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PREFACE

Tre plan of the series to which this volume
belongs offers a happy opportunity to trace the
application of certain fundamental ideas throughout
the extended field of American law. By isolating
‘¢ due process of law ’’ and devoting to it a separate
¢ study ’’ the history and elements of the concep-
tion, its relation to other constitutional guaranties,
and the part it has performed and is still perform-
ing in the upbuilding of a system of individual rights
should emerge more clearly than is possible in a
general treatise on constitutional law. If I have
failed to effect in some measure these objects, the
fault is wholly my own. No richer or more inter-
esting field could offer itself to the student or
practitioner.

The object of this study is to present the views
of the subject entertained by the United States
Suapreme Court, upon which devolves the final de-
cision of questions of due process both in proceed-
ings by the federal authorities and in those by the
state. Accordingly, the material of this volume is
primarily the decisions of that court. An effort has
been made to include all the decisions of the court
through 199 U. S. Decisions of other jurisdictions
have been used only as far as seemed necessary to
round out, to the best of my judgment, the discus-
sions of the questions involved from an historical
or logical point of view.

ifi



PREFACE

Due process of law, under the shaping influence
of the decisions of the Supreme Court of the United
States, is in course of active growth. Not that the
conception is receiving new elements, but its applica-
tion is being delimited by the gradual ‘¢ process
of judicial inclusion and exclusion.’”” And this
process demands the consideration of far-reaching
principles whose estimation is difficult in proportion
to their very comprehensiveness. Contemporary
public opinion as reflected with more or less exact-
ness in the minds and opinions of the judges; the
views entertained on economic and moral questions,
on the functions of the central government in respect
of the states, on the duties of all government with
regard to its citizens — all these things tend to be
woven into the precedents of our jurisprudence. As
yet the decisions on this subject under the National
Constitution extend over hardly more than a genera-
tion. It will be seen that the task of mapping out
the field presented for study is full of difficulty. I
have tried constantly to emphasize the general prin-
ciples involved in the discussion, and as far as possi-

ble to state the views of the court in its own lan-_..- -

guage. By this course I hope the reader may have
at hand the means of weighing and checking the
statements made.

Owing to complications which could not be fore-
seen or avoided, the printing of this volume has been
considerably delayed. In the meantime a decision
of far-reaching importance on a subject falling
within its scope has been rendered by the Federal
Supreme Court, — Haddock ». Haddock, 201 U. S.
562. -

In the Haddock case, by the decision of a bare
iv



B ane

PREFACE

majority of the court, against the dissent of Harlan,
Brewer, Brown, and Holmes, JJ., it was finally
decided that a decree for divorce rendered in a state
other than that of the matrimonial domicil of the
parties at the suit of a husband bona fide domiciled
in the state of the forum, against the wife who re-
mained a resident of the state of the matrimonial
domicil, is not a decree in rem. It is, therefore, not
a proceeding in which constructive service by pub-
lication, in accordance with the law of the forum,
against the nonresident defendant imparts any
validity to the decree as against her; and such a-
decree is not, when brought in question outside the
state where it is rendered, within the protection of
the full faith and credit clause of the United States
Constitution. The interesting correlative question
of the effect of such a decree within the state of the
forum is not examined. Is it valid there as against
both parties? This would contradict the reasoning
of Pennoyer v. Neff, 95 U. S. 714. Is it valid as to
the plaintiff and not against the defendant? This
would explode the principle stated by the court in
Atherton v. Atherton, 181 U. S. 155, that a wife
without a husband or a husband without a wife is
‘‘ unknown to the law;’’ and would be as if, the
relative position of the objects A and B being the
question, the position of A with respect to B could be
changed without affecting the position of B with re-
spect to A. It has been said that the states are still
at liberty, upon principles of international comity,
to recognize the divorce decrees of sister states, ren-
dered under the circumstances of the Haddock case,
if they choose to do so. But it would seem that such
a recognition, while not affected by the full faith and
v



PREFACE

credit clause of the Constitution, must involve a
determination by the state of the federal question
of what amounts to due process of law under the
Fourteenth Amendment. In the view of the writer,
the opinions of the dissenting justices embody the
correct view of the matters decided, and the holding
is to be earnestly regretted. It illustrates strikingly
the presence of some of the formative influences
above mentioned.
L P. McG.

UNIVERSITY OF NORTH CAROLINA,
CaaPEL HILL, N, C.,
July, 1908.
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DUE PROCESS OF LAW.
CHAPTER L.

THE HISTORY AND SCOPE OF THE CONSTITU-
TIONAL GUARANTY OF DUE PROCESS
OF LAW.

INTRODUCTORY.

UE procEss oF Law, as the meaning of the
words has been developed in American de-
cisions, implies the administration of equal
laws according to established rules, not violative of
the fundamental principles of private right, by a
competent tribunal having jurisdiction of the case
and proceeding upon notice and hearing.! The
phrase is and has long been exactly equivalent to
and convertible with the older expression ‘‘the law
of the land.”’ 2

1 In effect, this description agrees with that given by the court in
Chicago, ete., R, Co. v. Chicago, 166 U. 8. 226.

2 See infra, p. 16.

We shall see that “ due process of law ”” appears in English law
at least as early as 1354, when we find it used in an Act of Parlia-
ment, 28 Edw. III, c. 3, and in a petition to Parliament by the Earl
of Arundell for the removal of the attaint on his father, 2 Rot.
Parl. 256, 257. See infra, pp. 9, 65.

It is perhaps worth noticing that the writ of novel disseisin, in
use since about A. D. 1166, charged the tenant with having disseised
the demandant “ unjustly and without & judgment,” injuste et sine
judicio. Glanville, lib. xiii, ¢. 33. ¢ As to the words sine judicio,
which are equivalent to the absque ordine judiciario of the canonists,
we may translate them by ¢ without process of law.’” 2 Poll. and
M. Hist. 52. For earlier uses of these phrases in English and canon
law, see 2 Poll. and M. Hist. 47, note 4. Among other instances is

Cha‘pter
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2 DUE PROCESS OF LAW

Ch?w The basis of due process, orderly proceedings

'. and an opportunity to defend, must be inherent in

1:%:1' we every body of law or custom as soon as it advances

- beyond the stage of uncontrolled vengeance. In-

deed, the emphasis placed on a literal adherence

to customary rules of procedure is one of the most

marked features of primitive law, and, with the ad-

vance of civilization and the application of reflection

to old collections of custom, the principle of notice

and an opportunity to defend would take its place as

a part of the jus gentium, to become later the law of

nature,® or the law of God.* The idea was familiar

to the Jewish law,® and in the Roman law may be

discovered underlying the conception of ‘‘justice,’’

as ‘‘the steadfast and continued disposition to render

to every man his rights,”’® while two lines from
Seneca,

% Qui statuit aliquid, parte inaudita altera,
Aequum licet statuerit, haud aequum fuerit,” ?

have become, through Lord Coke,® a maxim of Eng-

cited Leges Henrici, 74, 1 (about A. D. 1115), where, in connection
with homicide, occurs qui injuste vel sine judicio ocoiss.

sY. B. 9 Edw. IV, 14, pl. 9.

¢ Rex v. Cambridge University, 1 Stra. 558, 567.

8 “ Doth our law judge any man before it hear him and know what
he doeth?” John vi. 51.

¢ The opening words of the Institutes are: Justitia est constans
et perpetua voluntas jus suum ouique tribuere. “Due process of
law,” says Mr. Justice Matthews, “in spite of the abseolutism of
Continental governments, is not alien to that code which survived
the Roman Empire as the foundation of modern civilization in Eu-
rope, and which has given us that fundamental maxim of distributive
justice, suum cuique tribuere.” Hurtado v. California, 110 U. 8. 516.

7 Seneca, Medea, 199, 200. The lines may be rendered:

Who hath adjudged of aught, one side unheard,
Just though the judgment, were himself unjust.

8 Bagg’s Case, 11 Coke 99a.
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lish law,? the aphonstlc expression of the soul of
due process.

Ch?ater
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But whatever may be the case in other systems,

due process is fundamental in American law, and
under the Constitution of the United States, as
under the constitutions of the individual States no
person can be deprived of life, liberty, or prop
without due process of law, or except by the law of
the land.

This book is confined to an investigation of the
requirements of due process in the Constitution of
the United States, and the treatment of similar
clauses in State constitutions will be incidental
merely.

As we shall see, several of the elements of this
general characterization have been developed by the
courts, in seeking the real content of due process of
law as the phrase was adopted in our constitutions
from the English law. But there the same exigency
for determining the latent meaning of the words did
not exist. It was used as equivalent to the law of the
land, and imported every due and regular proceeding
in a cause in accordance with statute or common law,
implying notice and hearing.

HISTORY OF THE PHRASE.
In English Law Before the Revolution.

The ?ﬁt_]_: chapter of the Magna Carta of King M
John' provides that ‘‘No freeman shall be taken,

9 4 Bl. Com. 282; Broom’s Legal Maxims, 8th Am. ed., 113; Bona-
ker v. Evans, 16 Q. B. 162, 71 E. C. L. 162; Hovey v. Elliott, 167
U. 8. 409.

1 Magna Carta, 17 John, 1215, c. 39. The translation is that of
Bishop Stubbs, 1 Const. Hist. Eng. 577.

Purpose of
volume.

Mam
¢- 39.



4 DUE PROCESS OF LAW

ChﬂlPter or imprisoned, or disseised, or outlawed, or exiled,
or any wise destroyed; nor shall we go upon him,
nor send upon him, but by the lawful judgment of

The confusion running through many modern commentators and
writers as to the form and numbering of this provision of Magna
Carta justifies a few words of explanation. The substance of the
provision forms chapter 29 of the Articles of the Barons, which was a
memorandum of the heads of the agreement between John and the
Barons, from which the Great Charter was afterwards reduced to
formal shape. In this instrument the chapter stood: “ Ne corpus
liberi hominis capiatur, nec imprisonetur, nec dissaisietur, nec utla-
getur, nec exuletur, nec aliquo modo destruatur, nec rex eat vel mittat
super eum vi, nisi per juditium parium suorum vel per legem terrae.”
The same provision forms in the reissues of the Great Charter by
Henry III, c. 32 in the first reissue, 1 Hen. III, 1216; c. 35 in the
second reissue, 2 Hen. III, 1217; c. 29 in the third reissue, 9 Hen. III,
1225. The Charter was originally issued without division into
chapters or paragraphs, though the Articles of the Barons was divided
into separate paragraphs unnumbered. The division into numbered
paragraphs was introduced in the statute books for convenience of
reference. Thompson, Magna Carta, 159, 445.

To a comparatively recent period, the only copy of the Charter
printed in the statutes was that of 9 Henry III, and this was the
copy printed and commented on in the Second Imstitute by Lord
Coke. Consequently, it is easy to understand how this provision of
Magna Carta was usually referred to as chapter 29. In more mod-
ern times, and especially since the beautiful edition of the Great
Charter in all its various forms prepared by Blackstone from a
careful collation of the manuscripts available to him and issued by
the Clarendon Press in 1759, the practice of refu'rmg to the original
Charter has become usual. e

The amount of confusion on these matters in quarters where it
would least be expected is surprising. See Cooley’s Const. Limit.,
6th ed., 429, and the address of Chief Judge Parker, of the New
York Court of Appeals, before the Bar Association of Georgia, re-
printed in the American Law Review for 1903. 37 Am. Law Rev.
643.

It may be added that the clause “ nulli vendemus, nulli negabi-
mus, aut differamus, rectum aut justicium,” which immediately fol-
lows in the Great Charter, is numbered as a separate chapter in the
earlier issues (c. 40, 17 John; c. 33, 1 Hen. III; c. 36, 2 Hen. III),
and its equivalent in the words “ne jus vendatur vel differatur vel
velitum sit” is chapter 30 of the Articles of the Barons. In the
third reissue of Henry III, this provision forms a part of chapter 29,
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his peers or by the law of the land.’”” This provi-
sion appears in the reissues of the Great Charter,
with the insertion in the second (2 Hen. III, A. D.
1217) and third (9 Hen. ITI, A. D. 1225) charters
of Henry IIT of the words, ‘‘of his freehold or
liberties, or free customs,’’ so that the clause in its
final form is: ‘‘No freeman shall be taken or im-
prisoned or disseised of his freehold, or liberties, or
free customs, or outlawed, or exiled,’’ ete.2

The once prevalent view of this chapter was that
it was intended to be a guaranty of trial by jury
and due process of law. We now know that histor-
ically this view was incorrect, that the gnaranty of
‘‘the lawful judgment of peers’’ referred only to a
feudal right, to which trial by jury was utterly hos-
tile; ® that the requirement of conformity to the ‘‘law

2 Chapter 29 stands then in the original text of 9 Hen. III:
“Nullus liber homo capiatur vel imprisonetur aut disseisietur de
libero tenemento suo vel libertatibus, vel liberis consuetudinibus suis,
aut utlagetur, aut exuletur, aut aliquo modo destruatur, nec super
eum ibimus, nec super eum mittemus, nisi per legale judicium parium
suorum, vel per legem terrae.” The words added in the second and
third charters of Henry III are italicized.

3 For judicium parium, see 1 Stubbs’ Const. Hist. 578, and note 1;
1 Poll. & M. Hist.,, 2d ed.,, 173 and note, 594; Pike, Const. Hist.
House of Lords, 169; McKechnie, Magna Carta, 158, 438, et seq.
“For a legal instrument to call the verdict of recognitors a judg-
ment would have been as gross a blunder in 1215 as it would be at
the present time.” 1 Poll. & M. Hist., 173, note.

For the identification of judicium parium with jury trial, see
Bagg’s Case as reported 1 Rolle’s Rep. 225 (where it is said: “En
cest case, Bagg nest disfranchise et ouste de son liberties per pares,
hoc est, per jurie, nec per legem terrae”); 3 How. St. Tr. 152
(quoted below, p. 15) ; 4 Blackst. Com. 349, etc. This old view, so
universally repudiated by modern scholars, is reiterated in the opin-
ions of the Supreme Court of the United States by Harlan, J., in
Thompeon v. Utah, 170 U. S. 349, and in Maxwell v. Dow, 176 U. 8.
609. The true view was given long before by Matthews, J., in Hur-
tado v. California, 110 U. 8. 529. Real judicium parium survived as

e
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of the land’’ was intended as & guaranty against

certain arbitrary proceedmgs ‘on the part of the
king, the enforcement of exécution without any judg-
ment, or after a mere pretext of judgment; and that
the most that was gnaranteed was judgment by some
of the known contemporary methods of trial, ordeal,
battle, or compurgation.* But Magna Carta came
in after ages to be regarded with almost supersti-
tious reverence. It was practically taken out of the
category of statutes, in which class its place was
technically fixed by the confirmatio cartarum of
1297, and became ‘‘a sacred text, the nearest ap-
proach to a ‘fundamental statute’ that England has
ever had.’”’® Such a document, looked to by each
succeeding generation as a living guaranty of rights,
is naturally interpreted in each age according to the
needs of the time. The broad construction which
was given to the 39th chapter by the statesmen and
lawyers of the seventeenth century during the con-
stitutional struggles with the Stuarts, became fixed
in the commentaries of Coke and subsequent writers,

a privilege of the peers alone. 2 Coke’s Inst. 48. At an earlier time
it included all classes, except villains, even Jews and burgesses. 1
Poll & M. Hist., 2d ed., 173, note; McKechnie, Mag. Carta, 438, 448.

4 For per legem terrae, see Thayer, Prelim. Tr. on Evi., 189, 201;
McKechnie, Magna Carta, 442; Pike, Const. Hist. House Lords, 170.
Bigelow, Hist. Proc., 155, note, says: “ As to the expression per
legem terrae, which has caused so much discussion in the law books,
and generally been interpreted by the courts to mean that defendgnts
in criminal courts must be tried by jury upon presentment or indict-
ment, it may be observed that jury trial in criminal cases had not
come into use at this time, except as a matter of special grace on
the part of the king. . . . The expression per legem terrae sim-
ply required judicial proceedings, according to the nature of the
case, the duel, ordeal, or compurgation in criminal cases, the duel,
witnesses, charters, or recognition in property cases.”

51 Poll. & M. Hist.,, 2d ed., 173.
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and in the period of our Revolutionary War was
woven into the very texture of American constitu-
tional law.

The materials on which the seventeenth century
lawyers seized for their interpretation of the Char-
ter take us back to the thirteenth century contests
between the King’s Council and Parliament.

For a long period after 1215, the English Consti-
tution was still in a fluid state, while governmental
powers and machinery were slowly evolving toward
the familiar type of later times. By the fourteenth
century, the King’s Council, whose functions were
chiefly executive and judicial, had become separated
from Parliament. But the powers of each were ill-
defined, and the Parliament throughout that century
was continually petitioning against the vague and in-
definite jurisdiction of the Council. 'With the acces-
sion of the House of Lancaster at the end of the
fourteenth century, both Parliament and the Coun-
cil passed largely under the control of the leading
nobles, and such protests became less common.
Finally, with the coming of the Tudors, the loose ju-
risdiction of the Council was in a measure defined
and vested in a sort of committee, which became
known as the Court of Star Chamber.® The later
history of the Council does not concern us, but the
petitions of the fourteenth century Parliaments,
which sometimes received the King’s assent and so
became laws, were seized on by the seventeenth cen-
tury lawyers as interpretations of ‘‘law of the land,”’
and ‘‘due process of law.”’ 7

6 See 1 Steph. Hist. Crim. Law, e. vi, p. 166; 1 Holdsworth, Hist.
Eng. Law, c. vi, p. 264.
7This series of statutes and petitions is quite fully given in the

Chal?tcr




8 DUE PROCESS OF LAW

C‘!!IPW With the lapse of a century after its passage, the
— 39th chapter of Magna Carta had lost the mean-
ing it had for its contemporaries. The King’s courts,
administering the royal justice, had become the re-
positories and guardians of the ‘‘common law;”
their methods of procedure were standards, definite
and fixed ; and the people saw in the Charter a guar-
anty of those very methods which the barons had
intended to curtail. It was natural then that in the
complaints against the Council, the gnaranty in this
Charter of the ‘‘law of the land’’ should be continu-

ally invoked.
Fourteenth  These complaints were founded on arbitrary im-
satutes.  prisonments, deprivations of property, or inter-
ference with the ordinary administration of justice.®
In 1331, there is an enactment (Stat. 5 Edw. III,
c.9) that ‘‘No man from henceforth shall be attached
by any accusation nor forejudged of life or limb, nor
his lands, tenements, goods, nor chattels seized into
the King’s hands, against the form of the Great
Charter and the law of the land.”’ Again, in 1350, the

speech of Sir Edward Littleton before the House of Lords in the
debates which followed the case of the Five Knights. See 3 How. St.
Tr. 86-89, 122, 123. See, also, 2 Stubbs’ Const. Hist. 637-639; 1
Holdsworth’s Hist. Eng. Law, 267-269; 1 Steph. Hist. Crim. Law,
169 et seq.

8 The petition of 1368 recites: “that many of your commons are
bhurt and destroyed by false accusers, who make their accusations
more for their revenge and particular gain than for the profit of
the King, or of his people; and those that are accused by them, some
are taken and others are made to come before the King’s Council by
writ or other commandment of the King, upon grievous pains, con-
trary to the law.” 3 How St. Tr. 89, 122. In 1363, a statute, 37
Edw. III, c. 18, declared that divers people make false suggestions to
the King himself, as well for malice as otherwise, whereat the King is
often grieved and divers of the realm put in damage, against the
form of the Great Charter. 3 How. St. Tr. 88.
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Commons petition that ‘‘No freeman be put to an- Chapter
swer for his freehold, nor for anything which touches
life and member, fine or ransom by information be-
fore the Council of our lord the King, nor before
any of his ministers save by process of law used in
that behalf in times past.”” The King grants the pe-
tition and promises that proceedings shall be ‘‘by
process of law;’’ but adds that in any matter which
touches life or limb, contempt or excess, things shall
be as has been customary.? Statute 25 Edw. III,
c. 4 (A. D. 1351), recites the provisions of ‘‘the Great
Charter of the franchises of England that no free-
man shall be imprisoned, nor put out of his freehold,
nor free custom, unless it be by the law of the land,”’
and enacts that ‘‘From henceforth none shall be
taken by petition or suggestion made to our lord the
King or his Council, unless it be by presentment or
indictment of his good and lawful people of the same
neighborhood, where such deeds be done, in due man-
ner, or by process made by writ original at the com-
mon law, nor that none be ousted of his franchises,
nor of his freehold, unless he be duly brought in to
answer and forejudged of the same by the course
of the law.’’! Three years later, it is enacted (Stat.
28 Edw. III, c. 3), ‘‘That no man, of what state or
condition soever he be, shall be put out of his lands,
or tenements, nor taken, nor imprisoned, nor indict-
ed, nor put to death, without he be brought in to an-
swer by due process of law.”” In 1362, in a petition,
the Commons recited the existing guaranties as fol-

2 Rot. Parl. 228. See also 1 Steph. Hist. Cr. Law, 169; 1
Holds. Hist. Eng. Law, 268; 3 Reeves’ Hist. Eng. Law (Am. ed.

1880), 159.
1Rot. Parl. 36 Edw. III. See 3 How. St. Tr. 88, 122.
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lows:" ‘“Whereas it is contained in the Great Char-
ter and other statutes that no man be taken or im-
prisoned by special command without indictment and
other process to be made by the law,’’ etc.; 2 but the
King only answered that he is pleased ‘‘if any man
find himself grieved, that he come and make his com-
plaint, and right shall be done unto him.”’ A statute
of the next year (Stat. 37 Edw. III, c. 18) recites
the charter thus: ‘‘Though it be contained in the
Great Charter that no man be taken or imprisoned,
or put out of his freehold without process of law.”’ 3
In 1368 the House of Commons prayed that no man
be put to answer without presentment before jus-
tices, or a matter of record, or by due process and
original writ according to the ancient law of the
land. The King granted the petition ‘‘because this
article is an article of the Great Charter.”’

Thus, in the statutes and petitions of the Parlia-
ments of Edward III the phrases ‘‘process of law’’
or ‘‘due process of law’’ have come to be used as
equivalent to ‘‘law of the land’’ in the Great Char-
ter, or perhaps for the whole phrase per legale ju-
dicium parium suorum vel per legem terrae* In

28ee 3 Reeves, Hist. Eng. Law (Am. ed. 1880), 159. Of this
statute Sir Edward Coke said:  For the true sense and exposition
of these words [by the law of the land] see the statute 37 Edw. III,
c. 8 [18], where the words ‘by the law of the land’ are rendered
¢ without due process of law.’” 2 Inst. 50.

82 Rot. Parl. 295, 42 Edw. III; Stat. 42 Edw. III, c. 13. See
3 How. St. Tr. 89, 122.

+This is in agreement with the suggestion that the phrases of
Magna Carta express one single idea and not two district ones. “In
medieval Latin, vel will often stand for and. . . . The wording
of the clause leaves open the question whether a man can -ever be
imprisoned or disseised by the law of the land without having had
the judgment of his peers.” 1 Poll & M. Hist., 2d ed., 173, note.
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the earliest instances it is used in contradistinction
to information, or includes both common-law process
and indictment or presentment. Its wider meaning
is apparent in the later instances.

With Edward’s reign did not cease the acts of
King and Council against which Parliament had
struggled.® The parliamentary protests which con-
tinued into the fifteenth century throw no further
immediate light on ‘“due process of law,’’ but they
are of interest in their bearing on the seventeenth
century constitutional contests which finally settled
the meaning of that phrase. In 1389 we find the
King, in answer to a remonstrance of the Commons
against writs quibusdam certis de causis, asserting
his prerogative, ‘‘as his progenitors had done be-
fore him,’’ to imprison subjects by force of his special
mandate merely.® Ten years later, a petition setting
forth that cases are removed before the Council to be
tried before enemies of the parties and praying that
the practice may cease, receives the royal acquies-
cence with the saving clause ‘‘unless one party is rich
and the other poor so that justice can not otherwise
be done.’’” 1In those rude days when ‘‘the good old
rule, the simple plan’’ prevailed, the rights of the
poor and weak against the rich and powerful needed
greater powers for their enforcement than the ordi-
nary courts had at their disposal, and after the
troubles of the wars between the Houses of Lancas-

s 1 Holdsworth, Hist. Eng. Law, 269; 2 Stubbs’ Const. Hist. 638.

¢ 1 Holdsworth, Hist. Eng. Law, 269.

71 Steph. Hist. Crim. Law, 170. See also the petition of the
Commons and the answer of the King, through his council, in 2 Rich.
II, in Miss Schofleld’s Court of S8tar Chamber, xxvii (University of
Chicago).

Chai)ter
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out cause.
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ter and York, this branch of the Council’s jurisdic-
tion was exercised by Henry VII’s new Court of
Star Chamber without protest. Nor did the prerog-
ative of the King, exercised through his council, to
imprison on special mandate only, bring forth any
general protest, as it was used by the wise and mas-
terful Tudor sovereigns, who knew well the point be-
yond which the people would not bear interference
with their rights.

With the breach between the Stuart kings and
the Parliament in the early seventeenth century, the
Crown'’s prerogative to imprison by special mandate
became of vital importance, and was challenged as
not in accordance with the law of the land or due
process of law. Charles I, unable to obtain from
Parliament the supplies needed for the prosecution
of his disastrous Continental wars, resorted to the
expedient of a forced loan. Some gentlemen, the
historic ‘‘five knights,’’ who refused payment of this
illegal exaction, were by the King’s command, with-
out further cause named in the writ, thrown into
prison. The judges, upon habeas corpus brought to
secure their release, refused to interfere® basing
their action particularly on a precedent of Eliza-
beth’s reign, when such an imprisonment had been
held not to be illegal.® The attitude of the country,
however, was very different when this prerogative
was asserted in an isolated case by a strong and
respected sovereign, and when it was employed
as a means of enforcing a system of irresponsible
government by a discredited king. These events

83 How. 8t. Tr. 151-159.
® Resolution of Judges, Anderson 297.
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produced prolonged debates in Parliament ‘“on the
liberty of the subject,”” in which the whole mat-
ter was thoroughly threshed over with a wealth of
learning.! The formation of the Petition of Right
in the Commons under the leadership of Sir Edward
Coke was the result, and that great constitutional
document became a statute of the realm by the
grudging assent of the King2? This instrument re-
cites various guaranties of the rights of the subject
and acts of the King declared to be in violation there-
of, which show the meaning given to the guaranties.
Chapter 29 of the Magna Carta of 9 Hen. III,
and Stat. 28 Edw. III, ¢. 3 (where the words
‘‘due process of law’’ are used) are recited and de-
clared to be violated by imprisonment of subjects
‘‘without any cause showed,’’ ‘‘but that they were
detained by your Majesty’s special command, signi-
fied by the lords of your Privy Council;”’ Stat. 25
Edw. III, c. 4, is given, and declared to be infringed
by commissions authorizing trial by martial law.®

1 8ee 3 How. St. Tr. 1-234.

The question of the personal rights of Englishmen was elaborately
argued in conference with the House of Lords by a committee of the
Commons composed of most eminent lawyers. The committee con-
sisted of the ex-chief justice of the King’s Bench, Sir Edward Coke;
John Selden, the celebrated antiquary and profound lawyer; Edward
Littleton afterwards Sir Edward, Chief Justice of the Common
Pleas and Lord Keeper; and 8ir Dudley Digges. The committee
divided the argument among *hemselves, and the speeches of Little-
ton and Selden are particularly valuable for an historical review
of the statutes and cases. 3 How. St. Tr. 86-126.

2 Stat. 3 Car. I, c. 1; 5 Stat. Realm 23.

3 Judge Cooley, Const. Limit., 6th ed., 429, note, gives as a textual
quotation from the body of the petition a sentence wherein the phrase
“due process of law ” is used. This is not found in the petition as
printed in the Statutes of the Realm. Mr. Guthrie follows him,
Guthrie, Fourteenth Amendment, 69.
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The construction thus put upon these acts is con-

— firmed for the future by the King’s assent to the

Interpreta-
tion em-
bodied in
Coke's
Second
Institute.

prayer ‘‘that no freeman, in any such manner as
is before mentioned, be imprisoned or detained,*
. . . and that the aforesaid commissions, for pro-
ceeding by martial law, may be revoked and an-
nulled; and that hereafter no commissions of like
nature may issue forth to any person or persons
whatsoever to be executed as aforesaid, lest by
colour of them any of your Majesty’s subjects be
destroyed or put to death contrary to the laws and
franchises of the realm.’’

The reasoning of the English statesmen of the
seventeenth century about the use of the term ‘‘due
process of law,”’ is contained in the hearing on ha-
beas corpus of the Case of the Five Knights, and in
the debates on the Petition of Right. In all the

¢ And whereas also by authority of Parliament in the five-and-
twentieth year of King Edward III, it is declared and enacted, that
no man shall be forejudged of life or limb against the form of the
Great Charter and the law of the land; and by the said Great Char-
ter and other the laws and statutes of this your realm, no man
ought to be adjudged to death but by the laws established in this
your realm, either by the customs of the said realm or by Acts of
Parliament ; and whereas no offender of what kind soever is exempted
from the proceedings to be used and. punishments to be inflicted by
the laws and statutes of this your realm; nevertheless of late divers
commissions under your Majesty’s Great Seal have issued forth, by
which certain persons have been assigned and appointed commis-
sioners with power and authority to proceed within the land, accord-
ing to the justice of martial law, against such soldiers and mariners,
or other dissolute persons joining with them, as should commit any
murder, robbery, felony, mutiny, or other outrage or misdemeanour
whatsoever, and by such summary course and order as is agreeable
to martial law, and is used in armies in time of war, to proceed
to the trial and condemnation of such offenders, and them to cause
to be executed and put to death according to the law martial.”
Petition of Right, 7. See McKechnie, Magna Carta, 442; The Story
of Habeas Corpus, by Edward Jenks, 18 L. Quart. Rev. 75.
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proceeding to curb the irresponsible doings of Chllpte'
Charles, Sir Edward Coke took a leading part, and ——
the often-quoted passage of his Second Institute,
subsequently published, commenting on per legem
terrae, is but an abstract of the views expressed by
himself and his associates during that struggle and
reflected in the Petition of Right. Coke says that by
‘“‘the law of the land’’ is meant ‘‘the common law,
statute law, or custom of England,’’® and in an-
other place he adopts the words of the statutes of
1362 and 1350: ‘‘For the true sense and exposition
of these words [per legem terrae], see the statute
37 Edw. III, c¢. 8 [18], where the words ‘by the
law of the land’ are rendered ‘without due process
of law,’ for there it is said, though it be contained
in the Great Charter, that no man be taken, impris-
oned, or put out of his freehold without process of
law; that is [and he takes the explanation from Stat.
25 Edw. III, c. 4] by indictment or presentment of
good and lawful men where such deeds be done, or
by writ original of the common law.”’¢ In the de-
bate in Parliament on the Petition of Right, to an
argument of the attorney general ‘‘that per legem
terrae in Magna Carta (which is the foundation of
this question) can not be understood for process of
law and original writs; for that in all eriminal pro-
ceedings no original writs are used at all,’’ and that
‘‘the statute cited by the Commons makes process of
law and writ original all one,’’ the Managers for the
Commons reply “‘that they do not intend original
writs only by law of the land, but all other legal

52 Inst. 46.
62 Inst. 50.
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process, which comprehends the whole proceedings of
law upon cause, other than trial by jury, judicium
pariwm, unto which it is opposed.”” Then follows
an examination of.the old statutes, and the conclu-
sion is that the expressions in all of them ‘‘import
any due and regular proceedings of law upon a cause,
other than the trial by jury.’’?

The equivalence of the two phrases ‘‘law of the
land’’ and ‘‘due process of law,’’ assumed by Coke
and his associates from the old statutes of the four-
teenth century, has been universally stated upon his
authority by American courts, and has become an

\ established rule of interpretation.®

While the constitutional conception of ‘‘law of
the land’’ and ‘‘due process’’ was thus being built
up, it was to a greater or less extent assimilating
certain other fundamental ideas whose origin was
widely different. Prominent among them was that
of notice and hearing before condemnation, which
was said by the medizval chancellors to be required
by “‘‘the law of nature,”’ and has frequently since
been based on the equivalent conceptions of the law
of God or natural justice or reason® As early as
the fourteenth century the idea was advanced,
though only by the victims, that a bill of attainder
without any opportunity for hearing granted to the
person attainted was not in accordance with the law

73 How. St. Tr. 162.

sMurray v. Hoboken Land, ete, Co., 18 How. (U. 8.) 272;
Davidson ©. New Orleans, 96 U. 8, 97; Greene v. Briggs, 1 Curt.
(U. S.) 311; Normal School Dist. v. Blodgett, 155 Ill. 441. See the
numerous additional citations in 10 Am. and Eng. Encye. of Law

(2d ed.) 290.
9 See infra, p. 73.
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of the land or due process of law.! And in 1616, it Chfw

was held that proceedings on the part of a munici- =
pality which deprived a freeman of the freedom of
the city without hearing was open to this objection.?
In all these instances the wider generalization is
gradually emerging that all purely arbitrary pro-
ceedings whereby one is deprived of personal rights

are contrary to the law of the land or due process.

At this stage of its growth the conception was Adgption
adopted during the formative period of our history e
into the Constitution of the United States and into
the constitutions of the several States, where it has
had a vigorous development, and the courts have
from time to time added essential characteristics
which they have held to be implied in the concep-
tion itself.

;  ““Due Process’’ in the Federal Constitution.
In the Fifth Amendment.

In the Federal Constitution the words ‘‘due pro- Gppranties
cess of law’’ occur in but two places. The first is in Aze
the Fifth Amendment to the Constitution, one clause
of which provides that no person shall ‘‘be deprived
of life, liberty or property without due process of
law.”’ The other provisions of this amendment guar-
antee trial by jury in cases of capital or infamous
crime, and forbid double jeopardy, compelling a per-
son to be a witness against himself, or the taking of
private property for public use without just com-
pensation. ‘

el }‘he first ten amendments to the Federal Constitu-
Y 18ee infra, p. 65.

2 Bagg’s Case, 11 Coke 99a. See infra, p. 74.
2
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Chapter {jon were a concession to the fears of a generation

— which had taken part in the Revolution. The strug-
oAde'r’sE?:u gle with England for rights, held to be the sacred
N mea.  inheritance of all free English subjects, had left the

N 4 States and the people of the country keenly alive to

(Vs the v iberty and profoundly jealous and dis-
LY (t'rustful of gentralized powery The feeling was wide-
LA spread that under the Constitution as proposed the

States were weakened and a place left for encroach-

ments which might in time end in their absorption

into the Federal Government. Under these circum-

stances ratification of the Constitution by the requi-

. \ “gite number of States was secured only by an
b \‘\ understanding that amendments would be adopted
\; \ \‘ aring the rights of the people and restricting the

- "\ pbwers of the general government. In pursuance of

\ . this understanding a proposition to amend the Con-
V- L~ stitution was brought forward by Mr. Madison in
; the First Congress, and the first ten amendments
o ~ iy - Wwere framed, and ratified by the requisite number of

‘3 .“u"l- '~ States in December, 1791.2

N geoptof These amendments do not affect the powers of_

> omEy

“‘was ordained and established by the people of the
United States for themselves, for their own govern-

8 See, for a sketch of the events leading to the adoption of the
first ten amendments, Jackson v. Wood, 2 Cow. (N. Y.) 819, note;
O’Neil v. Vermont, 144 U. 8. 323, per Field, J., dissenting, at p. 361.

4 Spies v. Illinois, 123 U. S. 131, 166 (1887). Perhaps the ear-
liest adjudication to this effect was in 1824 in a nisi prius decision
of the New York Supreme Court by Judge Walworth, afterwards
the Chancellor of the State. Jackson v. Wood, 2 Cow. (N. Y.) 819,
note.
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ment, and not for the govemment of the individual Chap ,/

States. h State a constitution fi
itself, and at constitution provi mita-

tions and restrictions on the powers of its particular
government as its judgment dictated. The people of \
the United States framed such a government for the
TUnited States as they supposed best adapted to their .
situation and best calculated to promote their inter- >
ests. The powers they conferred upon this govern-'

ment were to be exercised by itself; and the limita- \
tions on power, if expressed in general terms, are ™

naturally, and, we think, necessarily applicable to the' B o
government created by this instrument. They are
limitations of power granted in the instrument it-
self; not of distinct governments framed by differ-
ent persons and for different purposes.’”’® ’ ‘

This construction governs, of course, the applica- \
tion of the Fifth Amendment, and the provision for =~ —
‘‘due process’’ which it contains.®

>
XD
\

g " In the Fourteenth Amendment.

In very different circumstances of our national Placeof
life, was adopted as a part of the Federal Constitu- Amea
tion the Fourteenth Amendment, in which the phrase fen
‘‘due_process of law’’ occurs again. This amend-
ment belongs to the group, the Thirteenth, Four-
teenth, and Fifteenth Amendments; by which the re:
sults of the" struggle of the Civil War were secured
and rendered permanent. By the Thirteenth

Amendment, which declares that ‘‘neither slavery

8 Barron v. Baltimore, 7 Pet. (U. 8.) 243, 247

¢ Munn ¢. Illinois, 94 U. 8. 123; Kelly v, Pittsburgh, 104 U. 8.
78; Hallinger v. Davis, 146 U. 8. 319 Fallbrook Irrigation Dist. 0.
Bradley, 164 U. 8. 112.
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CMLPW nor involuntary servitude, except as a punishment
for crime where the party shall have been duly con-
victed, shall exist within the United States, or in
any place within its jurisdiction,’’ the freedom of
the negro race was assured, but their rights were

till at the mercy of Stale Tegislation” Some of the
former slave States passeﬂws'gp;cially directed
against the negro race, and imposthg various disa-
bilities on former slaves. In some instances they
were denied the right to appear in the towns, except
in the capacity of menial servants. They were de-
nied the right to purchase land. They were not per-
\ mitted to testify in cases where a white man was a

. party”? sluz%}f?_gt national protection was nec-
v" . essary for the freedmen, and the Fourteently Amend-
\ &ment was proposed to the States, and declared rati-
i\-&' " A '"fled in July, 1868. Its first section is as follows:
. ‘“All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are

citizens of the United States and the State wherein

they reside. ‘ o State shall make or enforce any

. . law which shall abridge the privileges or immunities-

" 'y of citizens of the United States; nor shall any State
i  deprive any person of life, liberty or property with-

out due process of law ; nor deny to any person with-

in its jurisdiction the equal protection of the laws.”’

::nw Thus it will be seen that the Fourteenth Amend-
ment was broader in its scope than the wrongs by
which it was occasioned. ‘‘It had its origin in a
purpose to secure the newly made citizens in the full

7 Slaughter-House Cases, 16 Wall. (U. 8.) 36, the court by Miller,
J. See also Wilson, Hist. Am. People, vol. 5, p. 18 et seq.; Rhodes,
Hist. U. 8. from Compromise of 1850, vol. §, p. 18.
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enjoyment of their freedom,’’ said Mr. Justice Ch'll_*"
Field, ‘‘but it is in no respect limited in its operation
to them. It js pniversal in its application, extend-
ing its protective force over all men, of every race
and color, within the jurisdiction of the States,
throughout the broad domain of the Republic.’’®
“¢ All history,”’ continued the learned justice, ‘‘shows
that a particular grievance suffered by an individual
or a class, from an oppressive or defective law, or
the absence of any law touching the matter, is often
the occasion of and cause for enactments, constitu-
tional or legislative, general in their character, de-
signed to cover cases not merely of the same, but all
cases of a similar nature. The wrongs which were «
supposed to be inflicted upon or threatened to citi-
zens of the enfranchised race, by special legislation
directed against them, moved the framers of the
amendment to place in the fundamental law of the
nation provisions not merely for the security of those
citizens, but to insure to all men at all times and in ™
all places due process of law and the equal protec-

tion of the laws. Oppression of the person and
spoliation of property by any State were thus for-
bidden, and equality before the law was secured to

\

-~ !
- i
;

ment is a right of all classes of persons is now the
veriest commonplace, but in the Slaughter-House
Cases, in 1872, the first instance in which this amend-
ment came belore the Supreme Court, the majority

of the court seemed inclined to give it 4 much nar-

¢ Santa Clara County v. Southern Pac. R. Co., 18 Fed. Rep. 385,
399 (1883).
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Gh?tef/ rower operation. In that case Mr, Justice Miller,

C .
3
-,
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Transac-
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for the court, after allt alluding to_the origin of th)e
amendment, observed:  ‘“We doubt very much
whether any action of a Sgate not directed by way of
discrimination against the negroes as a class or on
account of their race, will ever be held to come with-
in the purview of this provision. It is so clearly a
provision for that race and that emergency that a
strong case would be necessary for its application

to any other.”’® The course of events has contra-

icted this forecast, and the same court could say in
1898 that the majority of cases which had arisen
under this amendment turned not upon a denial to
the colored race of rights therein secured to them
but upon alleged discriminations in matters entirely
outside of the political relations of the parties ag-
grieved.! '

The provision for due process of law in the Four-

; teenth Amendment applies to all deprivations of life,
28 s ot o

liberty, or property since its passage, and it has been

9 Slaughter-House Cases, 16 Wall. (U. S.) 36, 81.

In Maxwell v. Dow, 176 U. 8. 581, 691, the court, speaking by
Mr. Justice Peckham, adverted to this expression as an individual
dictum, and said: “ The opinion upon the matters actually involved
in the case has never been doubted or overruled by any judgment of
this court. It remains one of the leading cases upon the subject
_of tha{ portion of the Fourteenth Amendment of which it treats.”

1 Holden v. Hardy, 169 U. S. 366, 382.

The journal of the committee which framed the amendment; the
full argument of Senator Roscoe Conkling, who was a member of
the committee, in San Mateo County v. Southern Pac. R. Co., ar-
gued Dec. 19, 1882, before thé Supreme Court, but in view of a
settlement never decided by that tribunal (see 116 U. S. 138); and

* the debates in Congress upon the amendment, show conclusively that,

as the words of the clause indicate, its benefits were neveg.intended,

" by its framers at least, to be limited to the negro race. See Guthrie,
" Fourteenth Amendment, 22, 25, and the quotations there given.

.
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held to prohibit a taking of property without due
process by proceedings under a statute enacted be-
fore the passage of the amendment. In the case so
holding, a dam and embankment had been erected
before the date of the amendment, which were
claimed to injure the riparian rights of an adjoining
landowner. It was held that the maintenance of
the dam might be viewed as a continuous trespass,
but, if not, that building a new dam which raised the
head of water after the amendment, gave the ripa-
rian owner a right to claim the protection of due
process.?

Egquivalent Phrases in State Constitutions.

The provisions of the Fourteenth Amendment in
restraint of deprivation by the States of due process
of law form simply an additional guaranty in the
name of the national government of rights already

aranteed 1 Stateg.> The constitu-
tion of nearly every State in the Union * contains an

2 Kaukauna Water Power Co. v. Green Bay, etc., Canal Co., 142
U. 8. 254.

3 See infra, p. 36.
) os Zhe Ordinance of 1787 for the government of the Northwest

Territory provides the protection of the law of the land for “liberty
and property ” only. Sec. 14, Art. 2. The constitution of Vermont
extends the same protection only to “liberty.” New Jersey merely
declares that the privilege of “ possessiig and protecting property ”
shall be inalienable, but this clause has been undeM
to property the law of the land. Maxwell v. Goetachius, 40 N. J. L.
391, 39 Am. Rep. 242. In view of other provisions of various con-
stitutions, such as the guaranty of certain remedies for wrong and
injustice, either without delay, or by due course of law, it by no
means follows, even when the article providing due process is incom-
plete or is omitted altogether, that protection for life, liberty, and

property is wanting. See Durkee v. Janesville, 28 Wis. 464, 8 Am. —=

Rep. 500.

Chllpter
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equivalent provision. The form of the provision is
sometimes a translation in substance of the famous
clause of Magna Carta, and guarantees the ‘‘law
of the land;’’ sometimes, as in the Federal Constitu-
tion, ‘“‘due process of law’’ is secured; and some
States use the expression, “due course of law.’’ But
all these phrases are, in substance, identical.®

SCOPE OF THE GUARANTY IN ENGLISH AND AMERICAN
LAW,

All the great English guaranties of private rights
were called forth in resistance to the tyranny and op-
pression of the Crown.® In theory at least, the sub-
ject’s person and property were under the protec-
tion of the law of the land and judicium parium, as
against the acts of the King himself or others exer-
cising authority from him, as by his letters patent.”
The right to the judgment of peers as originally

5 Mason v. Messenger, 17 Towa 261; Gilchrist  Schmidling, 12
Kan. 263; Durkee v. Janesville, 28 Wis. 464.

6In later times the curtailment of royal powers is associated
with the maxim that the king can do no wrong. Chief Justice
Markham is said to have told Edward IV that he could not arrest
a man upon suspicion of felony, as any of his subjects might, be-
cause if he should wrong a man by such arrest the injured person
could have no remedy. 3 How. St. Tr. 15. See Pollock, Essays in
Jurisprudence, 214. Of the proceedings on the deposition of Ed-
ward II, Mr, L. O. Pike says — as might well be said in other early
cases: “In those rude times men had, of course, not arrived at that
refinement of doctrine according to which only the sovereign’s ad-
visers are responsible for the misgovernment of the sovereign.”
1 Hist. Cr. in Eng. 226.

7King Henry VI granted to the corporation of dyers in London
power to search, and if they found any cloth dyed with logwood,
that the cloth should be forfeit; and it was adjudged that this char-
ter concerning the forfeiture was against the law of the land; for
no forfeiture can grow by letters patent. 2 Inst. 47, stated in Lon-
don’s Case, 8 Coke 125a.
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understood was retained by the lords alone, and, Ch?tef
even in the case of a lord, a trial by his peers could ——
be demanded only when the suit was at the instance
of the King, as by an indictment, and an appeal (the
old private suit for murder or felony) was to be
tried as in the case of any common person? With
regard to the guaranty of the law of the land, its
protection was held to be effective also against un-
just and arbitrary action on the part of municipal
corporations, which, says Lord Coke, ‘‘derive their
authority from the King.”’® Thus, in Bagg’s Case !
it was held that no freeman of any city or borough
can be disfranchised from the corporation if it has
not authority so to do either by express words of
charter or prescription, and in the absence of such
authority, he ought, according to Magna Carta, to be
convicted by course of law before removal. Lord
Coke also illustrates per legem terrae by a case
wherein a custom in a city was adjudged void because
‘““against the law of the land.’’2? But under the
English system of parliamentary sovereignty ? these

8Y. B. 10 Edw. IV, fol. 6, pl. 17; 2 Inst. 48; Hurtado v. Califor-
nia, 110 U. B. 516.

Bee as to judicium parium, supra, p. 6. For appeal in the old
technical sense of a formal accusation of treason or felony, brought
by one subject against another and usually ending in trial by com-
bat, see 4 Bl. Com. 812; McKechnie, Magna Carta, 418; and the
curious case of Ashford v. Thornton, 1 B. & Ald. 405, the last ap-
pearance in English history of this survival of a primitive state of
society. The abolition of appeals followed immediately in 1819 by
Stat. 59 Geo. III., c. 46. '

9 Bagg’s Case, 11 Coke 100.

111 Coke 99a.

22 Inst. 46. So Coke, referring to Y. B. 43 Edw. III, Mich,,
fol. 32, pl. 30, which, however, says merely that because the custom
was alleged in this city only and not elsewhere it was adjudged void.

3 Coke, 4 Inst. 36; 1 Bl. Com. 160; Dicey, Law of Const. 39.
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Challjter guaranties could impose no restraint on Parlia-
ment,* and consequently bills of attainder and other
acts for punishment without trial are within the legal
competence of the law-making power.

" American We are thus brought face to face with a funda-

:ﬁ’;’é‘;‘;:,. mental distinction between the English guaranty of

activity. 'Eh,e.law of the land and the clauses of a similar pur-
_. “port in American constitutions. While the English
r provision exists solely against executive aetien, un-

i

l

.’

i

der our system of paramount written constitutions, to
which all departments of the government are equally
subject, the provision extends alike to the executive,
judicial, and legislative activities of the States and
the nation.® With regard to the States, the question
is placed beyond doubt by the words of the Four-
% teenth Amendment: ¢‘‘Nor shall any State deprive
" any person of life, liberty or property without due

*. process of law; nor deny to any person within its
-jurisdiction the equal protection of the laws.’”” The
ggpreme Court of the United States, in a case in

-

4 In Bonham’s Case, 8 Coke 118a, Coke has these words: ¢ And
it appears in our books, that in many cases, the common law will
control acts of Parliament and sometimes adjudge them to be utterly
void; for when an act of Parliament is against common right and
reason, or repugnant or impossible to be performed, the common
law will control it and adjudge such act to be void.” See also Day
o. Savadge, Hob. 87. Prof. Thayer (1 Cas. Const. Law, 48, note),
after a thorough examination of the passage in Coke, concludes
that he only intended to announce the rule of construction that Acts
of Parliament are to be construed according to common law and
natural right, to the extent of giving a forced construction, if neces-
sary. At any rate, such a statement as Coke’s, if it bears the inter-
pretation commonly given to it (1 Bl. Com. 91; 1 Kent Com. 448),
is but a closet speculation, never put in practice. Dicey, Law of
Const. 58 et seq.

5 Chicago, etc., R. Co. v. Chicago, 166 U. S. 226, 233-240. And
see Murray v, Hoboken Land, etc., Co., 18 How. (U. 8.) 272-276.



DUE PROCESS OF LAW 27

4

\

which the enjoyment of the equal protection of the Chﬂf*ﬂ'
laws was the direct issue, used the following reason-
ing equally applicable to due process: ¢‘‘They [the
words quoted] have reference to the actions of the
political body denominated a State, by whatever in-
struments or in whatever modes that action may be
taken. A State acts by its legislative, its executive ]

or its judicial authorities. It can act in no other

way. \The constitutional provision, therefore, must
mean that no agency of the State, or of the officers

or agents by whom its powers are exerted, shall

deny to any person within its jurisdiction the equal
protection of the laws. Whoever, by virtue of pub-

Iic positions under a State government, deprives an-

other of property, life or liberty without due process

of law, or denies or takes away the equal protection

of the laws, violates the constitutional inhibition;

and as he acts in the name of and for the State, and

is clothed with the State’s power, his act is that of

the State. This must be so or the constitutional in-
hibition has no meaning. Then the State has clothed

one of its agents with power to annul or to evade
it.’’® In this case the decision was that the act, °
whether judicial or ministerial, of a judge in his
official capacity was within the prohibition of the
amendment.

The Fourteenth Amendment has been held like- Embraces
wise to render void the judgment of a probate court *t°*
determining that a person absent for seven years
was dead and granting letters of administration on
his estate, when in fact he was alive, although the

$Ez p. Virginia, 100 U. 8. 339. See also Hovey o. Elliott, 167
U. 8. 409.
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judgment had been confirmed by the highest court of
the State;” and, as was observed in a later case, a
State’s ‘‘judicial authorities may keep within the
letter of the statute prescribing forms of procedure
in the courts, and give the parties interested the
fullest opportunity to be heard, and yet it might be
that its final action would be inconsistent with that
amendment.”’ ®

r A municipal ordinance so enforced by the authori-
t

ies charged with its administration as to work a
substantial deprivation of rights to a particular
class of residents is also void within this prohibi-
tion.® In a case so holding, the court said: ‘‘Though
the law itself be fair on its face and impartial in ap-
pearance, yet, if it is applied and administered by
public authority with an evil eye and an unequal
hand, so as practically to make unjust and illegal
discriminations between persons in similar circum-
stances, material to their rights, the denial of equal
justice is still within the prohibition of the Consti-
tution.”’

But the class of State acts most commonly held
void as denying due process of law are enactments
of the legislature. Considering this class of cases,
the United States Supreme Court in Hurtado v. Cal-
ifornia ! said: ‘‘The concessions of Magna Carta
were wrung from the king as guaranties against the
oppressions and usurpations of his prerogative. It
did not enter into the minds of the barons to provide
security against their own body or in favor of the

7 Scott 0. McNeal, 154 U. 8. 34.

8 Chicago, ete., R. Co. v. Chicago, 166 U. 8. 226.

9 Yick Wo v. Hopkins, 118 U. 8. 373.
1110 U. 8. 516.
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commons by limiting the power of parliament; so Ch?“f
that bills of attainder, ex post facto laws, laws de- ———
claring forfeitures of estates, and other arbitrary
acts of legislation, which occur so frequently in Eng-
lish history, were never regarded as inconsistent
with the law of the land, for notwithstanding what
was attributed to Lord Coke in Bonham’s Case,? the
omnipotence of parliament over the common law
was absolute even against common right and rea-
son. The actual and practical security for English
liberty against legislative tyranny was the power of
a free public opinion represented by the commons.
In this country written constitutions were deemed
essential to protect the rights and liberties of the
people against the encroachments of power delegated
to their governments, and the provisions of Magna
Carta were incorporated into bills of rights. They
were limitations upon all the powers of government,
legislative as well as executive and judicial. It nec-
essarily happened, therefore, that as these broad and
general maxims of liberty and justice held in our
system a different place and performed a different
function from their position and office in English
constitutional history and law, they would receive
and justify a corresponding and more comprehen-
sive interpretation. Applied in England only as
guards against executive usurpation and tyranny,
here they have become bulwarks also against arbi-
trary legislation.”’® Applying the principle of due
process to legislative acts, as this reasoning requires,
the statement is frequently made that the terms

28 Coke 115, 118a.
3 See also Davidson v. New Orleans, 96 U. 8. 97.
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Ch?ter ,“law of the land’’ and ‘“due process of law’’ demand
. something more than a mere statute; for a State can
not make anything due process of law which by its
own legislation it chooses to declare such.t ¢‘If life,
~ liberty and property could be taken away by the
\ direct operation of a statute, the enjoyment of these
" rights would depend upon the will and caprice of
the legislature, and the [Constitutional] provision
would be a mere nullity.’’ 8
The arguments which extend the national guar-
anties to all departments of government undoubt-
edly apply to the provisions of State constitutions,
and it has been so held.®

| DUE PROCESS IN THE FOURTEENTH AND IN THE FIFTH
AMENDMENTS COMPARED.

Relation of I The first eight amendments to the Constitution of

the Four-

et the United States, which form the so-called Federal
seesd Bill of Rights, enumerate a number of rights with
menss the enjoyment of which by the people there may be
no interference on the part of the national govern-
ment. The Fourteenth Amendment contains a much
less extensive and specific recital of rights protected
against the State. As due process of law has been
defined only in the most general terms and is in its
nature not susceptible of exhaustive characteriza-
tion, it was inevitable that sooner or later the ques-

. _tion should arise whether under that phrase, in the

4 Argument of Daniel Webster in Dartmouth College v. Wood-
ward, 4 Wheat. (U. 8.) 681; Davidson v. New Orleans, 96 U. 8. 97;
Chicago, etc., R. Co. v. Chicago, 168 U. 8. 226; Hoke v. Henderson,
4 Dev. L. (15 N. Car.) 1.

5 Dorman v. State, 34 Ala. 216.

6 Mulligan v. Smith, 59 Cal. 206.
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* Fourteenth Amendment, security from the violation
of certain of the rights specifically guaranteed by
the first eight amendments could be enforced.
There is at least a prima facie presumption that
the other rights enumerated in the Fifth Amendment -
were not considered as included in ‘‘due process of
law’’ which is contained in the same list with
them. One of these rights is indictment by a grand
jury for capital or infamous crimes. In Hurtado v.
California,” when the legality of a conviction of
murder upon an information filed by the district
attorney according to the constitution and laws of
California was questioned upon the ground that the
person convicted had been deprived of the due proc-
ess of law to which he was entitled under the Four-
teenth Amendment, the Supreme Court of the United
States decided against this contention. ‘‘We are
to construe this phrase in the Fourteenth Amend-
ment,”’ said the court, ‘‘by the usus loquendi of the
Constitution itself. The same words are contained
in the Fifth Amendment. That article makes spe-
cific and express provision for perpetuating the in-
stitution of the grand jury so far as relates to prose-
cutions for the more aggravated crimes, under the
laws of the United States. . . . According to a
recognized canon of interpretation, especially ap-
plicable to formal and solemn instruments of consti-
tutional law, we are forbidden to assume, without
clear reason to the contrary, that any part of this

most important amendment is superfluous. The nat-

ural and obvious inference is, that in the sense of
the Constitution, ‘due process of law’ was not meant

7110 U. 8. 516.
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or intended to include, ez vi termini, the institution
and procedure of a grand jury in any case. The
conclusion is equally irresistible that when the same
phrase was employed in the Fourteenth Amendment
to restrain the action of the States, it was used in the
same sense and with no greater extent; and that if in
the adoption of that amendment it had been part of
its purpose to perpetuate the institution of the grand
jury in all the States, it would have embodied, as did
the Fifth Amendment, express declarations to that
effect.’’ '

The identity of the meaning of the phrase in
the two amendments is here asserted for reasons
which would seem to exclude equally its extension
to any of the rights enumerated in the Fifth Amend-
ment.® This view of the effect of the Fourteenth
Amendment is developed in a later case, when the
court, after referring to Hurtado v. California as
having pointed out that ‘‘due process’’ was used in
the same -sense in both amendments and with no
greater extent of meaning in the Fourteenth, pro-
ceeded: ‘“As due process of law in the Fifth
Amendment referred to that law of the land which
derives its authority from the legislative powers con-
ferred on Congress, by the Constitution of the
United States, exercised within the limits therein
prescribed, and interpreted according to the princi-
ples of the common law, so in the Fourteenth Amend-
ment, the same words refer to that law of the land
in each State which derives its authority from the
inherent and reserved powers of the State exerted

8 See dissenting opinions of Harlan, J., in Hurtado v. California,
110 U. 8. 538; and in Maxwell v. Dow, 176 U. 8. 581.
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within the limits of those fundamental principles of
liberty and justice which lie at the base of all our
civil and political institutions.”’® But in Chicago
etc., R. Co. v. Chicago,! decided in 1897, it was de-
termined by the same court that due process of law
does not permit a State to appropriate private prop-
erty for a public use without just compensation, al-
though the Fifth Amendment specifically provides
for compensation in such cases.

The conclusion in this case (in which the opinion
was rendered by Mr. Justice Harlan, who dissented
in Hurtado v. California) seems to be opposed to the
reasoning quoted above, and in order to harmonize
the cases we are led to infer that the nature of the
right denied,? whether or not that right is guaran-
teed by the Fifth or any other of the earlier amend-
ments restraining federal action, determines whether
due process is present as required by the Fourteenth
Amendment. This inference is entirely in harmony
with all that is said in Chicago, etc., R. Co. v. Chi-

9 In re Kemmler, 136 U. S. 436.

1166 U. 8. 226, followed in Norwood v. Baker, 172 U. 8. 269,
277; San Diego Land, ete., Co. v. National City, 174 U. 8. 754.

In Fallbrook Irrigation Dist. v. Bradley, 164 U. 8. 112, there is a
dictum by Mr. Justice Peckham, who delivered the opinion of the
court, which indicates that he considered the absence of compensa-
tion could not be relied on as against the taking of private property
by the State if the taking was for a public purpose.

2 In Dreyer v. Illinois, 187 U. 8. 85, the question whether double
jeopardy (which is forbidden by the Fifth Amendment) is prohibited
by the due process clause:of the Fourteenth Amendment, is raised
but not determined. That the infliction of cruel and unusual pun-
ishment, forbidden to the United States by the Eighth Amendment,
is not forbidden to the States by this clause of the Fourteenth Amend-
ment, provided equality of punishment is preserved, is inferable from
In re Kemmler, 136 U. S. 436.

3
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Ch?*ﬂ‘ cago, where the reasoning is as to the fundamental
— character of the right to compensation.

That the specific mention of rights in the first
eight amendments’ has no necessary connection with
their inclusion in or exclusion from the first section
of the Fourteenth Amendment appears also from a
consideration of the course of decision with regard
to the privileges and immunities of citizens of the
United States, secured by the Fourteenth Amend-
ment against abridgment by the States. The argu-
ment has frequently been advanced that the rights
protected by the first eight amendments are such
privileges and immunities ; * but though the view has
had distinguished advocates,* the court has held oth-
erwise and has asserted the true criterion to be the
fundamental character of the right for which pro-
tection is claimed,® so that some of the rights enu-
merated in the early amendments may be privileges
and immunities of citizenship, while others are not.®

8 Notably in Presser o. Illinois, 116 U. 8. 252; and in Spies 0.
Illinois, 123 U. 8. 131, by Mr. John Randolph Tucker. In both
these cases the decision passed off on other points.

¢It is implied though not distinctly announced in Mr. Justice
Harlan’s dissenting opinion in Hurtado v. California, 110 U. 8. 516,
and is adopted by the dissenting justices in O’Neil v. Vermont, 144-
U. 8. 323. See the opinion of Field, J., at pp. 361, 363; of Harlan,
J., at p. 370. It is strongly advocated by Mr. Guthrie in his book
on the Fourteenth Amendment, which appeared before the decision in
Maxwell v. Dow, 176 U. 8. 581. Mr. Guthrie lays much stress
on the opinions expressed in debate by the advocates of the amend-
ment in Congress, an argument fully met in the case last cited.

s Maxwell 0. Dow, 176 U. 8. 581, Harlan, J., dissenting at length
on the ground inter alia indicated in the last note. The view stated
in the text is necessarily involved also, as is pointed out in Maxwell
0. Dow, in the holding in Hurtado v. California, 110 U. S. 516, and
the line of cases which follow it.

¢ In Adams v. New York, 192 U. S. 594, the question is raised,
but its determination was not found necessary, whether the right
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In 1901, the court, having occasion to consider
the meaning of due process in the Fifth and Four-

teenth Amendments, said: ‘‘While the language of e

those amendments is the same, yet as they were en-
grafted upon the Constitution at different times and
in widely different circumstances of our national
life, it may be that questions may arise in which dif-
ferent constructions and applications of their pro-
visions may be proper.” But in the decision of the !
case before it, the court proceeded ‘‘on the as-

sumption that the legal import of the phrase, ‘due

process of law,’ is the same in both amendments.’*? i

-

RELATION OF FEDERAL GOVERNMENT TOWARD DUE PROCESS
BY THE STATES.

Supervisory Powers of the Supreme Court of the
United States.

Before the passage of the Fourteenth Amendment Due proc-
the secarity of the citizens of the several States for Fatoen
due process of law in proceedings by the State lay in the Four

its institutions alone. Even if due process was de- Kamend.

nied, the federal government had no right to inter-

to be free from unreasonable searches and seizures (Comst. U. B,
Amend. IV) and from being compelled to testify against one’s self
(Const.,, Amend. V) are such privileges and immunities. See also
In re Kemmler, 136 U. 8. 436, that immunity from cruel and un-
usual punishment is not an immunity of citizenship in the United
States as against the States.

- 7French v. Barber Asphalt Paving Co., 181 U. 8. 324.

“The Fourteenth Amendment,” it has been held, legitimately
operates to extend to the citizens and residents of the States the same
protection against arbitrary State legislation affecting life, liberty
and property as is offered by the Fifth Amendment against similar
legislation by Congress.” Hibben v. Smith, 191 U, 8. 310, 325.

men!.
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%h‘f‘“ fe-ahe Fourteenth Amendment changed this con-

— dit of affairs. It made it a matter of national

concern that the State should not deny due process
to its citizens and to others. It gave to the United
States the right to supervise the performance of this
duty, and transferred from the State to the Federal
Supreme Court the ultimate decision on the question
of the presence of due process in all proceedings
affecting hfe, hberty, and | property. But under the
amendment the a authority of "the Tederal court is
merely to determine whether the State by some offi-
cial action has provided due process or has failed in
that duty; and if a denial of due process appears, it
can only pronounce the proceedings void. The power
of the federal government ordinarily ends with
that act. Thus the primary duty of providing for
the protection of life, liberty, and property by due
process of law rests still with the States, and the
Fourteenth Amendment operates merely as a guar-
anty additional to the State constitutions against
encroachments on the part of the States upon funda-
mental rights, which their governments were created
to secure. It did not radically change the whole
theory of the relations of the State and federal gov-
ernments to each other and of both governments to
the people.® It has not had the effect of converting
the national Supreme Court into a general court of
appeal, where decisions of the State courts, involv-
ing merely questions of general justice and equitable

8 U. 8. v. Cruikshank, 92 U. 8. 542; Slaughter-House Cases, 16
Wall. (U. 8.) 36; In re Kemmler, 136 U. 8. 436; Orr v. Gilman,
183 U. 8. 278, 286; U. 8. v. Moore, 120 Fed. Rep. 630; Eo p. Rig-
gins, 134 Fed. Rep. 404.
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considerations in the taking of life or property, may Ch'IPtel‘
be reviewed.® _—

- In exerting its supervisory jurisdiction, the sole Yhen

question before the court is whether the State’s act gecision
has infringed the provision of the Fourteenth
Amendment or some valid act of Congress made in
! pursuance thereof.! TUpon all questions involving
"merely the conformity of the act with the constitu-
tion of the State, the decision of the highest State
court is final and conclusive, however unjust, op-
pressive, or harsh an act may have been upheld by
it2 But when the State’s decision is against the
validity of a right claimed under the federal Con-
stitution or laws, the denial of due process under
the national Constitution becomes a question.®

Within these principles, the presence of the es- Dueproc-

ess and

sential features of due process is always a federal Smior™
State

question, which the United States Supreme Court procedure.
will decide for itself ; but due process, so far as mere
procedure not affecting fundamental rights is con-
cerned, is process due according to the law of the
State,* and the determination of the State is con-

9 Davidson v. New Orleans, 96 U. 8. 97, 104; Missouri Pac. R.
Co. v. Humes, 1156 U. 8. 512, 520; New York, etc.,, R. Co. 9. Bristol,
151 U. 8. 556; Fallbrook Irrigation Dist. v. Bradley, 164 U. 8. 112.

1 Fallbrook Irrigation Dist. 0. Bradley, 164 U. 8. 112.

2 Kirtland v. Hotchkiss, 100 U. 8. 491; Missouri Pac. R. Co. v.
Humes, 116 U. 8. 512, 520; Fallbrook Irrigation Dist. v. Bradley,
164 U. 8. 112; French v. Barber Asphalt Paving Co., 181 U. 8. 324;
Hibben ». Smith, 191 U. 8. 310; Olsen v. Smith, 195 U. 8. 332; Na-
tional Cotton Oil Co. v. Texas, 197 U. 8. 130, 131.

When the interpretation in a particular way of a State law by
the State court was unnecessary to the determination of the case,
the Federal Supreme Court need not pass on the validity of the
State’s interpretation. King v. Mullins, 171 U. 8. 404.

3Green Bay, etc., Canal Co. v. Patten Paper Co., 172 U. 8. 88.

¢ Walker 0. Sauvinet, 92 U. 8. 90.
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Chﬂfw clusive as to what the State law requires,® however
much the requirements may differ among the several
States. While the cardinal principles of justice are
immutable, the methods by which justice is admin-
istered are subject to constant change in conformity
to the wishes of the citizens of the different States,
and the course of legislation has already produced
great divergencies in respect to form. On one side
of a State line there may be a right to trial by jury
and on the other side no such right may exist; but
the orderly procedure laid down in each State is due
process of law; for the Fourteenth Amendment does
not profess to secure to all persons in the United
States the benefit of the same laws and the same
remedies.® In a case which involved the presence
of due process in a proceeding for the collection of
taxes, the Supreme Court observed: ¢‘The vice
which underlies the entire argument of the plaintiff
in error arises from a failure to distinguish between
the essentials of due process of law under the Four-
teenth Amendment and matters which may or may
not be essential under the terms of a State assessing
or taxing law. The two are neither correlative nor
coterminous. The first, due process of law, must be
found in the State statute and can not be departed

“Law in its regular administration through courts of justite is
due process, and, when secured by the law of the State, the consti-
tutional requisition is satisfied.” Caldwell v. Texas, 137 U. S. 692.

6 Caldwell v. Texas, 137 U. S. 692; Iowa Cent. R. Co. v. Iowa,
160 U. 8. 389; In re Krug, 79 Fed. Rep. 308.

When the construction of a statute by the State court is such
that due process of law exists in the statute as construed, the con-
struction is conclusive. Baltimore Traction Co. v. Belt R. Co., 151
U. 8. 138.

6 Missouri v. Lewis, 101 U. 8. 22, 31; Holden v. Hardy, 169 U. 8.
366.
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from without violating the Constitution of the United Chawr
States. The other depends on the law-making power
of the State, and, as it is solely the result of such
authority, may vary or change as the legislative will
of the State may see fit to ordain. It follows that
to determine the existence of one (due process of
law) is the final province of this court, while the
ascertainment of the other (that is, what is merely
essential under the State statute) is a State question
within the final jurisdiction of the courts of last
resort of the several States. 'When, then, a State
court decides that a particular formality was or was
not essential under the State statute, such decision
presents no federal question, providing always the
statute, as thus construed, does not violate the Con-
stitution of the United States by depriving of prop-
erty without due process of law. This paramount
requirement being fulfilled, as to other matters, the
State’s interpretation of its own laws is controllmg
and decisive.”” 7
Always must the court look beyond the form Lourt

of the question presented, to its substance to deter- *bstance.
mine whether an essential of due process is involved.®

Thus the question of the reasonableness of the no-

tice requi er a State statute involves a vital
element of due process, and the decision of the State

court on this question is not binding on the Federal
Supreme Court.? On the other hand, methods of

7 Castillo . McConnico, 168 U. 8. 674; French v. Taylor, 199
U. 8. 274. See also Iowa Cent. R. Co. v. Iowa, 160 U, S. 389; Allen
v. Georgia, 168 U. S. 138.

8 Simon ¢. Craft, 182 U. S. 436; Louisville, etc.,, R. Co. v. Schmidt,
177 U. 8. 230.

9 Scott v. McNeal, 1564 U. 8. 34, 356; Roller v. Holly, 176 U. 8.
398.
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procedure popularly regarded as most fundamental
and necessary safegunards to the rights of the citizen,
such as indictment by a grand jury or trial by jury,
are within the power of the State and may be granted
or taken away, without infringing the Fourteenth
Amendment.!

As it is preéminently and exclusively the duty of
the State courts to construe the statutes of the
State, irregularities in proceedings or errors in con-
struction of statutes on the part of State courts act-
ing within their jurisdiction will not constitute a
denial of due process so long as the fundamental
requisites thereof are present.® In a case where
an infant contended that he was deprived of due
process of law by his guardian’s sale of his real
property under an order of court, but without giv-

. ing bond as required by statute, the court said:

‘“The statute under which the court acted would, if
followed, have given Arrowsmith all the protection
which had been guaranteed to him by the Constitu-
tion of the United States. The bond in question was
a matter of procedure only, and if it ought to have
been required the court erred in ordering a sale
without having first caused it to be filed and ap-
proved. At most, this was an error of judgment

1 See Holden v. Hardy, 169 U. 8. 366.

8 In re Converse, 137 U. S. 631; Bergemann o. Backer, 157 U. 8.
656; Central Land Co. v. Laidley, 159 U. 8. 103; Iowa Cent. R. Co.
0. Iowa, 160 U. 8. 389; Natno‘al Cotton Oil Co. v. Texas, 197 U. S.
115, 130, 131.

As has been seen, supra, p. 27, judicial action is as much within
the Fourteenth Amendment as legislative action, and therefore if a
State judgment in terms or by its necessary operation deprives a
party of due process, it is reviewable. See Lehigh Water Co. v.
Easton, 121 U. 8. 388, 392.
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in the court. The constitutional provision is, ‘Nor
shall any State deprive any person of life, liberty or
property without due process of law.” Certainly a
State can not be deemed guilty of a violation of this
constitutional obligation simply because one of its
courts, while acting within its jurisdiction, has made
an erroneous decision. The legislature of a State
performs its whole duty under the Constitution in
this particular, when it provides a law for the govern-
ment of its courts, while exercising their respective
jurisdictions, which, if followed, will furnish the par-
ties the necessary constitutional protection. All
after that pertains to the courts, and the parties are
left to their appropriate remedies for the correction
of errors in judicial proceedings.”’* Nor can the
denial of the right of trial by jury, though it is
clearly erroneous to construe the laws of the State as
justifying the refusal, work a deprivation of due
process.® But the principle that erroneous deci-
sions of State courts do not work a denial of due
process is to be limited to questions involving con-
formity with the State constitution and laws, mat-
ters upon which the decision of the State courts is
final, and even in such a case the decision must not
deprive a person of those fundamental rights guar-
anteed by the Constitution, which may be infringed
by the conduet of the court in its administration of
the law as well as by the law-itself under which the
court is proceeding.

4 Arrowsmith v. Harmoning, 118 U. 8. 194.
8 Iowa Cent. R. Co. v. Iowa, 160 U. S. 389.

Chafater
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Choipter .
. Direct Enforcement of Due Process by Congress.
Legislative So far the function of the national government

ongress. Under the Fourteenth Amendment has been consid-
ered only in its supervisory and, so to say, negative
aspect. May Congress in addition by direct legisla-
tion provide for the enjoyment of due process by
citizens of the several States? Congress, first, has
such power to legislate in protection of rights as is
given it by direct grant in the Constitution, and sec-
ond, the power to protect and enforce every right
created by, arising under, or dependent upon the
Constitution of the United States. The second or
implied power may be based on the duty of the gov-
ernment to protect its citizens in the enjoyment of
the rights conferred on them, which is correlative to
the grant of such rights; or it may be found in the
general power 7 ‘‘to make all laws whieh shall be
necessary and proper for carrying into execution
the foregoing powers, and all other powers vested
by this Constitution in the government of the United
L‘SZtates, or in any department or officer thereof.”’®
ach of the Thirteenth, Fourteenth, and Fifteenth
Amendments contains the specific declaration that
“‘Congress shall have power to enforce this provi-
sion by appropriate legislation.’”” By this declara-
tion, ‘‘some legislation,’’ said the Supreme Court,
‘‘is contemplated to make the amendments fully ef-
fective. Whatever legislation is appropriate, that
is, adapted to carry out the objects the amendments
have in view, whatever tends to enforce submission

7Const. U. 8., Art. I, §8, 118.
8 U. 8. v. Cruikshank, 1 Woods (U. 8.) 308; Logan v. U. S, 144
U. 8. 263.
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to the prohibitions they contain, and to secure to all C‘mIPter
persons the enjoyment of the perfect equality of -
civil rights and the equal protection of the laws
against State denial or invasion, if not prohibited, is
brought within the domain of Congressional

"9

The object of the Fourteenth Amendment, as has Nodirect
been declared in repeated decisions, is not to confer & ™
the rights enumerated in its first section directly on *
any one, but to guarantee all citizens or persons
against being deprived of those rights by State
action. Th grated rights are recognized as
sting and fundamental, an,‘Efé’éféd‘ﬁy'm\%/
pendent on the Constitution, and the only right con-
ferred by that instrument is the right of exemption

from the prohibited denial by the States or their
agencies.! “It [the Fourteenth Amendment],”’ said

Mr. Justice Bradley, in the United States Circuit
Court in a¢ase afirmed by the Supreme Court,? ¢‘is

a guaranty of protection against the acts of the
State government itself. It is a guaranty against

the exertion of arbitrary and tyrannical power on

the part of the government and legislature of the
State, not a guaranty against the commission of
individual offenses; and the power of Congress,
whether express or implied, to legislate for the en-
forcement of such a guaranty does not extend to the
passage of laws for the suppression of erime within

9 Ep p. Virginia, 100 U. S. 339.

1U. 8. v. Cruikshank, 92 U. S. 542, affirming 1 Woods (U. 8.)
308; Virginia v. Rives, 100 U. 8. 313; E» p. Virginia, 100 U. 8. 339;
U. 8. v. Harris, 106 U. 8. 629; Civil Rights Cases, 109 U. S. 3;
Ex p. Yarbrough, 110 U. S. 651; Logan v. U. S., 144 U. S. 263;
James v. Bowman, 190 U. S. 127.

2 U, 8. v. Cruikshank, 1 Woods (U. 8.) 308, affirmed 92 U. 8. 542,

cuwiway
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Ch?ter the States. The enforcement of the guaranty does

. —mor im-
plied
power.

not require or authorize Congress to perform ‘the
duty that the guaranty itself supposes it to be the
duty of the State to perform, and which it requires
the State to perform.’ ’’2 Evidently, therefore, this
grant of power confers on Congress no authority
to legislate with respect to these rights except as to
their denial by the States, and it can not, solely by
virtue of the clause conferring power to enforce
by appropriate legislation, pass acts to secure, as
against individuals, the affirmative enforcement of
the rights specified. So far as this provision goes,
the duty of legislation with regard to the individual
enjoyment of due process rests still with the State.*

There being no direct grant, we turn to the im-
plied power of Congress. But this extends only to
protect rights arising under or dependent on the
Federal Constitution; and not due process of law,
but only the exemption from its denial by the State,
is included in that category. Therefore, it would
seem plain that Congress has no power to legislate
directly to protect the citizen in the enjoyment of
this right as against the acts of individuals depriv-
ing or tending to deprive him thereof. Nor has it
attempted to do so by providing® that ‘‘if two or

8 Quoted and approved in U. 8. v. Harris, 108 U. 8. 629. See
also Civil Rights Cases, 109 U. 8. 3.

¢ See cases cited in the last three notes.

6 Rev. Stat. U. 8., § 5508; 1 Fed. Stat. Annot. 802.

This statute is constitutional, but applies only to rights secured
by the Conmstitution and laws of the United States. For instance,
the right to be protected from violence while in the custody of a
United States marshal awaiting trial under indictment in a federal
court, is a right, the enforcement of which devolves on the national
government under its Constitutin and laws. If a person in this
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more persons conspire to injure, oppress, threaten C‘halpfer

or intimidate any citizen in the free exercise or en- ——

joyment of any right or privilege secured to him by

the Constitution or laws of the United States, or be-

cause of his having so exercised the same,’’ they

shall be severely punished; for due process of law is

not included among these rights and privileges.
These propositions would seem to be clearly de- Autority

ducible from the decisions of the Supreme Court as “**™"

to the general scope of the Fourteenth Amendment

and as to the clause therein guaranteeing the equal

protection of the laws, which is entirely parallel

with that securing due process of law. But recently

the Circuit Court of the United States in Alabama

has reached very different conclusions.® A negro

who was under indictment for murder in the courts

of Alabama was forcibly taken from the State au-

thorities and murdered by a mob. Individuals ac-

cused of taking part in the murder were arrested

and indicted under sections 5508 and 5509 of the Re-

vised Statutes of the United States for conspiring

to deprive a citizen of rights and privileges secured

by the Constitution and laws of the United States.

The indictment alleged the right and privilege to be

tried by due process of law. The court upon habeas

corpus brought by one of the prisoners held the

indictment to be good and refused to discharge

the petitioner. The court distinguished the nature of

the right arising under the due process clause of the

Fourteenth Amendment from that arising under the

situation is lynched, the perpetrators of the crime may be indicted
and punished under this section. Logan v. U. 8., 144 U. 8. 263.
¢ Ex p. Riggins, 134 Fed. Rep. 404.
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Ch?tﬂ‘ equal protection of the laws clause of the same
— amendment, and this distinction was necessary be-
cause the Supreme Court had declared unconstitu-
tional an Act of Congress to punish a conspiracy to
deprive any person of the equal protection of the
laws.” The equal protection of the laws is secured,
it is said, by legislation establishing proper laws, and
‘‘no act of a private citizen can defeat the enjoy-
ment of this status;’’® the due process clause, on the
other hand, makes it the duty of the State to render
to every person accused of crime due process of law,
which includes not only proper legislation but the
orderly and undisturbed working of the machinery
of justice. “‘Until it has done its perfect work, the
administration of due process, which in a case like
this can not be enjoyed except by the regular and or-
derly working of judicial procedure, is not afforded
by the State.”’® ¢‘The very words of the Four-
teenth Amendment inevitably utter a command that
the State shall afford due process to the citizen,”’
and the right or privilege so guaranteed ‘‘necessa-
rily carries with it and includes in it the right, priv-
ilege or immunity to enjoy freedom, exemption from
lawless assault, which supervenes between the State
and the performance of its duty, and by such violent
interference prevents the citizen having, when the
State is endeavoring to afford it, due process at the

1U. 8. 0. Harris, 106 U. 8. 629, holding Rev. Stat. U. 8., § 5519,
not warranted by the Constitution. See 1 Fed. Stat. Annot. 805.

8 A modern “ gunpowder plot” to prevent the passage of a law
enforcing equal rights would seem not to have occurred to the

court.
9 Eo p. Riggins, 134 Fed. Rep. 416-419.
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hands of the State.’””’! Two stages of the State’s Chnpter
duty are distinguished: the first involves only the
passing of proper laws and the appointment of prop-
er officers to execute them, and is owing to the
whole public; the second stage ‘‘includes the obliga-
tion, in many instances, to administer judicial pro-
cedure in the individual case, and is due to a par-
ticular person.”” The performance by the State of
the duty implied in the second stage can only be
prevented when some proceeding has been begun
creating the duty toward a particular person. When
that stage is reached, as it was in the case under dis-
cussion, it is ‘‘resistance to the efforts of the State’s
officers to perform their duty, preventing them from
doing the things which the law requires them to do,
which defeats the State’s discharge of the duty of
rendering due process of law, and thereby assaults
the enjoyment of the privilege or immunity of the
citizen to have due process at the hands of the
State.”’ 2

The cardinal fallacy, if there be a fallacy, in this Criticiem,
reasoning, is finding in the Fourteenth Amendment
any positive duty on the part of the State to ren
der due process to any one. The words of the
amendment are guarded and negative: ‘‘Nor shall
any State deprive any person of life,’’ ete., ‘‘with-
out due process of law.”” After thus finding the

1134 Fed. Rep. 412, 413.

2134 Fed. Rep. 413, 414. An appeal from this decision was
taken to the United States Supreme Court, but that court, holding
simply that habeas corpus was not the correct way under the cir-
cumstances to test the sufficiency of the indictment, remanded the
case with directions to quash the writ. Riggins v. U. 8, 199 U. 8,
547,
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Ch?ter guaranty of the performance of a positive duty, in
— place of a merely negative one, on the part of the
State, the other steps taken by the court are com-
paratively easy.



CHAPTER II
THE ELEMENTS OF DUE PROCESS.

DEFINITIONS COLLECTED AND THEIR RELATIONS SHOWN.

T the beginning of this book, due process of Ch;fter
law or law of the land was said to imply .

the administration of equal laws according to g?'c?:““.'

established rules, not violative of the fundamental ol *
principles of private right, by a competent tribu
nal having jurisdiction of the case and proceed-
ing upon notice and hearing. The several distinct
elements whose presence is necessary to constitute
due process as thus characterized have grouped
themselves around that phrase at various times
and under the exigency of various circumstances.
Most of them had a distinct legal history before
they were associated in one of their aspects as
constituting due process. As one or another of
the principles involved in due process has been
prominent in the minds of judges and jurists,
definitions of the ‘‘law of the land’’ and ‘‘due
process of law’’ have been framed wherein specific
aspects of the conception have occupied the centre
of the mental picture. Each embodies a true but
partial view of due process. Some of the best

known of these are given here.
One of the most famous and perhaps the most Websters
oft quoted definition is that of Daniel Webster in his %;g‘:;‘;

speech in the Dartmouth College Case. His argu-
4 49
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ment was addressed to the point that the act of a
State legislature which took away rights and fran-
chises acquired by the college in virtue of a prior
charter, was violative of the provision of the New
Hampshire constitution which declares that no one
shall be deprived of ‘‘property, privileges or im-
munities but by the judgment of his peers or the law
of the land.”” He had in mind, then, a legislative
act, partaking of the character of a judgment in that
it operated on rights already acquired, and was di-
rected against a single corporation, but which was
passed without legal opportunity to defend. The
definition emphasized, therefore, the necessity of
generality or equality in the law and notice and
hearing. He said: ‘‘By the law of the land is most
clearly intended the general law; a law which hears
before it condemns; which proceeds upon inquiry,
and renders judgment only after trial. The mean-
ing is that every citizen shall hold his life, liberty,
property and immunities under the protection of the
general rules which govern society. Everything
which may pass under the form of an enactment is
not therefore to be considered the law of the land.
If this were so, acts of attainder, bills of pains and
penalties, acts of confiscation, acts reversing judg-
ments, and acts directly transferring one man’s
estate to another, legislative judgments, decrees, and
Yeorfeitures, in all possible forms, would be the law of
theYand. Such a strange construction would render
constitutional provisions of the highest importance
completely inoperative and void. It would tend
directly to establish the union of all powers in the
legislature. There would be no general permanent
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law for courts to administer or men to live under.’’? Ch?{ter
The same conception of general law combined with
_established modes of procedure appears in the char-
acterization of due process in a case contemporary

with the last, where the court said:? ‘‘As to the Definition

words from Magna Carta incorporated into the Con- **7:
stitution of Maryland, after volumes spoken and
written wifh a view to their exposition, the good

sense of mankind has at length settled down to this,

—that they were intended to secure the individual

from the arbitrary exercise of the powers of govern-

ment, unrestrained by the established principles of
private rights and distributive justice.’’3

When the point at issue was whether in the Definitions

emphasiz-

enforcement of general or equal laws, methods of nggrerly
procedure which protected fundamental rights were
observed, descriptions which laid stress on methods
in settled use were framed. Such are: ‘‘By due
process of law is meant one [process] which, follow-
ing the forms of law, is appropriate to the case and
just to the parties to be affected;’’ ¢ ‘‘due process of

1 Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518. The
first sentence of this extract is quoted in Ex p. Wall, 107 U. 8. 289;
Hovey 0. Elliott, 167 U. S, 409.

2 Columbia Bank v. Okely, 4 Wheat. (U. S.) 235, per Johnson, J.,
quoted in U. 8. v. Cruikshank, 92 U. 8. 554; Scott v. McNeal, 154
U. 8. 45.

8 “ Distributive justice  is one of the divisions of justice discussed
by the old writers on the law of nature. Pufendorf defines it in
effect as that species of justice which is exercised by one who gives
to each member of society the rights due under the social contract,
i.e., his *“ perfect rights.” Law of Nature and Nations, lib.1,¢.7,§9.
The idea is evidently derived from the definition of justice with which
the Institutes of Justinian opens: Justitia est constans et perpetua
voluntas jus suum ocuique tribuere. Mr, Justice Matthews, in Hur-
tado 0. California, 110 U. 8. 516, refers to “ that fundamental maxim
of distributive justice, suum cuique triduere.”

¢ Hagar v. Reclamation Dist. No. 108, 111 U. S. 701.
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a‘;{“’ law means law in its regular course of administra-
~—— tion through courts of justice.””® When the facts
require no more, it is defined as a trial according to
the ‘‘course, mode and usages of the common law.’’ ¢
Emphasis As applied to judicial proceedings, the words
&_‘;&’L ““due process of law’’ have been held to mean ‘‘a
course of legal proceedings according to those rules
and principles which have been established in our
systems of jurisprudence for the protection and en-
forcement of private rights. To give such proceed-
ings any validity, there must be a tribunal compe-
tent by its constitution—that is, by the law of its
creation—to pass upon the subject-matter of the

~ suit.””?
Judiclal But neither proceedings according to common
zuly  law, nor judicial proceedings in a formal court for

the trial of actions, are essential to due process.
““Though it generally implies and includes actor,
reus, judex, regular allegations, opportunity to an-
swer, and a trial according to some settled course
of judicial proceedings, yet this is not universally
true.””® Summary administrative process has from
time immemorial been sanctioned in the collection of
taxes and in other cases;® although when life and

52 Kent Com. 13, quoted in Caldwell v. Texas, 137 U. 8. 692.

¢ Hoke v. Henderson, 4 Dev. L. (16 N. Car.) 1.

7 Pennoyer o. Neff, 96 U. 8. 714, per Field, J., quoted in Scott .
McNeal, 154 U. 8. 46.

8 Murray v. Hoboken Land, etc., Co., 18 How. (U. S.) 272, per
Curtis, J. “It is a mistaken idea that due process of law requires
a plenary suit and a trial by jury in all cases where property or
personal rights are involved.” E» p. Wall, 107 U. S. 265, 288.
“Due process is not necessarily judicial process.” Reetz v. Michi-
gan, 188 U. 8. 505, 507.

9 Murray v. Hoboken Lend, ete., Co., 18 How. (U. 8S.) 272; Wei-
mer v. Bunbury, 30 Mich, 201.
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liberty or the title or possession of property are 01';{"“

involved, due process has been said to require that
there be a regular course of judicial proceedings,!
though not trial by jury.?

HOW THE PRESENCE OF DUE PROCESS IS TESTED.
Historical Test — Positive and Inclusive.

When a particular law or procedure is drawn in
question on the ground that it is wanting in due
process of law, upon what principle is its validity to
be tested? The first inquiry must be, of course,
whether it conflicts with any provision of the Con- -
gtitution itself. If it is not found to do so, we must
examine the connotation of the phrase at the time
of its adoption into the Constitution of the United .
States. For this purpose we must determine
‘‘those settled usages and modes of proceeding ex- .
isting in the common and statute law of England, be-
fore the emigration of our ancestors, and which are
shown not to have been unsuited to their civil and
political condition by having been acted on by them
after the settlement of this country.’”® In a later
case, this test was somewhat enlarged, the court
saying that that was due process of law which was
‘‘in substantial accord with the law and usage in
England before the Declaration of Independence,

1 Hagar v. Reclamation Dist. No. 108, 111 U. 8. 701. This state-
ment requires limitation. See #nfra, p. 80.

2 Po p. Wall, 107 U. 8. 288, the court saying: “The important
right of personal liberty is generally determined by a single judge,
on a writ of habeas corpus, using affidavits and depositions for
proofs, when facts are to be established.”

8 Murray o. Hoboken Land, etc., Co., 18 How. (U. 8.) 272.
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and in this country since it became a nation, in
similar cases.’’*

If a particular procedure is found to have been
sanctioned by English practice and adopted as suited
to the conditions in this country, it measures up to
the requisites of due process; but if the inquiry has
only negative results, we must not immediately con-
clude that due process is wanting.

For the test proposed, though sufficient for the
purposes of the cases in which it was announced, is
only positive and inclusive, not negative and exclu-
sive. To hold every procedure not fulfilling these
requirements to be a deprivation of due process,
‘“‘would be to deny every quality of the law but its
age, and to render it incapable of progress or im-
provement. It would be to stamp upon our juris-
prudence the unchangeableness attributed to the
laws of the Medes and Persians.””® The Supreme
Court ‘“has not failed to recognize the fact that the
law is, to a certain extent, a progressive science;

that in some of the States, methods of procedure

which, at the time the Constitution was adopted,
were deemed essential to the protection and safety
of the people, or to the liberty of the citizen, have
been found to be no longer necessary. Even before
the adoption of the Constitution, much had been
done toward mitigating the severity of the common

¢Lowe v. Kansas, 163 U. 8, 81. For other cases wherein pro-
ceedings sanctioned by immemorial usage have been held to be “ due
process of law,” see E» p. Wall, 107 U. 8. 265; Eilenbecker v. Dis-
trict Ct.,, 134 U. S. 31. Where a United States court is proceeding
in impaneling a jury by a method different from that prescribed by
the State statute, the procedure *“ must not conflict with or abridge
the right as it exists at common law.” Lewis v, U. 8., 146 U. 8. 377.

8 Hurtado v. California, 110 U. 8. 516.

-
.
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law, particularly in the administration of its crimi- Chalffer
nal branch. The number of capital crimes, in this -
country at least, had been largely decreased. Trial
by ordeal and by battle had never existed here, and
had fallen into disuse in England. The earlier
practice of the common law, which denied the benefit
of witnesses to a person accused of felony, had been
abolished by statute, though so far as it deprived
him of the assistance of counsel and compulsory
process for the attendance of his witnesses, it had
not been changed in England. But to the credit of
her American colonies, let it be said that so op-
pressive a doctrine had never obtained a foothold
there. The present century has originated legal re-
forms of no less importance. The whole fabric of
special pleading once thought to be necessary to the
elimination of the real issue between the parties has
crumbled to pieces. The ancient tenures of real
estate have been largely swept away, and land is
now transferred almost as easily and cheaply as
personal property. Married women have been
emancipated from the control of their husbands,
and placed upon a practical equality with them,
with respect to the acquisition, possession and
transmission of property. Imprisonment for debt
has been abolished. Exemptions from execution
have been largely added to, and in most of the States
homesteads are rendered incapable of seizure and
sale upon forced process. Witnesses are no longer
incompetent by reason of interest, even though they
be parties to the litigation. Indictments have been
simplified, and an indictment for the most serious
of crimes is now the simplest of all. In several of
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'ﬂlﬂtm‘ the States grand juries, formerly the only safeguard
against a malicious prosecution, have been largely
abolished; and in others the rule of unanimity, so
far as applied to civil cases, has given way to ver-
dicts by a three-fourths majority.”’ ¢

Intrimsic Test — Both Inclusive and Exclusive.

In view of all these instances, say the courts, the
probability of further changes to adapt the law to
new conditions of society must be recognized. It
is, then, of the utmost importance that the adoption
of such future changes as experience shall commend
should not be hampered by a narrow interpretation
of due process. Lest these results should follow, a
definition of due process which should be oomp]ete
both in what it includes and in what it excludes has
never been attempted, and the court has preferred
the wiser and more conservative course of ascertain-
ing the intent and application of the phrase ‘‘by
the gradual process of judicial inclusion and exclu-
sion, as the cases presented for decision shall re-
quire, with the reasoning on which such decisions
may be founded.’””” But the reasoning of the cases
must recognize some test, however vague. and this
test is declared to lie in the fact that the prowvision
questioned does not involve an infringement of
¢‘certain fundamental rights, which that system of
jurisprudence, of which ours is a derivative, has
always recognized;’’® or it must observe ‘‘those

¢ Holden v. Hardy, 169 U. 8. 366.

7Davidson v. New Orleans, 96 U. 8. 97; Holden v. Hardy, 169
U. 8. 366; Orient Ins. Co. v. Daggs, 172 U. 8, 563.

8 Brown 9. Levee Comrs., 50 Mlss 468, quoted in Hurtado o.
California, 110 U. 8. 536.
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general rules established in our system of jurispru- Chﬁ’"‘-"

dence for the security of private rights;’’® or the -

act must not overstep ‘‘the inherent and reserved

powers of the State exerted within the limits of

those fundamental principles of liberty and justice

which lie at the base of all our civil and political

institutions.”’ ! %
The pursuit of the ‘‘fundamental principles of Soeer

liberty and justice’’ would seem to throw us hope- &w

lessly into the fields of speculation cultivated by

writers on the law of nature and the nebulous natu-

ral rights of man. But in the recognition of ‘‘fun-

damental principles’’ apart from constitutional pro-

visions, the courts, true to the method which has

built up the common law, base their decisions less

on deductive reasoning from a priori assumptions,

than on the recognition of rights which have been

asserted at.a definite time and place against particu-

lar acts of tyranny and have become embedded in

our law. This tendency toward cautious conserva-

tism is well illustrated by the remarks of a New

Jersey judge, Mr. Justice Van Syckel, discussing an

analogous point. He recognizes but two classes of

rights “‘for which immunity against the encroach-

ments of the lawmaker can be claimed.’”” The first

includes those for which constitutional protection is

especially provided; the other class, not shielded by

such express provision, ‘‘is, I think, limited to two or

three instances.”” They are, the right to private

property, to notice and a hearing before judgment,

and the principle that a man shall not be made a

¢ Hagar v. Reclamation Dist. No. 108, 111 U. 8. 701, 709.
1 Hurtado v. California, 110 U. 8. 535.




R T TR T AT RS R D—
——r——— B

Chtltfter

Some fun-
damental
requisites.

58 DUE PROCESS OF LAW

judge in his own case.? As regards the last point,
the United States Supreme Court has held, while
distinguishing the case from that of a judge of a
court acting in a matter in which he was personally
interested, that the qualification or disqualification
for interest of the members of the board of assess-
ors for a municipal tax was a question of local law
for the décision of the State courts, not involving
due process under the Fourteenth Amendment.?
Among matters held fundamental and essential

is the presence of notice and hearing which is of

the very essence of due process.* The possession
of jurisdiction by the tribunal passing upon rights
of life, liberty, or property,® the necessity of com-
pensation when property is taken for a public pur-
pose,® have each been recognized as fundamental in
due process under the Fourteenth Amendment;
while the right of a person accused of felony to be
present in the trial court during the trial is essen-
tial at least to due process under the Fifth Amend-
ment.” But whether exemption from double jeop-
ardy, or the right not to be compelled to give evi-
dence against one’s self,? is included in this category

2 Moore v. State, 43 N. J. L. 203, 243, 244. These remarks are '

found in a dissenting opinion.

8 Lent v. Tillson, 140 U. 8. 316; Hibben o. Smith, 191 U.S. 310.

Making an interested party judge was taken as the extreme
instance of an act contrary to natural right in old cases. “ Even an
Act of Parliament made against natural equity, as to make a man
judge in his own case, is void in itself.” Day v. Savadge, Hob. 87.
See also Bonham’s Case, 8 Coke 118a; Smith v. Hancock, Style 138.

4 See infra, p. 73.

6 See infra, p. 85.

6 See infra, p. 278.

7 See infra, p. 165.

8 Adams v. New York, 192 U. 8. 585.

L .;;;“ '
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is not determined. And the granting or withhold-
ing of rights once considered peculiarly fundamental
has been held to be wholly within the domain of the
States.®

Finally the subject-matter of the case and the

Chnlnftew

nature of the proceeding in which due process of iing.

law is involved must always be considered in deter-
mining whether the taking is warranted by constitu-
tional provision.! The requirement of due process
as affecting judicial proceedings has been declared

" . to be well settled, however undetermined the mean-

ing may be in other connections.?

Where it is sought to justify the taking as an
exercise of the sovereignty of the State, especially
may the requirements of due process be modified.
¢‘In judging what is ‘due process of law,’ *’ said Mr.
Justice Bradley,® ‘‘respect must be had to the
cause and object of the taking, whether under the
taxing power, the power of eminent domain, or the
power of assessment for local improvements, or
none of these; and, if found to be suitable or ad-
missible in the special case, it will be adjudged to
be ‘due process of law;’ but, if found to be arbi-
trary, oppressive, and unjust, it may be declared to
be not ‘due process of law.”’”” In a later case, the
same judge, speaking for the court, said: ‘‘The
process of taxation does not require the same kind
of notice as is required in a suit at law, or even in

9 8uch are the right to accusation by a grand jury, Hurtado .
California, 110 U. 8. 575; and the right to trial by jury itself, Max-
well v. Dow, 176 U. 8. 581.

1 Es p. Wall, 107 U. S. 288.

2 Pennoyer 0. Neff, 95 U. 8. 714.

8 Concurring opinion in Davidson v. New Orleans, 96 U. 8. 97.
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proceedings for taking private property under the
power of eminent domain. It involves no violation of
due process of law, when it is executed according to
customary forms and established usages, or in sub-
ordination to the principles which underlie them.”’ *
The general principle is that when the state is acting
in its sovereign capacity, its acts are for the good
of the whole community, and private rights and in-
terests must yield to this paramount object. But
to this matter we shall return at a later stage of
the discussion.

It is necessary now to examine in detail some of
the leading elements of due process. The require-
ment, first, of general and equal laws; second, of
notice and hearing; and, third, of the presence of
jurisdiction, will be taken up.

V' Equality and Generality of the Law.

The conception of law is opposed to all merely
arbitrary or capricious action on the part of the
state depriving individuals of life, liberty, or prop-
erty. Early in English history an appeal was made
to this conception in petitioning Parliament for a
reversal of a bill of attainder, but, according to the
British Constitution, the authority of Parliament is
absolute, and the idea of the intrinsic necessity of
equality or generality could not be developed as
applied to acts of Parliament, although in substance
it was employed to restrain the quasi-legislative
activity of municipal bodies.

Under the American theory of constitutional
government, in which constitutions are a restraint

¢ Bell’s Gap R. Co. v. Pennsylvania, 134 U, 8. 232.
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~ even on the legislature, the idea has had a more fruit- Chapter
ful development. Purely arbitrary decrees or en-
actments of the legislature directed against indi-
viduals or classes are held not to be ‘‘the law of
the land,’’ or to conform to ‘‘due process of law.’’
The conception comes clearly to the front in Mr.
Webster’s definition of ‘‘law of the land,”’ which
has been already quoted, and it has been frequently
repeated by the courts. ‘‘Due process of law within—]
the meaning of the [Fourteenth] Amendment,’’ said .
the Federal Supreme Court, ‘‘is secured if the laws>
operate on all alike, and do not subject the indi-
vidual to an arbitrary exercise of the powers of
government.”’® ‘‘By the law of the land,’’ said the
Michigan court, ‘‘we understand laws that are gen-
eral in their operation, and that affect the rights
of all alike, and not a special act of the legislature,
passed to affect the rights of an individual against
his will and in a way in which the same rights of
other persons are not affected by existing laws.
Such an act, unless expressly authorized by the Con-
stitution, or clearly coming within the general scope
of legislative power, would be in conflict with this
part of the Constitution, and for that reason, if noJ
other, be void.””? ¢‘The clause ‘law of the land,’’
said Mr. Justice Catron, when a member of the Su-
preme Court of Tennessee, ‘‘means a general and
public law, equally binding upon every member of

¢ Giozza v. Turnan, 148 U. S. 657, 662. See also Yick Wo v.
Hopkins, 118 U. 8. 356; Dent v. West Virginia, 120 U. 8. 114; Leeper
v. Texas, 139 U. 8. 462; Yesler v. Washington Harbor Line Com’rs,
146 U. S. 646; Duncan v. Miesouri, 152 U. 8. 377; Orr v. Gilman,
183 U. 8. 278, 287.

7 Sears v. Cottrell, 5 Mich. 251. See also Millett v. People, 117
I1l. 204, 57 Am. Rep. 869.
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the community.”’® In a later case, the same court,
in order to bring out the constitutionality of legis-
lative classification, preferred to define the phrase
as meaning a law ‘‘which embraces all persons who
are or may come into like sitmation and circum-
stances.’’®
But the necessity of emphasis on this aspect of
due process is less necessary because the Fourteenth
Amendment of the Constitution of the United
States, and many State constitutions as well, con-
tain clauses especially directed against legislation
lacking the character of generality. The Federal
Constitution provides specifically for the equal pro-
tection of the laws, and many State constitutions
carefully limit the power of the legislature to pass
local or special laws.! Restraints on arbitrary leg-
islation may result from the clauses in some consti-
tutions prohibiting ‘‘exclusive or separate emolu-
ments’’ and ‘‘perpetuities and monopolies.’’ 2 ,
The requirement does not, in the absence of some

specific constitutional provision, prevent the legis-
lature from passing a law which is confined in its
operation to a particular locality,® or which embraces

8 Vanzant v. Waddel, 2 Yerg. (Tenn.) 260.

9 Stratton v. Morris, 89 Tenn. 497, citing many earlier cases from
the same court. This is the same test adopted by the federal Su-
preme Court for conformity with the “ equal protection of the laws ”
clause of the Fourteenth Amendment; viz., that the statute be gen-
eral, embracing all persons under substantially like circumstances,
and not an arbitrary exercise of power. Jomes v. Brim, 165 U. 8.
180; Lowe v. Kansas, 163 U. 8. 81; Duncan v. Missouri, 152 U. 8.
377; Hayes v. Missouri, 120 U. 8. 68.

1 See, for instance, Waite v. Santa Cruz, 184 U. 8. 302, constru-
ing the constitution of California.

2 State v. Moore, 104 N, Car. 714.

8 State v. Moore, 104 N. Car. 714.
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the whole of a class, however few the individuals Chalf“’
who compose it may be, provided the classification -
of persons upon which the law rests is natural and
not founded on arbitrary caprice,* or, in more accu-
rate language perhaps, provided the ostensible pur-
pose of the law is not seen to be a mere cover for
carrying out purposes having no relation to the
classification adopted® Thus it is no objection to
the validity of a law providing for the taxation of
railroads, that the method of assessing railroads
differs from the method provided for all other prop-
erty, in that railroads are assessed by a State board
while all other property in the State is assessed by
county officials.® Nor is a statute regulating rail-
road rates wanting in due process of law because it
classifies the rates which the railroads may charge
on some natural basis. ‘‘Whether the classification
shall be according to the amount of passengers and
freight carried, or of gross or net earnings, during
a previous year, or according to the simpler or
more constant test of the length of the line of the
railroad, is a matter within the discretion of the
legislature.””” That the regulation adopted shall
operate uniformly on each class is all that the con-
stitution requires.® Nor does a law providing that
the possession of policy slips ‘‘by any person other
than a public officer’’ shall be prima facie evidence

4Budd o. State, 3 Humph. (Tenn.) 483, 30 Am. Dec. 189; Strat-
ton v. Morris, 89 Tenn. 497, 521.

8 Lochner 0. New York, 198 U. 8. 45.

¢ State Railroad Tax Cases, 92 U. 8. 5§75; Kentucky Railroad
gusc:;s, 115 U. 8. 321; Pittsburgh, etc., R. Co. v. Backus, 154

7Dow 0. Beidelman, 125 U. S. 680, 691.
8 Chicago, ete., R. Co, v. Iowa, 94 U. B. 155.
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Chlfter that the possessor has them knowingly, become in-
~— valid by reason of the exception of public officers,
since the exception clearly applies to those public
officers only who have possession in the performance
of their public duties.

Confiscatory Legislation.

Extreme instances of laws lacking in generality
are acts which forfeit or confiscate the life, liberty,
or property of a private citizen, or citizens, by the
mere edict of the legislature. ‘‘In these cases,”

_said the United States Supreme Court, ‘‘the legisla-
tive body, in addition to its legitimate functions, ex-
ercises the powers and office of judge; it assumes,
in the language of the text-books, judicial magis-
tracy; it pronounces upon the guilt of the party,
without any of the forms or safeguards of trial; it
determines the sufficiency of the proofs produced,
whether conformable to the rules of evidence or
otherwise; and it fixes the degree of punishment in
accordance with its own notions of the enormity of
the offense.’”!

Bills of Acts of attainder, bills of pains and penalties,
&'E:T"-?i';- which are a species of acts of attainder inflicting
punishment less than death,? acts of confiscation,
and the like, all fall within this prohibition. The
feeling that such proceedings were contrary to the
law of the land, although in a technical sense legal,
may be traced to the fourteenth century when the

9 Adams v. New York, 192 U. S. 585, affirming 176 N. Y. 351.

1 Cummings v. Missouri, 4 Wall. (U. 8.) 277, 323.

2 Cummings v. Missouri, 4 Wall. (U. 8.) 277, 323; Doe v. Buford,
1 Dana (Ky.) 510.
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conception of ‘‘law of the land”’ was taking its
modern meaning. In the reign of Edward II, the
exile and disinheritance of the Despencers passed
by an assembly of magnates hostile to the Crown
and not properly summoned as a Parliament, was
reversed in a later Parliament on the ground that
the ‘‘said award was made without calling them
[the Despencers] to answer, and without the assent
of the prelates, which are peers of the realm in Par-
liament, and against the Great Charter of the fran-
chises of England, which says no freeman shall be
banished or other way destroyed, but by lawful
judgment of his peers or the law of the land, and
for that they were not called in court to make an-
swer, and for these errors and for that the causes
in the said award were not duly proved.””® On
similar. grounds were placed the act annulling the
sentence against the Earl of Arundel in 1330; 4 and
the supplementary statute of 1354, enacted on a
petition which states that there is no record or evi-
dence of any just cause wherefore the Earl of Arun-
del ought to have been destroyed or put to death
“‘without judgment and due process of law (sanz
juggement et due process de let).”’® -In the same
year the attainder of Roger, Earl of Mortimer, was
reversed upon the petition of his heir, who alleged
that the record of his attainder was ‘‘erroneous and
defective at all points, especially in so far as the

8 Proceedings against the Despencers, 1 How. St. Tr. 33.

¢ The Earl’s son petitions that it may please our lord the King
to consider how Esmon, his father, Earl of Arundel, was taken,
imprisoned, and put to death, and his lands and chattels forfeited
“against the law and custom of the country.” 2 Rot. Parl. 65, 4
Edw. 111, A. D. 1330.

52 Rot. Parl, 256, 257. 28 Edw. III, A. D. 1354.

5
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said earl was put to death and disinherited without
any accusation and without being put to judgment
or to answer (sanz estre mesne en juggement ou en
respons).’’® These were, however, only instances of
attainders reversed when the opposite party came
into power. Bills of attainder passed with apparent
or real regularity were common enough in the mid-
dle ages,” and were sometimes passed even after the
death of the person attainted.®

Henry VIII is said to have been the first sover-
eign to introduce the practice of bills of attainder
without citation or opportunity to defend against
persons who were ready to answer in a regular court
of justice. The judges who were consulted on the
legality of such an act, answered at first that it was
a dangerous question, that Parliament ought to give
an example of justice to inferior courts, that
no inferior courts could act in that arbitrary way,
and they thought no Parliament ever .would. But,
on further pressure, they answered that if a bill of
attainder were so passed, its validity could not be
brought in question at law. Accordingly proceed-
ings were had in this manner against the Countess
of Salisbury and others less distinguished.® But

62 Rot. Parl. 266, 28 Edw. III, A. D. 1354.

7 Attainders of treason in the fourteenth century were an ordinary
device of the dominant faction to secure the forfeiture of estates.
1 Pike, Hist. Cr. in Eng. 228.

8 See the cases of the Duke of Gloucester in 1397, 1 How. St. Tr.
130, and of Cromwell and other regicides after the Restoration. 1
Pike, Hist. Cr. in Eng. 406. “ The most remarkable instance of a
medieval punishment reappearing almost within living memory is
the Act of Attainder passed [by the Irish Parliament] in 1798
against Lord Edward Fitzgerald and others after death.” 2 Pike,
Hist. Cr. in Eng. 380.

¥4 Reeves, Hist. Eng. Law (Am. ed., 1880) 555, 556. See also
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opposition to the injustice of acts of attainder
was beginning to affect public opinion, and there
were protests and much hesitation in the House of
Commons upon the passage of the bill against the
Lord Admiral Seymour in 1549.! A century and a
half later, in the case of Sir John Fenwick, the act
of attainder was passed by a majority of only
six in the Lords and thirty-three in the House, and
against very spirited opposition in both bodies.?
Such judicial legislation continued to be resorted to
whenever the occasion seemed to require a departure
from the usual and orderly forms of administering
justice through the courts.® Sentences of this char-
acter are, however, utterly opposed to the modern
spirit of justice and gradually ceased to be resorted
to. ‘““The bill [of pains and penalties] against
Queen Caroline,’’ says Sir J. F. Stephen, ‘‘will prob-
ably long continue to be referred to as the last in-
stance of such legislation.’” 4

Legislation of this character, as well as ex post

facto laws generally, is by special constitutional L

provision placed beyond the competency of both the

1 How. St. Tr. 481, extract from Burnet’s Hist. Reformation. The
illegality of these bills was argued again on the act of attainder
against Sir John Fenwick.in 1696. 13 How. St. Tr. 633.

11 How St. Tr. 494, and 2 Burnet’s Reform, 99, quoted in note.

213 How. 8St. Tr. 638, A, D. 1696. This method of procedure
was resorted to because one of the two witnesses, necessary to con-
vict of treason, having disappeared, escape was inevitable on an
ordinary prosecution. 2 Pike, Hist. Cr. in Eng. 325.

3] Steph. Hist. Cr. Law, 161; Pike, Hist. Cr. in Eng., passim;
4 Reeves Hist. Eng. Law (Am. ed., 1880) 554; Cummings v. Missouri,

* 4 Wall. (U. 8.) 277, quoting Story on the Constitution, § 1344. A

notable instance of a bill of pains and penalties was the act against
Bishop Atterbury in 1723. 16 How. St. Tr. 323. The bill is at p.
644,

41 Stepb. Hist. Cr. Law, 161.
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national ® and State legislatures,® by clauses in the
Federal Constitution; and State constitutions limit
the power of the legislatures by like provisions.?

Confica.  ~  (Confiscatory legislation of a civil character is as

tory civil
legslation./

much opposed to due process of law as judgments
of the legislature imposing penalties for ecrime. ‘A
statute which declared in terms and without more
that the full and exclusive title of a described piece
of land, which is now in A, shall be and is hereby
vested in B, would, if effectual, deprive A of his
property without due process of law within the
meaning of the constitutional provision.””8 For
‘‘where rights of property are admitted to exist, the
legislature can not say they shall exist no longer.”’®

The prohibition equally extends to a taking by
the State for a public purpose, unless just compen-
sation is made to the owner.!

Confusing Functions of Different Departments
of Government.

One of the objections urged against arbitrary
and confiscatory legislation is, as has been seen,

8 Const. U. S., Art. I, § 9, 1 3; 8 Fed. Stat. Annot. 695.

6 Const. U. S, Art. I, § 10, T 1; 8 Fed. Stat. Annot. 713.

7 See 12 Am. & Eng. Encyc. Law (2d ed.) 527, and note 6.

8 Davidson v. New Orleans, 96 U. S. 97, 102; Missouri Pac, R.
Co. v. Nebraska, 164 U. S. 403, 417; Chicago, ete., R. Co. v. Chicago,
166 U. S. 226, 236; Zeigler v. South, etc., Alabama R. Co., 58 Ala.
594; Davis v. State, 68 Ala. 68, 63, 4 Am. Rep. 128; Wynehamer
v. People, 13 N. Y. 378; Taylor v. Porter, 4 Hill (N. Y.) 145;
Hoke v. Henderson, 4 Dev. (15 N. Car.) 15; Norman v. Heist, 5
W. & S. (Pa.) 171; Boggs v. Com., 76 Va. 989.

® Wynehamer v. People, 13 N. Y. 378, 393, per Comstock, J.

1 Davidson v. New Orleans, 96 U. S. 97, per Bradley, J., concur-
ring; Chicago, etc., R. Co. v. Chicago, 166 U. S. 226, 236. And see
wfra, p. 278.
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that it obliterates those lines of separation between
the different departments of government whose ex-
istence is firmly embedded in the substance of our
institutions,? and forms, according to publicists and
judges, so important a safeguard to the rights of
the citizen.?

The constitutions of the Federal Union and of
nearly all the separate States declare that the pow-
ers of the government shall be distributed among
three branches; the legislative, the executive, and
the judicial.t The legislative department makes,
the executive executes, and the judiciary construes
the law.® But though the idea which lies at the
basis of the division is clear, and the importance of
preserving broad lines of separation is admitted by
the courts, the application of the principle in detail
is difficult.®

The functions of government are necessarily
complex, and its activities may assume a doubtful
aspect and partake to such an extent of the duties
of more than one department as to render proper
classification, in the absence of distinct constitu-

2The American constitutions are supposed to have derived the
principle from Montesquieu. Crane v. Meginnis, 1 Gill & J. (Md.)
476, 19 Am, Dec. 237. See Montesquieu, Spirit of Laws, 1. 11, ¢. 6.

8 Some recent writers regard the theory of the separation of
powers as discredited. See Goodnow, Comparative Administrative
Law, 20. But it would not seem to affect the practical value of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>