


PR E FA CE .

TH IS book con tain s the material s on which the Tru sts
Bill , 1908, to codify the law relating to private tru sts
and tru stees

,
w as based.

Were any ev iden ce n ecessary of the importance to
the lay publ ic of this bran ch of the Engl ish law ,

it
wou ld be su fficien t to refer to the report of the Select
Comm ittee of the H ouse’

of bofiimdns appoin ted in 1895
to ascertain whether fu rther legislative en actmen t m ight
be made for secu ring the adequ ate adm in istration of

private tru sts . The comm ittee estimated that no less
than a twen tieth part of the whole cap italised valu e of
property , real and person al , comprising the weal th of

the Un ited K ingdom , was held on tru st . Taking the

capitalised valu e of that property as then estimated by
the Treasu ry to be between n ine and ten thou sand
m illion pounds— and the figu res have certainly n ot

decreased in the in terval— this gi ves a sum of n early
five hundred m illion s sterling held upon tru st . Whether
these figu res are accu rate or not

,
there is no doubt that

thou san ds of people in this coun try are at the presen t
momen t tru stees : still larger n umbers are beneficiaries ;
almost everyon e w ho has any property at all is at some

time of his or her life con cern ed , in the on e capacity or

the other
,
with this branch of the law .

The law relating to this system is now for the most
part settled, and, having regard to modern amendmen ts,

64 2
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seems in substan ce satisfactory enough , but in the form
of its expression , l ike so many other bran ches of the

English law
,
it is of the most chaotic description .

Slowly evolved gen eration by gen eration , its prin ciples
and ru les l ie embedded in cou n tless reported dec ision s
of the cou rts from the tim e of the Year Books to the
presen t , the effect of which has from time to time been

modified, amended , and ex tended by a large n umber of
acts of parliamen t passed chiefly du ring the last seven ty
years .

In su ch a state !

of the law i t is not to be wondered
at that the lay tru stee shou ld often err from ignoran ce
of his obligation s . Even the lawyer can easily go

wrong . A distingu ished member of the Chan cery Bar ,
lectu r ing on the du ties and liabilities of tru stees some

time since, gave an apt illu stration of this ' “ Towards
the end of last sittings ,” he said

,

“
and almost !

at the

close of a case relating to tru stees then b eing tried in
the Chan cery D iv ision

,
it became apparen t from an

observation made from the ben ch that al l the fou r
coun sel engaged in the case, learn ed an d experien ced
men as they were

,
had not con sidered the provision s of

the most recen t Tru stee Act, that of 1894, though su ch
prov ision s bore directly upon the subject -matter ” (a) .
It is not to be wondered at when the law

,
to u se the

lectu rer’s phrase, “ lu rks in volumes of reports to be

cou n ted by hu n dreds or l ies bu ried , but with a hideou s
power of inopportun e resu rrection ,

in some partially
repealed statu te.

”

For this state of things the on ly remedy is codifica

tion
,
and the law of tru sts seems to have arrived at a

(a) Birrell , Duties and Liabilities of Trustees , 3.
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stage at wh1ch it m ight with advan tage be stated in
the form of a code of the type of the Bills of Exchange
Act

,
1882

,
the Partn ership Act

,
1890

,
the Sale of

Goods Act
,
1882

,
and the Marine In su rance Act, 1906 .

The man n er in which these acts have codified the
law with which they deal is to reprodu ce as exactly as

possible in statu tory form the prin cipal ru les of the

ex istin g law withou t attempting any amendmen t , save
in respect of a few matters of u ncon troversial character ,
in which amen dmen t was feasible withou t raising oppo

sition
,
and the su ccess which has attended them seem s to

have disposed , by the test of practical experien ce, of the
argumen ts advan ced again st the system

,
so far as they

are appl icable to codification of this kind . A u sefu l aid
to the preparation of a code of tru sts law of this kind i s
to be found in the In dian Tru sts Act

,
1882

,
which

,

although framed with a v iew to the requ iremen ts of

India
,
and differing in some respects from Engl ish law ,

is
,
nevertheless

,
adm ittedly based on the latter

The belief that a code of trusts law wou ld be of

valu e to laymen led the writer to make the attempt to
draft a bill on sim ilar l ines to those above men tion ed .

The bill w as in trodu ced in the H ou se of Common s by
Mr . Athelstan Rendall in 1907, but no opportun ity was

obtain ed of proceeding with it . It was
,
however

,

re- in trodu ced in the following session
,
and was read a

second time on March 1 1th
,
1 908, and referred to a

Select Comm ittee , con sisting of Mr . W. Phipson Beale ,

K .C. (Chairman ) , Mr . Clan cy , Mr . Cave
,
K .C. ,

D r .

H azel
,
Mr . J . W. H ills , Mr . Micklem

,
K .C.

,
Mr . John

(b) See D r . Whiteley Stokes ’ “ Introdu ction to the Act in the Anglo

Indian Codes (Clarendon Press) , Vol . I .
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O ’Con nor
,
Mr . G. H . Radford

,
Mr . A . Rendal l , Mr .

Stewart Sm ith
,
K .C.

,
and Mr . Clavel l Salter , K .C.

The Select Comm ittee held a large n umber of

m eetings , and devoted m uch time and labou r to the

exam ination of the clau ses of the bill and the au thorities
on which they were founded

,
an d after suggesting

variou s amendmen ts
,
requ ested the Attorn ey -General to

obtain criticisms on the amended draft from legal
au thorities and experts .

Numerou s replies , some of them con tain ing criti

cisms of great in terest and value , were received from
judges of the Chan cery D ivision of the H igh Cou rt , the
Law Society , an d other au thorities . These replies dis
closed a cu riou s conflict of opin ion with respect to the

desirability of codification . Some were w holly favou r
able to the principle , but others showed that there Still
ex ists a con siderable body of opin ion adverse to it . In

con sequ en ce the majority of the comm ittee came to the

con clu sion that it w as impossible to proceed with the
bill

, bu t recommended “ that in the n ex t or a sabse
qu en t session a bill shou ld be in troduced for con

solidating an d codifying su ch parts of the law of tru sts
as are the subj ect of statute law s

,
or are as firm ly

established by j udicial decision as the proposition s and
ru les of trust law and adm in istration , which have already
been embodied in statu te law .

”

In the mean tim e
,
it has been suggested that it m ight

be u sefu l to publish the n otes on which the clau ses of
the bill were based in the form of a text -book .
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Part l .— TRUSTS IN GENERAL.

SECTION I .
— DEFINITION or A TRUST .

( 1 ) A TRUST is an obligation imposed either expressly or

by impl ication of law whereby the obl igor is bound to
deal with property over which he has con trol for the
ben efit of a certain person or person s of whom he may

himself be on e
,
and w ho, or any on e of whom ,

may

en force the obligation .

Where the obligation is expressly imposed the person
w ho imposes it is called the settlor
the person on whom the obl igation is imposed i s called
the tru stee
the person for whose ben efit it is imposed is cal led the

ben eficiary or cestuz
'

que trust

the subj ect -matter of the tru st is called the tru st
property .

(2) When the on ly obl igation upon the tru stee i s to
con vey or tran sfer the tru st property to or at the di rection
of the beneficiary , the tru st is cal led a bare tru st

,

”
and

the tru stee a bare tru stee ” every other tru st is called
an active tru st ,” and the tru stee an active tru stee.

”

In law as in al l other human scien ces, it has been said, those
ideas which seem to be the most simple are really the mostdifficu lt
to grasp w ith certain ty and express w ith accuracy (a) . It is per

haps not su rprising, therefore, that the defin ition of fundamen tal

(a) Pollock , FirstBook of Jurispru dence , 1 .



2 TRUSTS IN GENERAL .

terms has always proved a matter of difficulty to lawyers so

mu ch so that they have come to look askance at al l efiorts in this
direction—a frame of mind that has found expression in the

maxim , omn is defin itio in ju re pericu losa est.

”
Nevertheless,

in order to attain clear ideas defin ition s are essen tial, and this is no
less so in the law of tru sts than in any other branch of our law ;

before the scope and detail of the subject can be known it must be
determined what the nature and defin ition of a trust is .

Many attempts to define a tru st have been made, but it cannot
be said that any of them is en tirely satisfactory . The follow ing
are themost importan t , placed in their chronological order :

Lord H ardwicke (1734) (b) . A tru st is where there is su ch

a confidence between parties that no action at laww ill l ie, but is
merely a case for the con sideration of this cou rt ” of cou rse,
the H igh Cou rt of Chan cery) .

This defin ition accen tuates one of the most striking character
istics of a tru st at the time at which itwas enun ciated , bu t, thou gh
frequ en tly cited by later wr iters (c) , is obviou sly in sufficien t at a
time w hen the distin ction betw een courts of equ ity and courts of

law has ceased to ex ist in England. It on ly regards two of the

pecu liar featur es of a tru st, n either of which is now essen tial . It

makes no allu sion to the fact that a tru st is con cerned on ly w ith
property nor to the separation between the ben eficial and legal
ow nership of that property , nor to the obligation to which it gives
rise . Itwas

,
in fact

,
framed merely to emphasize a poin t in the

case then under discu ssion .

M r . Justice Story (1835) (e) . A tru st
,
in the most enl arged

sen se in which the term is u sed in English jur ispr uden ce, may be
defin ed to be an equ itable right, title, or in terest in property real
or personal, distin ct from the legal ownership thereof .

This defin ition was adopted by Lord Ju stice Brett
, in the

case of Wi lson v. Lord Bury (f ) ; but, as poin ted out by Mr .

(5) Sturt v . Mel lish 2Atk . 21 1 ; (c) E .g . , H ol land , Ju rispruden ce,
Lord K eeper H enl ey gave a definition 6th ed . 218.

in substantial ly the same terms in B ur (d ) In re Barney, ( 1892) 2 Ch . 26 5 .

gess v . Wheate l . Blackstone
, (e) Story, Equ ity Ju rispruden ce , 2md

123. Eng . ed. 964
.

(f ) 5 Q. B . D . 530 .

I
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there be one) of the words not
,
how ever, issu ing out of real or

personal property, but as a collateral inciden t accompanying it,
annexed in privity to commen su rate w ith) the in terest in
su ch property and also to the person tou ching su ch interes

is by nomeans clear.

Judge J . W. Smith (1849 ) (l ) and Mr . Snel l (1868) (m) .
A tru st is a beneficial interest in ,

or a beneficial ow ner
ship of , real or personal property, u nattended w ith the [possessory
and] (n) legal ownership thereof.”

This defin ition is attributed by Sn ell , H . A . Smith, and

Underhill
, erron eou sly , it wou ld seem , to Mr . Spen ce (at any

rate, it is not to be found at 2 Sp. 875 , cited by them) . It

appears to have been either devised by Judge Smith , or to have
been adapted by him from Mr . Justice Story , and is subject to
the same criticism as the defin ition of the latter.

The D raft Civil Code of the State of New Yorh (186 5) defin es a
tru st as follow s 1 1 67,

“ A tru st is either ( 1 ) volun tary , or

(2) involu n tary. 1 168
,

“ A volu ntary tru st is an obligation
arising out of a personal confiden ce reposed in and voluntarily
accepted by one for the ben efit of another.” 1 169

,

“ An in

voluntary tru st is on e w hich is created by operation of law .

This short defin ition fails to mark the fact that a tru st is con

cerned w ith property merely
,
and it seems to imply that the tru stee

mu st be somebody other than the creator of the tru st, and that the
trustee cannot himself be abeneficiary .

M r . Watson (1873) (o) . A tru st may be described gen erally
as an obligation affecting property legally vested in one or more
(the trustee or trustees) , which obligation he is or they are bound
to perform,

Wholly or partially for the ben efit of another or others
(the eestu i que tru stor cestuis que trust) in whom the equ itable estate
is vested .

”

( l) Man ual of Equ ity, 13th ed . 224. (o) Compendium of Equity, 2nd ed .

(772) Equity, 12th ed . 53. 959 .

(n) Snel l omits the words in brackets ,
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Mr . Watson ’
s defin ition is a distin ct advan ce on the efforts of

earlier tex t- book w riters
, but is subject to the objection that the

tru stee is not n ecessarily the legal ow n er of the tru st property ; he
may, for example, be trustee of a mere equ ity , like an equ ity of
redemption or an equ itable in terest arising under another trust
It is also silen t as to the difference betw een express and implied or
constructive trusts .

M r . II . A . Smith (1882) (q) . A tru st is rather a duty
deemed in equ ity to reston the con scien ce of a legal own er. This
du ty may be either passive, su ch as to allow the ben eficial ow n er
ship to be en joyed by some other person named the cestu i que trust,

in which case the legal ow ner is styled a bare tru stee ; or it may
be some active du ty , su ch as to sell or to admin ister for the benefit
of some other person or person s su ch as the du ties of a tru stee in
bankruptcy .

”

The objection to this is that it is aton ce toow ide and too narrow .

Too w ide becau se it w ou ld be almost if not qu ite as good a defi

n ition of any other equ itable obligation ; and too narrow becau se,
as shown above, aperson may be a tru stee w ithou t being the legal
own er of property . The in troduction of the word duty is also
open to objection (r ) .

The Indian Trusts A ct
,
1882 , 3. A trust is an obliga

tion annexed to the ow nership of property and arising out of a

confiden ce reposed in and accepted by the ow n er, or declared and
accepted by him,

for the benefit of another, or of another and the
owner.”

This statu tory defin ition w as framed, of course
,
w ith special

referen ce to the law of India, and is notentirely su itable to English
law . It scarcely seems, for instance, to recogn ize the fact that the
au thor of the tru st may he himself the tru stee, and does not

pretend to cover implied or con stru ctive trusts , which indeed are

separately dealt w ith in later sections of the act.

(p ) See Underhil l , Trusts and Tru s (q) Equ ity, 2nd ed . 23.

tees, 6th ed. 3. (1 ) See An son , Contracts , 10th ed. 6 .
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Jll r . Underhil l ( 1888) (s) . A trust is an equ itable obligation ,

either expressly undertaken or con stru ctively imposed by the cour t ,
under which the obligor (w ho is called a tru stee) is bou nd to deal
w ith certain property over which he has con trol (and w hich is
called the trust property ) for the ben efit of certain persons (who
are called the beneficiaries or cestuis que tr ust) , of whom he may or

may not himself be one.

”

Mr . Underhil l
’
s is u ndoubtedly the best defin ition yet l given ,

but even his is not beyond criticism . It is not satisfactory, for
example, in an analytical defin ition to insist on the fact that the
obligation is equ itable. The fact that tru sts w ere enforceable
on ly in cou rts of equ ity and not in courts of law is in this
country a matter of history merely, and cannot at the presen t
time be said to be one of their distingu ishing marks . Fu rther, it
is scarcely accurate to distribu te al l tru sts in to the classes of those
expressly undertaken and con structive tru sts . The tru stee
(save when the au thor of the tru st con stitutes him self a tru stee) ,
even in the

.

case of express tru sts , generally does not exp ress hi s

assen t to u ndertake it . It wou ld be more correct to distingu ish
betw een tru sts which are imposed expressly and con stru ctive tru sts.

It shou ld be added that in the 5th and 6 th edition s of his book,
Mr . Underhill has modified his defin ition so as in part to meet
the criticisms here advan ced .

Lord Ju stice Lindley (1897) (t) . A tru st is really nothing
ex cept a confidence reposed by one person in another and en force
able in a cour t of equ ity

This is substan tially the same as Lord H ardw icke’ s, given
above, and is subject to the same objection s as his .

Now , in order to construct a defin ition which shall not be open
to the criticisms u rged again st those set ou t above

,
it is n ecessary

to inqu ire what are the distinguishing marks of a tru st , for the
defin ition shou ld include al l those and n one others .

“ A defin ition ,
in order to be satisfactory , ought to give w ith

precision the marks whereby the thing tobe defined is distingu ished
from al l other things (u ) .

(s) Tru sts and Trustees, 4th ed . 1 . (t) In re Wi l liams, (1897) 2 Ch . 1 9 .

(u) Lawrence, International Law ,
1 .
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For this purpose it is advisable to see, in the first place, what
relation the law of tru sts bears to other bran ches of our law .

There can be no doubt that a tru st possesses some characteristics
which are closely analogou s to those of a con tract
This analogy is specially marked in the case of that class of

con tracts known as bailments . These, indeed , are not in frequ ently
spoken of as tru sts (w ) , and it seems impossible to distingu ish a

depositum bailmen t from what is sometimes called a
‘

simple or

bare tru st . It is common u sage to speak of a depositee as a

tru stee (a) , and authority may even be found for extending this
to al l bailments . Thu s it is stated by Mr . Ju stice Story in hi s
work on Bailmen ts (y) that a bailmen t is strictly a trust in the

common judicial sen se of the word and he quotes a passage

from Comyn s’ D igest in which it is even said that if a man

give goods upon tru st to deliver them to a stranger, Chan cery w ill
oblige him to do it,” which apparen tly amounts to saying that
equ ity wou ld en force the du ties of a bailee as though he w ere a
tru stee of the goods carried by him . Con versely w e find another
emin en t w riter

,
Sir William Markby (a) , admitting the qu estion

w hythe liability of a tru stee Shou ld not be con sidered a con tractual
liability , to be on e to which he does not find any clear an swer .

On the other hand
,
historically speakin g , there is , of course, an

immen se distin ction betw een contract and tru st. The one is the

creation of common law ,
the other Of equity and in the old days,

when cou rts of law and equ ity w ere distinct tribu nals , probably no

on e w ou ld ever have !

felt any doubt (in spite of the dictaof Story
and Comyn s cited above) but that ex cept perhaps in the case of a

depositum bailmen t a bill in equ ity again st abailee wou ld be bad
for wan t of equ ity . Even at the presen t time, w hen the differences
betw een the Old jurisdiction s have become obscured , one cannot
but feel that it is going to an extreme to speak of some kin ds of

See Pol lock , Contracts , 6 th ed .

1 95 ; Anson , Contracts , l oth ed . 9 ;

En cyc. Brit. A rt. “ Tru st ” ; En cyc .

En g . Law ,
Intro. vol . i . 1 1 ; Under

hil l , Tru sts and Tru stees , 6th ed . 3.

(w) See, e.g . , Blackston e, Comm . iii .

432.

(a) See, e.y.
,
Lord H ol lis

’
s Case

2 Vent. 345 ; the j udgment of H olt
,

C . J .
,
in Coggs v . Bernard

Sm . L . C. l 0th ed . vol . i . 16 7 ; and

both argumen t and ju dgment in I n re

Tidd , (1893) 3 Ch . 154.

(y) 8th cd . ,
note at the foot of p . 8.

(z) Chan cery, 4 W. 5 .

(a) Elements of Law , 6 17.



8 TRUSTS IN GENERAL.

bailees— say, e g. common carriers— as tru stees of the goods bailed
to them
It seems desirable

,
therefore, that the defin ition of a tru st

shou ld
,
if possible, be so narrow ed as to prevent its con fu sion w ith

abailmen t in particu lar and al l other classes of con tract in general .
But it is not satisfactory tomake what is purely amatter of history
abasis of the distin ction . An endeavour shou ld be made to find a
logical rather than ahistorical difference, if possible.

D r . Whitely Stokes (c) purports to have effected this in the

Indian Trusts Act by making his defin ition emphasize the fact
that the Obligation of the tru st is an nexed to the ownership of the

property , and arises out of a confidence reposed in and accepted by
the owner, or declared and accepted by him . But this is not

satisfactory , for the double reason that the tru stee is not necessarily
the legal own er of the tru st property , and , secondly , that the
reposal of a confidence, although a characteristic which many ,
perhaps most, tru sts possess , is notan invariable characteristic for

it is qu ite clear that the author of the trust may himself be, and
often is

,
the tru stee (d) , and it is mean ingless to speak of aperson

reposing a confiden ce in himself.
Mr . Underhill (e) however , notes two distin ctions of the kind

sought . These are

(1 ) That atrust, nomatter how created, can be en forced again st
the trustee apart altogether from any consideration being given
him , while a con tract, except w hen u nder seal

,
cannot, as a ru le,

be en forced again st the promisor un less such con sideration be
show n .

(2) That a con tract can not be en forced by anyon e w ho is not a
party to it (f while it is one of themostcon spicuou s characteristics
of a tru st that it can always be en forced by the person for whose

ben efit it was declared or created , although he is gen erally no party
to its creation .

The first, however, is not in itself su fficient for the pu rpose, for
it is ju st that group of con tracts which most resemble trusts

, viz .
,

bailments
,
which forms the ex ceptional class of simple con tracts

that can be en forced w ithou t proof of con sideration . But in (2)

(b) See, fu rther , Pol lock, Contracts , (e) Tru sts and Trustees, 4th ed . 5 .

6th ed . 196 An son , Contracts , l oth ed . (f ) Pr ice v. Easton 4 B . Ad ,

240. 433 ; Tweddle v . A tkinson 1 B .

(c) Anglo- Indian Codes, vol . 1. 823. S . 393.

(at) See Lew in , Tru sts, 1 1th ed. 12.
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bailmen ts fall in to line w ith al l other con tracts and differ from
tru sts, so that this seems to be a true poin t of distin ction betw een
every tru st and every con tract . If

,
then ,

the defin ition is so

framed as to cover it
,
it wou ld seem to su fficien tly differentiate

tru st from con tract.
H aving settled the dividing lin e betw een tru sts and con tracts ,

the other characteristics exhibited by the former maybe summarized
thu s

First
,
the w ord tru st in common speech no doubt imports con

fiden ce
, and at first Sight it might be thought that the legal

description of a tru st shou ld n ecessarily have referen ce to this
fact ; but it has already been Show n that , however it may have
been formerly

,
the notion of confidence is not n ow essen tial to

what lawyers mean by a tru st For trust also connotes
obligation ,

and an Obligation which
,
though at on e time merely

moral, has long sin ce become legal . When the obligation was

merely moral
,
it was natural that the n otion of confiden ce in volved

in a tru st shoul d be uppermost in . men
’

s minds , and it is not

su rprising to find that the old w riters gen erally made it the pivot
of their ideas (h) , but now that al l trusts have for so long been
en forced by the courts the notion of confiden ce has fallen in to the
backgroun d, and that of obligation has come in to prominence in
its stead (i) .

Secondly, the obligation is one which may be expressly imposed
by act of the party , as in the case of express or declared tru sts, or
which may be imposed by operation of law as in implied or con

stru ctive tru sts.

Thirdly, the obligation s to which tru sts give rise can on ly ex ist
in connection w ith property j ) . An obligation to do or forbear
some act not relating to property is not a tru st, whatever else it
may be. Property is here u sed as mean ing the subject of a right
of ownership, for , as has already been said

,
it is not essential that

the tru stee shou ld have the legal estate or ownership so long as he
has the con trol of the trust property.

(9 ) Lew in ,
Tru sts , 1 1th ed . 7, 1 2. (j ) Underhil l , Tru sts and Tru stees ,

(h) Compare the older definition s set 6 th ed . 4 ; Godefroi , Tru sts and Tru s
outabove. tees , 2nd ed . 7 ; I n re Barney, (1892) 2

(i ) . Compare the later definition s set Ch . 265 ; and see The Buckhurst Peerage

outabove. See al so per Lindley, L . J 2 App . Gas . 1 and I n re Brooke

in In re Wi l liams , (1897) 2 Ch . 12. and Fremlin
’
s Contract, ( 1898) 1 Ch . at

p . 651 .
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Fourthly, the obligation involves a separation betw een the
complete con trol of the property to which it is annexed and the
complete beneficial in terest therein ,

although the obligor may him
self be the party imposing the obligation and is not n ecessarily
excluded from being beneficially in terested u nder it .

Lastly, the obligation is of equ itable origin ,
i .e.

,
in former times

was not un iversally en forceable in cou rts of ju stice
,
but. on ly in

those know n as courts of equ ity . This featu re, however, has
become merely historical in England sin ce the fu sion of courts of

law and equ ity effected by the Judicatu re Acts.

Sin ce
,
then ,

the first an d last of these cannot at the presen t time

be said to be distingu ishing marks of a tru st, they shou ld be dis
regarded . We thus redu ce the fun damen tal facts which the

defin ition ought to express to the follow ing
(1 ) An Obligation which may be imposed expressly or by

implication of law

(2) The restriction of the obligation to the dealing w ith pro
perty over which the obligor has con trol ;
(3) The separation between the con trol of the property and the

en tirety of the ben eficial interest in it, subject to the possibility of
the obligor being one of the person s en titled
(4) The capacity of any on e of the person s ben eficial ly in terested

to en force the obligation .

These may be combin ed to form a defin ition
,
as follow s

A tru st is an obligation imposed either expressly or by im
plication of law whereby the obligor is bou nd to deal w ith
property over which he has con trol for the ben efitof certain person s
of whom he may himself be on e, and any on e of whom may en force
the Obligation .

”

It is not strain ing language to speak of a person imposing an
obligation on himself, while it is submitted that the u se of the

w ords any on e of whom may en force the obligation su fficiently
marks the distin ction between tru st and contract ; even if the

defin ition is Still w ide enough to in clude a depositum bailmen t
,

su ch as that in In re Tidd (k) , it is submitted that that particu lar
kind of bailment is really a tru st and that it is therefore u nobjec

(lc)
'

(1893) 3 Ch . 154.
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trustee, ’ mean t a trustee w ithou t any beneficial interest.” In In

re Cunn ingham and Frag/ Zing (r ) , M r . Ju stice Stirling preferred the
opin ion of Vice-Chancellor H all, as being more in accordance w ith
the general view of the profession .

The decision of Vice Chancellor Bacon , in In re Doewra

supports the view of Vice- Chan cellor H all and Mr . Justice Stir ling,
but the remarks of Mr . Ju stice K ekew ich, in In re B rooke and

Fremhn
’
s Contract (t) , seem to accord rather w ith the view of Sir

George Jessel.
The text book writers appear to be on the side of Vice

Chan cellor H all, and it seems
,
therefore, that in the opin ion of the

majority of lawyers abare tru stee is one the on ly obligation upon

whom is to convey the trust property to or at the direction of the

ben eficiary .

(r) ( 1891 ) 2 Ch. 567. (s) 29 Ch . D . 6 93.

(t) ( 1898) 1 Ch . at p . 651 .
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SECTION II .
— CLASSIFICATION OF TRUSTS .

EVERY tru st i s either
( 1 ) Express , or
( 2) Impl ied .

An express tru st is one which is created by words
in dicating an in ten tion to create a tru st .

An impl ied tru st is on e which is n ot created by words
indicating an in ten tion to create a tru st but by implica
tion of law .

A l l tru sts said Lord Nottingham in the case of Cook v .

Fountain (a) , are either first express tru sts which are raised and
created by actof the parties , or implied tru sts which are raised or

created by act or con stru ction of law .

”

This classification certain ly marks a fundamental distinction
betw een the kinds of trusts . It corresponds w ith the distinction
draw n by the Statu te of Frauds , enacted on ly a few years later

,

betw een declaration s Of tru sts Of land and conveyan ces of land
by which a tru st or confiden ce shall or may arise or resul t by

the implication or constru ction of law ,

”
and it has been sub

stantial ly adopted by most w riters on the subject since
,
though

there is a good deal of variation in the language u sed to denote the
distin ction .

Mr . Ju stice Story , for example, classifies tru sts as express tru sts
and implied tru sts, the latter comprehending al l those tru sts which
are called con structive and resu lting tru sts And the same

classification is given in the notes to the case of K PC’C/t v . Sandford

in White Tudor ’ s Leading Cases in Equ ity
'

Mr . Lew in (of) , it is tru e, begin s by dividing them in to simple
and special— the former being those in which property is vested in

(a) 3 Swan st. at p . 59 1 . (a) 7th ed . vol . ii . 6 94.

(b) Equ ity Ju ris . 2nd En g . (d ) Tru sts , 1 1th ed . 1 6 .

980.
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one person in tru st for another , but the nature of the tr ust not
being prescribed by the settlor is left to the construction of law ;

the latter those in which the machin ery of a tru stee is in trodu ced
for the execu tion of some pu rpose particu larly poin ted out, and the
tru stee is not

,
as before, a mere passive depositary of the estate,

but is called upon to exert himself actively in the execu tion of the

settlor ’s in ten tion . Bu t this distin ction he treats as of no import
an ce for the purpose Of the exposition Of his subject, and later on
he divides them in to (1 ) those created by act of the party , and
(2) those created by Operation Of law ,

sub- di viding the latter in to
resu lting and con stru ctive, w hich classification is adopted by

Mr . H . A . Smith in his treatise on Equ ity (e) .
In substan ce Mr . Underhil l

’
s treatmen t of the subject (f ) is

the same, though the terms he u ses are differen t. H e says , In

relation to their in ception , tru sts are divisible into two classes :
(1 ) an express tru st mean s a tru st created by words importing an

in ten tion to create a tru st (2) a con stru ctive tru st mean s a

tru st which is n ot created by any w ords importing an in ten tion to

create a tru st
, but is implied by cou rts Of equ ity in order to

preven t the inequ itable acqu isition of another’s property .

”
And

Mr . Watson ’
s language in his Compendium of Equ ity (g) is some

what Similar . Lastly
,
the Trustee A ct

,
1888, s. 1 (3) distingu ishes

betw een express tru sts and tru sts arising by con struction or impl i

cation of law .

On the other hand , tru sts are sometimes divided in to three
kinds : express , implied resu lting) , and constructive

,
a classi

fication adopted by Judge Josiah W . Smith, in his Manual of
Equ ity (Ii ) , and by Mr . Snell (i) . The former wr iter admits ,
how ever , that the tw o last are frequen tly con fou nded , or at least
classed together, and they are obviou sly both species Of tru sts
arising by operation or implication of law .

Mr . A shburner (j ) distingu ishes between cases in which there
is an in ten tion to create a trust and a tru st is created in fulfilmen t
of that in tention ,

and cases in which , thou gh there is no inten tion
to create atru st, a cou rt of equ ity holds that a tru st has arisen .

Buthe, follow ing Lord Nottingham apparen tly, w ould put some

(e) 2nd ed . 33. (h) 14th ed . 147, 148.

(f ) Tru sts an d Tru stees , 6th ed . 8. (i) Equ ity,
12th ed . 53.

(9) 2nd ed. 9 62. (j ) Equ ity, 124.



CLASS IFICATION OF TRUSTS. 1 5

kinds of resulting tru sts, like those illustrated by the case of

Dyer v . Dyer (is) , under the first head.

On the whole, the w eight of opin ion and reason seem s to be in

favou r of distinguishing tru sts created by act of the party from
those arising by operation of law ,

and it seems best to mark the
distin ction as Mr . Ju stice . Storydoes, by the accustomed an tithesis
express and implied,

” treating resu lting and con stru ctive
trusts as sub- divisions of the latter.
Itmaybe added that the term implied tru sts is sometimes u sed

todesignate what are more common ly called “

precatory tru sts .

Mr . Lew in u ses the term in this sen se (I) , and he treats su ch tru sts
as aspecies of those created byactof the party . Mr .W . W .Watson
also regards precatory tru sts as implied, and treats them as a sub

class of trusts which, though n ot express, are su ch as equ ity w ill
en force. Butas Mr . Underhill (m) poin ts out, tru sts arising from
precatory words are essen tially express trusts— that is to say, they
are exp ressed, al though in ambigu ou s and uncertain language.

Moreover, the whole of the law as to express trusts is applicable to
tru sts created by precatory expression s ; and there is, therefore, no
ju stification for treating them as a separate and distinct class .

(79) 2 Cox , 92. (7) See loth ed. 1 17 ; 1 1th ed . 120.

(177) 6th ed . 9 .
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SECTION III.
— CAPACITY OF PARTIES .

1 ) CAPACITY to create a tru st is regu lated by the

gen eral law con cern ing capacity to dispose of property .

(2) Capacity to be a tru stee or ben eficiary is regu
lated by the gen eral law con cern ing capacity to acqu ire
and hold property .

(3) A married woman is able, withou t her hu sband ,
to dispose of

,
or to join in disposin g Of

,
real or personal

property held by her solely or join t ly with any other
person as tru stee or personal represen tative in l ike
man n er as if she were a feme sole (a) .
(4) This section Operates to render val id and confirm

all su ch disposition s made after the 31st day Of Decem

ber
,
1882

,
whether before or after the commen cemen t Of

this act but where any title or right has been acqu ired
through or with the con cu rren ce Of the hu sban d before
the l st day of Jan uary

,
1908

,
that title or right Shall

prevail over any title or right which wou ld otherwise be
ren dered val id by this section (a).
(5 ) Property vested in any person on any tru st

or by way Of mortgage shal l n ot, in case of that person
becom in g a con vict within the mean ing of the Forfeitu re
Act, 1870, vest in any su ch adm in istrator as may be
appoin ted un der that act

,
but shall remain in the tru stee

or mortgagee , or su rv ive to his co- tru stee or descend to

his represen tative as if he had n ot become a conv ict '

provided that this en actmen t shal l n ot affect the title to

(a) Married Women
’
s Property Act, 1907, s . 1 .
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the property SO far as relates to any beneficial in terest
therein of any such trustee or mortgagee

Gen erally Speaking , a person who can legally dispose of pro

perty can create a tru st of it. A person w ho cannot legally dispose
of property can make no tru st of it. Similarly a person who can

legally acqu ire and hold property can be a tru stee or beneficiary
an d r ice rersa

‘

(e) . The person s subject to in capacity w ith regard
to the acqu isition or disposition of property are

1 . Infan ts .

2 . Lunatics.

3. Married w omen .

4 . Convicts.

5 . Corporation s.

Sin ce the Natu ralization A ct, 1 870, alien s have been as capable
of taking , acqu iring , holding ,

and disposing Of al l property real
and personal of every description as British subjects (d ) , w ith the
ex ception that no alien can be the ow n er of aBritish ship (e) .

Bu t in the
‘

law of tru sts some of these possess Special capacities,
or are subj ect to special in capacities , which requ ire con sideration .

I .

— CAPACITY To CREATE A TRUST .

D ealing w ith the variou s classes of person s subject to incapacity
in the order above men tion ed , the law may be shortly stated as

follow s

Inf ants .
-An infan t is in capable, subject to exception s stated

below , of making an irrevocable disposition of his property , and
therefore cannot create an irrevocable tru st Of it . A disposition
inter oiros

,
how ever, w hether by way of tru st or otherw ise, made

by an in fant is not void , but voidable ; t.e.
, it can be repudiated ,

but u n til repudiated is binding . Moreover , if the infan t elects to
repudiate it he mu st do so w ithin a reasonable time after he comes

Of age ; otherw ise he w ill be bou nd (f ) .

(b) Tru stee A ct, 1893, s . 48. (e) s . 13.

(c) Lew in ,
Tru sts , 1 1th ed . 1 9 et seq. (f ) Edwards v . Carter , ( 1893) A . C

(d) s . 2. 36 0.

H .
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There are two ex ceptions
1 . By the cu stom of K ent an infan t, whether male or female,

n ot being below the age of fifteen years , seised in fee Simple in
possession of land subject to the cu stom of gavelkind , may inde
feasibly alienate it by feoffmen t made for valuable con sideration (a) .
It is said that the cu stom extends on ly to sales (la) , and if this is
correct it does not enable an in fan t to create a trust .

2 . Un der the In fan t Settlemen ts Act, 1855 , an in fan t can ,

w ith the san ction of the Chan cery D ivision Of the H igh Court ,
make a settlemen t

,
subj ect to certain qualification s , which w ill be

as binding as if the settlor w ere of fu ll age (i) .
The san ction of the court is (notw ithstanding s . 3 of the act,

which requ ired it to be by petition ) Obtain ed by summon s in

chambers under R . S . C. Ord . 55 , r . 2 The in fant if a
male mu st be of the age of tw enty , and if a female of the age of

seven teen
In the case of agirl in fan t whomarried , avery curiou s situation

was sometimes developed , the practical effect of which was that
,

although she had theoretically the right Of repudiating her settle
ment, the right cou ld not be efiectively exercised . The resu lt was
reached in thisway. Atcommon law al l

'

personal property of aw oman
(ex cept her paraphernalia) in her possession in her own right atthe
date of her marriage, or vesting in her in possession in her ow n right
du ring it , became by the fact of themarriage the absolute property
of her hu sband . This ru le was abrogated by ss . 2 an d 5 of the

Marr ied Women
’

s Property Act, 1882 but s . 19 of that A ct

provides that nothin g in the A ct con tain ed Shall in terfere w ith
or affect any settlement or agreemen t for a settlement

, made or to

be made, whether before or after marriage, respecting the property
of any married woman .

”
It was accordin gly decided that if aman

of fu ll age w ere abou t to marry a girl under age and a settlemen t
of her property w ere made w ithou t the leave of the court being
obtained under the actOf 1855 , although when sheattain ed twenty
One she cou ld repudiate the settlemen t , her personal property still
remain ed bound by it. For nothing in the Married Women

’

s

Property Act was to “ in terfere w ith the settlement ; sin ce there
fore she cou ld on ly claim the property— un less it w ere settled for

(g) Chal li s , Real Property, 3rd ed .

368.

(h) Davidson , Prec. vol . 11 . pt. 1 , 245
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en titled on “

her death
,
and which he cou ld have bound or disposed

of if this acthad not been passed .

(3) Nothing in this section shall render invalid any settle
men t or agreemen t for asettlemen t made or to be made under the
provision s of the Infan t Settlemen ts A ct 1855 .

By s . 7 Of the Wills A ct
,
1837

,
no w ill made by any person

under the age of tw en ty - one years is valid ,
so that an in fan t is

absolutely incapable of creating a trust by w ill .

Lunatics — A disposition of property ,
whether by in strument

inter r ieos or by w ill
, by a person u sually Of u n sou nd mind is

valid if made during a lu cid in terval (n ) . A disposition for valu
able con sideration madeby aperson while of u n sou nd mind is valid ,
u n less it can be shown that the person in w hose favour it w as made
was aware of the in san ity , in which case it is voidable. This
applies to sales tomortgages p ) , to con tracts (q) , and presum
ably also to disposition s by way of tru st.

But if a disposition Of property by a person of u n sou n d mind
is gratu itous , it is not merely voidable but void (r ) . It w ou ld
follow from this thata voluntary trust, whether created by deed or

w ill, by a person Of u nsound mind at the time
,
is wholly void

whether the ben eficiaries or tru stees w ere cogn izan t of the in san ity
or not.

What amoun t of in san ity is sufficien t an d requ ired to invalidate
the disposition is a difficu lt question . It was discussed in the case

of Ban/us v . Goodf el low (s) w ith referen ce to a w ill, and it w as held
that the mere existence of delu sion s in the testator ’s min d is n ot

su fficien t if they have not affected the disposition s made by the
w ill. There seems to be n o reason why there shou ld be any
differen t ru le for an in strumen t inter oioos .

Where such adisposition is impeached on the ground Of in san ity ,
if the lunatic has sin cebeen found by inqu isition to have been in san e
at the date when the disposition was made, the burden of proof that
it was made during alu cid interval is throw n on the party claiming
under it . If he is not boun d by the inqu isition becau se not a

(n) H al l v . Warren 9 Ves . 6 05 . (9 ) Imp er ial Loan 00 . v . Stone
, ( 1892)

(o) Molten v . Camronx 2 Exch . 1 Q. B . 599 .

487 ; 4 E xch . 17 ; Ell iot v . Ince (r ) E l l iot v . Ince
,
sup ra; Mann ing v .

7 D e G. M . G. 475 . Gi l l L . R . 13 Eq. 485 .

(p) Camp bel l v . H ooper 3 Sm . (s) L . R . 5 Q. B . 549 .

(9 G. 158,
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party to it , and can satisfy another ju ry that the disposition he is
supporting was made during a lu cid in terval , he w ill be en titled
otherw ise he w ill not (t) . It has recently been decided , however,
that if a lunatic has been so fou nd any disposition Of property by
deed made after the inqu isition is absolutely void , even though
made du ring a lu cid in terval , since it con flicts w ith the rights of
the crow n (a) .

M ar ried Women — By the Married Women
’

s Property Act,
1882

, s . l ( l ) , “ A married woman shall , in accordance w ith the

provision s of this act
, be capable of acqu iring , holding , and

disposing , by w ill or otherw ise, of any real or personal property as
her separate property, in the same man n er as if she w ere a feme
sole, w ithou t the in terven tion of any tru stee.

s . 2 .

“ Every w oman w ho marries after the commen cemen t of
this act shall be en titled to have an d to hold as her separate
property , and to dispose of in mann er aforesaid , al l real and personal
property which shall belong to her at the time of marriage, or shal l
be acqu ired by or devolve u pon her after marriage.

”

s . 5 .

“ Every married woman married before the commen ce

men t of this act shall be entitled to have an d to hold and to

dispose of in mann er aforesaid as her separate property al l real and
personal property her title to w hich , w hether vested or con tingen t ,
and whether in possession ,

reversion
,
or remainder

, shall accrue
after the commen cemen t Of this act.

”

The enactmen t Of s . l appeared to give a married woman as
fu ll capacity to dispose of property either inter riros or by w ill as
a feme sole, but it was con stru ed by the cou rts to give her power
to dispose by w ill on ly of property of w hich She was possessed

w hile u n der coverture, and u n less she re- executed her w ill after
she had become discovert, it w ou ld n ot be effectual to di spose Of

property acqu ired by her after the covertu re had come to an

end (o) . It was accordingly provided by s. 3 of the Married
Women

’
s Property A ct, 1893, that s . 24 of the Wills Act, 1837,

shall apply to the w ill Of a married w oman made during coverture
whether She is or is n ot possessed of or en titled to any separate
property at the time of making it, and su ch w ill Shall not requ ire

(t) H al l v . lVarren ,
supra ; Snack v . (a) In re Price

,
Staf ord v . Staflord

Watts 1 1 Beav . 105 . 28 Ch . D . 709 .

(a) In re Walker , (1905) 1 Ch . 1 60 .
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to be re- ex ecu ted or re-

published after the death of her hu sband.

S . 24 of the Wills Actprovides that every w ill shall be con stru ed
w ith referen ce to the real and personal estate compri sed in it to
speak and take effect as if it had been execu ted immediately before
the death of the testator, unl ess a con trary inten tion appears by
the w ill .

These provisions place amarried woman in the same position
w ith referen ce to the creation of a tru st of property as aman or an

unmarried woman
,
subject to the provision of s . 19 that nothing in

the act con tained shall in terfere w ith or affect arsettlement and the

con struction which the courts have put upon it above referred to.

Conr icta— By the Forfeiture A ct
,
1870, s. 8, every convict ,

dur ing the time while he is subj ect to the operation Of the act (as

to whi ch see s . is incapable of alienating or charging any

property , or of making any con tract save as therein provided .

This wou ld preven t the creation Of a trust by an in strumen t
Operating inter r ises . But the in capacity imposed by the act

ceases at death, and there appears to be nothing to prevent a
convict disposing of his property by w ill.

Corp orations
—A common law corporation has generally the same

capacity of al ienation as an in dividual. By the Mun icipal Corpora
tion s A ct, 1882, s. 1 08

,
however

, the coun cil of a mun icipal
corporation may not, un less au thorized by act of parliamen t

,
sell ,

mortgage, or alienate any corporate land withou t the approval of
the Local Governmen t Board or in the case of a site for a

place of w orship , under the Places of Worship Sites Acts, 1873
and 1882, of the Treasury . Restriction s have also been imposed
on ecclesiastical corporation s by a great n umber of statutes ; and
also on the principal u niversities , and some col leges and other
in stitu tion s, and on the alienation of crown land (a) .
A statutory corporation is restricted as regards the alienation of

its property by the pu rposes of its incorporation as defin ed by its
memorandum of association or special act (y) .

(w ) See Local Government Act, 1888, 6th ed. vol . i . 20.

s . 72. (y) See Wil liams, Vendor and Pu r

(x) SeeDart, Vendors andPurchasers , chaser
, vol . ii. 856 .



CAPACITY OF PARTIES . 23

II.
— CAPACITY TO BE A TRUSTEE .

I nfanta— An in fan t is not incapable of being a tru stee (a) , but
since he cannot make abinding disposition Of property (ex ception s
ex cepted) , he cannot effectively act as such . In K ing v . Bel

lord (a) , for example, a testator devised land to A . ,
B .

,
and C.

,
in

tru st, at their discretion to sell it . C. was an in fan t an d it was
held that, as a con sequ en ce, the tru stees cou ld not sell . Moreover ,
apparen tly , he can not be made liable for a breach of trust
though Lord Ju stice Fry said , in the case of I n re Garnes (c) , that
he cou ld con ceive circum stan ces u nder w hich an in fan t tru stee
might be made liable for moneys received by him . When this
was said

, the tru stee before the cour t had attained fu ll age .

When an in fan t is appoin ted a tru stee, the court w ill appoin t a
n ew trustee in his place (d) .

Lunatics — Lu nacy does not prevent a person from acqu iring
or holding property, but sin ce it renders him in capable of

disposing of it to some ex ten t , it ren ders him in capable of .

admin ister-ing it. By the Lu nacy Act, 1890, therefore (s .

pow ers Of managemen t an d admin istration are conferred on the

j udge in lu nacy an d by s . 1 28 it is provided that in the case of a

trustee becoming lunatic his pow ers as trustee may be ex ercised
by his committee

,
an d by S . 129 the latter may appoin t new

tru stees u nder a pow er vested in the lunatic.

Lunacy also gives the court pow er to appoint a n ew tru stee in
the place Of the lu natic (e) .

Marr ied Women — A married w oman may be a tru stee. It is

provided by s . l (2) of the Married Women
’

s Property Act, 1882,
that a married w oman Shall be capable of en tering in to and

rendering herself liable in respect of an d to the exten t of her

separate property on any con tract, and by s . 24 the w ord

(5) Per Jeffreys , L . C. , Jerons v . Bask a breach of tru st committed after attain

1 Vern . 342 .
in g fu l l age . Jevons v . Bask

(a) 1 H . M . 343. 1 Vern . 342 .

(b) l itinore v . lVeld 1 Vern . (d) I n re Skelrnerdine 33 L . J .

326 ; H indmarsk v . Soatkgate Ch . 474.

3 Ru ss . 324 . (e) See Rudal l Greig , Tru stee A cts,
(c) 31 Ch . D . at p . 1 5 1 . H e 3rd ed. 1 12 .

can be sued after attain ing fu l l age for
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contract includes the acceptance Of any tru st . But it is in most
cases hardly advisable to appoin t a married w oman . At on e time

the courtwou ld n othave amarried w oman trustee, and in Lake v .

D e Lamber t (f ) it removed a female tru stee w ho had married
subsequ en tly to the commen cemen t of the tru st, merely on the

ground of her coverture . It is scarcely likely that the court w ou ld
take this drastic step now , sin ce most of the disabilities to w hich
married w omen w ere formerlysubj ect have been removed .

With regard to pure personal property it is provided by s . 18

Of the Married Women
’
s Property A ct, 1882 , that a married

w oman who is a trustee alon e or join tly may tran sfer or join in

tran sferring annu ities. stocks , and secu r ities, w ithou t her hu sband , as
if she w ere af eme sole.

And by s . 16 Of the Tru stee Act, 1893, when any freehold or

copyhold hereditamen t is vested in a married woman as a bare

tr ustee
,
she may convey or surrender it as if she w ere af eme sole.

It w as , how ever , decided that a married w oman tru stee (other
than a bare tru stee) cou ld not con vey the legal estate in freehold
land except by mean s of a deed ackn ow ledged as requ ired by the
Fin es and Recoveries A ct

,
1833

,
ss . 77 et seq. (g) . And it seemed

to follow that copyhold and leasehold land vested in her as tru stee
cou ld on ly be disposed of according to the an cien t forms .

This disability Of amarried w oman tru stee, w hich cau sed mu ch

inconven ien ce, was removed by the Married Women
’
s Property

A ct
,
1 9 07

, s . 1 Of which provides that (1 ) A married woman

is able, w ithou t her hu sband , to dispose Of or to join in disposing
of real or personal property held by her solely or join tly w ith any
other person as tru stee or personal representative in like man n er
as if she w ere aj '

eme sole.

(2) This section Operates to ren der valid and confirm al l su ch

disposition s made after the 31 st day of D ecember , 1882, whether
before or after the commen cemen t of this act, but where any title
or right has been acqu ired through or w ith the con curren ce of the

hu sband before the commen cement of this act that title or right
shall prevail over any title or r ight which wou ld otherwise be
rendered valid by this section .

”

Convicts — Con viction for treason or felony does not in capacitate
the convict from acqu ir in g or holding property , but by the For

(f ) 4 Ves . 492. (g) In re H arkness and A l lsopp
’
s Con

tract, (189 6 ) 2 Ch . 358.
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feiture Act
,
1870

, an admin istrator of his property may be

appoin ted (k) , an d on su ch appoin tmen t al l the property of the

con vict vests in him (i) . By S . 48 of the Tru stee Act, 1893,

property vested in the con vict as tru stee or mortgagee does not vest
in the admin istrator so appoin ted . By s . 25 ( 1 ) Of the Tru stee
A ct

,
1893

,
how ever, the court may make an order for the appoint

men t of a n ew trustee in substitu tion for a tru stee w ho is con victed
of felony .

Corp orations — In the early days Of the Cou rt of Chan cery it
was laid dow n that a corporation cou ld not be seised of a u se, for

it had n o sou l
,
and how

,
then , it was asked , cou ld any confidence

be reposed in it Bu tthe techn ical ru les upon which this doctrine
proceeded have long ceased to Operate in respect of tru sts ; and at
the presen t day every corporation is compellable in equ ity to
ex ecu te a tru st ( j ) In deed , there are several in corporated
societies now in ex isten ce w hich have been established for the
purpose of u n dertakin g tru steeships amongst other things . A

corporation cannot , it is tru e, acqu ire or hold lan d , and therefore
can not be made a trustee of it, w ithou t a l icen se from the crow n ,

u nder the Mortmain and Charitable Uses A ct
,
1888

,
s

!

. 1 ; but

there are a very great number of exception s .

A practical difficu lty also arises in regard to the appoin tmen t
of a corporation as on e of several trustees Of a w ill

,
inasmu ch as a

gran t Of probate can not be made toacorporation and an individual,
even though both are appoin ted execu tors: The court w ill make
a gran t Of probate to the individual tru stee or trustees , or , i f these
decline to take it, w ill make a gran t of letters of adm in istration
w ith the w ill ann exed to the corporation , bu t it w ill not do

both (k) .
A nother difficu lty w hich arose out of the ru le Of the common

law that a corporation cou ld not hold property in join t tenan cy has
been recen tly removed by the Bodies Corporate (Join t Tenan cy)
Act

,
1899 ; and it has accordingly been decided that there is nothing

to preven t a company registered u nder the Compan ies A cts being
appoin ted a tru stee join tly w ith a natural person ,

even though the
tru st property in clude real estate, since s . 18 of the Compan ies A ct

,

(k) s . 9 . (k) In the goods of Martin 90

(i) s . 10 .
L . T . 26 4.

(j ) Lew in ,
Tru sts , 1 1th ed . 30.
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1862
, enables su ch a company to hold land w ithou t the licen se Of

the crown (l ) .

III — CAPACITY TO BE A BENEFICIARY.

Neither an in fan t
,
nor a lu natic, nor amarried w oman

,
nor an

alien , n or a convict is now u n der any in capacity to acqu ir e pro
perty legal or equ itable, so that any of them may be made a

beneficiary u nder a trust (in) .
The on ly in capacity to take under a tru st is in the case of a

corporation ,
which (ex ception s excepted) can not acqu ire land as

ben eficiary under a tru st w ithou t the licen se of the crow n to hold
it in mortmain , and in the case Of a charity in w hose favour a
tru st of land mu st be made to comply w ith the provision s Of the

Mortmain an d Charitable Uses A cts , 1888, 189 1 , and 1892
,

although this last is not str ictly a case Of incapacity .

(t) In re Thomp son
’
s Settlemen t, (1905) (in) Lew in ,

Tru sts , 1 1th ed . 43 cl seq.

1 Ch . 229 .
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to the assignor was absolute w ithin the mean ing of the section ;
and in Comfort v. Betts (h) that a Similar assignmen t upon trust
for the assignors alone was equally valid .

If
, how ever, the property is in capable Of assignmen t, either

from its nature or on the ground of publi c policy , or by express
statu tory enactmen t

,
it cannot be made the subject of a tr ust. SO

it was held in the BuckhurstPeerage (i) that atitle of honou r such
as apeerage cannot be made the subject of a tru st, becau se it is a
personal possession and cannot be held by one person in tru st for
another . A nd in Davis v . Duke of Mar lborough (j ) that the pen sion
granted by the stat. 5 An ne, 0 . 4 , to the great D uke of Marl
borough an d his posterity as a reward for his public services cou ld
not be validly assigned upon trust . The principle on w hich
property is held incapable Of being assigned in cases like the last
is explain ed by Lord Langdale in Grenfell v. The Dean and Canons

of Windsor
'

(k) . There are variou s cases
,

”
he says, in which

public du ties are concerned, in which it may be again st publ ic
policy. that the income arising for the performan ce of those du ties
shou ld be assign ed and for this simple reason , because the public
is in terested , not on ly in the performan ce from time to time of the

duties, but also in the fit state of preparation of the
, party having

to perform them . Su ch is the reason in the cases Of half pay,
where there is a sort of retain er and where the paymen ts w hich
are made to officers from time to time are the means by which they,
being liable to be called into public service, are enabled to keep
themselves in a state of preparation for performing their du ties.

If
,
therefore, they w ere permitted to deprive themselves Of their

half pay, they might be rendered u nable promptly to en ter upon

their du ties w hen called upon ,
and the public service w ou ld be

thereby greatly in jured. SO also w here pen sion or remun eration
is given for a pu rpose which tends less directly to the public
benefit, as , for instance, was the case in Davis v. The D uke of
Mar lborough In that case the pension was held inalien
able, because it was considered thatone of the objects of giving the
pen sion ,

namely, for having a perpetual memorial of national
gratitude for publ ic services, woul d be en tirely lost an d so in the

cou rse Of the case Lord Eldon said , in the way of illu stration and
in allu sion to the pen sion of a great public officer

,
that it cou ld

(h) (189 1 ) 1 Q. B . 737. (j ) 1 Swan st. 74 .

(i) 2 App. Gas . 1 . (k) 2 Beav. at p .
6 49 ,
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not be alien ed becau se that public Officer mu st not be allow ed to
fall in to su ch a situation as to make it difficu lt for him in con se

qu ence Of any pecun iary embarrassmen t to maintain the dign ity Of
his Office.

Further, the subject of the tru st mu st be p rop erty. A mere
expectan cy or sp es successionis is nota title to property by English
law

, and although an assignment of an expectan cy made for valu
able con sideration w ou ld be en forced as a con tract , a voluntary
assignmen t Of it wou ld n ot, and therefore a volu ntary tru st of an
expectan cy is n ot en forceable again st the settlor if he refu ses to
han d over the tru st property to the tru stee when the expectancy is
realized (l ) .

H ow ever , it is provided by s . 6 Of the Real Property A ct
,
1845

that a con tingent, an execu tory and a fu tu re in terest
,
and a pos

sibil ity coup led uv
’

th an interest in real estate may be disposed of

by deed .

In the case of tru sts of land regard must be had to the ten ure
by w hich it is held . For in stan ce , according to Sir George Jessel ,
an equ itable estate tail of copyhold land can n ot be created in a

manor in w hich there is no cu stom to entail (in) , an d the same
,
no

doubt, applies to leaseholds . Again ,
in the case of land situate in

a cou ntry in which tru st substitu tion is forbidden— as in

Italy— a tru st of the land is in valid here It may,
indeed

,
be

that tru sts of land in a foreign cou n try can n ever be en forced in
En glan d . Mr . Lew in says that the few authorities upon the

subject tend to confirm this view , but there is l ittle light to be
Obtain ed from them ,

and the law mu st be regarded as still some

what u n settled (o) . Yet in Rochefoucau ld v . Boustead (p ) , the

Court of Appeal en forced a tru st of land situate in Ceylon
,
to the

exten t of decreeing an accoun t of the tru stee’ s dealingsand tran s
action s w ith the land .

(Z) In re El l cnborougk, (1 903) 1 Ch . (17) I n re P iercey , ( 1895 ) 1 Ch . 83.

(o) Tru sts , 1 1th ed . 50.

(in) A l len v . Beu '

sey 7 Ch . D . (p ) ( 1897) 1 Ch . 19 6 .

at p . 46 6 .
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Part l l . — EXPRESS TRUSTS.

SECTION V .
—CREATION OF EXPRESS TRUSTS OF LAND .

1 ) ALL declaration s or creation s Of tru sts or confiden ces
Of any lan ds , ten em en ts

,
or hereditamen ts Shall be man i

fested an d proved by some writing Sign ed by the party
w ho is by law enabled to declare su ch tru st , or by his
last will in writing , or else they shall be u tterly void and
of non e effect (a) .
(2) Provided always that where any conveyan ce

shal l be made Of any lan ds or ten emen ts by which a

tru st or confiden ce Shal l or may arise or resu l t by the
impl ication or con stru ction of law

,
or be tran sferred or

ex tingu ished by an act or operation Of law
,
then and in

every su ch case su ch tru st or confiden ce shall be of the

like force and effect as the same wou ld have been if this
statu te had not been made

,
anything herein con tained to

the con trary notwithstanding (b) .
(3) The provision s Of this act do not apply where

they wou ld operate to effectuate a fraud .

Tru sts, says Mr . Lew in “ like u ses , are of their own

nature aeerrab/e,” which mean s that they may be proved by word
of month w ithou t any w riting.

And this was the law for al l tru sts u n til the year 1 677 , when
the Statute of Frauds was passed, which made it necessary for

(a) Statute of Frau ds , s. 7. (6) Ibid. 8 . 8.

(e) Trusts, 1 1th ed. 5 1 .
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tru sts Of lan ds, tenemen ts
,
or hereditamen ts to be man ifested an d

proved by w riting.

The seven th and eighth section s of the statu te, which are those
in poin t , as prin ted in the last edition of Chitty ’s Statutes, are as
follow s

Sect . 7
A11 declaration s or creation s of trusts or confidences of any

lands , tenements , or hereditamen ts shall be man ifested and proved
by some w riting Signed by the party w ho is by law enabled to
declare su ch tru st

,
or by his last w ill in w riting , or else they shall

be utterly void and Of non e effect.”
Sect. 8
Provided always that w here any conveyance Shall be made of

any lands or ten ements by which a tru st or confidence shall or may
arise or resu lt by the implication or con struction of law ,

or be

tran sferred or ex tingu ished by an act or operation of law ,
then and

in every su ch case su ch trust or confidence Shall be Of the like force
and effect as the same wou ld have been if this statu te had not been

made
,
anything herein con tain ed to the con trary notw ithstan ding .

”

It is also provided by sect . 9 Of the statute that
A l l grants and assignmen ts of any trust or confiden ce Shall

likew ise be in w riting ,
sign ed by the party gran ting or assign ing

the same
,
or by su ch last w ill or devise, or else shall likew ise be

u tterly void and Of none effect .”

Itmay be Observed that the statute on ly requ ires the tru st to
be “ man ifested and proved by w riting ; it does n ot requ ire it to
be made in w riting . SO Lord A lvan ley said in the case of Forster

v . H ale (rt) It is not requ ired by the statu te that a trust Shou ld
be created by a w riting but that it shall be man ifested an d
proved by w riting ; plain ly mean ing that there shou ld be eviden ce
in w riting proving that there was su ch a tru st .”

The party Who is by law enabled to declare the trust w ithin
the mean ing of the act is the party in w hom the absolu te ben eficial
in terest in the property is vested w hen the trust is created .

Con sequ en tly , if A . purchases land and takes a con veyance in
the name of B . , and A . subsequ ently delivers to B . a paper w riting
signed by him (A . ) w hich declares tru sts of the land after A .

’

s

(d) 3Ves . atp . 707.
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death, this is avalid declaration of tru stw ithin the statute, although
the wr iting be not signed by B .

,
for , sin ce there is a resu lting tru st

of the property in favour of A .
,
be is the beneficial ow ner of it

and the person enabled to declare the tru st
The statute, how ever , does n ot apply w here it w ou ld operate to

effectuate a fraud . In Roclzqfoucawld v . Boustead Lord Ju stice
Lindley , delivering the j udgmen t of the Cou rt of Appeal (Lord
.

H alsbu ry,
L C. , and Lindley and A L . Smith

,
L . JJ . said :

“ It

i s established by a sel ies of cases, the propriety of which
cannot now be question ed , that the Statu te of Frauds does not

preven t proof of a fraud and it is a fraud on the part of aperson
to whom land is conveyed as a tru stee

,
and who know s it was so

conveyed , to deny the tru st an d claim the land him self . Con se

qu en tly , notw ithstanding the statute, it is competen t for a person
claim ing land conveyed to‘

another to prove by parol eviden ce that
it was so con veyed upon tru st for the claiman t , and that the
gran tee, knowing the facts , is denying the tru st and relyin g upon

the form of conveyan ce an d the statu te in order to keep the land
him self . This doctrin e was not established u n til some time after
the statu te was passed . In Bar l lett v . P ickersgz

'

l l (g) , the tru st was
proved , and the defendant, w ho den ied it, was tried for perju ry
and convicted , and yet it was held that the statu te preven ted the
cour t from affordi ng relief to the plaintifi . But this case cannot
be regarded as law at the presen t day. The case is in con

sisten t w ith al l modern decision s on the subject.”
In America the law is difierent. The tru stee may repudiate

the tru st and keep the land upon paymen t of its fair market
value

Land in s . 7 of the Statute of Frau ds is said by Lewin to
in clude copyhold land (a) , and he cites VVz’t/aers v . VVif/zers (j ) .
The report of this case states that Lord H ardw icke was of opin ion
that resu lting tru sts of copyholds as w ell as of freeholds are

W ithin the Statu te of Frauds and Perj uries. But
,

’

as Mr . H ar

grave in a note to this passage poin ts out, there mu st be some

misprint, or reporter ’ s mistake, here, for resu lting trusts are

(e) Tierney v . Wood 19 Beav . (k) See H arvard Law Review , vol .

330 ; K ron lw im v . Johnson 7 Ch . xviii . No. 8
, 6 14 .

D . 60 . (i) Tru sts , 1 1th ed . 53.

(f ) (1897) 1 Ch . 19 6 . (j ) Amb. 152.

(g) 1 Eden , 5 15 .
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SECTION VI.
— CREATION OF OTH ER EXPRESS TRUSTS .

SUBJECT to the provision s of the Statu te of Frau ds and of

any other statu te in that behalf , an express trust may be
created by writing (either with or withou t seal ) or by
word of mou th

, or partly in writing and partly by word
of mou th

,
and in any form of w ords

, provided on ly that
the settlor indicates with reasonable certain ty

(a) An in ten tion on his part to thereby create
a tru st ;

(b ) The tru st property ; and
(c) The ben eficiary .

Besides the Statute of Frau ds, there are a number of statu tes
w hich may be requ ired to be complied w ith in order to create a
valid tru st. Among them may be men tion ed the Wil ls A ct

,
1837 ,

by s . 9 of which every w ill mu st be in w riting executed in manner
therein prescribed the Mortmain and Charitable Uses Act, 1888,

s . 4 ; the Gifts for Churches A ct, 1803, s . 1 ; and the Ju dicature
A ct, 1873, s . 25

Where any su ch statu te applies itmust be complied w ith or the
tru st w ill be invalid.

I l lustration .

A . execu tes aw ill by which he gives all his property to B . , his

solicitor , in formi ng B . that he is to take the property as tru stee to
deal w ith it according to fur ther w ritten directions to be given
him . No directions are given by A . during his life, but after his
death a letter is found addressed byA . to B ., in which A . expresses
a wi sh that X. shou ld have his property . This is not a valid
d eclaration of tru st for X the letter not being executed as aw ill .
I n re Bayes , Bog/es v. Carr itt 26 Ch. D . 531 .
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The follow ing are examples of tru sts created by w ord Of

mouth
I l lustrations.

1 . A . lends money to B . on mortgage, giving B . verbal di rec
tion s tomake out the secur ity in the name of C.

,
as he in tended

the mortgage to be for his ben efit, and that it w ou ld be his .

This creates a tru st in favou r of C. Benbow v. Tow / ( send

1 M . K . 506 .

2 . A . transfers stock into the names of B . , C.

, D .
,
and E .

,

stating verbally that the tran sfer is for the benefit of D .
,
E .

,
F.

,

and Cr. This creates a tru st in favour of the latter. K ilm
'

n v .

K i
’

lp in 1 M . K . 520 ; see especially at p. 538.

3. A . , being ow ed a sum of mon ey by B .
,
verbally in timates to

B . his desire that B . Shal l hold the sum in tru st for C. B . con

sen ts, and pays over a part. C. is en titled to an in ju nction
restrain ing B . from paying the remainder otherw ise than to him

self . M ‘Fadden v . Jenkyns 1 H are
,
458 .

It seem s that the trust may even be partly in w riting an d

partly by w ord Of mou th . In K ilpz
'

n v . If z
’

lp z
’

n , sup ra, the court
received evidence from the testator’ s solicitor of verbal declaration s
made to him, and also en tries in a memorandum book proved to
be in the handw riting of the deceased , in order to make out the

tru st.
Nor is any special form Of w ords n eeded to create a tru st . It

is not n ecessary that the precise w ords ‘ tru st ’ or
‘
confiden ce

shou ld be u sed in order to create a tru st any expression s
w ill sufii ce from which it is clear that the party u sing them con

siders himself a tru stee and adopts that character (cl ) . Tru sts
can be imposed by any language which is clear enough to Show an

inten tion to impose them ,

”
said Lord Ju stice Lindley in 1897 (e) .

I l lustration .

A . and B . en ter in to partn ership u nder articles which con tain a

provision that if A . dies du ring the partnership leaving a w idow
su rviving, the w idow may, if she thinks fit, continue to carry on
(d ) See D ipp le v . Cor les 1 1 p . 18 ; see also Page v . Cox 1 0

H are, at p . 184. H are, at p . 16 9 ; and Kekew ich v .

(e)
‘ In re Wi l liams , (1897) 2 Ch . at fil o/w ing [ D e G. Mac. G. I7G.



CREATION OF OTH ER EXPRESS TRUSTS . 37

the partnership bu sin ess w ith the surviving partn er, and shall be
entitled to A .

’
s share in the profits and excess of capital . This

creates a trust in favou r of A .

’

s w idow . Page v . Cox 10

H are
,
1 h3.

But there mu st be an in ten tion to create a tru st by the words
u sed . A tran saction w ill not be deemed to create atru st , w hatever
its form'

may be, un less it appears that a trust was intended (f ) .
The mere u se of the word “

tru st w ill not n ecessarily create a
tru st . There is nomagic in the w ord “ tru st,” said Lord H agan (g)
in variou s circumstan ces it may represen t many things .

”
An

in strumen t does not become a tru st en forceable and cogn izable in
a cou rt of law becau se that word is u sed ,

”
said Lord Ju stice

James (Ii ) .
The follow ing cases illu strate this

I l lustrations.

1 . A . directs his agen t to purchase stock in the names of

h imself and his w ife “ in tru st for his infan t son . The agen t
makes the in vestmen t, bu t no tru st is expressed, becau se the bank
object to tru st accou n ts appearing on their books. A . al low s the
stock to remain w ithou t any trust being declared , and receives the
d ividends down to the date of his death . This is n ot a tru st.
Smith v. Warde 1 5 Sim . 56 .

2. A .
,
after depositing in a savings bank to the fu ll ex ten t

allow ed by the act 9 Geo. IV . c. 92
,
open s another accoun t in the

name of A .
,
in trust for over which he has fu ll con trol u nder

the act. H is object being to evade the act and not to create a
tru st in favou r of B .

,
the latter is not entitled to the amou n t

standi ng to the credit of the account at the date of A .

’

s death.

Field v . Lonsdale 1 3 Beav. 78.

3. By a royal warran t booty of war is gran ted to the Secretary
of State for India “ in tru st for the officers an d men of certain

(f ) Gaskel l v . Gaskel l 2 You . and per Rigby, L . J in In re Wi l l iams,

J . 502 ; H ughes v . Stubbs 1 (1897) 2 Ch . at p . 28.

H are, 476 : Smith v . Warde 1 5 (g) K in lock v . See. State, (to.

S im . 56 ; In re Weekes
’
Settlement, ( 1897) 7 App . Gas. at p . 6 30.

1 Ch . 289 ; and see per Fry, L . J .
,
in (It) 15 Ch . D . at p . 8.

I n re D igyles 39 Ch . D . at p . 258 ;
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forces, to be distributed by the Secretary of State or by any other
person he may appoint, according to certain scales and proportion s ;
any doubt arising to be determ in ed finally by the Secretary of

State, or by such person s to whom he may refer them , un less the
Queen otherw ise orders. This does notcreate a tru st, the Secretary
of State being merely the agent of the crown . Ii

'

in loclr V . See.

State
, &0 . 7 App. Cas. 6 19 .

Even though an in ten tion to con fer a benefit be shown , that
in tention mu st be a clear in ten tion to create a trust. It is of no

avail to show an in tention to con fer a benefit in some other way.

If the intention appears to have been not to create a trust but to
make a. gift, however clearly it may appear, the court w ill not,
in order to prevent the gift failing , aid the in tended don ee by
constru ing the imperfect gift as a declaration of tru st. For a

man to make himself a tru stee there mu st be an expression of

intention to become a tru stee, whereas words of presen t gift show
an in ten tion to give over property to another, and not to retain
it in the donor ’s own hands for any purpose, fidu ciary or other
w ise (i) . The follow ing cases illu strate this

I l lustrations .

1 . A .
, being en titled to ten shares in the X. company, w rites

upon a receipt for calls du e thereon and sign s the fol low in g
indorsemen t I do hereby assign to my daughter B . all my
right, title, and in terest of and in the en closed cal l, and all other
calls of my subscription in the X . company. Thi s is not a

declaration of trust, butan invalid gift. A ntrobus v. Smith
12 Ves. 39 .

2 . A father puts a chequ e in to the hands of his son of n ine
mon ths old , saying , “ I give this to baby for himself ,” and then

takes back the chequ e and pu ts it away . H e has previously
expressed his inten tion of investing the money represented by it
for the benefit .of his son . This is not a declaration of trust in
favour of the baby. Jones v. Look L . R. 1 Ch. App. 25 .

(6) See Richards v. D elbridge 4 M . Or . 647 ; and In reLuoan
L . R . 18 Eq. 1 1 D i llon v . Copp in 45 Ch . D . 470.
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3. A . , being possessed of leasehold bu siness premises and stock
in - trade, shortly before his death indorses on the lease and sign s
the follow ing memorandum This deed and al l thereto belong
ing I give to B . from this time forth

,
w ith all the stock- in - trade.

”

This does not create a trust in favour of B . R ichards v . D elbr idge

L . R . 18 Eq. 1 1 .

4. A . , two years before his death , hands to his w ife certificates

for some railway stock standing in his ow n name, saying , These

are yours .

”
This is not a declaration of tru st by A .

, but an

imperfect gift . Moore v . Moore L . R . 18 Eq. 474.

5 . A . sign s amemorandum as follow s I w ish to commun i
cate to my execu tors that I have to- day given to B . my 1 ,000l .

debentu re bond of the M . S . L . Ry. Co. but as I shall requ ir e
the annual dividends to meet my n ecessary expen ses , I retain the

documen t in my ow n possession for my lifetime, requ esting you
on my decease to hand it over to B . and commu n icate to the

secretary of the said railway company at the Manchester office
relative to the tran sfer of the said bond being en tered in their
books .

”
This is nota declaration of tru st

,
bu tan invalid gift, the

referen ce being to l ,000l . deben tu re stoch, tran sferable on ly i n the
books of the company . Pethybr idge v. Bu rrow 53 L . T . 5 .

Not on ly mu st there be a clear indication of the settlor ’s imten
tion to create a tru st

, but he mu st also indicate w ith reasonable
certain ty the tru st property and the beneficiary ( j ) .

Nearly al l the cases in w hich the qu estion of the certain ty of

the tru st property or of the beneficiaries has been raised are cases

in which it has been sought to found the tru st on precatory words.

Under the modern view of su ch words, no trust w ou ld have been
created in any of them ,

even if the tru st property and ben eficiary
had been certain , so that they are not very satisfactory au thorities.

H owever
,
it is plain that in some su ch cases

,
at any rate, even if

the precatory w ords had been the plainest w ords of tru st , the tru st

(7 ) K night v . K n ight 3 Beav . 172 ; B r iggs v . Penney 3 Mac . G

554.
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wou ld have failed for wan t Of certainty of subject-matter or of

object (It) . Of these the follow ing are examples

I llustrations.

1 . A . devises real estate to B . and her heirs for ever, in fu llest
confidence that after her decease she w ill devise the property to

A .

’
s family.

”
This does not create a trust, becau se neither the

subject nor the object is su fficien tly certain . Wright v. A tkyns

T . R . 143.

2. A .
, after explain ing in her w ill why she has left the largest

share of her property to her two eldest daughters, adds, “ if they
die single, of course they w il l leave what they have amongst their
brothers and sisters or their chil dren This does not create a
tr ust, because of the un certain ty of the property. Lochmere v.
Lavie 2 My. K . 197.

Itmay be added that the ru le requ ir ing certainty of ben eficiary
does notapply toa tru st in favou r of a charity (l ) .

(k) Mussoor ie Bank v. Raynor (l) Tudor , Charitable Tru sts , 3rd ed .

7 App . Cas. at p . 331 . 29 et seq.
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SECTION VIL— RULES FOR D ETERM INING INTENTION To

CREATE A TRUST.

IN determ in ing whether or not a trust has been created
regard mu st be had to the following ru les

Ru le I.
— A gift of property , coupled with words

expressive of the wish , hope, recommendation , en treaty
or prayer of the donor that the property shal l be deal t
with in a specified man n er

,
or with other words of

s im i lar import , does not create a tru st of that property ,
u n less (regard being had to the whole of the in strumen t

,

if any, in which such words appear, and to the ci rcum
s tan ces of the case) it appears that an obligation to so

deal with it is thereby imposed .

Ru le II.
— A power to appoin t property to a Specified

person ,
or among a class of person s , without any gift

over in defau lt of such appoin tmen t, creates a tru st
(subject to the don ee’ s right of selection ) in favou r of
su ch person or person s , if it appears that the donor
in tended the property to be appoin ted to him or some

on e or more of them .

Ru le III.
— A conveyan ce or assignmen t of property

to a tru stee in tru st to pay debts or other sums of mon ey
does not of itself create a trust in favou r of the creditors
or person s to .whom su ch sum s are payable, but a tru st is
cr eated in the following cases, n amely
(a) When any Of su ch creditors or person s is a party

to and execu tes the deed of con veyan ce or assignmen t, a
tr ust in favou r of the party so execu ting it ; or
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(b) When it i s commu n icated to any of them who

expressly or impliedly assen ts thereto, a tru st in favou r
of the party so assen ting ; or
(c) When the tru st is in favou r of creditors ex isting

at the settlor ’s death
,
an d the settlor dies w ithou t having ,

revoked the trust ; or
(d) When an in ten tion to create a tru st otherwise

appears.

The ru les stated above are really on ly an elaboration of that
stated in the last preceding section ,

that in order to the validity of
a trust an in tention to create a tru st is essen tial, although given
the intention the form of the tran saction is immaterial . In order
to determine whether su ch an in ten tion has been indicated , certain
presumptions are made in the case of gifts accompan ied by pre
catory words, gifts of pow ers of appoin tmen t, and assignmen ts for
the benefit of credi tors.

PRECATORY TRUSTS .

It is pointed out by M r . Underhill (a) that when the pecu liar
origin and history of us es an d tru sts is kept in mind, it is not

unnatural that words expressive of the settlor’s w ish , hope,
recommendation , en treaty , or prayer— precatory words , as they
are called—shou ld have been regarded in former times as just as
binding on the donee of the property in respect of which they were
used as more precisely imperative forms of expression . The old

ru le on the subject was stated by Sir Pepper Arden in the case of

Mal im v . K eighleg (b) , as foll ow s Wherever any person gives
property and poin ts out the object, the property , and the way it
shall go, that does create a trust, u n less he shows clearly

.

that his
desire expressed is to be con trolled by the party, and that he shall
have an option to defeat it .”
There can be no doubt that words of request may still amount

to a command (0) but the lean ing of the courts is now strongly

(a) Trusts and Tru stees , 5th ed . 16 ; (0) See per Lindley, L . J in In re

6th ed 23 Wi l liams, (1897) 2 Ch . at p. 18.

(b) 2 Ves . Jun . atp . 335 .
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has n otalways been satisfactory . Of cour se the Cou rt of Appeal
cannot in recen t cases have in tended in any way to alter the settled
law on the subject

, or to have assumed a ju risdiction to deal w ith
the qu estion as if it w ere independen t of au thority But, not

w ithstanding the Lord Ju stice’ s “
of cou rse, one cann ot help

feeling ,
w hen the older cases are compared w ith the n ewer , that

the law has been altered , or , to adopt a common ly u sed phrase,
the curren t of au thority has been changed .

”

Precatory tru sts are u sually found in w ills , but the doctrine is
n ot confined to w ills ; it exten ds to in strumen ts inter c icos (g)
although some doubt as to this was expressed by Lord Ju stice
Chitty (h)— and there seems to be no reason w hy the doctrine
shou ld not apply to verbal trusts as w el l (i) . The Old cases on the

su bject w il l be found collected in the notes to H arding v . Glyn ,

White Tudor
,
L . C. Eq. (7th ed .) vol . ii . 335 ; in Encyc. Eng .

Law
,
cited below ; and Lew in on Tru sts, 1 l th ed . 144 et seq. but

,

except such of them as decide again st the existen ce of a tru st, they
cannot now be relied on .

I l lustrations .

l . A . by his wi l l gives his estate to his w idow “ to be at

her disposal in any way She may think best for the ben efit of
herself and family. This does n ot con stitu te a tru st in favour of
A .

’

s children ; and a gift u nder B .

’

S wil l to the illegitimate child
of on e of A .

’
s sons is valid . Lambe v . Eames L . R . 6 Ch.

App . 597 .

2. A . by his w ill gives al l the rest, residu e, and remainder of his
estate both real and personal to B .

,
her heirs and assign s for ever

“ to and for her ow n proper u se and ben efit for ever separately
from her hu sband , “

and the proceeds to be applied by her in the
bringing up and main tenance of al l B .

’
s chil dren . This does not

constitute a tru st in favour of B .

’
S children . Mackett v . .Maokett

L . R. 14 Eq. 49 .

3. A . bequ eaths al l his property to B . and for her “ to do

j ustice to those relation s on my side su ch as she think w orthy of

(g) Lidiard v . Lidiard 28 p . 493.

Beav . 26 6 . (i) See En cyc . Eng . Law , sub tit.

(h) In H i l l v . H i l l , ( 1897) 1 Q. B . at Precatory Trust, vol . x . 292 .
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remu neration , but under no restriction to any Stated property, but
quIte at liberty to give an d distribu te what and to who B . may

please.

”
This does not create a tru st. In re Bond, Cole v .

H au ‘

es 4 Ch . D . 238.

4. A . gives her property in tru st for su ch of her n ieces X . and

Y. as shoul d be living at her death
,
adding, “ my desir e being

that they shall distribu te su ch residu e as they think w ill be most
agreeable to my w ishes .

” X . and Y . take for their own benefit
and notas tru stees. Stead v . Mel lor 5 Ch . D . 225 .

5 . A . gives all his property to his w ife, X.
,

absolu tely , w ith
fu l l pow er for her to dispose of the same as she may think fit for
the ben efit of my family w ith fu ll confiden ce that she w ill do so.

”

This does not create atru st in favou r of A .

’

S children ,
and X . takes

absolu tely . I n re H u tchinson and Tenant 8 Ch . D . 540.

6 . A . gives to B . the whole of my real and personal property
for her sole u se and ben efit . It is my w ish that whatever property
my w ife might possess at her death be equally divided betw een

my children . This is not a tru st . Fernatt v . Parnal l

9 Ch . D . 96 .

A . gives to B . the w hole of his property both real and
personal, feeling confiden t that she w ill act ju stly to ou r children
in dividing the same when no longer requ ired by her .

”
This does

not create a tru st and B . takes an absolu te interest. The Mussoor ie

Bank v . Ray/ nor 7 App. Cas . 321 .

8. A . gives all his real and personal estate u n to and to the

absolu te u se of his w ife, her heirs, execu tors, admin istrators and
assign s , in fu ll confidence that she w ill do what is right as to
the disposal thereof betw een my children either in her lifetime or

by w ill after her decease.

”
This does not con stitu te a tru st in

favou r of the childr en . In re A dams and the K ensington Vestry

27 Ch . D . 394 .

9 . A . bequ eaths 4,000l . to his brother B . in trust for his sisters
C.

,
D . and E . , adding ,

they are hereby en join ed to take care of
my nephew X . as may seem best in the fu ture . This does n ot

constitu te a tru st in X .

’

s favour . In re Moore, Moore v. Roche

34 w . R . 343.
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10. A . gives al l her real and personal property to her daughter
B .

, her heirs and assigns , adding , and it is my desire that she
allow s to C. an ann u ity of 25 l . dur ing her life, and that the said
C. Shall

,
if She desire it, have the u se of su ch portion s of my hou se

hold fu rn iture
,
linen

,
&c .

, as may not be requ ired bymy daughter
B . This does not create a trust in favou r of C. I n re B iggles ,

Gregory v . Edmondson 39 Ch . D . 253 (j ) .

1 1 . A . gives diamonds to B . , saying , I give these diamonds
to you for you r life w ith the request that at you r death they may
be left as heirlooms .

”
This is an absolu te “

gift to B .
,
and no tru st

is created . H i l l v . H il l
, (1897) 1 Q. B . 483.

12 . A . by his w ill gives his residuary estate to his w ife B .

,
her

heir s, execu tors , admin istrators an d assign s absolu tely , in fu l lest
confiden ce that She w ill carry out my w ishes in the follow ing
particu lars , viz .

,
to pay the premiums du e during her life on a

policy of in suran ce on her ow n life (which is B .

’

S ow n proper ty) ,
and that B . by her w ill shou ld leave the mon eys payable u nder
the policy , and also the mon eys payable atA .

’
s death in respect of

a policy on his life (which is A .

’
s property) to his daughter X .

This does not con stitute a tru st in favou r of X . I n re Wil l iams
,

Wi l liams v . Wil liams , (1897 ) 2 Ch . 12 (ls) .

TRUST POW ERS .

It is w ell established that the execu tion of a mere pow er of
appoin tmen t w ill not be compel led . B ut if a person gives to
another a pow er to appoint property among a class or in favou r of
an in dividual , and makes no provision for the destination of the

property in the even t of the pow er not being exercised , it is pre
sumed that the class or in dividual w ere in tended to have the

property , in some shares . The donee of the power has the right to
.say in what shares they Shall take it

,
but if he does not exercise

this right , they are entitled equally .

Where there appears a general in ten tion in favou r of a class
,

(j ) In re Oldfield , Oldfield v . Oldfield , This case w as reversed by H . L . ,
sub

(1904) 1 Ch . 549 , is to the same effect. nom . Comiskey v . Bow ring
- H anbu ry,

(k) I n re H anbury, H anbury v . Fisher
, ( 1905) A . C. 84, on the ground that

( 1904) 1 Ch . 415 , is to the same effect. there was an execu tory gift over .
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and aparticu lar inten tion in favour of individuals of a class to be
selected by another person , and the particu lar in ten tion fails from
that selection not being made, the court w ill carry into effect the

general in ten tion in favour of the class (l )
But there mu st be a clear indication by the donor that he

in tended the pow er to be regarded as a tru st (m) .
The rule applies to a pow er of appointmen t in favou r of an

individual (n) . But it does not apply if there is a gift over in
defau lt of appoin tment even though the gift over in defau lt
is void

The follow ing cases illu strate the application of this principle

I l lustrations .

l . A . by w ill gives property to his wife
,
desiring her at or

before her death to give the same
“
unto and amongst su ch of his

ow n relation s as She Shou ld think most deserving and approve of.”
This creates a tru st in favour of A .

’

S n ext of kin . H arding v .

Glyn l Atk. 46 9 (q) .

2. A . by w ill directs that certain property, in case his two

children Shall both die w ithout leaving lawfu l issue, shall be dis
posed Of as after men tion ed , that is to say, the survivor of his two
children Shall have pow er to dispose by w ill of the property
“
amongst my n ephew s and n ieces , or their children ,

either al l to
on e of them or to as many of them as his surviving child Shall
think proper .” This creates a trust in favou r of the class

,
subject

to a pow er of selection and distribution in A .

’

s surviving child .

B urrough v . Phi lcox 5 My. Cr . 73 .

3. A . by his w ill, after giving a fund to his w ife for life, directs
that after her death it shall be paid to su ch and so many of the

relation s or friends ”
of the w ife as she shall by w ill appoint.

(l) B urrough v . Philcox 5 My

C . 72 ; Gnde v . Worthington

3 D e G . Sm . 389 Salusbu ry v . D enton Richardson

3 K . J . 529 ; Reid v . Reid

25 Beav . 4 6 9 ; In re Cap lin
’

s

lVi l l 2 D r . Sm . 527 ; Wi lson

v . D ug u id 24 Ch . D . 244 .

(m) In re Weekes
’

Settlement, ( 1897)
1 Ch . 289 .

(n ) Tweedale v . Tweedale 7 Ch .

D . 6 33.

(0) Richardson v .

1 6 Q. B . D . 85 .

(p ) M l ley v. Cap e W . N . 15 1 .

(q) H avin g regard to the modern

view of precatory trusts , probably this

case wou ld now be decided difieren tly.
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This creates a tru st in favou r of the w ife’s next of kin . I n re

Cap lin
’

s Wil l 2 Dr . Sm . 527 .

4 . A . gives his tru stees pow er , if his daughter marries w ith
their con sen t, to appoint part of her fortune on her death to her

hu sband . This creates a tru st in favou r of the hu sband . Tweedale

v . Tweedale 7 Ch. D . 633.

5 . X . by deed assign s property upon trust for A . for life, and
after her decease for B . for life

,
and after the decease of the sur

vivor amongst su ch of the children of A . and B . then living, in
su ch man ner, shares , times

,
and proportion s as A . and B . join tly ,

or the su rvivor of them separately, Shall appoin t , and in case there
shoul d be no su ch chil d or children

,
then upon tru st for C. for life,

and
,
after his decease, amongst su ch of his children in su ch mann er,

shares , times, and proportion s as he Shall appoint , This is a trust
in favour of O.

’

s children ,
and upon the death of A . and B . w ithou t

issu e, and failure of C. to exercise his power of appoin tmen t, al l
his children are en titled as tenan ts in common . Wilson v . D ugnid

24 Oh . D . 244.

6 . A . bequ eaths to her hu sband a life in terest in certain real
property, and gives him pow er to dispose of al l su ch property by
w il l amongst ou r children .

”
This is a mere pow er, and not a

trust. In re Weekes
’

Settlement
, ( 1897) 1 Ch. 289 .

ILLUSORY TRUSTS .

An assignmen t of property to tru stees in tru st to pay debts,
although at first Sight it appears to create a trust

,
is gen erally not

enforceable by the creditors u n less they are parties to it. The

ru le was fir st laid dow n in Walwyn v. Coutts , in 1815 (r ) , where it
was held that the creditors cou ld not preven t the revocation of the

deed . This was expressly followed in Garrard v . Lauderdale
,
in

1831 (s) , and again in A cton v. Woodgate, two years later (t) . The

ru le was stated in B i l l v . Cu reton (a) to have been adopted “
to

promote the view s and in tention s of parties and though doubts

(r) 3 Sim . 1 4. (t) 2 My. K . 492.

(s) 3 Sim . 1 ; 2 Ru ss . My. (u ) 2 My. K . 503.

451 .
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as to the propriety of the decision were sometimes expressed in
former days (c) , the rul e is now established beyond question . It

appears to me to be too late now to qu estion the prin ciple of

Garrard v . Lauderdale,
”

said Lord Ju stice James
,
in Johns v .

James (to) . That case “
seems to me to have proceeded upon the

plain est notion s of common sen se . It is qu ite obviou s that aman
in pecun iary difficu lties , having a great number of debts which he
coul d not meet, might put his property in the hands of certain
person s to realize and pay the creditors in the best way they cou ld.

If it w ere supposed that su ch a deed as that created an

ir revocable tru st in favou r of every on e of the person s whohappen ed
at the time to be a creditor, the resu lt might have been very often
mon strou s . Itw ou ld give him no opportu n ity of paying a creditor
who w as pressing n o opportu n ity of settling an action ; no oppor
tun ity of getting any food for himself or his family the n ext day,
or redeeming property pledged . Su ch a deed as thi s is to
be con strued as a mandate

,
the same sort of mandate that aman

gives when he gives his servan t money, w ith direction s to pay it in
a particu lar w ay ; it does not create any equ itable or legal right in
favou r of aparticu lar creditor.” The principle has been applied
in ,

amongst other cases , W ilding v . R ichards (cc ) , Cornthwaite v .

Fr ith (g) , Johns v . James (s) , K in lock v . Secretary of State for

India (a) , H enderson v. Rothschild (b) , and I n re A shby (c) .

The ru le applies not on ly to tru sts for the payment of debts
but of other sum s of money . In Walwyn v. Goatts

,
for in stance

the tru st was for paymen t of annu ities . It applies whether the
debts or sum s of money are ow ing by the assignor or another— in
Walwyn v . Goutts they w ere ow ing by the assignor’ s son —and it is
immaterial whether the creditors or persons to whom the sums are

owing are specified or not ; in Walaga v. Gantts an d Garrard v
Lauderdale they w ere specified ; in A cton v. Woodgate they w ere
not.

E .g. , by K nightBru ce, V .
- C. , in (x) 1 0 011. Ch . R . 6 55.

Wi lding v . Richards 1 Coll . Ch . (g) 4 D e G . Sm . 552.

R . 6 59
,
and by Sugden , L . C. ,

in the (z) 8 Ch . D . 744.

Irish case, Sim monds v . Pal les (1845) 2 (a) 7 App . Gas . 6 19 .

Jo. Lat. 504. (b) 33 Ch . D . 459 .

(w ) 8 Ch . D . 744. (c) (1892) 1 Q. B . 872.

H .
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A lthough the tru st is revocable, the property in these cases

vests in the trustee u n til the tru st is revoked and he can main tain
a su it therefor w ithou t join ing the creditors (d ) .

The follow ing cases are il l u stration s of the application of the

r ule

I l lnstrations .

1 . A . con veys property to X . and Y. for the purpose of paying
off an n u ities gran ted by B . (A .

’

S son ) . The ann u ities are men

tion ed in a schedu le, but the ann u itan ts are n ot parties to the

deed . A . can revoke the deed and the an n u itan ts are not entitled
to restrain X . and Y. from recon veying the property . Walzcgn

v . Goatts 3 Sim . 14.

2 . A . con veys property to B . and 0 . upon tru st to pay the
debts ow ing by A . to the creditors specified in the schedu le to the
con veyan ce. The creditors are made parties to the deed , but

they neither ex ecute it n or con form to its terms . They cannot
en force the tru st. Garrard v. Lauderdale 3 Sim . 1 ;

2 Ru ss . My. 451 .

3. A . conveys property to B . and 0 . upon trust to pay the
d ebts due to them and al l other debts then du e from A . No

creditor other than B . an d C. is a party to the con veyan ce
,
nor is it

commu n icated to any other creditor. No other creditor can en force
it

,
an d A .

, B . and O. are en titled to ex ecu te a subsequ en t deed by
which the fir st is partially revoked . A cton v . Woodgate

2 My. K . 492.

4. A . ,
being obligor of several bonds of w hich B . is su rety,

conveys property to B . upon trust to pay the bond creditors . The

creditors n either ex ecute n or have they notice of the deed . They
can not enforce it, but B . can retain the property u n til released
from his liability as sur ety. Wilding v. R ichards 1

Coll . Oh. R . 6 55 .

5 . A . conveys al l his property to B . upon tru st to pay thereou t
a sum of 5 ,000l . (to be raised by B . on A .

’
s behalf) and also al l

(d) Glegg v . Rees L . R . 7 Ch . App . 71 .
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3. A . and B . , father and son
,
convey estates to tru stees w ith a.

power to sell on con sent in w riting of A . and B .
,
or the su rvivor,

and to apply the produ ce in paymen t of the debts of A . therein
Specified . A . is indebted (inter altos) to D .

,
as tru stee for an

infirmary, this debt being specified in the deed , and D .
,
having

some legal in terest in the properties, is aparty tothe deed in respect
of that in terest and ex ecu tes it. This creates a tru st in favour of
the infirmary. Montefiore v. B rowne 7 H . L . C. 241 .

4. A . conveys property to B . upon tru st (inter al ia) to pay to

specified creditors the sums du e to them , giving B . pow er to prefer
on e creditor to another. C.

,
a creditor , executes the deed and

receives under it a paymen t on accou n t . C. is entitled to a decree
for the execu tion of the tru st. Cosser v . Radford 1

D e G. J. S . 585 .

(b) When it is commun icated to any of them who exp ressly or

imp liedlg assents thereto.
— In Gar rard v . Lauderdale, it seems

to have been held that even the commun ication to the creditors
of the fact that the tru st has been made w ou ld n ot defeat the
pow er of revocation , but this was dissented from in A cton v .

Woodgate, w here the Master of the Rolls
,
Sir John Leach ,

says : “ It appears to me, however , that this doctrin e is question
able ; becau se the creditors being aware of su ch a tru st m ight be
thereby in du ced to a forbearan ce in respect of their claim s which
they w ou ld not otherw ise have exercised a view w ith w hich
Lord Chan cel lor Sugden agreed in the Irish case of Field v .

Donoughmore (i ) , where he said : “ It is not absolu tely n ecessary
that the creditor shou ld execu te the deed if he had assen ted to it,
if he had acqu iesced in it, or acted under its provision s and com

plied w ith its terms
,
and the other Side expressed no dissatisfaction ,

the settled law of the Cour t is that he is en titled to its ben efits.

”

The same judge subsequ en tly (j ) expressly assen ted to the above
statemen t of the law by Sir John Leach , though he goes on to say :

I do notmean to bind myself to hold that in every case a repre

sentation to a creditor w ill give him the benefit of the tru st . It

mu st depend on the character of the representation and the mann er
it is acted on . On the other hand, I shou ld be sorry to have it

(i) 1 D ru . War . 228. (j ) In B rowne v . Cavendish 1

Jo. Lat. 6 35 .
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u nderstood that a man may create a tru st for the ben efit of his
creditors, commu n icate it to them

,
and obtain from them the ben efit

of their lying by u n til perhaps the legal right to su e was lost, and
then in sist that the tru st was w holly w ithin his pow er . The

poin t was again discu ssed in K irwan v . Daniel (h) , and the state
men t in Garrard v . Lauderdale dissen ted from

,
although the actual

d ecision w en t u pon another ground ; While in Grifi th v. R ic/cetts (l ) ,
it was said plain ly , although again on ly by way of dictum , that
su ch adeed w ou ld n ot be revocable again st creditors betw een w hom
an d the trustees su ch commun ication s had taken place “

as w oul d

give them an in terest u nder the deed . The decision in Garrard

v. Lauderdale, therefore, mu st
,
on this poin t, be regarded as over

ru led by the later cases . In H ar land v . B inh's (m) , for example,
it was expressly decided that the tru st became binding when the

assignmen t was commu n icated to the creditors, and they expressed
themselves satisfied and took no steps to en force their claim s .

Again ,
in Sgnnot v . S impson (n ) , Lord Cranworth said :

“ If the

debtor has n otice given him [sic— qy. ,
has given him

,
t.e.

, the

creditor , notice] of the ex isten ce of the deed , and has expressly
or impliedly told him that he may look to the tru st property for
paymen t of his demand , the creditor may thereby become a cestu i

gue trust.
”

In Cosser v. Radford (o) , it was said by Lord Ju stice
Tu rn er that “ if the creditors act upon the deed it becomes
binding but there the creditor had, as a matter of fact

,
exe

ou ted the deed ; and in Johns v. James (p ) , Lord Ju stice James

said If the creditor has ex ecuted the deed himself
,
and been a

party to it and assen ted to it— if he has en tered in to obligation s
on the faith of the deed , of course that gives him a right.” But

it appears from Cornthwaite v . Fr ith (q) , that it mu st be clearly
proved that the tru st has been commu n icated ; mere commun ica

tion s by the tru stee w ith the creditors abou t their claims was held
in su fficien t to en title them to a decree for the ex ecu tion of the

tru st.
Exactly what mu st be the nature of the commun ication w ith

creditors in order to prevent the deed being revocable seems
, then

not to be qu ite clear.

to) 5 H a. 493. (o) 1 D e G . J . s: s . 585 .

(l) 7 H a. 307. ( p) 8 Ch . D . 744.

m) 15 Q. B . 713. (g) 4 D e G . Sm . 552.

(n ) 5 H . L . C. at p . 138.
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It does not seem tomatter whether the commun ication is made
by the settlor or the tru stee. In Sgnnot v. S imp son (t) , Lord
Cranw orth spoke of commu n ication by the debtor being su fficien t ;
while in H ar land v. B inks (q) , it was held that commu n ication by
the tru stee was sufficien t (r ) .
Again ,

it does n ot seem necessary that the assen t of the

creditors shou ld be an express one . If the creditor in cu rs obliga
tion s on the faith of the deed it becomes binding , according to
Lord Ju stice James, in Johns v . James .

Whether a su fficien t commun ication of the deed to some on ly
of the creditors renders it irr evocable as to al l cannot be gathered
from the cases, but, having regard to the cases as to the effect of
execution by some on ly of -the creditors (s) , it is submitted that it .

wou ld not.

I l lustrations .

1 . A . assign s all hi s property to B . in tru st for such of A .

’

S

creditors as Shall execute the deed. B . commun icates the ex isten ce
of the assignmen t toX Y . an d Z .

,
creditors of A . , who express

themselves satisfied, bu t do not execute the deed . This con

stitutes B . a tru stee for X .
,
Y . and Z . , and in the absen ce of fraud ,

C.
, a creditor

,
cannot have the assignmen t set aside. H ar land v.

B in/cs 1 5 Q. B . 713.

2 . A . on going abroad con veys property to B . upon trust to
pay A .

’
s debts , and the su rplu s, if any, to A . A . does not give

his creditors notice of the deed , but B . commu n icates w ith them
abou t their claims . This alon e does not give the creditors the
right to have the trusts execu ted . Cornthwaite. v. Fr ith (1851 )
4 D e G. Sm . 552 .

(0) When the settler dies without having revolted the trust— In

Sgnnct v . Simp son (t) , Lord Cranworth said “ I began by saying
that I did not at al l qu estion Gar rard v . Lauderdale and the other
cases, neither have I the least doubt of the propriety of those

(9) 15 Q. B . 713. (3) See above ,

(r ) See al so Gr ifi th v . R icketts (t) 5 H . L . C. 121 .

7 H a. 307.
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decision s . The trust for the payment of the debts of F. S .

[the settlor in the case then under discu ssion ] was during his life
a trust which he might revoke or vary at his pleasure such

revocation became by his death impossible
”

(u ) . Again ,
in In re Fitz

gerald
’

s Settlement (v) , the head- note is that the doctrine of

Garrard v . Lauderdale does not apply to provision s for creditors
which do notcome into operation till after the death of the settlor.”
Perhaps this is rather too broad a statemen t

,
how ever. Lord

Ju stice Cotton says ( it ) , Probably the settler might have dis

regarded the trusts and it w ou ld seem to be more correct to
say that where the tru st is not to come in to operation till after the
death of the settlor, although Gar rard v . Lauderdale applies so as

to render the trust revocable by him, yet if he dies w ithou t revoking
it, it then becomes irrevocable . The same point came for decision
before Mr . Ju stice K ekew ich , in Pr iestley v. E l l is (cc) , w ho held ,
follow ing Synnot v . S impson , that w here the trust is for the

creditors ex isting at the time of the settlor ’s death , a tru st is created
which can not be revoked

,
at any rate af ter the settlor ’s death ; bu t

w hether the settlor himself cou ld have revoked the tru st before his
death was expressly left open (y) .

There is a decision of Vice- Chan cellor Malin s in In re Sander
’

s

Trusts (z) w hich confli cts w ith these, but it seems to be the on ly case
in conflict w ith what has been said, an d mu st

,
having regard to the

w eight of au thority again st it, be con sidered of doubtfu l au thority .

I l lustration .

By deed of family arrangemen t made by A . and B . (father
and son ) in 180 7 , an estate is limited to A . for life, w ith remainder
to tru stees upon trust w ith con sen t of A . an d B . during their join t
lives , or of the survivor, and after the death of the sur vivor at the
discretion of the tru stees to sell and apply the proceeds in paymen t
as therein mention ed of al l debts ow ing by A . and subject thereto
to hold any u n sold hereditamen ts to the u ses of a deed of even date
u nder which A . and B . are successive tenan ts for life w ith remainder
to an in fan t son of B . in tail . A .

’
s creditors are n either parties to

nor named in the deed
,
nor is it ever commu n icated to them .

(a) Compare the remarks of the sam e (w ) P. 22 of the report.

j udge in rtl ontefiore v . B rowne (x ) ( 1897) 1 Ch . 480.

7 H . L . C. 241 . (y) See p . 503 of the report.

(4 ) 37 011 . D . 18. (z) 47 L . J . Ch . 6 67.
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A fter A .

’

s death the tru stees sell part of the estate w ith B .

’
8 con

s en t , and out of the proceeds pay all A .

’
s debts except one du e to

X . (A .

’
s sister) , of which they are unaware. In 1889 the tru stees ,

w ith the con cu rren ce of B . (who is A .

’

s ex ecu tor) , con vey the
u n sold property to the u ses of the second deed of 186 7 . B . cannot
revoke the tru st, an d the in fan t tenan t in tail takes the property
subject to the liabil ity for the debt du e to X . P r iestley v . E l lis,

( 1897) 1 Ch . 489 .

(d) When an intention to create a trust otherwise app ears
— In

Wi lding v . R ichards (a) , Vice- Chan cellor K n ight Bru ce, whi le
adm itting that if an in strumen t in favour of creditors , though in
form a tru st, is in tended to be a mere in strumen t of agency , the
in ten tion mu st have effect given to it , w en t on to say that it is not
every deed in favou r of creditors to which no creditor is a party
that is of that description ; the Cou rt in each case mu st be gu ided
by the particu lar circumstan ces . Again , in Smith v . H u rst (b) ,
Vice- Chan cellor Tu rn er said in cases of deeds pu rporting to be
executed for the benefit of creditors, and to w hich no creditor is a
party, the motive of the party ex ecuting the deed may have been
either to ben efit his creditors or to promote his ow n con venien ce ;
and the Court there has to examin e in to the circumstan ces for the

pu rpose of ascertain ing what was the true purpose of the deed.

A nd this was follow ed by the Cou rt of Appeal in N ew P rance and

Garrard
’
s Trustee v . H unting (c) .

I l lustrations .

1 . A . borrow s money from B . and C. for w hich he gives them
bon ds, atthe same time con veying property toX .

,
a creditor

,
upon

tru st to secu re repayment of a n umber of specified debts , in cluding
those due to B . , C. an d X . The deed is n ot execu ted by the
creditors , but they are informed of its existen ce . The deed is

binding on A . Wi lding v . R ichards , 2nd dec. 1 Coll. Ch .

R . 6 55.

2 . A . conveys to B . and C. al l his real estate upon tru st to sell
and pay off his mortgage and other debts, and after satisfying the

(a) 1 Coll . Ch . R . 6 55 . (c) (189 7) 2 Q. B . 19 . See al so God

(b) 1 0 H are, 30. f rey v . Poole 1 3 App . 497.
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same in tru st to pay the surplu s to tru stees in tru st for A .

’

s w ife

for life, and after her death for their children in equal shares as
tenan ts in common . This tru st is irrevocable by A . Godfrey v.

Poole 13 App. Gas . 497.

3. A .
,
a tru stee, by deed con veys an estate to B . upon trust to

raise thereou t by sale or mortgage and w ith this sum to

make good certain breaches of tru st w hich A . has committed in
respect of the tru st estates specified in a schedu le tothe deed . The

existen ce of the deed is notcommu n icated toany of the beneficiaries
or to A .

’

s creditors . The deed is n ot revocable by A . or by the

tru stee in A .

’

S bankruptcy. N e wPrance and Gar rard
’
s Trustee v .

H unting, (1897) 2 Q. B . 19 .
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SECTION VIII.
— ENFORCEABILITY OF EXPRESS TRUSTS .

A VOLUNTARY tru st is n ot enforceable , u n less

(a) The settlor has tran sferred or don e al l in his~

power to tran sfer the tru st property to the

tru stee ; or
(b) has declared him self

,
or directed the person in

whose con trol it is , to be a tru stee thereof .

In order to determine whether or not a trust w ill be en forced
by the cou rts— setting aside any question of fraud , mistake, ille
gal ity, or other in validatin g cau se— it is n ecessary to distingu ish
betw een (1 ) tru sts created

,
or intended to be created , for valuable

con sideration ,
and (2) volun tary tru sts ; and in the case of the

latter
,
betw een (a) perfect volun tary tru sts and (b) imperfect

volu n tary tru sts .

I .
— TRUSTS FOR VALUE .

Where there is valuable con sideration
,
and atru stis inten ded to

be created , formalities are of minor importan ce, sin ce, if the tran s
action cannot take effect as a perfectly created tru st

,
it may be

en forced by a cou rt of equ ity as a con tract (a) . The matter then
becomes one of con tract law

,
and sin ce (ex ception s excepted) no

on e can su e on a con tract u n less he is aparty to the con sideration ,

no on e can enforce the con tract to create the tru st u n less he is a
party to the con sideration . H ow ever, in the ordinary case of a

marriage settlemen t, the children of the con templated marriage
itself are said to be “

w ithin the con sideration of the marriage,”
and may en force any covenan t for their ben efit con tain ed in the

(a) Lewin ,
Tru sts , 1 1th ed . 6 8 ; 35 . See Lee v . Lee 4 Ch . D .

Underhil l , Tru sts and Tru stees , 6th ed . 1 75 .
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purposes of the settlement or declares that he himself holds it in
tru st for these pu rposes.

”

Itappears , moreover , from the case of Tierney v . Wood (g) , that
there is another method not men tion ed by the Lord Ju stice, viz
that where the legal estate in the tru st property is ou tstanding , it
is su fficien t if the settlor directs the tru stee to hold the property
for the ben efit of the cestu i gue tr ust.

These three methods of perfecting a volun tary tru st are

illu strated as follow s

I l lustrations.

.Where the Settlor has Transf erred the TrustProp erty to the Trustee.

1 . A . by volu ntary deed con veys property in tru st for him
self (A .) for life, and after his death to pay thereou t variou s
an n u ities and , subject thereto, in tru st for sale and division of the

proceeds among his children , w ith pow er of revocation by deed

attested by two or more credible witnesses . This creates a bindin g
trust

,
and it is not revoked by a reconveyan ce of the property by

B . to A . by deed not attested by two w itnesses
,
nor by A .

’

s w il l.
E llison v . E l lison 6 Ves. 6 56 .

2 . A . , being of improviden t habits an d being in prison for
d ebt , ex ecu tes a volu n tary settlement by which he assign s to B . al l

his in terest in the property of his late brother upon certain tru sts
for the ben efit of A . du ring his life and after his death for hi s
childr en

,
w ith tru sts over . A . marries an d has a child . H e cannot

get the deed set aside on the ground that it is volu ntary . Petre v.
E sp inasse 2 My . K . 496 .

3. A .
,
asingle w oman not immediately con templating mar riage,

tran sfers a sum of stock to which she is absolu tely en titled to
tru stees upon tru st to pay the dividends to her u n til marriage, and
after marr iage upon the u sual tru sts of amarriage settlemen t . Thi s
is an irrevocable trust, and A . cannot have the deed set aside on

the grou nd that it is volun tary . B il l v . Gureton 2 My.

K . 503.

4. A . by an te- nuptial marriage settlemen t assigns a rever
s ionary in terest in certain tru st fun ds standing in the names of X.

,

(g) 19 Beav . 330.
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the life tenan t, an d A .
, to B . and C. upon the u sual trusts of a

marriage settlemen t and , subject thereto, for D . (A .

’

s n iece) . The

legal in terest in the tru st fu nds is n ever tran sferred to B . and C.
,

and subsequ en tly A . pu rports to settle the property on other tru sts .

The first settlemen t is en forceable by B . an d C. and D .
,
and A .

w ill be restrain ed from carrying out the second . K ekewich. v .

Manning 1 D e G. M . G. 1 76 (h) .

5 . A . , being abou t to go in to bu sin ess on the Stock Exchange,
execu tes a volun tary deed con veying al l his property except 1 ,000l .
to tru stees upon trust for the separate u se of his w ife for life

,
with

remainder to his childr en . A . cannot have the deed set aside
merely on the ground that it does not contain a pow er of revoca
tion . H enry v . A rmstrong 18 Ch . D . 6 68.

6 . A .
,
having previously told B . that if she wou ld con tinu e in

her service un til her death she wou ld leave in the care of C. a

presen t for her beyond w hat she might leave her in her w ill, han ds
to C. ,

her sol icitor and on e of her execu tors, a promissory note

Signed by herself and payable on demand to B . , telling C. not to

men tion the note to anyon e but B .
,
but to retain it till the death

of A . ,
and then to give it to B . if she shou ld remain in A .

’

s service
u n til her death . This is a tru st in B .

’

S favour
,
who is en titled to

prove for the amou n t in the admin istration of A .

’

s estate. I n re

R ichards 36 Ch . D . 541 .

Where the Settlor has done al l in his power to transfer the Trust
Prop erty to the Tr ustee.

1 . A . by volun tary deed assigns a pol icy of assurance on his

life to B . and C. upon trust for the benefit of D . and her chil dren .

A . del ivers the deed to C.
,
but retains the policy of assurance. No

notice of assignmen t is ever given to the assurance office
,
and A .

subsequ en tly su rrenders the policy to them . This is a perfect
trust

,
sin ce no act remain s to be don e by A .

, and the tru st is .

enforceable again st him . Fortescue v . Barnett 3 My.

K . 36 (i) .

(h) This decision w as explain ed in In (i ) Thi s decision is atfir stsightalittle
re El lenborough , (1903) 1 Ch . 6 97, below ,

cu riou s
,
since by s . 3 Of the Policies Of

'

p . 64. A ssuran ce A ct, 1867, it is provided that.
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2 . A . by a volu n tary deed assign s a plot of land which he
holds under an agreemen t for a lease

,
w ith the agreemen t and al l

his in terest therein
, to tru stees upon certain tru sts . Subsequ en tly

a lease of the premises is granted to A .
,
but the legal term thereby

vested in him is n ever assign ed to the tru stees . This creates a
perfect tru st, the settlor having completely assign ed the equ ity
vested in him at the date of the settlemen t , and the subsequ en t
gran t of the lease being immater ial . Gilbert v . Overton

2 H . M . 1 10.

3. A . w rites to B .
, on e of the tru stees of his marriage settle

ment, a letter statin g that he is desirou s of makin g a settlemen t
u pon his four children of six pol icies of assuran ce on his ow n life,
the particu lars of which he gives. Three of the policies are handed
to B .

, but the other three are deposited w ith the office as collateral
security , but A . u ndertakes to pay off the loan . The letter
describes the tru sts u pon w hich the policies are to be held , and u n til
the settlement is execu ted A . is to be bound by this agreemen t in
the same mann er as if the settlementw ere actually execu ted .

”
No

notice of the letter is given to the office , no formal settlement is

ever execu ted , and no n otice is ever given to the other tru stees .

B . dies , an d the letter and policies are return ed to A . This is a
complete assignmen t of the policies to B .

,
and the tru st is enforce

able . In re K ing, Sewel l v. K ing 14 Ch . D . 179 .

4. On the marriage of A . w ith B .
, A .

’

s property is settled upon

B . an d A . successively for life
,
remain der to the children of the

marriage, remainder in defau lt of children to A . absolu tely if She

survives B .
,
but if she dies in his lifetime, as she may by w ill

appoint, remainder in defau lt of appoin tmen t to her n ex t of kin ,

excluding her hu sband . A . and B . can not revoke the settlemen t

n o assignmen t of apolicy of life assu r is complete as soon as he has ex ecu ted

an ce is to con fer on the assign ee any the assignment.

“ The tru stees ought

right to su e for the amoun t of the pol icy to have given notice of the assignment,

until a. w ritten note of the date and but their om ission to give notice cannot

pu rport of such assignment has been affect the cestu i que trust,
”
Sir John

given to the assuran ce company. But Leach
,
M . B .

,
says at p . 43 of the

it seem s that it is no part of the duty report. This case was fol low ed in

of the assignor to give the notice ; this Pearson v . The A micable A ssurance Ofiice
is for the assign ee to do ; so far as the 27 Beav . 229 .

assignor is concerned , the assignment



ENFORCEABILITY OF EXPRESS TRUSTS. 6 3

as again st the next of kin , even though there be no issu e of the

marriage and no possibility of issu e. Pau l v . Pau l 20 Ch.

D . 742.

Where the Settlor has declared H imself , or the Person in whose

control the Prop erty is to be, a Trustee.

1 . The legal estate in fee in lan ds is vested in A . in trust for B .

B . sign s a documen t addressed to A . , directing that th e lands and
other property Shall after his death be held for the benefit of certain
person s . This is an en forceable tru st . Tierney v . Wood (1854)
1 9 Beav. 330.

A . by volun tary settlemen t covenan ts to surrender copy
holds to B . , C. and D . on certain tru sts, and that un til the su rrender
is made she w ill stand possessed thereof in tru st for B .

, C. and D .

This con stitu tes A . a tru stee upon the tru sts of the settlemen t.
Steele v. Wal ler 28 Beav . 46 6 .

(b) Imp erfect Voluntary Trusts . In order to render the
'

[volu n tary] settlemen t binding ,” says Lord Ju stice Turner in
M ilroy v. Lord “

one or other of the modes [above men tion ed]
mu st, as I understand the law of this court, be resorted to, for
there is no equ ity in this cou rt to perfect an imperfect gift. The

cases
,
I think, go further to this ex ten t, that if the settlemen t is

in tended to be effectuated by on e of the modes to which I have
referred, the cou rt w ill not give effect to it by applying another of
those modes. If it is in tended to take effect by tran sfer, the court
w ill not hold the in tended tran sfer to operate as a declaration of

tru st, for then every imperfect in strument wou ld be made effectual
by being converted in to aperfect tru st (1c) .
The ru le that a volun tary tru st is not en forceable if it is

imperfect is illu strated by the follow ing cases

I llustrations.

1 . A . by volun tary deed covenan ts w ith B . and C. to su rrender

( i ) ( 1862 4 D e G. F. J . atp . 274. L . R . 17Eq. 8 ; In re D
’
A ngibaa

(It) See also Colman v . Sarrel 15 Ch . D . 228 ; In re A nstz
'

s 31

l Ves . 50 ; Jeflerys v . Jefi
'

erys Ch . D . 596 ; Green v . Paterson

Cr . Ph . 141 Mar ler v . Tommas 32 Ch . D . 95.
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copyholds to them upon tru sts for the ben efit of his three daughters .

A . dies w ithou t surrendering the copyholds , and by his w il l devises
part of them to his w ife, who is admitted . A .

’

s daughters cannot
enforce the covenan t to surrender the copyholds again st the w ife.

Jefi
'

erys v . Jeflerys Cr . Ph . 138.

2 . A .
,
being con tingen tly en titled to a reversionary in terest in

a tru st fu nd having a mere expectan cy or sp es successionis) ,
execu tes a volu n tary assignmen t thereof to B .

,
upon tru st as to

part for A . and as to the remainder for B . him self . NO notice is
given to the tru stees of the fu nd . This does not establish the
relation of trustee and cestu i gue trust, and B . cannot en force the
assignmen t . Meek v. K ettlewel l 1 H are

,
464 ; (1843) .

1 Ph .

342 (l ) .

3. A . by volun tary settlemen t purports to assign copyholds to
trustees upon tru st for himself for life w ith remainder to B .

,
and

the settlemen t con tain s a covenan t for fu rther assu ran ce. A . dies
w ithou t surren dering the copyholds . B . can n ot en force his in terest
in the copyholds. D ening v . Ware 22 Beav. 184.

4. A . execu tes a volu n tary deed purporting to assign bank

Shares to B . upon tru st for C. B . at the same time has a gen eral
pow er of attorney from A . au thorizing him to tran sfer the shares
and a fu rther pow er au thorizing him to receive the dividends, but
no tran sfer is in fact made. This is notavalid tru st of the shares,
sin ce it was not A .

’

s in ten tion to con stitu te himself a tru stee
, but

to vest the tru st in B . , and this has notbeen don e , the bank shares
being tran sferable on ly in the books of the bank and n o tran sfer
having been made to B . .Milroy v . Lord 4 D e G. F .

J . 264.

5 . A . execu tes a volun tary settlemen t contain ing a recital that
a sum of 2 ,000l . has been paid to B .

,
and declarin g that B . shall

stand possessed thereof upon trust for A . for life
, w ith an u ltimate

(I) Thi s decision is not overru led by which is val id u nder 8 9 Vict. c . 106 ,

K ekew ich v . Mann ing (sup ra, p . 6 1 , see S . 6 . In Meek v . K ettlewel l and In re

In re E l lenborough , Towry Law v . Barne
, E l lenborough, there w as a pu rported

(1 903) 1 Ch . In K ekew ich v . vol untary assignment of a mere sp es~

Mann ing there w as a voluntary assign succession is
, which is not enforceable.

ment of a futu re interest in property,
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trust in favou r of next of kin . The recital is un true
,
and A .

dies w ithou t paying B . A .

’
s next of kin cannot enforce the tru st .

Mar ler v . Tommas L. R . 17 Eq. 8.

6 . A . volu n tarily covenan ts w ith trustees to assign a fu nd
!

to

them upon certain tru sts w ith u ltimate remainder to A .

’

s n ext of '

kin . A . dies w ithou t having execu ted an assignmen t of the fund .

The fund belongs to A .

’

s personal represen tatives, and the n ext of
kin have n o claim upon it . In re D

’

A ngibau 1 5 Ch . D .

228.

Imperfect Voluntary Trusts in VVil ls .
—It is sometimes Stated

that the cou rt w ill en force a volu n tary tru st in a w ill , as if this .

w ere an exception to the gen eral ru le that an imperfect volun tary
trustw ill not be en forced (m) but it is difficu lt to imagin e a tru st
created by w ill in which the testator does not either tran sfer, or do
all in his power to tran sfer, the tru st property to the tru stee

,

or make himself or the person in w hose con trol it is a tru stee
thereof . The case

, therefore, seems to be covered by the rule
stated above.

Imp erfect Voluntary Trusts for Char ities — Statemen ts are also
to be fou nd w hich appear to suggest that if the trust is .

charitable it w ill be su stained even though volu ntary an d imper
feet (n) . The case cited in support of this is Sayer v. Sayer (o) . In

this case A . bad power to appoin t stock by her w ill signed, sealed
and publ ished in the presen ce of and attested by tw o or more w it
n esses .

”
A . made an unattested w il l prior to the Wills A ct

,
1837

,

by which She pu rported to give the stock to or to the treasurers of
certain charitable societies, and this was held '

a good exercise of
the pow er of appoin tment.

On the other hand, it is said that the mere ex istence of an.

in tention to devote property to charity , when that in ten tion has .

notbeen carried into effect
,
is not su fficien t to create a charitable

(m) See, e.g. ,
Underhill , Tru sts and (o) 7 H are, 377 ; affirmed on

Trustees , 6th ed . 34 . appeal as Innes v . Sayer 3 Mac

(n) Snell , Equity, 12th ed . 1 18. G. 6 06 .

H .
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trust. Thu s, money deposited by a testatrix m abank in her own

as tru stee for charitable purposes,” was held to form part

of her estate in S innett v. H erbert (p ) . And the case above cited
seems to be real ly on ly an example of the rule that a defective
ex ecu tion of a power wil l be aided in favour of certain classes of

persons , among whom are charities.

(p ) L . R . 1 2 Eq. 201 . See Tudor , Charitable Trusts , 3rd ed . 40.
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has he is on ly liable in damages if he changes his mind and breaks
his con tract .
Mr . Lew in says : It may be laid down as a clear and undis

puted ru le that no one is compellable to u ndertake a tru st (o) .
It follow s that any person appointed a tru stee has a right to
disclaim the office.

A disclaimer shou ld be made by deed, for a deed is clear
evidence and admits of no ambigu ity but a

.

deed is not n ecessary ,
and a verbal disclaimer has been held su fficien t (d ) , as has also a

disclaimer by mere condu ct And sin ce the tru stee cannot
disclaim the office w ithout also disclaiming the legal estate in the

trus t property, if hi s condu ct Show s that he has disclaimed the
tru steeship , it also shows that the legal estate is not in him (f ) .

The disclaimer must be of the whole tru st ; a disclaimer of part
on ly is invalid . It is not competen t for any trustee to say I will

attend to some of the tru sts
,
and I w ill notattend to others . So

that even though part of the trust property be in England and

part in aforeign coun try, and the tru stee be residen t in the foreign
cou n try, if he accepts the tru sts as to the foreign property he
accepts them wholly , or , pu tting it conversely , if he execu tes a

disclaimer of the tru steeship so far as it relates to the English
property on ly, it does n ot operate as a disclaimer at al l (g) .

A disclaimer ought to be made w ithou t delay . If the tru stee
allow s more than a reasonable length of time to elapse a presump
tion arises that he has accepted . It is then a qu estion of fact
whether hi s acqu iescen ce amou n ts to an acceptan ce of the office (h) .
An d the disclaimer mu st be made before the tru stee has entered on
the du ties of the office

,
for a tru stee who has on ce accepted the

tru st cannot afterwards renounce it (i) .

Sect. 7 of the Real Property A ct
,
1845

, provides that an estate
or in terest in any tenemen ts or hereditamen ts in England of any
tenure may be disclaimed by amarried woman by deed and that
every su ch di sclaimer shall be made con formably to the provision s

(0) Tru sts, 1 1th ed. 214. (f ) In re B irchal l , sup ra.

(d) Foster v . Dawber (186 0) 8W . R . ( g) In re Lord and Fu l ler ton
’
s Contract

,

646 . (1896 ) 1 Ch . 228.

(e) Stacey v . E lp h 1 My. K . (h) Lew in ,
B u sts , 1 1th ed . 2 15 , 219 .

1 95 ; In re Gordon L . R . 6 Oh . (i ) Sn el l , Equ ity, 12th ed . 15 1 ; Un

App . 531 ; In re B irchal l 40 Ch . derhil l , Tru sts and Tru stees , 6th ed

436 . 148.
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of the Fines and Recoveries Act, 1833. H aving regard to the
d ecision in In re H arkness and A l l sopp

’

s Contract the Married
Women

’
s Property Act, 1882, did not apparently affect this pro

vision where the married woman was a tru stee, so that a tru stee
whowas amarried woman had apparently to di sclaim a tru steeship
of land by deed acknow ledged . But the effect of sect. 1 of the
Marri ed Women

’
s Property Act, 1 907, which enables her to

dispose of property held by her either solely or join tl y w ith
any other person as tru stee or personal representative as if she

w ere afemme sole,” seems to render this obsolete.

The effect of disclaimer by a tru stee where there is a cc - tru stee
is to vest the whole legal estate in the cc - trustee : and as regards
the exercise of the office, even if the trust be accompan ied w ith a
pow er, the con tinu ing tru stee may admin ister the tru stw ithou t the
con cu rren ce of the tru stee who has chosen to disclaim ,

and w ithou t
the appoin tmen t of anew tru stee And when the disclaimer
has been execu ted it operates retrospectively , and makes the other
tru stee the sole tru stee ab initio
When the tru stee is a sole tru stee the effect of the disclaimer

is to revest the t r

ust property in the settlor or those deriving title
under him

,
and to render him or them subject to the obligation s of

the tru st (I) .

(j ) (189 6 ) 2 Ch . 358. (l) Mallottv . Wi lson , (1903) z0h . 494 ,

(It) Lew in ,
Trusts, 1 1th ed. 218. follow ing Jones v . Jones W . N .

190.
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SECTION X.
-CONSTRUCTION OF EXPRESS TRUSTS .

1 ) WH EN the l im itation s Of the tru st property are com

pletely expressed
'

in the in strum en t creating it , the tru st
is cal led an execu ted tru st. An . execu ted tru st mu st be
con stru ed in accordan ce with the techn ical mean ing of

the words u sed by the settlor .
(2) When the lim itation s of the tru st property are

not completely expressed in the in strumen t creating the

tru st
,
bu t are on ly indicated in gen eral term s with a view

to a complete declaration in a subsequ en t in strum en t
,
the

tru st is cal led an execu tory tru st . An ex ecu tory tru st
mu st be con strued in su ch mann er as will best g ive cflect

to the in ten tion Of the settlor
,
an d the words u sed by

him may be subordinated to su ch in ten tion .

(3)— (a) In the case of an executory tru st in an an te
n uptial settlemen t or agreemen t for a settlemen t there is .

a presumption that the in ten tion Of the settlor is to
provide for the issu e Of the marriage .

(b) There is n o presumption Of in ten tion in the case
Of an ex ecu tory trust in any other in strumen t .

For the pu rposes of in terpretation , tru sts are divided into
execu ted tru sts and ex ecu tory tru sts .

The distinction betw een execu ted and execu tory tru sts was

taken as long ago as 1705 in Leonard v. Ear l of S ussex (a) , and was

recogn ized in several subsequ en t cases It is generally regarded ,

(a) 2 Vern . 526 . 2 Vern . 536 ; Bale v. Colman

(b) E .g .
, Sweetapp le v . B indon 1 P. Wm s . 145 ; Stamford v . H obart
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how ever , as having been finally established by the leading case of

Glenorchy v. Bosoille (c) in 1 733.

A lthough, how ever, it is now completely settled that the dis
tin ction ex ists for the pu rposes of interpretation (d ) , the precise
method of determin ing to which class a tru st belongs is not so

clearly stated in the cases (e) . The words ‘
execu tory tru st, ’

said Lord Northington in A usten v . Taylor (f ) , seem to me to

have no fixed sign ification .

”
Lord K ing , in the case of Pap il lon

v . Voice describes an execu tory tru st to be where the party
mu st come to this court to have the ben efit of the w ill . But that
is the case Of every tru st . Later on in the same case he says .

The tru e criterion is this : wherever the assistan ce of tru stees ,
which is u ltimately the assistance of this court

,
is necessary to

comp lete a l imitation
,
that is sufficien t eviden ce . of the testator ’s

inten tion that the cou rt shou ld model the limitation s. But where

the trusts and limitations are already exp ressly declared, the court
has no au thority to interfere, and make them difierent from w hat
they w ou ld be at law

A l l tru sts are in a sen se execu tory , said Lord St. Leonards
in Egerton v. Ear l B rown low (la) , becau se atru st cannot be executed
except by a con veyan ce, and therefore there is always something
to be don e. But this is n ot the sen se w hich a court of equ ity
pu ts upon the term ‘

executory trust.

’
A cou rt of equ ity considers .

an execu tory tru st as distingu ished from a tru st executing itself,
an d di stingu ishes the tw o in this mann er : H as the testator been
what is called , and very properly called

,
his ow n conveyan cer

H as he left it to the cou rt to make out from general expression s
w hat his in ten tion is , or has he so defin ed that in ten tion that you

have nothing to do bu t to take the limitation s he has given to you .

and to con vert them in to legal estates
It is Of the essen ce of an executory trust that it shou ld not

be fu lly expressed or declared in the in strumen t creating it , but

3 Bro. P. C. Tom l . 31 ; Trevor (d) See Sackvi l le West v . Viscount

v . Trevor 1 P . Wm s . 6 22 ; an d H olmesdale L . R . 4 H . L . 543.

Pap i l lon v . Voice 2 P . Wms . (e) See Wh . Tud . L . 0 . Eq. 7th ed

471 .

vol . 11 . 771 .

(c) Gas . t. Tal bot, 3 ; Wh . ( f ) 1 Eden , 36 6 .

Tud . L . 0 . Eq. 7th ed . vol . ii . 76 3. See ( 9 ) 2 P. Wms . 471 .

Lord H ardw icke
’
s remark at 2 Atk . (It) 4 H . L . C. at p . 21 1 .

582 .
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that it shou ld requ ire some further deed or in strumen t for its
complete legal expression ,

”
said Lord Westbu ry in Sac/coil le West

v . ViscountH olmesdale (i) .

An execu tory tru st, according to Lord Cairn s in the same

case (j ) , is
“
a tru st which is to be executed by the preparation

of a complete and formal settlement, carrying in to effect, through
the operation Of an apt an d detailed legal phraseology , the general
in tention compendiou sly indicated.

”

Sir George Jessel (It) thought a tru e execu tory tru st was

perhaps a little more narrow ,

“
as where a con veyan ce has been

directed to be executed by a testator , but it is called an execu tory
tru st, and perhaps not in correctly, w here in stead of expressing
exactly w hat he mean s, that is , filling up the terms Of the

tru st, he tells the tru stees to do their best to carry out his

in ten tion .

From these dicta it seem s that a tru st is execu tory if (1 ) the
limitation s of the trust property are not completely expressed in

the in strumen t creating it, but are on ly indicated in gen eral terms,

and (2 ) a further in strumen t is requ ir ed in order to completely
declare them . Any other tru st is executed .

EXECUTE ! ) TRUSTS .

In the case of Bale v . Colman ( l) , Lord H arcour t laid it down
that the same w ords of lim itation ought to receive the same

con stru ction in a court of equ ity as they have at law . An d Lord
Talbot, in the. leading case of Glenorchy v. Bosoil le (m) , said : I

think in cases Of tru sts ex ecuted or immediate devises
,
the con

stru ction of cou rts of law and equ ity ought to be the same ; for

there the testator does n ot suppose any other conveyan ce w ill be
made .

Lord H ardw icke appears to have thrown some doubt on this
in Bags

-lame v . Sp encer but he subsequ en tly altered his

opin ion

(i) L . B . 4 H . L . at p . 56 6 . (m) Gas . t. Tal bot, 3.

(j ) A t p . 571 . (n ) 2 Atk . atp . 582.

1k) In Ill i les v . H arf ord 1 2 Ch . (0) Exel v . Wal lace 2 Ves . at

D . at p . 6 99 . p . 323. A nd see note at 2 Cox
, 8, and

(l) see 2 -P. Wms . 473. 3 Ves . 396 .
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I l lustrations .

1 . A . devises land to B .
,
C.,
D . an d E . for payment of debts,

and afterwards to the u se of them and their heir s , save that B . is

to have his share for life w ith pow er to make leases , remainder to
the heirs male of his body

,
remainders over. This is a tru st

[ executed] , and B . takes an estate tail male . Bale v . Colman

1 P. Wms. 141 2 P. Wms. 474.

Z . A . devises lands on certain tru sts , and subject thereto to the
u se of B . for life, remainder to tru stees to support con tingen t
remainders , remainder to the u se of the heir s male of the body of
B . and their heirs . This is a tru st [execu ted] , and B . takes an
estate tail [male] . Wr ight v . Pearson 1 Eden ,

1 19 .

3. A . devises lan d to tru stees in tru st to pay certain annu ities
,

and subject thereto in tru st f or B . and his assign s for life, w ithou t
impeachmen t of waste, remain der to the tru stees to preserve con

tingen t remainders , remainder to the u se of the heirs of the body
of B .

, remainder to testator ’s ow n right heirs . H e then gives the
residu e of his personal estate to be laid out in land , which shall
thereafter remain

,
con tinu e

,
an d be to the like uses . B . takes an

estate tail in the land to be pur chased . A usten v . Taylor

1 Eden , 36 1 .

It shou ld be men tioned here that although techn ical w ords of

l imitation have the same con stru ction in executed tru sts as in legal
limitation s , w here n o techn ical w ords of limitation are u sed at al l

,

tru sts , execu ted as w ell as ex ecutory
,
are sometimes con strued

more liberally . The au thorities are somewhat con fu sing , and

there appears to be some conflict between the older tex t- book
w riters an d the more modern . The subject is dealt w ith in

Cru ise’s D igest , vol . 1. 343 (which seems to give the ru le too

favou rably to tru sts) ; Hayes , Con veyan cing, 5th ed . vol . i . 9 1
Preston , Estates , vol . 1 1 . 64 ; Wil liams

,
Real Property, 19th ed .

181 ; Lew in ,
Tru sts , 1 l th ed . 120, 121 and Elphin stone, Inter

pretation Of D eeds
,
ru le 104— which seems to give the ru le too

narrow ly .

Perhaps the ru le may be stated to be that a limitation of a

tru st Of real estate w ithou t words of inheritance w ill give the
beneficiary a life estate on ly u n less an inten tion on the part Of the
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settlor or gran tor to pass a fee simple or fee tail appears in the
instrumen t con tain ing the limitation (o) .

EXECUTORY TRUSTS .

In matters executory or in cases of articles or aw ill directing
a conveyance, where the w ords of the articles or w il l are improper
or informal the court w il l n ot direct a conveyance according to
such improper or in formal expression s , bu t w ill order the convey
ance or settlemen t to be made in a proper or legal manner, so as

may best an swer the in ten t of the parties (p ) .
In con str uing an execu tory trust a court of equity exercises

a large au thority in subordinating the language to the in ten t,
”

said Lord Westbury in Sachai l le West v. ViscountH olmesc
’

ale (q) .

The origin of the rul e, according to Lord H atherley (r ) , may
be traced tothe desire to obviate the con sequ en ce of the extremely
techn ical doctrine in Shel ley’

s Case.

Lord Eldon seem s at one time to have felt some hesitation
in accepting the doctrine but he afterwards fu lly assented
to it (t) .

Execu tory tru sts are most frequen tly to be found in ,
although

they are not confined to, marriage articles and w ills, and these
requ ire separate consideration .

Executory Trusts in Marr iage A rticles .
— In the case of marriage

articles there is apresumption arising from the
'

nature of the docu
men t that the inten tion of the settlor was tomake a provision for

(o) The cases of H olliday v . Overton ( p ) Stamford v . H obart 3 Bro.

(1852, 1 5 Beav . Luc as v . B ran

drath (1860, 28 Beav . Tatham v .

Vern on ( 186 1 , 29 Beav. 6 04) Jl eyler v .

Meg/ k? (1883, l l L . R . Ir . I n re

Winston ’
s Settkme nt ( 1894, 1 Ch .

Dearberg v. Letchford (1895 , 72 L . T .

and In re I rwin (1904, 2 Ch .

are in stances of the absen ce of any

indication of su ch in tention . The cases

of Pugh v . D rew (186 9 , 1 7 W . R .

In re Trinyham
’
s Trusts ( 1904, 2 Ch .

487) and In reOliver
’
s Settlement (1 905 ,

1 Ch . are instances in w h ich su ffi

cient indication of an intention to pass

the fee simple was found .

P. C. 31 . And see Glenorchy v . Boeoi l le

Gas . t. Tal bot, 3 : A usten v .

Taylor 1 Eden , 36 1 ; White v .

Carter 2 Eden , 367 ; Jervoise V.

D uke of Northumber land l J . 85

W . 570 .

(q) L . R . 5 H . L . at p .

‘
56 5.

See al so other cases cited below .

(r) L . R . 4 H . L . at p . 553.

(8) See his judgment in Newcastle v .

I incoln 12 Ves. 236 .

(t) Jervoise v . D uke of Northumber land
1 J . W . at p . 571 . An d see

L . R . 6 Eq. atp . 548.
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d ecreeing su ch settlemen t as he has directed w ill depart from his

words in order to execute his in tention (w) .
The on ly difference

, said Lord H atherley , in the case of a

w ill, or deed of gift , not being marriage articles , is this, that the
in ten t must appear in some manner on the face Of the instrumen t
in order to ju stify the court in directing a settlemen t w hich does
n ot follow the exact w ords employed in the instrumen t con tain ing
the executory tru st, but by varying them effects the presumed
in ten tion Of the parties (x ) .

I l lustrations.

1 . A . devises property to B . for paymen t of debts an d legacies
and afterwards to settle the remainder and what remain s u n sold a
moiety to C. an d the heirs of his body by a second w ife ; taking
special care in such settlement that it never be in the power of C. to

doclc the entail dur ing his life. 0 . is on ly en titled to a life estate.

Leonard v. Ear l of S ussex. 2 Vern . 526 .

2 . A . devises [sic] 30W. to be laid out by her executr ix in lands

and settled to the on ly u se of her daughter B . and her children ;
and if she die w ithou t issue the' lands tobe equally divided betw een
her brothers and sisters then living . There being no eviden ce Of

a contrary inten t, B . takes an estate tail . Sweetapp le v . B indon

2 Vern . 536 .

3. A . devises real estate toX .
,
Y. and Z . upon tru st (by advice

of counsel) to conrey the same to the fir st son of B . for n in ety- ni n e

years if he shou ld so long live , remainder to the heir s male of the

body Of su ch first son ,
w ith remainders over. The in ten tion being

to make as strict a settlemen t as possible, the conveyance in
pursuan ce Of this w ill mu st, after the limitation to the first son of

B .
, con tain a limitation to tru stees du ring his life to preserve

con tingen t remain ders . S tamford v . H obar t 3 Brown
P . C. 31 (r) .

(w ) B lackburn v . Stables , sup ra. A n d dale L . R . 4 H . L . at p . 554.

see the j u dgmen t of Lord E ldon in (v) If the limitation to tru stees to

Jervoise v . D ulceof Northumber land preserve contin gent remainders w ere

1 J . W . at p . 574 ; and Sachvi l le not in serted
, the con tin gent remainder

West v . Viscou ntH olmesdale L . R . to the heirs male of the first son of B .

4 H . L . at p . 555 . w ou ld fail for wantOf -a particu lar estate

(x) Sackvi l le West v . Viscount H olmes of freehol d.
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4. A . by w ill gives personal estate to be laid out in the pur

chase of lands for B . and the heir s male of his body to be begotten
for ever ‘

; and for want of su ch issue, to C. and the heirs male of
his body to be begotten for ever ; w ith remainders over, and
appoin ts C. his execu tor. B . takes an estate tail. Seal v. Seal

Preceden ts in Chan cery , 421 (z) .

5 . A . devises [sic] to trustees to be laid out in the pur
chase of lands, and to be settled on B . for life withou t impeachmen t
of waste, and from and after the determination of that estate to
tru stees to preserve con tingen t remainders , remainder to the heirs
of the body of B .

, remainders over with power to B . to make a

j ointure. This is an execu tory tru st, and B . is entitled to an estate
for life merely. Pap i llon v. Voice 2 P. Wms. 470.

6 . A . devises land to tru stees in trust to sell, and thereout to
purchase other

.

lands or stock and to permi t B . to receive the
in terest and profits for life, an d after A .

’
s decease to permit C. to

receive the in terest and profits during his natu ral life, and after his
decease then in tru st for the u se of the issue of the body of B .

lawfu lly begotten . From the terms of the w ill it appears that B .

is in tended to take a life estate on ly . B . is entitled to ali fe estate
on ly an d not to an estate tail. M eu re v . Meure 2 Atk. 265.

7. A . devises lan d to tru stees upon tru st on the marriage of B .,

to convey itw ith al l con ven ien t speed to the u se of B . for life sans

waste
,
volun tary waste in houses ex cepted, remainder to her hus

band for l ife, remainder to the issu e of her body with remainders
over. This is an execu tory trust (p . and the conveyance must
be to B . for l ife wi th remain ders in str ict settlement . Glenorchy v .

Bosvil le Cas. t. Talbot, 3.

8. A . by his wi ll directs his trustees to convey freeholds in trust
for the separate u se of his daughter B . for and during the term of

her natural life, and so as she alone or su ch person as she shall

(z) This case is al so reported in 1 P . but this is omitted in the Prec. in Oh .

Wms . 290, and 2 Eq. Abr . 346 , w hich report, and in its absence the trust

state that there was a dir ection to settle w ould seem to be an executed one. See

the lands on B . an d his heirs male , Brett, L . C. Eq. 3rd ed. 38.

which w oul d make itan execu tory trust,
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appoin t Shall take and receive the ren ts and profits thereof, and so

as her husband is not to intermeddle therewith ; and from and after
her decease in tru st for the heirs of the body of B . This is an

ex ecutory tru st, and B . takes an estate for life on ly . Roberts v .

D iawell l Atk. 606 .

9 . A . bequ eaths personal estate to trustees upon trust to lay out

the same in the purchase of land , to be settled and assured as counsel
shal l advise for the u se of B . and his issue in tail male to take in
succession and p r ior ity of birth remainders over . Thi s is an execu

tory tru st, and B . takes an estate for life merely . White v . Carter

2 Eden
,
36 5 .

10. A . devises land to tru stees u pon tru st on B .

’
s attain ing the

age of tw en ty - on e years or being married that they Shall , as counsel
shal l advise

,
convey, settle and assure the same to B . for lif e, and

after her death then on the heirs of her body law fu lly issu ing .

This is an execu tory trust, and B . is en titled to an estate for life
on ly , w ith remainder to her first and other son s in tail gen eral.
Bastard v . Proby 2 Cox

,
6 .

1 1 . A . by w ill gives the residu e of his property to his execu tors
in tru st for B .

, adding , my w ill is that he Shall not be put in to
possession of any Of my effects till he attain s the age of tw en ty
fou r years

,
nor shal l my executors give up their tr ust til l ap roper

entail be made to the heir male by him.

”
This is an execu tory tru st

,

but, there being nothing to Show that the words are not u sed in

their techn ical sen se , B . takes an estate tail . B lackbu rn v . Stables

( 181 39 2 V . B . 36 7.

12 . A . devises to B . al l his real and personal estate u pon tru st
that the same shal l be settled by able counsel to go to an d amongst
his grandchildren of the male kind an d their issue in tail male,
remainder over. This is an execu tory tru st

, but, there being no

evidence of a con trary in ten tion , the grandchildren take estates tail .
Marshal l v . Bou sfield 2 Maddock

,
16 6 .

13. A . bequ eaths jew els to B .

“ to go an d be held as heir
looms by him , and by his eldest son on his decease, and to go and

d escend to the eldest son of su ch eldest son , and SO on , to the

eldest son of his descendan ts
,
as far as the ru les of law or equ ity
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become actually entitled to the Worcestershire estates, and if his
fifth son

,
or any of his issue male, are then living, the limitations

of the Cardiganshire estates in favour of hi s fourth son or his issu e
mal e are to absolu tely cease. A . also bequeaths leaseholds in
Cardigan shire to trustees upon such trusts as

,
regard being had to the

diff erence in. tenure of thep remises respectively, will bestor most near ly
cor respond with the uses declared of the Cardiganshire f reeholds.

This is an execu tory trust (p. and on the third son dying a

bachelor in the lifetime of the four th , the Cardigan shire leaseholds
go over to the fifth son , the shiftin g clau se, assuming it to be bad
for remoteness if appli ed verbatim to leaseholds, being modified so

as to make it good. Mi les v. H arford 12 Ch. D . 6 91 .

17. A . bequeaths the con ten ts of her house to trus tees upon

tru st to select the best pain tings , statuary, and china for the Earl
of E .

,
to be held and settled as heir looms, and to go w ith the title.

This is an execu tory trust (p. and a settlemen t w ill be
directed, giving a life interest to the earl, w ith remainder to the
n extheir of the earldom for his life. Cockerel l v . Ear l of E ssex

26 Ch. D . 538.

Executory Trusts in D eeds
— It is sometimes stated that execu

tory tr u sts are to be found on ly in marriage articles and will s (6)
But this is not correct, as appears from such cases as Rockford v .

t maurice and Maya v. Mayn below .

Execu tory trusts in settlemen ts not upon marriage, w hether
volun tary or for val ue, must be con strued in the same mann er as
ex ecu tory tru sts in w ills the in ten tion mu st appear on the

face of the instrument

I l lustrations.

1 . By apost- nuptial settlemen t for value, A . covenan ts to settle

lands as counsel shal l advise or direct to the u se of B . for lif e
,
and

after his decease to the u se of the heirs male of the body of B . ,

remainders over. Thi s is an execu tory trust (p. and the

in ten tion being to provide for B .

’
s issue and others

, B . takes an

(b) See Sn ell , Equ ity, 12th ed. 56 . at p .

“20 ; Sackvi l le West v . Viscoun t

(c) Rochford v . Fitzmaur ice 1 H olmesdale L . R. 4 H . L . at

Conn . Law s . atp . 172 ; 2Dr . &War . p . 554.
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SECTION XI.
— INVALIDATING CAUSES .

A TRUST is in valid if its creation has been induced by
frau d

,
du ress

,
undu e influ en ce or m istake, or if it is

created for afrau du lentpu rpose or any pu rpose forbidden
by law .

A tru st , like a sale, gift, mortgage or con tract, is liable to be
in validated by fraud , duress , u ndu e influ ence, m istake or illegality.

The detailed con sideration of these matters does not, stri ctly
speakin g , form part Of the law of trusts

,
but they quali fy what has

been said in the preceding section s , and there are certain in stan ces
in w hich they have a special importan ce in that bran ch of law .

FRA UD .

Fraud vitiates everything , and if a party has been indu ced
to en ter in to a tran saction by the frau d of another the tran saction
is void . There seem to be but few reported decision s in which a

trust has been set aside on this ground as distinct from the par

ticu lar species of frau d known as u ndue influ ence, but in the case

of Evan s v . ( larr ington (a) , where a w ife had fraudu len tly indu ced
her hu sband to execu te a separation deed which con stitu ted a

trust in her favour, the deed was set aside on the hu sband ’s

application . Where, how ever , the tru st has been created for
valuable con sideration ,

in order to obtain relief there mu st be

restitutio in integr uzn . If
, therefore, the tru st is contain ed in an

an te- n uptial settlemen t, being founded on a valuable con sideration
which cann ot be restored , it cannot be set aside even though it
w as indu ced by fraudu len t misrepresentation . In Johnston v.

Johnston (b) , the action was brought by a hu sband to set aside an

(a) 2 D . F. J . 481 . (b) 53 L . J . Ch . 1014.
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tricked , or misled in any way by others in to parting w ith their
property, is on e of the most legitimate objects of al l law s , as

Lord Ju stice Lindl ey said (c) .

The principal relation s which give rise to a presumption of

u ndu e influen ce are those of
Paren t and child and similar relation s (f )
Guardian and ward (g)
M in ister of religion and disciple and the like (h)
Lawyer and clien t (a)
M edical adviser and patient (j ) .
But it is not confin ed to these. It applies “ to al l the variety

of relation s in whi ch domin ion may be exercised by one person
over another ,” to quote from the argumen t of Sir S . Romilly in
H uguenin v. Baseley (h) .
Gifts liable to be set aside by the cou rt on the ground of

u ndu e influ en ce have always been treated as voidable and not

void . PVr ight v. Vanderp lanh (f ) and M itchel l v. H omf ray (j ) are
au thorities for this. Moreover

,
su ch gifts are voidable on equ itable

groun ds on ly. The right to set them aside may therefore be lost
by laches and acquiescen ce, as the case of A l lcard v . Skinner (h)
itself show s.

M ISTAK E .

If a settlemen t is made u nder amistake
,
or a misapprehen sion

of the effect of it, it is likew ise not binding on the settlor
,
and can

be set aside by the court. The case of Forshaw v. Welsby (k) is an
in stance of this. The settlemen t in that case was made w hen the
settlor was very ill and , as the cour t foun d (l ) , when he thought

(e) See Ashburner , Equ ity, 41 2, and

the judgment of Lindley,
L . J in A l l

card v . Skinner , above .

(f ) Wright v . Vanderp lank

8 D . M . G . 136 ; Pow el l v . Powel l ,

(1900) 1 Ch . 243.

( g) H atch v . H atch 9 Ves . 292 ;

Maitland v . I rving 1 5 Sim . 437.

(h) H uguen in v . Baseley 14

Ves . 273 ; A l lcard v . Skinner

36 Ch . D . 145 ; Mor ley v. Loughnan ,

(1893) 1 Ch . 736 .

(i ) Carter v . Palmer 8 Cl . F.

6 59 ; B rown v. K ennedy 33 Beav .

133 (barrister) L iles v . Terry and Wif e ,

(1895) 2 Q. B . 6 79 ; Wi l lis v . Barron ,

(1 902) A . C. 271 Wr ight v . Carter
,

( 1903) 1 Ch . 27 (sol icitor ) .

(j ) M itchel l v . H omf ray 8

Q. B . D . 587.

(h) 30 Beav . 243.

(I) See p . 247 of the report.
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he w as going to die , and he did not in tend it to be operative if he
su rvived . H e

,
how ever. recovered from his illn ess, havin g in the

m ean time lost al l recollection of having executed the settlemen t .
A lthough there was no u n du e influ en ce or pressure exercised on

the settlor , the cou rt set the settlement aside on his application .

Everett v . Everett (m) was a somewhat similar case
,
the settle

ment there being set aside apparen tly on the ground that the
settlor— a you ng lady w ho had on ly j u st attain ed tw enty - on e— had

not u nderstood the effect Of it; but the court was also influenced by
the fact that She had n ot had independentadvice , and that it was a
rather impruden t disposition of her property .

In su ch cases there is really no in ten tion on the part of the
settlor to create the particu lar tru st in fact created ; the mistake is
fu ndamental ; but apparen tly the tru st is n ot void , it is on ly
voidable ; SO that if the title of a bond fide purchaser for value
w ithou t n otice has in tervened , as again st him ,

the tru st cannot be
revoked (n ) .

This is
,
of course

,
a difierent matter from m istake in the

expression of in tention . That also gives a right to relief , but it
s eems to belong to the Sphere of con tract law rather than the law

of tru sts . It is fu lly dealt with in Pollock on Con tracts , 7th ed .

pp . 498 et seq. and in White Tudor’s Leading Cases in Equ ity ,
7th ed . vol . ii . 798 cl seq.

FRAUD UIE NT PURPOSE.

A tru st may likew ise be void if the pu rpose for which it is
created be fraudu len t. There are two classes of cases in which this
has acqu ired a special importance : (1 ) w here the purpose is to
defrau d the creditors of the settlor , and (2) where it is to defraud
purchasers from him .

Tr usts in Fraud of Creditors —A tru st may be void as again st
the creditors of the settlor

,
either u nder the Statu te 13 E liz. c. 5 ,

or under the Bankruptcy A ct, 1 883, s . 47.

13 Eliz . c . 5— Omitting u nn ecessary verbiage— is an act for

avoiding gifts, gran ts and con veyan ces, as w ell of lan ds and tene
ments as of goods and chattels devised to the inten t to delay

,

(m) L . R . 10 Eq. 405 . (n) See Pol lock , Contracts , 7th ed .

596 an d 6 06 .
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hinder
, or defraud creditors and others, and s . 1 declares that

every gift, grant and con veyan ce of lands, tenements , heredita

men ts
, goods and chattels

,
or any of them ,

by w r iting or otherw ise,
to or for any in ten t or purpose before declared , Shal l be deemed

(on ly again st that person hindered , delayed or defrau ded ) to be
void .

By s . 5 the act is not to ex tend to any estate or in terest in
lands

,
ten ements or hereditamen ts , goods or chattels upon good

con sideration and bona‘ fide con veyed or assu red to any person not

having at the time any notice of su ch fraud .

The statute speaks of frau du lent, not volun tary con veyan ces .

Consequ en tly, a con veyan ce cannot be set aside under it merely
becau se it is volun tary ; it mu st also be Shown to be fraudu len t .
Conver sely , the ex ception on ly being in favou r of con veyan ces
u pon good (which here mean s valuable) con sideration and bondfide.
a con veyan ce may be set aside u nder it, even though for value, if
shown to be fraudu len t .

A . Conveyanccs for Value.
— Tru sts created . for valuable con

sideration are foun d in an te- nuptial settlemen ts . These may be

void u nder the statu te if made w ith in ten t to delay creditors ,
u n less they are made bondfia’e and the ben eficiary has no notice of
the fraud .

I l lustrations .

1 . A . by ante- n uptial settlemen t assign s property to tru stees
upon tru st for himself u ntil bankruptcy , and then over to B . The

settlemen t is void , and A .

’

s tru stee in bankruptcy is en titled to the
property. H igginbotham v . H olme 1 9 Vesey , 88.

2 . A . has cohabited w ith aw oman for seven years . Being in
in solvent circumstances and in tending to secu re his property from
his credi tors, he marr ies the woman ,

and by an an te- nuptial settle
men t assign s the whole of his property to trustees upon trust for
his w ife, w ith a join t pow er to them to appoin t amongst their
children . The w oman is aware of the facts. The settlemen t is
void . Columbine v . Penhal l l Sm . Giff . 228 ; B u lmer v .

H unter L . R . 8 Eq. 46 .

3. A . executes an an te- n uptial settlemen t of all his property on
B .

,
whom he subsequ en tly marries . The on ly object of both A .
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gives her a bill of sale on his fu rn itu re. The arrangemen t does
not, how ever, enable him to discharge the whole of his indebtedn ess ,
and being still indebted , he execu tes a voluntary settlemen t of his
life policy in favour of C.

, the resu lt of which is to leave him
insolvent. H e then contracts a debt to D . The settlemen t is void
as again st D . Freeman v . Pop e L . R . 5 Ch. App . 538.

3. A . is married on May 31
,
1881 . In Augu st, 1881 , an

action for breach of promise is commen ced again st him ,
and the

w rit is served on October 8, 1881 . Abou t the same time A . learn s
that he has become en titled to a legacy under his stepfather ’s w ill,
and on the 17th October , 1881 , he executes a volu n tary settlemen t
of the legacy on his w ife for life, w ith remain ders over. A . is not

influen ced in doing this by the action ,
which he then thinks w ill

come to nothing . On Ju ly 20
,
1882, judgmen t is given again st

him in the action for an d he becomes bankr upt. The settle
men t is not void . Ex parte Mercer

,
I n re Wise 17

Q . B . D . 290.

Trusts void under the Bankrup tcy A cts — By S . 47 of the Bank

r u ptcy A ct, 1883, it is provided that
(1 ) Any settlemen t of property , n ot being a settlemen t made

before and in con sideration of marriage, or made in favou r of a
pur chaser or in cumbran cer in good faith and for valuable con

s ideration , or a settlemen t made on or for the w ife or children of

the settlor of property which has accru ed to the settlor after
marriage in right of his w ife, shall , if the settlor becomes bankrupt
w ithin two years after the date of the settlemen t, be void
again st the tru stee in the bankruptcy , an d Shall

,
if the settlor

becomes bankrupt at any subsequ en t time w ithin ten years after
the date of the settlemen t

,
be void again st the trustee in the

bankr uptcy , u n less the parties claiming under the settlemen t can
prove that the settlor was, at the time of making the settlemen t

,

able to pay al l his debts w ithou t the aid of the property comprised
in the settlemen t

,
and that the interest of the settlor in su ch

property has passed to the trustee on the execution thereof .

(2) Anycovenan t or contract made in con sideration of mar riage
for the fu ture settlemen t on or for the settlor’ s w ife or children of

any mon ey or property wherein he !

had not
,
at the date of his

marriage, any estate or interest, whether vested or contingen t in
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possession or remainder , and not being mon ey or property of or in
right of his w ife

, shall , on his becoming bankrupt before the
property or mon ey has been actual ly transferred or paid pu rsuan t
to the con tract or covenan t

,
be void again st the trustee in bank

ruptcy.

(3)
‘Settlemen t ’ Shall , for the pu rposes of this section , in clude

any conveyan ce or tran sfer of property .

”

It has been held that the w ord void in the section shou ld be
read as voidable, so that apu rchaser of the property comprised
in the settlemen t before the tru stee’s title has accru ed cannot be
disturbed (r) .

Trusts in Fraud of P urchasers — Tru sts of land may be void
again st subsequ en t purchasers of the land under 27 E liz . c. 4 .

s . 2 of this Statu te provides that every con veyan ce, gran t ,
charge, lease, estate, in cumbran ce , and limitation of u se or u ses of ,

in or out of any lands , ten emen ts
,
or other hereditamen ts whatso

ever for the in ten t and of purpose to defraud and deceive
such person or person s , bodies politic or corporate as have pu rchased
or shall afterwards purchase in fee Simple, fee tail, for life, lives,
or years , the same or any part thereof , or any ren t ,
profit, or commodity in or out of the same

,
or any part thereof ,

shall be deemed and taken on ly as again st that person and person s ,

bodies politic and corporate, his and their heirs , su ccessors, execu
tors , admin istrators , and assign s , and every other person
and person s law fu lly claiming by,

from or u nder them ,
to

be u tterly void , fru strate, and of non e effect .
s. 4 ex cepts any conveyan ce, &c. , made u pon good con sideration

and bondfide.

Upon this Statu te it w as formerly held that, if the ow n er of
land made a volun tary con veyan ce or settlemen t of it and then
subsequ en tly sold the same lan d to a purchaser for value, the mere

fact of the subsequ en t sale was eviden ce of the frau du len t character
of the previou s conveyan ce or settlemen t, which was void in cou se

qu ence (s) . This has now been altered by the Volu n tary Convey
ances A ct, 1893, which is as follow s

s . 2 . Subject as hereinafter men tion ed , no volu n tary con vey
an ce of any lands , ten emen ts, or hereditamen ts, whether made

(r) In re Vansittart, (1893) 2 Q. B . Ex parte The Ofi cial Receiver , (1899) 2

377 ; In re Carter and K enderdine
’
s Con Q. B . 57.

tract, (1897) 1 Ch . 776 ; In re Tankard , (s) Doe v . Mann ing 2 East, 59 .
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before or after the passing of this act, if in fact made bondfide and
w ithou t any fraudu lent inten t, shall hereafter be deemed fraudu

len t or covinou s w ithin the mean ing of the act 27 Eliz . c. 4, by

reason of any subsequent purchase for value, or be defeated u nder

any of the provisions of the said act by a conveyance made upon

any such purchase, any rule of law notw ithstanding.

s . 3. This act does not apply in any case in which the au thor
of a volun tary conveyan ce of any lands, tenements , or heredita
m en ts has subsequen tly, bu tbefore the passing of this act, disposed
of or dealt w ith the same lands , tenements, or hereditamen ts , to or

in favou r of apurchaser for valu e.

s . 4. The expression con veyan ce includes every mode of

disposition men tioned or referred to in the said act of Elizabeth .

The act came into force on the 29th June, 1893.

UNLAW FUL PURPOSE GENE RALLY.

Tru sts involving aPerp etuity
— An y trust the purpose of which

is prohibited by law is void , and sin ce the law prohibits any dis
position of property which renders it inalienable in perpetu ity , a
tru st which offends the ru le again st perpetuities is void .

The ru le as established in the case of Cadell v . Palmer (t) may
be stated as follow s

Every limitation of either real or personal property is void ,
if the vesting in the case of real property of an estate in fee simple
or fee tail, or in the case of personal property of an absolu te
in terest in the same, is or may possibly be thereby postpon ed for
longer than aperiod compri sing the duration of the lives of any
number of ascertainable person s in ex istence at the date when the
limitation comes in to Operation ,

and a further period of tw en ty - on e

years from the death of the last survivor of su ch persons, withou t
referen ce to the in fancy of any person provided that the property
may be limited to vest in a person en rentre samere atthe expira
tion of su ch period.

”

The follow ing are recent cases ill u strating the application of

the ru le to tru sts
I l lustrations.

l . Testator gives his real and personal estate to tru stees in
(a) 7 Bligh , N . s . 202.
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3. Testator gives real estate u n to and to the u se of trustees in
trust for A . for life

,
remainder to the first son of A . w ho attain s

the age of tw en ty - five. At testator’ s death A . has no son who

has attained the age of tw en ty - five . The remainder is void for
remoten ess . I bid.

6 . Testator devises a freehold hou se to tru stees in tru st , after
the expiration of a lease w hich has forty - n ine years to ru n ,

to sell
and distribute the proceeds among specified person s ascertainable
w ithin the limits of the ru le. The tru st is void for remoten ess , bu t
the legatees of the proceeds are en titled to the property as real
estate . I n re Daveron , ( 1893) 3 Ch. 421 ; approved an d follow ed
by the Cou rt of Appeal in In re App leby, (1903) 1 Ch . 56 5 .

7. Testator directs his tru stees to carry on his bu siness of a

gravel con tractor u ntil his freehold gravel pits are worked out, and

then to sell them ,
w ith pow er for his son s to bid at the sale and

directs the proceeds of sale to be held in tru st for su ch of his

children as are then livin g . Both the tru st for sale and the trust
of the proceeds are void for remoten ess . In re Wood, Tal lett v
Conan

, ( 1894) 3 Ch . 381 .

8. Testator gives his residuary estate in tru st after the death of

A . and her hu sband for al l the daughters of A . w ho attain tw en ty
One or marry w ith a proviso that the share of any daughter shall
be held in tru st for her for her life, an d after her death in tru st for
her children . The proviso is void for remoten ess so far as it relates
to daughters born after the death of the testator. In re R ussel l

,

(1895) 2 Ch . 6 98.

It shou ld be added that charitable trusts are valid although
they offend the ru le again st perpetu ities , provided that if the
occu rren ce of an even t is a condition preceden t of the gift the even t
mu st necessarily occur w ithin the period prescribed by the ru le (v) .

Trusts for A ccumu lation of Income— Before the year 1800 any
tru st for the accumu lation of the income of property which did not

Offend the ru le again st perpetu ities was valid . But an alteration
in the law was made as a con sequ ence of the w ill of Mr . Peter
Thellu sson , a w ealthy London merchan t , who di ed in 179 7

,
and

Tu dor , Charitable Tru sts , 3rd ed . 56 .
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who directed the in come of the bu lk of his property, amoun ting to
over 6 00,000l . , to be accumu lated dur ing the lives of his three son s

and their descendan ts living at the date of his death for the benefit
of some fu tu re descendan ts to be living at the decease of the sur

vivor . It was calcu lated that if the su rvivor of the person s during
whose lives the trust w as to con tinu e lived to be seven ty, the pro
perty w ou ld then amoun t to over 19 ,000,000l . (w ) , an d that it
m ight conceivably amoun t to 140,000,000l . The testator’ s
in ten tion eviden tly w as to fou nd three families who shou ld be
w ealthier than any other in the land

,
and it was u rged that to

perm it the attainment of su ch an object w ou ld con stitu te a sour ce

of danger to the commonw ealth ; but the wi ll was held valid by
the Cou rts (y) . Itappears from the report of the case of Thellusson

v . Rendlesham (a) , that the tru st actually lasted fifty
- n ine years ,

the su rvivor of the lives dying in 1856 and then , ow ing to the

vast amou n t of litigation to which the wi ll gave rise, the fortun e
to whi ch the ben eficiaries su cceeded was of on ly moderate dimen

sion s, so that the danger in that particu lar case did not arise.

But in the meantime
, even before the w il l was u ltimately pro

nounced valid by the H ouse of Lords
,
the A ccumu lation s A ct,

1800
,
was passed in order to prohibit the creation of su ch a tru st

for the fu tu re.

The Accumu lation s Act, 1800, s . 1
, provides that no person

shall settle or dispose of any real or personal pro
perty , so that the ren ts, issu es , profits or produ ce thereof
shall be wholly or partially accumul ated for any longer term
than
(a) The l ife of any such gran tor or settlor ; or
(b) The term of twen ty - on e years from the death of su ch

grantor, settlor , or testator ; or
(0) D uring the minority or respective minorities of any person

or person s who shall be living or en ventre samereat the time of

the death of su ch grantor, settlor, or testator ; or
(d) D uring the minority or respective minorities on ly of any

person or person s who under the tru sts directing
su ch accumu lation s wou ld for the time being , if of fu ll age, be

(w ) 4 Ves . 237. (y) Thel lusson v . Woodf ord 4

(a) Diet. Nat. Biog . lvi. 1 10. Ves . 227 ; 1 1 Ves . 1 12 .

(z) 7 H . L . C. 429 .
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en titled to the ren ts or annual produ ce so directed to be
accumu lated (a) .
And where any accumu lation is directed otherw ise, the direction

shall be nu ll and void
By S . 2

, how ever, an exception is made in favour of provisions
(1 ) for paymen t of debts ,
(2) for raising portion s , or
(3) tou ching the produ ce of timber,

al l of which may be made as if the act had not been passed .

The act has been amended by the A ccumu lation s Act, 1892 ,
which prohibits accumu lation s for the purchase of land on ly for
any longer period than du ring the minority or respective minorities
of any person or person s who u nder the tru sts directing su ch

accum u lation wou ld for the time being, if of fu ll age, be entitled
to receive the in come so directed to be accumu lated .

If a trust offends the ru le again st perpetui ties it is void
altogether if it exceeds the limits of the A ccumu lation A cts it is
good p ro tanto (b) .

Immoral Trusts . A tru st again st public morality is likew ise
u n en forceable. It is for this reason that a tru st for illegitimate
children thereafter to be born has been said to be void ; though a
trustfor illegitimate children in esse or en ventre samere at the date
of the instrumen t creating the tru st is valid

,
and it may be that

the tru st is valid in favou r of al l illegitimate children born before
the in strument comes in to operation . This was the decision of the

majority of the Court of Appeal in Occleston v . Fu l lalave (c) , though
Lord Selborn e dissen ted . In discu ssing the ru le that future
illegitimate children cannot take under a trust

,
Lord Justice

James in that case (p . 1 6 0) says : “ If the expression ‘ fu ture
children be limited to w hat I con ceive to be its more accurate
mean ing— children to come in to ex isten ce after the w il l itself
has really come in to ex isten ce as the last w ill of the testator

,

viz . ,
after his death— then I w oul d at on ce, for reason s subse

(a) This period is not con fin ed to (b) Gr ifi ths v . Vere 9 Ves .

minor ity of per son s born in the testator
’

s 127.

l ifetime, so that a trust to accumu late (c) L . R . 9 Ch . App . 147.

du rin g the m inor ity of a Specified person See al so I n re H astie
’

s Trusts 35

n ot born til l after the testator
'
s death Ch . D . 728 ; In re Loveland, ( 1906 )

is good . In re Cattel l , ( 1907) 1 Ch . 56 7. 1 Ch . 542.
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w ere void , as being again st publ ic policy ; the ratio decl dendz
‘

being that the limitations amounted in effectto agiftof pecuniary
mean s to be used in obtaining a peerage, and offered a direct
temptation to the improper u se of su ch means, and the improper
admi ssion of pri vate motives of in terest in political condu ct : in
short, because in the opinion of the cour t they had a man ifest
tendency to the prejudice of good government and the admin istra
tion of public affairs (e) .

(e) Pol lock , Contracts , 7th ed. 317.
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Part 111. IMPLIED TRUSTS.

SECTION XII.
— RESULTING TRUSTWH ERE NO TRUST

D ECLARED , &C.

( 1 ) WH ERE the owner of property tran sfers it , but
appears not to in tend to give the tran sferee the whole
ben eficial in terest therein

,
if

(a) No tru st is expressed by the owner , or
(b) The tru st expressed by the own er is in capable

of being execu ted , or
(c ) The tru st or other pu rpose for which the tran sfer

is made by the own er is completely execu ted
withou t exhau sting the property ,

the tran sferee holds the property or so m u ch thereof as
is u nexhau sted in tru st for the owner or those deriving
title through him .

(2) Where a volu n tary tran sfer of personal property
is made otherw ise than by wi ll , there is a presumption
that the tran sferee is intended to hold it in tru st for the
tran sferor u n less a con trary in ten tion appears ;

Provided that if the tran sferor is the paren t or hu s
ban d of

,
or stands in locoparentz

'

s to, the tran sferee, there
is a presumption that he in ten ds the tran sferee to take
the property ben eficially and not in tru st

,
u n less a

con trary in ten tion appears.
(3) Where the tran sferee is expressed to take as

tru stee , ev iden ce is n ot adm issible to prove that the
tran sfer is in tended to in clude the ben eficial in terest ;

11
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otherwise it is adm issible to prove the in ten tion with
which the tran sfer is made .

The rul es relating to implied tru sts or tru sts arising by opera
tion of law are an artificial exten sion of the law of trusts, for the
sake of ju stice and conven ience, to variou s cases in w hich a legal
interest in

, or a con trol over, property has been gain ed in circum
stan ces which make it inequ itable for the person having that
in terest or con trol to deal w ith the property as beneficial own er.
These tru sts an sw er to the class of “ implied con tracts , or quasi

con tracts in the field of con tract law (a) . In the w ords of Lord
Ju stice Kay (b) , the person w hom it is sought to afiect w ith the

tru st is not a trustee at all , althou gh he may be liable as if he w ere .

In the Indian Tru sts A ct, 1 882 , they are perhaps more properly
termed obligation s in the natu re of tru sts .

”
A s has been show n

in Section II .
,
they are by English lawyers sometimes called

“ implied tru sts , sometimes con stru ctive tru sts and on e species
i s know n as resu lting tru sts ,” and sometimes the term implied
tru sts ” is u sed to denote the latter . On the whole

,
it seems best

to term them generically “ implied tru sts
,
and to subdivide them

in to A .
,
resu lting tru sts , and B .

,
con stru ctive tru sts—the differen ce

betw een resu lting and con structive trusts being that the former
are based upon the presumed in ten tion of the parties ; the latter
are independen t of any su ch in ten tion , being raised by con stru ction
of law merely .

Resu lting tru sts arise in four classes of cases
1 . When no tru st is expressed or the trust expressed is in cap

able of taking effect, or is execu ted w ithout exhau sting the tru st
property .

2. When property is purchased by one person , bu t the convey
ance or tran sfer is made to another .

3. When property is conveyed to tw o or m
'

ore person s as join t
tenants, but such person s are in equ ity tenan ts in common .

4 . When the purpose of atru st or tran sfer is illegal .

With regard to the first class , the ru le may be stated to be that
w here the ow ner of property tran sfers it , but appears not to in tend

(a) See En cyc . Eng . Law , vol . i . 1 1 . (b) ( 1893) 2 Q. B . at p . 400.
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proceeds of sale of real estate, to the testator’s heir-at- law , and so

far as they represent the proceeds of the personalty, to his next of
kin . Ackroyd v. Smithson 1 Bro. Ch. 503.

6 . Testator directs his executors to lay out30,000l . in land , and
to pay the income to A . for life

,
w ith remainder to acharity. The

executors do not actuall y lay out the money before A .

’

s death.

The giftto the charity failing under the Chari table Uses Act (d) ,
testator ’s nex t of kin are entitled to the Cogan v. Stephens

1 Beav. 482
,
n . ; 5 L . J. Ch. 17 .

7. Testatrix gives B . a promissory note for the purpose of

enabling B . to presen t to either bran ch of my famil y, and principal
and in terest therein ,

as A . may con sider most pruden This
being a tru st w hich can not be en forced, B . holds the note in tru st
for testatrix ’

s estate. S tubbs v . Sargon 3 My. Or . 507.

(0) TrustExecuted withoutExhausting Prop erty.

8. A w ife mortgages her estate to secure her hu sband ’

s debt
,

and the equ ity of redemption is reserved to the heirs of the hus

band. The hu sband holds the property in trust for the w ife and

her heirs. Brend v. B rend 1 Vern . 213 (e) .

9 . A . devises real estate to a tru stee on trust to pay his debts .

If after paying al l A .

’
s debts there is any surplus , the tru stee

holds it in tru st for the heir . K ing v. D en ison (1813 1 V . B .

279 (f ) .

1 0. A . , being in wan t of mon ey, indu ces his w ife to assign to
him a leasehold hou se to enable him to raise money by mortgaging
it. A .

,
after effecting the mortgage, holds the equ ity of redemp

tion in trust for his w ife. In re D uke of Mar lborough, (1894) 2
Ch. 133.

(d) Money directed to be laid ou t in (e) Con f . H untingdon v . H untingdou

the purchaseof land cou ld on ly be given ( 17 2 Br . P. C. Tomi. 1 and Jackson

toacharity bydeed before the Mortmain v . Lanes 1 Bl igh , 104.

and CharitableUses Act, 189 1 , came in to (f ) In re West
, (1900) 1 Ch . 84, is to

force. the l ike efiect.
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1 1 . A fund is raised by subscription for the main tenan ce of

tw o distressed ladies
,
a portion of which remain s u napplied at the

death of the su rvivor . There is a resu lting tru st of the balance of
the fun d for the subscribers to it. In re the Tr usts of the Abbott

Fund
, (1900) 2 Ch . 326 .

Where, however, the owner appears to inten d to dispose of the
w hole ben eficial in terest by the transfer there w ill be no resu lting
tru st

,
although the tran sfer is made for a particu lar object w hich is

satisfied w ithou t exhau sting the property (g) .
It seems that on a volu ntary tran sfer inter r iaos of personal

property there is a presumption of a resu lting tru st in favou r of
the tran sferor. Lord Thu rlow evidently thought so (h) . Sir Gr.

Jessel so decided in Fawkes v. Pascoe (i) , and in the same case

Lord Ju stice James assumed it
,
though apparen tly he felt some

dou bt (j ) , w hile Lord Justice Mellish treated it as the law (k) .
Lastly

, Lord Justice Cotton , in Standing v. Bowring (l ) , asserted
that the ru le is w ell settled that where there is a tran sfer by a
person in to his own n ame join tly w ith that of aperson w ho is not

his child or adopted child
,
there is p rimé facie a resu lting tru st for

the tran sferor.” These au thorities seem to ou tweigh the one or

two opposite dicta. But the presumption is on ly a presump tio

homin is
”

or p r imaj
'

acie ru le
,
and as the above cases show is not

applied if the cir cumstan ces eviden ce an in ten tion that the tran s
feror is to take the whole beneficial in terest.
On the other hand , it has been said that on a volun tary con

veyance of land from A .

“
u nto and to the u se of B . there is no

su ch presumption of a resu lting tru st . According to Lord H ard
w icke, “ if a trust by implication was to arise it w ou ld be
to con tradict the Statu te of Frauds ; for it might be said in every
case where a volun tary conveyan ce is made that a tru st shall arise
by implication but that is by no means the r u le of the court tru sts
by implication or operation of law arise in su ch cases where one

(9 ) See Cook v . H utchinson 1 Ch . 6 79 .

K een . 42 . Recent il lu stration s are Sag/ re (h) See Seu ltharp v . B urgess 1

v . H ughes L . R . 5 Eq . 376 Ves . Jun . 9 1 .

Fawkes v . Pascoe L . R . 10 Oh . (i ) Sup ra, at p . 345 , n .

App . 343 ; Batstone v . Salter ibid . (j ) p . 348.

431 ; Standing v . Bow ring 31 (k) p . 352 .

Ch . D . 282 ; Cooke v . Smith
, (1 89 1 ) A . C. ( l ) Sup ra, at p . 287.

297 ; and Oumach v . Edwards
, (1896 ) 2
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person pays the pu rchase-money and the conveyance is taken in
the name of another, or in some other cases of that kind bu t the

ru le is by nomean s so large as to extend to every volun tary con

veyan ce Lord Ju stice James likew ise said in Fawkes v.

Pascoe
, that there wou ld certain ly not be a tru st in su ch a case.

YetLord Ju stice Turn er was strongly of opin ion that a tru st cou ld
be made out notw ithstanding the Statu te of Frauds (n ) , an d the

decision s of the Court of Appeal (James and Mellish, L . JJ in

H aigh v . K aye (a) , and of Vice- Chancellor Bacon in R udkin v .

Dolman p ) , seem hardly con sistent w ith Lord H ardw icke’s state
ment of the law , though the former case can no doubt be explain ed
on the grou nd of frau d . Apart from au thority it is difficu lt to
see why there shou ld be any differen ce between personal property
an d land . Before the Statu te of Uses , as Chief Baron Eyre
poin ted ou t in Dger v . Dger , if a feoffment w ere made w ithou t
con sideration

,
the u se resu lted to the feoffor. One wou ld have

thought , therefore, that after the statu te there w ou ld have been a

resu lting tru st on a volu ntary con veyan ce “
u n to and to the u se

of the gran tee, and that this resu lting tru st w ou ld have been
saved by sect. 8 of the Statu te of Frauds .

Whatever may be the tru e view as to this , it is clear that w here
a tran sfer of property is made to a w ife or child , or on e to w hom

the tran sferor stands in. locoparentis , there is a presumption of the

same kind that the tran sferor intended it as an advan cemen t, just
as in the case of a purchase in the name of su ch person s In

the case of I n re Orme (r ) , Mr . Ju stice K ay says , Now I think it
is qu ite clear by au thority that if advan ces are made to a person to
w hom the individual w ho makes the advan ces is in locoparentis ,
that those advan ces are p r irnaj acie gifts ,” an d decided that the
mon ey advan ced in that case by amother to her son for bu siness
pu rposes was a gift to the son .

I l lustrations .

1 . A w idow tran sfers certain East India Stock which stands in
her own name in to the names of herself and her u nmarried

(m) In Young v . Peachey 2 A tk . (q) Lew in ,
Tru sts, 1 1th ed . 1 59 . See

at p . 256 . D evoy v . D evoy 3 Sm . G . 403 ;

(n ) Chi lders v . Chi lders ( 1857) , 1 D e G . and see Sayre v . H ughes Faw kes v .

J . at p . 495 . Pascoe ; Batstone v . Salter ; and Standing

(o) L . R . 7 Ch . App . 46 9 . V . Bowr ing , sup ra.

(p ) 35 L . T . 79 1 . (r) 50 L . T . 5 1 .
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Where the tran sferee was expressed to take upon tru st, the Master
of the Rolls (Lord Langdale) says distin ctly that the resu lting
tru st may be rebu tted by parol eviden ce, and held it to be rebu tted .

But the circumstan ces of the case alon e show ed that it was not

intended that there shou ld be a resu lting tru st .
It is sometimes stated that there is no resu lting tru st of

un exhau sted residue when the cestu i que tr u st is a charity this is ,
however

, scarcely accu rate ; the qu estion is purely on e of con stru e
tion . We mu st look at the instrumen ts

,

”
said Lord Campbell

in A tt. - Gen . v . D ean of Windsor (cc) and see w hether taking
them altogether w e discover an inten tion on the part of the donors
that the ren ts shou ld be divided in certain proportion s and given to
the differen t objects of the bou n ty of the donors in those propor
tion s , or w hether the inten tion man ifested is that Specified sum s

shou ld be permanen tly paid to particular objects of the bou n ty of
the donors

,
and that they shou ld be en titled to nothing more than

the paymen t of those specified sums , w ithou t abatemen t and w ithou t
augmen tation (g) .

(x ) 8 H . L . C . at pp . 393 and (11 ) See Tu dor Char itable Tr u sts 3rd

39 4. ed . 46 et seq.
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SECTION XIII.
— RESULTING TRUST ON PURCH ASE IN NAME

OF ANOTH ER .

( 1 ) WHERE property is tran sferred to a person or person s
other than the person payin g or providing the con sidera
tion therefor , whether for the whole in terest pu rchased
or for an in terest join tly with or in su ccession to him

,

the tran sferee or transferees hold the property in tru st
for the person paying or providin g the con sideration ,

un less a con trary in ten tion appears .

Prov ided that if the person paying or prov iding the
con sideration is the paren t or hu sban d of , or stands in
loea parentis to, the tran sferee , there is a presumption
that he in tends the transferee to take the property ben e
ficial ly and not in tru st

,
u n less a con trary in ten tion

appears.
(2) Ev iden ce is adm issible to prove by whom the

consideration is paid or provided , and the in ten tion with
which the tran sfer is m ade .

(3) The provision s Of sub- sect . ( 1 ) of this section
do n ot apply where the resu lt wou ld be to defeat the
policy of an act Of parl iamen t , nor where an advan ce Of

pu rchase-mon ey is made by way of loan .

The clear resu lt of al l the cases , said Chief Baron Eyre in
the case of Dyer v . Dyer (a) , w ithout a single ex ception ,

is that
the tru st Of a legal estate, whether freehold , copyhold , or leasehold ;
whether taken in the names Of the purchaser and others jointly, or
in the names of others w ithou t that Of the purchaser ; whether in

(a) 2 Cox
,
92 ; 2 R . R . 14 .
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on e name or several ; whether jointly or successive, resu lts to the
man who advan ces the purchase

-money .

This judgmen t goes on ly to real estate and leaseholds, but the
prin ciple of a resu lting tru st in favour Of the pu rchaser applies to
pure personal estate as w ell (b) .

Mr . Ju stice Story (0) says of this doctrine that “ in truth it has
its origin in the natural presumption ,

in the absen ce of al l rebu t
ting circumstan ces

,
that he who supplies the mon ey mean s the

purchase to be for his ow n benefit rather than for that of another ,
and that the con veyan ce in the name of the latter is amatter of
conven ience and arrangemen t betw een the parties for other col
lateral purposes.

”

This
,
how ever, sounds like an afterthought, and Chief Baron

Eyre seems to have con sidered that it w as fou nded simply on

analogy to the common law ru le that where a feofiment was made

w ithou t con sideration the u se resu lted to the feofior .

It has been suggested, that the origin of the presumption of

resu lting u se on a feofiment of land w as the practice of making
feoffmen ts of land to the u se Of the feoffor’ s w ill, and of taking a
purchase of land in the name of another in order to bar the dow er
of the pu rchaser ’ s w ife . That is to say, because it was common to

find that when a feoffment was made w ithou t con sideration being
given by the feoffee but by someon e else

,
the feoffee was on ly

intended to hold the property on the latter ’s behalf , in order to
preven t fraud it was natural to presume su ch an in ten tion in al l

cases (d

The follow ing cases are illu stration s of this class of resu lting
trusts :

I l lustrations .

1 . A . pays the purchase—money for lan d conveyed to B . B .

holds it in tru st for A . A non . 2 Vent. 36 1 .

(b) See j udgm ent of Joyce , J in In Equity, 177. Prof . Ames , of H arvard ,

re a Pol i cy, (1 902) 1 Ch . at p . 285 ; and seem s to hold a similar View . See

Soar v . Foster ; James v . H olmes ; and H arvard Law Review
, vol . x x . 555 .

The Venture, below . The doctrine has been abolished by

(0) Eq. Ju r . 13th ed. 1200. statu te in several States of the American

(d) Strahan and K enrick
,
D igest of Union : ibid .
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that in determin ing whether a tru st or a gift was in tended, regard
must be had as w ell to the circum stances of the case as to the evi

den ce addu ced by the party w ho alleges that he was in tended to
take ben eficially. In Fawkes v . Pascoe the facts w ere that Sarah
Baker , aw idow , had an on ly child , a son

,
w ho had married and

had died , leaving aw idow but no children . The w idow marr ied
again and had a son

,
T. J. Pascoe

,
and other children . The evi

dence showed that Sarah Baker looked upon her daughter- in - law
,

her children and grandchildren as if they had been her ow n

descendan ts , and T. J. Pascoe lived w ith her for several years
before his marriage in the year 1844. In 1843 She bought certain
stock in the names of herself an d T. J . Pascoe. In 1845 she

bought more, and at variou s times afterwards she bought and
tran sferred more, so that at her death in 1850 there was standing
in the names of herself and him some w orth . She gave
him part Of her property by her w ill, and appoin ted him one of

the trustees . The Court of Appeal held that in the circumstan ces
the sums of stock w ere a gift to T. J. Pascoe .

Fu rther
,
the fact that the purchase is made by a father in the

name of a child , by a hu sband in the name of aw ife, or by any
person in the name of another to whom he is in locoparentis , is

p r imd facie eviden ce of in tention to make a gift. H ere, according
to Sir George Jessel , the presumption of gift arises from the

moral obligation to give (c) . This presumption of advan cemen t ,
as it is called , has been applied in the follow ing cases

I l lustrations.

l . A . takes bonds in the names of his in fan t grandchildren ,

whose father is dead . This is a provision for them
,
and there is

n o presumption of a resulting tru st. Ebrand v . Dancer

2 Ch . Ca. 26 .

2 . A . purchases property and takes the con veyance to him self
and his w ife and X . during their lives and the life of the su rvivor .
A fter A .

’
s death his w ife is not a trustee for A .

’

s estate. K ingdon

v. B ridges 2 Vern . 67 .

3. A . pu rchases property in the name of his illegitimate son , to

(e) Bennet v . Bennet 1 0 Ch . D . atp . 477.
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whom he is in locoparentis. . This is presumed to be agift. Beck

fard v . Beckfard Loff t
,
490.

4. Copyhold land is granted to A . and B .

,
his w ife

,
and C. ,

their son , to take in su ccession for their lives and the l ife of the

sur vivor. A . pays the whole of the pu rchase-money . C. is nota

tru stee for A . Dyer v . Dyer 2 Cox ,
92.

5 . A . en ters in to an agreement in the name of himself and his
wi fe to purchase land , and dies before the whole of the pu rchase
mon ey is paid . The land belongs to the w ife, and the remainder
of the pu rchase-money mu st be paid out Of A .

’

S estate. D rew v.

Martin 2 H . M . 130.

6 . A . buys deben tures in a railway company in the name Of

him self
,
his w ife, and X . , on e of the tru stees of his marriage settle

men t. This is an advan cement, and on A .

’

s death X . holds merely
as trustee for the w ife. I n re Eykin

’

s Tr usts 6 Ch . D . 1 1 5 .

But again the cir cumstan ces of the case mu st be taken in to
con sideration ,

and if these go to Show that the pur chaser did not

in ten d a gift, the mere fact that the pu rchase is made in the name

of a w ife or child is not sufficient to rebu t the presumption Of a

resu lting tru st (f ) .
Itis doubtfu l w hether this presumption of advan cemen tapplies in

the case of apurchase by amother in the name of a child , although
the better Opin ion seems to be that it does . It seems to have been
assumed that it did in Garrett v . Wilkinson (g) , and so decided in
Sayre v . H ughes (h) , and that it did not in I n re D e Visma ( i ) and

in Bennet v . Bennet (j ) , where Sir George Jesse] says : In the

case of a father you have on ly to prove the fact that he is the
father , and when you have done that the obligation at on ce arises
but in the case of a person in locoparentis you mu st prove that he
took upon himself the obligation . But in our law there is no

moral Obligation— I do not know how to express it more shortly
no obligation according to the ru les of equ ity— on a mother to
p
rovide for her child : there is no su ch obligation as a cou rt of

(f
'

)
“

Marshal v . Cr utwel l L . R . (h) L . R . 5 Eq . 376 .

20 Eq. 328. (i ) 2 D . J . aS . 1 7.

(y) 2 D e G . Sm . at p . 246 . (7 ) 10 0 11 . D . 474.
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equ ity recogn izes as such . Sin ce this was said s . 21 of the

Married Women
’
s Property A ct, 1882 has made amarried woman

having separate property subject to the same liability for the
main tenance of her children as the hu sband is. This is perhaps
n otmaterial , sin ce the presumption in the case of the father is not
put on the legal liability tomain tain ,

but on the moral obligation .

But, as Mr . Underhill says (k) , “ Su rely there is as mu ch moral
presumption of an in tention by amother to benefit her offspring as
there is in the case Of the father in reason and in cu stom
there is assuredly as mu ch obligation on the part of a mother ,
who has the command of money, to ben efit her children w ith it as in
the case of a father.” In su ch cases , how ever, Sir George Jessel
adm its that , even if the mother is not in locoparentis , very little
eviden ce beyond the relation ship is wan ted , there being very little
motive requ ired to indu ce amother to make a gift to her child

, so

that the poin t is not of great importan ce (l ) .

The tru st or advan cemen t in these cases being fou nded on the

presumed in ten tion of the parties , verbal eviden ce is admissible
First, to prove by whom the pur chase

-mon ey is paid (m) .
Secondly, to prove the in ten tion w ith w hich the tran sfer is made

in order to rebu t the presumption of a resu lting tru st (n ) .
Thirdly, to rebu t the presumption of advan cemen t (a) .
Fou rthly, to support the presumption of advan cemen t ( p ) .

A resul ting tru st w ill not, how ever , arise under the ru le stated
in Dyer v. Dyer if the policy of an act of parliamen t woul d be
thereby defeated (q) . For in stan ce, there w ill be no resu lting tru st
in favour of a pu rchaser w ho buys land in order to qualify the
tran sferee to act as a j ustice of the peace (r) , for thi s w oul d be to

(k) Tru s ts an d Tru stees , 6 th ed . 126 . Fawkes v . Pascoe L . R . 10 Ch .

(l ) See al so In re Orme 50 L . T . App . 343.

0 (0 ) Wi l liams V. Wi l l iams 32

(m) Gascoigne v . Thw ing 1 Vern . Beav . 370 .

36 6 ; K n ight v . Pechey 1 D ick . ( p ) Lamplugh v . Lamp lugh 1 P.

327 ; sée also Ryal l v . Ryhl l 1 Wins . 1 13.

A tk . 59 ; Wi l lis v . Wi l lis 2 A tk . (g) Ex parte Yal lop 15 Ves . at

71 ; and Grores v . Graves 3 Y . p . 71 .

J , 1 6 3. (r ) Crichton v . Cr ichton 13 R .

(n) Dyer V Dyer 2 Cox
,
9 2 ; 770 .

R ider v . K idder 10 Ves . 36 4 ; and
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SECTION XIV.
— RESULTING TRUST ON JOINT PURCH ASE

OR MORTGAGE .

( 1 ) WH ERE property is con veyed to tw o or more person s
as join t tenan ts

,
w ho

,
being pu rchasers , con tribu te the

pu rchase -mon ey in u n equal shares , or , being mortgagees ,
con tribu te the mortgage mon ey in either equ al or nu

equal shares
,
on the death of any of the join t tenan ts

the su rv i vor or su rvivors hold so m u ch of the property in
tru st for the represen tati ves of the deceased join t tenan t
as is proportionate to the amoun t of the pu rchase-mon ey
or mortgage mon ey

,
as the case may be , con tribu ted by

him
,
u n less a con trary in ten tion appears .

(2 ) Eviden ce is admissible to prove the in ten tion
with which the pu rchase or mortgage is made .

The third class of resu lting trusts was defin itely established by
the case of Lake v . Gibson (a) , w here Sir Joseph Jekyll decreed that
five person s to w hom land had been con veyed join tly w ere tenan ts
in common in equ ity, an d that the su rvivor shou ld not go away
w ith the w hole ; for then it might happen that some might have
paid or laid out their Share of the mon ey, and others who had laid
out nothing go aw ay w ith the w hole estate .

”

When two or more purchase lands an d advan ce the mon ey in
equal proportion s , and take a con veyan ce to them and their heirs ,
thi s is a joint tenan cy ; that is , a purchase by them join tly of the
chance of sur vivorship, w hich may happen to the on e of them as

w ell as to the other ; but where the proportion s of the money are
not equal , and this appears in the deed itself

,
this makes them in

the nature of partners ; and how ever the legal estate may survive,

(a) 1 Eq. Ca. Abr . 294
, pl . 3.
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yet the survivor shall be considered butas a trustee for the others
in proportion to the sums advan ced by each of them .

This was affirmed by Lord Chan cellor K ing under the name

Lake v. Craddoclc in 1732 (b) .
It does not seem necessary that the deed itself should Show

that the pu rchase-money is advan ced in unequal proportions, as
Sir Joseph Jekyll states. Lord H ardw icke gave the ru le w ithou t
that qualification in B lyden v . Vall ier (c) , and the fact that the
purchase-money was so advanced may be proved by parol evi
dence (d ) .

Even thou gh the purchase-mon ey is advanced in equal Shares
the purchasers are sometimes tenan ts in common in equ ity , as
Lake v . Gibson itself show s . In that case five person s had bought
a piece of land from the Commission ers of Sew ers , by whom it
had been conveyed to them jointly. They w ere held to be

tenan ts in common in equ ity, and the survivors trustees for one

of the pu rchasers who had died , provided that his represen tatives
paid on e- fifth of al l mon eys expended , on the ground that the
purchase of the land was a partn ership undertaking, and that in
partn ership the j us acereseendi is n ever allow ed . The Partnership
Act

,
1890

,
s . 20, has now made this a statu tory ru le .

Again ,
where money is advan ced by persons either in equal or

unequal shares, who takeamortgage to themselves join tly, although
the debt and secur ity w il l at law belong to the su rvivor, in equ ity
there w ill be a tenancy in common , the survivor being a trustee for
the personal represen tatives of the deceased mortgagees. For ,

as Lord A lvan ley said in Mor ley v. B ird (e) , equ ity says it cou ld
not be the in ten tion that the in terest shou ld survive. Though
they take a join t secu rity , each mean s to lend his own and to take
back his ow n .

”
The ground for this distin ction betw een pu rchases

and mortgages is notparticu larly clear, but it is settled (f )

(b) 3 P. Wms . 158. J . 85 H . atp . 29 3, an d p . 295 .

(e) 2 V es . atp . 258. (e) 3 Ves. 6 31 .

(d) See H arr is v . Fergusson (f ) A ael ing v . K n ipe 19 Ves .

1 6 Sim . 308, w here itwould seem that 440 ; Robinson v . Preston 4 K . &J _

the factmu sthave been proved by parol 505 H arrison v. Barton l J H ,

evidence. An d see per Page
-Wood , 287 In re Rowe 6 1 L . T . 581 ,

V .
-C in H arr ison v . Barton 1
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I l lu strations.

1 . A .mortgages land to B . and C. and their heir s in con sidera
tion of an advan ce of 2 ,000l . , of which B . con tri bu tes 1 ,450l . and
C . 550l . B . dies . On payment Off of the mortgage C. is a tru stee
for his representatives of l ,450l . and in terest. Petty v . Styward

1 Rep . in Ch . 31 .

2 . Land is con veyed tofive person s and their heirs in con sidera
tion of 5

,
145 l . On e of the pur chasers contribu tes 1 ,025 l . towards

this sum
,
and then dies. The su rvivors are tru stees of on e- fifth

of the land for his representatives , on paymen t of a sum su fficien t
to make the con tribution Of the deceased equal to that of the

others . Lake v . Gibson 1 Eq. Ca. Abr . 29 4
, pl . 3 ; Lake v .

Cradclock 3 P.W . 1 58 (g) .

3. A . , B . and C., being ben eficially en titled tomon ey as tenan ts
in common ,

in vest it on mortgage of land . By the mortgage deed
the land is con veyed to them as join t tenan ts , the deed contain ing
a clau se that the mortgage mon ey belongs to them on a joint
accou n t in equ ity as w ell as at law . The eviden ce show in g that
they con sider themselves en titled to the mortgage in equal Shares ,
they are tenants in common ,

an d the survivor, C. , is a tru stee for
the represen tatives of A . and B . of their shares . In re Jackson

34 Ch . D . 732 .

Bu t in this class of cases , also, the resu lting tru st is based upon

a presumed in ten tion of the parties an d there w ill be no

resu lting tru st if the circumstan ces Show that a join t tenan cy was
in tended (i) . A nd parol eviden ce of the circumstan ces in w hich

the tran saction took place is admissible to Show w hat the inten tion
was

,
notw ithstanding the Statu te of Frau ds (j ) , though it is

doubtfu l w hether parol eviden ce as to their statements Of their
in ten tion is admissible (k) .

(g) The pu rchas e - mon ey paid by the (2) See for an examp le H ar r i s v . Fer

deceased , as w il l be seen , w as not qu ite gu sson 1 6 S im . 308.

one - fifth of the whol e, bu t the decision (j ) H arr ison v . Barton ( 186 0) , 1 J . & H .

real ly w ent on the grou nd that the 287 ; an d see In re Jackson 34

purchasers w ere partn ers . Ch . D . 732 .

(h) See per Page
~Wood , V .

- C .
,
in (k) H arr ison v . Barton , sup ra ; see at

Robin son V . Preston 4 K . J . at p . 293.

p . 51 5 .
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When the immediate and direct effect of an estoppel in equi ty
against relief to a particul ar plaintifi might be to effectuate an
un law fu l object, or to defeat a legal prohibition , or to protect a
fraud , su ch an estoppel may w ell be regarded as again st public
policy.

”

In each of these cases , therefore, there is a resu lting tru st in
favou r of the transferor of the property .

The follow ing cases are illu stration s of resu lting tru sts of this
kind

I l lustrations .

1 . A . conveys his real estates to B .
,
w ith a view to bein g

thereby enabled to sw ear that he has not su fficien t qualification to
be made sheriff of London . H e does not, however , take the oath ,
but pays the fin e for n ot serving in stead . B . holds as tru stee for
A . B irch v . B lagraoe Amb. 26 4.

2 . A . con veys real property upon trusts which are void for
remoten ess . There is a resu ltin g tru st in favou r of A .

, or after his
death his heir . Tregonav

'

ttv. Syden lzam 3 Dow
,
1 94.

3. A . , fearing that he has committed b
'

igamy and that he may
be prosecu ted , con veys real estate to B . upon tru st to recon vey it
when the difficu lty he is in has blow n over. Subsequ en tly learn ing
that he has a complete defen ce to any indictmen t

,
he calls on B . to

reconvey . B . mu st recon vey accordingly . Davies v . Otty

35 Beav . 208.

4. A . assign s leasehold land to a trustee w ith a view of defeat
ing his creditors . The tru stee assign s toX . X . is tru stee for A .

,

and A . can have the property reconveyed to him . Symes v. H aynes

L . R . 9 Eq. 475 .

5 . A . , being (in 1857) in prison on a charge of felony , in order
to avoid a forfeiture of his personal property ‘in the even t of con

viction assign s it to B . absolu tely . A . is tried and found notgu ilty
on the ground of in san ity . B . is a trustee for A . M ann ing v . Gt”

L . R . 13 Eq. 485 .
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SECTION XVI .
— CONSTRUCTIVE TRUST WH ERE TRUSTEE

GAINS ADVANTAGE FROM H IS POSITION As SUCH .

( 1 ) WH ERE a person ,
being in a fidu ciary relation to

another
, gain s for him self any proprietary or pecu n iary

advan tage by virtue of su ch relation , he holds the

advan tage so gain ed in tru st for the person or person s
to whom he is in the fidu ciary relation .

(2) There is no fiduciary relation w ithin the mean ing
of this section between join t tenan ts or tenan ts in com

mon of property by virtu e merely of the join t tenan cy
o r tenan cy in common .

(3) The tru stee is en titled to repaymen t by the

person s in sub - sect . ( l ) of this section men tioned of

any costs an d expen ses properly in cu rred by him in

obtain ing su ch advan tage, together with the valu e of

any perman en t improvemen ts made to it by him ,
and

to an indemn i ty again st any liabilities properly con

tracted in respect thereof , and to a charge therefor on
the tru st property.

A con structive tru st, said Lord Ju stice Bowen in the case of

Soar V . A shwel l (a) , is one which arises when a stranger to a trust
already con stitu ted is held by the court to be bou nd in good faith
and in conscience by the tru st in con sequ en ce of hi s condu ct and
behaviour. Su ch condu ct and behaviour the court con siders as

involving him in the du ties and respon sibilities of a tru stee,
although but for su ch condu ct or behaviour he wou ld be a Stranger

(a) (1893) 2 Q. B . at p . 396 .
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to the trust. A constructive trust is therefore, as has been said ,
a trustto be made outby circumstances .

’

The term constru ctive trust,” however, is u sed in a Wider

sense than is covered by this statemen t. There need be no tru st
already constituted at al l . For in stan ce, a vendor of land after

con tract but before conveyan ce is said to be a constru ctive trustee
for the purchaser , as in the case of Shaw v . Foster (b) and other
cases . Again , if one of several partn ers entitled to a lease su r

renders the lease and takes an ew on e to himself, he is aconstructive
tru stee for the others , as the case of Feat/zerstonlzaugh v. Fenwick (0)
show s. Again , if a vendor execu tes a conveyan ce before he has
received the pu rchase-mon ey, the purchaser is a con stru ctive
tr u stee for him , as the leading case of Mackretlz v . Symmons (rt)

Show s
, and so on .

A con stru ctive tru st is really a species of trust created by

implication or operation of law ,
bein g di stinguished from the other

sub- class of such tru sts, namely, resu lting trusts , by the character
istic of being independent of any inten tion to create a trust on the
part of the parties concerned, an d the cases in which su ch a tru st
arises may be conven iently grouped under three heads

1 . When atrustee or part ow n er of property gains an advan tage
from his position as such .

2 . Person s receiving tru st property from the tru stees become

con stru ctive tru stees in certain cases (e) and

3. Where in any other case the legal and beneficial in terests in
property are not combined in the same person f ) .

The first of these is a class of trusts long know n to the law
the cases go back nearly 250 years— but the leading case illu stratin g
it, which has indeed given its name to the class, is the w ell- know n
on e of K eech v . San-afford, decided in 1726 (g) , and common ly referred
toas the Rumford Market case . In this case Lord Chancellor K in g
decided that a trustee of a lease w ho had renew ed the lease in his

(b) L . R . 5 H . L . 338. L . R . 15 Eq. 204.

(c) 17Ves. 298 ; 1 1 R . R . 77. (f ) See B urdoon v . Bel il ios
,

(d) 15 Ves . 329 ; 10 R . R . 85 . A . C. atp . 123 ; Underhil l , Tru sts and

(e) See for example Pannel l v . H ur ley Tr ustees
,
6th ed . 138.

2 Coll . C. C. 241 ; Bridgman v . (y) SelectCa. in Ch . 6 1 .

Gi ll 24 Beav . 302 ; Lee v . Sankey



https://www.forgottenbooks.com/join


1 20 IMPLIED TRUSTS .

2. A . mortgages a lease to B . B . renew s the lease. A . is

en titled to the renewed lease on paying B . his charges. Rash

north
’

s case 2 Free. 13 (l ) .

3. A . bequ eaths a lease of amarket to B . in tru st for an in fan t.
B .

, before the expiration of the term , applies to the lessor for a
ren ewal for the ben efit of the infan t. The lessor declin es to grant

.a ren ewal , whereupon B . gets a lease made to himself. B . is a

tr ustee for the in fan t. K eech v . Sandford Sel . Ch. Ca. 6 1 .

4. A . and B . agree to buy property which is subject to in cum
bran ces . Some of the incumbran cers make abatemen ts of in terest
and give other advan tages to A . for his own benefit. H e mu st
accoun t for these to B . Carter v . H orne 1 Eq. Ca. Abr . 7.

3. Leasehold property is settled u pon tru st for A . for life and
after A .

’
s death for B . absolutely . A . obtain s an exten sion of the

lease. She is a tru stee of the extended lease for B . and cannot
devise it by her w ill . Taster v . Marriott Amb. 6 6 8 (m) .

6 . Leasehold property is settled on A . for life w ith remainders
o ver . A . applies for a ren ewal . X. pays her 3,000l . to w ithdraw
her application . A . is a trustee of this sum for the remain derman .

Owen v . Wi l l iams Amb. 734.

7. Leasehold property devolves on A . as admin istratrix and

her in fan t son B . join tly . A . marries X . ,
w ho thereby acqu ires

the leasehold in right of A . X . obtain s a ren ewal in his ow n

name . H e is a trustee for B . Ex parte Grace (1799 ) 1 Bos .

Pu ll . 376 (n ) .

8. A . by w ill gives leasehold property to his tw o in fant children .

B . by threats persuades the execu tors to assign the lease to h im

(Z) See al soRa/cestraw v . Brewer ( 1728) , v . l
'

ow les 1 Bro. Ch . 197 James

2 P. Wms . 5 1 1 ; contra, N esbitt v . Tre v . l iean 1 5 Ves . 236 ; 8 R . R .

denn iek 1 Bal l B . 29 ; 1 2 1 78 : Eyre v . D olp hin 2 Ball

R . R . 1 bu t quaere w hether this case is B . 290 ; 1 2 R . R . 24 ; Row ley v . Ginnever
,

con sisten t w ith the au thorities . See ( 1897) 2 Ch . 503.

White Tud . L . 0 . Eq . 7th ed . vol . ii . (n ) This case w as explained in In re

702. B iss
, (1903) 2 Ch . 40 , w here it w as

(m) To the same effect are Rowe v. pointed out that it was as if A . hersel f

Ch i c/tester Amb . 71 5 ; Picker iny had ren ew ed .
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and then obtains a ren ewal. B . is a tru stee for the in fan ts .

M i ler/aw v . D il lon 1 Ball B . 409 ; 12 R . R . 43.

9 . A . , B . and C. are partn ers. B . and C.
, w ithou t notice toA .

,

O btain a ren ewal to themselves of the lease of the partn ership
premises and then dissolve the partn ership. B . an d C. are tru stees
of the ren ew ed lease for A . in proportion to his share. Feather

stonhaugh v . Fenwi ck 1 7 Ves . 298 ; 1 1 R . R . 77 (o)

10. A .
,
acting on behalf of himself and his partn ers B . and C. ,

n egotiates w ith X . for a lease to be gran ted to the firm . X . ,

thout the know ledge of B . and C. , pays A . a sum of 12 ,000l . in

con sideration of his procuring the firm to take the lease . A . is a

trustee of this sum for the firm . Fau '

cett v . Whitehouse 1

Ru ss . My. 1 512 ; 32 R. R . 1 6 3 ( p) .

1 1
’

A . mortgages a lease to B . and afterwards Obtain s from the

reversioner a lease for l ives renewable for ever of the reversion .

B . is entitled to the ben efit of the ren ew ed lease . Smith v .

C li icliester 1 C. L . 486 .

12 . A lease for lives ren ewable by custom is settled on tru st to
ren ew and subject thereto on tru st for A . for life w ith remainders
over. A . assign s to X. The assign ees of the reversion having
refu sed to renew ,

X . buys the reversion in fee. X . is a trustee for
the remainderman . In re Lord Ranelagk

’

s wil l 26 Ch . D .

590.

13 . Testatrix bequ eaths property held u nder a lease ren ewable
by cu stom to A . for life and after his death for his children in

equal shares . A . renew s the lease several times and final ly pur
chases the reversion in fee. A . is a trustee of the fee. Phi/l ip s v.

Phil lips 29 Ch . D . 6 73.

14. A . mortgages a lease ren ewable by cu stom toB . The lessor
assigns the reversion in fee and the assignees refu se to ren ew .

(0 ) To the same effect is Clegg v . Fish (79 ) H icliens v . Concrete 1 Ru ss .

w ick 1 Mac . G . 294 . Compare & My. 150 ; 32 R . R . 173, is to the same

Clegg v . Edmondson 8 D e G . M . efi
'

ect ; see also Ben tley v . C'rauen

‘G . 787, w here the action was successfu l ly 18 Beav . 75 .

d efended on the grou nd of laches .
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A . buys the reversion in fee from them . H e holds it subject to
B .

’

s mortgage. Leigh v . B u rnett 29 Ch . D . 231 .

15 . A . by w ill gives a hou se (g) which is subj ect to amortgage
to his daughter B . for life w ith remainder to her children . B .

’

s

hu sband C. is en titled in her right , an d in order to give efiect to

the w ill buys the hou se from the mortgagee w ho sells it under his
pow er of sale. C. is a tru stee of the hou se for the children .

Gl ‘tfi fll v . Owen
, (1907) 1 Ch . 195 .

Two question s w ith referen ce to the ex ten t of the ru le applied
in these cases have lately been the subject of decision . The first
is— What con stitu tes a fidu ciary relation w ithin the ru le Apart

from the cases in w hich the relation betw een the parties is that of
tru stee and cestui gue tru st, ex ecu tor or admin istrator and ben eficiary ,
or agen t and prin cipal in which the fidu ciary character of the

relation is obviou s (r ) , it is plain that there is a fidu ciary relation
between tenan t for life and remainderman . The cases of Taster v .

Marr iottand others (example 5) and Phil lip s v .Phil lip s (example
above

,
Show this . It is equally plain that there is a fidu ciary

relation betw een mortgagee and mortgagor—Ru shu '

orth
’
s eas e

(example above, show s this— and betw een mortgagor and mort
gagee

— Smith v . Chichester and Leigh v . Burnett (examples 1 1 and
14) Show this .

There is likew ise a fidu ciary relation between partners , as
appears from the cases of Featherstonhaugh v . Fenw ick and Clegg v .

Fishwick (example above .

This , how ever, seems to exhau st the list. It has been asserted
sometimes that if aperson in terested jointly w ith others in a lease
ren ew s

,
he holds the renew ed lease in tru st for the others— an

assertion based apparen tly on a passage in the j udgmen t of Lord
Bathu rst in the case of B ru ce v . Chichester (s) , and the case of

Palmer v . Young (t) . But the decision of the Court of Appeal in
the case of In re B ias (u ) show s this to be erron eou s. In that case
a lessor gran ted a lease for seven years of a house in which the

(q) The report does not say w hether (r ) See j udgm en t of Romer , L . J in

the hou se was leasehold or freehold
,
but In re B iss, ( 1 903) 2 Ch . at p . 6 1 .

apparently it w as freehold as no probate (s ) Amb . 715 .

of the w il l w as obtained . The testator (t)

)

Vern . 276 .

died in 1879 . 2 Ch . 40.



https://www.forgottenbooks.com/join


124 IMPLIED TRUSTS .

The second and more recen tly discu ssed of the tw o qu estions
is—When does the purchase by atrustee of a lease of the reversion
in fee simple fall w ithin the ru le ? Plain ly it does so sometimes,
as the cases of In re Lord Ranelagh

’
s w il l , Phil lip s v. Phil lip s , and

Leigh v . Barnett
, above cited , show . Does it do so always This

is the qu estion that the court had to answ er in the case of Bet-an v.

Webb before Mr . Ju stice Warrington in 1905 (g) . The learned
judge held that it on ly applied where the lease is ren ewable by
con tract or by cu stom , and be based his decision on two earlier
cases, namely

, Randall v . Russel l (8) and Longton v . Wil sbg (a) . In

the former a testator
,
being possessed of property under a lease

held from a college, gave the property to his w ife du ring her
w idowhood w ith remainders over. After his death the w idow
ren ew ed the lease and subsequ ently purchased the reversion from
a person to whom the college had assign ed it. Sir William Gran t
held that the ren ewed lease belonged to the testator ’s estate, but
that the reversion did not.

No case,
”
he said, was men tion ed in which this sortof equ ity

had been carried to su ch a length . The ground common ly stated,

on w hich the renew ed lease becomes subject to the tru sts of a w il l
disposing of the original lease, is that one is merely an exten sion
or contin u ation of the other. Bu t the fee is a totally difierent
subject, w hich the testator had it not in his contemplation to

acqu ire or dispose of . Yet if Mrs . Rus sell (the tenan t for life) had
purchased from the college, it might be said that she thereby
intercepted and cut off the chan ce of fu tu re renewals and con

sequ en tly made u se of her situation to prejudice the interests of
those who stood behind her ; and there might be some sortof equ ity
in their claim to have the reversion con sidered as a substitu tion for
those in terests ; although, as I have already said

,
I am not aw are

of any decision to that effect (b) . But here the situation of the

parties w as altered by the act of the landlord w ithout any in ter
vention of the tenan t for life. The college had aliened the property
toan individual. The benefit attending the tenant right of ren ewal
w ith a public body was gone. A lease at a rack ren t was al l that
was to be expected from the private proprietor . Mrs. Ru ssell’s
purchase from the first vendee w rought no change whatever in the

(y) ( 1905 ) 1 Ch . 6 20. (b) This is the point since decided by

(z) 3 Mer . 1 90 ; 17R . R . 6 6 . the Cou rt of Appeal against the tru stee

(a) 76 L . T . 770. in Phi l lip s v. Phi l lip s, p . 1 21 , above .
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Situation of those who had had in terests in the lease as a college
lease. Before she bought, it had become a lease that mu st expire
at the end of fourteen years . Whether Mr . H u ll (the purchaser
of the reversion ) sold or kept the reversion was a matter of in
differen ce to them.

”

In Longton v . Wilsbg Mr . Ju stice Stirling simply followed
Sir William Gran t , quoting the passage above set out. The matter

,

therefore, whol ly rests on Sir William Gran t’ s reasoning . Now it
w ill be seen that the latter says “ the ground commonly stated

,
on

w hich the ren ewed lease becomes subject to the trusts of a w ill
disposing of the original lease, is that the on e is merely an ex tension
or con tin uation of the other and no doubt this has been said from
time to time from R ushworth

’
s case downwards . B ut it w ill be

observed that this is not the ground on which the ru le was based

in the leading case of K eech v. Samlforal, or in B lewett v . M illett
,

Gr lfiin v . Griflin an d In re B iss . In al l these cases it was put on

the grou n d of public policy— the danger to the ben eficiary .

“ The

tru stee’ s situation in respect of the estate gives him access to the

landlord , an d it wou ld be dangerou s to permit him to make u se of

that access for his ow n benefit,
”
to repeat the passage quoted above.

It is submitted that this reason accou n ts mu ch better than the other
for cases like Owen v . Wil liams and Fawcett v . t itehouse above

,

and if it be correct it is not easy to see why it shou ld not be applied
to the pu rchase of the reversion as mu ch as to the renewal of a
lease. The application Of the rule to the latter is not confined to

cases in w hich the lease is ren ewable by contract or cu stom
Why shou ld the former ? Is n ot the danger to the beneficiary
likely to be as great in the one case as in the other (at

The point u rged by Sir William Gran t that although if the
purchase had been from the original lessors , the college, a tru st
w ou ld have been raised , yet, since the college had alien ed the

property to an individual, “
the ben efit attending the tenan t right

of ren ewal w ith a public body was gone ,” seems immaterial if I u r e

Lord Ranelagh
’
s w il l (example 12) and L e igh v. B urnett (example

14) are correct decision s.

(c) See per Romer , L . J . in In reB iss
, out the danger in H ardman v . Johnson

( 1903) 2 Ch . at p . 60 ; and per War 3Mer . 347 ; 17R . R . 95 , although

rin gton , J in Bevan v . Webb, ( 1905) 1 next day he decided again st the cestu i

Ch . at p . 6 30 , correcting in this point gue trust w ithou t g iving any reason s for

the report of Long lon v . Wi lsbg, above. his decision .

(cl ) SirWill iam Grant himsel f pointed
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Perhaps, how ever, this distinction betw een leases ren ewable by
con tract or cu stom and those to which no su ch “ tenan t right is

attached is not destin ed to prevail. At any rate, Mr . Ju stice
Parker in a judgment discu ssing the prin ciple in volved has said ,
If it w ere proved affirmatively that the purchase of a reversion
had on ly been Obtain ed by virtu e of the purchaser being in terested in
the leaseholds— for example, becau se the landlord w as giving al l

his leaseholders an opportun ity to en fran chise their holdings— I
see n o reason w hy, if there existed on the part of the pu rchaser the
n ecessary fidu ciary relation ship or du ty

,
the prin ciple of K eech v

Sand/brat shou ld not be applied whether the lease w ere ren ew able
of right or not ren ew able at al l (e) .

When a tru st of this sort is raised the tru stee is en titled , on
accou n ting for the advantage gain ed by him ,

to repaymen t of any
costs and expen ses properly incu rred by him in obtain ing su ch

advan tage, together w ith in terest thereon and the valu e of any

perman ent improvemen ts made to it by him ,
an d to an indem n ity

again st any liabilities properly contracted in respect thereof .

H e w ho seeks equ ity mu st do equ ity .

”
If

,

”
as M r . Ju stice

K ekew ich has pu t it (f ) , you in sist u pon a man perform ing his
d u ties as tru stee and making over property as tru stee, you mu st
treat him as a tru stee throughou t, an d you cannot expect him to

perform his duties w ithou t at the same time exon erating him from
expenditure in curred w hich ben efits the property of w hich he is
tru stee ”

(g) .

The trustee is also en titled to a lien or charge for su ch expen ses ,

&c . on the tru st property (h) .

(r , Gr ifi th v . Owen , ( 1907) 1 Ch . at 71 5 ; Eyre v . D olp hin 2 Bal l

p . 205 . B . 290 ; Ex par te Grace 1 Bos .

(f ) Row leg v . Gin never , ( 1897) 2 Ch . Pu l l . 376 ; Giddings v . Gidd ings

at p . 507. 3 Ru ss . 241 I n re Lord Ranelagh
’
s w i l l

(g) See H olt v . H olt 1 Ch . Ca. 26 Ch . D . 590 ; Row leg v . Gin

1 90 ; Keech v . Sandford Sel . Ca. never , ( 1897) 2 Ch . 503.

Ch . 6 1 Raw e v . Chichester Amb . (h) Row leg v . Gin nerer
,
supra.
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What is the general doctrine w ith referen ce to con stru ctive
tru stees Of that kind said Stir ling , J in In re B lundell (e) .
It is that a stranger tothe tru st receiving mon ey from the tru stee

which he knows to be part of the tru st estate is not liable as a con

stru ctive tru stee, u n less there are facts brou ght home to him which
show that tohis know ledge the money is being applied in amann er
w hich is incon sisten t w ith the trust ; or (in other words) u n less it
be made out that he is party either to a fraud , or to abreach Of

trust on the part Of the tru stee.

”

Again ,
the substan ce Of Mr . Ju stice K ekew ich

’
s judgmen t in

In re Bar ney (f ) is that before a person can be declared a con

stru ctive tru stee, it mu st be shown that he has actually participated
in fraudu lent condu ct on the part Of the trustee, or that tru st pro
perty is [in breach of the tru st, as he know s (g)] either actually
vested in him , or so far u nder his control, that he is in a position
to requ ire it to be vested in him .

It seems
,
moreover, from the case of Coleman v. Backs and Onon

Un ion Bank (la) , that an agen t receiving tru st mon ey from a tru stee
is not liable as a con stru ctive tru stee merely becau se he know s the

mon ey he is receiving is tru st money . H e mu st know that it is a
breach Of tru st for the trustee to pay it to him (i ) .

The fol low ing cases illustrate the application of these prin
ciples

I l lu strations .

A .
— Cases in which Stranger held l iable as Tr ustee.

1 . A . ,
a tru stee

,
keeps a tru st accoun t and a private accoun t

with B . and C.
, bankers . A .

,
being indebted to B . and C. on his

private accou n t, draw s a chequ e on the trust accou n t and pays it to
the credit Of his private accoun t . B . and 0 . know that the mon eys
represen ted by the chequ e are tru st mon eys . They are l iable as

con stru ctive tru stees to refu nd the amount to the ben eficiaries .

Pannel l v. H ar ley 2 Coll . C. C. 241 (lo) .

(e) 40 Oh . D . at p . 381 . (h) (1897) 2 Ch . 243.

(f ) (1892) 2 Ch . 265 . (12) See pp . 254 and 255 of the report.

(g) These w ords mu st be in serted , (k) Foxton v . Manchester
, g

’

e . Banking
having regard to cases l ike K eane v . 00 . 44 L . T . 406

, is similar .

Robarts 4 Madd . 332 ; and O'ole Both cases are distingui shed in Coleman

man v . Bucks and Owen Un ion Bank, v . Backs and Owen Un ion Bank, (1897) 2
above, and the statements of law qu oted Ch . 243.

above.
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2 . A . and B . ,
trustees holding a fund in trust for C. for life,

remainder for D . for life, w ith remainder over , Open atru st accou n t
w ith X. and Y. ,

their bankers, and pay to the credit of the accoun t
a sum of 770l . D . owes X . and Y. 750l . on abill of ex change, and
being u nable to pay it , at the suggestion of X . and Y.

,
and w ithou t

the au thority of A . or B .
,
D . draw s a chequ e on the tru st accoun t

for the amoun t . X . and Y . apply the chequ e in discharge of the

bill. They know that the 770l . is trust money . X . and Y . mu st
repay the 750l . to the tru st accoun t. Br idgman v . Gill

24 Beav . 302.

3. A . and B .
,
tru stees, employ X .

,
a solicitor, to receive the

proceeds of part Of the tru st estate from a pur chaser. X . pays
the money to A . alone, w ithout B .

’
s au thority or receipt. A . mis

appropriates it and dies in solvent. X . is a con stru ctive tru stee,
an d mu st make good the loss to the tru st estate. Lee v . San/fey

L . R . 15 Eq. 204.

B .
— Cases in which Stranger lield not liable as Trustee.

1 . A . and B .
, trustees , employ X . and Y. , bankers, to collect

assets forming part of the tru st fund . X . and Y. receive the assets
and apply them in paymen t Of bills draw n on them by A . and B .

In draw ing the bills A . and B . in fact commit a breach of tru st ,
butX. and Y. are unaware of this . X . and Y. are n ot liable as
constru ctive tru stees . K eane v . Robarts 4 Madd . 332.

2 . A .

,
a sole su rviving trustee, desires to. retire and appoin t B .

in his place. H e in stru cts X .
,
a solicitor, to prepare the necessary

documen ts . X . advises A . again st appoin ting B . as sole tru stee,
butA . in sists, and X . prepares a deed of appoin tmen t Of B . as sole
tru stee and a deed of indemn ity. Y. ,

another solicitor
,
approves

the deeds on behalf of C.
,
the cestu i qae trust, after having poin ted

out to C.
_

the risk Of loss Of the tru st fund, and Obtained O.

’

s

express instructions to carry out the arrangemen t . B . misappro

priates the tru st fund . Neither X . nor Y. ever has con trol of the
trust fund, nor have they any apprehen sion Of any fraudu len t
design on the part Of A . or B . Neither X. nor Y. is l iable as a
con structive trustee. Barnes v . Addy L . R . 9 Ch. 244.

3. A . is a sole tru stee. It is arranged that A . shall not be
en titled to draw on the tru st accoun t at the bank w ithou t the con

H . K
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currence Of B . and C.
,
who are to in itial her chequ es . A . draw s

and B . and 0 . in itial chequ es on the accoun t
,
for pu rposes whi ch ,

as B . and C. are aware, are a breach of the trust. B . and 0 . do

not thereby become constructive trustees. In re Barney, (1892)
2 Ch. 265 .

4. A . and B . are trustees
,
B . being the active tru stee. It is

su spected that B . has invested part Of the trust funds on worthless
secu rities

,
and it is con sequ en tly arranged that A . shall retire and

X. shall be appoin ted trustee in his place. A solicitor prepares a
deed for the purpose, which, however, is not executed. The

sol icitor also indu ces B . to take over the worthl ess securities him
self, and even tual ly B . pays the whole of the tru st funds in cash

in to a bank in the join t names Of himself and X . X. and the

ben eficiaries ask the solicitor to find other in vestmen ts for the tru st
mon eys, and at the solicitor’s suggestion they are in vested on

mortgages, X . and B . draw ing chequ es on the accou n t at the bank ,
which are handed to the solicitor

,
who pays the proceeds to the

variou s mortgagors . The mortgages are an improper in vestmen t,
and the tru st mon eys are lost. The solicitor is not liable as a

con stru ctive trustee. Mara v. B rowne
, (1896 ) 1 Ch. 1 99 .

Con structive tru stees, whoare su ch under the rul e stated in this
chapter, are not en titled to plead the statute of limi tation s again st
the beneficiaries , ex cept u nder s. 8 of the Tru stee A ct, 1888 ( l ) .

(Z) See Soar v . A shwel l , (1893) 2 Q. B . 390
, especially the judgment Of K ay,

L . J . , at p . 405 .
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to those classes which are most important and to bring all others
within one sweeping general clau se.

The fol lowing are among the prin cipal cases of constructive
trusts w ithin it

(i) The case of avendor of property who has contracted to sell
it, buthas notexecuted the conveyan ce. See Shaw v. Foster
L . R. 5 H . L. C. 338 ; Phil lip s v. S ilvester L . R. 8

Ch. Appf at p. 176 ; Lysaght v . Edwards 2 Ch . D . at

p . 506 Clarice v . Ramuz, (189 1 ) 2 Q. B . at p. 462.

(n ) The case of a purchaser who has obtained a conveyan ce of

the property before he has paid the whole of the purchase-mon ey
for it. See Machreth v. Symmons 15 Ves. 329 .

(iii) The case of a. vendor who has received from apur chaser a.
deposit in partpaymen t Of purchase-money where the con tract is
not completed. See W

'

hitbread v. Watt, (1901 ) 1 Ch. 9 1 1 , affirmed
by C. A ., (1902) 1 Ch. 135.

(iv) The case of an own er of property who has created an

equitable mortgage of it. See Russel v. Russel 1 Bro.

Ch . Ca. 26 9 .

(v) The case of a trustee for sale who pm'

chases the trus t pro
perty himself. See For v. Maelcreth 2 Bro. Ch. Ca. 400.

(vi) The case of adebtor who becomes the legal personal repre
sentative of his creditor. See Ingle v. Richards 28 Beav.

36 6 .

(vu ) The case of ahusband who forcibly takes possession of his

w ife
’
s separate estate. Wassel l v. Leggatt, (1896 ) 1 Ch. 554.

(viii) The case of an executor in respect of residue not speci
fical ly disposed of. Executors Act, 1830, S. 1 .

(ix) The case of amortgagee who has sold under his power of
sale as regards the surplus proceeds . Conv. Act, 1881 , s. 21
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(x) The case Of a tenan t for life exercisin g the pow ers
ferred on him by Settled Land Acts. S. L . Act

,
1882, S;

(xi) The case Of a partner havin g the legal estate or in terest
in property forming part the partnership stock. Partnership
Act, 1890, s.

(XII) The case Of a personal representative real estate
of the Land Tran sfer A ct, 1897. s . 2 Of that
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Part IV.
— OBLIGATIONS OF THE TRUSTEE.

SECTION XIX.
— DUTY TO PERFORM TRUST .

( 1 ) A TRUSTEE mu st deal with the tru st property in

accordan ce with the term s of the tru st , prov ided that

(a) Where all the ben eficiaries have legal capacity
to dispose of property, they may demand or

assen t to any modification of the term s Of
the tru st

,

(b) In cases Of emergen cy where circumstan ces
arise which are u nprovided for by the terms
Of the tru st

,
the cou rt may au thorize a

departu re from the term s Of the tru st to
meet the emergen cy.

(2) Every person in whom the tru st property
becomes vested du ring the con tinuan ce of the tru st

,

otherwise than by pu rchase Of the legal estate or in terest
for valuable con sideration withou t notice Of the tru st

,

is subject to the sam e Obligation as the tru stee.

(3) Where no other Obligation is imposed upon the

trustee by the term s Of the tru st hemu st convey or tran sfer
the tru st property to or at the directionof the ben eficiary .

In the case Of every active tru st there are some things which
the law or the direction s of the settlor in the trust in strumen t
requ ire the tru stee to do. There are other things which either the
law or the tru st instrument leaves to his discretion .
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ru le the court has no ju risdiction to give, and w ill not give its
sanction to the performan ce by tru stees of acts w ith referen ce to
the trust est-ate which are not on the face of the in strumen t
creating the tru st authorized by its terms . The cases of In re

Crawshay (f ) , decided by North , J and In re Mor r ison. (y) ,
decided by Bu ckley , J are in stan ces w here the cou rt was asked to
san ction steps to be taken by trustees which it thought u n ju stifi
able, and which it decided it had no ju risdiction to authori ze.

But in the managemen t Of a tru st estate, an d especially w here that
estate con sists Of a busin ess or Shares in a mercan tile company, it
not infrequen tly happen s that some pecu liar state of circumstances
arises for w hich provision is not expressly made by the tru st
in strumen t, and w hich renders it most desirable, and it may be
even essen tial , for the ben efit of the estate and in the in terest of
al l the ccstuis que trust that certain acts shou ld be done by the
tru stees which in ordinary circumstan ces they wou ld have n o

pow er to do. In a case Of this kind which may reasonably be
su pposed to be on e n ot foreseen or an ticipated by the au thor Of the
tru st, w here the trustees are embarrassed by the emergen cy that
has arisen and the du ty cast upon them to do w hat is best for the
estate

,
and the con sen t Of all the ben eficiaries cannot be obtained

by reason of some of them not being sui j u r is or in ex isten ce
,
then

it may be right for the cou rt, and the cou rt in a proper case wou ld
have ju risdiction to san ction on behalf Of al l con cern ed su ch acts
on behalf of the trustees as w e have above referred to. By way of

illu stration w e may take the case where a testator has declared
that some property Of. his shal l be sold at a particu lar time after
his death , and then ,

ow ing to un foreseen change of circum stan ces
s in ce the testator ’s death, when the time for sale arrives it is found
that tosell at that precise time w ou ld be ru inou s to the estate

,
and

that it is necessary or right to postpon e the sale for a Short time in

O rder to effect a proper sale ; in su ch a case the court w ou ld have
j ur isdi ction to au thorize, and w ou ld au thorize, the trustees to

postpon e the sale for a reasonable time.

It is amatter Of common know ledge that the jurisdiction w e

have been referring to, which is on ly part Of the general admin is
trative jurisdiction of the court

,
has been con stan tly exercised ,

chiefly at chambers. Of course, the jurisdiction is one to be

ex ercised w ith great cau tion and the court w ill take care not to

(f ) 60 L . T . 357. (a) ( 1901 ) 1 Ch . 701 .
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strain its powers. It is impossible, and no attempt ou ght to be
made

,
to state or define al l the circumstances u nder w hich , or the

ex ten t to which
,
the cou rt w ill exercise the jurisdiction ; but it

need scarcely be said that the cou rt w ill not be ju stified in

sanction ing every act desired by tru stees and beneficiaries merely
becau se it may appear beneficial to the estate ; and certain ly the
cou rt w ill notbe disposed to san ction transaction s of a specu lative
or risky character. But each case brought before the cour t mu st
be considered and dealt w ith according to its special circumstances.

A s a rul e
,
these circumstances are better investigated an d dealt

w ith in chambers. Very often they involve matters of a delicate
and private nature, the publication Of which is not requ isite on any
good ground and might cau se great in jury to the trust estate.

”

In the later case of In re Tollemache (h) , Mr . Ju stice K ekew ich

men tioned as common in stan ces of the exercise of thi s ju risdiction
the au thorization of a tru stee

(i) tomake advances for the ben efit of an infan t out of capital
not sanctioned by the tru st in strumen t ;

(1 1) to carry on a bu sin ess belonging to a testator which can

on ly be realized at break- up prices
(iii) to sell a bu siness forming part of the trust property to a

join t stock company in con sideration Of shares or stock
where no pow er for that purpose is contain ed in the

tru st instrument
(iv) to con cu r in the reconstru ction of a company (i)
(v) to foreclose amortgage.

But the cou rt w ill on ly exercise the jurisdiction in cases of

emergency . It is not su fficien t to show that the departu re from
the terms of the trust proposed w ill be to the advan tage of the

beneficiaries (j ) , as indeed Lord Ju stice Romer said in the

passage from the judgmen t in In re New quoted above. Therefore
the cou rt w ill not au thorize trus tees to take—merely on the

ground that it is beneficial— an in vestmen t which the settlor has
notau thorized
It is notthe trustee alone who is bound by the Obligations of

the tru st, but everyon e in whom the tru st property becomes vested

(h) (1903) I Ch . 46 7, afi rmed byC.A .
, (i) In re New

,
sup ra, w as a case of

(1903) 1 Ch . 955 . this kind .

(j ) In re Tollemache, ( 1903) 1 Ch . 955.
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du ring the con tin uance of the tru st , except apurchaser for valu e
w ithou t notice who has the legal estate or interest.

For example, the represen tatives of a deceased tru stee in w hom

the legal estate or in terest in the trust property is vested from
time to time are capable Of performing , and bound to perform ,

the

Obligation s Of the trust (k) un less they disclaim ( l ) .
Something like this has been the ru le from very early times.

There is
,
for example, a case reported in the Year Book of

14 H en . VIII. folio 4, pl . 5 (m) , in which Fitzherbert
says : “ If I en feoff B . to hold to him his heir s and assign s , my
tru st and confidence are in him his heir s and assign s and this is
easily Shown , for his heir s w ill be bound to perform the feoffor’ s
w ill as mu ch as the father

,
and the second feoffee as mu ch as

the first if there is no con sideration .

”
And Pollard adds : “ But

if [the feoffee en feofi
'

one] upon con sideration w ithou t n otice the
u se is changed , and if w ith notice though upon consideration , the

first u se remain s and this is the diversity.

”

It is plain ly the law now (n ) .
“ NO equ itable doctrin e is better

established than this, that if the person who purchases an estate,
althou gh for valuable con sideration ,

after n otice of a prior equ it
able estate or right , w ill not be enabled , by mean s of the legal
estate or otherw ise, to defeat su ch prior equ itable in terest

Similarly, if the tran sferee of tru st property , though w ithou t
notice of the tru st, gives no con sideration

,
he stands in no better

position than the tran sferor
Fur ther

,
if the tran sferee Of the tru st property , though he gives

valu e an d is w ithou t n otice
,
does not Obtain the legal estate or

in terest from the tru stee, he takes subject to the right of the

cestu i gue trust; for where the equ ities are otherw ise equal, the
first in time prevails

On the other hand , as Lord Ju stice Mellish said in 1872
,

when a tru stee in breach Of tru st con veys away a legal estate
which he possesses, and that legal estate comes in to the possession

(ls) In re Waidan is , Rivers v . Wai Neve v . Le Neve Amb . 436 ; 3

dan is, (1 907) 1 Ch . 123. Atk . 6 46 ; Wh . Tud . L . C. Eq. 7th

(l ) Lcyy v . Mackrel l 2 D . F . ed . vol . ii . 1 75 .

J . 551 ; In re Ridley, (1 904) 2 Ch . 774 ; (p ) See per Cotton and Bowen , L . JJ . ,

In re Bennett, ( 19 06 ) 2 Ch . 21 6 . in Taylor v . B lakelock 32 Ch. D .

(m) Ames , Cases on Tru sts, 2nd ed. 56 0.

283. (g) See Shrop shire Un ion Rai lway and

(n) Lew in , Tru sts , 1 1th ed . 270 . Canal 00 . v . The Queen L . R . 7

(o) Sn el l , Equ ity, 1 2th ed . 29 ; Le H . L . 496 .
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tru stee w ill not be bound by the trust. Therefore, if I ou st A .
,

w ho is a tru stee for B .
,
and a claim is not made in du e time, A .

w ill be barred and his cestu i que tr ust w ith him ,
although I had

notice Of the tru st (a) .
This also seems to be the accepted view in the Un ited States ,

w here it has been held that if A .
,
having a judgment again st X .

,

levi es on and sells chattels belonging to B . as tru stee for C. , C.

has no right Of action again st A . (y) .
But the reason s given for the ru le, namely , that the cestu i gue

u se had no remedy at common law , and that the legal title cou ld
not be determin ed in Chan cery (z) , does not seem to be a very
forcible one in England since the Ju dicature Acts , and it certain ly
appears strange that aw rongdoer Shou ld be in a better position
than a person claiming by a rightfu l title, and the tenden cy of

English courts seems to be to hold a disseisor boun d by equ ities,
w hether he had notice Of them or not (a) .

If no other obligation is imposed on a tru stee, he mu st convey
or tran sfer the trust property to the tru stee, or as he may dir ect .
The simple tru st,” says Mr . Lew in

,
is w here property is vested

in one person upon tru st for another, and the natu re Of the tru st
not being prescribed by the settlor is left to the con stru ction of

law . In this case the cestu i que trusthas j us habendi, or the right
to be pu t in to actual possession of the property, and j us disponendi,
or the right to call upon the tru stee to execu te conveyan ces of the
legal estate as the cestu i que tr u st directs (b) .

(x ) Su gd . ,
Gilbert on Uses , 429 , 1 Rep . 1 20 a, at 1 39 b .

note (a) See In re N isbet and Pott
’
s 00n

(y) Am es , Cases on Tru sts
,
2nd ed . tract

, (1 906 ) 1 Ch . 386 . See the Whol e

372 . su bject discu ssed in the Sol icitors ’

(z) See S ir rfloylc Fi nch
’
s case

,
sup ra; Journal

,
vol . 51 , 141 et seq.

, 1 55 et seq.

Ames, sup ra; Chuddleiyh
’
s case (b) Lew in , Trusts , 1 1th ed . 1 6 .
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SECTION XX. .
— DUTY TO ASCERTAIN TH E STATE OF TH E

TRUST PROPERTY AND PLACE IT IN SECURITY .

A TRUSTEE mu st acquain t himself
,
as soon as reasonably

may be after hav ing accepted the tru st , with the n atu re
an d circum stan ces Of the tru st property, and (subject to
the prov ision s Of this D igest an d of the term s Of the

tru st) mu st
,
u n less there is good reason to the con trary

,

Obtain paymen t or tran sfer Of the tru st property to him
self

,
an d get in tru st mon ey n ot in vested on au thorized

secu rities .

The first du ty of tru stees
,

says Mr . Lew in
,
is to place the

tru st property in a state Of secu rity ” (a) . TO enable them to do

this effectively they mu st Of cou rse, first find outwhat that pro
perty is. A ccordingly Mr . Ju stice K ekew ich has said : I think

that when person s are asked to become n ew tru stees they are

bound to inqu ire Of what the property consists that is to be handed
over to them ,

and what are the tru sts . They ought also to look
into the tru st documen ts and papers to ascertain what notices
appear among them Of in cumbrances and other matters affecting
the tru st (b) .

H aving ascertain ed what the tru st property is, it immediately
becomes the du ty Of the tru stees to Obtain paymen t or transfer of
it to them ,

and if the trust fund is not paid or the tru st property
handed over to them w ithin a reasonable time to en force paymen t
or transfer by legal proceedings. If they do not, they are gu il ty of
a breach of tru st. The on ly ex cu se for nottaking action to en force
paymen t is aw ell - founded belief on the part Of the tru stees that

(a) Lew in ,
Tru sts

,
1 1th ed . 31 6 . (b) H al lows v . Lloyd 39 Ch . D .

Compare the Indian Tru sts A ct, 1882, at p . 6 9 1 . See al soLew in
,
220.

s. 12 .



142 OBLIGATIONS OF TH E TRUSTEE .

su ch action wou ld be fru itless, and the burden Of proving the
grounds Of su ch belief is on the tru stees (c) .

The du ty Of the trustee in the above respects is stated in s . 12

Of the Indian Tru sts Act, 1882 , as foll ow s
A tru stee is bound to acquain t himself as soon as

possible w ith the nature and circumstances of the trus t pro
perty ; to Obtain where n ecessary a transfer Of the trust
property to himself ; and (subject to the provision s of the

in strumen t of tru st) to get in trust moneys invested on

in su fficien t or hazardous security
and the ru le is given in almost iden tical language in Underhill ’S
Tru sts and Tru stees, A rt. 33 (d) .

The Trustee A ct, 1893, s. 21 (which is a re- enactmen t of s . 37

of the Conveyan cing Act, now provides that an executor or
admin istrator

,
or two or more tru stees acting together, or a sole

acting tru stee where by the instrument, if any, creating the trust
a sole tru stee is authorized to execu te the tru sts and powers thereof
may, if and as he or they may think fit, accept any composition or

any secu rity
,
real or personal, for any debt or for any property,

real or personal , claimed
,
and may all ow any time for paymen t for

any debt , and may compromise, compou nd , abandon ,
submit to

arbitration or otherw ise settle any debt, accoun t, claim , or thing
whatever relating to the testator’s or intestate’ s estate or to the

tru st, and for any of those purposes may en ter in to, give, execu te
and do su ch agreemen ts , in strumen ts of composition or agreemen t,
releases , and other things as to him or them seem expedien t,
w ithou t being respon sible for any loss occasion ed by any act or

thing so done by him or them in good faith . It has been suggested
by n o less an au thority than Sir George Jessel that this enactmen t
has modified the ru le above stated

,
and that the on ly qu estion is

whether the tru stees have acted in good faith in stead Of on a w ell
founded belief (e) . The section was not cited or con sidered in the
case of I n re B rogden referred to above, and its effect remain s
Obscu re.

(c) In re Brogden 38 Ch . D . day v . Peters (NO . 3) 28 Beav .

5 46
,
C. A . ; adopted by Chitty, J . , in 603 ; Re Owens 47 L . T . 6 1 ;

Re H urst 6 3 L . T . at p . 6 68 ; and Re Roberts 76 L . T . 479 .

fol low ing Sir J . Rom il l y, M . R in (d ) 6th ed . 1 6 5
,
1 6 6 .

Claclc v . H olland 19 Beav . 26 2. (e) Re Owens . Jones v . Owens

For in stan ces of a successfu l defence 47 L . T . 6 1 . See Underhil l
,
Trusts and

by the tru stee on this ground , see H ob Tru stees , 6th ed . 210
,
212.
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Of the hou se the tru stees realize 405 l .
,
and this is all they can

recover . They are liable for the balan ce of the 8ool . Cajfi ey v.

Barbey 6 Vesey, 488.

3. By amarriage settlemen t it is agreed that 5 ,000l . consols
belonging to the w ife shall be transferred to the tru stees on speci
fied tru sts. The tru stees take no steps to en force a transfer

,
and

the con sols are sold and the proceeds are misapplied by the hu s
band . The trustees are liable. Fenwick v . Greenwel l 10

Beav. 412 (j ) .

4. A . devises real estate to a tru stee for a term upon tru st to
raise 1 ,000l . , to be invested in tru st for B . for life, w ith remainder
to her children . The tru stee sell s the term for l ,o00l . , w hich is
paid to him . Subsequen tly he becomes bankrupt and Obtain s his
discharge. It is the duty of the tru stee to prove in his ow n bank
r uptcy for the 1 ,000l . , and if he does not do so he w ill remain
liable for 1

,
000l . notw ithstanding his discharge. Orrett v. C’orser

21 Beav. 52 .

5 . A . assign s al l his property to a tru stee for his creditors .

The tru stee allow s w ine and Spirits to the valu e Of 130l . to remain
in

'

A .

’
s possession ,

and these are even tually lost to the trust. The

tru stee is liable. Ex parte Ogle, In re Fill ing L . R .

8 Ch . App . 71 1 .

Ju st as a trustee is u nder an Obligation to get in outstandin g
tru st property, SO where he is n ot the original tru stee he is u nder
an Obligation to Obtain satisfaction for breaches Of trust committed
by former trustees Of which he is cogn izan t. Buthis Obligation is
limited in the same way as his obligation to get in ou tstanding
tru st property . H e n eed not take proceedings if there is no pro

hability of their being successfu l (is) . And it w oul d appear that,
so long as he sees to it that the tru st fund is intact

,
he has don e al l

that is requ ir ed Of him . In the case Of tru stees n ew ly appoin ted,
their liabil ity extends to seein g that they get the trust funds in to
their hands ; but did anybody ever imagine that their liability
extended beyond that, or that they are bound to inquire into all

(j ) In re B rogden 38 Ch. D . (k) A shburner , Equi ty, 1 6 6 .

546 , is similar .
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the dealin gs w ith the trust fund from the origin Of the tru st, and
to pur su e every past tru stee who mi ght by any mean s whatever
have become liable to pay more than the actual tru st funds The

case I wou ld .put in illu stration is this : Suppose a tru st Of 10,000l .
con sols

,
and on e Of the tru stees, w ith the conn ivan-ce Of the other,

sel ls out the stock and engages w ith it in trade ; ten years after
wards he replaces it ; five years after that the trustees retire and

new trustees are appoin ted in their place, who find the fund in tact.
On e Of the trustees is then told , It is al l right now ,

but the mon ey
has on ly been paid in five years before , ’ and is told that on e Of

the former tru stees had u sed it in his trade. It is in tolerable to
suppose that the n ew trustee shou ld be made liable for not filing a
bil l, as it was formerly, under the Ol d procedu re, or bringing an

action ,
as it is now , again st the former tru stee

,
or his represen tative

supposing he is dead , w ith the view of getting from him either the
extra interest over and above the in terest of the con sols , or the

profits he might have made from the u se Of the mon ey in his

bu sin ess (l ) .

(l) Per Sir G. Jessel , Forest of .Dean

Ch . D . at p . 453.
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SECTION XXL— DUTY TO EXERCISE ORD INARY CARE .

( 1) SUBJECT to the term s of the tru st a tru stee mu st
exhibit the same care in the execu tion Of the tru st as
a person Of ordinary pruden ce wou ld exhibit in the

managemen t of his ow n affairs
,
having regard to the

preservation of the tru st property for the ben efit Of al l
the ben eficiaries .
(2 ) Subj ect to the provision s Of this D igest , and of

the terms Of the tru st , a tru stee w ho has exhibited su ch
care as aforesaid is not l iable for the loss , destru ction or

deterioration of the tru st property.

(3) The prov ision s of this section apply , whether the
tru stee is or is not remun erated for his services .

A tru stee mu st perform the duties which the tru st in strumen t or
the law imposes on him , but subj ect to this he n eed on ly exhibit
the same care in admin istering the tru st as a person of ordinary
pru den ce w ou ld take abou t his ow n affairs (a) .

In the case Of Sp eightv . Gaunt (b) , Lord Blackburn said : The

au thorities cited I think Show that
,
as a gen eral rul e, a

tru stee su fficien tly discharges his du ty if he takes in managing
tru st affairs all those precau tion s w hich an ordinary pruden t man
Of bu sin ess w ou ld take in managing simil ar affairs Of his own .

”

In Whiteley v. Learoyd (c) , the Court Of Appeal w ere apparen tly
in clined to pu t the du ty rather higher. “ A S I understand it

,

said Lord Ju stice Cotton ,

“ the ru le is this : They the tru stees)
mu st take su ch care in conducting the bu siness of the tru st as a

(a) Lew in , Trusts , 1 1th ed. 324, 36 8 et seq. Compare the Indian h uets Act,

Wh . Tud . L . C. Eq. notes to Br ice v . 1882, s . 15 .

S ic/res , 7th ed. vol . ii . 6 60 et seq. Under (b) 9 App . Cas . at p . 19 .

h ill
, Tru sts and Tru stees , 6th ed . 208 (c) 33 Ch. D . 347.
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But Of cou rse what is 'said here presupposes that the trustee
has a right to exercise a discretion in the matter in question . In

some things the law or the .trust instrumen t leave the trustee n o

choice w hether he w ill or w ill not do an act. They impose on him
an absolu te Obligation . In su ch cases as these, if he does not

perform his obligation he commits a breach Of trust, and it w ill
not help him to say that a person Of ordinary pruden ce wou ld
have acted as he has done. For in stan ce, a tru steemu st not choose

investmen ts other than those which the terms Of his tru st permit,
though they may be su ch as an ordinary pru den t man of bu sin ess
wou ld select for his ow n mon ey (h) . Similarly , no one w ou ld
con tend that a tru stee might safely ignore the terms Of the in stru

men t Of tru st , SO long as his disposition of the tru st property was
su ch as wou ld have been aprudent disposition Of his ow n (i ) .

The fact that the trustee is remu n erated for his services,
how ever

,
makes n o difference in the degree Of care he is requi red

to exhibit. In Sp eight v . Gau nt
,
it is tru e

, Lord B lackburn said
I think w here a person is to be remun erated for w hat he does
he ought not to accept the employmen t u n less he has competen t
know ledge and skill in the bu siness he is to tran sact

,
and may

properly be held liable if he proves deficien t in either but in a

later case Mr . Ju stice Romer decided that the fact that the tru stee
was remun erated made no differen ce . I see no reason , he says ,
“ for confin ing the prin ciple laid down in Sp eight v . Gaunt to

cases w here the tru stee is u npaid , thou gh no doubt some Of the

ju dges w ho decided Sp eight v . Gaunt did in their ju dgmen ts refer
to the fact that the tru stee was not paid for his services . I think
the prin ciple ought to be applied in a proper case even Where the
trustee is remunerated (j ) .

I l lustrations .

1 . A servan t of a tru stee robs his master
, taking, among other

property , the tru st fund . The tru stee is not liable. il [or ley v .

Mor ley 2 Cases in Chan cery
,
2 (If ) .

(h) Per Lord Blackburn ,
at 9 B . L . C. (j ) Jobson v . Palmer , (1893) 1 Ch . 71 .

p . 19 . See also per Fry,
L . J at 38 Compare, how ever

, ju dgm ent of the

Ch . D . p . 571 H olmes v . B r ing P. C . in National Trustees 00 . of A ustral

2 Cox , 1 . asia v . General Finance 00 . of A ustral

(i ) Per North , J .
,
in In re B roga

’

en as ia
, (19 05) A . C . at p . 381 .

38 Ch . D . at p . 554. (la) See al so Jobson v . Palmer , ( 1893)
1 Ch . 71 , inf ra, u nder sect. XXVII .
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2. A tru stee properly delivers goods forming part of the tru st
property to her solicitor to be delivered to the beneficiary in due
cou rse. They are stolen from the solicitor. The tr ustee is not

liable. Jones v. Lewis 2 Vesey, 240.

3. A bankrupt’s estate includes a large quan tity Of tobacco.

The trustee employs abroker to sell it by auction . The purchase

mon ey is paid to the broker who, abou t ten days afterwards, dies
in solven t. The trustee is not liable for the loss. Ereparte Belchior

Amb. 218.

4. A trustee employs a stockbroker whose honesty and solven cy
he has no reason to su spect to buy secu rities of certain mu n icipal
corporation s au thorized by the trust. The broker gives him a

bou ght note which purports to be subject to the ru les of the

London Stock Exchange, and obtain s the purchase money from
the trustee by telling him that it is payable next day,

which is , in
fact

,
the nex t settling day. The broker never Obtains the secu rities

an d shortly afterwards becomes insolven t, and the trust mon ey is
lost. Therebeing nothing in the tran saction to excite the suspicion
Of an ordinary pruden t man Of business, the trustee is not liable.

Sp eight v . Gaunt 9 App . Cas . 1 , affirming C. A . ,
22 Ch. D .

”

727 (l) .

(Z) See other cases cited inf ra, u n der sect. XXVII .
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SECTION XXII .
-DUTY TO BE IMPARTIAL .

SUBJECT to the term s of the tru st , where there is more
than on e ben eficiary the tru stee mu st be impartial and
mu st not execu te the tru st for the advan tage Of on e at.

the expen se of an other .

When ,
as is common ly the case, there is more than one ben e

ficiary, the trustee mu st con sider the in terests
.

Of al l equally . H e

mu st not favour on e at the expen se of another (a) .
For example, tru sts frequ en tly provide for the paymen t Of

income to certain person s during their lives, as w ell as for the
u ltimate transfer of the corp us of the tru st property to person s
ascertain ed or to be ascertain ed

,
at the termination Of the tru st ;

and a tru stee mu st
,
SO far as is reasonably practicable, hold the

balan ce even betw een the claims of the life tenan ts and those of
the remain dermen (b) .
Similarly

,
a tru stee mu st not u se influ en ce w ith third parties to»

the preju dice Of on e Of several ben eficiaries for the purpose Of

coercing him in to abandon ing part Of his rights in the tru st
property for the ben efit of the others , even though it may seem

to
_

the tru stee that the settlor has un du ly favoured that ben e
ficiary (c) .
Perhaps the case of most frequ en t occu rren ce in which tru stees

have to bear this principle in mind is that in w hich they are asked
by the tenan t for life in posses sion ,

in order to improve his in come,

to make an investmen t which w ill probably be disadvan tageou s to
those in remainder, even though it be on e which the settlemen t
au thorizes. This requ est they mu st, Of cou rse

,
refu se

,
how ever

(a) See Lew in , Trusts, 1 l th ed. 741 , exp ressed that it is the duty of tru stees

1 06 5 ; Un derhill , Tru sts and Tru stees , to hold a perfectly even hand between

6 th ed . 175 ; E l l is v . Barker al l their cestu is que tru st
”

: per Fry,
L . R . 7 Ch . App . 104 . Compare the L . J . , I n re Lep ine, (189 1 ) 1 Ch . at

In dian Tr u sts A ct, 1 882 , s . 17. p . 2 19 .

(5) Chief Ju stice Fu l ler , in W . A . (c) E l lis v . Barker L . R . 7

D ickin son ,
App . 152 Mass . R . Ch . App . 104.

1 84.

“ I agree as fu l ly as it can be
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SECTION XXIII.
—DUTY TO CONVERT WASTING AND

REVERSIONARY PROPERTY AND TH E LIKE .

WH ERE a testator indicates an in ten tion that the
residu e of his personal estate shall be en joyed by person s
in succession

,
it is the du ty of the tru stee , in the absen ce

Of eviden ce Of a con trary in ten tion on the part Of the

testator
,
to con vert so m u ch Of the estate as is Of a

wasting or perishable natu re
,
or con sists Of sc ritieS n ot

au thorized for the in vestmen t Of tru st fu nds by law or

the term s Of the tru st
,
and so m u ch of the estate as is

of a reversionary or expectan t natu re in to au thorized
in vestmen ts .

(2) The con version m u st be made within a year from
the death Of the testator

,
u n less it appears to be for the

ben efit Of the estate to postpon e it .

The ru le above stated is know n as the ru le in B one v . Ear l of
Dartmouth, decided by Lord Eldon in 1802 (a) . It is

,
as

Mr . Underhill says , On ly a corollary from the ru le that the tru stee
mu st act impartially betw een al l the ben eficiaries . It is foun ded

on the presumption that w here personal estate is given in terms

amou n ting to a gen eral residuary bequ est to be en joyed by

person s in succession
,
such person s are to en joy the same thing

succession (b) . It follow s that wastin g or perishable property , or
w hat the law con siders Of too hazardou s a character for the

in vestmen t of trust funds
,
mu st be sold for the protection Of the

remain dermen ,
and reversionary property mu st be got in ,

in

fairness to the tenan t for life.

(a) 7 Vesey, 137 ; 6 R . R . 96 ; Wh . (5) Per Thesiger , L . J . , in Macdonald

Tu d . L . C . Eq. 7th ed . vol . i . 6 8. v . I rvine 8 Ch . D . at p . 121 .
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Thou gh called the ru le in H owe v . Ear l of Dartmouth, it had ,
according to Lord Cottenham , ex isted before that case was

decided Perhaps as good a judicial statemen t Of the ru le as

can be fou nd is that Of Lord Ju stice Baggal lay in Macdonald v.

I rrine (d) . The ru le, he said ,
“
amounts to this , that w here

there is a residuary bequ est of personal estate to be en joyed by
several person s in su ccession , a court of equ ity , in the absen ce of

any eviden ce Of a con trary inten tion ,
w ill assume that it was the

inten tion Of the testator that his legatees shou ld en joy the same

thing in succession , and as the on ly means Of giving effect to su ch

in ten tion w ill direct the conversion into permanent in vestmen ts Of

a recogn ized character Of al l su ch parts Of the estate as are of a

wasting or reversionary character, and also al l su ch other ex isting
in vestmen ts as are not of the recogn ized character and are con

sequ en tly deemed to be more or less hazardou s .

”

The ru le seems on ly to apply to tru sts in w ills
,
an d not to a

settlemen t Of personal property by deed (e) . It may apply to an

absolu te gift to on e w ith an ex ecu tory limitation over to another,
but the in feren ce of the testator ’ s inten tion on w hich the ru le is
based is perhaps not SO strong in this case, and it is easier to Show

an in ten tion that the property shall be en joyed in specie ( I ) .
Q

The prin ciple on w hich al l the cases on the subject tu rn has

Often been said by j udges to be clear enough ; it is on ly in the

application Of it that difficu lty arises.
The ru le on ly applies in the absence of eviden ce of a contrary

in tention on the part Of the settlor. It is this w hich has cau sed

d ifficu lty sometimes . But it is n ow qu ite clear that the ru le
must be applied un less upon the fair con struction of the w ill you
find a su fficient indication of in ten tion that it is not to be applied
the burden in every case being upon the person w ho says the ru le
ought not to be applied in the particu lar case (g) , and in order to
decide w hether the testator has expressed a con trary in tention the

whole w ill mu st be looked at (h) .
The mere absen ce of a direction to con vert is not su fficien t

(0) Picker ing v . Picker ing 4 v . Coop er , (1 9 01) 2 Ch . 779 .

My. Cr . at p . 29 6 . See al so per (f ) In re B land , M i l ler v . Bland,

Cozen s-H ardy, L . J .
,
in In re Van (1899) 2 Oh . 336 .

S traubenzee, B r-ustead v . Cooper , inj ra. (g) Per James , L . J in Ill acdonald v .

(a) 8 Ch . D . at p . 1 12 . I rvine s Ch . D . at p . 124 .

(e) See I n re Van Straubenzee, Boustead (h) L R . 18 Eq. 427.
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evidence of an in ten tion that the property shall be en joyed in
specie (i) .

There is no dir ect authority as to the time at which the tru stee
ou ght to convert the property when conversion ought to be made
u nder the ru le

, bu t it wou ld appear that it ought to be n ot later
than ayear from the testator’s death
Mr . Ju stice K ekew ich has said that “ the con version mu st take

place as soon as conven iently may be, that is , as soon as possible

after the exp iration of one year f rom the testator
’
s death (h) . But

this was said obiter , and it is su bmitted that the w eight of au thority
show s that the con version ought to be not later than one year from
the testator ’s death .

I l lustrations .

A .
—OASES IN WH ICH TH E RULE APPLIED .

l . Testator gives al l his personal estate (subject to specified
ex ception s) and al l his land to A . for life, and afterwards to B . for

life
,
w ith remainders over . H is personal estate comprises long

an d short terminable Governmen t annu ities . These mu st be sold
and re- in vested in tru stees ’ secur ities . H owe v . Ear l Dartmouth

7 Vesey , 137 (l) .

2 . Testator gives to his w ife “ the whole in terest arising from
his property , both real and personal ,” for her life

,
and at her

death for his children . The estate in cludes a leasehold hou se.

This mu stbe converted . Benn v . D ixon 10 Sim . 636 (m) .

3. Testator gives certain leaseholds to A .
,
and gives his mon ey

in the long (terminable) annu ities, an d the residue of his property ,
on tru st to pay the dividends and in terest thereof , to B . for life,
remainder to C. for l ife

,
remainders over. A . predeceases the

testator . B . and C. are not entitled to the ren ts of the leaseholds

(i) Morgan v . M organ 14 Beav . the decision in D imes v . Scott 4

Ru ss . 195 , see below .

(j ) See Gray/bu rn v . Clarkson (It) In re Bates , H odgson v . Bates
,

L . R . 3 Ch . App . 6 05 ; Scu lthorp e v . ( 19 07) 1 Ch . at p . 27.

Tipp er L . R . 1 3 Eq . 232 ; H id (l) Liehfield v . Baker 13 Beav .

d ingh v . D enyssen 12 App . Gas . 447, is to the same effect.

6 24 ; and In re Chapman , (189 6 ) 2 Ch . (m) Craig v . Wheeler 29 L . J .

76 3 . This seems to fol low al so from Ch . 374, is similar .
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over, and empow ers his trustees to allow his money to remain in

the same state of investmen t in which they shall find it at hi s
decease. The estate includes long (terminable) an n u ities. These

must be con verted . Porter v . Baddeley/ 5 Ch. D . 542 (o) .

9 . Testator gives the residu e of his estate
,
which includes at

his death Egyptian bonds and hou sehold furn iture, to his nephew .

After the date of the w ill he marries, and subsequen tly makes a
'codicil , giving to his w ife for her life al l the income, dividends ,
and annual proceeds of his en tire estate ,” and postpon es the pay

men t of al l legacies and the distribution of al l estates vested in
him, or over w hich he has a pow er of appoin tment, un til after her
decease

, and subject thereto revives and confirms his w ill . The

Egyptian bonds an d furn itu re mu st be con verted . Macdonald v.
I rr ine ( l878) , 8 Ch . D . 101 .

1 0. Testator gives the “
rents and profits of his residuary

estate to A . for life
,
remainder to B . for life, subject to certain

an n u ities, remain der to B .

’

s children
, giving the annu itan ts a

p ower of distress . The residuary estate in cludes both freeholds and
leaseholds The leaseholds mu st be converted ,

the referen ce to
ren ts and distress ” bein g applicable to the freeholds

,
and

therefore not su ffi cient to take the leaseholds out of the ru le . In

re Game
, Game v . You ng, ( 1897) 1 Ch . 881 ( p) .

B .

— CASEs IN W H ICH TH E RULE NOT A PPLIED .

l . Testator gives the residu e of his stocks or funds in the boo/cs
of the Ban/c of Eng land to his executors on tru st to pay the interest
to his w ife for life

,
remainder over ; and gives his execu tors pow er

to alter or vary the in vestmen ts . The funds in clude long
terminable annu ities. The w ife is entitled to these and the

execu tors mu stnotconvert them . Lord v . Godf rey (1819 4 Madd .

455 (g) .

(0) Compare w ith Gray v . Siggers , (q) Compare Tickner v . Old and Porter

below .
v . Baddelei , above , w here the rul e was

( 17) The decis ion w as the other way applied . In these cases there w as no

in Vachel l v . Roberts 32 Beav . specific description of the fu nds. See

140 . 5 Ch . D . at p . 544 .
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2. Testatrix (after variou s legacies) bequeaths to A . the whole
of the remainder of her dividends during her life, w ith remainders
over . The on ly stock possessed by testatrix at the date of her

death is 6o6 l . long ann u ities . This is a specific legacy , and the
remaindermen are not en titled to have the annu ities converted .

Vincent v . N ewcombe Young , Ex . 599 .

3. Testator gives the residu e of his estate to his execu tors upon
tru st to permit his w ife B . to receive the “ ren ts

, profits , dividends

and annual proceeds thereof ” for her life ; and after her death on

tru st to sell his freehold and leasehold hou ses ; directing X . to be

employed as au ction eer to con vert the whole of his estate and effects
into money .

”
B . is en titled to the in come upon long ann u ities

left by the testator . A lcoole v . S lop er ( l833) , 2 My . K . 6 99 .

4. Testator gives to his w ife al l an d every part of his property
in every shape and withoutany reserve for her life

,
w ith remainders

over. The estate in clu des leaseholds . The w ife is en titled to these
in specie . Col lins v . Col l ins 2 My. K . 703 (r) .

5 . Testatrix gives the residu e of her property all I do or may

possess in the f unds , copy or leasehold estates to A . and B . for

their lives , w ith remainders over . The residuary estate con sists of
1 507. long ann u ities on ly . A . and B . are en titled to these in
specie . Bethune v . K ennedy 1 My. Or . 1 14 (s) .

6 . Testator gives the residu e of his estate in tru st to permit
the rents , issues , profits , in terest and ann ual proceeds to be

received by A . for life, wi th remainders over . The estate com

prises leaseholds , but n o other property to w hich the w ord ren ts ”
is applicable. A . is en titled to these in specie. Goodenough v .

Trenimamondo 2 Beav . 512 (t) .

7. Testator gives the whole of his property to his w ife for life
and afterwards to be equally divided betw een his children . H e

(7) See note on this case at 1 Ph . 78. G. 237, is to the same effect. Com

(3) It seems doubtfu l w hether this pare Pickup v . A tkinson 4 H are
,

case w ou ld be follow ed now . See per 6 24, w here the u se of the w ord rents
”

K n ight
- Bru ce, V .

- C. ,
1 0 011. O . C. at w as hel d in sufficien t to take the case

p . 5ol , and per
Thesiger , L . J .

,
8 Ch . out of the ru le and In re Game, above ,

D . at p . 122 .
where there w as freehol d property to

(t) Marshal l v . B remner 2 Sm . w hich it was appli cable.
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then (inter alia) gives my house 21 , North Street , St. Maryle
bon e (a leasehold) , and per ann um in the long ann u ities
to his Wife. The w ife is en titled to these for her li fe in specie.

Vaughan v. Bu ck l Ph. 75 (u ) .

8. Testator gives al l the rest, residu e and remainder of my
freehold , copyhold an d leasehold estates and al l other my estate
and effects upon trust to pay “

the dividends, in terest, rents and
profits an d an n ual produce thereof to his w ife for lif e, wi th
remainder over. The wife is entitled to the en joymen t of the
leaseholds left by the testator in specie. B /ann v . Bel l

5 D e G. Sm . 6 58.

9 . Testator gives all his residuary estate to trustees upon trust
to sell so mu ch as they may think n ecessary ,

and out of the

proceeds and other his residuary estate to pay any mortgages
subsisting at his death on his freehold or leasehold estates an d his
j ust debts, &c.

, and to in vest the su rplu s and to stand possessed

of su ch in vestments an d all other hi s residuary estate upon trust
for several persons su ccessively for their respective lives , w ith
r emainders over . A .

’
s estate in clu des a leasehold , which at his

death is subject to amortgage. The trustees have a di scretion to

permit the tenan ts for life to en joy the leasehold in specie, and

after n in eteen year s the courtw i ll not in terfere with them . I n re

S care/1
’

s Estate L . R . 1 1 Eq. 80 .

10. Testator gives hi s residuary estate to tru stees upon tru st to
sell w hen in their discretion it may seem ad visable, an d u ntil
sale ( inter al ia) the rents and profits are to be paid to A . for l ife

,

w ith remain ders over. The estate in cludes a brickfield l et to a

tenan t at a royalty w hich is bein g gradually w orked out. The

trustees believe that by sell in g the field at a future time as bu ilding
land a greater pri ce w ill be obtain ed . They are not boun d to

con vert it, and the w hole profits belong to A . M il ler v . M il ler

L . R . 13 Eq.

“

26 3.

1 1 Testator gives al l his real estate and also all his leasehold

estates and al l his goods , chattels and credits on tru st as to a

moiety to B . for life w ith remainders over
,
and as to a moiety for

(u ) Oake-s v . .Strachey 13 S im . 414
, is sim il ar .
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SECTION XXIV .
— RULES FOR APPORTIONMENT OF PROPERTY

WH ICH OUGH T TO BE CONVERTED .

( 1 ) WH ERE property ought to be con verted whether
under the last preceding section

,
or by the express direc

tion of the settlor , it mu st be apportion ed between the

tenan t for life and the remainderman in accordan ce with
the following ru les

Ru le 1 . The tenan t for life is en titled to the whole
actual income produ ced thereby u n til con version where
the settlor indicates an in ten tion to that effect .

Ru le II. Where there is no in dication of su ch inten
tion , but the tru stee is empowered by the settlor to post
pon e the conversion ,

or the property is not capable of

imm ediate con version withou t loss to the estate
,
then

(a) in the case of personal property , a valu e mu st be pu t
upon the property as at the death of the settlor

,
and the

ten an t for l ife is en titled un til con version to in terest at
the rate of three per cen tum per an n um on the amou n t
of su ch valu e from the day of the death of the settlor

,

and the residu e , if any, of the in come produ ced thereby
m u st be in vested as capital (b) in the case of real pro
perty , the tenan t for life is en titled to the whole actu al
in come un til conversion .

Ru le 111 . Subject to the preceding rules , where pro
perty which ought to be converted is not con verted , the
tenan t for life is en titled as from the death of the settlor
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to the in terest on so mu ch 25 per cen t . n ew con sols as .

the amou n t that wou ld have been real ized by a con version
at the end of a year after the settlor ’ s death wou ld have
pu rchased .

Ru le IV . Where property of a reversionary or expec

tan t natu re which ought to be con verted is not converted
it mu st on falling in be apportion ed by ascertain ing the
sum which , len t at in terest at the rate of three per cen t .
per an n um on the day of the settlor’s death

,
an d accumu

lating at compou nd in terest at that rate with yearly rests
and dedu cting in come tax

,
wou ld

,
with the accumu la

tion s of in come , have produ ced at the day of receipt the
amoun t actually received and the sum so ascertain ed
m u st be treated as capital an d the residu e as in com e .

(2) The cou rt may from time to time in crease or

dim in ish the rate of in terest u nder the foregoin g ru les
as in its discretion it shall think fit.

It often happen s that when property ought to be con verted
either u nder the ru le in H owe v . Ear l of Dartmouth (a) , Or by the

express terms of the tru st in strumen t, it is foun d impossible to
con vert it w ithin a year from the settlor ’ s death . Sometimes

,

especially w hen con version is expressly directed, this is foreseen
and provided for by the testator

,
but Often it is not. The rights

of the parties are then governed by a series of somewhat com

pli cated ru les according to the circumstan ces of the case. The

follow ing is believed to be a correct statemen t of these ru les

RULE I .

In adju sting accoun ts betw een tenan t for life and remainder
man ,

the first ru le is,
that the tenantfor lif e is entitled to the whole

(a) 7 Vesey,
137 6 R . R . 96 White Tu dor , Leadin g Cases in Eq u ity

7th ed . vol . i . 6 8.

H .
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of the income p rodu ced by the p rop erty to be concerted where the

settlor indicates an intention to that effect. In the form of express
tru st for conversion generally u sed by con veyancers this in ten tion
is clearly expressed. The follow ing cases show that whenever
there is a du ty to convert

,
the in ten tion may be in ferred from the

terms of the w ill
,
although not clearly expressed

I llustrations.

l . Testator gives his residuary personal estate, con sisting
partly Of ships, to A . for life, w ith remainder to her children .

H e directs his ex ecu tors not to sel l any of his ships for seven
years from his death, un less the keeping them u n sold shou ld
cau se loss. A . is entitled to the w hole in come to be derived
from the ships while retained . Green v . Br itten 1 D e G.

J . S . 649 .

2 . Testator gives his estate upon tru st for conversion
,
the

proceeds to be invested and held in trust for his w ife for life,
r emainder to his children . The w ill con tain s apow er to postpone
con version ,

and a direction that un til con version the ren ts
, profits ,

and in come are to be paid and applied in the same man n er as the
in come of the tru st estate. The testator’ s estate con sists prin cipall y
of abu siness carried on bv him ,

which the execu tors carry on w ith
a view to its sale as a going concern . The w ife is en titled to the

w hole of the profits of the business . In re Chancel lor , Chancel lor

v. B rown 26 Ch . D . 4 .

3. Testator gives his residuary estate amongst beneficiaries for
l ife, w ith remainders over

,
and directs that it shall be law fu l for

his trustees at their discretion to con tin ue al l or any part of his
personal estate in the state or in vestmen t in or u pon which the

same shall be at his decease
,
how ever doubtfu l or hazardou s or

limited the description or nature of the property or in vestmen t
may be. In an action for the admin istration of his estate the

Cou rt directs certain securities not au thorized by the in vestmen t
clau se in the w ill to be retained. The tenan ts for life are entitled
to the whole in come produ ced by them . In re Sheldon , N ixon v.

Sheldon 39 Ch. D . 50.

4. Testator gives his residuary estate upon trust for con version
and investmen t of the proceeds on specified secur ities

,
w ith pow er
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secur ities upon which trustees may invest (e) , and it has since been
held that the same rate mu st apply in a case w ithin this rule (f ) .
The tenant for life is of cou rse en titled to the income produced

by the invested in terest
In referring to the case of Gibson v . Bott, Mr . Lew in says that

althou gh it does not appear from the report at w hat time the

value was to be taken
,
according to recent cases it shou ld have been

ascertain ed at the expiration of on e year from the testator’ s
death (h) . The cases he cites are Caldecott v . Caldecott (i) , Suther

land v . Cooke Re L lewel lyn
’
s Tru sts (k) , an d M eyer v .

S inionsen (k) .

In Caldecott v. Caldecottthe order of the cou rtcertain ly w as that
the tenant for life was en titled to so mu ch of the dividends and
in terest of the unauthorized securities as w ou ld not ex ceed 4 per

cent. on the sums ascertained to be the valu e thereof respectively
at the end of one year after the testator

’

s death ( l ) . But in that case

the testator had given the residue of his estate to his executors in

tr ust to be by them f rom time to time as they shou ld think fit tu rned

intomoneys , and subject thereto to lay out and invest the same on

tru st for person s in succession
,
and Vice -Chan cellor K n ight-Bru ce

said (p . 322) that he cou ld notread these w ords as expressin g more
than the law wou ld direct or imply w ithout them . The case is in

fact almost identical w ith B row n v . Gel latly (fi t) so far as the thir d
class of securities in that case w ere con cerned . It seems

,
therefore

,

to fall rather u nder Ru le III .
, below ,

than this on e .

S uther land v. Cooke w as likew ise a case w ithin Ru le III . , below ;

there w as no pow er to postpon e conversion ,
and the property w hich

ought to have been converted m ight easily have been sold
,
but by

an innocen t mistake the w hole in come had been paid to the tenant
for life . It w as argu ed that she was entitled on ly to su ch in terest

(e) Row l ls v . B ebb, ( 1900) 2 Ch . 1 07. (j ) 1 Coll . 503 ; 6 6 R . R . 1 6 6 .

(f ) In re Woods
,
a el l in i v . Woods , (k) 29 Beav . 171 .

(1904) 2 Ch . 4 ; I n re Chaytor , (1905) (l ) See the form of order at p . 738 of

1 Ch . 233. the report.

(g) M eyer v . S imonsen
,
supra ; In re (m) In B rown v . Gel latly, sup ra, the

ll ’ ocds , Gabel lin i v . W
’

oods
,
sup ra. testator gave his property to his tru stees

(h) Lew in , Tr usts
,
1 1th ed . 336 . in tru st to real ize the same w hen and

This is fol low ed by Snel l , Equ ity, in such man n er as they may see fit
,

”

1 2th ed . 181 . an d Ru le III . was appl ied by Lord

(i ) 1 Y . C. C. C. 312
, 737 ; Cairn s to the u nau thorized secu rities .

57 R . R . 345 . See below .
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as w ou ld have been payable had the property been sold at the end

of on e year after the testator ’s death, and the produce invested in
Bank 3 per cen t . annu ities . A s w ill be show n presen tly this was

correct. Vice- Chan cellor K n ight-Bru ce, how ever , thought there
was no positive ru le on the su bject, and , as he had don e in Caldecott
v . Caldecott

,
allowed 4 per cen t . on the valu e of the property at the

end of a year after the testator ’ s death .

In Re L lewel lyn
’

s Trusts there w ere tw o classes of property to
be con verted— on e falling u nder this ru le becau se it cou ld not be

realized immediately
,
and on e under Ru le III .

, below . Sir John

Romilly said in the cou rse of his judgmen t , “ the period for asoer
tain in g the valu e of the property w ill be tw elve mon ths after the
death of the testator , ” bu t he appears to have been referring to the
latter class . There was no qu estion of ascertain ing the valu e of

the former class w hich con sisted Of unpaid balan ces of purchase
money carrying interest at 5 per cen t .
In M eyer v . S imonsen it is n ot stated w hen the value shou ld be

taken for a Similar reason ; the fu nd in question con sisted of a debt
of 12 , 000l . payable by eight yearly in stalmen ts of 1 ,500l . w ith
in terest at 5 per cen t .
The cases cited by M r . Lew in , therefore , do not support his

statemen t
,
an d it is directly con trary to the decision of Lord Cairn s

in B rown v . Gel latly, who says in the cour se of his j udgmen t
,

“ it
seems to me that the case falls exactly w ithin the third division
poin ted out by Sir James Parker in the case of M y er v. S imon -sen

,

and that a value mu st be set upon the ships as at the death of the

testator , and the tenan t for life mu st have 4 per cen t. on such value.

”

And this was the order actually made in the case as appears from
the m inu tes of it given at the foot of the ju dgmen t . The state
men t in Lew in con sequ en tly appears to be erroneou s . It is the

resu lt of a con fu sion of Ru les II . and III .

The above ru le was applied by Mr . Ju stice K ekew ich in

Re Eaton (n) , bu t it is submitted that the decision was incorrect.
The securities to be con verted in that case w ere u nau thorized , and
there was no power to postpon e con version ,

nor was it suggested
that they cou ld not be con verted w ithou t loss . The case therefore
fell w ithin the decision in D imes v . Scott or Ru le III .

,
below .

(n ) 70 L. T . 76 1 .
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The follow ing cases ill ustrate the application Of this second .

ru le :

I l lustrations .

l . Testator gives his residuary estate u pon tru st to con vert and
hold the proceeds in tru st to pay the in come to A . for life, w ith
remainder over. The residuary estate includes leasehold property
which cannot be sold ow ing to defects in the title. A value mu st
be set upon this , and A . is en titled to interest at [3] per cen t.
upon that valu e from the death of the testator . Gibson v . Bott

7 Ves . 89 .

2 . Testator gives the residu e of his estate upon trust to pay
the income and profits to his w idow for life, w ith agift over . The

w ill con tain s no direction as to the con version of his estate, w hich
includes 12

,
000l . in vested in a partnership . Under the provision s .

of the partnership deed the 12 ,000l . is repayable by instalments of

1
,
500l . w ith in terest at 5 per cen t. on the u npaid balan ces . The

tenan t for life is entitled to [3] per cent. on the sum from time to

time remain ing du e ; the difference betw een the 3 per cen t. and the
5 per cen t . mu st be in vested , and the dividends thereon paid to the
tenan t for life. M e

yer v. Simonsen 5 De G. Sm . 723 (o) .

3. A . by w ill gives his residuary estate to B . for life, w ith
remainder over. The residuary estate in cludes Ships . A . directs ,

his execu tors to real ize his estate when and in su ch mann er as
they may see fit,

”
and gives them pow er to sail his Ships for the

benefit of his estate till they can be satisfactorily sold. B . is

en titled as from A .

’

s death on ly to [3] per cen t. per annum on

the valu e of the ships at the date of A .

’
s death

,
and the residu e of

the profits produ ced by the ships mu st be invested. B rown v .

Gel latly L . R . 2 Ch . App . (p) .

4 . Testator gives his residuary estate upon trust to sell and

convert , w ith pow er to postpone su ch sale and conversion as long
as my tru stees Shall think proper , and to retain any in vestmen ts
subsisting atmy death whether of the kind hereinafter au thorized .

(0) Re Llewel lyn
’
s Trusts 29 L . J. Ch . 59 1 ; Far ley v . H yder

Beav . 171 , is similar . 42 L . J . Ch . 6 26 ; Wentworth v . Went

( p ) Cool /er v . Laroche (186 9
‘ 38 worth

, (1 900) A . C. 1 6 3, are sim ilar .
a J
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his w ife’s life. The w ife is entitled to the ren ts and profits of the
real estate un til sale. I n re Sear le, (1900) 2 Ch. 829 (g) .

It is not apparen t why there shou ld be a distinction between
real and personal estate in this respect, nor is any explanation
afforded by the cases , and again st them there is a decision of the

Privy Coun cil , in w hich the same ru le as in M eyer v . S imonsen

and Brown v. Gel latly w as applied to real estate (r ) .

RULE III .

In any other cases than those falling w ithin the foregoing ru les,
except that of reversionary in terests w hich need to be dealt w ith
separately , the rule is that when p rop er /y which ought to be concerted

is not converted, the tenant for life is entitled as from the settlor
’
s

death to the interest on so much 25 p er cent. consols as the amou nt

thatwou ld have been realized by a conversion at the end of ayear after

the settlor
’

s death would havep urchased .

This ru le w as laid down by Lord Lyndhurst in the case of D imes

v . Scott (s) . It is sometimes confu sed w ith the preceding ru le.

M r . Lew in
,
for example, gives this ru le, but does not clearly dis

tin gu ish Ru le II .
, above, from it (t) . M r . Un derhill (u) gives on ly

one ru le in stead of two. But that there are tw o distin ct ru les
appears clearly from Lord Cairn s ’ j udgment in the case of B rown

v . Gel latly (i ) . The residuary estate in that case comprised three
classes of property certain ships belonging to the deceased

w hich the testator had given his execu tors fu ll pow er to sail for the
benefit of his estate u n til they cou ld be satisfactorily sold ; (2) in
vestments in secur ities w hich the testator had authorized his execu
tors to retain ; (3) other investmen ts not w ithi n the power of

in vestment con tain ed in the will. Lord Cairn s said
I think that w ith regard to the ships the testator put them

simply in the position of property w hich was to be con verted

(g) In re Darn ley, ( 1 907) 1 Ch . 1 59 ; (v) L . R . 2 Ch . 75 1 . The

and In re Ol i rer , ( 1908) 2 Ch . 74, ar e

similar
,
except that there w as n o power

to postpon e conversion .

(r ) Wentworth v . Wen tworth
, (1900)

A . C. 1 6 3.

(s) 4 Ru ss . 1 95 ; 28 R . R . 46 .

(t) Lew in , Tru sts , 1 1th ed . 334.

(u ) Tru sts and Trustees, 6th ed . 187,

A rt. 37 ( l ) b .

distin ction betw een the ru les is also

draw n by Sir J . Parker in .lIeyer v .

S imonsen
,
sup ra, and by Sir J . Rom illy

in Re L lewel lyn
’
s Trusts

, sup ra. The

tw o ru les are al so given in White
Tudor , L . C. Eq. 7th ed . vol 1. 86 , 87 ;

Brett
,
L . C. Eq. 4th ed . 1 55

,
157 ; and

Gover
, Capital an d Income, 99 , 100 .
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cau tiou sly , and in proper time
,
and as to which there w as nobreach

of tru st in the execu tors delaying to convert it
, bu t w hich w hen

con verted was to be invested , and when in vested to be en joyed as
the residu e of his estate . In that state of things it seems to me

that the case falls exactly w ithin the third division pointed out by

Sir James Parker in the case of Meyer v . S imonsen
,
and thatavalue

mu st be set upon the ships as at the death of the testator
,
and the

tenant for life mu st have 4 per cen t . on such valu e
,
an d the residue

of the profits mu st of course be in vested an d become part of the
estate . Then

,
secon dly , as to the au thorized secu rities the

tenan t for life is in my opin ion en titled to the specific in come of the

secu rities ju st as if they had been 3 per cen t . con sol s . Then

comes the third qu estion in the case, the secu rities not ranging
themselves u nder au v of those men tion ed in the last clause of the

w ill . I think the proper order to make is that which was made

in D imes v . Scott follow ed by Vice- Chan cellor Wigram in the case

of Taylor v . Clark, nam ely , to treat the tenan t for life as en titled
durin g the year after the testator ’s death (10) to the dividends upon
so mu ch 3 per cen t. stock as w ou ld have been produ ced by the
con version and in vestment of the property at the end of the year.”

And there is reason in the distin ction betw een the two ru les .

When the tru stees have a discretion to postpon e con version or the

property cannot be converted w ithou t loss
,
the tru stees are not

gu ilty of a breach of tru st in refrain ing from con vertin g it. When
the property cou ld be sold

,
and there is no pow er to postpon e the

sale
,
the tru stees are gu ilty— at least, techn ically— of a breach of

tru st in not converting it w ithin the year ; an d thou gh they may
not be morally blamew orthy

,
the rights of the ben eficiaries mu st

be regu lated as if they had performed their du ty an d sold the pro
perty n ot later than on e year after the testator ’ s death . Whether
this differen ce is su lficient to make it w orth w hile to have tworu les
where on e might be made to do may be open to question , butas the

au thorities stand the tw o ru les clearly ex ist.

The follow ing cases are illu stration s of the application of this

I l lustrations .

1 . Testator gives the residu e of his personal estate to trustees

(w ) In the min u tes of the order g iven the testator
’
s death are su bstituted

at p . 76 0 of the report the w ords “ as for these , and they appear to be more

from the 6 th March
,
186 2

,
the day of correct.
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upon tru st to convertand invest it in government or real secu rities,
and tostand possessed thereof in tru st for A . for life, with remainders
over. The estate includes invested in a loan redeemable in
ten years with interest mean time at 10 per cent. The tru stees
mu st accoun t as if the 2,000l . had been converted and in vested in
con sols at the end of a year from the testator’s death, and any

higher rate of in terest than the consols produce paid to A . by them
mu st be refunded. D imes v. Scott 4 Russ. 195 28 R . R .

46 (a) .

2. Testator gives the residue of his estate on tru sts for person s
in su ccession . H e gives his ex ecu tors fu ll power to realize the
same when and in su ch man n er as they may see fit (y) , and to
in vestat their discretion or all ow to remain as at presen t invested
al l his funds in governmen t and other specified securities. The

estate in cludes stocks, shares an d securities not coming un der any
of these description s, and not being proper investmen ts for trust
mon eys. The tenan ts for life are en titled as from the day of the

testator’ s death to the interest of so much Bank 3 per cent.
an n u ities (s) as the amoun t thatwou ld have been realized by acon
version thereof at the end of the year after the death of the testator
wou ld have purchased at the end of the year. Brown v . Gel latly

L . R . 2 Ch. 751 .

RULE IV .

The above ru les are not applicable when the property which

ought to be converted consists of a reversionary interest or other
property w hich is not got in u n til more than a year after the
testator’ s death . In the case of su ch property the ru le is that when
thep rop erty is received it is apportionable between tenantfor lif e and

remainderman byascertaining the sum which
, putoutat 3p er cent. p er

annum. on the day of the testator
’
s death and accumu lating atcompound

interest calcu lated at that rate with year ly rests and deducting income

tax wou ld, w ith the accumu lations of interest, have p roduced atthe date

(a) Taylor v . Clark 1 H are, 1 Y. C. C. C. at p . 322 ; 57

1 6 ! and Morgan v. Morgan 14 R . R . 349 .

Beav . 72, are similar . (2 ) The investment w ou ld now be

(y) These w ords do not amount to a 25 per cent. con sol s. See In re Game,

pow er to retain the residue in its ex ist Game v . Young, (1897) 1 Ch . 881 , a

ing state of in vestment. Seeper K n ight similar case.

Bru ce , V .
- C. ,

in Caldecott v . Caldecott
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SECTION XXV.
— DUTY To KEEP ACCOUNTS AND SUPPLY

INFORMATION .

( 1 ) SUBJECT to the term s of the tru st a tru stee mu st

(a) keep clear and accu rate accou n ts of the tru st
property ; and

(b) at al l reasonable times at the requ est of the

ben eficiary fu rn ish him with fu ll and accu

rate in formation as to the amoun t and state
of the tru st property ; an d

(c) perm it the ben eficiary or his du ly au thorized
agen t to in spect and take copies of or ex tracts
from the accou n ts an d vou chers

,
an d other

documen ts relating to the tru st.
(2)

r

l
’

he ben eficiary mu st pay the cost of obtain in g
any su ch in formation or of makin g copies of or ex tracts
from the accou n ts , vou chers and other docum en ts relating
to the tru st requ ired by him ,

an d a tru stee is en titled to

have su ch costs guaran teed before complying with any

s u ch requ isition .

It is the bou nden duty of an executor , said Lord Eldon in
1817 , to keep clear and distin ct accou n ts of the property which
he himself is bou n d to admin ister (a) . There is the same great
lawyer ’s au thority for saying that this is equally applicable to a
tru stee in the strict sen se of the w ord (b) .

It is also the duty of a tru stee to afford his cestu i que trust all
reasonable and proper in formation in referen ce to the disposition

(a) Freeman v . Fair l ie 3 Mer . 14 Ves . at p . 5 10 ; see also per Sir

at p . 43. T . Plumer , in Pearce v . Green 1

(b) Ear laf H ardw io/ce v . Vernon Jac. W . atp . 140 .
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and investment of the tru st property and the admin istration of the

tru st generall y , and to permit him to in spect vou chers and other
tru st documen ts (c) , and apparen tly to have extracts or copies of

them at his own expen se (d ) . An d this right to in formation has
been recogn ized to the ex ten t of requ irin g the tru stee to furn ish
the ben eficiary w ith an au thority to the Bank of England when
the trustee stated that the tru st fu nd was in vested in con sols, to
enable him to verify the trustee’s statement , and also to enable
him to ascertain that the stock was free from any in cumbran ce or
free from any paramoun t claim in the shape of a charging order
or distringas
W ith regard to the right to produ ction and in spection of the

tru st documen ts, what aman is en titled to dohimself he is gen erally
en titled to do by an agen t , and so the ben eficiary may in spect the
vou chers or other documents himself , or appoin t an agen t , su ch as .

his solicitor , to do it for
There may be circumstan ces w hich wou ld j u stify the tru stee

in w ithholding the tru st documen ts from the beneficiary
, but the

onu s of show ing them w ill be on the tru stee (g) . And if a tru stee
fails in the performan ce of these du ties w ithou t being able to
satisfy the court that he has a stron g reason ju stifying him in his
refu sal

,
he w ill probably have to pay the costs of the application

again st him (h) .

If , how ever , the tru stee performs this du ty he does al l that the
law demands of him in this respect . H e is not bound to give any
in formation to Strangers .

“ The du ty of a tru stee is properly to
preserve the tru st fund , to pay the in come and the corpu s to those
w ho are en titled to them respectively,

an d to give al l his eestuis que

(c) Per Lord Eldon , in Walker v .

Symonds 3 Swan st. at p . 58 ; and

in Clarke v . Ear l of Ormonde Jac.

at pp . 1 1 9
,
1 20 ; see also per Stuart,

V .
- C. , in Sp r ingett v . Dashwood

2 Giff . 521 ; an d Kemp v . Barn

4 Gift. 348 ; al so per Lin dley, L . J .
,
in

Low v . Bouver ie, (189 1 ) 3 Ch . at p . 9 9 ;

see al so Lew in
,
Tr u sts , 1 1th ed . 86 6 ,

86 7 Chandler
,
Gu ide toTru stA ccoun ts

and compare the Indian Tr usts A ct,

1882, 1 9 .

(d) Ottley v . Gi lbey 8 Beav .

6 02 .

(e) In re Til lott
,
Lee v. Wi lson , (1892)

1 Ch . 86 .

(f ) See K emp v . B urn
,
sup ra; I n re

,

Cow in 33 Ch . D . 179 ; In re

Dartnal l
, (1895) 1 Ch . 474 .

(g) See per North , J . , in In re Cow in

33 Ch . D . at p . 186 .

(h) See Sp ringett v . D ashwood

2 Giff . 521 ; K emp v . B urn 4

Giff . 348 ; I n re Cow in ,
sup ra; In re

Page, Jones v . Morgan , (1892) 1 Ch . 304.
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truston demand in formation w ith respect to the mode in which the
tru st fund has been dealt w ith

,
and where it is . But it is no part

of the du ty of a tru stee to tell his cestu i gue trust what in cumbran ces
the latter has created

,
nor which of his in cumbrancers have given

notice of their respective charges. It is no part of the du ty of a
tru stee to assist his cestu i que trust in selling or mortgaging his
ben eficial interest and in squanderin

'

g or anticipating his fortun e ;
and it is clear that aperson who proposes to buy or len d mon ey on
it has no greater rights than the cestu i gue trusthimself. There is
no trustor other relation between a tru stee and astranger abou t to
d eal w ith a cestu i que trust, and although probably su ch a person
in making inquiri es may be regarded as au thorized by the cestu i
gue trusttomake them , this view of the stranger’ s position w ill not
g ive him a right to in formation which the cestu i gue tr ust himself
is not en titled to demand. The trustee, therefore, is , in my opin ion ,

u nder no obligation to an sw er su ch an inqu iry . H e can refer the
person making it to the cestu i gue tr usthimself (i ) .

A tru stee is always en titled to have al l the expen ses of the

admin istration of the tru st made good to him . If, therefore, the
beneficiary requ ires any in formation itmu st be at his ow n expen se,

and the tru stee or the solicitor acting for him is en titled to have
the cost of obtain in g the in formation paid or guaran teed to him
before supplyin g it A very good in stan ce of the right of the
tru stees tobe guaranteed again st the cost of supplyin g in formation
is to be fou nd in the case of In re Bosworth (j ) . The plain tiffs , a
lady and her hu sband , believed they w ere en titled to a ben eficial
interest under a w ill of which the defendants , on e of whom w as a

solicitor , w ere trustees , and applied to them for detailed in forma
tion w ith respect to the estate . The trustees replied that there was
nothing coming to the plaintiffs , but Offered to give the desired
information if the plain tiff s w ou ld undertake to indemn ify them
again st the cost of the necessary in vestigation of documen ts . The

plain tiffs thereupon commen ced an action for accoun ts
,
in the

course of which they discovered that there was nothing in fact
coming to them ,

and w ished to discon tinu e w ithout paying costs .

( i) J udgment of Lindley, L J ' s in Dartnal l
, Sawyer

-

v . Goddard , ( 1895) 1 Ch .

Low v . Bouverie, ( 189 1 ) 3 Ch . at p . 99 . 474 ,

(7) In re Bosworth, Martin v . Lamb

58 L . J . Ch . 432 ; see al so In re
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and upon the completion of the investigation and au dit mu st

forward to the applican t and to every tru stee a copy of the

accou n ts
,
together w ith a report thereon ,

and a certificate signed
by him to the effect that the accou n ts exhibit a tru e view of the

state of affairs of the tru st
,
and that he has had the secur ities of

the tru st fu nd in vestmen ts produ ced to and verified by him , or (as

the case may be) that su ch accounts are deficien t in such respects
as may be specified in su ch certificate .

The remu n eration of the auditor and other expen ses of the

in vestigation and au dit mu st be born e by the estate un less the
Public Tru stee otherw ise directs (h) .

The application u nder the section m u st be made to the Public
Tru stee in mann er prescribed by Rul e 37 of the Public Tru stee
Ru les .

FoRM or TRUSTEE
’

S ACCOUNT .

The form in w hich a tru stee shou ld keep his accoun ts is

nowhere prescribed . It may be assumed , however, that if the
tru stee keeps his accou n ts in the form in which the cou rt requ ires
them to be deli vered by an executor , be su fficien tly discharges hi s
obligation .

Ord . XXXIII . .r . 4
,
of the Ru les of the Supreme Court

,
1883

,

provides that where any accou nt is directed to be taken the

accou n ting party , u n less the court or a ju dge shall otherw ise dir ect,
shall make out his accoun t and verify the same by affidavit . The

item s on each Side of the accou nt shall be n umbered con secu

tively,
and the accou n t shall be referred to by the affidavit as an

exhibit.

”

The form of affidavit prescribed by Ord . LV . r . 75
,
refers in

paragraphs 1 and 2 to a first schedu le in which is set forth an
accoun t and in ven tory of the personal estate of which the testator
was possessed or en titled to at the time of his death paragraph 3
gives particu lars of the fu n eral expen ses ; paragraphs 4 an d 5

refer to an accoun t (A ) of the personal estate comin g to the han ds

of the execu tors or any person by their order or for their use, w ith
the times when the names of the person s from whom and on what

(h) See also the Publ ic Tr u stee Ru les , pernow ne, John ston 8: B ridge , Public

1907, rr . 37— 39 ; Fu lton ,
Law relating Tru stee A ct

,
1906

,
87 et seq.

to the Publ ic Tr ustee, 79 —85 ; Cham
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account received , and a like account of the disbursemen ts , allow
an ces and paymen ts made ; paragraphs 6 and 7 refer to a second

schedu le con tain ing the personal estate of the testator ou tstanding
an d undisposed of ; paragraphs 8 and 9 - refer to a third schedu le
con tain ing particulars of the real estate which the testator was
seised of or entitled toathis death ; paragraph 1 0 refers to aFour th
Schedu le contain ing particu lars of the in cumbran ces affecting the
real estate and what part they respectively affect; paragraphs 1 1
and 12 refer to an accoun t (B) of the ren ts and profits of the real
estate come to the hands of the ex ecutors or of any person by their
order or for their u se, w ith the times when and the names of the

person s from whom , on what accoun t
,
in respect of what part of

su ch estate the same w ere received
,
and the times when they became

du e
,
and a like accou n t of disbursemen ts , allowan ces and paymen ts .

Further
,
it is the practice of the Paymaster ’ s Office, when the

cou rt holds tru st funds an d secu rities
,
to keep an accoun t show ing

in separate column s on on e side every sum of cash and every
secur ity received and on the other side every sum of mon ey paid
and every secu rity tran sferred .

It has therefore been suggested that a tru stee ’

s accoun t shou ld
show , by en tries made as far as practicable in order of date

,
al l

property received and investments made, an d al l property an d

in vestments disposed of or parted w ith , and al l mon eys received or

paid by or on behalf of the trustee in respect of the tru st estate,
an d from or to whom and on what accoun t su ch moneys are received
or paid . The accoun t shou ld also distingu ish as far as practicable
capital from in come, and moneys received or paid in re spect of
real estate from mon eys r eceived or paid in respect of personal
estate (I) .

(Z) See, gen erall y, Chan dler , Guide to Tru stAccounts, especially chaps . i . an d ii .
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SECTION XXVI. - DUTY NOT TO SET UP JUs TERTII .

A TRUSTEE mu st n ot
,
for him self or any other person ,

set up or aid any title to the tru st property adverse to
the term s of the tru st as between himself and the ben e

ficiary.

It seems to be clearly established that a tru stee mu st not set up
a title adverse to that of his cestu i gue tru st (a) .

H e mu st not set up a title for himself , becau se this places him
in a position in which his in terest an d his du ty are in conflict (b)
and he mu st n ot do it for anyon e else becau se

,
having accepted the

trust for on e
,
he is estopped from setting up the claim of another .

It is like the case of a tenan t w ho has accepted possession from a

landlord and w ho is estopped from denying the title of him from
w hom he accepted possession (c) .

The rul e is illu strated by the follow ing cases

I l lustrations .

l . A . su rvives his w ife
, one of several tenan ts in common . H e

is advised by cou n sel that he has no right to an estate by the
curtesy , sin ce his w ife has n ever been in possession . H e com

men ces a partition su it as n ext friend of his in fan t dau ghter, and
u nder the decree the legal estate in the dau ghter’ s Share is con

veyed to the u se of A . during his daughter ’s in fan cy in tru st for
main tenan ce, and afterwards to her ow n u se in fee. After his

(a) Lew in , Tru sts, 1 l th ed . 315 ; 2 H . S; M . at p . 420 . Compare the

Underhil l , Tru sts an d Tr u stees, 6th ed . In dian Tru sts A ct
,
1882

,
14 .

2 58 per K n ight Br u ce, V .
- C. ,

in A tt. (b) Seethe ju dgmen tof Lord H atherley
Gen . v . M un ro 2 D e G . S

'

rn . at in Tennan t v . Trm ehard L . R . 4

p . 1 6 3 ; and in Stone v . Godf rey Ch . App . 537.

5 D e G . M . G . at p . 86 ; and per (c) Newsome Beav .

Turner , L . J .
,
ibid . at p . 92 ; per Page at p . 470 ; Neligan v . Roche 7 Ir .

W ood
,
V .

- C. ,
in Fr ith v . Cartland R . Eq. at p . 337.
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the fund according to the trusts which he had declared ; for then
if the paramount cestu is gue trust did not institu te a suit, he wou ld ,
as I apprehend, be indemn ified . But where infan ts or u nborn
chi ldren are concerned

,
no su ch notice coul d preclude their right to

assert their title to the trust fund .

”
Lord Ju stice K n ight- Bruce,

however, dissented from this, and expressed the view that the
trustees wou ld be bound nevertheless to perform the trusts which
they undertook ; but the decision was in accordance w ith Lord
Ju stice Tu '

ner ’s judgment (f ) .

(f ) V .
- C. Chatterton ,

how ever , in the Kn ight
-Bru ce , L . J more in accordance

Irish case Nel igan v. Roche 7 Ir . with the prin cipl e w hich the au thorities

R . Eq. at p . 338, thought the view of appear tohave established.
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SECTION XXVII .
— DUTY NOT To DELEGATE TH E ADMINI

STRATION OF TH E TRUST .

( 1 ) SUBJECT to the prov ision s of this D igest , a tru stee
mu st perform the tru st him self , and mu st n ot delegate
any of his du ties or powers either to a co- tru stee or to

any other person ,
u n less

(a) he is au thorized to do so by the terms of the

tru st ; or
(b ) a person of ordinary pruden ce wou ld in l ike cir

cum stan ces employ an agen t in the manage
m en t of his ow n affairs .

(2) A tru stee is on ly en titled to employ an agen t
u n der paragraph (b l of the preceding sub- section within
the ordinary scope of the agen t’s bu siness .

Tru stees are a species of agen ts , and , like other agen ts , mu st
perform their du ties themselves ; they are not en titled to delegate
them to someon e else . D elegatus non p otest delegare. Ben tham
ridicu led this max im as being founded on nothing more substan tial
than the harmony of the w ords composing it (a) ; but the idea it
expresses seems reasonable enough when applied to a tru stee. It is

he whom the settlor has tru sted , not anyone he in his turn may
select. It foll ow s that if a tru stee employs another to do w ork he
ought to do himself and any loss is su stain ed by the ben eficiary
in consequ en ce, the tru stee mu st make it good (b) .

I l lustrations .

A .
— Oases in which Trustee liable.

1 . A . is a trustee for a w oman and her child, and w ith the

w oman
’
s consen t assigns his tru st to B . B . commits abreach of

(a) Bentham ,
Principles of Moral s and Un derhil l , Tru sts and Trustees, 6th ed .

Legi slation ,
13. 240 ; con f . Indian Tru sts Act, 1882 ,

(b) Lew in ,
Tru sts, 1 1th ed . 276 , 277 ; S . 47.
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tru st. A . mu st make it good . A nonymous (circa 3 Swan ston ,

79
, n .

2 . A . leaves real estate to B . and C. in tru st for paymen t of
his debts and appoints them his execu tors . B . and C. renou n ce
the execu torship an d con vey the real estate to A .

’
s heir subj ectto

the tru st . The latter not paying A .

’
s debts, the creditors are

en titled to requ ire B . an d C. to pay them . H ardwick v . Myud

1 An st . 109 (c) .

3. A . and B . are tru stees of amarriage settlemen t. A . allow s
B to see to the investmen t of the tru st fu nd . B . en trusts it to an
outside stockbroker, who misappropriates a part of it. A . is

equally liable to the beneficiaries w ith B . Robinson v . H arl an
,

(1896 ) 2 Ch. 415 .

But there are importan t qualification s to this rul e. First
,
the

trust in strumen t may au thorize the employmen t of an agent, in

which case the tru stee is not liable for a loss su stained as a con se

qu en ce of his employmen t, atany rate, if he has exercised reasonable
care in looking after the agen t (d ) . Secondly

, as long agoas 1754,
Lord H ardw icke laid it dow n that where tru stees act by other

han ds either from n ecessity or con formably to the common u sage

of mankind , they are not an sw erable for losses (e) .
In other words , a tru stee is not bound becau se he is atru stee to

conduct bu sin ess in other than the ordin ary and u sual way in which
similar bu siness is condu cted by mankind in tran sactions of their
own ,

”
as Sir George Jessel said , in the case of Sp eightv . Gaunt (f )

— now the leading case. Or , as Lord Blackbu rn put it in the same

case (g) , where there is a u sual cou rse of bu siness the tru stee is
ju stified in follow ing it, though itmay be su ch that there is some

risk that the property may be lost by the di shon esty or in solven cy
of an agen t employed . The tran saction s of life coul d not be carried
on w ithou t some confidence being bestowed . It w oul d be

both unreasonable and in expedi en t to make a tru stee respon sible
for notbeing more pruden t than ordinary men of bu siness are .

”

(e) See also A dams v . Cl if ton 1 (e) Ex parteBelchier Amb . 218.

Russ . 297. (f ) 22 Ch . D . 727.

(d) See K i lbee v . Sneyd 2 Moll . (g) 9 App . Cas. at p . 1 9 .

at p . 199 .
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The tru stee, having exercised ordinary care in selecting the

assistant, is not liable for the loss . Job-son V . Palmer , ( 1893)
1 Ch. 71 .

4. Tru stees
'

invest their tru st fund on mortgage of a bu ilding
estate

,
and deposit the title deeds of the estate w ith their solicitors .

The developmen t of the estate makes frequ en t reference to the title
deeds n ecessary . The cou rt w ill not order the tru stees to keep the
deeds in their ow n exclu sive con trol . Field v . Field

,
1894) 1 Ch .

425 .

5 . Testator au thorizes his tru stees to retain as part of the trust
property bearer bon ds w ith coupon s for div iden d attached . The

tru stees are en titled to deposit the bonds w ith their bankers in
their join t names for the bankers to cu tofi’ an d coll ect the coupon s.

I n re D e Pothonier
, (1 900) 2 Ch . 529 (i) .

6 . On e of two cc - tru stees employs the other , who is a stock
broker of high stan din g and repu te, u nder a clau se in the tru st
in strument au thorizing him to be employed and paid , to sell certain
in scribed stock belonging to the tru st, and to re- invest the proceeds
in certain other in scribed stock. The latter represen ts that he has
bought the stock ,

and in due cou rse produces a stock receipt in the
u sual form ,

and pays the dividends to the ben eficiary as they fall
du e . It subsequ en tly tran spires that the stock receipt is a forgery,
and that the stockbroker has misappropriated the tru st moneys

,

which are lost in con sequ en ce. The co-tru stee is n ot liable,
althou gh he has not attended at the bank to accept the tran sfer,
and although he has received a sum from the stockbroker as half
comm ission on the purchase. Shepherd V . H ar r is

, (1905 ) 2 Ch . 310.

Butthe immu n ity from liability for the in tromission s of afactor
or agent ex tends on ly to the acts of a factor or agen t properly
appoin ted and actin g w ithin the legitimate scope of his agen cy
So a tru stee mu st not employ an agen t ou t of the ordinary course
of his bu sin ess . It is no part of the ordinary bu sin ess of a solicitor
to choose a valu er for tru stees in tending to invest tru st mon ey on

(i ) The tru stees w ou ld not be j u stified Cozen s- H ardy , J i n b i re De Pothon ier ,
in al low in g su ch bonds to remain in the sup ra.

hands of a sol icitor : per K ekew ich , J ( 7) Per Lord Davey , Wyman v . Pater

l n Field v . Field , supra ; approved by son
, (1900) A . C . at p . 289 .
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mortgage, for example, an d if the trustees employ a solicitor for
this purpose they w ill be liable for any loss that may resu lt to the
tru st property (It) . Nor is it proper to employ a solicitor as if he
w ere a banker, so that if tru stees leave tru st mon eys in their
solicitor’ s hands in stead of seeing that they are invested , and the
solicitor fails , the tru stees w ill be liable (l ) . An d he mu st not
employ an agen t whom an ordinary ”

pruden t man of bu sin ess
w ou ld not employ to manage his ow n affairs . H e is therefore
ru nn ing agreat risk if he employs an outside broker to invest
tru st mon eys for him (m) .

In regard to matters of advice, even where a tru stee is ju stified
in employing a skilled agen t to advise him , it does not follow as a

matter of cou rse that he w ill be protected becau se he has acted on

his advice . H e mu st still exercise the same ju dgmen t as a prudent
man of bu sin ess in the like circumstan ces . A s Lord H alsbury
on ce said

,
I think it is qu ite clear that a trustee is en titled to

rely upon skilled person s in matters in which he cannot be expected
to be experienced . H e may perhaps rely upon a law yer on some

matters of law
,
and in this case I do n ot deny that he w ou ld be

en titled to rely upon a valu er upon a pure qu estion of valuation .

But un less on e examin es w ith reference to w hat question the

skilled person gives advice , it is possible to confu se the relian ce
which may be properly placed upon the skill of a skil led person
w ith the j udgment which the tru stee is bou nd to form on the

subject of the performan ce of the tru st
Lord Selborn e also has said, “ I cannot say that because an

action is advised by cou n sel it is always an d n ecessarily on e which
trustees may properly bring . The advice of coun sel is not an

absolu te indemn ity to trustees in bringing an action
,
though it

may go a long way towards it ”
A nd it has been held that tru stees are n one the less liable for

breach of trust if they pay the trust fund to the w rong person
becau se they acted on the advice of their legal advisers p ) .

(it) Fry v . Tap son 28 Ch . D . tion goes : K ilbee v . Sneyd 2

2 6 8. Mol l . 199 .

(l) Wyman v . Paterson , (1 900) A . C. (n ) Learoyd v . Whiteley 1 2

271 . App . Cas . at p . 731 .

(m) See Robinson v . H ar lem
, ( 1896 ) 2 (o) Stott v . M i lne 25 Ch . D . at

Ch . 4 15 . If
,
how ever , the settlor re p . 714 .

commen ds the employment of a Specified ( p ) National Trustees Co. of A ustralasia

agen t the recommen dation discharges v . General Finance 00 . of A ustralasia
,

the tru stee so far as the matter of selec (1 905 ) A . C. 373.
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SECTION XXVIII.
— DUTY OF ( Jo- TRUSTEES To ACT

JOIN
'

I
‘

LY.

( 1) WH ERE there is more than on e tru stee, al l mu st join
in perform ing the tru st u n less the terms of the tru st
otherw ise provide , or the cou rt otherwise orders .

(2) This section does n ot apply to legal personal
represen tatives acting in the adm in istration of a deceased

person ’
s estate .

Where there are more trustees than on e, they mu st al l join in
performing the tru st . This follow s from the rule that a trustee
cannot delegate his du ty, for if they do not al l perform the tru st
on e or more mu st be delegating . It is common enough to hear
on e of several co- trustees spoken of as the acting tru stee,”
mean ing the tru stee w ho really performs the duties of the trust
and whose decision s are merely indorsed by the others . But the

cou rts do not recogn ize any su ch distin ction (a) .

The reason why more than on e tru stee is appointed is that
they shall take care that the [tru st property or] moneys shal l not
get in to the hands of on e of them alon e, that they shall take care
that the tru st [property or ] moneys are always u nder the pow er or
con trol of every one of them

,
and they have no right as betw een

themselves an d the cestu is que tr ust, u n less the circumstan ces are

su ch as to make it imperatively n ecessary to do so
,
to au thorize one

of them to receive the [property or] mon eys (b) .

I l lustratious .

1 . Testator appoin ts A . , B . an d C. trustees of his w ill . A . and

B . ask 0 . to concur w ith them in making certain in vestmen ts of

(a) Lewin , Tru sts , 1 1th ed. 284 ; Kay , J .
,
in In re Flower and the

Underhil l , Tru sts and Tr ustees , 6th ed . M etrop olitan Board of Works 27

254 ; conf . Indian Tr u sts Act, 1882
, 011 . D . atpp . 596 , 597.
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Part V. INVESTMENT OF TRUST FUNDS.

SECTION XXIX.
— AUTH ORIZ ED INVESTMENTS .

A TRUSTEE may, u n less expressly forbidden by the

in strumen t (if any) creating the tru st
,
in vest any tru st

fun ds in his hands
,
whether at the time in a state of

investmen t or not, in man ner fol low in g : that is to say

In any of the parl iam en tary stocks or public
funds or governmen t secu rities of the Un ited
K ingdom

(b) On real or heritable secu rities in Great Britain
or Irelan d :

(c) In the stock of the Ban k of England or the Bank
of Ireland

India Three -and- a—half per cen t . stock and

India Three per cen t . stock or in any other
capital stock which may at any time hereafter
be issu ed by the Secretary of State in

Coun c il of India u n der the au thority of act

of parliamen t
,
an d charged on the revenues

of India

(dd) In any colon ial stock which is registered in
the Un ited K ingdom in accordan ce with the
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prov ision s of the Colon ial Stock Acts , 1877
and 1892 , as am en ded by the Colon ial Stock
Act, 1900 , an d with respect to which there
have been observed su ch condition s ( if any)
as the T reasu ry may by order n otified in the

London Gazette prescribe

In any secu rities the in terest of which is for the
time being guaran teed by parliamen t

In con solidated stock created by the Metropol itan

In

Board of Works or by the Lon don Cou n ty
Coun cil , or in deben tu re stock created by

the Receiver for the Metropolitan Police
D istrict

the deben tu re or rentcharge or guaran teed
or preferen ce stock of any railway company
in Great Britain or Ireland in corporated by
spec ial act of parliamen t

,
an d having du ring

each of the ten years last past before the

date of in vestmen t paid a di vidend at the

rate of not less than three per cen tum per

an n um on its ordinary stock

the stock of any railway or canal company
in Great Britain or Irelan d whose u n der
taking i s leased in perpetu ity or for a term
of n ot less than two hundred years at a fixed
ren tal to any such rai lway company as is

m en tion ed in sub - section (g) either alon e or

join tly with any other railway company

In the deben tu re stock of any railway company
in In dia the in terest on which is paid or
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guaran teed by the Secretary of State in

Coun cil of India

the “ B ”
an nu ities of the Eastern Ben gal ,

the East In dian
,
and the Scin de

,
Pun jaub

and D elhi Railways , an d any l ike annu ities
which may at any time hereafter be created
on the pu rchase of any other railway by the
Secretary of State in Cou n ci l of In dia, and
charged on the reven ues of India

,
and which

may be au thorized by act of parliam en t to
be accepted by tru stees in lieu of any stock
held by them in the pu rchased railway ; also
in deferred an nu ities comprised in the register
of holders of an n u ity class D ,

an d ann u ities
comprised in the register of an n u itan ts
class C

,
of the East Indian Railway Com

pany

the s tock of any railway company in In dia
u pon which a fixed or m in imum di viden d in
sterling is paid or guaran teed by the Secretary
of State in Cou n cil of India

,
or upon the

capital of which the in terest is so guaran teed

the deben tu re or gu aran teed or preferen ce
stock Of any company in Great Britain or

Irelan d
,
established for the supply of water

for profit , and in corporated by spec ial act
of parliamen t or by royal charter and

having du ring each of the ten years last past
before the date of in vestmen t paid a dividend
of n ot less than five

“

pou n ds per cen tum on

its ordinary stock
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Whenever a tru stee has mon ey in his hands which he can not
apply to the purposes of the trust w ithin a reasonably short time

of its receipt, it is his du ty to make the fund produ ctive to the
ben eficiary by the investmen t Of it (b) .
In the absence of a Special au thority con ferred by the trust

in strumen t
,
a tru stee was formerly on ly en titled to invest in

governmen t securities . H e cou ld not even safely invest on mort
gage of real estate, for although some of the Chan cellors , in cluding
Lord H ardw icke (c) , appear to have thought su ch amortgage a

proper investmen t, Lord Thu rlow held it to be improper in the

year 1785 (d) , and his view was gen erally approved (e) . Nor

cou ld he invest in Bank of England stock . Bank stock , said
Lord E ldon ,

“ is as safe, I tru st and believe , as any governmen t
secu rity

,
but it is not government secur ity, and therefore this

court does not lay out or leave property in Bank stock ; and what
this cou rt w il l decree it expects from tru stees (f ) .

H ow ever , it became common to confer on tru stees a pow er to
in vest on mortgage of real estate and other securities by the terms

of the in strumen t creating the trust, and the range of investmen ts
has been gradually extended by the legislatu re u n til it is now

very w ide .

First
,
by s . 32 of the Law of Property Amendmen t Act

,
1 859

,

common ly called Lord St. Leonards ’ A ct
,
when not expressly

forbidden by the tru st in strumen t they w ere au thorized to in vest
on real secu rities in any part of the Un ited K ingdom ,

or on

the stock of the Bank of England or Ireland
,
or on East India

Stock.

This was made retrospective by the Law of Property Amend
men t A ct, 1 86 0, s . 12

,
and by s . 1 1 of the same act tru stees

having pow er to in vest their tru st funds u pon governmen t
securities , or upon parliamen tary stocks , funds , or securities or any
of them ,

”
w ere au thorized to in vest them in any of the stocks,

funds , or secu rities in which cash in cou rt might be invested.

In addition to these, by the statu te 30 31 Vict. o. 132
,
s. 2 ,

they w ere au thorized to invest in any secu rities the in terest of
which was guaran teed by parliamen t ; by the D eben ture Stock

(b) Lew in ,
Tru sts , 1 1th ed . 339 . (e) Ames

,
Cases on Tru sts, 2nd ed .

(0) See K n ightv . Plymouth 1 485 ; Lew in , Tru sts , 1 1th ed . 342 .

Dick . at p . 126 . (f ) H owe v . Earl of Dartmouth

(d) Ex parte Cathorp e 1 Cox , 7 Ves . 137 ; 6 R . R . 9 6 .

Eq. Ca. 182 .
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Act, 1871 , tru stees having pow er to in vest in the mortgages or

bonds of any railway or other company w ere au thorized to in vest
in the deben tu re stock of su ch company ; by the Metropolitan
Board of Works (Loan s) Act

,
1871

, they w ere authorized to in vest
in the con solidated stock of the Metropolitan Board of Works ;
an d by the Local Loan s A ct

,
1 875

,
s . 27 , if au thorized to in vest

in the deben tu res or debenture stock of any railway or other
company , they w ere au thorized to invest in the nominal deben tu res
or nominal deben tur e stock issued under that act by any local
au thority .

All of these enactments , ex cept those of the D eben tur e Stock
A ct

,
1871

,
and the Local Loan s Act, 1875 , w ere repealed and

re- enacted by the Tru st In vestment A ct, 1889 , w hich added a

n um ber of other investmen ts
,
but was itself repealed (w ith imma

terial exception s) , together w ith the section s of the acts of 1871

and 1875
,
by the Tru stee A ct

,
1893, s . 5 1 , for the purpose of

being re - enacted in s . 1 of that act.
Finally , the act Of 1893 has been still further extended by the

Colon ial Stock A ct, 1 9 00, s . 2 of w hich au thorizes a tru stee to
invest in any colon ial stock which is registered in the Un ited
K ingdom in accordan ce w ith the provision s of the Colon ial Stock
Acts , 1877 and 1892 , as amended by the act, and by the M etropolis
Water A ct

,
1902

,
w hich adds Metropolitan Water Stock to the

list of in vestmen ts .

The complete list of securities authorized by these statu tes is
set out in large type above .

It w ill be observed that a tru stee may in vest in any of the

specified secu rities
,

“
u n less exp ress ly forbidden by the in strIIment

(if any) creating the trust.” Therefore
,
even though a settlor

directs his trustees to invest the tru st fu n d in a particu lar way,

they are entitled to in vest in any of the securities specified in
the act, sin ce in such a case they are on ly impliedly, and not

expressly , forbidden (y) .
The expression

Par liamentary stocks or p ubl ic f unds or Government securities of the

Un ited K ingdom
comprises the
Two and a H alf per Cen t. Con solidated Stock known as

Con sols
( 9 ) In re Burke, ( 1908) 2 Ch . 248.
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Two and Thr ee Quarters per Cen t. Stock or Two and Three
Quarters per Cent. Annu ities

Two and aHalf per Cen t . Stock or Two and aH alf per Cent.
Annu ities

Two and Three Quarters per Cen t. National War Loan
Terminable Annu ities
Exchequer Bonds
Local Loans Stock
Guaranteed Two and Three Quarters per Cen t. Land Stock

(Ireland) .
Guaran teed Two and Three Quarters per Cen t . Stock issu ed

u nder the Irish Land Act, 1903 (h) .
Of these terminable ann u ities are not to be obtained on the

open market, and even if they w ere
, cou ld seldom, if ever, be a

proper investmen t for tru st mon ey (i) .

The pow er to invest on
Real or her itable securities in GreatBritain or I reland

does not au thorize a purchase of real estate but on ly a mortgage
of it j ) . By s. 5 of the Tru stee Act, 1893, a pow er to in vest
in real securities authorizes

,

an investmen t on mortgage of leaseholds
of the kind specified in the section . The power to in vest on a

mortgage of real estate is , how ever , subject to some limitation s .

For example, in the absence of an express au thority, it is a breach
of trust for tru stees to invest on a con tributory mortgage (

It) , and
it is probably a breach of tru st to in vest the trust mon eys on a

secon d mortgage. It has indeed been held that a tru stee who

advan ces money on a second mortgage is not necessarily liable for
a loss arising therefrom although to escape liability he w ill have
to Show that the security was a proper on e (l) , but having regard
to the judgments of the Court of Appeal in the case of Chapman
v. Browne (m) , this is very doubtfu l, and it wou ld be un safe for

a tru stee to rely on it.
There is nothing, however, to preven t a trustee from investing

(h) El l issen , Trust Investments , 2 , 3. (It) Webb v . Jonas 39 Ch . D .

(i) See Champernow ne and John ston , 6 6 0 .

Tru stee A cts , 19 . (I) Want v. Campain 9 Times
(j ) Onseley v . A nstruther 10 L . R . 264.

Beav . 456 . (in) ( 1902) 1 Ch . 785 . See at pp .

796 , and 800 to 804.
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for ten years n ex t before the date of investmen t paid a dividend
on ordinary stock or shares , and as , u nder par . these in vest
men ts are open to tru stees they w ill be safe so long as Ord . XXII .

r . 17, remain s in force, even though the railway company has paid
a less dividend than 3 per cen t. on its ordinary stock, provided
that some dividend has been paid on it for the ten years before the
date of the investmen t .
Where a tru stee invests the tru st funds in the stock of a railway

company under this section
,
w hich subsequ en tly ceases to be an

au thorized security by failure of the company to pay a dividend
on the ordinary stock

,
he is not liable for con tin u ing to hold the

stock
ZlIetropolitan Water Stock.

The Metropolitan Water Board was created by the Metropolis
Water Act

,
1 902

,
s . l

,
for the pu rpose of acqu iring an d carrying

on the u ndertakings of the metropolitan water compan ies men

tion ed in the first schedu le to the act, an d pow er was con ferred on

the Board by s . 1 7 to create a su fficien t amou n t of stock to be
called Metropolitan Water Stock, an d in the act referred to as

water stock as the Board , w ith the con sent of the Local Governmen t
Board

,
an d after con su ltation w ith theGovernor of the Bank of

England , m ight resolve. And sub- s . (4) of s . 17 provided that
Water stock shall be inclu ded amongst the secur ities in w hich

tru stees may invest u nder the pow ers of the Tru stee A ct
,
1893.

The follow ing are the
Secur itiesfor the time being au thor ized for the investment of

cash u nder the control of the H igh Court,

by the Ru les of the Supreme Court, Ord. XXII . r. 17
Two and aH alf per Cen t. Con solidated Stock
Con solidated Three Pou nds per Cen t. An nu ities
Redu ced Three Pounds per Cen t . Ann u ities
Two Pou n ds Fifteen Shillings per Cen t . Annu ities
Two Pou nds Ten Shillings per Cen t. Annu ities
Local Loan s Stock under the National D ebt and Local Loan s

Act, 1887

Ex chequ er Bills
Bank Stock

(q) Trustee A ct (1893) AmendmentA ct
,
1894

, s . 4 .
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In diaThree and aH alf per Cen t. Stock
IndiaThree per Cent. Stock
IndiaTw o and aH alf per Cen t . Stock
Indian guaran teed railway stocks or shares

, provided in each

case that su ch stocks or shares Shall not be liable to be redeemed
w ithin a period of fifteen years from the date of in vestment :

Stocks of Colon ial Governmen ts guaranteed by the Imperial
Governmen t ; or in respect of w hich the provision s of the Colon ial
Stock A ct

,
19 00

,
an d of s . 2 (2) of the Trustee A ct

,
1893 , are for

the time being complied w ith
Mortgage of freehold and copyhold estates respectively in

England and Wales
Metropolitan Con solidated Stock, Three Pou nds Ten Shillings

per Cent.

Three per Cen t . Metropolitan Con solidated Stock
Tw o and a H alf per Cen t. Metropolitan Con solidated Stock
Three per Cen t . London Cou nty Con solidated Stock
In scribed Two and a H alf per Cen t . D ebenture Stock, issued

by the Corporation of London ,
and secu red by a tru st deed dated

the 24th June, 189 7 :

In scribed Three per Cen t. D eben tu re Stock, issu ed by the

Corporation of London ,
and secured by supplemen tal tru st deed

dated Ju n e l st, 1905
London Cou n ty Coun cil Three and aH alf per Cent. Stock :

D eben ture, preferen ce, guaran teed , or ren t—charge stocks of

railw ays in Great Britain or Ireland having for ten years n ext

before the date of in vestmen t paid a dividend on ordinary stOck or

shares
D eben tu re, preferen ce, guaran teed , or ren t- charge stocks of

railways in Great Britain or Ireland guaran teed by railway com

pan ics ow n in g rail ways in Great Britain or Ireland which have for
ten years n ext before the date of in vestmen t paid a dividend on

ordinary stock or shares
Nominal deben tures or nominal deben tu re stock u n der the

LoCal Loan s A ct, 1875 , or u nder the Isle of Man Loan s Act, 1880,

provided in each case that su ch debentu res or stock shall not be
liable to be redeemed w ithin aperiod of fifteen years from the date
of investmen t.
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SECTION XXX — PURCHASE AT A PREM IUM OF REDEEM ABLE

STOCK S .

( 1 ) A TRUSTEE may, under the powers of the Tru stee Act,
1893

,
in vest in any of the secu rities men tion ed or

referred to in the last preceding (b) section notw ith

standing that the sam e may be redeemable an d that the
price exceeds the redemption valu e.

(2 ) Provided that a tru stee may not, u nder the

powers of this act
, pu rchase at a price ex ceeding its

redemption value any stock men tion ed or referred to in
sub- section s (dd) (c), (g ) , ( i ) , (k) , ( l ) and. (m ) of that
section (b) , which is liable to be redeemed w ithin fifteen
years of the date of pu rchase at par , or at some other
fix ed rate

,
or pu rchase any such stock as is m en tioned or

referred to in the sub- section s aforesaid
,
which is liable

to be redeemed at par , or at some other fixed rate , at a
price ex ceeding fifteen per cen tum above par or such

other fixed rate .

(3) A tru stee may retain un til redemption any

redeemable stock
,
fu nd

,
or secu rity which may have

been pu rchased in accordan ce with the powers of this
act (a) .

Apart from express au thority in the tru st in strumen t tru stees
were formerly notju stified in investing in determinable secu rities (d) .
S . 4 of the Trust In vestment A ct, 1889 , how ever, authorized the

(a) Tru stee A ct, 1893, s . 2 , as read 1893.

w ith the Colon ial Stock A ct, 1900 , s . 2. (c) Colon ial Stock A ct, 1 900, s. 2 .

(b) I .e.
,
sect. XXIX . , above , w hich (d ) Stewart v . Sanderson L . R .

sets ou t s . 1 of the Tru stee Act, 10 Eq. 26 .
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SECTION XXXI.
— I NVESTMENTS To BE AT D ISCRETION OF

TRUSTEES .

EVERY power con ferred by the preceding sections shall be
exerc ised according to the discretion of the tru stee , bu t
subj ect to any con sen t requ ired by the in strumen t , if
any, creating the trust with respect to the in vestmen t of
the tru st fu nds (a) .

It has already been poin ted ou t that although as a ru le a

tru stee is on ly bound to exhibit the same care in the performan ce
of the tru st as a person of ordinary pruden ce w ou ld exh ibit in the
managemen t of his ow n affairs , yet he has not qu ite the same

discretion w ith regard to the investmen t of the tru stmon eys as if
he w ere a person dealing w ith his own property (b) .

It is n ot su fficien t for a tru stee to show that an investmen t
made by him is w ithin his pow ers if it is an improviden t invest
men t . This is specially importan t in conn ection w ith the pow er
to in vest on real secur ities . A second mortgage of freehold land
and a con tribu tory mortgage of freehold land are both real
securities , yet it appears to be a breach of trust for a tru stee to
take either (c) . Similarly an in vestmen t on mortgage of a free
hold brickfield (d ) , a colliery (e) , or a licen sed hotel although
they may al l be real securities , is extremely dangerou s, if n ot

absolu tely prohibited .

Probably this is what is mean t by the third section of the

Trustee Act, 1893, w hich enacts that every power con ferred by the
preceding section s shall be exercised according to the discretion of

the tru stee.

(a) Tru stee A ct
,
1893, s . 3. (d) Learoyd V . Whiteley 12

(b) See per Lord Watson in Learoyd App . Gas . 727.

v . Whiteley 1 2 App . Cas . at (e) See Shefie ld Bu i lding Society v .

p . 733, and ante, u nder Sect. XXIX. A izlewood 44 Ch . D . 4 12 .

(c) A nte, u nder Sect. XXIX . (f ) Budge v . Gummow L . R .

7 Ch. App . 719 .
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Fu rther , it has already been show n that it is the du ty of a
trustee to be impartial . Therefore, in order properly to ex ercise
his discretion ,

the tru stee mu st have regard to the rights and

in terests of al l the ben eficiaries . This is specially importan t w here
there are ben eficiaries entitled in succession ; for if a trustee has
made an in vestmen t w ith a view to favou ring one, and this has
resu lted in a loss to another or others , he has committed a breach
of tru st and mu st make good the loss

The third section of the Tru stee A ct, 1 893, also provides that
the pow ers of in vestmen t con ferred by the act are to be subj ect to
any con sen t requ ired by the in strumen t

,
if any,

creating the tru st.
If con sen t be n ecessary it mu st be procured in strict accordan ce
with the requi remen ts of the tru st in strument, and it mu st be
con temporaneou s w ith the exercise of the pow er for w hich it is
requ ired . A prospective consen t w ill n ot do (h) , nor w ill a sub

sequ en t con sent exon erate the tru stees (i) but perhaps after a

con siderable lapse of time a con sen t mightbe presumed (j ) .

( g) See D avies v . Wescoinb (i) Bateman V . Davis 3 Madd .

2 Sim . 425 ; Raby v . Ridehalgh 98.

7 D e G . M . G . 1 04 . (7 ) Re A dr ian B irch 17 Beav .

(h) Child v . Chi ld 20 Beav . 50 . 358 .



202 INVESTMENT OF TRUST FUND S.

SECTION XXXII.
— APPLICATION OF PRECED ING SECTIONS .

TH E preceding section s shall apply as well to trusts
created before as to tru sts created after the passing of

this act
,
and the pow ers thereby con ferred shall be in

addition to the powers con ferred by the in strumen t
,
if

any, creating the tru st (a).

When the Tru st In vestmen t A ct
,
1 889

,
extended the range of

investmen ts open to tru stees , it provided (3. 6 ) that the act shou ld
apply as w ell to trusts created before as to tru sts created after the
passing of it, and that the pow ers thereby con ferred shou ld be in
addition to the powers conferred by the in strumen t (if any)
creating the tru st. This was repealed by s . 5 1 of the Tru stee Act,
1893, but was re- enacted by s . 4 of that act.
The true method of con stru ing the statu tory pow ers, it has

been said , is to read them in to the deed or w i ll creating the

tru st (b) . The words “ in strumen t (if any) creating the trust ”
seem to leave it doubtfu l whether the statu tory pow ers of invest
ment are applicable when the tru st is not created by an in stru

ment.” The latter w ord in cludes act of parliamen t by s . 50 of the

Tru stee Act
,
1893.

(a) Tru stee A ct, 1893, s . 4. Fiel d in same case
, sub n om . H ume v .

(b) See per Fry ,
L . J . , In re D ick

,
Lopes , ( 1892) A . C . at p . 1 17.

(1 89 1 ) 1 Ch . at p . 429 , and per Lord
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in strumen t au thorizing the investmen t
,
in vest in any

n ominal deben tu res or nom inal deben tu re stock issu ed
u nder the Local Loan s Act

,
1875 .

(4 ) A trustee hav ing power to in vest mon ey in

secu rities in the Isle of Man or in secu rities of the

governm en t Of a colony may,
un less the con trary is

expressed in the in strumen t au thorizing the in vestmen t
,

in vest in any secu rities of the governmen t of the Isle of

Man u nder the Isle of Man Loan s Act
,
1880 .

(5 ) A tru stee having a gen eral power to in vest tru st
mon eys in or upon the secu rity of shares

,
stock

,
mort

gages , bon ds , or debentu res of compan ies in corporated
by or acting un der the au thority of an act Of parlia
m en t may in vest in or upon the'

secu rity of mortgage
deben tu res du ly issu ed u nder an d in accordan ce with
the prov ision s of the Mortgage D eben tu re Act

,
186 5 (a) .

I ncestment on Real Securities .

It was decided in a case tried in 1886 that a pow er to a tru stee
to invest in real secu rities w ou ld not authorize him to take amort
gage of leasehold land , how ever long the term might be (b) .
Previou sly there had been some doubt , and the decision did not

meet w ith the en tire approval of conveyan cers , apparen tly , for it
was provided by s . 9 of the Tru stee A ct, 1888, that a pow er to
invest tru stmoney in real securities shou ld au thorize

,
and Shou ld

be deemed to have always authorized , an in vestmen t upon mort
gage of property held for an u nexpired term of not less than
200 years

,
and not subj ect to any reservation of ren t greater than

a shilling ayear , or to any right of redemption ,
or to any condition

of re- en try except for non -

paymen t of ren t. This was repealed by
s . 5 1 of the Tru stee Act, 1893, but re- enacted in s . 5 ( l ) (a) of

that act.

The term real secu rities had been extended to a charge
made u nder the Improvemen t of Land A ct, 1864, by s . 60 of that

(a) Trustee Act, 1893, s . 5 . Leigh V . Leigh 35 W . R .(b

121 .
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act. This also was repealed by s . 5 1 of the Tru stee A ct
,
1893,

but Tet-enacted in s . 5 (1 ) (b) , w hich enacts that
“ A tru stee having pow er to in vest in real secu rities , u n less

expressly forbidden by the in strumen t creating the tru st, may
invest , and shall be deemed to have always had pow er to invest
(b) on any charge or upon mortgage of any charge made u nder
the Improvement of Land A ct

,
1864 .

D ebenture Stock.

It was provided by the D eben ture Stock A ct
, 1871 , s . 1 , in

order .to remove doubts whether it was law fu l for tru stees au tho
rized to in vest tru st fu nds in the mortgages or bonds of compan ies
to in vest in debenture stock, that

“
w here a pow er has before the

passing of this act been , or Shall at any time hereafter be, given
to tru stees to in vest tru st funds in the mortgages or bonds of a

railway company or of any other description of company , su ch

pow er shall
,
u n less the contrary is expressed in the in strument

creatin g the pow er , be deemed to in clude a pow er to in vest su ch

funds in the deben tu re stock of a railway company or su ch other
company as aforesaid , and an investmen t of tru st funds in debentur e
stock may be made accordingly .

”

The D ebentu re Stock A ct, 1871 , was repealed by s . 50 of the

Tru stee A ct, 1893, s . 5 (2) of which , how ever , enacts that
A trustee having power to invest in the mortgages or bonds

of any railway company or of any other description of company
may,

un less the con trary is expressed in the in strumen t au thorizing
the in vestmen t, invest in the deben ture stock of a railway company
or su ch other company as aforesaid .

”

Secu r ities under the Local Loans A ct
, 1 875 .

By the Local Loan s Act, 1875 , provision was made for securing
loan s raised by local au thorities as therein defin ed u nder their
statu tory pow ers . This might be, amongst other methods

,
by the

issu e of debentu res, w hich might be made payable either to the

bearer of the deben tu re or to a person named —a deben tu re of the
last-men tioned kind being termed by the act a “

n ominal deben
ture (c) —or by the issu e of deben tu re stock in respect of which a
certificate m ight be issu ed en titling the bearer to the stock therein

(0) s . 5 .
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described
,
any stock in respect of which no such certificate shou ld

be issu ed being in the act referred to as nominal deben tur e
stock ”

(d) . By s . 27 of the act, it was provided that “
any

tru stees for the time being au thorized or directed to invest any
moneys in the deben tu res or deben ture stock of any railway or
other company shall, un less the con trary is provided by the in stru
men t au thorizing or dir ecting su ch in vestmen t

,
have the same

pow er of investing su ch mon eys in any nominal deben tur es or

nominal deben tu re stock issu ed u nder this act.

”
This w as repealed

by s . 50 of the Tru stee Act, 1898, s . 5 (3) of which , how ever ,
provides that

A trustee having pow er to in vest mon ey in the deben tures or
deben tu re stock of any railway or other company may,

u n less the
contrary is expressed in the in strumen t au thoriz ing the in vestment,

invest in any nominal deben tu res or nominal deben tu re stock
issued u nder the Local Loan s A ct

,

Now that act itself provides in s. 1 a tru stee may, u n less
expressly forbidden by the in strumen t (if any) creating the tru st,
in vest (g) in the deben ture or ren t - charge or guaran teed
or preferen ce stock of any railway company in Great Britain or

Ireland in corporated by Special act of parliamen t An d

by s . 50 of the act “ the expression ‘ in strumen t inclu des act of

parliamen t. Is this of itself sufiicient to enable trustees to in vest
nominal deben tu res or nominal deben tur e stock issu ed u n der the
act of 1875 ? The an sw er is no.

”
S . 5 (3) is on ly an en large

ment of the express powers of investmen t con tain ed in the

instrument creating the tru st, an d if that does not expressly
au thorize an in vestmen t on the deben tures or deben tu re stock of

any railway or other company the tru stee may not invest in
nominal deben tures or nominal debentur e stock issu ed u nder the
Local Loan s Act, 1875 (e) .

Isle of M an Securities .

In 1880 w ith a View to making provision for improvemen ts in
the harbou rs and other public w orks in the Isle Of Man ,

it w as
provided by the Isle of Man Loan s A ct

“ that the governmen t of
the island might , w ith the approval of the Treasu ry and the

(d) s . 6 . (e) In re Tattersal l (1 906 ) , 54 W . R.

6 03 ; ( 1906 ) 2 Ch . 399 .
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the act. This section also was repealed by s. 51 of the Tru stee
Act

,
1893, s. 5 (5) of which provides that — “ A tru stee having

a gen eral power to in vest trus t mon eys in or upon the security of
shares, stock, mortgages, bonds or debentu res of compan ies
incorporated by or acting un der the au thority of an act of

par liamen t may invest in or upon the secur ity of mortgage
deben tures du ly issued un der and in accordance w ith the provision s
of theMortgage D ebenture A ct

,

This also appears on ly to apply where the trustee has pow er to
in vest in the secu rities mention ed by the express terms of the

in strument of trust.
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SECTION XXXIV.
—POWER INVEST NOTWITH STAND ING
DRAINAGE CH ARGES.

A TRUSTEE having power to invest in the pu rchase of

lan d or on mortgage of land may in vest in the pu rchase
or on mortgage of any land notwithstan ding the same is

charged with a ren t u nder the powers of the Public
Mon ey D rainage Acts

,
1846 to 1856

,
or the Landed

Property Improvemen t (Irelan d) Act, 1847 , or
“

by an

absolu te order made u nder the Improvemen t of Land

Act
,
1864

,
u n less the terms of the tru st ex pressly provide

that the land to be pu rchased or taken in mortgage Shall
n ot be subject to any su ch prior charge (a) .

In 1846
,
w ith a view to the improvemen t of agricu ltu ral land

by the ex ecu tion of drainage w orks , it was enacted by the Public
Mon ey Drainage A ct that the Treasu ry might make advan ces to
landow ners ou t of the con solidated fu nd not exceeding 2 ,000 000l .
for Great Britain and 1

,
000

,
000l . for Ireland (b) . Su ch advan ce

was to be secured by a ren t- charge upon the land in favou r of the
Crown (c) , and it was provided that a rent- charge u nder the act

shou ld not be deemed su ch an incumbran ce as to preclude a tru stee
of money held in tru st to be invested in the purchase of land or

invested on mortgage from in vesting the same in the purchase of
or upon mortgage of land so charged u n less the terms of the trust
otherw ise provided (d) .
Analogou s provision s w ere con tained in the Landed Property

Improvemen t (Ireland) Act, 1847 (c) , by w hich the provision s of

the act of 1846 w ere repealed , so far as they related to Ireland

(a) Trustee A ct, 1893 , s . 6 . (c) s . 34.

(b) 9 10 Vict. e . 10 1
, s . 1 . The (a) s . 37.

amoun ts were ex tended by the Publ ic (e) 10 Vict. c . 32
, s . 53.

Money D rainage Act, 1850 .

H .
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and the Improvement of Land Act, 1864 (f ) , passed to enable
owners of limited interests in land to charge their land w ith the
repaymen t of moneys advan ced for the purpose of execu ting
improvemen ts of the kind specified in the act.

A ll these enactmen ts w ere repealed by s. 5 1 of the Tru stee
A ct, 1893, but were re- enacted in a con solidated form in s . 6 of

that act, which provides that
A tru stee having power to in vest in the purchase of land or

on mortgage of land may in vest in the purchaseor on mortgage
of any land notwithstanding the same is charged w ith a

ren t u nder the pow ers of the Publ ic Money D rainage Acts,
1846 to 1856 , or the Landed Property Improvemen t (Ireland)
Act

,
1847

, or by an absolute order made under the Improvement
of Land Act, 1864, un less the term s of the tru st expressly provide
that the land to be purchased or taken in mortgage shal l not be
subject to any su ch prior charge.

”

(f ) 27 a28 Vict. c. 1 14, s. 6 1 .
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Similar provisions w ere con tained in the National Debt Con
version Act, 1870 (d ) , the Local Loans Act, 1875 (e) , and the
Colon ial Stock Act

,
1877 ( f ) . But all the above acts con tain ed

provision s indemn ifying the Banks of England and Ireland and
other au thorities under the acts in respect of a breach of their
provision s by a trustee.

All the above enactmen ts w ere repealed by s. 5 1 of the Trustee
Act, 1893, s . 5 1 , but 8. 7 of the act provides that a tr u stee, u n less
au thorized by the terms of his tru st, shall not apply for or hold
any certificate to bearer issued u nder the au thority of any of the

above acts
,
but continues the indemn ity to the banks and persons

au thorized to issu e such certificates.

Perhaps the feeling again st bearer secur ities that exists in
England is somewhat exaggerated . The holder of su ch secu rities
can lodge them w ith a good bank , who w ill Collect the dividends
for him as they become due Withou t making any charge, an d if he

does this the practical risk in volved in this class of secu rities is
very small, an d even thi s may be in su red against at a very trifling
cost. On the continent of Europe and in the United States -

of

Americabearer securities seem to be regarded mu ch more favour
ably by investors.

(4 ) se. 26 and 29 . (f ) ss. 7 and 12 .

(e) 5 . 21 .
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S ECTION XXXVI.
— LOANS AND INVESTMENTS BY TRUSTEES

NOT CH ARGEABLE As BREACHES OF TRUST .

( l A TRUSTEE len ding money on the secu rity of any

property on which he can lawfu lly lend shall not be

chargeable W ith breach of tru st by reason on ly of the

proportion born e by the amou n t of the loan to the valu e
of the property at the time when the loan was made

,

prov ided that it appears to the cou rt that in making the
loan the tru stee was acting u pon a report as to the value
O f the property made by a person whom he reasonably
believed “

to be an able practical su rveyor or valu er
in stru cted an d employed independen tly of any own er
of the property , whether su ch su rveyor or valu er carried
on bu sin ess in the local ity where the property is s ituate
or elsewhere

,
and that the amou n t of the loan does n ot

ex ceed two equal third parts of the value of the property
as stated in the report , an d that the loan was made u nder
the adv ice of the su rveyor or valu er expressed in the

report .
(2) A tru stee lending mon ey on the sebu rity of any

leasehold property shal l n ot be chargeable with breach
of tru st on ly u pon the grou nd that in making such loan
he dispen sed, either wholly or partly , with the produ c
tion or in vestigation of the lessor ’s title .

(3) A tru stee shall not be chargeable with breach of
tru st on ly upon the grou nd that in effectin g the pu rchase
of

,
or in lending money upon ,

the secu rity of anyproperty
he has accepted a shorter title than the title which a

pu rchaser is , in the absen ce of a special con tract, en titled
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to requ ire if in the opin ion of the cou rt the title accepted
be su ch as a person actin g with pruden ce and cau tion
wou ld have accepted .

4 ) This section applies to transfers of ex istin g secu

rities , an d to in vestmen ts made as well before as after
the commen cemen t of this act, except where an action
or other proceeding w as pen ding with referen ce thereto
on the twen ty - fou rth day of D ecember

,
on e thou san d

eight hun dred and eighty - eight (a) .

Every tru stee
,
u n less he is expressly forbidden by the tru st

in strument, may now invest in “ real or heritable secu rities in
Great Britain or Irelan d (b) , i .e.

,
on mortgage of real estate .

In ex ercising this power the atten tion of the tru stee shoul d be

directed
,
Mr . Lew in says , to two leadin g topics— the value and

su fficien cy of the security and the title of the borrow er (c) .
With regard to the qu estion of valu e a distin ction was formerly

draw n betw een land and hou ses , and it was con sidered that while
a tru stee m ight safely lend up to tw o

- thirds of the valu e of the

estate if it w ere freehold land he ought n ot to lend more than on e

half if it con sisted of hou ses (d) .
W ith regard to the su fficiency of the security it was n ecessary

for the tru stee to get an indepen dent valuation of it made on his
ow n behalf by a competen t valu er w ith local know ledge of it

su fficient to enable him to arrive at a valuation ,
w ho had been

in stru cted that the advan ce was to be made out of tru st mon ey and
that it was desired to ascertain the actual valu e of the property (e) .

These ru les w ere materially modified in 1888 by s . 4 of the

Tru stee Act of that year , sub- s . ( l ) of w hich was as follow s
No tru stee lending mon ey upon the security of any property

shall be chargeable w ith breach of tru st by reason on ly of the

proportion borne by the amou n t of the loan to the valu e of su ch

property at the time w hen the loan was made, provided that it

(a) Tru stee Act, 1893, s . 8 . 28 Ch . D . 26 8 ; Shaw V . Gates , ( 1909) 1
(b) A nte

, sect. XX IX.
~ Ch . at pp . 396 et seq.

(0) Lew in , Tru sts, 1 1th ed . 368. (e) See Ru dal l Graig , Tr ustee Acts ,
(d ) Lew in , ibid . ; Fry V . Tap son 3rd ed . 45

,
w here the authorities are

cited
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as Lord Ju stice Lindley has said
,

care m u st be taken not to lose
sight of the fact that the business of the tru stee, and the bu sin ess
w hich the ordinary prudent man is supposed to be condu cting
for himself

, is the bu siness of in vesting money for the benefit of
person s who are to en joy it at some future time, not for the

sole benefit of the person entitled to the presen t in come . The

duty of a trustee is not to take such care on ly as a pruden t man
w ou ld take if he had on ly himself to con sider ; the duty , rather , is
to take su ch care as an ordinary prudent man w ou ld take if he
w ere minded to make an in vestmen t for the ben efit of other
people for whom he felt morally bou nd to provide ”

(9 ) A

tru stee Shou ld therefore not invest on property u n less it is
(a) perman en t in natu re and valu e, (b ) produ cing in come, and

(c) readily marketable. It follow s that
,
in con sidering whether he

shall lend mon ey on mortgage of land on which atrade or bu siness
is carried on

,
the tru stee mu st distingu ish , an d requ ire the su rveyor

or valu er he employs to distingu ish, betw een the valu e of the

land and the valu e of the trade or bu sin ess carried on upon it (h) .
It w ou ld seem also that al l incorporeal hereditamen ts other than
perman en t ren ts— though they are “ real secu rities — mu st fail to
comply w ith on e or more of the above requ iremen ts . The resu lt
i s that, although trustees are au thorized to invest in any form of

real secu rity , in practice they can on ly properly lend on the

security of land ( regarded as a physical object) , bu il dings , or

p erman ent rents (i) .
(3) That in making the loan he was acting upon a report as to

the valu e of the property made by a person whom he reasonably
believed to be an able practical surveyor or valu er. And he mu st
him self reasonably believe this , that is to say, he mu st himself
select the surveyor or valu er, not leave it to his solicitor— delegatus

non p otest delegare. If a solicitor is asked by a tru stee to name a

valu er, he shou ld subm it a name or names to the tru stee, and tell
him everything he know s to gu ide his choice

,
but leave the choice

to him ( j

(y) Whiteley v . Learoyd 33 727 ; Birrell , D uties and Liabil ities of

Ch . D . at p . 36 5 . See, however , Lm Tru stees , 48.

royct v . Whiteley 12 App . Cas . (i) Champernown e John ston , Tru s
at p . 732 . tee A cts , 20.

(h) See IVhiteley v . Learoyd 33 (j ) Fry v . Tapson
‘

28 Ch . D .

Ch . D . 347 afii rmed by H . L . as Lea 26 8.

royd v . Whiteley 12 A pp . Gas .
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(4) That the surveyor or valu er was in structed and employed
independen tly of any ow ner of the property . A nd it seems that
it is not su fficient that the tru stee believed that he was so employed
if in fact he was not. The w ords “ reasonably bel ieved to be ”

in

the section do not govern the w ords in stru cted and employed
independen tly of any own er of the property (k) . The qu estion
has been raised whether the employment of a surveyor on the

terms that he shall receive no fee or on ly a redu ced fee if the
bu sin ess does not go through is proper , and a j udicial Opin ion has

been expressed that it is improper for a trustee to make su ch an

arrangemen t . It is said that it is obviou s in su ch a case that it is
the in terest of the surveyor to make su ch a report as w ill let the
thing go on , whereas his du ty is to advise the trustees indepen
dently and w ithou t referen ce to any question con cern ing his fees ,
and it has been suggested that a report obtain ed on these terms

may n ot protect a tru stee. Until there is a decision on the poin t,
therefore, it w ill be dangerou s for a trustee to make su ch an

arrangemen t ( l )
(5) That the amou n t of the loan does notex ceed twoequal third

parts of the valu e of the property as Stated in the report and

(6 ) That the loan w as made u nder the advice of the surveyor or
valu er expressed in the report. The su rveyor or valu er employed
ought to be distin ctly told in w riting that the mon eys in qu estion
are tru st mon eys , and that his report is to be made, having regard
to the provision s of s . 8 of the Tru stee A ct, 1893, and he mu st be
requ ired at the end of his valuation formally to advise the tru stees
that theyw ou ld be safe in advan cing two- thirds of the amoun t of
the valuation ,

though he ought not to advise an advan ce of so

large aproportion ,
un less , having regard to the natu re of the pro

perty and al l the circumstan ces of the case
,
a pruden t man wou ld

advan ce it. The report shou ld be sign ed by the surveyor or valu er
in his individual name

,
and not in that of any firm of which he

may be a member. It is j u st as w ell not to tell the su rveyor or
valuer the amoun t of the proposed loan (m) .

(la) Per K ekew ich , J In re Walker (1) See Sol icitors
’
Jour . vol . l ii i .

59 L . J . 0 11 . at p . 39 1 ; and 236 and 26 0 ; Law Jour . vol . x l iv .

I n re Somerset
, Somerset v . Pau lett, ( 1894) 124.

1 Ch . at p . 253. This
,
how ever , does (an) Birrell , D uties and Liabil ities of

n ot seem clear . See per Parker , J . ,
Tru stees , 52. The duties of the valu er

Shaw v . Oates , ( 1909 ) 1 Ch . at p . 403 . are di scussed and explained in Shaw v .

Oates , (1909 ) 1 Ch . 389 .
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With regard to the su fficiency of the title of the lessor, s . 8 (2)
of the Trustee Act, 1893, which re- enacts s . 4 (2) of the Trustee
A ct, 1888, provides that a trustee lending mon ey on the security
of any leasehold property shall not be chargeable w ith breach of

tru st on ly upon the ground that in making su ch loan he dispensed ,
either w holly or partly, w ith the produ ction of the lessor ’s title.

”

This has referen ce to the provision s of s . 2 of the Ven dor an d
Purchaser A ct, 1874 , which precludes an in tended lessee or assign
of a lease from calling for the title to the freehold , and of s . 13 of

the Conveyancing A ct, 1881 , which precludes an in tended lessee
from an u nderlessee from calling for the title to the leasehold
reversion . S . 3 of the former act, now re- enacted in s . 1 5 of the

Tru stee A ct
, 1893, and s . 6 6 of the Conveyan cing Act protected

tru stees w ho w ere buying , but apparen tly did not apply to tru stees
w ho were merely lending on the security of leasehold property.

In pu rsuan ce of the same prin ciple, s. 8 (3) of the Tru stee Act,

1893, re- enacting s . 4 (3) of the Act of 1888, provides tha a

tru stee shall not be chargeable w ith breach of tru st on ly u pon the

groun d that in effecting the pu rchase of, or in lending money upon ,

the secu rity of any property he has accepted a shorter title than
the title which a purchaser is, in the absen ce of a special con tract,
en titled to requ ire if, in the opin ion of the court, the title accepted
be such as a person acting w ith pru den ce and cau tion wou ld have
accepted .

”

Before the act, a tru stee buying or lending mon ey on the

security of property had generally to see that the title to the pro
perty was marketable (n) . The effect of the statu te appears to be
to puta tru stee in exactly the same position as a person buying or

lending hi s ow n mon ey , so far as determin ing the length of title he
shall accept goes .

(n ) Ru dal l Greig , Tru stee Acts , 3rd ed . 48.
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the sum advan ced in ex cess thereof, w ith in terest. This was

repealed by s. 51 of the Tru stee Act, 1893, but re- enacted in the

form given in large type above by s . 9 of that act.
In the case pu t, the tru stee w ou ld now on ly be liable for 500l . ,

that is
, the sum advan ced in ex cess of that for which the

security is an au thorized in vestmen t, namely
,
2
,
000l .

But it is to be observed that the section on ly appl ies when the

mortgage security is on e which w ou ld at the time of the in vest
men t be aproper in vestment in al l respects for the smaller sum

(c) For an exam ple of its appl ication , see Shaw v . Oates , ( 1 909) 1 Ch . 389 .
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SECTION XXXVIII .
— LIABILITY OF TRUSTEE IN CASE OF

CH ANGE OF CH ARACTER OF INVESTMENT .

A TRUSTEE shall n ot be liable for breach of tru st by
reason on ly of his con tin u ing to hold an in vestmen t
which has ceased to be an in vestmen t au thorized by the
in strum en t of trust or by the gen eral law (a) .

There appears to be no clear general rul e defin ing the du ty of
a tru stee w ith regard to the reten tion of in vestmen ts of the tru st
property
Where, on en tering on his office, he finds the trust property

in vested in secur ities in w hich he is au thorized by law or the

in strument creating the tru st to in vest no qu estion arises ; but
where he finds that it is not so in vested , or w here, though the
in vestmen t was originally au thorized , it has ceased to be so ow ing
to a change in its character, the qu estion arises whether he ought
to retain it or not.

A tru stee is bound to realize investmen ts in three cases

(1 ) Where the in strumen t creatin g the tru st con tain s an express
direction to con vert ; (2) where the ru le in H owe v . Ear l Dart

mouth (0) applies an d (3) where it is n ecessary for the security of
the tru st fun d . Bu t, except in these cases, he appears to be under
n o general obligation to realiz e in vestmen ts which are not of the

kind he is au thorized to make.

Where, for example, the tru st property is invested on amort
gage of real estate, and ow ing to a fall in the value of the lan d the
amou n t of the advance becomes in ex cess of tw o- thirds of the

valu e of the land , the tru stee w as not bou nd by the ru les Of equ ity
to call in the mortgage merely becau se the valu e of the security
had fal len below the au thorized limit. So long as he acted as a

(a) Tru stee Act ( 1893) Amendment Tru stee A cts 176 .

A ct, 1894, s . 4. (e) (1802) t Vesey, 1 37, sup ra, sect.

(b) See Champernown e John ston , XXIII .
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pru den t man wou ld have done he was u nder no liability , even
though the reten tion of the secu rity cau sed a loss to the bone
ficiaries (d ) .

On the other hand
,
where a change has taken place in the

nature of the investmen t it has been decided that the tru stee Was
boun d to realize it. For in stance, where tru stees w ere au thorized
to invest a tru st fund by lending it to a specified firm at in terest

,

they w ere held bound to call it in on a change taking place in the
membership of the firm (e) .

In 1894 it was enacted by S . 4 of the Tru stee ActAmendmen t
Act that a tru stee shall notbe liable for breach of tru st by reason

on ly of his con tinuin g to hold an in vestmen t which has ceased to
be an in vestment au thorized by the in strumen t of tru st or the
gen eral law .

”

It is not clear how far the section has altered the law
,
if it has

done so at al l .

(d ) In re Medland 41 Ch . D . (e) In re Tucker . ( 1894) 1 Ch . 724 ;

476 ; In re Chapman , (1896 ) 2 Ch . 763. C. A . (1894) 3 Ch . 429 .
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the title deeds to the tenan t for life if he has mortgaged his
in terest . The tru stees are the proper cu stodians of the title
deeds

,

”
said Mr . Ju stice K ekew ich in a case in 1894

,

“ the tenan t
for life is not. The mortgagee is en titled to say, If the tenan t for
life has the title deeds

,
I mu st have them . The tenan t for l ife

cannot hold the title deeds again st me, her mortgagee, and I am
en titled to that exten t to stand in her shoes.

’
There is a great

deal to be said in favour of that view . At any rate, I think there
is su fficien t to preven t the handing over of the title deeds by the
tru stees to the tenan t for life for all pu rposes (d ) .

Sin ce the tru stees of a settlementare the person s en titled to the
possession of the settlemen t

,
it follow s that the solicitors of a

husband on whose in struction s a marriage settlemen t has been
prepared have no lien on it again st the trustees for their costs of

preparing it, but mu st hand it over on the requ est of the

tru stees (e) .

(d) In re Newen , Newen v. Barnes , (e) In re Lawrence
,
Bowker v . A ustin

,

(1894) 2 Ch . at p . 307. ( 1894) 1 Ch . 556 .
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SECTION XL .
— RIGH T To RE- IMBURSEMENT AND INDEMNITY.

( 1 ) A TRUSTEE may re - imbu rse himself or pay or dis

charge ou t of the trust property al l expen ses properly
in cu rred in or abou t the execu tion of his tru sts or

pow ers (a) .

(2) If he pays su ch expen ses ou t of his ow n mon eys
,

he has a charge therefor upon the tru st property (both
capital an d in come) in respect of which they were in
cur red .

If the tru st property is in su fficien t for the pu rpose ,
the tru stee is en titled to recover su ch expen ses from the

ben eficiary , provided that su ch ben eficiary is u nder no

disability , and is absolu tely en titled to the tru st property ;
an d provided that the right to do so is not in con sisten t
with the expressed or implied term s of the trust .

A tru stee is not en titled to any remu neration for his services ,
buth e is en titled to be re- imbursed every expen se he has properly
in curred in the performan ce of his Office. This is now a statu tory
ru le

,
contained in s . 24 of the Tru stee Act, 1893, w hich re- enacts

S . 31 of the Law of Property Am endmen t Act, 1859 (b) . This
provides that “

a tru stee may re- imburse himself or pay or di s

charge out of the tru st premises al l expen ses incur red in or abou t

(a) Tru stee A ct
,
189 3, s . 24. The atp . 56 2 ;

w or properly
” is not in the act, but 710, per Lord Selborn e, at p . 715 .

the section is con strued as if it w ere (6) Compare the Indian Tru sts Act,
there. See In re B eddoe, Downes v . 1882

,
s . 32 . And see Lew in

,
Trusts ,

Gottam, (1893) 1 Ch . 547, per Lindley, 1 1th ed . 770 et seq. ; an d Underhi l l
,

L . J . , at p . 558, and per Bowen , L . J . , Tru sts and Tr ustees , 6 th ed . 347.
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the execu tion of his trusts or pow ers . The w ord properly is

not in the section , but it is con strued as if it w ere there

The ru le, however, ex isted independently of statu tory enactmen t.
It is in the natu re of the office,

”
said Lord E ldon ,

whether
expressed in the in strumen t or not, that the tru st property shal l
re- imburse him al l the charges and expen ses incurred in the execu

tion of the tru st (d) . And the right extends to any person who

has advanced money at the requ est of, or has given credit to the
tru stees for the purpose of the tru st, or otherw ise has a claim
again st them in their character of tru stees ; su ch a person is

subrogated to the rights of the tru stee (e) .

The follow ing are examples of expen ses all ow ed
1 . Expen ses of employing a solicitor for the better condu ct of

the tru st . Macnamara v . Jones D ick . 587.

2. Travelling expen ses . Ex parte Looegrooe 3 D . C.

763 (f ) .

3. Fees to coun sel . Poole v . Pass 1 Beav . 000 .

4 . Damages for a tort committed by an agen t employed by the
tru stee in the du e performan ce of the tru st. Bennett v . Wyndham

4 D . F. J. 259 (g) .

5 . Calls on Shares forming part of the tru st property . Jer vis

v. Wolferstan L . R . 18 Eq. 18 (h) .

6 . Costs Of reasonably defending an un su ccessfu l action again st
the trustee for the protection of the trust estate. Walters v .

Woodbr idge 7 Ch . D . 504 .

7 . Costs of properly bringing actions which are compromised .

Stott v. M ilne 25 Ch . D . 7 10 .

(0) See In re Beddoe, Downes V . Cottam
,

( 1893) 1 Ch . 547, per Lindley, L . J . , at

p . 558 , and per Bow en , L . J .
, at p . 56 2.

(d) Worral l v . H arford 8

Vesey, 4 .

(e) See Todd v . Moorhouse L . R .

19 Eq. 6 9 D on
-

sc v . Gorton , ( 189 1 ) A . C

1 90 I n re Raybou ld, Rayhou la
'

v . Tu rner
,

( 1 900) 1 Ch . 199 ; In re Fr ith , New ton v .

Itolf e, (1902) 1 Ch . 342 .

(f ) This was the case of an assignee

in bankruptcy , bu t a tru stee is on the

same footin g .

(g) In re Raybou ld , ( 1900) 1 Ch . 1 99
,

is similar .

(h) H ardoon v . Bel ilios
, (1901 ) A . C.

1 18
,
is to the same effect.
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own ership of the tru st property so as to be unable to disclaim ,
he is

bound to indemn ify his tru stee whether the tru st was created by
him or some predecessor in title . The plain est prin ciples of

ju stice requ ire that the cestu i gue tr ustw ho gets all the ben efit of

the property shou ld bear its burden u n less he can show some good

reason why his tru stee Shou ld bear them himself ”
The right , how ever, appears to be lim ited to cases in which the

ben eficiary is absolu tely en titled . A l l the reported cases in which
a claim by the tru stee has been su ccessfu l have been of this
character

,
and in H ardoon v . Belilios (0 ) Lord Lin dley said :

“ It

is qu ite u nn ecessary to con sider in this case the difficu lties which
wou ld arise if these Shares were held by the plaintifi on tru st for
tenan ts for life

,
or for infan ts , or upon Special tru sts limiting the

right to indemn ity . In those cases there is n o ben eficiary w ho
can be ju stly ex pected or requ ired personally to indemn ify the
tru stee again st the w hole of the bu rden s incident to his legal
ownership ; and the tru stee accepts the trust know ing that u nder
such circumstances and in the absen ce of special con tract his right
to indemn ity cannot extend beyon d the tru st estate

,
i .e.

,
beyond

the respective interests of his cestu is que trustent.
”
Yet it is not

confin ed to a bare trust merely
,
as appears from the case of

Jerr is v . Wolf erstan (p ) . In that case the tru stees held shares in
a company on tru st for the settlor ’s w ife for life w ith remainders
over. The remaindermen disclaimed , and there was con sequ en tly
a resu lting tru st for the settlor ’ s estate

,
the settlor him self being

dead . A large liability was in curred by the tru stees in respect of
the shares . The w ife, the tenan t for life, was w illing to pay her

share
,
and it was held that the person s en titled to the residuary

estate of the settlor mu st con tribute to the balance in proportion to
their in terests.

Further, the prin ciple cannot be applied to cases in which the

nature of the tran saction excludes it . So it has been held that the
trustees of a club, which is formed upon the tacit un derstanding ,
judicially recogn ized , that no member as such becomes liable to
pay to its fu nds or otherw ise any mon ey beyond the subscription s
requ ired by its ru les , are not entitled to be indemn ified by the

members personally (g) .

(o) B urdoon v . Belil ios , ( 1901 ) A . C. Wise v . Perpetual Trustee Co. , Ltd .
,

1 18 ; see per Lord Lindley, at p , 1 27. (1903) A . C. 139 .

(p ) L . R . 1 8 Eq. 18.
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SECTION XLI.— POWER OF TRUSTEE FOR SALE TO SELL BY

AUCTION ,
&C.

( 1 ) WH ERE a tru st for sale or a power of sale of property
is vested in a trustee

,
he may sel l or con cu r with any

other person in selling al l or any part of the property
e ither subject to prior charges or n ot, and either together
or in lots by public auction or by private con tract

,

subj ect to any such condition s respecting title or evi

den ce of title or other matter as the trustee may think
fit

,
with pow er to vary any con tract for sale

,
and to buy

in at any au ction or to rescind any con tract for sale an d

to re - sell , withou t being an swerable for any loss .

(2) This section applies on ly if and as far as a con

trary in ten tion is not expressed in the in strumen t creating
the tru st or pow er , and shall have effect subj ect to the

term s of that in strumen t and to the provisions therein
contain ed .

(3) This section appl ies on ly to a tru st. or power
created by an in strumen t com ing in to Operation after
the 3 l st of December , 1881 (a) .

A tru stee w ho held property upon a tru st for sale or who had
a pow er of sale m ight, apart from statu tory enactmen t

, concur
w ith another person in selling , but it lay on him to Show that to
do so was beneficial to the eestais que trust. H e cou ld also sell
either together or in lots , and by public au ction or by private

(a) Tru stee Act, 1893, s . 13.
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con tract , and probably wou ld be ju stified in selling su bject to
special condition s

,
if the condition s w ere su ch as a reasonably

pruden t man wou ld employ in selling his ow n property in the like
circumstan ces But unti l the year 186 0 it was the cu stom of

conveyan cers to in sert an express au thority to this effect in the
tru st in strumen t (e) so as to preclude any qu estion . and in 186 0,

by S . l of Lord Cranworth’
s A ct (d) , a pow er to sell together Or

in lots , and either by au ction or by private con tract, was con

ferred on all tru stees 'havin g a pow er to sell land ; and by s . 2
,

where the tru st in strumen t con tained no declaration of a con trary
in ten tion they w ere en titled to in sert in any condition s of sale or
contract su ch special condition s as to title or eviden ce of title or
otherw ise as they mi ght think fit. This enactmen t was superseded
by the w ider provision to the same effect con tain ed in s . 35 of

the Conveyan cing A ct
,
188 1 , and was repealed, w ith a saving as

to in strumen ts ex ecu ted before the act
,
by s . 6 4 of the Settled

Land Act. 1882. The provision of the Conveyancing A ct was

itself repealed by s . 5 1 of the Tru stee Act, 1893, but re- enacted

in the form given above by s . 13 of thatA ct.

The au thority con ferred by this section ex tends to both real
and pers onal property (e) . But sub- SS . 2 and 3 appear to limit
the operation of the enactmen t to tru sts created by an in strument,
SO that itmay be open to qu estion whether an admin istrator selling
personal property is w ithin the section . Bu t “ in strumen t ” includes
act of parliamen t (f ) , so that an admin istrator sel ling real estate
may be w ithin it , Sin ce his pow er to deal w ith that is conferred by
Part I . of the Lan d Tran sfer Act

,
1897 .

The w ords “
any part of the property seem not to au thorize

a sale of fixtures apart from the land to which they are annexed ,
n or to sell a hou se in flats . They mean that what is sold shou ld
be a separate part of the tru st property in the state in which it

was subjected to the trust Nor do they authorize a sale of

the surface apart from the min erals , or rice eersd
, but the court

may san ction a sale of this kind un der s . 44 of the Trustee Act,

(b) See Ru dall Greig , Tr usts and (e) See defin ition of property in s . 50

Tru stees , 3rd ed. 76 ; H ood Chal l is , of the Tru stee A ct, 1893.

Conv . A cts , 6th ed . 370 Lew in ,
Tru sts , (f ) Ibid .

1 1th ed . 507, 51 1 . (9 ) See In re Yates 38 Ch . D .

(c) Vaizey, Settlements , 589 . 1 12 , a decision on similar words in s . 19

(d) 23 24 Vict. c . 145 . of the Con veyan cing A ct, 1881 .
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SECTION XLII. —POWER OF
‘ COURT TO SANCTION SALE OF

LAND AND MINERALS SEPARATELY .

( 1 ) WH ERE a tru stee or other person is for the time being
au thorized to dispose of lan d by way of sale , exchange ,
partition , or en fran chisemen t

,
the H igh Cou rt may

san ction his so disposing of the land with an exception
or reservation of any m in erals

,
and with or withou t

rights and powers of or in ciden tal to the working , getting ,
or carrying away of the m inerals

,
or SO disposing of the

m in erals with or withou t the said rights or powers ,
separately from the residu e of the lan d .

(2 ) Any su ch tru stee or other person with the said
san ction previously Obtain ed

,
may, u n less forbidden by

the in strumen t creating the tru st or direction ,
from time

to time
,
withou t any fu rther application to the cou rt

,
so

d ispose of any su ch lan d or m in erals .

(3) Nothing in this section shall derogate from any

power which a tru stee may have u nder the Settled Lan d
Acts

,
1882 to 1890 , or otherwise (a) .

It was decided in the case of Buckley v . H owel l (b) , in 186 1
that tru stees who had a pow er of sale and exchange w ere not

entitled to sell the land reserving the min erals .

It was therefore enacted by s . 2 of the Confirmation Of Sales
Act, [862 (c) , that every trustee and other person now or hereafter
to become au thorized to dispose of land by way of sale, exchange,
partition ,

or en franchisemen t may, un less forbidden by the instru

(a) Tru steeA ct, 1893, s . 44 , as amended 29 Beav . 546 .

by the Tru stee Act (1893) Amendment (0) 25 26 V ict. c . 108.

A ct, 1894, s . 3.
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men t creatin g the trust or pow er , so dispose of su ch lan d w ith an
ex ception or reservation of any min erals, and w ith or w ithou t
rights and pow ers of or incidental to the w orking , getting, or
carrying away of su ch m in erals, or may (un less forbidden as afore
said) dispose Of by way of sale

,
ex change, or partition the min erals

w ith or w ithou t su ch rights or pow ers separately from the residu e
Of

’

the lan d
,
an d in either case w ithou t preju dice to any fu ture

ex ercise of the au thority w ith respect to the ex cepted min erals, or
(as the case may be) the undisposed - Oi land ; but this enactment

Shall not enable any su ch disposition as aforesaid , w ithou t the
previou s san ction of the court of Chan cery

, to be Obtain ed on

petition in a summary way Of the tru stee or other person autho

rized as aforesaid , w hich san ction on ce obtained shall ex tend to the
enabling from time to time of any disposition w ithin this enact

men t of any part or parts of the lands comprised in any order to
be made on su ch petition w ithou t the necessity Of any further or
other application to the court.

”

This act was repealed by the Tru stee A ct, 1893, S . 51
,
but

substan tiall y re - enacted in s . 44 of that act. A s re- enacted in
that section ,

how ever, the provision was limited to tru stees
,
so that

it did n ot in clu de a mortgagee w ho was not also a tru stee. The

Tru stee Act (1893) Amendmen t Act, 1894, s . 3, therefore enacted
that “ in section 44 of the Tru stee A ct

, 1893, after the word

tru stee ’

in the first two places w here it occurs shall be in serted
the w ords or other person .

’

The application to the court for an order u nder this section
should apparen tly be made by petition . Order LIV s . of the Ru les
Of the Supreme Court provides that al l application s u nder the
Tru stee A ct

,
1893, may be made by petition except as otherw ise

provided by Order LV .
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SECTION XLIII .
— POWER TO SELL SUBJECT TO

DEPRECIATORY COND ITIONS .

( 1 ) NO sale m ade by a tru stee shall be impeached by
any ben eficiary upon the grou nd that any Of the con

dition s subject to which the sale was made may have
been unn ecessarily depreciatory u n les s i t also appears
that the con sideration for the sale w as thereby ren dered
inadequate .

(2) No sale made by a tru stee shall
,
after the execu

tion of the con veyan ce , be impeached as again st the
pu rchaser upon the grou nd that any of the condition s
subject to which the sale was made may have been
u nn ecessarily depreciatory , un less it appears that the
pu rchaser was acting in collu sion with the tru stee at the
time when the con tract for sale was made .

(3) NO pu rchaser , upon any sale made by a tru stee ,
shal l be at liberty to make any objection again st the title
u pon the ground aforesaid .

(4) This section applies on ly to sales made after the
24th day of December

,
1888 (a) .

A trustee w ho holds property upon tru st for or w ith a pow er of
sale may sell subj ect to any su ch condition s respecting title or

evidence of title or other matter as he may think fit and has

certain ly had this pow er Since 1860. But although he have such a

pow er he mu st not, to quote Lord Justice James , rashly or

improvidently in troduce a depreciatory condition for w hich there
is no n ecessity (c) the power mu st be ex ercised reasonably

,
and

(a) Tru stee Act, 1893, s . 14 . (0) Dance v . Golding/mm L . R .

(b) Tru stee Act, 1893, s . 13. See 8 0h . App . at p . 9 10.

above, Sect. XLI.
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SECTION XLIV.
— POWER TO SELL UNDER TH E VENDOR

AND PURCH ASER ACT
,
1874 .

A TRUSTEE w ho is either a vendor or a pu rchaser may
sell or buy withou t excludin g the application of S . 2 Of

the Vendor and Pu rchaser Act, 1874 (a) .

In the year 1 874
,
w ith a view to facilitating the tran sfer of

land , it was enacted by the Vendor and Pu rchaser A ct, 1874, s . 2 ,

that
In the completion Of any con tract [of sale of land] and

subject to any stipul ation to the con trary in the contract, the
Obligation s and rights of vendor and purchaser shall be regu lated
by the follow ing rules ; that is to say,

Fir st— Under a con tract to gran t or assign a term of years,
whether derived or to be derived out of a freehold or leasehold
estate, the intended lessee or assign shall not be entitled to call for
the title to the freehold .

Second — Recitals , statements , and description s of facts
,

matters , and parties con tain ed in deeds , in struments
,
acts Of par

l iament
,
or Statu tory declaration s tw en ty years old at the date of

the con tract, Shall , u n less an d except so far as they Shall be proved
to be inaccurate, be taken to be sufficien t eviden ce of the tru th of

su ch facts , matters , an d description s .

Third — The inability of the vendor to furn ish the pu rchaser
w ith a legal covenan t to produce and furn ish copies of documen ts
Of title shall not be an obj ection to title in case the purchaser w ill
on the completion of the con tract have an equ itable right to the
production of su ch documen ts .

Fou rth — Such covenan ts for produ ction as the purchaser can
and shall requ ire shall be furn ished at his expen se, and the vendor
Shall bear the expen se of peru sal and execution on behalf Of and

(a) Tru stee A ct, 1893, s. 1 5 .
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by himself, and on behalf of and by n ecessary parties other than
the pu rchaser .

Fifth —Where the vendor retain s any part of an estate to

which any documen ts of title relate, he shall be entitled to retain
su ch documen ts .

”

These ru les material ly cu rtailed the rights of a purchaser of
land . But according to the general ru le of equ ity trustees in
vesting tru st money in the purchase of land w ere bou nd to see that
they Obtain ed a good marketable title In order to preclu de
any qu estion w here the parties w ere tru stees the statute therefore
provided that “ tru stees w ho are either vendors or pu rchasers may
sell or buy w ithou t excluding the application of the second section
Of this act” This was repealed by s . 5 1 of the Trustee A ct

,

1893
, but re - enacted in the form given above in s . 15 of that act.

In pursuan ce Of the same policy it w as subsequ en tly enacted by
s . 4 (3) of the Tru stee Act, 1888, that no tru stee shall be charge
able w ith breach Of tru st upon the ground that in effecting the

pur chase of any property or in lending mon ey u pon the secu rity Of

any property he shall have accepted a shorter title than the title
which a purchaser is in the absen ce of a Special con tract en titled to
requ ir e, if in the opin ion of the court the title accepted be su ch as

a person acting w ith pruden ce and caution wou ld have accepted.

Thi s also was repealed by s . 5 1 Of the Tru stee A ct, 1893, bu t re

enacted w ith a sl ight variation of language in S . 8 (3) of that act.

Will iams , Vendor and Purchaser , Conveyan cing A ct, 1881 , which protects

vol . i . 298. tru stees who adopt the provision s of that

(c) s . 3. Compare 8 . 6 6 (3) of the act.
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SECTION XLV .
— POWER TO AUTH ORIZ E RECEIPT OF MONEY
BY BANKER OR SOLICITOR.

( 1 ) A TRUSTEE may appoin t a solicitor to be his agen t to
receive and gi ve a discharge for any mon ey or valuable
con sideration or property receivable by the tru stee
u nder the tru st by perm itting the solic itor to have the
cu stody of and to produ ce a deed con tain ing any su ch
receipt as is referred to in s . 5 6 of the Con veyan cing
and Law of Property Act, 1881 and a tru stee shall n ot
be chargeable with breach of tru st by reason on ly of his

having made or con cu rred in making any su ch appoin t
men t ; and the produ cing of any su ch deed by the

solicitor shall have the same validity and effect u nder
the said section as if the person appoin ting the solicitor
had not been a trustee .

(2) A tru stee may appoin t a banker or sol icitor to be
his agen t to receive and g ive a discharge for any money
payable to the trustee u nder or by virtue of a policy of

assu ran ce by perm itting the banker or solicitor to have
the cu stody of and to produ ce the policy of assu rance
with a receipt sign ed by the tru stee , and a tru stee shall
n ot be chargeable with a breach of tru st by reason on ly
O f his having made or con cu rred in making any su ch
appoin tmen t .
(3) Nothing in this section shall exempt a tru stee

from any liability which he wou ld have in cu rred if this
act had not been passed in case he perm its any such
mon ev ,

valuable con sideration or property to remain in
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for any money or any valuable consideration or property receivable
by su ch trustee under the tru st by permitting the solicitor to have
the cu stody of and to produ ce a deed contain ing any su ch receipt
as is referred to in the 56th section of the Conveyan cing and Law
of Property Act, 1881 and no trustee shall be chargeable w ith
breach of trust by reason on ly of his having made or concurred in
mak ing any such appoin tment ; an d the producing of any such

deed by such solicitor shall have the same effect, by virtu e of the
said 56th Section , as the same w ou ld have bad if the person
appointing su ch solicitor had not been a trustee
At the same time, au thority was given to a trustee to appoin t a

banker or a solicitor to be his agent to receive and give adi scharge
for money payable under a policy of assurance, by permittin g him
to have the cu stody of and to produce the policy, w ith a receipt
Sign ed by the trustee.

Both these enac tmen ts w ere repealed by s. 5 1 of the
'

Ih'

ustee

A ct, 1893, but re
- enacted in somewhat different language by s . 17

Of that act.
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SECTION XLVI.
—POWER TO INSURE PROPERTY .

( 1 ) A TRUSTEE may in su re again st loss or damage by fire
any bu ilding or other in sur able property to any amou n t
( in cluding the amoun t Of any in su ran ce already on foot)
not exceeding three equal fou rth parts of the fu l l valu e
Of su ch bu ilding or property , and pay the prem ium s for
su ch in su ran ce ou t Of the in com e thereof or out of the

in com e Of any other property subject to the same trusts
withou t Obtain in g the con sen t of any person who may

be en titled wholly or partly to su ch in come .

(2 ) This section does not apply to any bu ilding or

property which a tru stee is bound forthwith to convey
absolu tely to any ben eficiary upon being requested to

do so.

(3) This section applies to tru sts created either before
or after the commen cemen t of this act

,
but n othing in

this section Shall au thorize any tru stee to do anything
which he is in express term s forbidden to do

,
or to Om it

to do anything which he is in express term s directed to
do by the in strumen t creating the tru st (a) .

Before 1888 a tru stee was in a difficu lt position w ith regard to
in suri ng bu il dings or property again st fire. If he omitted to

con tinu e or renew a policy , seriou s loss might be occasion ed to the
tru st estate, while if he did in sure, the beneficiaries in terested might
raise Objection s , for he cou ld not safely in sure w ithou t the assen t
of the person entitled to the income

(a) Tru stee A ct
,
1893, s . 18. Ru dal l Greig , Trustee Acts, 3rd ed .

(b) Lew in ,
Trusts

,
1 1th ed. 702 ; 88.



242 RIGH TS AND POWERS OF THE TRUSTEE .

It was therefore enacted by s . 7 of the Tru stee Act, 1888, that
it shal l be law fu l for

,
but not Obligatory upon ,

a trustee to in sure
again st loss or damage by fire any bu ilding or other in surable
property to any amoun t (in clu ding the amou n t of any in suran ce
already on foot) not ex ceeding three equal fou rth parts of the fu ll
value of su ch bu ilding or property , and to pay the prem ium for
su ch in suran ce out of the income thereof or out of the in come of

any other property, subject to the same tru sts, w ithou t obtain ing
the consen t of any person whomay be en titled w holly or partly to
such income.

”

The section , how ever, did not apply to any bu ilding or property
which a tru stee is bou nd forthw ith to con vey absolu tely to any

cestui gue tr ust upon being requ ested so to do.

This enactmen t was repealed by s . 5 1 of the Tru stee Act, 1893,
but was re- enacted in the form given above in s . 18 Of that act.

It has been held that the section ju stifies a trustee in in su ring
heirlooms

,
or rather chattels settled to devolve as su ch

,
and in

paying the premiums for the in surance out Of the in come of capital
mon ey in their hands

(c) In re Ear l of Egmont
’
s Trus ts , (1908) 1 Ch . 821 .
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prised in the renewed lease , or of any other heredita
men ts for the time being subject to the u ses or tru sts to
which those hereditamen ts are subject

,
and no person

advan cing money upon a mor tgage pu rporting to be

under this power shall be bound to see that the mon ey
is wan ted , or that no more is raised than is wan ted for
the pu rpose .

(3) This section appl ies to tru sts created either before
or after the commen cemen t of this act ; but nothing in
this section shall au thorize any tru stee to do anything
which he is in express term s forbidden to do, or to om it
to do anyth ing which he is in express term s directed to
do by the in strumen t creating the tru st (a) .

Before the 28th of Augu st, 186 0, in the absence of a direction
expressed or implied in the tru st in strumen t, a tru stee of renewable
leaseholds was notboun d to renew them But if he did renew

,

the ren ew ed lease, although he m ight have taken it in his own

name and for hi s own benefit, became subject to the tru sts of the
original term ,

the tru stee havin g a lien on it for the expen ses of
the ren ewal with in terest and a right to be indemn ified by the
ben eficiaries again st any covenan ts he might have en tered in to
w ith the lessor (o) .

By s . 8 of Lord Cranworth ’

s A ct (d ) , which came in to force on
that day,

it was provided that “ it Shall be lawful for any tru stees
of any leaseholds for lives or years which are renewable from time
to time either under any covenan t or con tract or by cu stom or

u sual practice, if they shall in their discretion think fit
,
and it shall

be the du ty of such trustees if thereunto required by any person
having any beneficial in terest, presen t or fu tu r

e or con tin gen t, in
su ch leaseholds to u se their best endeavours to obtain from time to

time a renew ed lease of the same hereditamen ts on the accu stomed
and reasonable terms, and for that pu rpose it shall be law fu l for
any su ch trustees from time to time to make, or concu r in making,

(a) Tru stee Act, 1893, s . 19 . (e) K eech v . Sandford Sel . Ch .

(b) Ru dal l Greig , Trustee A cts, Ca. 6 1 , and other cases above , s . XVI .

3td ed . 90. (d) 22 23 Vict. c . 145.
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su ch surrender of the lease for the time being subsisting , and to do

all su ch other acts as Shall be requ isite in that behalf ; but this
section is not to apply to any case where, by the terms Of the

settlemen t or w ill
,
the person in possession for his life or other

limited in terest is entitled to en joy the same w ithout any Obliga
tion to ren ew the lease or to con tribu te to the expen se of ren ew ing
the same .

”
And by s . 9 provision was made for raising any

mon ey requ ired for the purpose by mortgage of the hereditamen ts
to be received in exchange or contained in the renewed lease or of
any other hereditamen ts for the time being subject to the trusts .

These enactmen ts w ere repealed by S . 64 Of the Settled Land
A ct

, 1882, w ith a saving for any rights accrued before the com

men cement of that act.

They w ere
,
how ever , re- enacted in somewhat differen t terms in

SS . 1 0 and 1 1 Of the Tru stee Act
,
1888, which w ere in their turn

repealed by s . 51 of the Tru stee Act, 1893, and replaced by s . 19

of that act in the above form.
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SECTION XLVIII .
— POWER OF TRUSTEE TO GIVE RECEIPTS .

1 ) TH E receipt in writing of any trustee for any mon ey ,
secu rities

,
or other person al property or effects payable

tran sferable
,
or deli verable to him u nder any trust or

power , shal l be a su fficien t discharge for the same
,
and

shall effectually exon erate the person pay ing , tran s
ferring , or delivering the same from seeing to the appli

cation Or being an swerable for any loss or m isapplication
thereof.
(2) This section appl ies to tru sts created either before

or after the commen cem en t of this act (a) .

Formerly a person who paid money to a trustee in his capacity
as su ch was bou nd to see that he appl ied it in accordan ce with the
terms of his tru st. There w ere exception s to the rul e, but they
w ere of limited application (b) .

This Obligation was very on erou s , and w ou ld seem tobe indefen

sible on anyprin ciple It therefore became the practice in w ell
draw n settlemen ts and w ills to in sert a clau se giving the trustees
pow er to give receipts for money paid them ,

and exon erating
pu rchasers and others dealing w ith them from seeing to the appli
cation of the money . At length the bur den became in tolerable
and the legislatur e in terven ed (d ) , and after an abortive attempt to
deal w ith the matter in 1844 it was enacted by the Law of

Property Amendment A ct, 1859 , s. 28 that the bond fide pay
men t to and the receipt of any person to whom any p u re/lace or

mortgage money shall be payable upon any express or implied tru st

(a) Tru stee A ct, 1893, s . 20 . Tru sts , 271 .

(5) See El liot v . M erryman (d) See as to the law in the Un ited
Barnardiston ,

Chy. R . 78, an d n otes in States of Amer ica, Ames , sup ra.

White Tu dor , L . 0 . Eq. 7th ed . (e) By the statute 7 & 8 Vict.

896 et seq. s . 1 0
,
repeal ed by 8 9 Vict. c .

(0) See Ames , Cases on the Law of (The Real Property Act, s. 1 .
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SECTION XLIX.
— POWER TO COMPOUND AND SETTLE

CLAIMS .

( 1 ) AN execu tor or adm in i strator may pay or allow any

debt or claim on any eviden ce that he thinks su fficien t .

(2 ) An ex ecu tor or adm in istrator
,
or two or more

tru stees
,
acting together , or a sole acting tru stee where

by the in strumen t ( if any) creating the tru st a sole
tru stee is au thorized to execu te the tru sts an d powers
thereof

,
may,

if an d as he or they may think fit
,
accept

any composition or any secu rity
,
real or personal , for

any debt or for any property , real or personal , claimed
,

and may allow any time for paymen t Of any debt , an d
may comprom ise, compou n d , aban don ,

subm it to arbitra
tion or otherwise settle any debt accoun t , claim or thing
whatever relating to the testator s or in testate’ s estate or

to the tru st , an d for any of those pu rposes may en ter
in to

, give , execu te and do su ch agreem en ts
,
in strumen ts

O f composition or arrangemen t , releases an d other things
as to him or them seem expedien t without being respon

sible for any loss occasion ed by any act or thing SO don e

by him or them in good. faith .

(3) This section applies on ly if and as far as a

con trary in ten tion is not expressed in the in strument

( if any) creating the tru st , and shall have efiect subj ect
to the terms of that in strumen t , and to the prov ision s
therein con tain ed .

(4) This section applies to execu torships, admin is
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tratorships . and tru sts con stitu ted or created either
before or after the commen cemen t Of this act (a).

Independen tly of statu tory enactment tru stees might release or
compound a debt or allow a reasonable time for paymen t, but it
w as somewhat risky for them to do so, for it lay on them to prove

that it was for the ben efit of the estate to do it (b) .
It therefore became u sual in properly draw n settlements and

w ills to give them express pow er , an d in 186 0 it was enacted by
s . 30 of Lord Cranworth

’

s Act (e) that “ it shall be law fu l for
any executors to pay any debts or claims upon any evidence that
they may think su fficien t and to accept any composition or any

secu rity , real or personal , for any debts du e to the deceased , and to
allow any time for paymen t Of any su ch debts as they Shal l think
fit

,
and also to compromise, compou nd or submit to arbitration al l

debts
,
accoun ts, claims and things whatsoever relating to the estate

of the deceased
”

This
,
it w ill be seen ,

on ly applied to executors and w as repealed
by S . 71 of the Con veyan cing A ct

,
1881

,
but S . 37 of that

act re- enacted it in a w ider form , extending it to two or more
tru stees acting together or a sole acting trustee

,
where by the

in strumen t (if any) creating the tru st , a sole tru stee is au thorized
toact, and applied to executorships and tru sts con stitu ted or created
either before or after the commen cement Of the act.

This , again ,
was repealed by s. 5 1 of the Tru stee A ct

,
1893,

and re- enacted in s . 21 of that act, w hich ex tended the power to
admin istrators in the form given above.

Apparen tly the resu lt of the enactmen t is that, so long as the

tru stee or personal represen tative has acted in good faith , it is not
n ecessary for him to show thatany tran saction coming w ithin the

terms of the section was a proper one but for the beneficiary
impeaching it to Show its impropriety (d ) .

(a) Tru stee A ct, 1893, s . 21 . (d ) See Underhil l , Tru sts and Tru s
(6) B lue v . Marshal l 3 P. W . tees

,
6th ed . 210

,
212 ; Ru dall

381 ; Forshaw v . H igginson 8 D e Greig ,
Tru stee A cts , 3rd ed . 97. See

G . M . & G. 827. al so per Sir G . Jessel , in Re Owens

(c) 22 a23 V ict. c . 145 . 47 L . T . 6 1
,
at p . 64 .
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SECTION L .
— POWER To APPLY INCOME OF PROPERTY OF
INFANT FOR MAINTENANCE

,
&C.

( 1 ) WH ERE any property is held by tru stees in tru st for
an in fan t

, either for l ife or for any greater in terest , an d
whether absolu tely or con tingen tly on his attain ing the

age of twen ty - on e years
,
or on the occu rren ce of any

even t before his attain ing that age , the tru stees may, at
their sole d iscretion , pay to the in fan t’s paren t or

guardian ,
if any,

or otherwise apply for or towards the
in fan t’s main tenan ce

,
edu cation ,

or ben efit
,
the in come

of that property or any part thereof, whether there is
any other fu nd applicable to the sam e pu rpose or any

person bou nd by law to provide for the in fan t
’
s mainten

an ce or edu cation or not.

(2) The tru stees Shall accumu late al l the residu e of

that in come in the w ay of compou nd in terest by in vest
ing the same and the resu lting in come thereof from time

to time on secu rities on which they are by the settlemen t
(if any) or by law au thorized to in vest tru st mon ey

,
and

shall hold those accum u lation s for the benefit of the

person w ho u ltimately becom es en titled to the property
from which the same arise but SO that the tru stees may
at any time

,
if they think fit

,
apply those accumu lation s

or any part thereof as if the same were in come arising
in the then cu rren t year.
(3) This section applies on ly if an d as far as a con

trary in ten tion is not expressed in the in strumen t un der
which the in terest of the in fan t arises

,
an d shall have



https://www.forgottenbooks.com/join


252 RIGH TS AND POWERS OF THE TRUSTEE .

It w ill be seen that this is framed in w ider terms than the act
Of 186 0

, and it was n ot u n reasonably argu ed that the alteration in
the language of the act con ferred pow er on the tru stees to apply
in come for the maintenan ce Of an infan t en titled to property from
w hich it was derived con tingen tly on his attain ing the age Of

twen ty- on e, even if w hen he attain ed that age he w ou ld not be

en titled to the past in come. H ow ever, the Cou rt Of Appeal held
that su ch an importan t alteration cou ld on ly be efiected by amu ch

clearer expression of inten tion to that efiect than the act con tained ,
and that the same con stru ction was to be given it (c) .

The follow ing cases illustrate this

I l lustratlou s .

1 . Testator gives to each of the Chi ldren who shall be living at
his death and attain s tw en ty- one , of A .

,
B . and C.

,
the sum of

and gives his residuary estate toX . and Y: in equal shares .

Testator is not in locoparentis toany of the children . The tru stees
Of the w ill are not en titled to u tilize the in come accru ing on the

sums of 1 ,000l . for the main tenan ce of the
'

children u nder age.

I n re D ickson , H il l v . Gran t 29 Ch . D . 331 .

2 . Testator gives real estate to tru stees u pon tru st to pay the
ren ts and profits to A . for life, and after her death in tru st for A .

’

s

childr en w ho, being son s , attain tw enty - on e, or being daughters
attain that age or marry . A . dies, leaving six children un der age.

The tru stees are not entitled to apply the income Of the real estate
for the maintenan ce of the children , and w hen the eldest attain s
tw en ty- on e he is en titled to the whole of the rents and profits u n til
the n ex t attain s tw en ty - on e or (if a dau ghter) marries . In re

A rer ll l , Salsbu ry v . Buckle
, (1898) 1 Ch . 523.

In n either of the foregoing cases w ere the in fan ts
,
when they

attain ed the age of tw en ty - one
,
en titled to the income accru ing due

during their min ority on the property then vesting in them .

But if
,
w hen the in fant attain s a vested in terest, by attain ing

the requ ired age or otherw ise
,
he w il l become en titled notmerely

to the corpu s but to the in come accru ing du e thereon during his
minority

,
the section applies , and the tru stees can apply the in come

(0) In re D ickson , H i l l v . Grant 29 Ch . D . 331 .
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for his main tenan ce. And when there is a class of in fants con
tingently entitled on attain ing tw en ty- one

,
each on e as he attain s

that age acqu ires a vested interest in his share of the capital , and
a like share of the in come on ly, so that the balan ce of the income is
applicable for the maintenan ce of the remain ing members Of the

class . Thu s
,
if a testator gives the residu e of hi s estate upon tru st

to pay and divide the same among the chil dren of X .
,
who Shall be

living at his decease and who shall attain the age of twen ty- one

years, in equal shares, and there are six children of X . , w hen the

eldest child attain s twen ty- on e she is en titled to on ly one- sixth of

the in come of the residu e,and the remain ingfive- sixths areapplicable
for the main tenan ce of the other children dur ing their minority ,
an d SO on (cl) . In this case the gift being of residuary personalty ,
the gift, althou gh contingen t, carries w ith it the in termediate
income (e) , as does a con tingen t gift of blended residuary , realty
an d personalty (f ) .

The section of the Con veyancing Act
,
1881

, con tinu es

(2) The tru stees Shall accumu late all the residu e of that
income in the w ay of compound in terest by investing the same

,

and the resu lting in come thereof from time to time
, on securities

on w hich they are by the settlemen t (if any) or by law authorized
to invest tru st mon ey

,
and shall hold those accumu lation s for the

benefit of the person who u ltimately becomes en titled to the pro
perty from w hich the same arise but so that the tru stees may at
any time if they think fit apply those accumu lation s

, or any part
thereof , as if the same w ere in come arising in the then curren t
year.”

The words the property from whi ch the same arise mean

the property the in come arising from w hich has been accumu lated
,

so that if a con tingen t legacy is settled on trust for a legatee for
life, and after his death on tru st for his children or remoter issu e, the
tenant for life is

,
on the happen ing of the con tingen cy, entitled

on ly to the interest dur ing his life of the amou n t of the surplu s

(d) In re H olford, H olford v . H olford , (e) Green v . Ekins 2 Atk . 473 ;

(1894) 3 Ch . 30 . Con f . In re A ver il l , In re A dams , ( 1893) 1 Ch . 329 .

sup ra, w here the gift did not car

ry the (f ) In re Burton
’
s Wi l l , (1892) 2 Ch .

intermediate in come.
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in come and the accumu lation s thereof—the surplus in come and

accumu lation s forming an accretion to the capital

The section goes ou
(3) This section applies on ly if an d as far as a con trary

in ten tion is not expressed in the in strumen t under which the

in terest of the in fan t arises , and shal l have effect subject to the
terms of that instrumen t and to the provisions therein con tain ed.

(4) This section applies whether that instrumen t comes in to
Operation before or after the commencemen t of this act.”

These two sub- section s taken together mean , Lord Ju stice Fry
has said, that al l that has gon e before w ith regard to main te
nan ce is made subject to the wil l or other in strumen t un der which
the in fan t claims

, and that the con stru ction of the w ill or other
instrumen t is not in terms affected by this section . Con sequ en tly
agift either by express words or by implication of the in termediate
in come of a legacy to some other person than the in fan t legatee
excludes the section (h) .

(g) In re Bow lby, (1 904) 2 Ch . 685 . (h) In reD ickson
, H i l l v. Grant

29 Ch . D . at
’

p . 339 .
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The follow ing cases illu strate this

Testator devises freehold land to X . and Y. upon

tru st that the sum of 2
,
o00l . shall be raised thereou t by

sale or otherw ise, at the discretion of the tru stees , and
that the shall be invested and applied for the
main tenan ce of his daughter. Y . dies . X . can sell the
land for the purpose of raising the Lane V .

D ebenham 1 1 H are, 188 (d ) .

The main question is whether or not, there being a direct
tru st to raise 2

,
000l . by sale or otherw ise— and thu s a discretion to

be exercised
,
and on e of the tru stees being dead— it is thereby

rendered impossible for the surviving tru stee to ex ecu te this tru st
w ithou t the dir ection of the court. The mon ey , it is clear, mu st
be raised ; can the su rviving tru stee raise it by mean s of a sale

,
or

is it n ecessary to come to the cou rt in order that the courtmay
exercise its discretion whether it is to be by sale, by mortgage, or
by some other appropriation Mr . Walker has argued that
whether the case be on e of apow er or a tru st, if it be confided to

twoperson s, or if it be amere tru st for sale, if it is said that the
sale is to be made by two person s , a su rvivor of the tw o can n ever
execu te it . The argumen t proceeds , as it appears to me, upon an

en tire disregard of the distinction betw een pow ers and tru sts . NO

doubt w here it is a naked pow er given to two person s, that w ill
not su rvive to on e of them un less there be express w ords or a

n ecessary implication upon the w hole w ill Show ing it to be the
in ten tion that it shou ld do so. But the ground Of that ru le is

,

that w here the testator has disposed of his property in on e direction ,

subject to apow er in tw o or more person s, enabling them to divert
it in another direction ,

the property w ill go as the testator has
fir st directed, u n less the person to whom he has given the pow er of
con trolling the disposition exercise that pow er . H e, therefore, to
w hom the testator has given the property , subject to having it
taken from him by the exercise of the pow er , has a right to say

that it mu st be ex ercised mode etforma. It is therefore a ru le Of

law that in al l cases of pow ers the previou s estate is n ot to be

defeated un less the pow er be exercised in the mann er Specifically
directed . When ,

on the other hand, a testator gives his property ,

(d) In re Bacon
,
Toovey v . Turner , (1907) 1 Ch . 475 , is to the same effect.
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not to on e party subject to a power in others, butto trustees upon
special tru sts , w ith a direction to carry his purposes in to effect, it is
the du ty of the tru stees to execu te the trust. Thu s, if the direction
be to raise a certain sum of money , the estate is thereby at once

charged , and it becomes the du ty of the tru stee to raise the charge
so created . If an estate be devised to A . an d B . upon tru st to sell

,

and thereby raise su ch a sum ,
it is

,
I think

,
a n ovel argumen t

that after A ’
S death B . cannot sell the estate and execute the

tru st. (e) .

By an agreemen t for a marriage settlemen t the
tenan t for life is au thorized to divert the tru sts of the
settled fund w ith the assen t of the u n dersign ed tru stees .

”

Both trustees die. The pow er of assen t may be exercised
by n ew tru stees appoin ted by the court . Byam v. Byam

1 9 Beav . 58.

There is no qu estion but that a pow er to con sent given to
named and Specified person s can not be exercised after the death of

any of them ; bu t it is also equally certain that when su ch apow er
is con ferred on person s not in their individual character, but in
their character of tru stees, the pow er w ill belong to the tru stees
for the time being (f ) .

Testator devises his real and personal estate to hi s
w ife for life

,
and from and after her decease to A . and

B . ,
their heirs, execu tors and admin istrators, u pon tru st

to sell and dispose thereof “
at su ch times and in such

mann er as they , my said tru stees, shall deem expedien t.
A . and B . both die before the tenan t for life, B .

,
the

su rvivor
,
having devised his tru st estates to X. and Y .

The latter can exercise the power of sale. Osborne to

Bou rlett 13 Ch. D . 774.

The tru e view appears to me to be this : that the person to
execu te the trust for sale is the person who takes the estate

, not

by acciden t, so to Speak, but in accordan ce w ith the provision s of

the w ill. There is a tru st ann exed to the estate
,
and when w e

( e) Per Page Wood , V .
- C . , Lane v . v . Byam,

sup ra, at p . 6 6 . See al so In

D ebenham, sup ra, at p . 1 9 1 . re Smith , Eastlck v . Smith , ( 1904) 1

(f ) Per Sir J . Romil ly, M . R . , Byam Ch . 139 .

H .
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find who is the person who takes the estate under the w ill , we find
w ho is the person to execu te the trust (y) .

Testator devises his freehold and copyhold estates
to A . and B . and their heirs upon trust that they, my
said tru stees

,
or the tru stees or tru stee for the time being

of this my w il shall sell . A . dies
,
and afterwards B .

dies intestate. B .

’

s cu stomary heir can sell the copyholds .

In reMorton and H al lett 15 Ch . D . 143.

If an estate is given to A . and B . and their heirs on tru st to
sell

,
the heir Of the survivor of A . and B . is a tru stee u nder the

w ill, takes the estate on trust for sale and can sell it (h) .

Before 1 882 , in View of the question s which had been raised ,
conveyan cers w ere in the habit, in con ferring pow ers on two or

more execu tors or trustees , of addin g the words “
and the survivors

and survivor of them .

”
It was , however, enacted by s . 38 of the

Con veyan cing Act, 1881 , that “ Whereapow er or tru st is given
to or vested in two or more execu tors or tru stees join tly, then ,

u n less the con trary is expressed in the in strumen t (if any) creatin g
the pow er or trust, the same may be exercised or performed by the

su rvivor or su rvivors of them for the time being . Butthis section
applied on ly to execu torships and tru sts con stituted after or

created by in struments coming in to Operation after the commen ce

men t of the act— the 1 st of January , 1882 .

The section was repealed by s. 5 1 of the Tru stee A ct
,
1893

, bu t

re- enacted in s . 22 of that act, w ith the omission of the w ords
ex ecu tors or .

”

The resu lt of the enactmen ts seems to be merely to declare the
law so far as regards pow ers ann exed to tru sts , and possibly to
extend the same ru le to amere power , thu s abolishing the distin c
tion w hich formerly ex isted between them (i) . This

,
how ever

,
is

(9 ) Per S ir G . Jessel , M . B .
, Osborne and H al le l t

,
sup ra, at p . 149 . It w ou ld

to Rou 'lett, sup ra, at p . 783, treating

Cooke v . Crawford 13 Sim . 9 1 ,

contra, as overruled . In re Waidan ls ,

( 1908) 1 Ch . 1 23, appears to su pport

this . See , how ever, per James and

Baggal lay, L . JJ in In re 11l orton and

IIal lett, sup ra.

(h) Per James , L . J . ,
in In re I

’

lIor lon

seem that the same applies to personal

representatives w here the estate devolves

on them under the Conveyancing A ct,

1881 , s . 30. See In re lraidan is , (1 908)
1 Ch . 123.

(i) See Clerke B rett, Conv . A cts ,

3rd ed. 1 59 .
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SECTION LIL— POWER OF TRUSTEE TO ACT UNDER POWERS
OF ATTORNEY.

A TRUSTEE acting or paying mon ey in good faith under

or in p u rsuan ce Of any power of attorn ey shall not be
l iable for anysu ch act or paymen t by reason Of the fact
that at the time Of the paymen t or act the person w ho

gave the power Of attorn ey w as dead
,
or had don e some

act to avoid the power , if this fact w as not known to the
tru stee at the time Of his SO acting or paying

Prov ided that n othing in this section shall affect the
right Of any person en titled to the mon ey again st
the person to whom the paymen t is made

,
and that

the person so en titled shall have the sam e remedy
again st the person to whom the paymen t is made as

he wou ld have had again st the trustee (a) .

It not in frequ ently happen s that a tru stee has to pay the

in come of the trust property to an agen t of the beneficiary , the
agen t being appoin ted to receive it by a pow er of attorn ey from
the ben eficiary . A pow er Of attorn ey can be

,

revoked either
expressly or impliedly , as by the death , lunacy, or u n sou ndn ess Of

mind or bankr uptcy Of the prin cipal . Probably the revocation is
onl y effective as regards person s dealing w ith the attorney in good
faith when it is made know n to them but in the case of a

tru stee this was expressly enacted by s . 26 of the Law of Property
Amendmen t Act, 1859 (c) , which was as follow s

N O tru stee
,
execu tor , or admin istrator makin g any paymen t,

or doing any act bond fide u nder or in pur suan ce Of any pow er of

(a) Tru stee A ct, 1893, s . 23. (a) 22 23 Vict. c . 35 (Lord St.

(0) See Story ,
Agen cy, 470. Leonards

’
A ct) .
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attorney , shall be liable for the moneys so paid or the act so don e
by reason that the person who gave the pow er of attorney was
dead at the time of su ch paymen t or act

,
or had don e some act to

avoid the pow er , provided that the fact Of the death , or of the

doing of such act as last aforesaid
,
at the time of such payment

or act bond fide done as aforesaid by su ch tru stee
,
execu tor, or

admin istrator, w as not kn ow n to him
‘Prov ided always that n othing herein contain ed shall in any

man ner affect or preju dice the right Of any person en titled to the
mon ey again st the person to whom su ch paymen t shall have been
made

,
but that su ch person so en titled shall have the same remedy

again st su ch person to Whom su ch paymen t shall be made as he
w ou ld have had again st the tru stee, ex ecu tor, or admin istrator, if
the mon ey had n ot been paid away u nder su ch power of attorn ey .

”

A further provision on the same poin t is made by the Con
veyan cing A ct, 1881 , s . 47 of w hich is as follow s

( 1 ) Any person making or doin g any paymen t or act in good
faith in pu rsuan ce of a pow er of attorn ey shall not be liable in
respect of the paymen t or act by reason that before the paymen t
or act the donor Of the pow er had died , or become lunatic, of nu

sound m in d
, or bankrupt , or had revoked the pow er if the fact of

death , lu nacy , u n soundn ess of mind , bankruptcy , or revocation was
not, atthe time of the paymen t or act, known to the person making
or doing the same.

(2) But this section shall not affect any right again st the
payee of any person in terested in any mon ey so paid ; and that
person shall have the like remedy again st the payee as he w ou ld
have had against the payor if the paymen t had n ot been made by
him .

(3) This section applies on ly to paymen ts and acts made and
done after the commen cement of this act.”

The provision of the Conveyan cing Act is mu ch more ex ten sive
than that of the act Of 1859 in that it applies to any person ,

and

not on ly to revocation by the death or some act of the donor Of the
pow er , but to revocation by lunacy, un sou ndness Of m ind , an d
bankruptcy as w ell .

The provision of the Conveyancing Act is still in force, but
s . 26 of the Law of Property Amen dmen t Act

,
1859

,
was repealed

by s. 51 of the Tru stee A ct
,
1893

,
though it was substan tially

re- enacted in s . 23 of that act. The re- enacted section on ly
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expressly refers to a tru stee ; but by s. 50 of the act the word
“ tru stee ” includes “ the du ties incident to the office of personal
represen tative,” so that the effect is the same. It is notclear why,
having regard to s . 47 of the Con veyancing Act, the provision of

the act of 1859 shoul d have been re- enacted. If it was in tended
tomake it plain that a trustee was to have the same protection as
other people, it is curious that the narrower language of the earlier
section was adopted.
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respect to that exercise, but it mu st con sider whether it is properly
don e But it seems somewhat doubtfu l w hether the addition
of the adjectives “ free,” “

absolute,” or u n controllable,” can

make any difference. Cases in w hich there was no adjective
have been treated on the same footing as those in w hich they
appeared (d ) .

The follow ing cases illu strate the rule

I l lastral z
'

ons .

1 . Testator gives property to tru stees upon trust (inter alc
'

a)
that they “ in their discretion and of their u ncon trollable au thority
pay and apply the w hole or such portion on ly of the an nual in come

as they shall think ex pedien t ” for the main tenan ce of his w ife.

The w ife has property of her ow n and is a lunatic. The tru stees
bond fide refu se to apply any more of the in come for her main te
nan ce than is necessary to supply the deficien cy Of the in come of

her ow n property . The cour t w ill not in terfere. Gisborne v
Gi sbor ne 2 App . Cas. 300.

2. Tru stees Of amarriage settlemen t have pow er to apply the
in come of the settled fun d for the ben efit of the hu sband and w ife
and their children as they shall “ in their u n controlled and irre
spon sible discretion think proper .

”
The hu sband is a hopeless

dru nkard , and in con sequen ce of his in temperance and violen ce the
w ife cannot live w ith him . The w ife has no mean s of support,
but, notw ithstandin g this, the tru stees pay the w hole Of the in come

of abou t 36W. to the hu sband , w ith the exception of (SW. a year,
w hich they pay for the school expen ses Of the on ly Child of the

marriage. There being no malafides , the cou rt w ill n ot in terfere .

Tabor v. B rooks 10 Ch . D . 273.

8 . Testator gives his residuary estate upon tru stto sell and
hold the proceeds on specified tru sts , and gives the tru stees pow er
to postpone the sale for su ch period as they in their free discre
tion shall think fit. The tru stees do not sell any part Of the

(0) See In re H odges , D avey v . Ward (d) See lVi lson v . Turner 22

7 Ch . D . at pp . 76 1 , 762 , and Ch . D . 521 ; In re Bryant, (1894) l Ch .

Tabor v . Brooks 10 Ch . D . at 324. See al so Brett, L . C. Eq. 4th ed .

p . 278. 1 64.
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residuary estate, which in cludes Egyptian bonds and shares in an

u n limited bank . Several years afterwards the bonds are sold at a

heavy loss and the bank fails . The tru stees are not liable. In re

Norrz
’

ngton 13 Ch . D . 6 54.

4 . Testator gives tru stees pow er to sell the tru st property , and at
their absolu te discretion to lay out the money to be received from
su ch sale in the purchase Of other hereditaments . One of the

trustees w i shes to purchase an Ol d family man sion formerly belong
ing to the testator ’s family ; the other bond fide objects . The court
w ill n ot order the pu rchase to be made . Temp est v . Lord Camoys

21 Ch . D . 57 1 .

5 . Testator dir ects his tru stees to in vest mon eys coming to their
han ds in su ch investmen ts as they in their u n con trolled discretion
shall think proper .” The tru stees in good faith in vest in bonds of
a foreign governmen t

,
bonds of a colon ial railway and shares in a

bank on which there is a liabil ity . In an adm in istration action the

court mu st allow the investments . In re Brown 29 Ch. D .

889 .

6 . Testator declares that the tru stees Of his w ill shall apply
the w hole or su ch part as they shall think fit Of the in come Of

the expectant share of any child Of his for or towards the main te
nan ce, edu cation an d benefit of su ch child . The testator ’s chil
dren reside w ith their mother, who maintain s and educates them
out Of her separate estate, butwho applies to the tru stees (of whom
she is on e) to make her an allowan ce Of 300l . a year for the pu r
pose. The co- tru stees

,
bondfia

’
e in the exercise of their discretion

,

refu se . The court w ill not in terfere. In re B ryant, (1894)
1 Ch. 324.
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SECTION LIV.
— SUSPENSION OF TRUSTEE’S POWERS BY

JUDGMENT .

WH ERE judgmen t has been given in an action for the

execu tion Of the tru st , a tru stee mu st not exercise any

power con ferred by the terms of the tru st withou t the
sanction of the cou rt.

The pow ers assign ed in the preceding pages to tru stees , says
Mr . Lewin

, mu st be taken subject to the qualification that if a
su it has been in stitu ted and a decree made for the execu tion of the

trust, the pow ers of the trustees are thenceforth so far paralysed
that the authority of the cou rt m ust san ction every subsequ ent

proceeding (a) .
So in the case of Walker v . Smalwood Lord Chan cellor

Camden set aside a sale by a tru stee which had been made after
the commencemen t of a su it by creditors of the deceased settlor for
a sale of deceased ’

s estate for paymen t of their debts .

SO also in the case of Bet/tel l v. A bra/2am (0) Sir George Jessel
refu sed to permit tru stees Of a w ill to in vest tru st money in their
hands in the pu rchase of specified securities u nder apow er con tained
in the w il l after a su it had been commen ced for the admin istration
Of the tru st estate. A s long,” he said

,
as an estate remain s to

be admin istered in this cou rt , the cou rt does notallow apur chase

to be made, or a mortgage or any other in vestmen t to be made,
u n less the cour t is satisfied of its safety . There is a reason for
that. The court has to protect the property for all claimants , and
even w here the trustees have an undispu ted pow er to make a

pu rchase or to make a mortgage a referen ce is made
, generally to

chambers
,
to ascertain the propriety of the investment which is

in tended to be made, that is to say, its propriety in al l respects.

”

(a) Lew in , Tru sts , 1 l th ed. 730 ; s . 45 .

Underhil l , Tru sts and Tru stees , 6th ed . Amb . 6 76 .

293. Compare Indian Tru sts A ct, 1882, (e) L . R . 1 7 Eq. 24 .
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Part VII. DISABILITIES OF THE TRUSTEE.

SECTION LV .

— TRUSTEE MAY NOT RENOUNCE .

SUBJECT to the provis ion s Of this D igest , a tru stee
may not renou n ce the tru st after having accepted it ,
u n less

the cou rt au thorizes him to do SO or

the ben eficiary
,
or if more than on e

,
all the

ben eficiaries
,
have legal capac ity to con tract

and con sen t to his doin g SO or

he is au thorized to do so by the term s Of the

tru st .

The first Of the disabilities u nder which atru stee labours is that
he cannot renoun ce his office on ce he has u ndertaken it . “ A

trustee w ho has accepted th e tru st cannot afterwards renoun ce,
says Mr . Lewin . It is a ru le w ithou t any ex ception ,

that a
person w ho has on ce u ndertaken the Office, either by actual or

con stru ctive acceptan ce, cannot discharge himself from liability by
a su bsequ en t renu n ciation . The on ly mode by w hich he can

Obtain a release is either u nder the san ction Of a court of equ ity,
or by virtu e Of a special pow er in the in strumen t creatin g the tr ust
or Of a statu tory pow er, or w ith the con sen t of al l the parties
interested in the estate and being sazfj am

'

s (a) .
Before 1882 , how ever, it was u sual in settlemen ts to give a

tru stee the pow er of retiring from the trust by making provision
for the appoin tmen t of a n ew tru stee in place of on e w ho desired
to be discharged . And by s . 31 of the Conveyan cing Act, 1881 ,
this pow er was con ferred on every tru stee u n less a con trary inten
tion was expressed in the in strumen t creating the tru st. This
section was repealed by s . 51 Of the Tru stee A ct

,
1893, but

re—enacted in s . 10 of that act
,
w hich w ill be discu ssed hereafter.

(a) Lew in , Tru sts , 1 1th ed . 276 . Con f . Indian Tru sts A ct, 1882, s . 46 .
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SECTION LVI.
— TRUSTEE MAY MAKE No PROFIT OUT OF

H IS TRUST.

( 1 ) SUBJECT to the provision s Of this D igest , and Of any

statu te in that behalf
,
a tru stee is not en titled to any

remun eration for perform ing the tru st
,

ex cept as

follows :
a tru stee is en titled to remun eration where the

terms Of the tru st SO provide
(b) where a tru stee who is a solicitor acts as su ch

on behalf of him self and a co- tru stee or a

ben eficiary in any action or other proceed ing
cou rt [brought again st the tru stees 3,

he is en titled to his profit costs of so doing
if the costs which wou ld have been in cu rred
by the tru stees or ben eficiary have n ot been

in creased by his so acting
the cou rt may make su ch al lowan ce to a tru stee
for his trouble and loss Of time as it may
think fit.

(2) Nothing herein con tain ed is to affect the pro~

v ision s Of any con tract .

Subject to a few exception s , it is the established ru le that a
tru stee or ex ecu tor Or admin istrator can make n o charge again st
his cestu i gne trust for his services .

This ru le was defin itely established by the case Of Robinson v .

Pett
,
decided in 1734 (a) , in w hich Lord Chan cel lor Talbot stated

the reason to be tha “ if allow ed , the tru st estate m ight be loaded
and rendered Of little valu e a reason of which Lord Cottenham

(a) 3 P. W . 1 32 . Con f . the In dian Tru sts A ct, 1882, s . 50.
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expressed his approval a hundred years later It is now , how

ever , more generally put upon the ground that a trustee ought not
to put himself in a position in w hich his in terest and his du ty are
in conflict It has been put on this ground by Lord Lynd
hurst (d ) , by Baron A lderson (e) , by Lord Langdale (f ) , by Lord
Cranworth (g) , and by Mr . Ju stice Chitty (la) .
In New v . Jones (cl ) , where the ru le was applied to prevent a

solicitor- trustee charging for professional services , Lord Lyndhur st
said A tru stee placed in the Situation of a solicitor m ight, if he
w ere allow ed to perform the du ties of a solicitor and to be paid for
them , be so placed that he might find it very often proper to in sti
tute and carry on legal proceedings which he w ou ld not do w ere
he to derive

'

n o emolumen t from them .

”

In fact
,
this and al l the other ru les which impose disabilities on

tru stees are derived from the same principle that a person standing
in afidu ciary relation towards another ought not to place himself
in a position in which his du ty and his in terest w ill be in conflict .
H uman natu re is w eak it is best not to subject it to temptation .

The law of Scotland is the same in this respect

I l lustrations .

l . Testator directs certain bu sin esses to be carried on by his

tru stees and ex ecutors, and directs several other on erou s trusts to
be performed by his tru stees . A tru stee devotes con siderabl e time

and travels many hu ndred miles in performing the tru sts . H e is

not en titled to compen sation for personal trouble and loss Of time .

Brocksopp v . Barnes 5 Madd . 90.

2 . A trustee, being a solicitor , acts professionally in the execu

tion of the tru st . Neither he nor his firm is en titled to charge for
his services . N ew v . Jones 1 H al l Tw . 6 32 (y) .

(b) In IlIoore v . Frawa 3 My. (g) In B roughton v . Broughton

Cr . 50. 5 D e G . M . G . at p . 1 64.

(0) See White Tudor , L . 0 . Eq . (ll ) In In re Barber 34 Ch . D .

7th ed . vol . ii . 6 08. at p . 81 .

(d) In New v . Jones 1 H al l (a) H ami lton v . Wr ight 9 Cl .

Tw . at p . 6 34 . F. 1 1 1 .

(e) In Fraser v . Palmer 4 Y. ( j ) Ill oore v . Frowd 3My . Cr .

C. E x ch . Ca. at p . 5 17. .4 5 ; Col lins v . Cary 2 Beav . 129 ;

(f ) In Baz
'

nbr igge v . B lair 8 Fraser v . Palmer 4 Y. C. Ex ch .

Beav . at p . 595. Ca. 5 17 ; Barge v . B rutton 2
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nothing under it
,
for the effect of the clau se is to confer on him

a legacy , and a legatee has no claim to anything un til the creditors
Of the testator are satisfied (m) . Lastly , being a legacy , it is l iable
to legacy du ty (n ) .

II .
— Another importan t exception to the ru le was established

by Lord Cottenham in the case Of Cradock
! v. P ip er (o) , in whi ch a

solicitor- trustee w ho defended action s brought against himself and
hi s co- tru stees was held entitled to theordinary costs, the costs not
being in creased by him so doing . Referring to the case of Fraser

v . Palmer
,
cited above, Lord Cottenham said “ This is clear from

the decision of the learn ed j udge, that in a case in which asolicitor
,

being a trustee Of the fun d in qu estion ,
acts for the cestu i gae trust,

not acting for himself purely , but for the cestui gue trust, the fact
of hi s being a tru stee of the fund in qu estion does not preven t him
Obtain ing costs as solicitor of the eestzn

'

gae trust. This is estab
lished by the fir st su it an d clearly poin ted out by the judgmen t.
It also points out— an d that is not amatter in dispu te or amatter
of dou bt w ith me— that where he acts for himself

,
he him self being

aparty, he cannot be allow ed his costs . That fall s W ithin all the
former cases . There is no case that I can find in which the prin
ciple has been extended beyond the dealing Of a trustee for himself
and actin g for himself as solicitor in the execu tion Of those tru sts.

It is not extended to a case where the mere cir cumstan ce Of being

a trustee and solicitor, but not performing the du ty as a trustee,
he is w ithin the rul e that he is not en titled to his costs

,
though

acting as tru stee for other parties .

”

This decision has been adversely commen ted on , but has been

acted on too long to be overru led now (p ) . In I n re Corsel lz
'

s
,
in

w hich the Court of Appeal follow ed Cradock v . P ip er , Lord Ju stice
Cotton states the rul e thu s Where there is w ork done in a suit
not on behalf of the trustee, who is a soli citor, alone, but on behalf
Of himself and a co- tru stee

,
the ru le w ill not preven t the solicitor

or his firm from receivin g the u sual costs
,
if the costs of appearin g

for and acting for the two have not increased the expen se that is
to say, if the tru stee himself has not added to the expen se which

(m) In re White, Pennel l v . Frankl in , (p ) See I n re Barber 34 Ch . D .

(1898) 2 Ch . 217. at p . 83 ; and In re Corsel lz
'

s 34

(n) In re Thor ley, ( 189 1 ) 2 Ch . 6 1 3. Ch . D . at pp . 6 82
,
6 88. In both these

(0) 1 H al l Tw . 6 17 1 Mac . cases it was foll ow ed .

G . 6 64 .
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w ou ld have been incu rred if he or his firm had appeared on ly for
his co- trustee.

”

But
,
as Lord Ju stice Cotton w en t on to poin t out, the exception

in Cradock v . P ip er is limited expressly to the costs in curred in
respect Of bu sin ess don e in an action or a su it

,
although , as was

decided in I n re Corsel l is
,
it is not confined to costs in a hostile

action , but ex tends to proceedings on an originating summon s .

It is an anomalou s rule,” said Lord Ju stice Lindley
, applicable

to the case towhich it applies , an d which ought not to be ext-ended .

But although w e ought not to extend the ru le
,
it w ill not do to

fritter it away .

”

It has been said that the ru le in Oradoelr v . P ip er is fiercely
restricted to proceedings in Chan cery in cases where the soli citor
trustee is co- defendan t w ith tru stees who are not solicitors
But in Ireland it has been held to apply where the solicitor - trustee
w as co-

petition er (r ) . The solicitor- tru stee had presen ted apeti
tion on behalf Of himself an d his co- tru stee for a sale of part of
the tru st property , and in deciding that he was entitled to his
costs

,
M r . Ju stice Mon roe said ,

“ Mr . Todd sought to narrow the
ex ception made in Cradock v . P iper to the cases in which a tru stee
solicitor an d his cO - tru stee w ere made co- defendan ts in a su it

,
and

w here the solicitor represen ted both , an d he contended that it did
not in clu de those cases where a tru stee- solicitor institu ted proceed
ings on behalf of himself and his co- tru stees as plain tiff. For this
be relied on some observation s Of Lord Ju stice Tur n er in L incoln v .

Windsor and of Lord Cranworth in B roughton v . B roughton (t) .
There is , however, n o decision to this effect, and the distin ction is
n ot taken by the Cou rt of Appeal in In re Corsel l is . Indeed

,
I

find that part Of the costs given to the solicitor in Cradock v. Pip er

w ere profit costs, w hich he claimed as solicitor for himself and his
co- tru stee in in stitu ting proceedings for the admin istration Of the

estate (r ) .

III .
— The court also. has pow er to make an allowan ce to

trustees for trouble and loss of time, an d occasionally does so (a) .

(q) Bir rel l , D u ties an d Liabilities of on behal f of the several defendants re
Tru stees , 74. presented by J . Watson (the tru stee) ,

(r) In re Smith
’
s Estate ( 1894) , 1 Ir . 6 0. and it was as to these bil l s that the

It is to be observed that in the report qu estion came before the court.

of Cradock v . Piper in 1 Mac . G . it is (s) 9 H are, 158.

stated (p . 6 6 6 ) that
“ bil l s of costs w ere (t) 5 D e G. M . G. 1 60 .

left in the office of the Taxin g Master (a) It did so in Forster v . Ridley

H .
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IV .
—Lastly , a trustee is sometimes en titled to remun eration

by the express provisions of a statu te . For example, a trustee in
bankr uptcy is so en titled by ss . 72 and 73 of the Bankruptcy
Act

,
1883

,
a ju dicial tru stee by s. 1 (5) of the Judicial Tru stees

Act
,
1896

,
and the Public Trustee by ss . 8 and 9 of the Public

Tru stee Act, 1906 .

Besides the above ex ception s to the ru le, the tru stee may make
a con tract that he is to receive remu n eration

,
and there is nothing

in his position Of tru stee merely to preven t the en forcemen t of su ch
a con tract . “ Whether upon gen eral groun ds ,” said Lord H ard
w icke in 1740,

“
a tru stee may make an agreemen t w ith a cestui

qae trust for an ex traordinary allowan ce
,
over an d above w hat he

is allow ed by the terms of the tru st
,
I think there may be cases

w here thi s cou rt w ou ld establ ish su ch agreemen ts , but at the same

time w ou ld be extremely cautiou s and wary in doing of it ” (e) .
For Often in cases in which su ch an agreemen t is alleged the

ben eficiary is not a free agen t. H e is in the hands of the tr ustee,
and has no choice but to assent to his proposals .

“ In order to
render a con tract, or an agreemen t of any kind , bin ding ,” as Vice
Chan cellor Stuart poin ted out in a case of this kind , “

there mu st
be the assen t of both parties to the agreemen t un der su ch circum
stances as to show that there was no pressu re— no influ en ce ex isting
of a kind to make the assen t an imperfect assen t which un der
other cir cumstan ces w ou ld have been refu sed. If the assen t to the
agreemen t is notan assen t given u nder su ch circumstan ces as that
both parties are on an equal footing , and the agreemen t one
perfectly free from any influ en ce or pressure in the eye of thi s

cour t, .it is not an assen t su fficien t to con stitu te an agreemen t (a) .

4 D e G . J . S . 452 , and in In re A yl cf e v . Ill a/r ay 2 Atkyns ,

Freeman
’
s Settlemen t Trusts 37 58.

Ch . D . 148. (w ) Barrett v . H artley L . R . 2

Eq. 789 .
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can not permit it ; except [it be] qu ite satisfied that the act is of
that natu re

Lord Eldon ’

s judgmen t in Hatch v . H atch was cited and dis
cu ssed at length by the Cou rt of Appeal in the case Of Wr ight v .

Carter (d )— a case of solicitor and clien t. The effect of the

decision in this case is that the presumption that thegift is the
resu lt of u ndu e influ en ce in such cases is not irrebu ttable, but before
the gift can stand the court mu st be satisfied that the cestu i gue
trust had competen t independen t advice, and that the influ en ce
arising from the relation had ceased to ex ist .

The employmen t of an independen t adviser is not sufficien t by
itself ; there mu st be not on ly a cessation of the confidential rela
tion , bu ta cessation of the influence arising from that relation .

“ In other w ords ,” as Lord Ju stice Stirling said , the cou rt in
dealingWith such a tran saction starts w ith the presumption that
un due influ en ce ex ists on the part of the don ee, and throw s upon
him the bu rden of satisfying the cou rt thatthe gift was u n influ enced
by the position of the [tru stee] . Secon dly. this presumption is not
a presumption which is entirely irrebu ttable , though it is one

which is ex tremely difficu l t to be rebutted . Lord E ldon pu ts it
that it w as almost impossible to uphold su ch a gift in the case of

the relation ships Which be specified . Now it has been laid
dow n in recen t cases , and particularly in two cases in this cou rt
Mitchel l v. H ons/

”

rag (e) and L i les v. Terry (f )— that in order to
uphold a gift of this kind the donor mu st have competen t in depen
den t advice in con ferring the gift. That is to say, the tran saction
cannot be upheld u n less that condition is satisfied but if the Old

rul e still remain s—that the cou rt mu st look toall the circumstan ces

Of the case— the introdu ction of a n ew solicitor , although a highly
importan t elemen t, does not con clu de the matter

,
and the court

still has to be satisfied that the influ ence arising from the relation
ship can no longer be supposed to ex ist (g) .
It has been objected by several very distingu ished equ ity

lawyers that the statemen t of the ru le in sub- s. 1 above is toow ide,
and that u n less it is qualified, absu rd and unreasonable resu lts

(e) Sir John Romil ly al so, in the case medical adv iser and patient.

of Vaughton v . Noble 30 Beav . at (f ) ( 1895) 2 Q . B . 6 79 , a case of soli

p . 39 , said that a cestu i que trust can citor and client.

not give aben efit to atru stee .

”

(g) Wr ight v . Carter
, (1902) 1 Ch . at

(d) (1903) 1 Ch . at p . 49 et seq. p . 57.

(e) s Q. B . D . 587, a. case of
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follow . For example, su ppose a son is tru stee for his mother ,
tenant for life under his father ’s w ill. The eviden ce show s that
she is amasterfu l w oman and has always exercised a commanding
in fluen ce over her son . Without taking independen t advice she

makes him gifts Of mon ey
,
say to pay debts , or to educate his

children . For the court to be compelled to make him accoun t to
her or her estate wou ld be a man ifest in ju stice.

Again ,
suppose a father appoin ts his son ,

on the latter attain ing
his majority , to be a tru stee of the father ’s marriage settlemen t ,
and subsequ ently gives his son and dies leaving al l his

property to his daughter . If the ru le is as stated the daughter
“

cou ld recover the 5
,
000l . from the son u nless it w ere shown that

the father had acted u pon competent independen t advice, and that
some influ en ce the ex istence Of which on the case supposed is really
n egatived by the circumstances, had ceased .

Again , if on e brother is trustee of another brother ’s settlemen t
the rule as stated w ou ld preclude the latter from making the former
a birthday presen t Of a horse or a pair of gun s w ithou t at least
calling in the assistan ce of a lawyer (h) .

Probably , therefore, the rul e is subject to the qualification ,

that if the circumstan ces show that the gift w as in fact not du e to
any influ en ce exercised by the tru stee over the cestu i que tr ust the

trustee can retain the gift, and Lord E ldon seems to have had some

su ch qualification in his mind w hen he said in H atch v . H atch,

sup ra, that “
the court can not permit it , except [it be] quite satisfied

that the act is of that nature. Beyond this phrase there does not
seem to be any reported case in which the qualification has been

recogn ized .

(h) Reportof Select Committee on Tru sts B il l Appendices 2 an d 4 .
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SECTION LVIII .
— ~TRUSTEE MAY NOT PURCHASE TH E TRUST

PROPERTY.

( 1) SUBJECT as hereinafter men tion ed, a tru stee who is

selling property u nder a tru st or power Of sale mu st not,
either directly or in directly

,
buy the tru st property or

any in terest in it , or take a mortgage or lease thereof
either from him self or a co- tru stee , un less

(a) he is expressly au thorized to do so by the terms

of the tru st or

(b) be Obtain s the leave of the cou rt .
But a tru stee may buy or otherwise acqu ire for valu e the
in terest Of the beneficiary in the tru st property , pro
vided that he compl ies with the following condition s

,

n am ely
(a) he gi ves a fair price therefor
(b) he m akes a fu l l d isclosu re to the ben eficiary of

al l facts within his knowledge relating to the
tru st property and the circum stan ces of the

tran saction : and

(c) the ben eficiary has competen t and in dependen t
advice in respect Of the transaction .

2) This di sability does not apply to a bare tru stee .

The rule that a trustee mu st not pu rchase the tru st property
is yetanother application of the principle that a tru stee mu st not
place himself in aposition in w hich his in terest and his du ty may
conflict (a) .

(a) See per Lord Cottenham in In re Blog/e
’
s Trust 1 Macn . G . at

p . 495 .
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the ben eficiary that it shou ld stand . In order to determine this
the court orders the property to be put up for sale again ,

and if

anyone bids more than the trustee gave w ill set aside the sale to
him ; otherw ise it w ill hold him to his bargain (f
The follow ing are illu stration s

I l lustrations .

1 . A . being tru stee for sale of property buys it himself , and
subsequ en tly re- sells at an enhan ced price. H e mu st accoun t to
the beneficiary for the profit made. Per Lord Thu rlow in For v .

Mackreth 9 Cox ,
320 .

2 . A . conveys real estate to B .
, C.

,
D . and E . in trust to sell for

the ben efit of creditors . The real estate is put u p for sale by
au ction in lots , an d B . pu rchases some of the lots . The con veyances
to him are executed by his . cc - tru stees . B . re- sells at aprofit .
A .

’

s creditors are en titled to an account of the profits. Wittel wote

v . Lau rence 3 Ves . 739 .

3. A . devises the “ Link Farm an d “ Quarry Brewhou se to

B . and C. in tru st to sell . The tru stees put up the Link Farm for

sale by au ction ,
and it is bought byX . on behalf of B . They then

put up the Quarry Brewhou se, w hich is bought by X . on behalf of
B . and 0 . Both sales are perfectly fair an d open , but they mu st be

set aside at the in stan ce of. the beneficiaries . Camp bel l v . Walker
5 Ves . 6 78 ; 13 Ves . 6 01 (g) .

4. An assign ee (tru stee) in bankruptcy sells the bankrupt ’s
leaseholds by au ction ,

an d they are bought on his behalf by an

agen t. The court w ill order them to be put up again , and if any

on e bids more the sale w ill be set aside. Ex parte Lacey 6

Ves . 625 .

5 . Tru stees pu t up the trust property for sale by ‘

au ction and

bid them selves
,
and the property is sold to them . The court w ill

(f ) See Lister v . L ister ( l 802) , 6 Ves . (g ) Compare Ingle v . Rivhards (No. 1 )
631 a ; Ex parte H ughes 6 Ves . 28 Beav . 36 1 : Dyson v . Lu u u

6 16 ; H ickley v . H ickley 2 Ch . D . 14 L . T . 588.

at p . 193.
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order it to be put up again , and if any on e bids more the sale w ill
be set aside

,
otherw ise it w ill stand good . L ister v . Lister

6 Ves . 6 3 1 a.

6 . An assign ee (tru stee) in bankruptcy leases amill forming
part of the bankrupt ’s estate to himself. H e mu st accou n t for any
profit he may have made out of the lease. Ea' parte H ughes

6 Ves . 6 16 .

7 . A . assign s real and leasehold property and Shares in lead
m ines to B . and C. in tr ust to sell and pay A .

’

s debts , and subject
thereto in tru st for A . At the au ction X . buys part of the real
estate on behalf of B . and C.

,
and the shares on behalf of C. A fter

A .

’

s death his n ex t of kin can have the sales set aside. Randal l v .

E rr ington 1 0 Ves . 423.

8. A .

, holding real estate in tru st to sell
,
execu tes a con veyan ce

purporting to be made w ith the concu rrence of the beneficiaries to
himself in con sideration of 200l . paid to him self by hi s agen t X .

The deed mu st be set aside. Franks v . Bol laus 17 L . T .

309 .

9 . In the bankruptcy of a medical man his hou se and practice
are put up for sale by auction by the trustee. They are bought
by an agent for the tru stee’

s brother , w ith w hom the tru stee is in
partn ership . The sale mu st be set aside. In re Moore, Ex par te

i l l oore 51 L . J. Ch . 72 .

10. A . devises property to B . an d C. in tru st to sell . B . and

C. sell and con vey the property to B . B . su bsequ en tly con tracts
to sell the property toX . The title is too doubtfu l to be '

forced
upon X . Will iams v . Scott

, (1900) A . C. 499 (l l ) .

The settlor may, how ever, au thorize the tru stee to purchase the
tru st property by the express term s of the tru st in strumen t (i) , and

(k) In the fol low in g cases apurchase advantage to tru stee) . And see H ickley

by a tru stee was held good : Clarke v . v . H ickley 2 Ch . D . 19 0, w hich

Swai le 2 Eden ,
134 (special cir w as not strictly a pu rchase by a tru stee

cumstances and acquiescence) (lo/es v . though he was indirectly interested .

Treeotkiclc 9 Ves . 234 (special (t) For an example , see the case of

c ircumstances) ; Naylor v . Wynck A l len v . Taylor 1 6 Ch . D . 355 .

1 Sim . Stu . 555 (no possibil ity of
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the cou rt may give him leave to bid atan au ction or even to buy
the property by private treaty

Purchase by Trusteef rom Beneficiary.

A distin ction
,
moreover, is always drawn between a tru stee

buying from himself or his cc - tru stee or cc - trustees and a trustee
buying from the beneficiary .

For example, Mr . Lew in says, “ A tru stee for sale, that is, a
trustee who is selling , is absolu tely and en tirely disabled from
pu rchasing the tru st property .

”
But he goes on to say that “

the

mean ing mu st be understood to be that the tru stee may not

purchase from himself
,
that is , that he cannot perform the two

fu nction s of seller and buyer ; for there is no ru le that a trustee,
whether for sale or otherw ise, may not pu rchase from his cestu i que

tr ust
”

( l s) .
This distinction is derived from Lord E ldon ,

who had been on e

of the cou n sel for Fox in the leading case
,
an d w ho explain ed the

matter in the case of Ex parte Lacey ( l ) , some fourteen years later,
thu s The ru le I take to be this not that a trustee can not buy
from his cestui que tr ust, but that he shall not buy from himself .

If a tru stee so deal w ith his cestu i que tru st that the amou n t of the
tran saction Shakes off the obligation that attaches upon him as

tru stee, then he may buy. The ru le is this. A trustee who
is en tru sted to sell and manage for others undertakes in the same

momen t in w hich he becomes a tru stee not to manage for the

ben efit and advan tage of himself . It does n ot preclu de him from
bargain ing that he w ill no longer act as tru stee.

This seems rather to suggest that the relation of trustee and
cestu i que tr ust mu st have been dissolved altogether before the

tru stee can buy the latter’ s in terest, but apparen tly Lord Eldon
did not .mean that, for he said later, in the case of Cotes v . Treco

thick (m) , tha a tru stee may buy from the cestu i que trustprovided

(j ) Campbel l v . Walker 5 Ves .

at p . 6 82 , per Sir R . P . Ar den ,
M . R .

Tennant v . 1 11-enchant L . R . 4 Ch .

App . 537 ; Boswel l v . Coaks 23

Ch . D . 302 ; affi rmed by H . L . s . n .

Cauks v . Boswel l 1 1 App . Gas . 232 .

(k) Lew in , Tru sts , 1 1th ed . 56 2, 56 5 .

See al so Un derhil l , Tru sts and Tru stees ,

6 th ed . 26 3 et seq. ; White Tu dor ,
L . 0 . Eq . 7th ed . vol . ii . 730 W il l iam s ,

Vendor and Purchaser , vol . II . 878, 885

A shburner , Equ ity, 428, 432 . And

compare In dian Tru sts A ct, 1882 , ss . 52

and 53.

(z) 6 Ves . 6 25.

(m) 9 Ves . at p . 246 . See
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the property , that he fu lly disclosed all he knew respecting the

property and the transaction to the beneficiary , and that the latter
had adequate and independen t advice, the purchase is valid ; but
unl ess he can show al l these things—and the on us is on him— the

sale w ill be setaside (r ) . In this respect the law of Scotland is the
same as that of England (s) .
It seems

,
however, to have been the Opin ion of Vice- Chan cellor

K in dersley that there wou ld not even be any presumption again st
the trustee if he were on ly a bare tru stee.

“ Take the case,
”
he

says , of a trustee to preserve con tingen t remain ders ; he may
clearly pu rchase. So, if an estate is vested in A . in fee in tru st
for B . in fee, it is qu ite obviou s that B . may sell toA . (t) . H ow

ever
,
as he was on ly u sing this illu stration to combat the un tenable

argumen t that in no circum stan ces can a trustee purchase from his

beneficiary , it is not clear that he in tended to putabare trustee in
a differen t category from an active trustee buying the interest of
his ben eficiary. It may w ell be, however, that the distin ction
shoul d be draw n . The foun dation of the presumption again st the
validity of a purchase by a tru stee from his beneficiary is that the
trustee’s position in regard to the property gives him opportu n ities
of acqu iring know ledge which there is a danger he may make u se

of to the disadvan tage of his beneficiary , and this is hardly
appli cable to abare tru stee .

(r) See Denton v. Donner 23 Doug an v . ill acp hersou , (1902) A . C. 197.

Beav . 285 ; per Lord Cairns , Thomson v. (s) D oug an v . Macpherson , supra.

Eastwood 2 App . Cas . at p . 236 ; (t) SeePooleyv . Qui lter (1858) , 4D rew .

Wr ight v . Carter , ( 1903) 1 Ch . 27 ; at p . 1 89 .
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SECTION LIX.
—TRUSTEE MAY NOT USE TH E TRUST

PROPERTY FOR H IS OWN BENEFIT .

SUBJECT to the term s of the tru st , a tru stee mu st not
or deal with the tru st property for his ow n ben efit or for
any pu rpose u n con n ected with the tru st .

It is a still fu rther corollary from the ru le that a tru stee mu st
make no profit out of his tru st, that he mu st not u se or deal w ith
the tru st property for his ow n ben efit in any way whatever (a) .

Suppose, for example, the trust property con sists of a landed
estate which comprises a shooting . The tru stee has no right to
shoot over the property , even though the beneficiary, by reason of

in fan cy or otherw ise, can not en joy the shootin g himself . The

tru stee ought to let the Shooting if he can
,
and if he cannot

, the

heir- at- law is en titled to it rather than the tru stee (b) .
So a tru stee of an advow son has no right to presen t to the

livin g if it becomes vacan t ; if the right of presen tation has not

been disposed of by the settler , his heir- at- law is en titled to it (c) .

(a) Lew in ,
Tru sts , 1 1th ed . 303 ; (b) Webb v . Ear l of Skaftesbury ( 1802) ,

Underh ill , Trusts and Tru stees , 6th ed . 7 Ves . 480 .

26 3. Compare the Indian Tru sts A ct, (e) Sherrard v . Lord H arborouylz

1882
,
s . 5 1 . Am b. 1 6 5 .
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SECTION LX.
—Oo- TRUSTEES MAY NOT LEND To ONE OF

TH EMSELVES .

A TRUSTEE w ho holds money in tru st to in vest , or who

has power to in vest it on mortgage or personal secu rity,
mu st not in vest it on amortgage by or on the personal
secu rity of himself or any of his co- tru stees .

Where tru stees have tru st mon eys in their hands for in vestmen t,
they mu st al l exercise an impartial ju dgmen t w ith reference to the
in vestmen t. It foll ow s that they mu st not lend the money to on e
of themselves, even upon mortgage, for they can not al l have
exercised an impartial ju dgmen t in the matter (a) .
M r . Coote, however, says (b) No reported case seems to go so

far as to decide that a loan by tru stees to on e of themselves , if
otherw ise proper at the time of taking the secu rity

,
as regards the

n ature and valu e of the mortgaged property, and in all other
respects , and in the absen ce of subsequ en t miscondu ct or wan t of
care on the part Of the tru stees con stitu tes su ch abreach of tru st as
w ill of itself render the other tru stees liable for loss to the tru st
fu nd through failu re of the security and in solven cy of the debtor.
But it is obvious that '

a loan to a co- trustee is objectionable and
improper , inasmu ch as the ben eficiaries are en titled to have the
u nbiassed j udgmen t of al l the tru stees as to the expedien cy of the
proposed secu rity and su ch a loan places the borrow ing tru stee in
a position in w hich his in terest is liable to conflict w ith his duty,
an d tends to putdifficu lties in the way of the proper exercise by the
other tru stees of their rights and remedies as mortgagees ; moreover ,
it may happen that by the death or the retiremen t of the other
tru stees the borrow ing trustee may be left in the in con sistent
character Of mortgagor and sole m ortgagee. The cou rt wou ld
certain ly regard such a loan w ith the utmost jealou sy .

”

(a) v . Walker 5 Ru ss . 7 . and it ap pear s to have been treated as

See Lew in , Tru sts , 1 1th ed . 343, 374 ; on e of the groun ds for hol ding the

and compare Indian Tru sts A ct, 1882 , tru stees l iable in Stickney v . Sewel l ( 1835) ,
s . 54 . A loan on mortgage by tr u stees 1 My. Cr . , see at pp . 14

, 15 .

to one of them selves was al so treated as (b) Coote, Law of Mortgages , 7th ed .

a breach of tru st by the C. A . in Francis vol . i . 542 .

v . Francis 5 De G . M . G . 1 08 ;
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This liability can be en forced by an action brought by the
beneficiary

, or . if there be more than one
,
by any of the benefi

ciaries again st the trustee (b) .
It is unnecessary to discu ss this elemen tary liability fu rther,

for the whole law of trusts has grow n out of it. Formerly, it is
needless to say, the liability cou ld on ly be en forced by a suit in a
court of equ ity, but in Englan d this is now rendered a matter of
histori cal importance merely by the Judicature A cts. It is, how

ever, expressly provided by s . 34 of the Ju dicature Act, 1873, that
al l actions for the execu tion of tru sts shall be assigned to the

Chan cery D ivision .

A lthough , how ever, a tru stee may have in curred liability for a
breach of trust the beneficiary may be precluded from enforcing
the liability against him ,

if he himself in stigated the commission
of the breach or concurred in it, or has subsequen tly acqu iesced in
it or has released or confirmed it (o) .
It is a general ru le that he w ho comes into equ ity must come

w ith clean hands . If, therefore, the ben eficiary has induced the
tru stee to commit a breach of tru st by his own fraud, he cannot
hold the tru stee liable ; and this applies even though the bene
ficiary is not su i j uris (cl ) .

Similarly, if the beneficiary has acqu iesced in a breach of the

tru st, he has no right to complain afterwards .

“ It is established
by all the cases,

”
said Lord E ldon in the case of Walker v .

Symonds (e) ,
“ that if the cestu i quc tr ust join s w ith the tru stee in

that which is a breach of trust know ing the circumstances, su ch a
cestu i gue trust can never complain of su ch abreach of trust. I go

fu rther, and agree that either con cu rren ce in the act or acqu iescence
w ithout original con cu rrence w ill release the tru stees (f ) .

A fortior i the ben eficiary is precluded from complain in g of a

breach of tru st if he has execu ted a formal release or confi rmation
to the tru stee

There can be no acqui escen ce , how ever, withou t fu ll knowledge

(b) See Lew in , Tru sts, 1 1th ed . 864.

(c) Lew in , Tru sts , 1 1th ed . 1 1 6 7

et seq.

(d) See per Wigram ,
V .

-C. , in Overton

v . Banister 3 H are, 503.

(e) 3 Swan st. at p . 64 .

(f ) See for examples B rice v . S tokes

1 1 Ves . 319 ; Nail v . Punter

5 Sim . 555 ; Fletcher v . Callas,

( 1905) 2 Ch . 24.

(y) Lew in ,
Tru sts , l oth ed . 1 133 ;

1 1th ed . 1 171 . See French v . H obson

9 Ves. 103 ; Wi lkinson v . Parry

4 Russ . 272 : Blackwood v . Bor

rowes 2 Conn . Law s. 459 .
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by the ben eficiary of the circum stan ces and of his rights again st
the trustee . Acqu iescen ce, as I con ceive, imports know ledge, for
I do not see how aman can be said to have acqu iesced in what he
did not know

,
and in cases of this sort I think that acqu iescen ce

imports fu ll kn ow ledge, for I take the ru le to be qu ite settled that
a cestui gue trust cannot be bound by acqu iescen ce u n less he has
been fu lly in formed of his rights and of all the material facts and
circumstan ces of the case (h) . An d the same applies to a release
or confirmation (i) .

Fu rther , in order for his acqu iescen ce, release, or confirmation
to bind aben eficiary , he mu st be su i j u r is (j ) , an d in the case of a

release the release mu st have been obtain ed fairly and w ithou t any
duress or u n due influen ce.

Sin ce 1857 , breach of tru st has been a criminal offen ce . The

law is now con tain ed in S . 80 of the Larceny A ct, 186 1 , w hich
provides that

Whosoever being a tru stee of any property for the u se or

ben efit either wholly or partially of some other person , or for any

public or charitable pu rpose, shall w ith in ten t to defraud , con vert,
or appropriate the same or any part thereof to or for his own u se

or ben efit, or the u se or ben efit of any person other than su ch

person as aforesaid , or for any pu rpose other than su ch public or
charitable purpose as aforesaid, or otherw ise dispose of or destroy
su ch property or any part thereof, shall be gu ilty of a misde

meanour

But no prosecu tion can take place w ithou t the con sen t of the
A ttorney- Gen eral, or in case that office be vacan t, of the Solicitor
General nor if civil proceedings are pending , w ithou t the san ction
of the cour t before w hich they are pending .

The term trustee in this enactmen t mean s a trustee on

some express tru st created by some deed ,
w ill

,
or in strumen t in

w riting, and in cludes the heir or personal representative of any
su ch tru stee and any other person upon or to whom the du ty of
su ch tru st shall have devolved or come, an d also an ex ecu tor or
admin istrator .

(h) Per Turn er , L . J .
,
in L if e A sso (i) In re Garnett 31 Ch . D . 1 .

station of Scotland v . Siddal (186 1 ) , 3 D e (1 ) Lew in ,
Tr u sts , 1 1th ed . 1 172 ;

G. F . J . at p . 74. Wi lkinson v . Parry 4 Ru ss . 272.
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SECTION LXII.
—TRUSTEES ’ LIABILITY JOINT AND SEVERAL .

WH ERE there is more than on e tru stee, each one is l iable
for the whole loss al though all have been gu ilty of the

breach of tru st
,
an d a ju dgmen t again st all is en forceable

again st any one or more .

Where several co- tru stees are implicated in a breach of tru st,
al l are equally liable, and the cestu i que trust may proceed again st
any on e

,
or some, or al l of them . An d though he obtain s a decree

again st the tru stees join tly, he may have process of execu tion
again st any one of them separately for as regards the remedy of
the cestu i que trust there is no primary liability , but each tru stee is
respon sible for the entirety of the loss incurred (a) .

When three tru stees are in volved in one common breach of

tru st ,” said Lord Eldon in 1818, a cestui que trust suffering from
that breach , and proving that the tran saction was neither au thor
ized n or adopted by him ,

may proceed again st either or al l the

tru stees (b) .
An d so in an action again st thr ee tru stees for investing the

trust fun d on an insufficien t secu rity , Sir John Romilly said , It

is clear that the three trustees are jointly and severally liable,
an d that the plaintiffs are en titled to adecree against them all to

make good the amoun t If any one of the tru stees shou l d

pay the whole he may come again st the others for contribu tion ,

an d I shall then determine the qu estion between the co- defendan ts.

Atpresen t I cannot decidewhether there is any priority of liability .

Al l are equally liable, and the plain tiff is entitled to levy the whole
again st any one of them. If one shoul d pay thewhole, I shal l
be able to determine to what ex ten t the others are liable to

contribu te (c) .

(a) Lew in , Tr usts , 1 1th ed . 1 149 ; re B iddu lph L. R . 4 Ch . App .

Ex parte Shakshaf t 3 Bro. C. C. 280. C ompare the Indian Tru sts A ct,

1 97 ; and Wihou v. Moore 1 My. 1882, s . 27.

K . 1 26 ; A tt.- Gen . v . Wi lson (b) Walker
Cr . Ph . 28 (both cases of constru ctive at p . 75 .

tru stees) . See al so Taylor v . Tabrum (c) Fletcher v . Green 33 Beav .

6 Sim . 281 Ex parte Norris, In at p . 429 .
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presumed that he did receive that he is estopped from saying that
he di d not receive it .”
As a ru le, the court does not hold a tru stee liable for anything

more than this . It is not a cou rt of penal jur isdiction . The

prin ciple on w hich it proceeds is that it compels restitu tion of

property u n con scien tiou sly w ithheld ; it gives fu ll compen sation for
any loss or damage through . failur e of some equ itable duty but it
has no pow er of pu n ishing anyone

The in terest chargeable again st the tru stee under this general
ru le is simple in terest, and the rate is now 3 per cen t.

There are cases
,
however

,
in which the tru stee may be liable

for more than this . First
,
he may be liable for a higher rate of

in terest than 3 per cen t . , and secondly
,
he may be l iable for com

pound in terest . These cases appear to be governed by the same

ru le as that applied in charging the tru stee w ith simple in terest
That is to say, he w il l be charged w ith a higher rate of in terest
when (I ) he has received a higher rate, or (2 ) w hen the cou rt is
ju stly en titled to say he ought to have received a higher rate, or
(3) w hen it is so fair ly to be presumed that he did receive it that
he is estopped from saying that he did n ot.

The case in w hich the tru stee has actually received a higher
rate of in terest, and is charged w ith it accordin gly , n eeds no

further discu ssion (e) .
The principal cases in which he ought tohave received a higher

rate, though there may be others, are
(a) When the tr ustee has app rop riated the trustf und to his own

In su ch a case
,

”
says Lord Cranworth in the ju dgment

qu oted , “ I think the cou rt wou ld be ju stified in dealing in point
of in terest very hardly w ith an execu tor ; becau se it might fairly
in fer that he u sed the money in specu lation , by which be either
did make 5 per cen t . or ought to be estopped from saying that he
did not. The courtw ou ld not enqu ire w hat had been the actual
proceeds , but in application of the prin ciple, in aa

’
ium spoltatorz

'

s

See per James , L
“

. J . ,
in Vyse v . (at) See per Fry , J .

, in Gi lroy v . Ste

Foster L . R . 8 Ch . App . at p . p hen 30W . R . 745 , fol low ed by

333 ; affirmed by H . L . L . R . Stir l ing , J .
,
in In re Barclay, sup ra.

7 H . L . 318. See. al so Bu rdick v . Garr ick L . R .

(c) In re Barclay, Barclay v . A ndrew
,

5 Ch . App . 233.

(1899 ) 1 Ch . 674 . (e) See for an example, In re Emmct
’
s

Estate 17 Ch . D . 142 .
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,
wou ld assume that he did make the higher

rate, that is , if that w ere a reasonable presumption (f ) .

(b) When the tr ustee uses the trust f und for the p urp oses of
trade or sp ecu lation.

“ If
,

”
said Sir J . Romi lly , after stating the

gen eral ru le w ith regard to a tru stee’

s liability , in addition to

su ch retention
,
he has committed a direct breach of trust, or if the

fund has been taken by him from a proper state of investmen t in

w hich itwas produ cing 5 per cent . , he w ill be charged w ith interest
after the rate of 5 per cen t. per ann um ; if , in addition to this , he
has employed the mon ey so obtain ed by him in trade or specu lation
for his ow n ben efit and advan tage, he w ill be charged either w ith
the profits actually so obtained by him from the u se of the mon ey,
or w ith in terest at 5 per cen t. per ann um ,

and also w ith yearly
rests , that is, w ith compoun d in terest ” (g) .

It is stil l presumed that 5 per cen t. interest has been made in
these cases (h) .
Similarly ,

the cases in w hich the tru stee ought to have received
compou nd in terest, or in which it is so fairly to be presumed that
he did receive it that he is estopped from saying that he did not

,

are

(a) When the trustee neglects to comp ly with an exp ress tr ust for

accumu lation
,
or in any other case neglects to accumu late the income

when he ought to do so. In su ch a case, if the trustee had done his
du ty , compou nd interest w ou ld have been obtain ed (t) . Even
though there is no express trust for accumu lation , the trustee may
be liable for compound in terest if it was his du ty to accumu late
the fu nd and he has omitted to do so. For example, in Gilroy v.
Stephen (j ) , an execu trix and trustee set aside certain securities as
represen ting the share of the tru st estate belonging to an in fant.
She allow ed her solicitor to receive the dividends on these securities,
and he u sed them in his busin ess . The dividends w ere paid half

(f ) See also per Sir J . Rom il ly in

Jones v . Foxal l 15 Beav . at p . 39 2 ;

and in K nott v . Cottee 1 6 Beav .

at p . 80 ; an d per Lord Cranw orth in

Mayor of Berw iclc v . M urray 7

D . M . G . at p . 5 19 ; an d per Giffard ,

L . J . ,
in Burdick v . Garr iek ( 1870) , L . R .

5 Ch . App . at p . 243. Compare Pr ice

v . Price 42 L . T . 6 26 , w here

after retain in g the tr u st fund for some

time the trustee re - invested it, but on

an improper security, and w as held liable

for 5 per cent.

(g) Jones v . Foxal l , sup ra. See al so

In re Davis , Davis v . Davis
, ( 1902) 2 Ch .

314.

(h) In re Davis , sup ra.

(i) Knott v . Cottee 16 Beav .

77 ; In re Emmet
’
s Estate 17 Ch .

D . 142 In re Barclay, Barclay v .

A ndrew
, ( 1899) 1 Ch . 6 74.

(7 ) 30 W . R . 745 .
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yearly , and the trustee ought to have directed paymen t of them to

abanker, and to have in structed him to in vest them in con sols as
they w ere received , as also the in come from such investmen ts as it
came in

,
in which case she w ou ld have received 3 per cent. com

pound in terest. Mr . Ju stice Fry ordered her to pay compound

interest at 3 per cen t . w ith half - yearly rests .

(b) When the trustee uses the tr ust f unds for the pu rposes of
trade or sp ecu lation . If the cou rt finds

,

”
said Lord H atherley in

1870, that the money received (by the tru stee) has been invested
in ordinary trade, the w hole course of decision has tended to this,
that the cou rt presumes that the party against whom relief is
sought has made that amou nt of profit w hich person s ordi narily do
make in trade

,
and in those cases the cou rt directs rests to be

made (l ) .

When the tru stee u ses the tru st fund for the purposes of trade
or specu lation ,

the ben eficiaries have an option w hether they w ill
make the tru stee liable for in terest or for al l the profits made by
him from the u se of the trust funds (1)

There is on e case in which the measure of a tru stee’s liability for
breach of trust has been defined by statu te, for it is provided by
s. 9 of the Tru stee A ct

,
1893, that w here a tru stee improperly

advances tru stmon ey on a mortgage security , which w ou ld at the
time of the in vestmen t be a proper investmen t in al l respects for a
smaller sum than is actually advan ced thereon , the security Shall
be deemed an au thorized in vestmen t for the smaller sum

, and the

tru stee shall on ly be liable to make good the sum advan ced in
ex cess thereof w ith in terest .

(to) Bu rdick v . Garr ick L . R . Foster L . R . 8 Ch . App . at

5 Ch . App . at p . 241 . p . 329 ; affi rm ed L . R . 7 H . L .

(l ) See Robinson v . Robinson 318 ; I n re Davis
,
Davis v . Davis

, (1902)
1 D . M . G . at p . 25 6 ; Jones v . Foxal l 2 Ch . at p . 317.

15 Beav . at p . 392 ; Vyse v .
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So where it was the du ty of a tru stee to convert wasting secu

r ities u nder the ru le in H on
-

e v . Ear l Dartmouth, and he did not

sell w ithin a year from the testator’s death , but w en t on paying
the income produ ced . by the securities to the tenan t for life for
eleven years , w hen the secu rities w ere sold at amu ch higher price
than they w ou ld have fetched ayear after the testator ’s death . In an

action again st the tru stee by the remainderman to make good the
amoun t overpaid to the tenan t for life, the tru stee was held liable
for the w hole loss w ithou t allow ing for the gain w hich had resu lted
from the postpon emen t of the sale (d ) .

In another case in which tru stees of amarriage settlement w ere
bound to get in a bond debt of 2 ,000 l . from the husband w ithin
six mon ths of the marriage, bu t omitted to do so, and as a con

sequ en ce the mon ey w as lost, they w ere held not en titled to set off

the gain to the tru st estate accru ing from the fact that they had
in vested another part of the tru st fun d in the purchase of land
(itself a breach of tru st, as they had no pow er to buy land) , on
w hich the hu sband had erected bu ildings , which increased its valu e
far beyond the 2

,
000l . (e) .

It is n ot easy, however, to recon cile all the cases w ith this rul e.

For example, in a case in which tru stees had committed abreach
of tru st by lending 4

,
000l . tru st mon eys on mortgage, they had

su bsequ ently in stituted an action to realize the secu rity in w hich
the property w as sold , and the proceeds paid in to court and
in vested in con sols . At a later stage of the proceedings the stock
w as ordered to be sold , an d the price of con sols having risen a net

gain of 25 1 l . was made on the in vestmen t. In an action after
w ards brought again st the trustees by the beneficiaries to make
good the loss, it w as held by Sir J. Romilly that they w ere on ly
liable to make good the difference betw een the amoun t in their
hands

, in cluding the 251 l . , and the 4,000l . (j ) .
There w ere not two breaches of tru st in this case, but on ly one,

w hereas in the cases above cited there w ere two separate breaches
of tru st, and perhaps the decision s can be distingu ished , and the

(d) D imes v . Scott 4 Ru ss . 195 ; 6 9
,
is a case of a somew hat similar

Barker v . Barker 77 L . T . 71 2 , is character .

s imilar . (f ) Fletcher v . Green 33 Beav .

(e) Wi les v . Gresham 2
”
D rew . 426 .

258 ; Ex par te Lew is 1 G . & J .
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differen ce between them ju stified on this ground. The judgmen ts,
as reported, throw no light on the matter.

Perhaps it ought to be added to the ru le above stated , that a
tru stee who is liable for a breach of trust consisting in retain ing
an u nau thorized in vestmen t

,
or in any other act, in con sequence

w hereof a beneficiary has received more income than w ou ld have
been received by that beneficiary if there had been no breach of

tru st, cannot set off again st hi s liability for diminu tion of the

capital valu e of the tru st property the excess of income received
by that beneficiary .
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SECTION LXV .
— TRUSTEE ANSWERABLE FOR H IS OWN

DEFAULTS ONLY.

A TRUSTEE shal l , withou t preju dice to the provision s of
the in strumen t

,
if any,

creating the tru st , be chargeable
on ly for mon ey an d secu rities actually received by him ,

n otwithstan ding his sign ing any receipt for the sake of

con form ity
,
an d Shall be an swerable and accou n table

on ly for his ow n acts
,
receipts , n eglects or defau lts and

not for those of any other tru stee
,
n or for any banker ,

broker or other person with whom any tru st mon eys or
secu rities may be deposited , nor for the in su fficien cy or

deficien cy of any secu rities , nor for any other loss
,
u n less

the same happen s through his ow n wilfu l defau lt (a) .

Where there is more than on e tru stee
,
w e have seen that al l

mu st con cu r in perform ing the tru st (b) . It follow s that w hen

mon ey is paid to co- tru stees on accoun t of the tru st the receipt, in
order to protect the

'

person paying it, mu st be au then ticated by the
Signatu re of all the tru stees. Con sequ ently , since it is not always
conven ien t for al l the tru stees to be presen t when mon ey is paid,
it frequ en tly happen s that though a receipt is sign ed by al l the
tru stees the mon ey acknow ledged was in fact received by on ly on e.

It seems that at on e time the cou rts held that the signatur e of
the receipt rendered the tru stee sign ing it responsible for the money
acknow ledged although he did not actually receive it and on ly
join ed in it “ for con formity ,” as it was called . But it was

obviou sly tyrann ical to pun ish the u n fortunate tru stee for an act

whi ch the very natu re of his office gave him no Option to decline,
and by the time of Lord Eldon it was established that a tru stee

(a) Tru stee Act, 1893, s. 24. (b) A nte, Sect. XXVIII.
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securities , and A . and B . sell and con vey to C.
,
acknow ledging

receipt of the purchase-mon ey , which , how ever , is in fact received
by A . alone. If A . does not invest it , bu t retain s it in his ow n
hands and subsequ en tly dies in solven t, B . w ill be liable, n ot for

sign ing the receipt or for A .

’

S defau lt, bu t for his ow n in not

seeing that the mon ey was properly invested (e) .
Bu t it is

,
of cou rse

,
open to any settlor to define what shall be

the duties of a tru stee
,
so long as he keeps w ithin the bou nds of

the law — the section is w ithou t prejudice to the provision s of the
in strumen t, if any, creating the trust, ” so that by an express
indemn ity clau se in the settlemen t the tru stee may be exon erated
from l iabil ity

'

even in su ch a case as the last , and aw ide indemn ity
clau se of this kind is sometimes u sed and w ill be given effect to by
the cou rts (f ) .

By s . 50 of the Trustee Act, 1893, u n less the con text other
w ise requ ires the expression tru stee in clu des “ the

du ties inciden t to the Office of personal represen tative of a deceased
person .

”
This defin ition seems to ex tend the right of indemn ity

given by the act to ex ecutors and admin istrators , thou gh the section
of the Law of Property Amen dmentAct

,
1859

,
whi ch it replaces,

w as confin ed to tru stees (g) .

(e) B r ice v . Stokes 1 1 Ves. L . T . 6 6 5 . The form of clau se is given

31 9 8 R . R . 1 64 ; an d other cases cited in H ayes Jarman
,
Con cise Forms of

in the notes to this case in Wh . Tud . Wi lls , 1 2th ed . 365 .

L . C. Eq. 7th ed . 6 73 et seq. (g) Champernow ne&JOhn ston , Tru stee
(f ) Wi lkin s v . H ogg 8 Ju r . A cts

,
92 .

N . S . 25 ; Pass v . D undas 43
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SECTION LXVI .
—RIGH T To BE INDEMNIFIED BY BENEFICIARY
INSTIGATING BREACH OF TRUST .

( 1 ) WH ERE a tru stee comm its a breach of tru st at the
in stigation or requ est or with the con sen t in w riting of a

beneficiary
,
the H igh Cou rt may, if it thinks fit

,
and

n otwithstan ding that the ben eficiary may be a married
woman

,
en titled for her separate u se an d restrain ed from

an ticipation ,
make su ch order as to the cou rt seems ju st

for impou nding al l or any part of the in terest of the

ben eficiary in the tru st estate by w ay of indem n ity to
the tru stee or person claim in g through him .

(2) This section Shall apply to breaches of trust
comm itted as wel l before as after the passin g of this act

,

but shall not apply so as to prej u dice any question in an
action or other proceeding which was pending on the

twen ty - fou rth day of D ecember
,
on e thou san d eight

hu ndred an d eighty - eight , an d is pending at the com

m en cemen t of thi s act (a) .

By the ru les of the old cou rts of equ ity , if a tru stee committed
abreach of trust at the in stigation or requ est of a ben eficiary , the
tru stee, on making good the breach , was en titled to be indemn ified
out of the interest of the ben eficiary in the tru st property , though
the cou rt wou ld not order the beneficiary personally to recoup
the tru stee (b) . But if the ben eficiary w as a marr ied w oman

w hose in terest was subject to restraint again st an ticipation ,
her

in terest cou ld not be made liable for this pu rpose This right
of the trustee con stitu ted an equ itable lien on the in terest of the

(a) Tru stee Act, 1 893, s . 45 . the l iabili ty, Chi l l ingworth v . Chambers
,

b) Baby v . Ride/talgh 7 D e G. (1896 ) 1 Ch . 6 85 .

M . G. 104. See, as to the extent of (c) Lew in , Tru sts, 1 l th ed . 1 153.
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beneficiary
,
and bound that interest , even though it had been

assigned before an order of the court impounding it had been
Obtain ed by the tru stee (d ) .

The Tru stee Act, 1888 (which came in to operation on the

24th of D ecember, s . 6 , provided that where a tru stee com

mitted abreach of tru st at the in stigation or requ est or w ith the

con sen t in w riting of a ben eficiary
,
the court m ight, notw ith

standing that the ben eficiary was a married woman restrain ed
from an ticipation ,

impound the in terest of the ben eficiary by way

of indemn ity to the trustee. This section was repealed by s . 51

of the Tru stee A ct
,
1893

, but re- enacted in the words given above
by s . 45 of that act.

These section s w ere on ly in tended to en large the pow ers of the
court , not to cu rtail the previously- ex isting rights and remedies of

tru stees
,
so that if , before the passing of the act, the court wou ld

in a proper case have en forced the equ ity of a tru stee and

impou nded the interest of the ben eficiary in the hands of an

assignee, the cou rt is bound to do the same in a sim ilar case after
the act. The tru stee’s equ ity Still arises , as it did before the act,

at the tim e of the breach of tru st, not from the date of the order
of the courtmade u nder the section (e) .

It w ill be Observed that the section on ly refers to the case

w here a tru stee commits a breach of tr ust at the in stigation or

requ est or w ith the con sen t in w riting of a ben eficiary
,

”
so that it

does not apply , althou gh the actwhich involved the breach of tru st
w as don e at the in stigation of the ben eficiary

,
un less the latter

intended the tru stees to commit a breach of tru st in doing it.

In order to bring a case w ithin this section , the cestu i gue tr ust

m u st in stigate or requ est or con sen t in wr iting to some act or

omission w hich is itself abreach of tru st, an d n ot to some act or

omission which on ly becomes a breach of tru st by reason of wan t
of care on the part of the tru stees ” (f ) . It is not sufii cient that
the ben eficiary has in stigated a particu lar investment ; he mu st
in stigate su ch an in vestmen t as, upon the facts, he kn ow s amounts
to abreach of tru st.

It has been argu ed that the “ in stigation or requ est of the

ben eficiary mu st be in w riting, but it has been decided , as indeed

(d) See Bolton v . Cu rre, (1895) 1 Ch . (1895) 1 Ch . 544.

544 . (f ) Per Lindley, L . J In re Somer set,

(e) Per Romer , J . , Bolton v . C
'
ur re, ( 1894) 1 Ch . at p . 26 5 .
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indemn ified out of the income payable to B . Grtflith v . H ughes

(1892) 3 Ch . 105 .

3. A tenan t for life under a settlement instigates the tru stees
to invest the trust funds on a mortgage of a particu lar estate.

The tru stees obtain a valuation of the property and advan ce more
than the valuation show s that they ought, and on a subsequ en t
realization there is a loss. The valuation is not disclosed to the

tenan t for life
,
and he is not in formed of its effect, and does not

in stigate the advance of any specified sum . The tru stees are not

en titled to be indemn ified out of his life in terest. In re Somerset,

Somerset v . Ear l Pou lett
, (1894) 1 Ch . 231 .

4. Tru stees of a marriage settlemen t hold a sum of

railway stock on trust for the w ife for l ife w ithou t pow er of an tici
pation ,

w ith remainder to her hu sband and issu e. The hu sband

being in pecun iary difficu lties requ ests the trustees to sell the stock
and invest the proceeds on an equ itable mortgage of hi s estates.

The w ife con sents
,
in w riting , to the in vestmen t, but she does not

know that it is a breach of tru st. On making good the
the tru stees are entitled to have the life in terest of the hu sband
impounded , but not that

,
of the w ife. Bolton v . Curre, (1895)

1 Ch. 544.



RIGH T TO CONTRIBUTION FROM CO - TRUSTEE. 305

SECTION LXVII.
— RIGH T To CONTRIBUTION FROM Co

TRUSTEE AND To BE INDEMNIFIED BY Co- TRUSTEE IN

CERTAIN CASES .

( 1 ) IF on e of several tru stees
,
al l of whom are l iable for

a breach of tru st
,
has made good the loss , he is en titled

to con tribu tion from his co- tru stee or tru stees. Prov ided
that

There is n o right to con tribu tion if the breach of
tru st is fraudu len t
(3) The cou rt may, if in the ci rcum stan ces it appears

ju st to do so
,
order any one tru stee to in demn ify the

other or others.
(4) Where any one of the tru stees is a ben efic iary, he

can not claim con tribu tion in respect of so mu ch of the
loss as represen ts his ow n loss as a ben eficiary from the

breach of tru st .

At common law
,
if one of two or more w rong - doers has been

su ed alone and compelled to pay the whole damages, he has

gen erally n o right to indemn ity or con tribu tion from the other
or others (a) .

But this rul e is not applicable to liability for breach of trust (b) .
When tru stees are equally to blame for a breach of trust

, and

are made join tly and severally liable to the cestu i gue trust if one

of them pays the whole, his right to en force contribution from his
co- trustee is clear (e) .

(a) Merryweather v . Nissan 8 (b) Lingarol v . B romley 1 Ves .

T . R . 186 ; 8 R . R . 810 . See Poll ock , Bea. 1 14.

Torts , 7th ed . 19 5 . (e) Per K ay, L . J Chi l lingworth v .

Chambers , (1896 ) 1 Ch . at p . 701 .

X
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This right of con tribu tion is en forceable again st the tru stee
himself during his life or his estate after his death

EXCEPT IONS .

I . It wou ld appear, how ever, that if the breach of tru st is
frau du len t the common law ru le wou ld apply, and there woul d be

no right of con tribution among the tru stees . There seems to be

n o judicial decision directly in poin t but in the case of A tt. - Gen .

v . IVz
'

lson (e) , w hich was an in formation by the Attorn ey-General
again st a number of person s w ho had been members of the old

un reformed corporation of the borou gh of Leeds for misapplying
the borough fun ds , Lord Cottenham said In cases of this kind

,

w here the liabil ity arises from the w rongfu l act of the parties , each
is liable for al l the con sequences , and there is no con tribu tion
betw een them ,

and each case is distin ct
,
depending upon the

eviden ce of each party . It is therefore not n ecessary to make al l
parties w ho may more or less have joined in the act complain ed
of

,
nor w ou ld anyon e derive any advan tage from their being all

made defendants
,
becau se

,
as the decree w ou ld be gen eral again st

al l fou nd to be gu ilty of the charge, it might be ex ecuted

again st any of them ”

( 7 ) The text- book w ri ters treat this as
d eciding that a fraudu len t breach of tru st is outside the equ itable
r ight (g) .

II . In some cases also
,
although al l the tru stees are equally

liable to the ben eficiary , as betw een themselves one may be liable
to bear the whole loss , the other or others being entitled to be

indemn ified by him . The cases in which this obligation w ill arise
appear at presen t to be u ndefin ed . Lord Justice Cotton said , in
1886 I think it w rong to lay down any limitation of the

c ircumstan ces u nder which on e trustee w ou ld be held liable to the
other for indemn ity , both having been held liable to the cestu i que

trust; bu t so far as cases have gone at presen t, relief has on ly been

(d) The rightwas en forced in L ingard (f ) Compare the j udgments in Lingard

v. Brantley, sup ra ,
v . B rantley, sup ra and Tar leton v .

33 Beav . 409 ; Bahin v . H ui/ hes H ornby 1 Y . s: C. Exch . at

Cl Ch . D . 390 : and Jackson v . p . 336 .

D ickinson , ( 19 03) 1 Ch . 947 . Other (g) See Lew in ,
Trusts , 1 1th ed . 1 1 50 ;

cases are cited in 20 Beav . 585 , n . Underhi l l , Tru sts and Tru stees , 6th ed .

(e) Or . at Ph . 1
, see at p . 28. 404.
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one- fifth share, namely, This accoun ted for

leaving on ly 1501. for the trustee beneficiary , and it was held by
the Court of Appeal , affirming the decision of Mr . Ju stice North,
that the tru stee beneficiary cou ld not recover any part of his loss
from his co- tru stee. If the trustee beneficiary , in recouping the
loss to the other beneficiaries, had paid more than the amoun t of
hi s share in the tru st fund , he wou ld have been en titled, in his
character of trustee, to claim con tr ibu tion in respect of the excess

from his co- trustee ; but not having done so, in his character of
ben eficiary, he was, by hi s con currence in the breach of trust

,

precluded from recovering anything .
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SECTION LXVIII.
— STATUTE OF LIM ITATIONS MAY BE

PLEADED BY TRUSTEE .

( 1 ) IN any action or other proceeding again st a tru stee
or any person claim in g through him ,

ex cept where the

Claim is founded upon any fraud or fraudu len t breach
of tru st to which the tru stee was party or privy , or i s
to recover tru st property , or the proceeds thereof stil l
retained by the tru stee

,
or previou sly received by the

tru stee and converted to his u se , the follow ing prov ision s
shall apply

Al l rights and privileges con ferred by any

statu te of lim itation s shall be en joyed in
the like mann er and to the l ike ex ten t as
they wou ld have been en joyed in su ch
action or other proceeding if the tru stee
or person claiming through him had n ot

been a trustee or person claim ing through
him

(b) If the action or other proceeding is brought to
recover mon ey or other property , and is one

to which n o ex isting statu te of l im itation s
applies , the tru stee or person Claiming
throu gh him Shal l be en ti tled to the ben efit
of and be at liberty to plead the lapse of

tim e as a bar to su ch action or other pro
Ceeding in the like mann er an d to the like
ex ten t as if the claim had been again st him
in an action of debt for mon ey had and
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recei ved
,
but so n evertheless that the statu te

shal l ru n again st a married woman en titled
in possession for her separate u se. whether
with or withou t a restrain t upon an ticipa
tion

,
but Shall not begin to ru n again st any

ben eficiary u n less an d un til the in terest of
su ch ben eficiary shal l be an in terest in
possession .

(2) No ben eficiary ,
as again st whom there wou ld be

a good defen ce by virtu e of this section ,
shal l derive

any greater or other ben efit from a j udgmen t or order
obtain ed by an other ben eficiary than he cou ld have
obtain ed if he had brought su ch ac tion or other pro
ceeding and this section had been pleaded .

(3) This section shall apply on ly to action s or other
proceedings commen ced after the first day of Jan uary
on e thou san d eight hu n dred and n inety

,
and Shall not

deprive any execu tor or adm in istrator of any right or
defen ce to which he is en titled u nder any ex isting statu te
of lim itation s .

(4 ) For the pu rposes of this Section the expression
tru stee ” shall be deem ed to in clude an execu tor or

adm in istrator and a tru stee whose tru st arises by con

struction or implication of law as wel l as an express
tru stee

,
but not the Official tru stee of charitable fu nds .

(5 ) The provision s of this section relating to a tru stee
Shall apply as well to several join t tru stees as to a sole
tru stee (a) .

It was a w ell- established ru le of the Court of Chan cery that,
as betw een tru stee and cestu i que tr ust, in the case of an express
tru st no length of time was a bar to the en forcemen t of the

(a) Tru stee A ct, 1888, se. 1 and 8.
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tru sts in this respect . And so, it seems
,
are some others for

example, in the case of Was-sel l v . Leggatt (f ) it was held by Mr .

Ju stice Romer that a hu sband who had forcibly possessed himself
of his w ife’s separate property was a con stru ctive trustee for her ,
and that the statu te of limitation s cou ld not be pleaded in bar of
her claim . But in the case of most con structive tru sts and resu lt
ing tru sts the statu te of limitation s cou ld be pleaded.

In this state of the law the Tru stee Act, 1888, was passed ,
s . 8 of which provides that

(1 ) In an action or other proceeding again st atrustee , or any

person claiming through him ,
except where the claim is foun ded

upon any fraud or fraudu len t breach of tr u st to which the tru stee
was party or privy , or is to recover trust property or the proceeds
thereof still retained by the tru stee, or previously received by the
tru stee and con verted to his u se

,
the follow ing provision s shall

apply
(a) A l l rights and pri vileges con ferred by any statute of

limitation s shall be en joyed in the like mann er and to
the li ke exten t as they w oul d have been en joyed in
su ch action or other proceedin g if the tru stee or person
claiming through him had not been a tru stee or person
claiming through him

(b) If the action or other proceeding is brought to recover
mon ey or other property , and is on e to which no

ex isting statu te of limitation s applies , the tru stee or

person ‘

claiming through him shall be en titled to the
ben efit of

,
and be at liberty to plead the lapse of time

as a bar to su ch action or other proceeding , in the like
manner an d to the like ex ten t as if the Claim had been

against him in an action of debt for money had and
received , but so, n evertheless, that the statu te shall run
again st amarried w oman en titled in possession for her
separate u se, whether w ith or w ithou t a restrain t upon
anticipation , but shall not begin to run again st any
ben eficiary u n less and u ntil the interest of su ch

beneficiary shall be an in terest in possession .

No beneficiary , as again st w hom there wou ld be a good

defence by virtu e of this section ,
shall derive any greater or other

(f ) (1896 ) 1 Ch . 554 .
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ben efit from a judgmen t or order obtained by another ben eficiary
than he cou ld have obtain ed if he had brought such action or other
proceeding and this section had been pleaded .

(3) This section shall apply on ly to action s or other proceedings
commen ced after the first day of January , on e thou sand eight
hun dred and n inety , and shall not deprive any executor or

admin istrator of any right or defence to which he is entitled u nder
any existing statu te of limitation s.

”

The statu te is not very happily framed
,
and it is n ot easy to

determine its precise application . The chief difficu lty is presen ted
by para. (a) of sub- s . 1 . In an action by a new tru stee again st
an old one to compel him to make good trust funds w hich had
been m isapplied , it was con tended that it protected the defendant,
butLord Ju stice Fry held that it cou ld not apply . In the first
place,” he said , “ it is obviou s that if a person had not been a

tru stee, he cou ld n ot be sued for a breach of tru st ; and fu rther ,
that there is no right or privilege, that I am aware of, con ferred
by any statu te of limitation s in respect of abreach of tru st (g) .

But, as was subsequen tly poin ted outby Lord Ju stice Lindley ,
to e xclude the operation of the paragraph on this grou nd w ou ld be
to deprive it of al l mean ing whatever And in the same case,

Lord Ju stice Rigby expressed the view that this clause had to do
w ith remedies on ly and notw ith cau ses of action , and did n ot in tend
to suppose a case in which the cau se of action or the corresponding
obligation had gon e.

“ That was supposed to con tinu e
,
and if in

su ch a case there had been any statu te of limitation s applicable as
again st a person who was not a tru stee, I u nderstand clau se (a)
provides that that particu lar right or privilege is to be given to
him as though he had not been a tru stee : not as though he had
n ot committed any breach of du ty or had been gu ilty of any

n egligen ce— not that at al l— but as though the breach of du ty
being the same as it was he had not been a tru stee You

mu st suppose the right of action to ex ist
,
and gen erally on e may

say that a tru stee who undertakes a trust agrees to perform that
trust. Throw away the ideaof abreach of tru st and the equ itable
positionin which he is placed by that reason ,

he is still gu ilty of a
breach of du ty Of cou rse it may happen that a duty is

(g) I n re Bowden 45 Ch . D . at (h) H ow v . Ear l Winterton , (1896 )
p . 450 . 2 Ch. at pp . 6 38, 6 39 .
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thrown on him by vir tu e of his simple contract to undertake the
tru st, or it may be by reason of a covenan t to u ndertake it as
where the du ty is throw n on him by a deed . Then you mu st look
to the appropriate act of limitation s , that which w ou ld have been
applicable if the du ty had not been performed (i) .

If this is the correct View of paragraph (a) , it wou ld appear
that when the form of the tru st in strument is a covenan t by the
trustee to hold the tru st property on specified tru sts for specified
person s , the peri od of limitation w ill be tw en ty years from the

breach of tru st

Whatever may be the effect of paragraph (a) it w ill gen erally
be under paragraph (b) that the trustee is en titled to relief if at
al l . It w ill be seen that this enables him to plead lapse of time
as abar

,
as if the claim had been against him in an action of debt

for money had and receioed
”
;

!

the resu lt is that the period of

limitation is six years from the time when the right of recovery
accrued (k) u n less in the mean time there has been an acknow

ledgmen t in w riting or paymen t su fficien t to take the case out of

the statu te.

The statu te is not to begin to r un against any beneficiary un less

and until the interest of such beneficiary shal l be an interest in

p ossession but as again st a beneficiary w hose interest is in
possession it begin s to ru n from the commission of the breach , not
from the time of its discovery

,
u n less its comm ission was con cealed

by frau d to w hich the tru stee was party or privy , when of course
it does n ot run at al l (m) .

In the ex cepted cases
,
namely

(1 ) w here the claim is foun ded u pon any frau d or fraudu len t
breach of tru st to which the tru stee was party or privy , or
(2) is to recover tru st property or the proceeds thereof still

retain ed by the trustee, or
(3) is to recover trustproperty or the proceeds thereof previou sly

received by the trustee and con verted to his u se

(i ) H ow v . Ear l Winterton , ( 189 6 ) l Ch . 231 .

2 Ch . at p . 6 41 . (l )
’

l he mean in g of these w ords was

(j ) See Champernow ne John ston , discu ssed by North , J in Mara v .

Tru stee A cts , 8. B rowne, ( 189 5) 2 Ch . at p . 95 .

(k) 21 Jac . I . c . 1 6 , s . 3 ; I n re (In ) Thorne v. H eard , ( 1894) l Ch . 599 ;

Somerset, Somerset v . Ear l Pou lett
, (1894) afli rmed by H . L . ( 1895) A . C. 495 .
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SECTION LXIX.
—POWER OF COURT To GRANT RELIEF

FOR BREACH OF TRUST .

IF i t appears to the cou rt that a trustee (whether
appoin ted u n der this act or not) is or may be person ally
liable for any breach of tru st

,
whether the tran saction

alleged to be a breach of tru st occu rred before or after
the pass ing of this act, bu t has acted hon estly and

reasonably
,
and ought fairly to be ex cu sed for the

breach of tru st an d for om itting to Obtain the direction s
of the cou rt in the matter in which he comm i tted su ch
breach

,
then the cou rt may relieve the tru stee either

wholly or partly from personal liabi lity for the same .

Un der the law ,
as settled by the decision s of the cou rts, if a

trustee was proved to have committed a breach of trust it was
impossible for him to avoid liability

,
how ever hon est an d reasonab le

his condu ct had been ,
u n less he cou ld Show that the ben eficiary

had con cu rred in the breach of trustor had subsequ en tly acqu iesced
in it , or released the tru stee from it in mann er already discu ssed.

This ru le w as felt to operate very harshly at times and to deter
many people from u ndertaking the office of tru stee

,
and a Select

Committee of the H ouse of Common s , which sat in 1895 to inqu ire
in to the admin istration of tru sts , by their report recommended

,

that the cou rt be empow ered to relieve any trustee from personal
liability when satisfied that he has acted hon estly and reasonably
w ith the in ten tion of carrying out the terms of the tru st, and ought
fairly to be excu sed for having acted w ithou t the direction of the

court (a) .
Pu r suan t to this recommendation it was enacted by s. 3 of the

Judicial Tru stees A ct
,
189 6

,
that “ if it appears to the court that a

tru stee, whether appoin ted under this act or not, is or may be

(a) See Ru dall Greig ,
Tru stee Acts , 3rd ed . 200.
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personally liable for any breach of trust, whether the tran saction
alleged to be abreach of tru st occurred before or after the passing
of this act, but has acted honestly and reasonably and ought fair ly
to be excu sed for the breach of tru st , and for omitting to obtain
the directions of the court in the matter in which he committed
such breach

,
then the cou rt may relieve the trustee either wholly

or partly from personal liability for the same.

The section ,
it w ill be seen , is framed very n early in the words

of the Committee’ s report .
It w ou ld be impossible to lay dow n any gen eral . ru les or

prin ciples to be acted on in carrying out the provision s of the

section
,

”
said Mr . Ju stice Byrne shortly after it came in to force (b) ,

and I think that each case mu st depend upon its ow n circum
stan ces . A view expressed also by Mr . Ju stice Romer (c) .

The pow er is mean t to be acted on freely and fairly in the

exercise of ju dicial discretion , said the former ju dge in the case

cited , but the court mu st, before exercising the pow er, be satisfied
by su fficient eviden ce that the trustee acted reasonably as w ell as
honestly .

”

The onu s of proving that he has acted “ reasonably lies upon
the tru stee (d ) , and “ reasonably mean s reasonably as atru stee (e) .
If , althou gh the tru stee has acted honestly and reasonably , it does
notappear that he ought fair ly to be excu sed for his breach of trust,
he w ill not be en titled to relief (f

The follow ing cases illu strate the application of the section

I l lustrations.

1 . A . by her w ill appoin ts B . , a solicitor , and C. , a linen draper,
execu tors and trustees . B . and C. invest the trust funds upon a

mortgage which is an improper in vestment both as to nature and
valu e . C. acts hon estly in so doing, bu t although he relied on

B .

’
s advice he cannot obtain relief , for he mu st show that he also

acted reasonably . In re Turner , Bur lier v. Ivimey, (1897) 1 Ch.

536 .

(b) In In re Turner , ( 1897) 1 Ch . at (1897) 2 Ch . at p . 6 0 1 .

p , 542 . (f ) Waite v . Parkinson 85

(e) In In re Kay, ( 1897) 2 Ch . at L . T . 456 : National Tru stees Co. of
p . 524. A ustralasia, Ltd. v . General Finance 00 .

(d ) In re Stuart
, ( 1897) 2 Ch . atp . 583. of A ustralas ia, Ltd.

, ( 1905) A . C. 373 ;

(e) Per Chitty, L . J in In reGr indley, Davis v . H utchings , (1907) 1 Ch . 356 .
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2. A . dies in Jun e
,
1894

,
leaving assets amoun ting to

and debts as then ascertain ed of abou t 1001. By his w ill he
gives to his w idow an immediate legacy of 3001. and the in come

of his estate for her life. B . , the execu tor
, pays the legacy and

allow s the w idow to receive the income. In D ecember
,
1894

,
an

action claiming an account again st A . on the footing of w ilfu l
defau lt is commen ced . B . , w ithout going to the cou rt for direc
tion s , defends the action

,
and con tin u es to allow the w idow to

receive the in come. In April , 1896 , judgment for is

given again st A .

’

s estate. B . acts reasonably in paying the 3001.

legacy and income up to the date of the w rit, but not after
,
and

having acted hon estly is en titled to relief to this exten t. In re

K ay, Mosley v . K ay, (1897) 2 Ch. 518.

3. A . ,
the execu tor of B . ,

a deceased solicitor
,
om its to take

any steps to obtain paymen t from a clien t of B . of costs du e to B .

A . believes in good faith and on reasonable grou n ds that he cannot
main tain an action again st the cl ien t personally . Supposing this
omission to amoun t to a breach of tru st

,
A . having acted hon estly

and reasonably , is en titled to be relieved . I n re Roberts
,
K night

v . Roberts 76 L . T . 479 .

4 . A . invests tru st' fu nds upon mortgage partly in relian ce
upon the advice of the solicitor to the tru st

,
an d partly upon

valuation s made by a surveyor employed by the latter, but A .

does not in several respects comply w ith the requ irements of s. 8

of the Tru stee Act, 1 893, an d does not reasonably believe the
su rveyor to be employed indepen den tly of the mortgagor . A . has

n otacted reasonably, and is n ot en titled to relief . I n re Stuart,

Smith v . Stuart, (1897) 2 Ch . 583.

5 . A . and B . , tru stees, honestly and reasonably believing that
they have pow er to do so

,
sell part of the tru st property . They

have no pow er of sale, but if they had the sale wou ld be a proper
one. A . and B . are en titled to relief. Per r in s v . Bel lamy, (1898)
Ch. 52 1 ; (1899 ) 1 Ch . 797 .

6 . A . , by his w ill
, gives his real and personal estate to his

execu tors and tru stees X . and Y . u pon tru st to main tain the same

in the like mode of in vestment as at his death , u n til his son B .

shou ld attain the age of tw en ty ~fou r years. The estate comprises
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are not en titled to relief
,
sin ce, although they may have acted

honestly and reasonably
,
they ought not fairly to be excu sed for

the breach of tru st . Davis v. H utchings , (1 907) 1 Ch . 356 .

10. A tru stee holds a fu nd in tru st to in vest it in hi s name

or u nder h is legal con trol ” in (inter alia) freehold, copyhold,
leasehold , or chattel real securities . H e invests on a

con tribu tory mortgage of leaseholds
,
which secur ity is in troduced

by a surveyor to the tru stees ’ solicitor the latter recommends the
in vestmen t to the trustee and acts throughou t as his solicitor, and
on his suggestion the tru stee appoin ts the su rveyor to valu e the
property on his behalf ; the su rveyor (whose fee depends on

whether the mortgage goes through or not) makes a report in
which he valu es the property at and advises that it is a
good secur ity for and on this the solicitor advises the
tru stee to make the advan ce. Some years later the mortgagor
becomes in solvent, and on realization the secu rity produces onl y
5001. In an action again st the trustee for breach of trust, he is
not en titled to relief sin ce he has not acted reasonably. In re

D ice, D ive v. Roebuck, (1909 ) 1 Ch. 328 (g) .

(g) See also Shaw v. Oates, (1 909 ) 1 Ch . 389 .
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Part IX. RIGHTS OF THE BENEFICIARY.

SECTION LXX.
— RIGH T To PERFORMANCE OF TRUST .

(1 ) EVERY ben eficiary has the right to en force perform
an ce by the tru stee of his Obl igation s by an action for

the execu tion of the tru st .
(2) If there is more than on e ben efic iary

,
any one

of them may main tain the action .

Right and du ty or Obligation are correlative term s. Ex cept
w ithin the Sphere of the criminal law ,

w hen ever on e person is

u nder an obligation some other person is invested wi th a corre
spondin g right (a) . The ex ten t of the obligation s of the tru stee
is therefore the measu re of the rights of the ben eficiary . The

beneficiary has the right to en force performan ce of al l Or any of

the obligation s of the tru stee by bringing an action for the

execu tion of the tru st (b) .
If there be more than one beneficiary , any one or more of them

may bring the action . Ord . XVI . r. 36 of the Rul es of the

Supreme Cou rt provides that any one of several cestu is gue trust
u nder any deed or in strumen t en titled to a judgmen t or order for
the execu tion of the tru sts of the deed or in strum en t may have the
same w ithou t serving any other cestu i que trust.”

H owever
,
a ben eficiary is n ot now entitled to a judgmen t for

execution of a tru st as of right , for Ord . LV . r . 10 provides that
“ it shall not be obligatory on the cour t or a judge to pronou n ce or

(a) See Au stin , Lectures on Jurispruden ce , Lect. XVII . 5th ed . 400 et seq.

(b) Lew in , Tru sts, 1 1th ed . 1069 .
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make a judgment or order, whether on summons or otherwise, for
the admin istration of any tru st or of the estate of any deceased

person if the question s betw een the parties can be properly deter
mined w ithout suoh judgmen t or order.”
This is anatu ral corollary to the provisions of Ord. LV . r. 3,

which enable an application to be made for directions on any
specific qu estion arising in the course of the admin istration of the

trust.
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an assign ee claim ing u n der a volun tary dispos

sitiou made withou t valuable con sideration
or by a testamen tary disposition ,

can not
claim priority over assignmen ts prior in poin t
of date , whether n otice has been gi ven of

su ch prior assignmen ts or n ot ; and

( e ) assignm en ts of the ben eficial in terest in land
ran k in the order in which they are made

(4) Where the ben efic iary is amarried woman whose
in terest is subject to restrain t again st an ticipation ,

she

has no right to assign her ben efic ial in terest du ring the
con tin uan ce of the marriage.

It may be laid dow n ,
says M r . Lew in , as a gen eral ru le

that an equ itable interest may be assigned though it be a mere
possibility , and that either w ith or w ithout the in tervention of the

tru stee. And the assign ee of the cestu i gu e tr ust may call upon
the tru stee to clothe the equ itable in terest w ith the legal estate,
and on his refu sal may by sui t compel acon veyan ce w ithou tmaking
the assignor a party (a) .

But the assignmen t mu st be in W ii ting , for s . 9 of the Statute
of Frauds provides that

A l l gran ts and assignmen ts of any tru st or confidence shall
likew ise be in w riting signed by the party gran ting or assign ing
the same

,
or by such last w ill or devise, or else shall likew ise be

u tterly void and of none effect.”

The section refers to the assignmen t of the ben eficiary ’ s
interest (b) , butthough its scope is not so clear as it might be, there
appear to be no reported decision s upon it.

The assignmen t of the equ itable in terest is subject toal l equ ities
w hich cou ld be set up again st the assignor , or as it is commonly

(a) Lew in ,
Tru sts , 1 1th ed . 868. A n Ch . 6 97. Compare Indian Tru sts Act,

assignment of a mere possibili ty is not, 1882, ss . 58 and 6 9 .

how ever , en forceable un less it be for (b) Per Page Wood, V .
- C.

,
Jerdeia v .

val u abl e consideration . See In re E l len B r ight 2 J . 8: H . at p . 330.

borough, Towry
- Lau ' v . B urne

, (1908) 1
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expressed , “ the assignee of an equ ity is bound by all equ ities
affecting it .

If there is on e rul e more perfectly established in a cour t of
equ ity than another,” Lord St. Leonards on ce said , “ it is this, that
w hoever takes an assignmen t of a chose in action takes it
subject to al l the equ ities of the person who made the assign
men t

Lord Ju stice James has also asserted : It is aru le and prin ciple
of this court

,
and of every cou rt I believe, that where there is a

chose in action ,
w hether it is a debt or an obligation or a trust

fund
,
and it is assign ed , the person who holds the debt or obligation

or has u ndertaken tohold the trust fund has as again st the assignee
exactly the same equ ities that he w ou ld have as again st the
assignor (cl ) .
Moreover

,
although the assign ee’s title is complete from the

date of the assignmen t as betw een him self and the assignor or his
represen tatives (e) , yet his title is not complete as betw een himself
and the tru stee un til he has given notice to the latter, and a tru stee
w ho performs his obligation to the original beneficiary w ithou t
notice of any assignmen t by the latter is thereby discharged .

This ru le was established in 1 828 in the cases of D ear le v .

H u l l an d Locer idge v . Coop er (f ) , w here it seems to have been

based on the n ecessity of protecting third person s who might
otherw ise be deceived in to dealing w ith the assignor as still the
ow ner ; “

any other decision w ou ld facilitate fraud by the cestu i

que trust, and cau se loss to those who m ight have u sed every
precau tion that was possible to ascertain , before parting w ith their
mon ey

,
that the title they w ere taking was a valid on e, and who

might have don e everything they cou ld to render that title
secure It has also been said by a learn ed w riter that the
tru e reason is the protection of the tru stee, who has a right to look
to the person for whom he undertook his obligation to give him a

d ischarge un less and u n til he is distin ctly in formed that he is to

(e) Mangles v . D ixon 3 H . L . C. see ante, u nder sect. V III .
at p . 731 . (f ) 3 Russ . 48. The r u le

(61) Phipp s v . Looegrove L . R . w as afii rmed , or su pposed to have been

1 6 Eq. at p . 88. affirmed , by the H ouse of Lords in

(e) See For tescue v . Barnett 3 Foster v . Cockerel l 3 Cl . Fin .

M . K . 36 Pearson v . A micable A ssur 456 .

ance Ofi ce 27 Beav . 229 ; Justice (9 ) See per Lord H erschell in Ward v .

v . Wynne 12 l r . Ch . 289 . An d D uncombe
, ( 1893) A . C. at p . 378.
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look to some other person (it) . It seems difficu lt, how ever, to
reduce the decisions of the courts to any con sisten t theory , and it
may be qu estion ed whether it rests upon any satisfactory prin
ciple (i) . The ru le is independen t of any con sideration of the

condu ct of the competing assignees. The earlier assignee is not

postpon ed to the later on the grou nd that he has been gu ilty of
negligen ce. Priority depends solely on priority of notice (j ) .

A similar rule has been adopted in Scotland , France, and some

of the Un ited States of America
,
but the opposite ru le prevails in

Germany and many of the states of Ameri ca

Where the tru st property is u nder the con trol of several tru stees,
it is desirable to give notice to al l of them ,

for though notice to
one is sufficien t so long as he remain s a tru stee at the time a later
assignmen t is made (I) , if at that time a tru stee to whom notice
has been given is dead and the second assign ee gives notice to al l
the then existing tru stees w ho are ignoran t of the title of the first,
it seems that the second gets priority (m) . When , how ever, an
assign ee has given notice to al l the tru stees in ex isten ce at the

time of his assignmen t , it is un n ecessary , for the purpose of

preserving his priority , that he shou ld give any fu rther notice

when al l the tru stees to whom he gave notice have ceased to act

and n ew trustees have taken their place (n ) .
At the same time, where there are several tru stees, though

notice be given to them al l , if they al l die or retire, and the n ew

tru stees appointed in their place, having no notice of the assign
men t, dispose of the tru st property to some on e other than the

assign ee, they are not liable to the latter . They are notbou nd to

make inqu iry of the retir ing tru stee or trustees (o) .
It is clear that express notice n eed not be given by the

assign ee it is su fficien t if he can show that the tru stee had notice

(it) See Pollock , Contracts, 7th ed . 220 .

(i) See remarks of Lord Macnaghten

in Ward v . D uneombe
,
sup ra, at p . 39 1 .

(j ) In re Dal las , (1 904) 2 Ch . 385 .

See also per Lord Macnaghten in Ward

v . D uneombe, sup ra, at p . 390 .

(7c) Am es , Cases on Tr usts
,
2n d ed .

327.

(l ) Ward v . D uncornbe, (1893) A . C .

369 .

(m) Timson v . Ramsbotham 2

K een , 35 . The au thority of this case

w as , how ever , qu estion ed by Lord

Macnaghten in Ward v . D uneombe, s up ra,

at p . 394 .

(n ) In re Wasdale
,
B rittin v . Partr idge,

(1899 ) 1 0h . 1 6 3.

(o) Phipps v . Looegrooe L . R .

16 Eq. 80 .
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by a volun tary deed execu ted in 1830 , assigned a policy of assur
an ce on his own life to trustees for hi s children . No notice of the
assignmen t was given to the assuran ce company . The entire
in terest in the policy having become vested in B . and C. as tru stees
of and ben eficiaries under this deed, C. married D .

,
and in 1854

A . assigned the moiety of the policy not belonging to C. to D .
,

w ho gave notice to the assuran ce company. The Irish Court of
Appeal held that

, as betw een B . and D .
,
the former w as en titled

to the moiety of the policy moneys . In giving judgment Lord
Ju stice Blackbu rn e said “ it wou ld be a total perversion of the

doctrine of this cou rt to allow want of notice of a prior title to be
a ground of defen ce of a pu isn e title or in cumbran ce acqu ired
w ithou t con sideration . That doctrin e is fou nded on and limited to
the pu rpose of protecting pu rchasers, and n ever can be called in
aid of the right of aparty claiming under a volun tary in strumen t ,
w hich is the claim of the responden t here.

”
Lord Chan cellor

Brady likew ise said
,
taking as avolunteer amere chose in action ,

he is bound by al l the equ ities which afiected [the assignor] and
cannot rely on the notice given to the company as con ferring upon

him any better title (w) .

The same case show s that as betw een the several assignees the
later cannot obtain priority over the earlier by giving notice if at
the time of doing so he has notice, actual or con stru ctive, of the
earlier assignment.

The prin ciple is w ell established
,

said Mr . Ju stice Ball,
that if a person having notice of a previou s assignmen t of a tru st

fund
,
take an assignmen tof the same fund to himself , he can not rely

on being first to give notice to the tru stee of the fu nd in order to
obtain priority .

”

But these latter ru les cannot be applicable as between the

assignees and the tru stees . If there are two voluntary assignees
of a tru st fund

,
and the later in time gives notice to the tru stee

before the earlier, and the tru stee pays the fund to him in ignorance
of the assignment to the earlier

,
he cou ld be u nder no liability to

the earl ier

The general ru le that the ow n er of an equ itable in terest may

( 0) See p . 299 of the report. D uncombe
, ( 1893) A . C. at

(w ) See p . 304 of the report.

(x ) See per Lord Macnaghten in
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assign it , is subject to the qualification that if the own er is a

married woman whose in terest has been subjected to a restrain t
again stan ticipation she has no pow er to dispose of her ben eficial
in terest so long as the marriage continu es . In no case, and

by no device whatever , the restrain t upon an ticipation be

evaded (p) .

(y) Stan ley v . Stan ley 7 Ch . D . Beav . 214 Underhill , Tr usts an d Tru s
589 , per Malin s , V .

- C. at p . 59 1 . See tees
,
6th ed . 30 1 .

al so Robinson v . Wheelw r ight 21
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SECTION LXXII .
— RIGH T TO H AVE BREACH or TRUST

MADE GOOD .

EVERY ben eficiary has the right to have the loss occa

sioned by a breach of tru st made good by the tru stee
l iable therefor .

It follow s from the fact that a tru stee is under an obligation to
make good a breach of trust

,
that the beneficiary has a right to

bring an action again st the trustee to compel him personally to
make compen sation for the loss which the trust property has su s

tained (a) .
There are two forms of accoun t in an action by a ben eficiary

again st a tru stee, namely
A .
— A h accountof al l such of the moneys or f unds comp r ised in

the tr ust instrumentor from time to time subj ect to the tr usts thereof
as har e been possessed or received by the trustee

,
or by any p erson by

his order or for his u se. This is called the common account, and

B .
— A n account

,
in addition to the foregoing, of the moneys or

f unds comp r ised in the instrumentof trust or f
r

om time to time subj ect

to the trusts thereof which mightw ithout the w ilf u l neglect or defau lt

of the tr ustee have been so possessed or received . This is called the
accoun t on the footing of w ilfu l defau lt

Ju dgmen t for the former is given as amatter of cou rse in every
action for the execution of the trust. In taking it the beneficiary
is not permitted to charge the trustee w ith anything beyond his
actu al receipts . H e is n ot permitted to Show that there is some
part of the tru st property which the tru stee ought to have got in ,
but has not (c) .

If the ben eficiary wants relief on the footing of w ilfu l defau lt
,

he mustal lege some specific act of w ilfu l defau lt in his pleadings,
and claim con sequen tial relief, and prove at least one act of w ilfu l
defau lt at the hearing , or at any rate establish a case for

inquiry (d) .

(a) Lew in ,
Tr u sts

,
1 1th ed . 1 134 (0) See per Lord Macnaghten in Dowse

A shbu rner , Equ ity , 1 92. v . Gorton
, (189 1 ) A . C. at p . 202.

(b) See Seton ,
D ecrees , 6 th ed . 1 125, (d) Lew in , Tru sts , 1 1th ed. 1 141 .

1 1 57, 1 1 62.
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or mon ey received in exchange for , the trust property or any

subsequen t product of either, he may
(a) waive the breach of tru st and take that property , money , or

produ ct ; or ,
(b) requ ire the tru stee to make good the breach of tru st and

en force a lien therefor on that property, mon ey , or product (a) .
The modern doctrin e of equ ity, said Sir George Jessel in

the case of I n re H al lett
’

s Estate (a) ,
“
as regards property disposed

of by person s in a fidu ciary position ,
is a very clear and w ell

established doctrine. You can ,
if the sale was rightfu l , take the

proceeds of the sale if you can iden tify them . If the sale was

w rongfu l, you can still take the proceeds of the sale
,
in a sen se

adopting the sale for the pu rpose of takin g the proceeds, if you
can iden tify them . There is no distin ction therefore betw een a

rightfu l and a wrongfu l disposition of the property so far as

regards the right of the beneficial ow ner to follow the proceeds

w hen the pu rchase is clearly made w ith the trust
money the ben eficial owner has a right to elect either to take
the property pu rchased or to hold it as a secu rity for the amount

of the trust mon ey laid ou t in the pu rchase ; or as w e gen erally
express it, he is en titled at his election either to take the property
or to have a charge on the property for the amoun t of the tru st
mon ey (b) .

I l lustratiol zs .

l . A client hands to his stockbroker 22 2001. w hich he directs
him to lay out in the purchase of exchequ er bill s . The stock
broker buys w orth of exchequer bills , but w ith the balan ce
pays for fifty shares in an American bank,

fun ded stock of the

Un ited States , and certain bu llion w hich he had previou sly bou ght
for himself

, bu t had not any money of his own to pay w ith . The

s tockbroker then absconds , but is follow ed by the client, to w hom
he su rrenders the American securities mentioned . The clien t is

(a) Taylor v . Plume) 3 M . S . 1 1 24 et seq. Compare Indian Tru sts
5 6 2 ; Fr ith v . Cartland 34 L . J . Act. 1882 , s . 6 3.

Ch . 30 1 ; In re H al lett
’
s Estate (b) The ben eficiary has an equ itable

13 Ch . D . 6 9 6 ; In re Champ ion , ( 1893) charge or lien of the same descr iption as

1 Ch . 101 . See al so I n re Outway, (1903) that created by an equ itable mortgage.

2 Ch . 356 ; H arvard Law Review , See per Fry, J . , Care v . Cave 15

vol . x ix . 5 1 1 Lew in ,
Tru sts, 1 1th ed . Ch . D . at p . 6 49 .
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en titled to retain these as again st the trustee in bankruptcy of the
stockbroker. Taylor v . P lumer 3 M . S . 562.

2. The tru stee of a settlement has power to invest the tru st
funds on real secur ities.

”
H e in vests part of the funds on the

deben tu re of an English railway company which in the circum
stan ces is not an au thorized in vestmen t , and is therefore a breach
of tru st. In an action by the ben eficiary for the restoration of the

tru st fu nd the ben eficiary is en titled to a charge on the debenture
un til the breach of tru st is made good . Mant v . Leith 15

Beav. 524 .

Second ly
— If the beneficiary cannot iden tify the tru st property

or its produ ct becau se it has been converted in to or is money , and
is mixed w ith the money of the tru stee or of some third person ,

then
,
w hether it remain s mon ey or whether the mixed fund has

been in vested in the pu rchase of any property , he is en titled (subject
to the rights of su ch other person ) to a lien on the fu nd or property
pu rchased therew ith for the amou nt of the tru st property
When the tru stee has mixed the trustmon ey w ith his own [or

some third party’

s]
“
there is this distinction , that the cestu i gue

tr ust or ben eficial ow ner can no longer elect to take the property ,
becau se it is no longer bought w ith the trust mon ey Simply and
purely but w ith a mixed fu nd . H e is

,
how ever , still en titled to a

charge on the property purchased for the amou n t of the tru st mon ey
laid ou t in the purchase ; and that charge is qu ite independen t of
the fact of the amou n t laid ou t by the tru stee (d ) .

This applies equally w here the product of the tru st property is
mon ey . Supposing , as Sir George Jessel said , “ in stead of being
in vested in the purchase of land or goods , the mon eys w ere simply
m ixed w ith other mon eys of the trustee, does it make any difieren ce
according to the modern doctrine of equ ity I say none . It

w ou ld be very remarkable if it w ere so. Supposing the tru st mon ey
was sovereign s , and the tru stee put them in to a bag and , by
m istake or acciden t or otherw ise, dropped a sovereign of his own

in to the bag . Cou ld anybody suppose that a ju dge in equ ity wou ld

(0) I n re H al lett
’

s E state 13 the In dian Tru sts Act
,
1882

,
s . 6 6 .

Ch . D . at p . 709 ; Gibert v . Gonard (d) I n re H al lett
’
s Estate 13

54 L . J . Ch . 439 ; H ancock v . Ch . D . at p . 709 .

Smith 41 011 . D .

“ 456 . Compare
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find any difficu lty in saying that the cestu i que tr usthas a right to
take sovereign s out of that bag ? I do not like to call it a
charge of sovereign s on the sovereign s , bu t that is the
e ffect of it . I have no doubt of it. It wou ld make no difference
if

,
in stead of on e sovereign ,

it was another sovereign s ; but
if in stead of putting it into his bag , or after pu tting it in to his
bag , he carries the bag to his bankers , what then ? According to
law . the bankers are his debtors for the total amou n t . But if you

lend the trust mon ey to a thir d person , you can follow it. If in

the case supposed the tru stee had lent the 1 ,000l . to aman w ithou t
s ecu rity , you cou ld follow the debt and take it from the debtor. If

he len t it on a prom issory note , you cou ld take the promissory
note ; or a bond , if it w ere a bond . If in stead of lending the
whole amou nt in one sum simply be had added asovereign , or had

added 500l . of his ow n to the 1 ,000 l., the on ly differen ce is this ,
that in stead of taking the bond or the promissory note, the cestu i

gu e trustw ou ld have a charge for the amou n t of the tru st money
on the bond or prom issory note . So it w ou ld be on a simple
con tract debt ; that is , if the debt w ere of su ch a nature as that
betw een the creditor and the debtor you cou ld not sever the debt
in tw o so as to Show what part was trust mon ey , then the cestu i

que trustw ou ld have a right to a charge upon the w hole.

”

I l lustrations .

1 . A . accepts bills of ex change, and en tru sts them to B . for B .

'

to get them discou n ted and pay the amoun t to A . B . gets them
discou nted w ith other bills of his own

,
m ixes the mon ey thu s

obtain ed together , makes certain payments out of the mixed fun d ,
and in vests the balan ce in letters of credit and foreign bil ls . B .

becomes a bankrupt, and the letters of credit an d foreign bills are
realized and the mon eys paid in to the Bank of

,

Englan d . A . is

en titled to be paid the amoun t of the bills accepted by him ,
less

discou nt, before B .

’

s general creditors can have anything . Fr ith

v . Cortland 34 L . J . Ch. 301 .

2 . A tru stee holds bonds for 2 ,892l . in tru st for a beneficiary.

H e improperly sells them and pays the proceeds in to his
accou n t at the bank. H e draw s chequ es on the accoun t for his
-ow n pu rposes , and subsequ ently pays in mon ey of his ow n , but
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SECTION LXXIV .
— RIGH T To CHARGE ON TRUSTEE’S

BENEFICIAL INTEREST .

1 ) A TRUSTEE w ho is him self a beneficiary
,
and w ho

has comm itted a breach of tru st , is not en titled to recei ve
any part of the tru st property un til he has made good
the breach of tru st

,
an d

,
if n ecessary , the other bene

ficiaries are en titled to a charge on his ben eficial in terest
for the amou n t du e from him .

(2) This section does n ot apply to preven t a tru stee
who i s a married woman from receivi ng in come from
the tru st property which is subject to restrain t again st
an ticipation ,

or to give other ben eficiaries a charge on

that in com e so long as the restrain t con tin u es .

It is w ell settled that a defau lting tru stee cannot claim as

again st his cestui gue tr ustany beneficial interest in the trust pro
perty so long as he remain s in defau lt (a) .

This is sometimes expressed by saying that the other bene
ficiaries can impound the tru stee ben eficiary

’

s ben eficial in terest.
But the theory on which the ru le is based is that the cou rt treats
the tru stee as having received his share of the tru st property by
an ticipation ,

and the an sw er to any claim made by him is
,
You

have already received you r share ; you have it in your hands
Gen erally , therefore, it is hardly correct to say that the other
ben eficiaries can impound the defau lting tru stee

’

s share . There
is nothing to impou nd ; the tru stee has had his share It is

rather a right to preven t him from taking any part of the trust
property u n til he has made good his breach of trust . But there
may con ceivably be cases in which the other ben eficiaries w oul d be

(a) Irby v . Irby 25 Beav . 6 32 ; (b) Per Stir l in g . J .
,
D oering

Jacubs v . Eylence L . R . 17 Eq. D oering , sup ra, at p . 207.

341 ; In re B rown 32 Ch . D . 597 ; (c) Per Jessel , M . R . , Jacubs v .

Doer ing v . Doering 42 Ch . D . 203. Eylence, supra, at p . 342 .
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entitled to a charge on the tru stee’ s share of the trust property .

For example, suppose a testator gives property to a trustee upon

trusts for his w ife and children , directing that each child shall take
a life interest, w ith remainder to his or her children , and he has
eight chi ldren , one of whom is the sole tru stee. Suppose an action
for admin istration is commen ced by the beneficiaries again st the
tru stee, and in this action it is ordered that the estate shal l be
realized , and that eight separate accoun ts Shall be opened in the

names of the eight beneficiaries. Suppose it is then ascertained
that the trustee is liable for abreach of trust. The other seven
beneficiaries woul d be entitled to a charge on the amoun t standing
to his accoun t for the amoun t du e from him in respect of the breach
of tru st (d ) .

The ru le applies not on ly to an interest in the trust property
con ferred on the tru stee by the in strument creating the tru st, but
even to on e to which the trustee has become en titled derivatively

,

for example, as being the next of kin of a cestui que trustwho has

died in testate (e) , or the assignee or mortgagee of a cestui que

tr ust (f ) .

The right of the cestu i gue trust is exerciseable again st an
assign ee of the tr ustee’s .ben eficial in terest, even though the breach
of tru st was committed after the assignment

,
for the assign ee

cannot be in anybetter position than his assignor ; he takes subject
to al l equ ities (g) . But the right is not enforceable again st a bond
fide purchaser w ithou t notice w ho has the legal title (h) .

It seems pretty clear that the right is alsonot enforceable where
the tru stee is amarried w oman whose ben eficial interest is subject
to a restraint against an ticipation (i) .

(d) See Edgar v . Plomley, (1900) A . C. . (9 ) Morris v . Livie 1 Y . C.

431 , w here such an order was made, Ch . 380 ; Doering v . Doer ing, sup ra.

though the decree was subsequently (h) See Edgar v. Plomley, ( 1900) A . C.

revers ed on appeal by reason of the 431 .

tru stee having assign ed his share to a (i) See Stanley v . Stanley 7

purchaser w ithoutnotice. Ch . D . 589 . See
,
however , Underhil l ,

(3) Jam“ V Rylance, WP” . Trusts and Tru stees , 6th ed. 4 18.

(f ) Doer ing v . Doer ing, sup ra.
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LXXV .
— RIGH T INJUNCTION RESTRAIN

A TH REATENED BREACH OF TRUST.

IF it appears to the cou rt that a tru stee is abou t to

comm it a breach of tru st
,
an in j u n ction may be gran ted

to restrain the same at the in stance of any ben eficiary .

A s the cestu i que trust may compel the trustee to the observ
ance of his du ty, so on the other hand , if the cestu i gue trust have
reason to suppose and can satisfy the court that the tru stee is
abou t to proceed to an act not au thorized by the true scope of the

trust
,
he may obtain an in jun ction from the cour t to restrain the

trustee from su ch awan ton exercise of his legal power (a) .

(a) Lew in ,
Trusts , 1 1th '

ed . 1 071 citin g Bal ls v . Strait 1 B are
“

,
146 .
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distin ct from those relating to any other part
or parts of the tru st property , notwithstanding
that no n ew tru stees or tru stee are or is to be

appoin ted for other . parts of the tru st pro
perty, and any ex isting tru stee may be ap

poin ted or remain on e of su ch separate set of

tru stees ; or , if on ly on e tru stee was origi
nally appoin ted , then on e separate tru stee
may be so appoin ted for the first-men tion ed
part ; and

(c it shall notbe obligatory toappoin t more than on e
n ew tru stee where on ly on e tru stee w as or igi
nally appoin ted , or to fil l up the origin al
number of tru stees where more than tw o

tru stees were orig inally appoin ted ; bu t, ex

cept where on ly one tru stee w as originally
appoin ted , a tru stee shall n ot be discharged
u nder this section from his trust u n less there

'will be at least tw o tru stees to perform the

tru st an d

(1 an assu ran ce or thin re u isite for vestin they g q g

tru st property , or any part thereof , join tly
in the person s w ho are the tru stees

,
Shall be

execu ted or don e .

(3) Every n ew tru stee so appoin ted , as well before as
after all the tru st property becom es by law ,

or by assu r
an ce , or otherwise , vested in him ,

shall have the same

powers , au thorities
,
and discretion s , an d may in al l

respects act
,
as if he had been originally appoin ted a

trustee by the in strumen t
,
if anv, creating the tru st .

(4) The provision s of this section relative to a tru stee
w ho is dead in clude the case of a person n om inated
tru stee in awill but dying before the testator , and those
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relative to a con tinu ing tru stee in clude a refusing or

retiring tru stee , if willing to act in the execu tion of the

prov ision s of this section .

(5 ) This section applies on ly if and as far as a con

trary in ten tion is notexpressed in the in strum en t
,
if any,

c reating the tru st
,
an d Shall have effect subject to the

term s of that in strumen t an d to any provision s therein
con tained .

6 ) This section applies to tru sts created either before
or after the commen cemen t of this act (a) .

Originally , if the tru stee or tru stees appoin ted by the settlor
died or became incapable of acting in the tru st there was no on e

who cou ld con tinu e its admin istration , and it. was n ecessary to
commen ce a su it for the execu tion of the tru st in order to get a
n ew tru stee appointed, u n less the settlor had provided for the
con tingen cy .

Bu t even those w ho w ere familiar w ith the law might overlook
the necessity for making this provision . For example, it is recorded
that Lord Thu rlow himself om itted to in sert any pow er to appoin t
n ew tru stees in his w ill though he had appoin ted Lord E ldon one

of his tru stees , and it became n ecessary as a con sequ en ce for the

latter to obtain a private act of parliamen t (49 Geo. 3
, cap . clxxv)

to supply the defect (b) .
Further , as has already been show n , a trustee who had on ce

accepted office had no pow er of relinqu ishing it un less the cou rt
allowed it, or the ben eficiaries w ere su i j u r is and con sen ted , or there
was a pow er in the in strumen t of tru st enabling him to do so.

In w ell- draw n settlemen ts and w ills , how ever , it became u sual
to in sert aprovision that in case the tru stees or any of them shou ld
die or be abroad for tw elve calendar mon ths, or shou ld be desirou s
of being discharged from or refu se, decline or become in capable to
act in the tru sts

,
it shou ld be law fu l for some person named , or for

the su rviving or con tin u ing tru stee, or the ex ecu tors or adminis

trators of the survivor , by deed or w r iting to nominate some other
person to be a tru stee and to declare that the trust estate shou ld

(a) Tru stee Act, 1893, s . 10 . (b) Lew in , Tru sts , 1 1th ed . 786 .
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forthw ith be vested jointly in the persons appointed, and that they
shoul d be capable of exercising al l the same powers as it originally
named in the settlement
In 186 0 Lord Cranwmth’s A ct (22 23 Vict. c. 145) by s . 27

con ferred apow er somewhat in this form on the person or person s
nominated for the purpose by the in str ument creating the tru st,
or

,
if there w ere no such person ,

the surviving or continuing tru stee
or tru stees, or the acting execu tor or admin istrator of the last
surviving or con tinu ing tru stee, or the last retiring tru stee. The

provision s of the act
'

w ere, how ever, less complete than the forms
of powers then common ly in u se, and it was consequ en tly often
not relied on in practice (d )

It was in consequ ence repealed in 1881 by s . 71 of the Con

veyan cing Act, 1881 , and replaced by the mu ch w ider provision s
of s . 31 of that act. Even these

,
how ever, w ere found not w ide

enough , and w ere supplemen ted by s . 5 of the Conveyan cing A ct
,

1882, w hich au thorized the appoin tmen t of a separate set of trustees
for any part of the trust property held on trusts distin ct from those

relatin g to any other part or parts of the trust property ; and by
s. 6 of the Conveyancing A ct, 1292, which enabled such an

appointmen t to be made notw ithstan ding that no new tru stees or
tru stee w ere to be appointed of other parts of the tru st property.

These enactments were al l in their turn repealed by s . 5 1 of the

Trustee A ct, 1893, and replaced in slightly differen t language by
s. 10 of thatact

,
which provides

( 1) Where a trustee
,
either original or substitu ted

,
and

whether appointed by a cou rt or otherw ise, is dead, or remain s out
of the Un ited Kingdom for more than tw elve months, or desires
to be discharged from al l or any of the tru sts or pow ers reposed in
or con ferred on him, or refu ses or is unfit to act therein , or is

in capable of acting therein , then the person or person s nominated
for the purpose of appoin ting new trustees by the instrumen t (if
any) creating the tru st, or if there is no such person , or no su ch
person able and w illing to act, then the surviving or continuing
tru stees or trustee for the time being , or the personal represen tatives
of the last su rviving or contin u ing trustee, may by wri ting appoint
another person or other person s to be a trustee or trustees in the

place of the trustee dead , remain ing out of the Un ited K ingdom,

(0) Lew in ,
Trusts, 786 , 787.

(d) See Bythewood Jan nan , Conveyancing , 4th ed. vol . ii . 4 .
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The pow er toappoin t where atru stee “ desires tobe di scharged ,

has the effect Of giving a tru stee a pow er to retire when ever he
pleases , thou gh of cou rse on ly upon the appoin tmen t of a n ew

trustee and as the n ew tru stee can on ly be appoin ted by the person
or person s nominated for the purpose, or if there be n on e by the

surviving or continu ing tru stees or tru stee
,
he can on ly retire if

the latter give their con sen t. The desire of the tru stee to be dis
charged shou ld be stated in express terms in the in strumen t

appoin ting the n ew tru stee , so as to preserve eviden ce of the fact.

A doubt has been suggested whether the expression ! refu ses
to act covers the case of a person appoin ted tru stee w ho dis

claims (f ) . It is argued that such a person is not a tru stee
at al l , an d (2) that he cannot be said to refu se

,

” though he may
be said to “ declin e !

to act
,
and that the expression on ly covers

the case of a tru stee w ho has undertaken the office but afterwards
declin es to take any further part in the ex ecu tion of the tru st.

B ut this appears a qu ite u nn ecessary subtlety, and the great
majority of tex t- w riters seem to be Of opin ion that both classes of
cases are inclu ded
It has been held that paymen t in to court of the tru st fund by

the tru stee under the Trustee Relief A ct (now s . 42 of the Tru stee
Act, 1893) amoun ts to a refu sal to act (ii ) .

There have been but few decision s to explain when a tru stee
is unfit to act w ithin the mean ing of this section . The court

has inheren t j urisdiction in an action for that pu rpose to remove a
trustee and appoint a new one in his place on the grou nd of u n

fitness
,
and probably in any case in which the court w ou ld ex ercise

its ju risdiction it w ill be safe for the person having the statu tory
pow er to exercise it (i) . It is clear that the court wi ll remove a
bankrupt tru stee . It is the du ty of the court

,

”
said Sir George

Jessel, “ to remove a bankrupt tru stee w ho has tru st money to

receive or deal w ith, so that he can misappropriate it. There may
be ex ception s u nder special circumstan ces to that general ru le ; and
it may also be that where a trustee has no mon ey to receive he

(f ) Lew in ,
Tru sts , 1 l th ed . 788. Bu t of New Tru stees

,
1 9 .

see also 798. (k) I n re Wi l l iams’ Settlemen t

(g) R udal l Greig ,
Tr ustee A cts, 4 K . J 87.

3rd ed . 57 ; Champernow n e & John ston , (i) See Rudal l Greig , Trustee
T rustee Acts , 52 ; Easton ,

Appointment Acts , 3rd ed . 58.



POWER OF APPO INTING NEW TRUSTEE. 345

ought not to be removed merely because he has become bankrupt ;
but I consider the general ru le to be as I have stated . The reason
is obvious . A necessitou s man is more likely to be tempted to
misappropriate trust funds than on e who is w ealthy ; and, besides ,
aman who has not show n pru den ce in managing his own affairs is
not likely to be su ccessfu l in managing those of other people ”

(7)
The person or persons who have pow er to appoin t new trustees
under this section can therefore appoint a n ew trustee in place of
one who has become bankr upt, atany rate as ageneral rule (If) .

A trustee is “ in capable of acting if he is of unsound mind
but the expression does not refer to mere legal incapacity , such as
that of in fancy or covertu re .

The words the person or person s nominated for the purpose of
appointing new trustees,” mean the person or person s nominated
for the pu rpose of appoin ting n ew trus tees in the particu lar even t
which has happened.

I l lustration .

A settlement nominates person s tohave the power of appoin ting
n ew trustees in specified even ts

,
in clu ding the even t of a trustee

becoming incapable, but not in clu din g the event of a tru stee
becoming un fit. On e of the tru stees becomes a bankrupt and
absconds. This makes him u nfit ” bu t not

“ incapable ”
of

acting, and the appoin tmen t of n ew tru stees mu st be made, not by
the persons nominated , but by the con tin u ing trustees under the
provision s of thi s section . I n re Wheeler and De Rochow, ( 189 6 )
1 Ch . 315 .

The words the in strumen t, if any, creating the tru st Show
that the section is applicable to all tru sts

,
whether created in

w riting or not, and this is emphasized by the defin ition clause of
the act

,
where “ trust is defined as including implied and con

structive trusts.

The provision that “ if there is no such person or no such

(j ) In re Barker
’
s Tru sts 1 (It) Certain ly they can if he has

Ch . D . 43 ; In re A dam
’
s Trust absconded as w ell : In re Wheeler and

12 Ch . D . 6 34 ; Bowen v. Phi l lip s, (1897) D e Roehow , (1896 ) 1 Ch . at p . 322.

1 Ch. 174 ; Trustee Act, 1893, s . 25 (l ) In re Blake W . N . 173.
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person able and willing to act covers the case of the person s
nominated being unable to agree on their appoin tee.

I l lustration .

By a settlemen t the pow er of appointing new tru stees is vested
in a hu sband and his w ife du ring their join t lives . They are

l ivin g apart, and are unable to agree in the selection of n ew

tru stees . The legal personal representatives of the last surviving
trustee are en titled to exercise the statu tory pow er . In re Shep

pard
’
s Settlement Tru sts W . N . 234 .

By the words the surviving or con tinu ing tru stee or trustees
for the time being is mean t one who is to con tin ue to act after
the completion of the appointmen t (m) .

I l lustrations .

A . and B . are trustees of aw il l . B . desires to retire . A .

appoin ts X . in his place w ithou t the concu rren ce of B . The

appoin tment is properly made. In re Norr is 27 Ch . D .

2 . A . , B . and C. are tru stees of a settlemen t. C. remain s out of
the Un ited K ingdom for more than tw elve mon ths . A . an d B .

,

w ithou t the concurrence of C.
,
appoin t X . a tru stee in his place .

The appoin tmen t is valid . In re Coates to Parsons 34

Ch . D . 370.

By sub- s. however , the provision s of this section relative
to a contin uing tru stee include a refu sing or retiring tru stee if
w illing to act in the execution of the provision s of the section .

So that if a tru stee who w ishes to retire cares to join in the

appointmen t of a n ew tru stee in his place, he is en titled to do so ;

but if he does not care to do so
,
the appoin tmen t can be made by

the continu ing trustee w ithou t him .

The personal representatives of the last su rviving or con

tinn ing tru stee mean s, it w ou ld seem , the person s who are for the

(m) In re Norr is , A l len v . Norr is 27 Ch . D . 333 ; In re Coates to Parsons

34 Ch . D . 370 .
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dom
, or as the case may be, or whether it means some person or

persons other than the person exercising the pow er of appoin tmen t.
Mr . Justice K ekewich has held that

,
since it mu st mean the latter

w here the person appoin ting is a su rviving or con tinuing tru stee,
or retiring or refusing trustee, it mu st mean the same where the
person appointing is aperson n om inated for the pu rpose, and that
therefore he cannot appoin t himself either alone or w ith any other
person (r) . Apart from this , how ever, it has been said that in any
case apow er to appoin t new tru stees is afiduciary pow er , and that
as a con sequence the person having it cannot appoin t himself (s) .
On the other hand

,
it has been said that there is no ru le that a

donee of a power to appoin t new trustees is u nable to appoin t
himself where the language of the power permits, and that the

cour t w ill san ction such an appoin tmen t in special circumstan ces (t) .

S . 10 of the Trustee Act
,
1893, proceeds as follow s

(2) On the appointmen t of a n ew tru stee for the w hole or

any part of trust property
(a) The n umber of tru stees may be increased ; and
(b) A separate set of tru stees may be appointed for any part

of the trust property held on trusts distinct from those

relating to any other part or parts of the tru st pro
perty , notw ithstan ding that no n ew trustees or trustee
are or is to be appointed for other parts of the trust
property , and any ex isting trustee may be appointed
or remain one of su ch separate set of trustees : or , if
on ly one tru stee was originally appoin ted , then one

separate tru stee may be so appoin ted for the first

mention ed part ; and
(0) It shall not be obligatory to appoin t more than on e n ew

tru stee where on ly on e trustee was originally appoin ted ,
or to fil l up the original n umber of trustees where
more than two tru stees w ere originally appointed ; but
except where on ly on e tru stee was originally appointed ,
a trustee shall not be discharged under this section

(r) In re Samp son , ( l 906 ) 1 Ch . 435 . (t) Montefiore v. Guedal la, (1903) 1 Ch .

(s) In re Sheat
’
s Settlement 42 723, Bu ckley, J . In this case the pow er

Ch . D . 522, Kay, J. ; I n re Newen
,

w as to appoint a new trustee or

Neweh v . Barnes , (1894) 2 Ch . 29 7, tru stees .

K ekewich , J.
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from his trust u n less there w ill be at least two tru stees
to perform the tru st and

(d) Any assuran ce or thing requ isite for vesting the tru st
property or any part thereof join tly in the person s
who are the tru stees shall be ex ecu ted or done.

Paragraphs (a) , (c) and (d) of this sub- section are re- enact
men ts of sub- ss . (3) and (4) respectively of s . 31 of the Con

veyan cing A ct
,
1881 , and paragraph (b) is substan tially a re

enactmen t of s . 5 of the Con veyancing A ct
,
1881 , and s . 6 of the

Con veyan cing A ct
,
1892.

S . 10 of the Tru stee A ct
,
1893, contin u es as follow s

(3) Every n ew tru stee so appoin ted as Well before as after
al l the tru st property becomes by law or by assu ran ce or otherw ise
vested in him

, shall have the same pow ers , au thorities and dis

cretion s, and may in al l respects act as if he had been originally
appoin ted a tru stee by the in strumen t (if any) creatin g the tru st .

(4) The provision s of this section relative to a tru stee w ho is
dead in clude the case of a person nominated tru stee in a w ill
bu t dying before the testator, and those relative to a con tinu ing
tru stee in clude a refu sing or retir ing tru stee if w illing to act in the
ex ecu tion of the provision s of this section .

(5 ) This section applies on ly if and as far as acon trary inten
tion is not expressed in the in strument (if any) creating the trust,
and shall have effect subject to the terms of that instrumen t and
to any provision s therein con tain ed .

(6 ) This section applies to trusts created either before or after
the commencemen t of this act.

”

These sub- section s are a re- enactmen t of sub- ss . (7)
and (8) respectively of the Conveyan cing Act

,
1881 .



350 RETIREMENT AND APPOINTMENT or TRUSTEES.

SECTION LXXVII.
— POWER FOR TRUSTEE To RETIRE

UNDER CERTAIN COND ITIONS .

( 1 ) WH ERE there are more than tw o tru stees
,
if on e of

them by deed declares that he is desirou s of being dis
charged from the tru st

,
and if his cc - tru stees an d su ch

other person ,
if any, as is empowered to appoin t tru stees ,

by deed con sen t to the discharge of the tru stee , and to
the vesting in the cc - tru stees alon e of the tru st property ,
then the tru stee desirou s of being discharged shal l be
deemed to have retired from the tru st

,
and shal l

,
by the

deed, be discharged therefrom u n der this act
,
withou t

any n ew tru stee being appoin ted in his place .

(2) Any assu ran ce or thing requ isite for vesting the
trust property in the con tin u ing tru stees alon e shall be
e xecu ted or don e.

(3) This section applies on ly if and as far as a

con trary in ten tion is not expre ssed in the in strumen t
,

if any, creating the tru st
,
and shal l have effect subject

to the terms of that in strumen t an d to any provision s
therein con tain ed .

This section applies to trusts created either
before or after the commen cem en t of this act (a) .

Previou sly to the coming in to operation of the Conveyan cin g
A ct, 1881 , a tru stee cou ld not retire from the tru st un less some

person was appoin ted in his place, or un less the in strum en t
creating the tru st authorized him to do so, which , how ever , it very
rarely did .

(a) Tru stee Act, 1893, s . 1 1 .
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SECTION LXXVIII .
— VESTING OF TRUST PROPERTY IN

NEW OR CONTINUING TRUSTEES .

( 1 ) WH ERE a deed by which a n ew tru stee is appoin ted
to perform any tru st con tain s a declaration by the

appoin tor to the effect that any estate or in terest in any

land subj ect to the tru st , or in any chattel so subject
,
or

the right to recover and recei ve any debt or other thing
in action so subject

,
shall vest in the person s w ho by

v irtu e of the deed become and are the tru stees for
perform ing the tru st

,
that declaration shall , w ithou t

any con veyance or assignmen t
,
operate to vest in those

person s , as join t tenan ts , and for the pu rposes of the

tru st
,
that estate , in terest , or right .

(2) Where a deed by which a retiring tru stee is

discharged u nder this act con tain s su ch a declaration
as is in this section men tion ed by the retiring an d con

tin n ing tru stees , an d by the other person ,
if any,

empowered to appoin t tru stees , that declaration shall
,

W ithou t any con veyan ce or assignmen t
,
operate to vest

in the con tin u ing tru stees alon e
,
as join t tenan ts , and

for the pu rposes of the tru st , the estate
,
in terest

, or right
to which the declaration relates .

(3) This section does n ot ex tend to any legal estate
or in terest in copyhold or cu stomary lan d

,
or to lan d

con veyed by w ay of mortgage for secu ring mon ey

subj ect to the tru st , or to any such share, stock , ann u ity ,
or property as is on ly tran sferable in books kept by a
company or other body

,
or in man ner directed by or

under act of parliamen t.
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(4) For pu rposes of registration. of the deed in any

reg istry , the person or person s making the declaration
shal l be deemed the con veying party or parties , and the
conveyan ce Shall be deemed to be made by him or them
under a power con ferred by this act.
(5) This section applies on ly to deeds ex ecu ted after

the thirty - first of December on e thou san d eight hu ndred .

an d eighty - on e (a) .

When a n ew tru stee is appoin ted or a trustee retires, it of
cou rse becomes n ecessary for the tru st property to be tran sferred
from the old to the n ew or con tinuing tru stee or trustees, as the
case may be.

This sometimes cau sed difficu lty when a n ew tru stee was being
appoin ted in the place of on e who w as out of the j urisdiction or

incapable of acting ; the latter cou ld not tran sfer the tru st pro
perty, and it was n ecessary to apply to the court for a vesting
order u nder the Tru stee Acts . With a view to saving parties the
expen se of su ch an application ,

it was provided by s . 34 of the

Con veyan cing Act, 1881 , that
(1) Where a deed by w hich a n ew tru stee is appointed to

perform any tru st con tain s a declaration by the appoin tor to the

efiect that any estate or in terest in any land subject to the tru st
or in anychattel so subject

,
or the right to recover and receive any

debt or other thing in action so subject, shall vest in the person s
who, by vir tu e of the deed , become and are the tru stees for
performing the tru st, that declaration shall, w ithou t any convey
an ce or assignment, operate to vest in those person s, as join t
tenan ts and for the purposes of the tru st, that estate, in terest,
or right.

(2) Where a deed by which a retiring tru stee is discharged
under this act con tain s su ch a declaration as in this section
men tion ed by the retiring and con tin u ing tru stees, and by the

other person ,
if any, empow ered to appoin t tru stees, that declara

tion shall, w ithou t any conveyan ce or assignmen t, operate to vest
in the con tin u ing tru stees alone, as join t tenan ts and for the

purposes of the tru st
,
the estate, in terest, or right to which the

declaration relates .

”

(a) Tru stee A ct 1893, s . 12 .

A A
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It w il l be observed that on the appoin tmen t of a new trustee
“

the declaration may be made by the appoin tor , thu s dispensing
w ith the concurren ce of the old tru stee and saving the expen se of

an application for a vesting order by giving the appointor
p ractical ly the same pow er as the court. The declaration mu st,
how ever

, be in the same documen t as the appoin tmen t of the new

tru stee, and the documen t mu st be a deed.

On the other hand , on the retiremen t of a tru stee where no
“

n ew tru stee is being appoin ted in his place, the declaration mu st
be made by both the retiring and the con tinu ing tru stees, and in
addition the person empow ered to appoin t n ew tru stees if any, so

that no saving of expen se or saving in the length of the documen t
of any importan ce is effected .

H ow ever , w ith a view to protecting the rights of the lord of the

manor in which any copyhold property belonging to the tru st is
situate

,
and to preven ting the tr u sts getting on to the title of

property in mortgage to the trust, and to preserving the statu tory
methods of tran sferrin g stocks and shares

,
it was provided by the

third sub- section of s. 34 of the Con veyan cing Act that
(3) This section does not extend to any legal estate or

in terest in copyhold or cu stomary land , or to land con veyed by
w ay of mortgage for securing mon ey subject to the trust, or to any
:su ch share, stock, an n uity or property as is on ly tran sferable in
books kept by a company or other body or in mann er prescribed
by or under act of parliamen t.”

In these cases , therefore, a surrender and admission or
‘

tran sfer
,

as the case may be, is n ecessary , or else an application to the cou rt
“ for a vesting order mu st be made.

Where the tru st property in clu des lan d in the cou n ty of

M iddlesex or Yorkshire
,
registration of a memorial of the tran s

action becomes n ecessary
,
and the section therefore provided that

(4) For the purposes of registration of the deed in any

registry , the person or person s making the declaration shall be
deemed the conveying party or parties, and the con veyan ce shall
be deemed to be made by him or them under a pow er conferred by
this act.”

These provision s of the Conveyan cing Act w ere repealed by
s . 5 1 of the Tru stee Act, 1893, but re~enacted w ord for word in
s . 12 of thatact.
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impossible to obtain a conveyance or assignmen t of property held
on trust, and at the same time the opportun ity was taken to

empow er the court in those cases to appoin t n ew tru stees in a

more summary manner than had previou sly been possible, namely ,
upon petition in stead of by su it
These statutes w ere all repealed and , w ith some modifications ,

re- enacted . by the Tru stee Act, 1850, of w hich ss . 32 and 33

related to the appoin tmen t of n ew tru stees , and authorized the

court to make an order appoin ting n ew tru stees upon petition ,

when ever it shou ld be expedient to appoin t them and it shou ld
be fou nd in expedien t, difii cu lt, or impracticable so to do w ithou t
the assistan ce of the cou rt. These provision s w ere amended by

the Trustee Am endmen t A ct, 1852, ss . 8 and 9 , and the Bank

ruptcy Act
,
1883, s . 147, and al l these enactmen ts w ere repealed

by S . 5 1 of the Tru stee A ct
,
1893, an d re- enacted in a con solidated

form by s . 25 of that act in the w ords given above. The section
,

how ever
,
does not deal exhau stively or gen erally w ith the pow ers

of the cou rt to appoin t n ew tru stees . It
,
like the section s it

replaces , merely provides a simple and expeditiou s method of

appointing n ew tru stees in comparatively simple cases
, substituting

proceedings by petition or summon s in place of a su it or action .

The gen eral ju risdiction to remove and replace tru stees in an

action remain s u naffected by the statu tory provision
It was decided

,
very soon after the act of 1850 came in to

operation ,
that thou gh s . 32 enabled the cou rt to appoin t n ew

tru stees w hen ever it w as expedien t to do so, an d it shoul d be found
in expedient, difficul t, or impracticable to make the appoin tment
w ithou t the assistan ce of the court, the court had no power to
appoin t u n der the act if there w ere aperson who had a pow er of
appoin tin g and w ho was capable of exercising and w illing to

ex ercise the pow er , although he m ight have disclosed an in tention
to ex ercise it corruptly ; and further that the court had no pow er
u nder the act to remove a tru stee again st his w ishes (d ) . The

cou rt therefore can on ly appoin t u nder the act when there is no

person who w ill, or no person who can
,
exercise the pow er (e) .

(b) Easton ,
Appointment of New point in In re H igginbottom , ( 1892) 3

Tru stees , 1 . Ch . 132 ; and on the latter poin t by the

(e) Champernow n e Johnston , C . A . in Re Combs 5 1 L . T . 45 .

Tru stee A cts , 96 . (e) The cases in w hich the cou rt has

(d ) In re H odson
’
s Settlemen t hel d it expedien t to appoint a n ew

9 H are, 1 18 follow ed on the former tru stee w il l be fou n d col lected in Rudal l
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The pow er is to appoin t a n ew tru stee or new tru stees , and

therefore the cou rt has no pow er in ordinary circumstances to
re-appoin t the existing tru stees for the pu rpose of making a

con sequen tial vesting order. This device, though formerly resorted
to

, has been disapproved except in cases in which there is a

reasonable question whether the ex isting tru stees have been validly
appoin ted . The proper course is to obtain a vesting order under
some other sub- section of the act

,
and if there is none appli cable,

one of the trustees shou ld retire so as to enable the court toappoin t
a new tru stee in his place (f ) .
An application for the appoin tment of a new trustee under

this section is made by summon s (g) . If there is apending action
or proceeding in which the summon s can be issued it w ill be by
summon s in that action or proceeding, otherwise it w ill be by
originating summons (h) .

Greig , Tr ustee Acts, 3rd ed . 1 1 1 an d (9 ) Rul es of the Supreme Cou rt,

C hampern own e Johnston , Tru stee Ord . LV . r . l 3a.

A cts , 97. (h) For forms, see Rudal l Greig ,

(f ) Champernowne John ston , Tru stee Acts , 3rd ed. App . V . Forms 8,

T ru stee A cts , 9
,
10 and 1 1

, pp . 336 et seq.
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SECTION LXXX.
— VESTING ORDERS AS To LAND .

any of the following cases , n amely
Where the H igh Cou rt appoin ts or has appoin ted

a n ew tru stee ; and
( i i) Where a tru stee en titled to or possessed of any

lan d
,
or en titled to acon tingen t right therein ,

either solely or join tly with any other
person ,

(a) is an in fan t , or
(b) is ou t of the ju risdiction of the H igh

Cou rt
,
or

( 0 ) can not be found ; and
( i ii ) Where it is un certain w ho w as the su rvivor of

two or more tru stees join tly en titled to or

possessed of any land ; an d
(iv ) Where , as to the last tru stee known to have

been en titled to or possessed of any lan d ,
it is u n certain whether he is liv ing or dead ;

an d

Where there is no heir or personal represen ta
tive to a tru stee who was en titled to or

possessed of land and has died in testate as

to that lan d
,
or where it is u n certain w ho is

the heir or personal represen tative or dev isee
of a tru stee w ho was en titled to or possessed
of lan d and is dead ; an d

(vi) Where a trustee join tly or solely en titled to

or possessed of any land , or en titled to a
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the court by several statutes and especially by Lord St. Leonards’
Tru stee A ct— l l Geo. IV . 1 Will . IV . 0 . 6 0— either to direct a
tru stee u nder disability to con vey or to appoin t some person to

convey for him .

In 1850 a n ew procedur e w as in ven ted . By ss. 3, 4 ,
5 and 6

of the Tru stee Act of that year pow er w as con ferred on the Lord
Chan cellor, as ex ercising j u risdiction over lunatics, to make an

order vesting land , or the right to tran sfer stock or choses in action
held on tru st or by way of mortgage by a lunatic in su ch person ,

in such mann er and for su ch estate as he shou ld direct ; and by
other section s

'

as amended by the Tru stee Ex ten sion A ct, 1852 ,

and the Merchant Shipping A ct, 1855 , pow er was con ferred on the

Cou rt of Chan cery to make a similar order vesting land , or the
right to tran sfer stock or choses In action

,
or ships held on trust or

by way of mortgage w hen the tru stee was an in fan t or out of the
jurisdiction ,

or cou ld not be fou nd , or w hen it w as u n certain which

of two tru stees w as the sur vivor , or whether a tru stee w ere living
or dead , and other specified eventualities , and particu larly upon the
appoin tment of a new tru stee u nder s . 32 of the act.

Su ch an order has come to be called a vesting order.
The provision s of these acts w ere terribly involved , and exhibit

al l the prolixity w hich characterizes legal draftsman ship of the

time . Each section provided on ly for on e specified even t
, and a

repetition of the con sequen ces to arise thereupon was rendered
n ecessary in each . Su ch of them as relate to lu nacy w ere repealed
by s . 342 of the Lu nacy Act, 1890, and replaced by ss . 133 to 143

of that act. and the others by s. 5 1 of the Tru stee A ct
,
1893

, being
for the mOst part replaced by ss . 26 to 41 of that act.

The powers of the cou rt to make vesting orders in the case of

lan d w ere re - enacted in a con solidated form in s . 26 of the last
men tioned act, w hich is in the w ords given above.

The history of the variou s enactmen ts above men tion ed has led
to a conflict of ju risdiction betw een the court in lunacy and the

Chan cery D iv ision of the H igh Court which has produ ced a some

w hat absu rd resu lt. It has already been stated that s . 32 of the

Trustee A ct
,
1850, con ferred pow er on the cou rt to appoin t a n ew

tru stee w hen ever it was expedient, and ss . 34 and 35 gave it pow er
to make a vesting order on the appointmen t of an ew trustee. The

language of these section s was w ide enough to give the cou rt pow er
to appoint a n ew tru stee in the case of a tru stee becom ing a lunatic,
and to make a vesting order thereupon , an d w ould probably have
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been held to be so had it not been that ss. 3
,
4
, 5 and 6 made

special provision for the making of vesting orders in the case of a

lu natic tru stee
,
not by the Cou rt of Chan cery , but by the Lord

Chan cellor sitting in lunacy . It was accordingly held that
although a tru stee cou ld be appoin ted in place of a lu natic tru stee
by the Court of Chan cery , no order divestin g the tru st property
from him an d vestin g it in the n ew trustee cou ld be made in lunacy .

By s . 1 0 of the Tru stee Exten sion A ct
,
1852 , pow er was given to

the Lord Chan cellor in Lunacy to make an order for the appoint
m en t of a n ew tru stee in every case in w hich

,
u nder the Tru stee

A ct, 1850, he had ju risdiction to make a vesting order. Con

sequ en tly , in the case of a lu natic tru stee
,
there was ju risdiction in

lunacy to appoint a n ew tru stee an d to make a vestin g order
con sequ en tial thereon ,

and there was j u risdiction in Chan cery to
appoin t a n ew tru stee but not to make a vesting order. The

repeal and re- enactmen t of these various provision s in the Lunacy
Act

,
1890

,
an d the Trustee A ct

,
1893, respectively , w hich are on ly

con solidating acts
,
has made no differen ce in this respect. It

follow s that although the Chan cery D ivisiqn of the H igh Court
has jurisdiction u n der the Tru stee Act, 189 3 , to appoin t a n ew

trustee in the place of a lu natic , it has still no ju risdiction to make
a vesting order consequ en tial thereon . If a vesting order is
requ ired , resort mu st be had to the cou rt in lunacy (b) .

The above did not apply where a tru stee was both a lunatic
an d an in fant (c) , or both a lunatic and ou t of the j urisdiction
for in these cases pow er to make vesting orders w as con ferred on

the Cou rt of Chancery , apart from any appoin tment of n ew tru stees
by ss . 7 to 12 of the Tru stee A ct

,
1850, an d presumably this also

has not been altered by the repeal and re- enactmen t of the

section s But ow ing to the provision s of s . 30 of the Convey
an cing A ct

,
1881

,
and Part I . of the Land Tran sfer A ct

,
1897

,
it

is not likely that tru st property w ill be vested in an in fan t except
in rare cases .

In certain cases vestin g orders mu st be made an d in titu led both
in Chan cery and in lunacy . This n ecessity occurs when ever a
n ew tru stee is appoin ted in place of a lu natic w ho is on e of

(b) In re M .
, ( 1899 ) 1 Ch . 79 , w here (e) Rn A rrowsmith

’
s Trusts 6

the history of the matter is traced and W . R . 642.

the authorities cited . See also Cham (d ) In re Gardner
'

s Trusts 10

pernown e John ston ,
Tru stee A cts , Ch . D . 29 .

1 04.
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two or more tru stees
,
for

,
in su ch a case, it is n ecessary for the

whole property to be divested from the old tru stees and vested in
the new tru stees

,
otherw ise the join t tenan cy w ill be severed (e) .

In these cases the application is made in lu nacy , an d the order
is made by the Lords Justices exercising j urisdiction as com

missioners in lunacy u nder the Lu nacy Act, and as additional
j udges of the Chancery D ivision u nder the Ju dicature Acts (f ) .

The court mu st be asked to appoint a new trustee as w ell as to
make a vesting order .

A Similar situation arises w hen the tru st property con sists of
or in clu des land or stock in Ireland

,
and the tru stee becomes a

lunatic, for the Lunacy A ct 1890, does not ex tend to Irelan d , and
the Lords Ju stices in Lu nacy have no ju risdiction under it to vest
property in Irelan d

, so that it becomes n ecessarv to resort to the
Chan cery ju risdiction to appoin t a n ew tru stee (g) .

It wou ld be an improvement if the Tru stee A ct w ere amen ded

soas to give complete jur isdiction in al l these cases tothe Chan cery
D ivision , i f not to the cou rt in lu nacy also.

It w i ll be seen that s . 26 of the Tru stee A ct au thorizes the
making of a vesting order of land when a trustee is (a) an in fan t
or (b) is out of the j urisdiction ; or (0) can not be found ; but it
makes no provision for doing so where the tru stee is a bankrupt,
or is convicted of felony , or is otherw ise u nfit or u n w illing to act.

A curiou s con troversy has been raised u pon sub- s. (ii)
which gives the court pow er to make a vesting order where a

trustee cannot be fou nd . Suppose a company registered u nder

the Compan ies A cts goes in to liqu idation and its property is sold ,
but before a formal conveyan ce or assignmen t of it has been

executed to the buyer
,
the company becomes finally dissolved

u nder s . 143 of the Compan ies Act, 186 2 , can it be said to be a
tru stee who “

cannot be found ,” so as to entitle the court to make
an order vesting the property in the buyer
M r . Ju stice Farw ell thought the case fell w ithin the section

,

and made the order in In re General A ccidentA ssurance Corp ora

tion , L imited (ll ) .
M r . Ju stice Bu ckley , how ever , expressed himself u nable to

(c) In re Pearson 5 Ch . D . and I n re Platt 36 Ch . D . 410 .

982 ; In re Uhel l 49 L . T . 196 ; (g) Champernow ne John ston ,

Champernow n e John ston , Tru stee Tr ustee A cts , 105 .

A cts, 105 . (h) (1 904) 1 Ch . 1 47.

(f ) See Ju dicatu re Act, 1873, s . 5 1
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SECTION LXXXI.
—ORDERS AS TO CONTINGENT RIGH TS OF
UNBORN PERSONS .

WH ERE any land is subj ect to a con tingen t right in an

u nborn person or class of unborn person s w ho, on com ing
in to ex isten ce wou ld

,
in respect thereof , become en titled

to or possessed of the land on any tru st , the H igh Cou rt
may make an order releas ing the land from the con tingen t
right , or may make an order vesting in any person the

estate to or Of which the u nborn person or class of u nborn
person s wou ld , on com ing in to ex isten ce , be en titled or

possessed in the land (a).

With a view to facilitate sales of lan d subject to tru sts for the
ben efit of u nborn children

,
it was provided by s . 1 6 of the Trustee

A ct, 1 850, that when lands w ere subj ect to a con tingen t right in
u nborn person s w ho, upon coming into ex isten ce w ou ld in respect
thereof become seised or possessed of su ch lands upon any tru st,
the cou rt might make an order which Shou ld whol ly release and

d ischarge the lan ds from su ch con tingen t right , or to make an

order w hich shou ld vest in any person the estates w hich su ch

u nborn person s w ou ld , upon coming into
,

existen ce, be seised or

possessed of in the lands .

Su ppose , for example, by a deed disen tailing and re- settling a

family estate lan d is lim ited to such u ses as A .
, a father , and B . ,

his son ,
shall jointly appoin t and subj ect thereto to the u se of A.

for life, remain der to B . for life, remainder to the first and other
son s of B . su ccessively in tail , remain ders over ; and u n der their
pow er A . and B . con tract to sell , and B . dies before con veyan ce ;
upon the classes Of remaindermen coming in to existen ce they w ill
hold the land subject to a con stru ctive trust for the purchaser.
This section w ill then apply , and enable the court to release their
con tingent right , or vest it in the purchaser (b) .

S . 1 6 of the Tru stee A ct, 1850, was repealed by S . 51 of the

Tru stee A ct
,
1893, and re- enacted -in the w ords prin ted above by

s . 27 of that act.

(a) Tru stee A ct
,
1893, s . 27. W . R . 408. See al so Wake v . Wake

(b) H argreaves v . Wr ight l 17 Ju r ist, 545 .
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SECTION LXXXII.
— VESTING ORDER IN PLACE OF CONVEY

ANCE BY INFANT MORTGAGEE.

WH ERE any person en titled to or possessed of land
,
or

en titled to a con tingen t right in lan d , by way of secu rity
for mon ey

,
is an in fan t

,
the H igh Cou rt may make an

order vesting or releasing or disposing of the land or

right in like mann er as in the case of an in fan t
trustee (a) .

Formerly , when amortgagee of real estate died intestate and

his heir was an in fan t, there was no on e capable of recon veying
the mortgaged property to the mortgagor when the latter desired
to redeem . This difficu lty was provided for by ss . 7 and 8 of the

Tru stee A ct
,
1850, w hich enabled the Court of Chan cery to make

a vesting order in the same way as it cou ld do in the case of an

in fan t tru stee.

These section s w ere repealed by s . 51 of the Tru stee A ct, 1893,

and re - enacted in a con solidated form by s . 28 of the Tru stee A ct
,

1893, in the w ords given above. The matter is , how ever , of little
practical importan ce , ow ing to S . 30 of the Con veyan cing A ct

,

1881 , which provides that, on the death of a sole tru stee or mort
gagee of real estate, the real estate shall, n otw ithstanding any

testamen tary disposition ,
devolve to and become vested in his

personal represen tatives as if it w ere a chattel real. Copyhold
property is , how ever, excepted from the operation of this section if
it is vested in the deceased as tenant on the cou rt rolls by s . 88 of

the Copyhold A ct
,
1 894

,
and the provision may therefore 0 0

sional ly be u sefu l where a sole or sole sur viving mortgagee of

copyhold land who has been admitted dies in testate and his

cu stomary heir is an in fant.

(a) Tru stee A ct, 1893, s . 28.
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SECTION LXXXIII.
— VESTING ORDER IN PLACE OF CON

VEYANCE BY H EIR OR DEVISEE OR PERSONAL

REPRESENTATIVE or MORTGAGEE.

WH ERE a mortgagee of land has died wi thou t hav ing
en tered in to the possession or in to the receipt of the ren ts
an d profits thereof , and the mon ey du e in respect of the
mortgage has been paid to a person en titled to receive
the same

,
or that last -men tioned person con sen ts to any

order for the recon veyan ce of the lan d
,
then the H igh

Cou rt may make an order vesting the land in su ch person
or person s in such man n er and for su ch estate as the

cou rt may direct in any of the following cases , namely ,

(a) Where an heir or personal represen tative or

devisee of the mortgagee is out of the ju ris
diction of the H igh Cou rt or can not be
fou nd ; and

b) Where an heir or person al represen tative or

devisee of the mortgagee on deman d made
by or on behalf of a person en titled to requ ire
a con veyan ce of the lan d has stated in writing
that he will n ot con vey the same or does n ot

con vey the same for the Space of twen ty- eight
days n ex t after a proper deed for con veying
the land has been tendered to him by or on

behalf of the person so en titled an d

Where it is u n certain which of several devisees
of the mortgagee w as the su rvivor ; and
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The section was applied in a case in 1895 , in which the mort
gagor had repaid the mortgage mon ey, but the mortgagee had
died before any recon veyan ce had been execu ted . H e had made a

w ill appointing execu tors, butthe validity of the w il l was dispu ted
and an action to establish it had been commenced but had not

been set dow n for trial. Mr . Justice North held that par . (e) of
the section applied, an d made an order vestin g the mortgaged
property in the mortgagor But the deceased mortgagee w as

here clearly a con structive tru stee for the mortgagor , so that the
order might ju st as w ell have been made u nder s. 26 (v) of the
Trustee Act

,
1893 (d ) .

(c) In re Cook
’
s M ortgage, (1895) 1 Ch . (d) See Champernown e John ston

,

700. Trustee Acts, 1 16 .
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SECTION LXXXIV .
— VESTING ORDER CONSEQUENTIAL ON

JUDGMENT FOR SALE OR MORTGAGE or LAND .

WH ERE any cou rt gi ves a j udgmen t or makes an order
directing the sale or mortgage of any land , every person
w ho is en titled to or possessed of the land

,
or en titled to

a con tingen t right therein ,
and is a party to the action

or proceeding in which the ju dgmen t or order is given
or made or is otherw ise bou nd by the j u dgmen t or order ,
shal l be deem ed to be so en titled or possessed , as the
case may be , as a tru stee within the mean ing of this act ;
and the H igh Cou rt may, if it thinks expedien t , make
an order vesting the land or any part thereof for su ch
estate as that cou rt thinks fit in the pu rchaser or mort
gagee or in any other person (a) .

With a View to enabling the court to make a vesting order
,
it

was enacted by s . 29 of the Tru stee A ct, 1850 that “
when a

decree shall have been made by any cou rt of equ ity directing the
sale of any lands for the payment of the debts of a deceased p erson ,

every person seised or possessed of su ch lands or en titled to a con

tingen t right therein as heir , or u nder the w ill of su ch deceased

debtor
,
shall be deemed to be so seised or possessed or en titled, as

the case may be, upon a tru st w ithin the mean ing of this act ; an d
the Court of Chan cery is hereby empow ered to make an order
wholly discharging the con tingen t right u nder the w ill of su ch

deceased debtor of any u nborn person .

”

This being confin ed to sales for paymen t of debts was foun d to
be too narrow in its operation ,

and it was therefore enacted by

(a) Tru stee A ct, 1893, s . 30
,
as amended by s . 1 of the Tru stee A ct (1893)

Am endment A ct, 1 894 .

H 0
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s . 1 of the Trustee Ex ten sion A ct, 1852 , that “
when any decree or

order shall have been made by any cou rt of equ ity directing the
sale of any lands for any p zupose whatever , every person seised or

possessed of such land
,
or en titled to a con tingent right therein ,

being a party to the su it or proceeding in which su ch decree or

order shall have been made, an d bound thereby , or being otherw ise
bound by su ch decree or order , shall be deemed to be so seised or

possessed or en titled (as the case may be) upon a tru st w ithin the
mean ing of the Tru stee Act

,
1850 an d in every such case it shall

be law fu l for the Cou rt of Chan cery , if the said court shall think it
expedien t for the purpose of carryin g su ch sale in to effect, to

make an order vesting su ch lands , or any part thereof, for su ch

estate as the cou rt shall think fit, either in any pu rchaser or in
su ch other person as the cou rt shall direct ; and every su ch order
Shall have the same effect as if su ch person so seised or possessed

or en titled had been free from al l disability, and had du ly executed
al l proper c onveyan ces and assignmen ts of su ch lan ds for su ch

estate .

”

It w i ll be seen that these section s are confined to the case of

the sale of land and after a decree or order of the cou rt, but it was
held in the case of I n re A ngelo (b) in 1852 that

,
sin ce the act of

1850 applied to con stru ctive tru sts
,
even on a sale of stock standin g

in the name of A .
,
if properly made by B . ,

the cou rt cou ld treat

A . as a tru stee for the purchaser and make a vesting order u nder
the provision s of ss . 22 to 25 of the act. In view of this decision

,

it was not u n reasonable to suppose that a vendor of land was no

less a tru stee and that the above section s w ere really u nn ecessary
,

and it was in fact so argu ed in the case of In re Carp enter
-

(c)
shortly afterwards ; butVice—Chan cell or Page-Wood held that in
the case of land, the con structive trust mu st first have been

declared by a decree of the cou rt
,
on the grou nd that there might

always be a question in the case of land w hether the con tract cou ld
be en forced by a su it for Specific performan ce, an d it w ou ld be
extremely in con ven ien t to declare the vendor to be a tru stee upon

a petition on w hich that poin t cou ld not be decided . And this has
been approved and follow ed by the Court of Appeal There
is on e case, how ever, in w hich a vendor of land is a trustee for

(b) ( l 852) . 5 De G . & Sm . 27s. (a) I n re Cul ling 32 Ch . D .

(c) Kay ,
4 18. 333.



https://www.forgottenbooks.com/join


372 RETIREMENT AND APPOINTMENT OF TRUSTEES .

SECTION LXXXV .
— VESTING ORDER CONSEQUENTIAL ON

JUDGMENT FOR SPECIFIC PERFORMANCE
,
ETC.

WH ERE a j udgmen t is given for the specific performan ce
of a con tract con cern ing any lan d , or for the partition ,

or sale in lieu of partition ,
or ex change , of any land , or

gen erally where any j udgmen t is gi ven for the con vey
an ce of any lan d either in cases arising out of the

doctrin e of election or otherwise, the H igh Cou rt may
declare that any of the parties to the action are tru stees
of the land or any part thereof within the mean ing of

this act
,
or may declare that the in terests of u n born

person s who m ight claim un der an y party to the action ,

or u n der the will or volun tary settlem en t Of any person
deceased w ho was du ring his lifetim e a party to the

con tract or tran saction s con cern ing which the judgmen t
is given ,

are the in terests of person s w ho, on com ing in to
ex isten ce, wou ld be tru stees W ithin the m ean ing of this
act, an d thereupon the H igh Cou rt may make a vesting
order relating to the rights of those person s , born and

u nborn ,
as if they had been tru stees (a) .

It was provided by s . 30 of the Tru stee A ct
,
1850, that w hen

any decree shall be made by any court of equ ity for the specific
performan ce of a con tract con cerning any lands or for the partition
or ex change of any lands , or generally when any decree shal l be
made for the con veyance or assignmen t of any lands either in cases

arising out of the doctrin e of election or otherw ise, it shall be
law fu l for the said court to declare thatany of the parties to the

(a) Tru stee Act, 1893, S . 31 .
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said su it w herein su ch decree is made are trustees of su ch lands or
any part thereof w ithin the mean ing of this act, or to declare
con cern ing the in terests of u nborn person s who might claim u nder
any party to the said su it or under the w ill or volun tary settlement
of any person deceased w ho was du ring his lifetime a party to the
con tract or tran saction s con cern ing w hich su ch decree is made that
su ch in terests of u nborn person s are the interests of person s who

upon coming in to existen ce wou ld be tru stees w ithin the mean ing
O f this act, ” and the cou rt was thereupon given pow er to make
the same orders as in the case of trustees .

This section was extended to cases w here, in su its for partition ,

the cou rt directs a sale in stead of a division of the property by
s . 7 of the Partition A ct, 186 8.

Both section s w ere repealed by sect. 51 of the Tru stee A ct
,

1893
,
and re - enacted by s. 31 of that Act in the w ords given

above.

The follow ing cases illu strate the application of the section s

I l lustrations .

1 . A . and B . pur chase real estate as tenants in common . A .

settles his share by his w ill
,
under w hich u nborn issu e might

become en titled to legal estates. A . an d B . die, an d the in terests
in the real estate being very n umerou s, a partition su it is com

men ced , and a decree for sale made . The cou rt can declare that
the parties to the su it are tru stees, and that the in terests of the

u nborn issue are those of tru stees.

“

Lees v. Coulton L . R .

29 Eq. 20 (b) .

2. In an action for specific performan ce of a con tract to gran t
a lease the defendan t is ordered to execu te a lease to the plain tiff .

On defendan t refu sing the cou rt can declare him a trustee and

appoin t aperson to ex ecu te the lease on his behalf. H al l v . H ale

51 L . T. 226 (c) .

(5) But a separate appl ication ou ght (c) Conf . Cowper v . H armer 57

to be made to appoint n ew tru stees , and L . J . Ch . 46 0.

for a vestin g order . Ibid.
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3. In apartition su it the property is ordered to be sold . One

third of it belongs to a lunatic residen t out of the ju risdiction ,

whose commi ttee refuses to convey. The cou rt can declare the
lunatic a tru stee, and appoin t a person to convey his share. Casu'

el l

v. Skeen 6 9 L . T. 854.

4 . In an application to the court for the pu rpose, it is declared
to be for the benefit of an infan t to elect to take u nder aw ill
disposing of his property. The in fant being tenan t in tail in
possession of that property, the cou rt can declare him a tru stee,
and appoin t aperson to con vey the property for such estate as the
in fan t cou ld if of fu ll age con vey. In re Montagu , Faber v .

Montagu , (1896 ) 1 Ch. 549 .
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SECTION LXXXVII .
— POWER OF COURT To APPOINT

PERSON To CONVEY .

IN all cases where a vesting order can be made u n der
any of the foregoin g provision s , the H igh. Cou rt may,
if it is more con ven ien t

,
appoin t a person to con vey the

land or release the con tingen t right , and a con veyan ce
or release by that person in con form ity with the order
Shall have the same effect as an order un der the appro
priate provision (a) .

S . 20 of the Tru stee Act
,
1850, provided that, in stead of making

a vesting order under the foregoing provision s the court might,
if it was more conven ient , appoin t a person to convey the land or
release the contingen t right. This w as repealed by s . 51 of the

Trustee A ct
,
1898, and re—enacted in the words given above by

s . 33 of that act.
Whether avesting order shall be made , or some person appointed

to con vey , is chiefly amatter of expen se
The con veyan ce Shou ld con tain a recital Show ing that it is made

in obedien ce to the order of the cou rt, and shou ld be ex ecuted by

the person appoin ted to convey in his own name (c) .

(a) Tr ustee A ct, 1893, 33. Sm . G . 478 ; Shepherd v . Churchi l l

(b) See H ancox v . Sp ittle 3 25 Beav . 21 .

(c) Lew in , Tru sts , 1 l th ed . 832 .
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SECTION LXXXVIl l .
—EFFECT OF VESTING ORD ER As To

COPYH OLD LAND .

( 1 ) WH ERE an order vesting copyhold land in any per

son is made u n der this act with the con sen t of the lord
or lady of the manor

,
the land shall vest accordingly

withou t su rren der or adm ittan ce.

(2 Where an order is made u nder this act appoin ting
any person to con vey any Copyhold land , that person
shall execu te an d do al l assu ran ces an d things for com

pleting the assu ran ce of the land ; an d the lord an d lady
of the manor an d every other person shall

,
subj ect to the

cu stoms of the manor an d the u sual paymen ts , be bou n d
to make admittan ce to the land an d to do al l other acts
for completin g the assu ran ce thereof, as if the person s in
whose place an appoin tmen t is made were free from
d isability an d had ex ecuted and don e those assu ran ces
and things (a) .

In the case of copyhold land , the Trustee Act, 1850, gave the
court pow er to vest the land in any person for al l the estate vested
in the person in respect of whom the in con ven ien ce to be remedied
arose, w ithout any con sen t on the part of the lord of the manor.
On the order being made the person in whom the land is vested by
it applies for admission as if the land had been surrendered . Or

,

in stead of making a vesting order, the cou rt m ight— again w ithou t
the con sen t of the lord of the manor— appoin t aperson to convey
the land , in which case the person appointed mu st surrender
and the person in w hose favour the order is made be admitted (b) .

(a) Trustee A ct, 1893, s . 34. (6) See Lewin , Tru sts, 1 1th ed . 833.
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In order to simplify matters, how ever, it was provided by s . 28

of Tru stee A ct, 1850, that if the lord of the manor con sen ted
to the vesting order being made the estate shou ld vest , w ithou t the
n ecessity for any su rren der or admittan ce . This was repealed by
s . 5 1 of the Tru stee Act, 1893 and re- enacted by s . 34 of that act
in the w ords given above.

The con sen t of the lord of the manor shou ld be proved by a
verified certificate. H e shou ld not be made a party to the

application

A g les v . Cox 17 Beav . 584.
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tran sfer or call for a tran sfer of stock , or to receive
the div idends or in come thereof

,
or to su e for or recover

a chose in action
,
in any su ch person as the cou rt may

appoin t
Provided that

(a) Wh ere the order is con sequ en tial on the appoin t
men t by the cou rt of a n ew trustee , the right
shall be vested in the person s w ho

,
on the

appoin tm en t . are the tru stees ; and
(b) Where the person whose right is dealt wi th by

the order was en titled join tly with another
person ,

the right Shall be vested in that last
m en tioned person either alon e or join tly with
any other person whom the cou rt may appoin t .

2) In al l cases where a vesting order can be made

u n der this section ,
the cou rt may, if it is m ore cou ve

n ien t
,
appoin t some proper person to make or j oin in

making the tran sfer .
(3) The person in Whom the right to tran sfer or call

for the tran sfer of any stock is vested by an order of the
cou rt u nder this act

,
may tran sfer the stock to himself or

any other person ,
accord ing to the order

,
an d the Banks

of Englan d an d Ireland and all other compan ies shal l
Obey every order un der this Section according to its tenor .
(4 ) After notice in writing of an order u nder this

section it Shall not be lawfu l for the Ban k of England or

of Irelan d or any other compan y to tran sfer any stock
to which the order relates or to pay any di vidends thereon
except in accordan ce with the order
(5 ) The H igh Cou rt may make declaration s an d g ive

direction s con cern ing the man n er in which the right to
any stock or chose in action vested u nder the provision s
of this act is to be exercised .
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(6 ) The prov ision s of this act as to vesting orders
shal l apply to Shares in ships registered under the acts
relating to merchan t shipping as if they were stock (a) .

It has already been stated that power was con ferred on the

Cour t of Chancery by variou s section s of the Tru stee Act
,
1850,

as amended by the Tru stee Ex ten sion A ct
,
1852

,
and the Merchan t

Shipping Act, 1855 , to make an order vesting in su ch persons as
it shou ld think fit

,
the right to tran sfer stock , or choses in action

,

or ships held on tru st, or by way of mortgage w hen the tru stee
was an in fan t

,
or out of the ju risdiction

, or cou ld not be found
,
or

other specified eventualities, and particu larly upon the appoin tmen t
of n ew tru stees .

The numerou s section s in which these provision s w ere to be
fou nd w ere al l repealed by S . 5 1 of the Trustee A ct, 1893, and

replaced by s . 35 of that act in a con solidated and conden sed form,

ju st as those relating to vesting orders in the case of lan d w ere
replaced by S . 26 . These two section s are of similar character

,

but not iden tical . For example, u nder s . 26 there is pow er to
make a vesting order “

w here it is u n certain w ho was the su rvivor
of tw o or more tru stees ” ; there is no su ch pow er in s . 35 . On the

other hand , there is pow er under the latter section to make a

vesting order as to stock w hen a trustee n eglects or refu ses to
tran sfer stock or to su e for or recover a chose in action for
tw en ty- eight days n ex t after an order of the H igh Court for that
pu rpose has been served on him there is n o su ch pow er in s. 26 .

The reason for these distin ction s is not apparen t . It wou ld be an
improvemen t if the pow ers con ferred on the courtw ere made the
same in both classes of cases and con solidated in to on e section .

It has more than on ce been suggested by tex t w riters , that in stead
of enum erating a n umber of particu lar cases in which the powers
may be ex ercised

,
which has been the plan adopted in al l the

statutes hitherto, it w ou ld be better to frame a gen eral enactmen t
w ide enough to cover al l cases
The conflict of j urisdiction referred to in conn ection w ith

vesting orders as to land arises also in conn ection w ith this
section .

(a) Tru stee A ct, 1893, s . 35. Tru stee A cts , 1 06 .

See Easton , Appoin tment of New (0) See above u nder sect. LXXX .
,

Tru stees , 2 Champernown e John ston , p . 36 0 .
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SECTION XC.
— PERSONS ENTITLED To APPLY FOR ORDERS .

( 1 ) AN order u nder this act for the appoin tmen t of a
new tru stee or con cern ing any land , stock , or chose in
action subject to a tru st , may be made on the application
of any person beneficial ly in terested in the land, stock ,
or chose in action , whether u n der disability or not

,
or

on the appl ication of any person du ly appoin ted trustee
thereof .
(2 ) An order under this act con cern ing any lan d,

stock , or chose in action subj ect to a mortgage may be
made on the appl ication of any person ben efic ial ly
in terested in the equ ity of redemption , whether u nder
d isability or n ot, or of any person in terested in the

mon ey secu red by the mortgage (a).

S . 37 of the Tru stee A ct, 1850, provided that an order under
the act for the appointment of a new trustee

,
or concern ing

any lands , stock, or chose in action subject to a tru st, m ight be
made upon the application of any person beneficially in terested,
w hether u nder disability or not, or of any person du ly appoin ted
as a trustee thereof, and that an order concern ing any lands, stock,
or chose in action subject to a mortgage might be made on the

application of any person ben eficially interested in the equ ity of
redemption ,

whether under disability or not, or of any person
in terested in the moneys secur ed by the mortgage.

It has been held that a person having a con tingen t interest in
a trust fund , as distingu ished from amere possibil ity of an in terest,
is aperson beneficially in terested for this purpose
Where an order for the sale of property has been made

, the

purchaser, if he has paid his pu rchase-money , is a proper person
to apply

The above section of the act of 1850 was repealed by s . 5 1 of

the Tru stee Act, 1893, and re- enacted by s. 36 of that act.

(a) Tru stee A ct, 1893, s . 36 . (c) Ron
-lay v . A dams ( l 85 l ) , 14 Beav .

(b) I n re Sheppard
’
s Trusts 4 1 30 ; Agles v . 17 Beav . 584 .

D e G. F. J. 423.
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SECTION XCII.
— POWER To CH ARGE COSTS OF ORDER

APPOINTING NEW TRUSTEE
,
ETC. ON TRUST ESTATE .

TH E H igh Cou rt may order the costs an d expen ses of

and in ciden t to any appl ication for an order appoin ting
a n ew trustee

,
or for a vesting order , or of and in ciden t

to any su ch order
,
or any con veyan ce or tran sfer in

pu rsuan ce thereof , to be paid or raised ou t of the lan d
or personal estate in respect whereof the sam e is made

,

or out of the in com e thereof
,
or to be born e an d paid in

su ch mann er and by su ch person s as to the cou rt may
seem j u st (a).

When the court was exercising the pow ers conferred on it by
the Tru stee A ct

,
1850, it was exercising a Special statu tory juris

diction ,
w hich was limited en tirely by the act. In order

,
therefore,

to give it pow er to deal w ith costs of the proceedi ngs taken u n der
the act, s . 5 1 provided that the court m ight order the costs and

expen ses of and relating to the petition s , orders , direction s, con

veyan ces, assignments and tran sfers to be made in pur suan ce of

the act, or any of them , to be paid and raised ou t of or from the

lands or personal estate, or the rents or produ ce thereof, in respect
of w hich the same respectively shou ld be made or in su ch mann er
as the cou rt shou ld think proper.
The cou rt

,
how ever, w as strictly limited by the w ords of the

section , and it was con sequ en tly held that it cou ld make no order
for the costs of an application under the act to be paid by the
responden t whose condu ct rendered the application n ecessary
sin ce the section on ly au thorized it to order the costs to be paid
an d raised out of the property .

The section was therefore repealed by s . 51 of the Tru stee A ct
,

1893, and re - enacted in aw ider form by s. 38 of that act in the

words given above, from which it w ill be seen that the cou rt may
n OW order the costs to be born e an d paid in su ch mann er and by
such p ersons as to the court may seem ju st .

(a) Tru stee A ct
,
1893, s . 38. I n re Sarah K n ight

’

s ma 26

(b) In re Pr imrose 23 Beav . Ch . D . 82 ; In re M i l ls
’
Estate

590 ; In re Sparks 6 Ch . D . 36 1 33 Ch . D . 24.
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SECTION XCIII.
— TRUSTEES OF CHARITIES .

THE powers con ferred by this act as to v esting orde rs
may be exerci sed for vesting any land , stock, or Chose
in action in

“

any tru stee of a charity or society over
which the H igh Cou rt wou ld have ju risdiction upon

ac tion du ly in stitu ted
,
whether the appoin tment of the

tru stee was made by ins trumen t u nd er a power or by

the H igh Cou rt under its gen eral or statu tory ju ris
diction (a) ,

s. 45 of the Tru stee A ct, 1850 , au thorized the cour t to ex ercise
the pow er of making vesting orders con ferred by it in the case of a
tru stee of any charity or society over which the cou rt w Ou l-d

have ju risdiction upon suit du ly in stitu ted .

”

This was repealed by s . 51 of the Tru stee A ct
, 1893,

w ords given above by s .

'

39 that act.

1898
,
s . 39.
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SECTION XCIV.
—ORDERs MADE ON CERTAIN ALLEGATIONS

TO BE CONCLUSIVE EVIDENCE .

WH ERE a vesting order is made as to any land under this
act or under the Lunacy Act, 1 890, or u n der any act
relating to lun acy in Ireland , fou n ded on an allegation
of the person al in capacity of a tru stee or mortgagee, or
on an allegation that a tru stee or the heir or person al
represen tative or dev isee of a mortgag ee is ou t of the

j uri sdiction of the H igh Cou rt or cannot be found , or
that it is un certain which of several trustees or which of

several devi sees of a mortgagee was the su rv ivor , or

whether the last tru stee or the heir or personal represen
tative or last surviving devisee of amortgagee is li v ing
or dead, or on an al legation that any tru stee or mort
gagee has died in tes tate withou t an heir , or has died
and it i s not know n who is his heir or person al repre
sentative or devisee , the fact that the order has been so

made Shall be con clusive eviden ce of the matter so

alleged in any cou rt upon any question as to the validity
of the order ; but this sec tion shal l not preven t the H igh
Cou rt from di recting a recon veyan ce or the payment of

costs occasioned by any such order if improperly Ob

tained (a).

The making of a vesting order of lan d on an allegation of the

personal incapacity of a tru stee or mortgagee, or of any other fact
founding the jurisdiction to make the order

,
was made conclu sive

evidence of the matter alleged in any court upon any question as

to the legal validity of the order by s .

'

44 of the Tru stee Act,
1850.

This was repealed and re- enacted in the words given above by
s . 40 of the Tru stee Act, 1 893.

(a) Tr ustee A ct, 1893, s . 40.
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Part XI. JUDICIAL TRUSTEES.

SECTION XCVI.
— POWER OF COURT ON APPLICATION
APPOINT JUD ICIAL TRUSTEE .

( 1 ) WH ERE appl ication i s m ade to the cou rt by or on

behalf of the person creating or in tending to create a

tru st
,
or by or on behalf of a tru stee or ben efic iary , the

cou rt may,
in its discretion

,
appoin t a person (in this act

called a ju dicial tru stee) to be a tru stee of that tru st ,
either join tly w ith any other person or as sole tru stee ,
and

,
if su fficien t cau se is shown

,
in place of al l or any

ex isting tru stees .

(2) The adm in istration of the property of a deceased

person ,
whether a testator or in testate

,
shal l be a tru st

,

an d the execu tor or adm in istrator a trustee , within the

mean ing of this act.
(3) Any fit and proper person n om inated for the

pu rpose in the application may be appoin ted a j u dicial
tru stee

,
and

,
in the absen ce of su ch nom ination

, or if

the cou rt is n ot satisfied of the fitn ess of a person SO

n om inated , an Official Of the cou rt may be appoin ted ,
and in any case a ju dicial tru stee Shall be subject to the

con trol an d supervision of the cou rt as an Officer thereof .
(4) The cou rt may,

either on requ est or withou t
requ est , gi ve to a j udicial tru stee any gen eral or special
direction s in regard to the tru st or the adm in istration
thereof .
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(5 ) There may be paid to a judicial tru stee out of

the tru st property su ch remu neration
,
not ex ceeding the

prescribed lim its , as the cou rt may assign in each case ,
s ubj ect to any rules u nder this act respecting the appli
cation of su ch remu n eration where the j udicial trustee
is an official of the cou rt , and the remu neration so

assign ed to any j udicial tru stee shall
,
save as the cou rt

may for special reasons otherw ise order
, cover al l his

work and personal ou tlay .

6 ) Once in every year the accoun ts of ever y trust of
which a j udicial tru stee has been appoin ted shall be
audited

,
an d a report thereon made to the cou rt by the

prescribed person s , and
,
in any case where the cou rt

shall so direct , an inqu iry in to the admin istration by a

j u dicial tru stee of any tru st , or in to any dealing or

tran saction of a ju dicial tru stee , shall be made in the

prescribed man ner (a) .

On the 14th Jun e, 1894, a question was asked in the H ou se of

Common s by Sir H oward Vin cen t whether
,
having regard to the

heavy losses su stain ed by the public by the laches of tru stees, the
in creasing difficu lty of finding competen t person s to u ndertake
su ch on erou s du ties , and the failure of the public compan ies formed

to discharge the task , the Chan cellor of the Ex chequer w ou ld
appoin t a select committee to con sider the subject . And shortly
afterwards a committee was appoin ted to inqu ire into the liabilities
to w hich person s are exposed u nder the presen t law , as to the

admin istration of tru sts, an d whether any further legislative provi
sion might be made for securing adequate admin istration of tru sts
w ithou t the n ecessity of subjecting private tru stees and execu tors
to the risks which they now run (b) .

In du e cou rse the committee reported . They fou nd that
,

although the difficu lty of finding competent person s to act as

tru stees had been exaggerated , it was real an d increasing, and that

(a) Judicial Tr u stees A ct, 1896 , s . 1 . vol . 25
,
1 095 ; vol . 26 , 5 15 ; vol . 30

,

(b) H an sard , Parl . D ebates , 4th series , 1059 .
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though misappropriation s by trustees bore but a small proportion
to the vast sum s held on tru st, it w as a seriou s matter. They
therefore reported in favou r of the establishmen t of a system
under which private tru sts cou ld be admin istered , if so desir ed , by

or u nder the control of some Official or judicial au thori ty , which
Shou ld also have the cu stody of the funds ; and after con sidering
the variou s methods by which su ch a system cou ld be worked
in cluding the establishmen t of aPublic Tru stee— they recommended

a system by which tru sts might be adm in istered u nder judicial
supervision ,

on the same lin es as they are admin istered by a

“

j u dicial factor in Scotland
In accordan ce w ith the recommendation s of the committee a

bill for the appoin tmen t of ju dicial tru stees was in trodu ced in the
H ou se of Common s in the n ext session (d ) , and this , in due course,

passed in to law as the Ju dicial Tru stees A ct, 189 6 . The first
section of the act provides that , “ Where application is made to the
court by or on behalf of the person creating or in tending to create
a tru st

,
or by or on behalf Of a tru stee or beneficiary , the court

may in its discretion appoin t aperson (in this act called a ju dicial
tru stee) to be a tru stee of that tru st, either join tly w ith any other
person , or as sole tru stee

,
and if su fficien t cau se is Show n in place

of al l or any existing trustees .

By the ru les made u n der the act the application mu st be made
to the Chan cery D ivision , and if not made in apending cau se or

matter mu st be made by originating summon s ; if made in a

pending cau se or matter it mu st be made as part of the relief
claimed , or by summon s in the cau se or matter

The j urisdiction con ferred on the court is purely discretionary ;
no on e is entitled as Of right to the appoin tmen t (f ) , and , in fact
very few judicial tru stees have been appoin ted.

The adm in istration of the property of adeceased person , whether
a testator or in testate, is a tru st, and the executor or admin istrator
a trustee w ithin the mean ing Of the act

Any fitan d proper person nominated for the pu rpose in the
application may be appoin ted a judicial tru stee, and in the absen ce

(0) Sessional Papers , 1895 , vol . 9 . 1 17, 588, 1439 ; vol . 44 , 93, 823.

The report is dated 6th May, 1895 . (e) Judicial Tr u stee Ru les , 1897, r . 2 .

(d) H ansard ,
4th series , vol . 37, 570 ; (f ) In re Ratchf , ( 1898) 2 Ch . 352 .

vol . 41 , 1297 ; vol . 42, 1047 ; vol . 43
, (g) s . 1
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Chancery Master withou t draw ing up any order or formal
document (m) .

The committee recommended the paymen t of a judicial tru stee
by commission upon a scale to be fixed by the Lord Chan cellor
and the Treasury , and the act provides that there shall be paid to
a judicial tru stee out of the trust property such remun eration not

ex ceeding the prescribed limits as the cou rt may assign in each

case
, subject to any rul es under the act respecting the application

of such remu neration w here the judicial tru stee is an ofii cial of the

court, and the remu neration so assigned shall, save as the court
may for special reason s otherw ise order, cover al l his work and

personal outlay (n) .
The committee also recommended that accoun ts shou ld be

rendered at fixed periods by al l person s appoin ted to admin ister
trusts, and audited Official ly , and that the Official au ditor shoul d be
enabled tomake represen tation to the court as to any tru st bein g
admin istered u nder the con trol of the cour t at any time, and might
be requ ired bythe cou rt to in vestigate and report u pon itsmanage
men t. A ccordingly the act provides that on ce in every year the
accoun ts of every tru st Of which a ju dicial tru stee has been

appoin ted shall be audited , and a report thereon made to the cour t
by prescribed person s, and in any case w here the court shall so

direct
,
an inqu iry in to the admin istration by a j udicial tru stee

of any trust, or in to any dealing or tran saction of a j udicial
tru stee, shall be made in the prescr ibed mann er

(m) Ju dicial Tru stee R u les, 1897, Tru stee Ru les , 1897, rr . 17 , 18 an d 19 .

r . 28. (0 ) s . 1 See Judicial Tru stee
(n ) s . 1 S ee

,
further

,
Judicial Ru les , 1897, rr . 14

,
15 and 16 .
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SECTION XCVII.
— COURT BY WH ICH JURISD ICTION To

BE EXERCISED .

THE ju risdiction of the cou rt u nder this act may be

exercised by the H igh Cou rt , an d as respects tru sts
within its j u risdiction by a palatin e cou rt

,
and ( subject

to the prescribed defin ition of the ju risdiction ) by any
coun ty cou rt ju dge to whom su ch j u risdiction may be

assign ed u nder this act(a) .

A judicial tru stee may be appointed either by the H igh Court,
or as regards tru sts w ithin its jur isdiction by a palatine court

,
or

subject to the ru les made under the actby a coun ty cou rt to which
the ju risdiction is assign ed (a) .

By ru le 31 of the Judicial Tru stee Ru les , 1897 , it is provided
that

(1 ) For the pu rpose of the act and these ru les the ju risdiction
of the coun ty cou rt ju dge shall extend toany trust in which the tru st
property does not ex ceed in valu e 5001. as if that ju risdi ction had
been given u nder s. 67 of the Cou n ty Courts A ct

,
1888

,
but that

jurisdiction shall be exercised on ly in ametropolitan coun ty court,
or in a coun ty court for the time being having bankr uptcy jur is
diction

(5 ) For the pu rposes of this ru le the expression ‘Metropolitan
Coun ty Cou rt ’ mean s any of the coun ty courts men tion ed in the

third schedu le Of the Bankruptcy A ct
,

(a) Judicial Tru stees Act, 1896 , s . 2 .



394 JUD ICIAL TRUSTEES .

SECTION XCVIII .
—POWER TO MAKE RULES .

RULES may be made for carry ing in to effect this act,
and especially

for requ iring judicial tru stees , w ho are not

Officials of the cou rt
,
to give secu rity for the

du e application of any tru st property u nder
their con trol :

respecting the safety of the tru st property , and
the cu stody thereof

respecting the rem un eration of j udicial tru stees
and for fix ing an d regu lating the fees to be

taken u nder this act so as to cover the ex

pen ses Of the adm in istration of this act, an d
respecting the paymen t of su ch rem un eration
an d fees out of the tru st property ,

an d
,

w here the judicial tru stee is an Official of the
cou rt , respecting the appl ication of the

remu n eration and fees payable to him
for dispen sing with formal proof of facts in
proper cases

(5 ) for facilitating the discharge by the cou rt of
adm in istrati ve du ties u nder this act w ithou t
judicial proceedings , and otherw ise regu
lating procedu re u nder this act and making
it simple and inexpen sive :

(6 ) for assign ing ju risdiction under this act to

cou n ty cou rt ju dges and defin ing such
j u risdiction
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SECTION XCIII .
— DEFINITIONS .

this act
expression Official of the cou rt m ean s the
holder of su ch paid office in or con n ected with
the cou rt as may be prescribed .

The expression “

prescribed ’ 2 mean s prescribed by
ru les un der this act(a) .

(a) Ju dicial Tru stees A ct, 1896 , s . 5 .

SECTION C.
— EXTENT OF TH IS PART .

TH IS act may be cited as the Judic ial T ru stees Act
1896 .

(2) This act shall n ot ex tend to any charity
,
whether

subject to or exempted from the Charitable T rusts Acts ,
1853 to 1894 .

(3) This act Shall not ex tend to Scotland or Irelan d .

(4) This act
,

ex cept as by this act otherwise
provided , shall come in to Operation on the first day of

May, on e thou san d eight hu n dred and n in ety - seven (a) .

The select committee above referred to reported that in
Ireland there did n ot seem to be any w idespread desire for change

or complain t of the ex isting law
,
and accordingly the. Judi cial

Tru stees A ct, 1896 , was confined in its Operation to England .

Being based on the system already in force in Scotland , there was
Of course

,
no necessity to make it apply to that coun try .

(a) Ju dicial Tru stees A ct
,
1896

, s. 6 .
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Part XII. DETERMINATION OF THE TRUST.

SECTION CI .
—D ETERM INATION OF TRUST BY PERFORMANCE

,

TRUST is determined
When the tru stee compl etely perform s the Obl i
gation imposed on him ,

When the trust becom es impossible in con se

quan ce of the destru ction of the tru st pro
perty or otherw ise withou t the fau lt Of the

tru stee
,
or

When the whole legal and ben eficial in terests
In the tru st property become vested in the

same person or person s .

A tru st may be determined in any of the follow ing ways
1 . By the performan ce by the tru stee of the Obligation imposed

on him .

2 . By the tru st becoming impossible in consequ en ce of the

destruction of the subject-matter or otherwise.

3. By the u n ion of the whole legal an d equitabl e estates in
the same person .

4. If the tru st is revocable
,
by the settlor revoking it.

5 . If the beneficiary is cm
'

j aws and solely en titled , by his

determin ing it.
The first three of these modes of determination may be grouped

together.
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1 . Performance by the Trustee of the Obligation imposed on him.

It is obviou s that if the tru stee performs the Obligation imposed
on him by the tru st, the trust is at an end. It w ou ld probably
be impossible to fin d any decision of the court to this effect, for
the very reason that it is Obviou s ; but the Indian Trusts A ct,

1882
,
may be cited . Section 77 expressly enacts tha “

a tru st is
ex tin gu ished (a) when its purpose is completely fu lfil led . The

language of this enactmen t seems to lim it its appl ication ,
as was

no doubt in tended
,
to express tru sts on ly ; and for the pu rpose of

the English law it seems better to say tha a trust is determin ed
when the tru stee completely performs the obligation imposed on

him .

”

2 . Trust becoming impossible.

It is as difficu lt to find any direct decision of the courts that a
trust is determin ed by becoming impossible, as it is to fin d on e that
it is determin ed by performan ce by the tru stee of his obligation .

It seems equally Obviou s
,
for lex non cogit ad impossibilia

Where the impossibility arises from the destru ction of the tru st
property , it is indirectly in volved in the decision s that a tru stee is
not bou nd to in sure property again st loss by fire (b) , and that the
trustee is not liable for the theft Of the tru st property w ithou t any
fau lt on his part. Lord H ardw icke said in 1750,

“ it is proved
(an d I think reasonably) that if a tru stee is robbed (of the trust
fund) , that robbery properly proved shall be a discharge, provided
he keeps them so as he wou ld keep his own (o) .

3 . Un ion of the whole Legal and Equ itable Titles in the same p erson .

It is easier to find au thority for the proposition that a tru st is
determin ed by the un ion of the whole legal an d equ itable titles .

The moment both meet in the same person there is an end of the

tru st. A man cannot be tru stee for himself,” said LordMan sfield (cl ) .
It is u n iversally true,” said Lord Thurlow

,

“
that where the

(a) See also Indian Tru sts A ct, 1882 , 1 46 .

(0) Jones v . Lew is 2 Ves . 240.

See Bai ley v . Gou ld 4Y. C. (d) Goodright v .

’

el /s D oug .

E x ch . 22 1 Fry v . Fry 27 Beav . at p . 778 .
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OIL— D ETERM INATION REVOCABLE TRUST BY
TH E SETTLOR .

WH EN the settlor has expressly reserved a power of

revocation at the time of creating the tru st
,
he may

determ ine the tru st in accordan ce with the terms of

the power .

A lthough when a
“ tru st has on ce been perfectly created, the

settlor , as aru le, has no pow er of determin ing it (a) or modifying
it yet he may expressly reserve su ch a pow er at the time of

eating themi st, and it is very common to reserve the pow er when
the tru st. is volun tary
When su ch apow er is reserved , the effect of exercising it is to

determin e the tru st (cl) .

(a) See authorities cited u nder (0 ) See Vaizey, Settlements , ch . x vii .

Sect. V III . , an te. (d) Ames , Cases on Tru sts , 2nd ed .

(b) See Perr ins v . Bellamy , (189 8) 2 448.

Ch . 521 ; (1 899) 1 Ch . 797.
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SECTION OIII.
— DETERM INATION OF TRUST BY TH E

BENEFICIARY.

WH ERE the ben eficiary or
,
if there is more than on e

,
all

'

the ben eficiaries is or are absolu tely en titled to the whole
beneficial in terest in the tru st property and have legal
capacity to dispose of property, he or they may

determ in e the tru st.

It is now w ell es tablished that if the sole beneficiary
,
or al l the

ben eficiaries if more than one, is or are su i j ur is he or they may
putan end to the tru st at any time (a) .

For whatever modification s of the estate the settlor may have
con templated , through w hatever chan n el he may have original ly
in tended his bou'

n ty to flow , the cestu is gue trustas the person s to
he even tually benefited are in equ ity from the creation of the trust
and before the tru stees have acted in the execu tion '

Of it
,
the

absol u te ben eficial proprietors (b) .

I l lustrations .

1 . Testator gives secu rities to hi s tru stees upon tru st to

accumu late the in terest and dividends thereon un til B . shall attain
the age of 25 years

,
and then to pay or transfer the same together

w ith the accumu lated in terest and dividends to B . absolu tely . A s

soon as B . attain s the age of 21 he may demand an immediate
transfer of the fund . Saunders v . Vautier 4 Beav . 1 15 (o) .

(a) See per Fry, J In re Cotton
’
s a vested interest

, payment of w hich is

Trustees and the School Board for London postponed w ith a tru st to accumu late

1 9 Ch . D . at p . 6 29 . meanwhil e , is a charity corporate or

(b) Lewin , Tru sts , 1 1th ed . 864. un in corporate. Wharton v . Masterman
,

(e) The prin cip le of this decision is (1 895) A . C. 186 .

equally applicable w here the don ee of
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2. Testator gives real estate upon specified u ses
,
adding , “ it is

my particu lar desire that no one shall be put in possession of my
e state or shall en joy the rent

,
dividends and profits of any part

thereof or of any property left by my w ill or codicil un til he shal l
attain the age of 25 years ; and in the mean time the ren t, dividends
and profits toaccumu late.

”
This provision is inoperative. Gosl ing

v . Gosling John s. 265 .

3. Testator by his w ill gives certain shares of his property to
each of hi s two daughters “ to be settled on themselves at their
marriage. At his death the two daughters are in fan ts. On their
attain ing 21 and being u nmarried , they are en titled ‘

to have their
Shares tran sferred to them absolu tely . Magrath v . Morehead

L . R . 12 Eq. 49 1 .
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desir e it to be paid (at) . And Vice- Chancellor K indersley
actually decided that when the trust was verbal on ly , and the
tru stee was asked to deal w ith the trust property in amann er not
in accordan ce w ith the tenor of the tru sts , he was en titled to
demand a release by deed (e) . Mr . Lew in , however, who was on e
of the coun sel engaged in the case

,
says his reasons are not satis

factory . The first, namely, that the trust was by parol and there
fore obscure, might, he says , have been an excu se for not paying
at all or ground for deman ding an indemn ity , but seems to afford
no reason for requ iring arelease u nder seal as distingu ished from
a Simple receipt or acquittance in w riting , and moreover, Vice
Chan cellor Page Wood

’
s dictum

, quoted above, appears to be in
direct conflict w ith it. And the second , the an ticipation of the

time of paymen t, is also notmaterial, for al l the ben eficiaries w ere
ready to join in giving a receipt to the tru stee (f ) .
Since al l the authorities are agreed as to the gen eral ru le,

presumably it may be taken to be now established , but w hether
there are any exception s, and if so, what they are, mu st be taken
to be doubtfu l . The Indian Trusts Acthas adopted the general
ru le w ithou t qualification ,

s . 35 providing that
When the du ties of a tru stee, as such , are completed he is .

entitled tohave the accoun ts of his admin istration of the tru st pro
perty examined and settled ; and where nothing is due to the
ben eficiary u n der the trust to an acknow ledgmen t in wri tin g to;

that effect .
And this was adopted w ith a verbal alteration in s. 57 of the

abortive Tru sts Bill of 1892 .

It has been decided that if the cestui que trusthas assign ed his
Share in the tru st fu nd

,
on the distribu tion of the fund the

tru stee is not en titled to have the assignmen ts handed over to him .

H e is no doubt en titled to see them
,
and probably to an acknow

ledgmen t of the right to their produ ction ,
and an u ndertaking for

their safe cu stody
,
but nothing more (g) .

(d) In re Car ter
’

s Trusts 25 308.

Beav . at p . 367. (f ) Lew in , Tru sts , 1 1th ed . 41 1 .

(0) K ing v . M u l l ins 1 D rew . (g) In re Palmer , ( 1907) 1 Ch . 486 .
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SECTION CV.
— PAYMENT INTO COURT BY TRUSTEE .

( 1 ) TRUSTEES , or the majority of tru stees , having in their
hands or u nder thei r con trol money or secu r ities belong
i ng to a tru st , may pay the same in to the H igh Cou rt ;
and the same shall

,
su bject to ru les of cou rt , be dealt

with accordin g to the orders of the H igh Cou rt.
(2) The receipt or certificate of the proper officer

shall be a su ffic ien t discharge to trustees for the money
or secu r ities so paid in to cou rt.
(3) Where any moneys or secu rities are vested in

any person s as tru stees , and the majority are desi rou s of
paying the same in to cou rt

,
but the con curren ce of the

other or others can not be obtain ed , the H igh Cou rt may
order the paymen t in to cou rt to be made by the majority
withou t the concu rren ce of the other or others ; an d

where any su ch mon eys or secu rities are deposi ted with
any banker , broker , or other depositary , the cou rt may

'order paymen t or del i very of the moneys or secu rities
to the majority of the tru stees for the pu rpose of pay

men t in to cou rt
,
and every tran sfer paymen t an d

delivery made in pu rsu an ce of any su ch order shall be
valid an d take effect as if the same had been made on

the au thority or by the act of al l the person s en titled to

the mon eys and secu rities so tran sferred
, paid , or

delivered (a) .

Any sole tru steemay now rid himself of liability for tru stmon ey
-or securities by paying them in to court

,
and

,
if . there is more than

one trustee, all , or amajority of them ,
may do so.

(a) Tru stee A ct, 1893, s . 42 .
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This right was first conferred by the Legacy D u ty Act, 1796 (b) ,
s . 32 of which au thorized execu tors and admin istrators to pay into
court any legacy or share of residuary personalty where they w ere
u nable to pay it to the person en titled by reason of his in fancy or

absen ce beyond the seas .

It was extended to trustees by the act 10 1 1 Vict. c . 96
,

common ly called the Tru stee Relief Act, 1847 , s . 1 of which
provided that al l tru stees

,
execu tors , admin istrators, or other

person s having in their hands any mon eys b elonging to any trust
w hatever , or the major part of them ,

”
m ight pay the same or

tran sfer stocks and secu rities in to court. This act was extended

to Ireland by the 1 1 12 Vict. c . 6 8, an d by the 12 13 V ict.
c. 74

,
common ly called the Tru stee Relief Act

,
1849 . The court

was au thorized to direct tran sfer or paymen t in to court w here the

majority of su ch person s so desired
,
but the con cu rrence of the

other or others of them cou ld n ot be had .

Al l these enactments w ere repealed by s . 5 1 of the Tru stee A ct,

1893
,
s . 42 of w hich provides that
( 1 ) Tru stees or the majority of tru stees having in their hands .

or u nder their con trol mon ey or securities belonging to a tru st
may pay the same into the H igh Court and the same shall,
subject to the ru les of court, be dealt w ith according to the orders
of the H igh Court .

(2) The receipt or certificate of the proper ofii cer shall be a.

su fficient discharge to tru stees for the mon eys or securities so paid
in to court .

(3) Where any mon eys or securities are vested in any persons
as tru stees , and the majority are desirous of paying the sani e into
court, but the concu rrence of the other or others Cannotbe obtain ed,
the H igh Cou rt may order the paymen t into court to be made by
the majority w ithout the concu rren ce of the other or others ; an d
w here any su ch mon eys or secu rities are deposited w ith any banker,
broker or other depository , the cou rt may order paymen t or

delivery of the mon eys or securities to the majority of the tru stees
for the purpose of paymen t in to cour t

,
and every tran sfer , paymen t

and delivery made in pur suan ce of any su ch order shal l be valid
and take effect as if the same had been made on the au thority or
by the act of al l the person s en titled to the mon eys and securities
so tran sferred , paid or delivered .

”

(b) 56 Geo. III . e. 52 .
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(d) a statemen t whether du ty (if chargeable) or any part
thereof has or has not been paid
(e) a statemen t whether the money or the dividends on the

secu rities so to be lodged in cou rt
,
and all accumu lation s of divi

dende thereon
,
are desired to be invested in any and what

descri ption of Governmen t securities, or whether it is deemed

u nn ecessary so to invest the same .

An d an office copy of the schedu le mu st be left w ith the

paymaster (f ) .
The affidavit may be w ritten or pri n ted ; the lodgmen t schedu le

mu st be prin ted .

If the fund con sists of mon ey or securities being or being part
of or represen ting a legacy or residu e to which an infan t or person
beyond seas is absolu tely entitled , and on which the trustee has
paid the legacy du ty , or on w hich no du ty is chargeable, the
tru stee may make the lodgment w ithout an afiidavit g) . In this
case he mu st leave w ith the paymaster a requ est ,” signed by him
or his solicitor

,
w ith a certificate of the Commissioners of In land

Revenu e that thedu ty has been paid , or that no du ty is payable,
as the case may be (h) .

The u sual practice is for the tru stee to dedu ct his costs of

paymen t in from the fu nd before bringing it into court, and he

is en titled to dedu ct any other costs that may be due to him so

long as they are su ch as ought properly to be allow ed him . But

w here a tru stee know s that the amou n t of the costs he proposes to
dedu ct are dispu ted , he ought to pay in the whole amoun t, leaving
the cou rt to decide the amou nt to which he is entitled w hen appli

cation is made for paym en t out (i) . Bu t if the tru stee does

improperly dedu ct costs , the on ly way to obtain redress is to bring
an action again st him to recover the amount. The court has no
jurisdiction to order him to repay them on an application for

payment out of the fund (j ) .

(f ) Supreme Cou rt Fun ds Ru les , certificate are No. 16 in the Appendix

r . 41 (b ) . to the Ru l es .

(9 ) Ord . LIVE . r . 4 . (i) Beaty v . Car son L . R . 7 Eq.

(h) Supreme Cou rt Funds Ru l es , 1 94.

41 (a) . The forms of request and (j ) In re Parker
’
s Wi l l 39

Ch . D . 303.
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Part XML— MISCELLANEOUS AND

SUPPLEMENTAL.

SECTION CVI .
— POWER or COURT To GIVE JUDGMENT IN
ABSENCE OF A TRUSTEE .

WH ERE in any action the H igh Cou rt is satisfied that
d iligen t Search has been made for any person who, in

the character of tru stee
,
is made a defendan t in any

action ,
to serve him with a process of the cou rt

,
and that

he cann ot be foun d . the cou rt may hear and determ in e
the action an d give ju dgm en t therein again st that person
in his character of a tru stee

,
as if he had been du ly

s erved
,
or had en tered an appearan ce in the action ,

and

had also appeared by his cou n sel and solic itor at the
hearing , but w ithou t prejudice to any in terest he may
have in the matters in qu estion in the action in any

other character (a) .

SECTION C\ '

l I.
— JURISD ICTION OF PALATINE AND

COUNTY COURTS .

TH E provision s of this act with respectto the H igh Cou rt
Shall

,
in their appl ication to cases within the ju risdiction

of a palatin e cou rt or coun ty cou rt
,
in clude that cou rt

,

and the procedu re under this act in palatin e cou rts and
coun ty cou rts shall be in accordan ce with the acts and

ru les regu lating the procedu re of those cou rts

(a) s . 43 of the Trustee A ct, 1893. (b) s . 46 of the Tru stee Act, 1893.
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SECTION CVIII . APPLICATION To TRUSTEES UND ER
SETTLED LAND ACTS OF PROVISIONS As ToAPPOINTMENT
OF TRUSTEES .

( 1 ) ALL the powers an d provision s con tain ed in this act
with referen ce to the appoin tmen t of n ew tru stees , and
the di scharge an d retiremen t of tru stees , are to apply to
and in clude tru stees for the pu rposes of the Settled Land
Acts , 1882 to 1890 , whether appoin ted by the cou rt or
by the settlemen t

,
or u nder provision s con tain ed in the

settlemen t .
(2 ) This section applies an d is to have effect with

respect to an appoin tm ent or a discharge an d retiremen t
of tru stees taking place before as well as after the com

men cement of this act.

(3) This section is n ot to render in valid or prej udice
any appoin tmen t or any discharge an d retiremen t of

tru stees effected before the passing of this act
,
otherw ise

than u nder the provision s of the Con veyan cing and Law
of Property Act, 1881 (a) .

SECTION ClX.
- INDEMNITY .

TH IS act, an d every order pu rporting to be made u n der

this act, shall be a complete indemn ity to the Banks of

England and Ireland , an d to all person s for any acts done
pu rsuan t thereto ; and it shal l not be necessary for the
Ban k or for any person to inqu ire con cern ing the pro

priety of the order
,
or whether the cou rt by which it was

made had j u risdiction to make the same (b) .

(a) s . 47 of the Tr ustee Act, 1 893. (b) s . 49 of the Tru stee Act
,
1893.
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or in aid of a complete assu ran ce of the

cu stomary or copyhold land
expression devisee in cludes the heir of a
dev isee and the devisee of an heir , and any

person who may claim right by devolu tion of

title of a s im ilar description
expression in strumen t in cludes act of par
l iament

express ion “ land ” in cludes manors an d lord
Ships , an d repu ted manors and lordships , and
in corporeal as well as corporeal hereditamen ts ,
and any in terest therein ,

an d alsoan u ndivided
share of lan d

expression s mortgage an d “ mortgagee
in clude and relate to every estate an d in terest
regarded in equ ity as m erely a secu rity for
mon ey

,
an d every person deriving title under

the original mortgagee

expression s pay
”
an d “

paymen t ” as appl ied
in relation to stocks an d secu rities

,
and in con

nection wi th the expression “ in to cou rt ”
in clude the deposit or tran sfer of the same in

or in to cou rt
expression possessed

”
applies to r eceipt of

in come of
,
and to any vested estate less than

a life estate
,
legal or equ itable

,
in possession or

in expectan cy , in , any land
expression property includes real and per
sonal property , an d any estate an d in terest in
any property , real or personal , and any debt

,

an d any thing in action
,
and any other r ight or

in terest
,
whether in possession or not



INTE RPRETATION or TERMS . 413

The expression r ights ” in cludes estates and

in terests
The expression secu rities in cludes stocks

,
funds ,

an d shares ; and so far as relates to paymen ts
in to cou rt has the same mean ing as in the Cou rt
of Chancery (Funds) Act, 1872

The expression “
stock ” in c ludes fu l ly paid up

»

shares ; and , so far as relates to vesting orders
made by the cou rt u nder this act

,
in clu des any

fu nd
,
ann u ity , or secu rity tran sferable in books

kept by an y compan y or society
,
or by in stru

men t of tran sfer either alon e or accompan ied
by other formalities

,
and any share or in terest

therein
The expression tran sfer , in relation to stock

,

in cludes the performan ce an d ex ecu tion of

every deed
, pow er of attorn ey , act, and thing

on the part of the tran sferor to effect and com

plete the title in the tran sferee
The expression tru st ” does not in c lude the du ties

in ciden t to an estate con veyed by w ay of

mortgage ; bu t with this exception the expres
sion s “ tru st ” and “ tru stee ” in clude impl ied
and con structive tru sts , and cases where the
tru stee has a ben eficial in terest in the tru st
property , an d the du ties in c iden t to the office of

person al represen tative of adeceased person (a) .

(a) e . 50 of the Tr ustee Act, 1893.
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PUBLIC TRUSTEE ACT,
1 906 .

(6 EDW . 7, c.

A n A ct to p rovide for the appointment of aPubl ic Trustee and to

amend the Law relating to the admin istration of Trusts.

[21stDecember,
BE it enacted by the K ing

’

s most Excel lent Majesty, by and w ith the

advice and con sent of the Lords Spiri tual and Temporal , and Common s,

in this present Parliament assembled , and by the authority of the

same, as foll ow s

ESTABLISH MENT OF PUBLIC TRUSTEE .

1 . There shall be establi shed the office of public tru stee.

(2) The publ ic tru stee shall be a corporation sole under that name,

with perpetual su ccession and an official seal
,
an d may su e and be

su ed u nder the above name l ike any other corporation sole, but any
in struments seal ed by him shall not, by reason of hi s u sing a seal , be

rendered l iable to a higher stamp du ty than if he w ere an in dividual .

POWERS AND DUTIES OF PUBLIC TRUSTEE .

2. Subject to and in accordance with the provi sion s of this

act and ru les made thereunder , the publ ic tru stee may, if he thinks

fit

(a) act in the admin istration of estates of smal l valu e

(b) act as cu stodian tru stee

(c) actas an ordinary tru stee
(d) be appointed to be a ju dicial tru stee
(e) be appointed to be the administrator of the property of a

convict under the Forfeiture Act
,
1 870.

(2) Subject to the provision s of thi s act, and to the ru l es made

thereu nder , the publi c trustee may act either alon e or jointly w ith any
person or body of person s in any capacity to which he may be

appointed in pur suance of this act, and shall have all the same powers ,

duties , and l iabilities , and be entitl ed to the same rights and immu n ities .

and be subject to the control and orders of the cou rt, as a private
tru stee acting in the same capacity.



PUBLIC TRUSTEE ACT
, 1906 .

(3) The publ ic tru stee may decl ine , either absol utely or except on

the prescribed conditions , to accept any tru st, but he shall not decl ine
to accept any tru st on the ground on ly of the smal l value of the trust
property.

(4) The public tru stee shal l not accept any tru st which involves
the management or carrying on of any bu siness , ex cept in the cases in

which he may be authorised to do so by r u l es made u nder this act,
n or any tr ust u nder a deed of arrangement for the ben efit of creditors ,
nor the admin istration of any estate know n or bel ieved by him to be

in solvent.

(5 ) The publ ic tru stee shall not accept any tru st exclu sively for
rel igiou s or charitable pu rposes, and nothin g in thi s act contained, or

in the ru les to be made under the pow ers in this act contained, shal l

abridge or afiect
'

the powers or du ties of the official tru stee of charity
lands or official trustees of charitable fu nds .

( 1 ) In the adm inistration of smal l Estates .

3. Any person who in the opin ion of the publ ic tru stee woul d

be entitled to apply to the court for an order for the admin istration by
the court of an estate, the gross capital val u e whereof is proved to the

satisfaction of the publ ic tru stee to be less than on e thousand pounds,

may apply to the pu bl ic tru stee to adm in ister the estate, and , where
any su ch application is made and it appears to the public trustee that

the person s beneficially entitled are person s of smal l mean s , the public

tru stee shal l admin ister the estate, un less he sees good reason for

refu sing to do so.

(2) On the publ ic tr ustee undertak ing , by declaration In writing
signed and sealed by him ,

to adm in ister the estate the tru st property
other than stock shall , by virtu e of this act, vest in him , an d the right

to tran sfer or cal l for the transfer of any stock forming partof the

estate shall al so vest in him ,
in l ike manner as if vesting orders had

been made for the purpose by the H igh Cou rt u n der the Trustee Act,
189 3, and that act Shal l apply accordin gly . As from such vesting any

trustee entitled u nder the tr u st to adm in ister the estate shall be
discharged from all liability attaching to the admin istration , except in

respect of past acts :

Provided that
(a) the pu blic trustee shall not exercise the right of himself

transferring the stock w ithout the leave of the court ;
an d

(b) this subsection shall not apply to any copyhold land

forming part of the estate , butthe public trustee shal l ,
as respects su ch land

,
have the l ike powers as if he

E E
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had been appointed by the cou rt under section thirty
three of the Tru stee Act, 1893, to convey the land , and
section thirty- four of that act shall apply accordingly.

(3) For the pu rposes of the admin istration the publ ic tru stee may

exercise su ch of the administrative pow ers an d authorities of the H igh

Cou rtas may be con ferred on him by ru les un der this act, subject to
su ch condition s as may be imposed by the ru les .

(4) Ru les shal l be made u nder this act for enabl ing the publ ic

tru stee to take the opin ion of the H igh Cou rt on any qu estion arising

in the cou rse of any admin istration w ithout judicial proceedings , and
otherw ise for making the procedu re u n der this section simpl e and

in expen sive .

( 5 ) Where proceedings have been in stitu ted in any cou rt for the

admin istration of an estate, and by reason of the smal l valu e of the

estate it appearsto the cou rt that the estate can be more economi cally
administered by the public tru stee than by the cou rt, or that for any

other reason it is expedient that the estate shoul d be admi n istered by

the pu blic tru stee in stead of the court, the cou rt may order that the

estate shal l be administered by the publ ic tru stee
,
an d thereupon

(subject to any direction s by the cou rt) this section shal l apply as if
the admin istration of the estate had been u ndertaken by the public

tru stee in pu rsuan ce of thi s section .

(2 ) A s Cu stodian Tru stee.

4. Subject to r u les u nder th is act the public tru stee may, if

he con sen ts to act as su ch ,
and whether or not the n umber of tru stees

has been redu ced below the or iginal n umber
,
be appointed to be

cu stodian tru stee of any tr ust

(a) by order of the cou rt made on the appl ication of any person

on whose appl ication the cou rtmay order the appoin tment

of a n ew tru stee ; or

(b) by the testator , settlor , or other creator of any tru st ; or

(c) by the person having power to appoint n ew tru stees .

(2) Where the publ ic tru stee is appointed to be cu stodian tru stee

of any tru st

(a) The tru st property Shal l be tran sferred tothe cu stodian tr u stee
as if he w ere sol e tr ustee

,
and for thatpu rpose vestin g orders

may, w here n ecessary
,
be made u nder the Tru stee Act,

1 89 3

(b ) The management of the tru st property and the ex ercise
,
of

any pow er or discretion ex erciseable by the tru stees un der

the tru st shal l remain vested in the tru stees other than the

cu stodian tru stee (w hich tru stees are herein - after referred

to as the managing tru stees )
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(i ) The cou rt may, on the application of either the cu stodian

tru stee
, or any of the managing tru stees

,
or of any bene

ficiary, and on proof to their satisfaction that it is the

gen eral w ish of the ben eficiaries , or that on other grou n ds

it is expedient, to terminate the cu stodian tr u steeshi p ,
make

an order for that purpose, and the cou rt may thereu pon

make su ch vesting orders an d give su ch direction s as u nder

the circum stan ces may s eem to the cou rt to be n ecessary
or expedient.

(3) The provi sion s of this section shall apply in l ike mann er as

to the publ ic tru stee to any banking or in su ran ce company or other

body corporate
'

en titl ed by r u les made u nder this act to act as

cu stodian tru stee, w ith pow er for su ch company or body corporate

to charge and retain or pay out of the tr u st property fees not

ex ceeding the fees chargeable by the publ ic tru stee as cu stodian

trustee .

(3) A s an ordinary Trustee.

5 . The publ ic tr u stee may by that name , or any other

su fficien t descr iption , be appointed to be tru stee of any w il l or settl e

m en t or other in str umen t creating a tru st or to per form any tr u st or

duty belonging to a class wh ich he is au thor ised by the ru l es made

u n der this act to accept, an d may be so appointed wh ether the w il l or

settlemen t or in strumen t creatin g the tr u st or du ty w as made or came

into operation before or after the passing of this act, an d either as an

original or as a n ew tru stee
,
or as an additional tru stee

,
in the same

cases
,
and in the sam e man ner , an d by the same person s or cou rt, as

if he w ere a pr ivate tru stee
,
w ith this addition ,

that
,
though the

tru stees or iginally appointed w er e tw o or more
,
the publi c tru stee

may be appointed sol e tr u stee .

(2) Where the public tr u stee has been appointed a tr ustee of any

tru st
,
a co—tru stee may retir e fr om the tru st u n der and in accordan ce

w ith section eleven of the Tr u stee Act, 1 893, notw ithstan din g that

there are notmore than two tru stees , and w ithou t such con sents as are

r equ ir ed by that section .

(3) The publi c tru stee shal l not be so appointed either as a n ew or

additional tru stee where the w ill , settlement
,
or other in strument

creating the tru st or du ty contain s a dir ection to the contrary, u n l ess
the cou rt otherw ise order .

(4 ) Notice of any proposed appointmen t of the pu blic tru stee

either as a n ew or additional tr u stee shal l w here practicable be given

in the prescribed man ner to al l person s ben eficial ly interested w ho are
residen t in the Un ited K ingdom and whose addr esses are know n to the

persons proposing to make the appointment
,
or

,
if su ch ben eficiaries
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are infants , to their guardian s , and if any person to w hom su ch notice

has been given w ithin tw en ty- on e days from the receipt of the notice

appl ies to the cou rt
,
the courtmay,

if having regard to the interests

of al l the ben eficiar ies it considers it expedien t to do so, make an order

prohibiting the appointment bein g made, provided that a failure to
give any su ch notice shall not in val idate any appointment made under

this section .

6 . If in pu rsuance of any ru l e u nder this act, the publ ic

tr u stee is authorised to accept by that name probates of w il l s or letters

of admin istration , the cou rt having ju r isdiction to grant probate of a

w il l or letters of admin istration may grant su ch probate or letters to

the p ubl ic tr u stee by that name , and for that pu rpose the cou rt shal l

con sider the pu bl ic tru stee as in law en titled equally w ith any other

person or class of person s to obtain the grantof letters of admin istration ,

save that th e con sent or citation of the publ ic tru stee shal l not be

requ ired for the grant of letter s of admin istration to any other per son ,

an d that
,
as betw een the publ ic tru stee an d the w idow er w idow or

n ext- of - kin of the deceased
,
the w idow er w idow or n ext- of - kin shal l

be preferred , un less for good cau se show n to the contrary.

(2 ) Any ex ecutor who has obtain ed probate or any adm in istrator

w ho has obtain ed letters of adm in istration , an d notw ithstan din g he has

acted in the admin istration of the deceased
’
s estate , may, w ith the

san ction of the cou rt, and after su ch n otice to the per son s ben eficially
inter ested as the cou rt may direct, tran sfer su ch estate to the pu bl ic

tru stee for admin istration either sol ely or join tly w ith the contin u ing

ex ecu tors or adm in istrator
,
if any. An d the order of the court

sanction ing su ch tran sfer shal l , su bject to the provision s of this act
,

give to the pu blic tru stee al l the powers of su ch ex ecutor and

adm in istrator
,
and su ch ex ecu tor and admin istrator Shal l n ot be in any

way l iabl e in respect of any act or defau lt in referen ce to su ch estate

subsequ ent to the date of su ch order , other than the act or defau lt of

himsel f or of person s other than himsel f for whose con duct he is in law

responsible.

LIABILITY 2 OFFICERS AND OFFICES I FEES .

7.
—( l ) The Con soli dated Fu n d of the Un ited K ingdom shal l be

l iabl e to make good al l sum s requ ired to discharge any l iabil ity w hich
the pu bl ic tru stee , if he w er e a pr ivate tru stee, w ou ld be personal ly
l iable to discharge, ex cept where the l iabil ity is on e to which n either

the publ ic tru stee n or any of his officers has in any w ay contributed ,

and which n either he nor any of his officers cou ld by the ex ercise of

r easonabl e diligen ce have averted, and in that case the pu bl ic tr u stee

shal l not, nor shal l the Con solidated Fund , be su bject to any liability.

Pow er 8

grantin

probate.



3harged

APPENDIX.

(2) Al l sums payab le in pur suance of this section out of the

Con sol idated Fund shal l be charged on and issu ed out of that fund or

the grow ing produce thereof .

8. The Lord Chan cel lor shal l appoint afit person to the office

of publ ic trustee, who shal l hol d office during pleasu re, and receive

such salary or fees , and be appointed on such term s
,
as the Treasury

may determine.

(2) The Lord Chancel lor shall appoint such person s to be officers

of the publ ic tr ustee as
, subject to the san ction of the Treasu ry, he

may con sider n ecessary for the pu rposes of this act, an d those officers

shall hold office u pon such term s
, and be remu nerated at such rates

and in su ch mann er
,
as the Treasury may sanction .

(3) Any person appointed to be publi c tru stee or an officer of the

publ ic tr ustee may, and shall
,
if the Treasu ry so requ ire, be a person

already in the publ ic service .

(4) The publ ic tru stee shal l , if so directed by the Lord Chancellor

w ith the con cu rren ce of the Treasury, maintain offices in London and

el sewhere ,
an d

,
so far as practicable, bu ildings already u sed for public

pu rposes shall be u sed for su ch offices .

( 5 ) The salary or r emu n eration of the publ ic tru stee and his

officers and su ch other expen ses of executing his office or otherwise

carrying this act into effect as may be sanction ed by the Treasu ry
shal l be paid out of mon eys provided by Par liamen t.

9 . There shal l be charged in respectof the duties of the public

tru stee such fees , whether by way of percentage or otherwi se , as the

Treasury w ith the san ction of the Lord Chancellor may fix , and such

fees shal l be coll ected and accou nted for by su ch person s , and in s uch

man ner , and shall be paid to su ch accou nt, as the Treasu ry direct.

(2 ) Any expen ses which might be retain ed or paid out of the tru st

property if the publ ic tru stee w ere aprivate tru stee shall be so retained

or paid , and the fees shal l be retain ed or paid in the l ike mann er as

an d in addition to s uch expen ses .

( 3) Such fees shal l , u nder the regu lations of the Treasu ry, be
appl ied as an appropriation in aid of mon eys provided by Parl iament
for expen ses u n der this act, and so far as n ot so appl ied shall be paid

into the Ex chequ er .

(4 ) The fees u n der this section shall be arranged from time to time

so as to produ ce an ann ual amount su fficient to discharge the salaries

and other expen ses in cidental to the working of this act (including
su ch sums as the Treasu ry may from time to time determin e to be

r equ ired to in sur e the Con sol idated Fu nd again st loss u nder this act)
an d no more .

(5 ) The in cidence of the fees and expenses u n der this section as

between capital and income shall be determined by the publ ic tru stee.
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12 . The provision s of this act w ith respect to the H igh Court shall ,

in their appl ication to cases w ithi n the j ur isdiction of a palatin e cou rt
,

include that cou r t
,
an d the public tru stee shall provide an address

w ith in the county palatin e w here service upon him of any proceedings

u n der this act in su ch palatine cou rt may be effected ; the ru les of

cou rt relatin g to the exercise Of the j u r isdiction Of a palatine court

u nder this act shal l be made by the author ity having pow er to make

gen eral r u les and orders of that cou rt.

INVESTIGATION AND AUD IT OF TRUST ACCOUNTS .

13.
— ( l ) Subject to r u les u nder this act and u n less the cou rt

otherw ise orders
,
the con dition and accoun ts of any tr ust Shall , on an

appl ication being made an d notice thereof given in the prescribed

mann er by any tr ustee or beneficiary, be in vestigated an d audited by

su ch sol icitor or pu blic accoun tan t as may be agreed on by the appl icant

an d the tru stees or
,
in defau lt Of agreement

,
by the public tr u stee or

some person appointed by him

Provided that (ex cept w ith the leave of the cou rt) su ch an

investigation or au dit shall n ot be requ ired w ith in tw elve mon th s after

any su ch previous investigation or audit
,
an d that a tru stee or

ben eficiary shal l n ot be appointed un der this section to make an

investigation or au dit.

(2 ) The per son making the investigation or audit (h erei n- after

call ed the auditor ) shal l have a r ight Of access to the books , accounts ,

and vou cher s of the trustees
,
and to any secu rities an d docu ments of

title held by them on accou nt of the tru st, an d may requ ir e from them

su ch in formation and explanation as may be n ecessary for
’

the

performance of his duties , an d upon the completion of the in vestigation

an d au dit shal l forward to the appl icant and to every tr u stee a copy of
the accounts , together w ith a report thereon , an d a certificate sign ed

by h im to the efiect that the accou nts exhibit a tru e V iew of the state

of the affairs Of the tru st and that he has had the securities Of the tr ust

fu nd investmen ts produced to an d verified by him or (as the cas e may
be) that su ch accou n ts are deficient in such respects as may be specified

in s uch certificate .

(3) Every ben eficiary u nder the tr ust shal l
,
subj ect to r u l es un der

this act
, be entitl ed at al l reasonable times to in spect and take copies

of the accounts
,
report, an d certificate, and , at his ow n expense, to be

furn ished w ith copies thereof or extracts therefrom .

(4 ) The au ditor may be removed by order of the court, and , if

any au ditor is removed , or resigns , or dies , or becomes bankr upt or

in capable of acting before the in vestigation an d au dit is completed ,
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a n ew auditor may be appoin ted in his place in like mann er as the

original au ditor .

(5 ) The r emun eration of the au ditor and the other expen ses of the

investigation .an d au dit shal l be su ch as may be prescr ibed by ru les

u n der this act, an d Shal l
,
u n less the pu bl ic tru stee otherw ise directs

,

be bor n e by the estate ; an d , in the event Of the publ ic tru stee so

directin g , he may order that su ch expen ses be born e by the appl icant

or by the tru stees per sonal ly or partly by them and partly by the

appl icant.

( 6 ) If any person having the cu stody of any documents to which

the au ditor has a r ight of access u nder this section fails or refus es to

.all ow h im to have access thereto or in anyw ise obstru cts the

investigation or audit
,
the au ditor may apply to the cou rt

, and

thereu pon the cou rt shal l make su ch order as it thin ks ju st.

( 7) Su bject to ru les of cou rt, appl ication s un der or for the purposes

of th is section to the H igh Court shal l be made to a judge of the

Chancery D ivision in Chambers .

(8) If any per son in any statement Of accou n ts
,
report, or certificate

requ ired for the purposes of this section w ilfu l ly makes a statement

false in any material particul ar , he shal l be l iable on con v iction on

in dictmen t to impr isonm en t for a term not ex ceeding tw o years , an d on
summary conv iction to imprisonment for a term n ot ex ceeding six

months , w ith or w ithou t hard labou r ,
an d in either case to a fine in

lieu of or in addition to su ch impr isonm ent.

RULE S : D EFIN ITION S Sn okr TITLE AND Ex TENT .

14. The Lord Chan cel lor shal l
,
w ith the con cu rren ce of the

T reasu ry , make r u les for car rying into effect the Objects of this act
,

an d in particu lar for all or any of the fol low in g purposes (that is to
.say)

(a) establ ishing the Office of publ ic tr ustee an d prescr ibing the

tr u sts or du ties he is author ised to accept or u n dertake
,
and

the secu rity , if any, to be given by the public tru stee and

hi s Officers

(b) the transfer to an d from the publ ic tr u stee of any property
( c) the accounts to be kept and an au dit ther eof

(d ) the establ ishment an d regu lation of any bran ch Office

(e) ex clu ding any tru sts from the operation of this act or any

part th ereof

(f ) the classes of corporate bodies entitl ed to act as cu stodian

tru stees

(g ) the form an d man n er in which notices u n der this act shall

be given .

Ru les.



APPEND IX.

(2) Every rul e under this act Shall be laid before each H ou se of

Parl iament forthw ith
,
and

,
if an address is presented to H is Majesty

by either H ou se of Parl iament, w ithin the n ext subsequ ent thirty days
on which the H ou se has sat n ext after any su ch ru l e is laid before it,

praying that the ru le may be annul led
,
H is Majesty in Council may

ann ul the ru le, and it shall thenceforth be void, but w ithout prejudice
to the val idity of anything previou sly done thereu n der .

(3) If the ru les requi re a declaration to be made for any purpose, a

person who makes such declaration ,
kn ow ing the same to be un true in

any material particu lar , shall be guilty of am isdemeanou r .

15. In this act
,
un l ess the con text otherw ise requ ires,

the expression court mean s the H igh Cou rt and
,
as

respects tr u sts w ithin its j urisdiction , the coun ty cour t
the expr ession

“ letters of admin istration
”
mean s letters of

admin istration of the estate and effects of a deceased person ,

whether general or w ith a w il l ann ex ed , or l imited either

in time or otherw ise

the expression
“ tru st includes an ex ecutor ship or admin is

tratorship and the expression tru stee shall be constru ed

accordingly ; and the expression
“ tru st property shall

in clude al l property in the possession or u nder the con trol

wholly or partly of the publ ic tru stee by virtu e of any trust
the expression pr ivate trustee mean s a trustee other than

the pu bl ic tru stee

the expression expenses includes costs and charges

the expression prescribed
”
mean s prescr ibed for the time

being by ru les u nder this act

other expression s have the same mean ing as in the Tr u stee

Act
,
1 89 3.

16 . This act shall come into operation on the first day of January

one thou sand n ine hundred and eight.

17.
— ( l ) This actmay be cited as the Publ ic Tru stee Act, 1 906 .

(2) This act shall not extend to Irelan d or Scotlan d .
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Secu r ity.

6 . Security Shall be given by su ch person s employed u nder the act

as the Treasu ry may direct for the due performan ce of their du ties,

and for the du e accoun ting for an d paymen t Of al l mon eys received by
them in pu rsuance of. the act and these ru les . The secu r ity shal l be

for such sum and Shal l be given in su ch mann er and form as the

Treasu ry shal l order in the case Of each su ch person , and the Treasury
may at any time requ ir e that the amount or natur e of any such secu rity
be var ied .

Tr u steeship s .

7. Su bj ect to the act an d these ru les the pu bl ic tr ustee is

authorised

(a) to accept as ordinary tr u stee an d to act as cu stodian tr ustee of

any tru st created by any tr u st in strumen t or ar isin g upon

an intestacy ; an d
(b) to accept by the name of the publ ic trustee probates or letters

of adm in istration of any kin d .

Provided that he Shal l not accept the tr u sts of any in str umentmade

solely by way of secu r ity for mon ey.

8. The public tru stee may if he thinks fit

( 1 ) act as cu stodian tr u stee of a tru st which in vol ves the

managemen t or carrying on of any bu sin ess bu t upon

the con dition s that (a) he shal l not act in the manage

men t or carrying on of su ch bu sin ess
,
and (b) he shal l

not hol d any property of su ch a natu re as w il l expose

the holder thereof to any l iabil ity ex cept u n der

exceptional cir cum stan ces and w hen he is satisfied

that he is fu l ly indemn ified or secu red again st loss ;

and

(2 ) accept as ordinary tr u stee u nder ex ceptional Circ um stan ces

a tru st w hich in volves the management or carryin g on

Of any bu sin ess , but u pon the con dition s that except

w ith the con sent of the Treasu ry he shal l only carry
on the same (a) for a Short time notex ceeding eighteen

months
,
an d (b ) w ith a view to sal e di sposition or

w inding
- up ,

'

and (c) if satisfied that the same can be

carried on w ithou t risk of loss .

9 . A testator may appoint the publ ic tru stee to be tr ustee or

cu stodian tru stee u n der any testamentary in str umentw ithoutpreviou sly

applyi ng to him for his con sent to act as su ch .
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(2 ) NO su ch appoin tment by a testator shal l have effect, and no

appointment Of the publ ic tr u stee to be tru stee or cu stodian tru stee

shal l be made ex cept by a testator , u n less an d u n til (in either case)
the con sent Of the publ ic tru stee to actas such tru stee shal l have been

appli ed for an d obtain ed in accordan ce w ith these ru les . Provided

that in the case of any such appointment by a testator the pu bl ic

tru stee shal l at any time after the fact of his appointment Shal l have

come to his know ledge be at l iberty to act as if such application had

been received by him .

1 0 . An appl ication to the publ ic tru stee to act as tru stee or

cu stodian tr u stee may be made

(a) where the appointment has been made by a testator
— by any

tr ustee or ben eficiary u nder the testamentary in strument ;

and

(b) in the case of the estate of an intestate— by any per son

appear in g to be ben eficial ly interested in the estate and

c in an case— b the er son s or any on e of the er son s bavinY y P P g

pow er u nder the act to make the appointment.

(2) It Shal l be the duty of any person appointed by a testator tobe
cO - tru stee w ith the pu bl ic tru stee , an d n ot ren oun cin g or disclaiming
the tr u st

, to give to the publ ic tru stee notice in w r iting Of such

appointmen t as soon as practicable after the same has come to his

know l edge .

l l . Any appl ication under the last preceding r u le Shal l be

made in w riting addressed to the pu bl ic tru stee at his office in Lon don ,

or any branch Office for the time being in ex isten ce
,
and may be leftat

Or sent by post to any su ch office as aforesaid .

(2) Upon receiving any su ch appl ication the publ ic tru stee may

requ ir e to be produ ced to him the tru st in strumen t (if any) , an d may
requ ire to be suppl ied to him a copy Of that in str ument

,
and Of any

other docum ent affectin g the tr u st, an d su ch particu lars as to the

natu re an d valu e of the tru st property, an d the l iabi l ities (if any)
attaching to su ch property, or the holder thereof , and the names and

places of abode of any ben eficiaries an d tru stees u nder the tru st
,
an d

su ch other in formation r elating to the trust as he may con sider it

desirable to Obtain in any particu lar case.

1 2 . A s soon as may be after receiving any such application the

public tru stee shal l take into con sideration upon su ch ev idence as may

appear to him su fficient

(a) the gross capital val u e of the tru st property
(b) the mode of investment and the condition Of the tr ust pro

Perty ;
(c) the Situation

,
tenu re , and character of any land comprised in

the tr u st property
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(d) any l iabilities attaching to the tru st property or the holder
thereof

(e) the places of abode an d circumstances of the beneficiaries ;

and

(f ) al l the circumstan ces of the case .

1 3.
— ( l ) Upon any application the publ ic tru stee shal l decide

whether the same ought to be accepted or refu sed , and shal l forthw ith

give notice to the appl icant of su ch acceptan ce or refu sal , and in case

of acceptan ce shal l execute an in strument expressing hi s con sent to

act in the tru st.

(2 ) Upon the acceptan ce Of any appl ication the publ ic tru stee

shal l consider and determin e whether the trust shal l be adm in istered

from hi s central Office or from a bran ch office, and shall give directions

accordingly, an d any su ch direction may at any time be rescinded or

var ied by the publ ic tru stee at his discretion .

A dmin istration qf Smal l Estates .

14 .
— ( l ) An appl ication u nder section 3 ( I ) of the act shall be

made in the mann er provided by ru le 1 1 hereinbefore contain ed .

(2) Upon receiving any such appl ication the public tru stee shal l

requ ire to be supplied to him su ch eviden ce as tothe valu e of the

estate , and the circumstances of the person s ben eficial ly en titled , and

su ch other in formation relating thereto as he may con sider it desirable

to Obtain in any particu lar case.

1 5 .
— ( l ) If it is not proved to the satisfaction of the public tru stee

that the gross capital valu e of the estate is l ess than 1
,
000l .

,
or if it

dOt—s not appear to him that the person s ben eficially en titled are per

son s of smal l mean s , or if he sees any other good reason for refu sing

the application ,
he shall refu se the same, and Shal l forthw ith give

notice to the appl icant of su ch refu sal .

(2 ) In any other case the pu bl ic tr u stee shall make in respect Of

the estate the declaration mention ed in section 3 (2) of the act, and

shal l give notice to the appl icant that the appl ication is accepted , and

shal l take such other steps as may be n ecessary or proper to enable

him to admin ister the estate ; and any person having the cu stody of
the probate or letters of admin istration or other docum ent relating to

the estate shal l , upon the requ est in w r itin g of the public tru stee,

deliver the same to him or as he shal l direct.

(3) A refu sal u nder this ru le shal l not preven t the pu bl ic tru stee

from ex ercising w ith respectto the estate any pow ers (other than pow ers

u nder section 3 Of the act) ex erciseable by him w ith respect thereto

u nder the act and these ru l es
,
if du ly appointed to ex ercise the same.

(4 ) Upon the acceptan ce of any appl ication the publ ic tru stee
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(2) There shal l be entered in the pr in cipal register in respect of

each tru st or estate

(a) a distin ctive letter and number ;

(b) the date Of the acceptance Of the tru st or Of the declaration

made u nder section 3 (2) of the act

(c) particu lar s of the tru st property from time to time

(d) the names and place of abode of the per son in receipt Of the

in come of the tru st property
(e ) a referen ce to any notice received of any dealing w ith any

ben eficial interest in the trust property and Of any ex ercise

or rel ease of any power relating to the tru st or estate

(f ) a record of any decision or Opin ion of the H igh Cou rt in

respect of the trust or estate

(g) such records Of his decision s and su ch other particu lars as the

publ ic tru stee may think fit.

20 . The publ ic tru stee may in vest or retain invested mon ey
belonging to any tru st or estate and comi ng to his hands in any

in vestment au thorized by the tr u st in strumen t or ( save as otherwise

provided by that in strument) author ized by law for the investment of

tru st fu n ds , an d may (save as so provided ) retain any investm ent

existin g at the date Of the commen cemen t of the tru st
,
or (where the

tru st ar ises on an intestacy) at the date Of the death of the intestate .

Provided that he shal l not invest in or hol d any in strument in su ch

mann er as to expose him to l iability as the hol der thereof , u n less he is
satisfied that he is fu l ly in demn ified or secu red again st loss .

2 1 . The secu r ities and documents belonging or relatin g to a tru st

or estate of w hich the pub l ic tr u stee is a

i

tru stee , or which he is

adm in istering shal l if under his control b e kept at the bank to the

tru st or at some other safe place of deposit al low ed gen eral lv or

special ly by the Treasury, so far as the conven ien ce of bu sin ess w ill

admit.

22. A separate accou nt Shal l be kept for every tru st or

estate .

(2 ) A separate account shall be kept of the capital of the tr u st

property an d of the mode in which it is from time to time invested ,

an d all dealin gs w ith s uch capital Shal l be entered in su ch accou nt.

(3) A separate accou nt Shal l be kept of the in come of the trust

property and Of the mode in whi ch it is from time to time dealt w ith

by the publ ic tru stee.

23. The accounts of the publ ic tr ustee Shall be au dited an d the

securities hel d by him ver ified from time to time to the satisfaction

of the control ler and auditor -

general , in accordan ce w ith su ch regu la

tion s as the Treasu ry may make.
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24 . Al l payments Of money to or from the capital of the trust

property shal l be made through the bank to the tru st or estate.

25 . NO tran sfer by the publ ic tru stee of any secu rities or

assuran ce by him of any land forming part Of the tru st property
shall be made except u nder the hand and official seal of the public

tru stee, or u nder the han d and seal of an officer Of the publ ic tru stee

authorized in wri tin g by him to act in that behal f either gen eral ly or
in any particu lar case.

(2) Any such tran sfer or assu ran ce by an Ofi
'

i cer so author ized shal l

have the same effect as if the sam e w ere made by the pu bl ic tru stee

un der hi s hand and official seal .

26 . All sum s payabl e out of the income or capital of the tr u st

property Shal l be made by a chequ e on a bank signed by the public

tru stee or an Officer of the publ ic tru stee au thorized in w riting by him

to act in that behal f either gen erally or in any particu lar case . Pro

vided that in any particul ar case the publi c tru stee may au thorize the

paymen t of in come by the person liable to pay the same direct to the

person entitled to receive the same, or to hi s bank .

27 . The in come Of the tr ust property may be paid to the

person for the time being entitled to receive the same either throu gh

abank or direct, and where su ch person is a mar ried w oman may be

so paid notwithstanding any restraint on anticipation .

(2) Where authority is given to any corporation or bank to pay

any income to any person the books of that corporation or bank

show ing the payment of that in come in accordance w ith the authority
shal l be a su fficient discharge to the pu blic tru stee .

(3) Where authority is given to any person to pay any in come

to the bank of the per son entitled , the certificate Of that bank stating

the receipt of that income shal l be a su fficient discharge to the public

tru stee.

(4) Where any person is solely entitl ed to receive any in come
,

w ithou t any restraint on anticipation ,
the publ ic tru stee may, on the

requ est in wr itin g of that person ,
authorise him for su ch period as the

publ ic tru stee may think fit to col l ect Or arrange for the col lection of

such in come. D uring the continuan ce Of any su ch authority su ch

requ est in w ritin g shal l be a su fficient discharge to the public trustee

in respect of su ch income .

28. The publ ic tru stee may,
if the special circumstances Of the

case appear to him to render it desirable, pay to his co- tru stee, or
al low him to receive, the in come of the tru st property or any part

thereof , on su ch co- trustee undertaking to apply it in mann er directed
by the tru st.

29 . The publ ic tru stee may make advan ces for the purposes of

any tru st or e state in course of admin istration , or about to be admin is
H . F l

“
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tered , by him , out of any mon eys which may be placed at his disposal
by the Treasu ry for that pu rpose, an d upon su ch terms as he maythink

proper .

30. The public tru stee may at any time requ ire a statutory
declaration or other su fficien t evidence thata person is al ive and is the

person to whom any mon ey or property is payable or tran sferabl e, and
may refu se payment or tran sfer until su ch declaration or evidence is

produ ced .

31 . Where a person appearing to be beneficial ly entitl ed to any

sum of mon ey u nder a tru st or to be interested in the tru st property
can not be fou nd, or it is not know n whether he is l iving or dead , the

publ ic tru stee may apply to the cou rt for direction s as to the cour se

to be taken w ith referen ce to su ch person ,
and u ntil an order Of the

court is made shall keep any sum payable to su ch person ,
and if it is

kept for more than six months shall invest the same or deposit the

same at in terestand shall accum u late the dividends or interestthereof .

32.
— ( l ) Upon an application in w ri ting by or with the authori ty

of any person interested in the tru st property the public tru stee
(a) shall permit the appl ican t or his soli citor or other authorized

agentto in spectand take copies of any entry in any r egister
relating to the tru st or estate and (so far as the interest of
the applicant in the tru st property is or may be affected

thereby) of any accou nt notice or other document in the

cu stody Of the publi c tru stee ;
(b ) shal l at the expen se Of the applicant supply him or hi s

soli citor or other au thorized agen t w ith a copy of any su ch

entry, account, or document as aforesaid, or Of any ex tract

therefrom ;

( 0 ) shall give to su ch appl icant or hi s sol icitor or other authorized

agent su ch information respecting the tru st or estate and

the tru st property as Shall be reasonably requ ested in the

application an d Shal l be w ithin the pow er of the publ ic

tru stee .

(2) Subject as aforesaid the publ ic tru stee shal l Observe strict

secrecy in respect of every tru st or estate in course of admin istration
by him .

33. The publ ic tru stee may in w riting authorize any deputy
to exercise and perform (either gen erally or in relation to any parti

on lar case an d subject to su ch con dition s and restriction s (if any) as

the public tru stee may impose) al l or any of the pow ers and duties of

the publ ic tru stee under any of the foregoin g ru les ex cept

(a) the pow er or duty of determ in in g whether a tru st or estate

Shal l be admin istered from his central office or from a

branch Office and
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38. If Within three months from the date of the receipt of the

notice no solicitor or public accountant shall have been appointed by
the applicantan d the tru stees to condu ct the investigation and audit,

there shall be deemed to be a defaul t of agreementw ithin themean ing
of section 1 3 ( 1 ) of the act, and the appl icantmay apply to the publ ic
trustee accordingly.

39 . The remun eration of the auditor and the other expen ses of the

investigation and audit shall be su ch as may be agreed on by the

trustees and the per son entitled to the receipt of the income of the

trust property and the au ditor
,
or (in defaul t of su ch agreement)

determin ed by the public tru stee , w ho shal l , in determining the same,

have regard to the estimated val u e of the tru st property, the tim e

occupied or likely to be occupied by the investigation and au di t
, and

the other circumstances of the case.

M iscel laneou s .

40 . Any notice or appl ication requ ired to be given or made

for the pu rposes of the act or these r u les to the publ ic tru stee may be

addressed to the publ ic tru stee at his office in London
,
or if the same

relates to atru st or estate in cour se of admin istration or proposed to

be admin istered from a branch office then at that bran ch office .

(2 ) An y notice or appl ication requ ired to be given or made for the

pu rposes of the act or these ru l es to any person other than the

publ ic tru stee may be addressed to that person at hi s last known

place of abode or place of bu sin ess .

(3) Any su ch notice or application may be delivered at the place

to w hich it is addressed or may be served by post.

41 . Where any person w ho (if not un der disability) might have
made any appli cation , given any con sent, don e any act, or been

party to any proceeding in pur suan ce of these rul es is an infant, idiot

or lu natic, the guardian or (as the case may requ ire) the comm ittee or

receiver of the estate of su ch person may make su ch application , give

su ch con sent, do su ch act, and be party to su ch proceedin gs as such

person if free from disability m ight have made, given , don e , or been

party to, and shal l otherw ise represent su ch per son for the purposes

of these ru l es . Where there is no guardian or committee or receiver

of the estate of any su ch in fant, idiot or l u natic, or w here any person

is of un sou nd mind or incapable of managin g his affair s bu t has not

been fou n d lunatic u nder any inqu isition ,
it shal l be law ful for the

cou rt to appoint a guardian of. su ch per son for the pu rpose of any

proceedings u nder these ru les and from time to time to chan ge su ch

guardian .



42. The public tru stee may frame an d cause to be printed and

c irculated or otherw ise promu l gated such forms and di rections as he

may deem requisite Or expedient for facilitating proceedings u nde r the
act and these ru les .

43. These rul es may be cited as

LOREBURN ,

We
, being: two of Commiss ioners

T r easury
,
hereby concu r in the foregoin g rules .

H . H . AsoUIrH .

JO SEPH A . PEASE .
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ADVANCEMENT,

presumption of , in name of w ife , child or one to whom tran sferor or

pu rchaser tn locopar en tis , 97 , 105 , 108.

ADVANTAGE
,

con str uctive trustwhen tru stee gain s , 1 17.

ADVERSE TITLE
,

tru stee mu st not set up , 178.

receiving tru st property w ith know ledge of tru sta con structive trustee,
127

assisting to commitfrau du lentbreach of tru stacon stru ctive tru stee, 1 27

not chargeable for tru stee
’

s defau lt if innocentof frau d , 1 27.

mav be employed by beneficiary to in spectt r
u staccoun ts , 1 73.

ALIEN

capable of taking u nder trust, 17.

ANN ALS,

tru sts for , 1 1 .

ANNUITIES,

when to be converted by tru stee, 1 54 .

APPOINTMENT OF NEW TRUSTEE , 339 et seq. SeeNEW TRUSTEE .

APPORTIONMENT OF TRUST PROPERTY ,

rul es for , between tenant for l ife and remain derman , 16 0.

ARBITRATION ,

tru stee may refer disputes to,
248.

ASSIGNEE
of tru st property, when bou nd by tru st, 137.

subjectto equ ities , 337.

ASSIGNMENT
of beneficial interestby ben eficiary, 323.

tru stee not entitled to possession of deed on ,

ASSIGNMENT FOR CREDITORS ,

n ot general ly en forceable by creditors , 48.

en forceable by creditor party to deed , 5 1 .

or who assents to it, 52.

or after death of settlor , 54.

or if intention to benefit creditors appears , 56 .

AUCTION ,

tr ustee for sale may sel l by,
229 .

may buy in at, 229 .

may not buy for him sel f at, 279 .
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AUCTIONEE
‘

R ,

trustee
,
mu st not charge commission ,

271 .

AUDIT

of tru stee
’
s accou nts by public tru stee, 175 , 424 435 .

how distin gui shed from tru st, 8.

BAN K ER

may become con stru ctive. tru stee 128.

may be appointed by tru stee to receive policy moneys ,
trustee notan swerable for defau ltof , 298.

BANKRUPT
tru stee, cou rt w il l remove, 344.

appoin tmen tof n ew tru stee in place of , 344 355 .

of settlor , tru st u n ti l , void , 8 6 .

ren ders settlement voidable i n Certain cases 88.

of debtor
- “to tru st, tru stee mu st prove in , 144.

of tr u stee , n ew tru stee may be appointed, on ,

BARE TRUST ,
defin ition of , 1 , 1 1 .

may not in sure tru st property, 241 .

may
“ “

purchase tru st property, 278, 284.

BARRISTE’

R. S ize CoUNsEL .

presumption of undu e in flu en ce by,
84.

B-EAR
‘

E-R BONDS

may be deposited with trixstee
’
s banker , 184 .

mu st not be leftwith tru stee
’

s solicitor , 184.

tru stee must not inve st on!, 21 1 .

BENEFICIARY ,

su i j uris may demand or assentto modification of tru st,

gift to tru stee by,
Void

‘

able 275 .

purchase by tru stee from ,
1278.
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BENEFICIARY— continued.

rights of, 321 et seq.

rightto performance of tru st, 321 .

any beneficiary may su e for , 321 .

rightto tran sfer beneficial interest,
“

323.

righttohave breach of tru stmade good, 330.

rightto foll ow trustproperty, 331 .
rightto charge on tru stee

’
s ben eficial interest, 336 .

rightto an in jun ction to restrain athreatened breach of trust,

BREACH OF TRUST ,
liability of tru stee for , 287.

non e if in stigated or acquiesced in by beneficiary, 227, 228.

release of , 228.

of several trustees for , 290.

measu re of , 29 1 .

when barred by lapse of time, 809 .

gain on , cannotbe setoff again st loss , 295 et seq.

rightof trustees liable for , to contribution , 305.

power of court to grantrel ief for , 31 6 .

rightof beneficiary to have, made good , 330.

BRICKFIELD ,

trustee mu st not investon mortgage of, 200.

BROKER,

tru steemay employ, 149 , 183, 184.

trustee notan sw erable for defaul t of, 183, 298.

outside, tru stee mu st not employ, 185 .

BUSINESS,

tru stee entitled to be re- imbursed liabil ities incurred in carrying on ,

on shares , tru stee entitled to be re- imbur sed, 226 .

CANCELLATION OF TRUST INSTRUMENT ,
tru stee entitled to costs of defendin g action for , 227.

CAPACITY OF PARTIES , 1 6 et seq.

to create atrust, 17.

to be atru stee , 23.

to be abeneficiary, 26 .

CARE

required from tru stee, standard of , 146 .

CESTUI QUE TRUS T. SeeBENEFICIARY.
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of u nborn person s , courtmay release, 364.

courtmay appointperson to release, 376 .

mean ing of, in Tru stee Acts , 41 1 .

CONTRACT“

FOR SALE ,

tru steemay vary or rescind, 229 .

CONTRIBUTION ,

rightof tru stee to, from co-tru stee, 305 .

CONTRIBUTORY MORTGAGE ,

tru stee mu st not invest on , 194.

CONVERSION

of tru st property, 1 52.

CONVERTER
of tru stproperty , w hether bou n d by tru st,

of tru stproperty , du ty of tru stee tomake, 134, 140.

by infantmortgagee, vesting order in place of,

mean ing of , in Tru stee Acts , 4 1 1 .
'CONVICT

cannot dispose of property 22.

wi l l of , 22 .

tru stee, 24 .

courtmay appoin t n ew tru stee in place of, 427.

may be beneficiary, 22.

COPYH OLD LAND ,

equ itable estate tail in
,
cannotbe created in , 29 .

tru st of, mu stbe in w ritin g , 32.

vestin g declaration not appl icable to, 352, 354.

effect of vestin g order as to
,
377.

CORPORATION ,

capacity to create a tru st, 22.

may be tru stee , 25 .

can nothol d land in mOrtmai-n withou t l icen se, 25 .

may be cu stodian tru stee, 420 , 435 .

COSTS
of obtain ing in formation con cern in g tru stproperty, 172 ,
of defending action for rectification or can cel lation of tru st,

entitled to, 226 ,

profit, trustee
- sol icitor when entitled to

,
26 9 , 272.

of order for appointmentof n ew tru stees , 384 .

of
_ paymen t into cou rtby tru stee, 408.
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COUNSEL
advice of , does notalways protecttru stee, 185.

trustee may employ and pay , 226 .

COUNTY COURT,

j ur isdi ction of , un der Ju dicial Tru stees Act,
u nder Tru stee Acts ,

CREDITORS
trus ts for , 48.

trusts in frau d of ,

CUSTODIAN TRUSTEE

publ ic tru stee may be appointed as , 416 , 418.

DEATH OF TRUSTEE ,

appointmentb f n ew tru stee on , 339 , 341 , 343.

DEBENTURE STOCK ,

investment of tru st fund in , 189 , 197, 203,

DEBT
may be the subject of a tru st, 27.

DECLARATION
of express tru sts of lan d , 30.

of personal ty, 34, 36 .

vesting of tru stproperty by, 852 .

a tru st, 10.

DEPRECIATORY CONDITIONS
sale by trustee u n der , 234.

cannotbe impeached again stpu rchaser in absen ce of coll usion , 234»

pu rchaser from tru stee cannot objectto, 234.

DESTRUCTION OF TRUST PROPERTY , 397.

DETERMINATION OF TRUST, 397 et seq.
by performan ce of tru st, 397 , 398.

by tru stbecoming impossible, 397, .398.

by un ion of legal and equ itable titles , 397,

by revocation of revocable trust,
“

400.

by beneficiary,
401 .

DISAB ILITY. See CAPACITY.
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D ISABILITIES OF TRUSTEE, 268 etseq.

tru stee may not renoun ce after acceptan ce, 268.

ex ceptby leave of the court, 268.

or un der terms of tru st, 268.

or w ith consentof beneficiaries , 268.

tru stee may make no profit, 26 9 .

ex cept when authorized by tru st, 26 9 , 271 .

or when solicitor - tru stee, 26 9 , 272.

or when cou rtmakes an al lowan ce, 26 9 , 273.

or u n der statutory power , 26 9 , 274 .

tru stee may not take gift from beneficiary, 27
tru stee may not pu rchase tru st property from himsel f, 27

-8.

even at sale by public au ction , 279 .

ex cept un der term s of tru st, 278, 281 .

or by leave of the court, 278, 282.

tru stee may not u se trus tproperty for his. own ben efit,
tru stees may not lend to on e of themselves ,

D ISBURSEMENTS
of tru stee, 225 et seq.

D ISCH ARGE OF TRUSTEE , 403 et seq.

by appointment of new tru stee, 340, 348.

by deed of retirement, 350.

by determination of tru st, 403.

no right to formal release on , 403.

by payment into cou rt, 405 .

procedu re on ,
407.

DISCLA IMER OF TRUST,
pow er of , 67

n eed notbe in wr itin g , 6 8.

may be verbal or bycondu ct, 68.

mu st be of the whole tru st, 6 8.

Within whattime to be made, 68.

by married woman tru stee, 6 8, 6 9 .

efiectof , 6 9 .

D ISCRETION ,

care requ ired from tru stee in ex ercise of , 146 .

investments to be at, of tru stee, 200.

of tru stee, cou rtw ill not interfere w ith , 26 3.

D ISSEISOR ,

Whether bou nd by tru st, 139 .

DOCUMENTS OF TITLE
mu stbe kept safe by trustee, 143.

.on e of several tru stees cannot gen eral ly be compel led to give up ,

tru stee entitled to possession of, 223.
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EXPRESS TRUST— continued .

disclaimer of , et seq.

maybe by condu ct, 68.

mu stbe of the whole tru st, 68.

mustbe before acceptance, 68.

by married woman tru stee, 6 8,
effectof ; 6 9 .

Constru ction of , 70 et seq.

execu tory, 74.

when invalidated , 82 et. seq.

by fraud
‘82 , 85 et seq.

by u ndue influ en ce, 83.

by mistake, 84.

by fraudul entpurpose of tru st, 85 .

by u n law fu l purpose of tru st, _
90 .

FELON . See CoNVIcr .

FEME COVERT. SeeMARRIED WOMAN.

FIDUCIARY RELATION ,

person in , gain ing advantage , a con structive tru stee,
non e betw een jointtenants or tenants in common , 1 17,

FIRE ,

tru stee may in sure again st, 241 .

bare tru stee may not, 241 .

notbound to in su re again st, 398.

FIXTURES .

tru stee mu st not sell, apart from land, 230.

FOREIGN COUNTRY ,

tru sts of lan d in , 29

FRAUD ,

tru st indu ced by, invalid , 82.

FRAUD S , STATUTE OF, 30, 31 , 324.

FRAUDULENT BREACH OF TRUST ,
stranger assisting, a con stru ctive trustee, 127.

acriminal offence, 289 .

FRAUDUIJENT PURPOSE

of tru st, cfiectof , 85.

FUTURE INTEREST
may be the subject of a tru st, 27.
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GIFT,

tru stee may nottake, from beneficiary, 275 .

GUARDIAN ,

presumption ofju ndu e influ ence by, 84 .

H AZ ARDOUS SECURITIES ,

tru stee mu stnot invest on , 1 53, 194, 195 , 200.

HIGH COURT ,
jurisdiction u nder Judicial Tru stees Act, 1896 . .393.

ILLEGITIMATE CH ILD ,

tru st for , 94.

ILLUSORY TRUST ,
assignment for benefitof creditors

IMMORAL TRUST , 94.

IMPERFECT TRUST ,
en forceable if for val u e, 58.

not en forceable if volu ntary, 6 3.

in favour of charity, 6 5 .

IMPERFECT OBLIGATION ,

tru st of, 1 1 .

IMPLIED TRUST ,
defin ition of , 13.

kinds of , 98.

resu lting , 97, 98.

when no tru st expressed , &c . , 99 et seq.

on purchase in name of another , 105 et seq.

on jointpurchase or mortgage, 1 12 et seq.

IMPOSSIBILITY
of tru st determines it, 398.

INCAPACITY
to create tru st, 17.

of tru stee, appointmentof n ew tru stee on , 339 et seq.

all egation of, to be con cl usive evidence , 386 .

INDEMNITY ,

right of tru stee to, 225 et seq.

is first charge on tru st property, 227.

notaffected by tru stee being in defau lt, 227 n .

from beneficiary in stigatin g breach of tru st, 301 .
from co~tru stee, 305 , 306 .
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INDIA STOCK
,

power of tru stee toin vest on 188.

INFANT
,

trust created by, generally voidable , 17.

settlementby, valid , when made w ith leave of

female
,
settlementby, 18.

cannotmake a w il l , 20 .

may be tru stee, 23.

cannot deal w ith tru st property, 23.

not l iable for breach of tru st, 23.

new tru stee in place of , 23.

cou rtmay make vesting order when
,
358, 379 .

maintenan ce of , by tru stee, 250.

mortgagee, vestin g order in place of conveyan ce by ,
36 5.

INFORMATION ,

tru stee m u st fu rn ish , to ben eficiary, 172.

not bou nd to fu rnish, to stranger , 173.

costs of obtain ing , to be paid by beneficiary, 172 ,
174 .

mu st be gu aranteed if requ ired , 172, 174.

to restrain threaten ed breach of tru st, 338.

INSPECTION
of

“

tru st documents , beneficiary may have , 172 , 173.

INSTRUMENT ,
mean in g of , in Tru stee Acts ,

of tru st property by tru stee, 241 .
policy of , receipt of moneys u n der , 183, 238.

rate of , all owed to tenant for l ife of convertible property, 1 60 et seq.

w hen tru stee liable for , 29 1 , 292.

rate of , 292.

compoun d ,
293.

INTERPRETATION . S ee CONSTRUCTI ON .

INVALIDATING CAUSES ,

u ndu e influ ence 83 et seq.

m istake , 84 .

frau dulent pu rpose of tru st, 85 .

tru sts in frau d of creditors ,

tru sts in frau d of pu rchasers , 89 .
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LICENSED H OTEL ,

tru stee mu st not invest on mortgage of, 200.

LIEN . See CH ARGE .

LIMITATIONS , STATUTE OF. See STATUTE OF LIM ITATION S .

when tru stee may plead , again st cestui qu e trust; 309 , 312.

period of lim itation , 309 , 3 14.

frbm w hat time it begins
- to ru n again st cestu i que tr ust, 309 , 314 .

LOAN

by tru stee of tru stmoneys , 204 ,
213.

may notbe made to him sel f or co- tru s
‘

tee
,

LONDON COUNTY COUNCIL STOCK ,

pow er of tru stee to invest on , 189 .

LUNATIC,

settlement by, when valid , 20.

void if lu na-tic so
“

fou n d , 21 .

tr u stee
,

can not deal w ith tru stproperty, 23.

new tru stee In place of , 23, 345 , 36 1 .

Of in fant, tru stee may apply income for,
MARRIAGE ARTICLES ,

ex ecutory tru st in , 74 .

MA RRIED WOMAN
can create tru st, 21 .

may be tru stee, 23.

tru stee,

d isabilities of , 24.

conveyan ce by, 24 .

paym ents to, by publ ic tru stee, 433.

MED ICAL ADVISER ,

presumption of u ndu e influ ence by, 84.

ME TROPOLITAN WATER STOCK ,

pow er of tru stee to in veston , 19 1 .

cou rtmay sanction separate sale of, 250.

M IN ISTER OF REL IGION ,

presumption of u ndu e influ en ce by, 84.
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MISTAKE
,

tru st indu ced by ,
in valid ,

MONUMENT ,
tru st for erection of, 1 1 .

investmentof tru st fu nds on , 188,

contribu tory, 194 , 200 .

secon d , 194 , 200.

duty of tru stee investing on 21 3 ci seq.

l iabil ity of tru stee for improper investmen t on , 219 .

pow er of tru stee to raise money by, 243.

re- conveyan ce of , v esting orde r in place of , 36 5 , 36 6 .

ju dgment for, vestin g Order con sequ en tial on ,

meaning of, in Tr ustee Acts , 412.

MORTGAGEE ,

renewal of lease by, 1 22.

infan t
, vesting Order in lieu of re- conveya

'

n ce by, 36 5 .

death of , vestin g order on ,
. 366 .

mean ing of
,
in Tru stee Acts , 412 .

MORTGAGOR ,

ren ewal of l ease by, 121 , 122 .

MOTHER,

presumption of advan cementby, 109 .

NEW TRUSTEE
mu stobtain satis faction for breaches of tru stof former tru stee,

appointment of, 339 et seq.

by person nom inated for pu rpose, 339, 345 .

by surviving or continuing tru stee 339 ,

by the cou rt, 355 .

vesting declaration on ,
35 2.

vestin g order on , 358 379 .

who mayapply for , 382.

tran sfer of tru st property to, 353.

powers of, 340, 349 , 383.

cOsts of
'

order for appoin tment of , 384.
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OBLIGATIONS OF TRUSTEE ,
134 et seq.

to perform tru st, 134 .

power of beneficiaries to modify, 135 .

j urisdiction of cou rt
“

to modify, 135 .

l iability of transferee of tru st property, 137.

in case Of bare tru st, 140 ,

to ascertain state of tru stproperty and place it in security,
to ex ercise ordin ary care, 146 .

when tru stee remu n erated , 148.

to be impartial , 150.

to convertwastin g and reversionary property, 152.

fou n dation of ru l e , 1 52.

on ly appl icable to tru sts in w il l s , 153.

is subjectto indication of contrary inten tion , 153.

time for conversion to be made, 154 .

apportionment of in come of property before conversion ,

to keep accoun ts and supply information , 172.

no obligation to give in formation to strangers , 173.

costs of in formation mu stbe guaranteed to tru stee,

not to set up j u s terti i , 178.

not to del egate adm in i stration of trus t, 181 .

less authorized by settlor , 182 .

or in u sual cou rse of bu siness , 182.

to act join tly w ith co- tru stee, 186 .

PALATIN E COURT ,
ju risdiction of , u nder Ju di cial Tru stees Act,

u nder Tru stee Acts , 409 .

PARENT,
presumption of u n du e influ en ce by,

84 .

presumption of advan cement by, 102, 108.

PARL IAMENTARY STOCK S ,

pow er of tru stee to in vest in 188.

PARTNERS ,

con structive tru ston renewal of l ease by , 121 ,

tru stees of partn ership property, 1 13, 133.

PAYMENT ,
m ean in g of , in Tru stee Acts ,

PAYMENT INTO COURT
of tru stproperty by tru stee, 405 .

PENSION

cannot be assign ed in tru st, 28.
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PUBLIC TRUSTEE—continued.

may notaccept tru sts of in strumentby way of security,
may notbe appointed tru stee u nl ess he consents , 429 .

application to, to actas tru stee, 429 .

may requ ire information relating to tru st, 429 .

investments by, 432.

accou nts tobe keptby, 432.

may make advan ces , 433.

may apply to court for direction s , 434.

mu stobserve secrecy
, 434.

may delegate pow ers , 434.

PURCHASE

of reversion on lease by trustee , 124.

of redeemable stocks atapremium ,
198.

of trust property by tru stee for sal e , invalid , 278.

of beneficiary’s interestby tru stee, when val id , 282.

PURCH ASERS ,

tru sts in frau d of, void, 89 .

RAILWAY STOCK ,

power of tru stee to investon , 189 , 190 , 195 , 203,

REAL PROPERTY ,

trustof , 27.

mu stbe in w riting , 30 et seq.

REAL SECURITIES ,

tru stee may in veston , 188, 194.

mean ing of , 194 , 200 , 203, 204.

in cludes certain leaseholds , 203.

RECEIPT,

power of tru stee to give, 246 .

RE—CONVEYANCE ,

vesting order in place of , 36 5 , 36 6 .

where personal representative of mortgagee of j u ri sdiction

can notbe fou nd, 36 6 .

or w ill notre- convey on demand , 36 6 .

where it is un certain whether personal representative living or dead ,

367.

where no personal representative, 367.

REDEEMABLE STOCK S ,
investmentof tru st fund in ,

1 98.

REFUSAL

of trustee to act, appointment of new tru stee on , 339 , 344.
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REIMBURSEMENT
right of trustee to, 225 et seq.

of breach of tru st, 288.

tru stee not entitled to formal , 403.

RELIEF

for breach of tru st, cou rtmay grant,

RENEWAL OF LEASE ,

con stru ctive tru st
'

on , 1 18 et seq.

by tru stee, 1 18.

by ex ecu tor , 1 19 .

by mortgagee , 1 20, 122 .

by tenant for li fe, 1 20. 122.

by agent, 1 20, 122.

by partner , 121 , 1 22

by mortgagor , 121 , 122.

pow er of, by tru stee, 243.

RESTRAINT AGA INST ANTICIPATION ,

cou rtmay impou nd ben eficial interest of married woman subj ect to, to

in dem n ify trustee, 301 .

does not prevent statu te of l imitation s runn ing , 310.

assignment of ben eficial interest by married w oman subj ectto, void , 329 .

n o charge on ben eficial interest of married woman subject to, for breach

of tru st, 337.

RESULTING TRUST ,
nature of , 98.

di fi
‘

eren ce between resu ltin g an d con stru ctive tru st, 98.

w hen no tru st expressed , 99 et seq.

when tru st expressed in capabl e of takin g efiect, 99 et seq.

when tru st effected w ithout exhau sting tru stproperty, 99
When cestu i qu

‘

e tr usta charity ,
1 04.

on volu ntary tran sfer of personal property, 101 .

on volun tary trans fer of land ,
101 .

non e on volu ntary tran sfer to w ife or chi ld , &c . ,
102,

eviden ce adm issible to rebut, 103, 107, 1 14.

on pu rchase in name of another , 1 05 et seq.

presumption of advan cement, 108.

on pu rchase by mother in name of chi ld , 109 .

evidence admissible to rebu t, 1 10.

e if contrary to pol icy of statute , 1 10 .

n
‘

on e if pu rchase
- mon ey advan ced on loan ,

1 1 1 .

on jointpur chase or mortgage, 1 12.

where pu rpose of tran sfer il legal , 1 15 .
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RETIREMENT OF TRUSTEE ,

on appointmentof new tru stee, 339 .

w ithoutappointmentof n ew tru stee, 350.

on appointmentof publ ic tru stee, 420.

REVERSIONARY PROPERTY,

duty of trustee to convert, 152.

REVOCABLE TRUST ,
assignment in trust for creditors is , 48 ccseq.

determination of, 400.

SALE

by tru stee for sale, 229 .

may be by public au ction ,
229 .

may be in lots , 229 .

of property under lease, may be by un derlease,

subjectto depreciatory condition s , 234 .

trustee for , may notbuy, 278.

vestin g order con sequ ential on ju dgment for , 369 .

SECRET TRUST , 34.

SECURITIES ,
meaning of , in Tru stee Acts , 413.

SETTLOR,

whomay be, 17 ci seq.

SHARES,

calls on , mu st be repaid to tru stee, 226 .

SIMPLE TRUST,
meaning of , 1 1 , 13.

SOLICITOR ,

presumption of u ndu e influ en ce by, 84:

may be appointed by tru stee to receive pu rchase-money, &o.,
may be given cu stody of title deeds , 184.

mu st notbe entru sted by tru stee w ith bearer bonds, 184 11 .

mu st not selectvalu er for trustee, 184 , 185 .

advice of , does not protect tru stee, 185 .

may be employed and paid by tru stee , 226 .

entitled to profit costs though tru stee, 272.

may nottake giftfrom cl ient, 275 .

may be employed .by public tru stee, 423.

may be appointed to audittru staccou nts , 424.

SPECIAL TRUST ,
mean ing of , 1 1 , 13.
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460 IND EN.

TITLE OF H ONOUR

cannotbe made the subject of atru st, 27.

TRADE ,

use of trustfunds in , 293, 294 .

TRANSFER

of beneficial i nterest by ben eficiary, 323
of tru st property by tru stee , _

1-38 ,
181 ,

toa tru stee, 353.

mean ing of , in Tru stee Acts , 4 13.

TRAVELLING EXPENSES
tru stee entitled to, 226 .

defin ition of , 1 et seq.

relation of , to contract, 7.

characteristic s of , 9 .

for Care: of animal s , 11 .

kinds of
, 13.

ex press , 31) et seq.

mean in g of , 13.

of land mu st be -1n w riting , 30 .

how created, 34 et seq.

word trust not nec essary,
intention to create necessary, 37.

certainty of tru stproperty an d beneficiary n ecessary,
en forceability of“

, 58 et seq.

when for value , 58.

when yolu ntary , 59 .

may be by condu ct, 68.

mu stbe of the whole tru st, 68.

mu st be before acceptan ce of tru st,

efiectof, 6 9 .

con stru ction of
,
70 et seq.

ex ecuted , 72.

ex ecutory, ’74 .

when inval idated , 82 et seq.

by frau d, 82,
“

85 .

'

by un du e influ en ce, 83.

by m istake, 84.

by frau du lentpurpose of tru st, 85 .

by un law fu l. pu rpose of tru st, 90.
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TRUST— continued .

mean ing of , 13.

kin ds of, 98.

resu lti ng , 98 et seq.

when no trustexpressed , &c. , 99 et seq.

on purchase in name of another , 1 05 et seq.

on joint pu rchase or mortgage, 1 12 et seq.

where purpose of tran sfer il l egal , 1 15 .

constructive, 1 17 et seq.

where tru stee gains advantage, 1 18.

from receiptof tru st property, 127.

where legal and beneficial interest not in same person ,

m ean ing of, in Tru stee Acts , 413.

TRUST POWER,

nature of , 46 .

TRUST PROPERTY ,

what can be, 27.

mu stbe indi cated w ith certain ty, 39 .

tran sferee of , bou nd by tru st, 137
— 139 .

u n l ess pu rchaser without notice, 138.

du ty of tru stee to place in secu rity, 141 .

theftof , 148, 149 .

conversion of , 1 52 et seq.

apportionment of , between tenant for l ife and remainderman , 100 et seq.

tru stee entitled to charge on ,
227.

sal e of, by tru stee for sale , 229 et seq.

in suran ce of , 241 , 398.

pur chase of , by tru stee for sal e , 278 et seq.

u se of , by tru stee , 285 .

right of beneficiary to follow , 331 .

vestin g of, in n ew or contin uing trustees , 352, 358, 379 .

costs of appointmentof n ew tru stees may be charged on , 384.

out of England , vesting order as to, 387.

destru ction of , 397.

mu stbe tran sferred to cu stodian tru stee, 418.

TRUSTEE ,

bare , 1 , 1 1 .

whomay be, 23 et seq.

in fant, 23.

l unatic , 23, 345 , 36 1 .

married w oman ,
23.

convict, 24.

corporation , 25.
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TRUSTEE— contin ued .

disclaimer by, 6 7 et seq.

obligation s of , 134 et seq.

to perform tru st, 134 et seq.

to ascertain state of tru stproperty and place it in security, 141 etseq.

to ex ercise ordinary care, 146 .

to be impartial , 1 50.

to convertwasting an d reversionary property, 152.

to keep accounts an d supply information to ben eficiary, 172.

not to set up j u s terti'i , 178.

not to delegate admi n istration of tru st, 181 .

duty of cc—tru stees to act jointly, 186 .

in vestm entof tru st fu nds by, 188 et seq.

au thorized investments
,
188.

tru stee to ex ercise discretion in making in vestments , 200 .

tru stee mu st not invest on bearer secu rities , 21 1 .

precaution s to be observed in investing on mortgage , 21 5 et seq.

measur e of l iabil ity for loss on investmen t on mortgage, 219 .

l iabil ity in case of change in character of investment, 221 .

rights an d pow er s of , 223 et seq.

tru stee entitl ed to possession of title deeds , &c .
,
223.

right to be reimbu r sed ex pen ses , 225 .

pow er to sel l tru st property by au ction , 227.

pow er to sel l su bject to depreciatory con dition s , 234 .

power to sel l u nder Vendor and Pu rchaser Act, 1874 . .236 .

pow er to authorize solicitor to receive pu rchase
-money

,
238.

pow er to in su re property, 24 1 .

pow er to ren ew leases
,
243.

pow er to give receipts , 246 .

pow er to compou n d an d settle claim s
,
248.

pow er to apply in come for maintenan ce of in fan t beneficiary,
pow er ex erciseable by su rvivor of tw o or more tr u stees , 255 .

pow er to act u nder pow ers of attorn ey , 26 0 .

not subj ect to any control in exercise of his di scretion ,
26 3.

effect of ju dgmen t for ex ecution of tru st on tru stee
’

s pow ers , 26 6 .

disabil ities of , 268 et seq.

may not renou n ce , 26 8.

may make n o profit out of tru st, 26 9 .

may not take gift from beneficiary, 275 .

may not pu rchase tru st property, 278.

may not u se tru st property for his ow n ben efit, 285 .

cc - tru stees may n ot l end to one of them selves , 286 .

liabil ities of , for breach of tr u st, 287 et seq.

retirement of , 339 , 350, 420 .

n ew ,
appointment of , 339 et seq.

death of , 339 .

remain ing out of Un ited K ingdom , 339 , 343.

desiring to be discharged , 339 , 344 .
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464 INDEX,

duty of trustee to convert, 1 52.

foundation of
“

rul e, 152.

WIFE ,


