










A MAN UAL

EQUITY JURIS
‘

PRUDENCE

PRACTITIONER!? AND STUDENTS ,

FouN
'

DE
‘

D ON
'

THE WORKS OF

GOM R IS I
'

NG THE

FUNDAMENTAL PRINCIPLES

AN D THE

POINTS OF EQUITY

JOS IAH W . SMITH, Q .O
AUTHO R OF A COMP END IUM OF THE m ew OF m ean. AN D PERS ON AL PROPERTY,

"

“
A MAN-UA

'

L OF CQMMON LAW , ETC.

FIFTEENTH EDITION

SYDNEY
"

E . WILLIAMS
or M M OLN

'

S IN N
,
B AR R IS TER-A‘

T-LAW.

AUTHOR Q F THE LAW OF ACCOU N T
, mm LAW RELATI NG TQ m o m

RE PRE S ENTATIVES, “THE LAW AN D PRACT ICE RELATING TO
PETITION S ,” “

FOREN S IC m om AN D FflLLACl ES
,

ETC.

LON DON :

S TE VE N S AND S ON S LIM ITE D

1 20 , CHAN CE R Y LAN E .

g ain muhlisherz ,

1 9001





PREFACE

THE F IF TE E N TH E D ITION .

S IN CE th e date of th e Fou r teen th E dition , th e

Partn ersh ip Act, 1 890 th e Cu stody of Ch ildren
Act, 1 891 ; th e Mortm ain Act, 1 891 ; th e Volun tary
Con veyan ces . Act, 1 893 ; th e Tru stee Acts

,
1 893

an d 1 894 th e Ju dicial Tru stees Act, 1 896 ; an d

th e Lan d Tran sfe r Act, 1 897, with oth er statu te s,
have be en passed, an d m an y im portan t case s have
been decided wh ich affect th e su bj ect -m atter of

th is Work.

In th e pr eparation of th is E dition , th e design has

been to sh orten an d sim plify , wh e re feasible , th e
statem en ts of th e pr in ciple s of E qu ity , an d to make
th e addition s an d alteration s n e cessitated by recen t
legi slation an d decision s of th e Cou r ts. A se lection
of r ecen t case s to D ecem ber , 1 899, wh ich appeared

m ost appropr iate to th e object an d scope ofth eWork,

has be en added . F or oth er case s om itted from wan t
of space , th e reader is referred to th e Works on which
this Man ual purpor ts to b e foun ded .

Th e Tru stee Act, 1 893 , an d th e Lan d Tran sfer Act,
1 897 Par t L, th e provision s of which have been
in corporated in th e text, have , on accoun t of the ir
importan ce , be en set ou t in th e Appen dix.

S O E 0 W0

L i N COLN
’

s IN N ,

Jan/uary, 1 900 .





PREFACE

THE S E CON D E D ITION .

THE wr iter of the se page s, in publishin g th e F irst
E dition , w as un der n o appr ehen sion that a work
an swerin g to th e title of th e presen t li ttle book
wou ld b e deemed un n ecessary . On th e con trary, h e
w as n ot aware of th e existen ce of any book purportin g
to give a su ccin ct yet comprehen sive view of th e

leadin g pr in ciples of E qu ity Ju r ispru den ce ; and h e
be lieved that th e wan t of a book of that descript ion
w as greatly fe lt by stu den ts, an d in deed b y man y
practit ion ers in each bran ch of th e profession . For

th e studen t labou rs u n der great disadvan tages when
h e en ters upon th e pe ru sal of a large Treatise withou t
havin g previou sly read any smaller work upon th e

same su bject ; an d after h e has read a work of tw o

volumes, h e is able accu rate ly to re tain b ut few poin ts
in h is memory—far fewe r than h e wou ld after a.
careful peru sal of a con den sed work. And th e

practition er often stan ds in n eed of a body of

poin ts an d prin ciple s, we ll fixe d in h is min d, as h is
con stant gu ide an d aid am idst th e rapid occasion s of

daily practice : an d yet it is impossible for him to

become possessed of su ch abody of kn owledge , except
by th e he lp of some su ccin ct view of E qu ity, or by
th e exper ien ce gain ed du r in g lon g an d exten sive
practice .



vi PR EFACE TO THE SE CON D E D ITION .

The Man ual is fou n ded on th e
“Com m en tar ies on

E qu ity Ju r ispruden ce of th e late Joseph S tory,
LL.D on e of th e Ju stice s of th e S uprem e Cou rt of

th e Un ited S tates (a) ; an d it is of a sem i-original

character , bear ing the same r elation to the Com m en taries,

as the Com m en tar ies b ear to the tr eatises an d r epor ts on

w hich they ar e foun ded. Th e division of th e su bject
is or ig inal . An d although m any passages are m ere

extracts, ye t th e se lection of su ch passage s as expressed
in th e fewe st words th e pith of wh ole se ction s, or

that view of a subject wh ich seem ed to b e th e m ore

correct, in volved con siderable de libe ration an d dis

c rim ination . An d, takin g th e Man ual as a wh ole ,
th ere has been th e sam e process of analysin g ,
arran gin g ,

dige stin g, defin in g , distin gu ish in g , dedu c
ing , qualifyin g , an d com m en tin g , as in th e gen erality
of legal treatises ; an d th e reader w ill scarce ly
suppose th e am ou n t of close con side ration wh ich has
been bestowed upon so sm all abook .

As th e learn ed judge se em s to have availed h im se lf
of m ost of th e treatises, as we ll as of th e reports, in
th e com position of h is Com men tar ie s, th ere appeared
to b e n o n ecessity, in gen eral , for th e writer’

s con

su ltin g oth er works be side s th e Com m en tar ie s, while
en gaged upon th e Man ual , un le ss h e had design ed to
en te r m ore in to detail. At th e sam e tim e h e has

wr itten un de r th e ligh t der ived from th e pr eviou s
peru sal of oth er works. An d h e has n oticed seve ral
recen t enactm en ts wh ich , as n otapplicable to Am er ica,
th e learn ed judge has om itted.
With regard to th e pr in ciple of se lection , th e wr ite r

has en deavou red to collect toge th er , u n de r appropr iate
(at) Th e th ird an d sub sequ en t edition s are also founded on Spen ce

’

s

Equ itab le Ju risdiction of th e Cou rt of Chan cery .



PR EFACE TO THE S E CON D ED ITION .

heads, th e poin ts u sually occu rrin g , an d n e cessary to
b e accurate ly kn own , an d con stan tly born e in m in d
by every Chan cery an d Con veyan cin g Coun se l , an d by
every S olicitor an d for that pu rpose h e has labou red
to extract, an d mou ld in to a con cise an d perspicu ou s
form , th e e ssen ce of th e Commen tar ies, wh ich com

prise upwards of page s ; omittin g poin ts of law
in some in stan ces, an d such cases in E qu ity as are of

apecu liar natu re an d n ot like ly to occu r again an d

also omittin g , except where it se eme d advisable to u se

them as exam ples, su ch case s as are of so sim ple an d
obviou s acharacter , that th e decision s re spectin g th em
embody n othing m ore than so plain an d n ecessary an
application ofpoin ts an d prin ciple s stated in th e work,

that it wou ld b e su re to sugge st itse lf at on ce , withou t
variation , to th e m in ds of differen t in dividuals.

J. W . S .
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natural ju stice , or equ ity in th e large r sen se , m ay b e

de scribed to b e aportion of natu ral j u stice , or equ ity
in th e larger sen se , n ot em bodied in legislative enact

m en ts or in th e ru le s of th e Comm on Law , yet m odified
by adu e regard th ereto, an d to th e com plex re lation s
an d con ven ien ce of an ar tifi cial state ’

of society, an d
form er ly adm in istered by th e Cou rt of Chan cery in

cases wh ere th e particu lar r igh ts in re spect whereof
re lief w as sought cam e within som e gen eral class of

r igh ts en forced at Law , or m igh t b e en forced withou t
de tr im en t or in con ven ien ce to th e com m un ity, b ut
wh ere , as to su ch particu lar r ights, th e Com m on Law

'

Courts cou ld n ot, or or iginally did n ot (at least n ot

with out circu ity of action or m u ltiplicity of suits)
clear ly afford any re lief or adequate re lief, or did n ot
m ake such qualification s or con dition s as m igh t b e
n ecessary for th e du e pre servation of th e r igh ts of all
in tere sted in th e property in litigation .

Th e above defin ition , exact th ough it m ay b e , is, h ow
ever perhaps too lon g an d in volve d for an e lem en tary
treatise like th e pre sen t, an d it m ay b e we ll th erefore
to add th e sh ort defin ition of Lord Coke

, w h o stated
that th ree thin gs were to b e ju dge d in Cou r ts of

E qu ity, nam e ly, fraud , acciden t an d tru st—adefin ition
which w as adopted by B lackston e , an d is still, broadly
speakin g , tru e at th e presen t day . It is by n o m ean s.

true , h owever , that th ese are exclusive ly or th e on ly
m atters cogn izable in E qu ity . It shou ld also b e born e
in m in d that th e ju r isdiction of Cou r ts of E qu ity
differed from th ose of Com m on Law n ot on ly in th e

prin ciples
,

wh ich gu ided them , b u t in th e m odes of trial,
the m odes of proof, an d th e modes of re lief. It will
b e seen therefore that E qu ity in a techn ical sen se is
m ore amatter of ju r isdiction than of ju r ispruden ce ,
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an d th e diffi cu lty of defin in g it is du e to th e fact
that its or igin an d deve lopm en t are h istor ical rath e r
than scien tific . In de e d th e tru e natu re an d e xte n t of
E qu ity ju r isdiction as at pre sen t admin istered can

on ly b e ascer tain e d by a specific en um eration of its

actual lim its in each ~
par ticu lar c lass of case s fallin g

within its rem edial ju stice , an d th is will accordin gly
b e don e in th e su bse qu e n t page s . 2.

I. In th e large r sen se , E qu ity is syn onym ou s with
natu ral ju stice . (S ee S t. 1

, B u t E qu ity
,
in th e

tech n ical sen se of th e term ,
has am u ch narrower an d

an oth erwise differ en t sign ification . Man y m atte rs of

natural ju stice are , by th e E qu ity Ju r ispruden ce of

th is an d every oth e r civilised nation , left to b e disposed
of in . foro con scien tice , from th e difficu lty of fram in g
any gen eral ru les to m e e t th em , an d from th e m isch ief
an d in con ven ien ce wh ich wou ld ar ise from attem ptin g
ju dicially to en force su ch du tie s as char ity, gratitude ,

an d kin dn ess, or even positive en gagem en ts, wh ere
they ar e n ot foun ded on avaluable con sideration , or ,

at least, on what is de em e d agood Con sideration . (S ee

S t. 1
,
2
, 8, n ote , an d 1 4 ; 1 Sp . 447, n . 3.

Also a large por tion of natu ral ju stice , or equ ity in
th e larger sen se , is com pr ised in legislative enact
m en ts ; an d that por tion is th e refore exclu ded from
E qu ity in th e techn ical sen se of th e term . B e sides,
th e Comm on Law Cou rts h ave , in th e exercise of th e ir
ju risdiction , always had regard to natu ral ju stice , or
equ ity in th e larger sen se , an d have often proceeded ,
as far as th e natu re of th e rem edie s th eyadm in istered
wou ld permit, on th e same doctrin e s as th e Cou r t of
Chan cery ; an d in th e con stru ction of statu te s both
adopted th e same pr in ciple s of in te rpre tation , as be in g
bound to pay regard to th e in ten tion of th e legislature .
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Thu s, a portion of natu ral ju stice , or equ ity in th e

larger sen se , is en grafted in to th e ru les of th e Com m on

Law ; and th is portion is, th erefore , also exclu ded
from E qu ity in th e tech n ical sen se of th e term . (S ee

S t. 7, 8, 9, 1 5 , 20 , 4.

S o that, on th e on e han d , natu ral ju stice , or equ ity
in th e large r sen se , w as n ot exclu ded e ither from legis
lative enactm en ts or th e ru le s of Com m on Law n or ,

on th e oth er han d , is it carr ied ou t to an u n lim ited
exten t even in th e system of E qu ity . An d in th e

case s to which it is applied in th e system of E qu ity,
it is n ot always applied in an u n m odifi e d form , b u t is

qualified (as w e shall see in th e th ird section an d in
subsequ en t page s) by a du e regard to legislative
enactm en ts an d th e rules of th e Com m on Law , an d to

th e var ied an d com plicated re lation s an d th e gen eral
con ven ien ce of th e su bsistin g order of th in gs. 5 .

Th e tru th ,
th en , appears to b e th is : first, that a

large portion of natu ral ju stice , or equ ity in th e larger
sen se , is left to b e adm in istered in foracon scien tiw ,

becau se , in addition to th e diffi cu lty of propoun din g
precise ru le s, applicable to all case s, a greater detri
m en t an d in con ven ien ce to th e com m u n ity wou ld
probably en sue from attem ptin g to en force it in th e

public Cou rts, than from leavin g it to th e decision an d
th e power of con scien ce

,
an d to th e var iou s m otives

by which m an kin d are ordinarily in flu en ce d ; secon dly ,
that an other portion of natural ju stice , or equ ity in th e
larger sen se , is in clu ded in leg islative enactm en ts ;
th irdly, that an oth e r portion of natu ral ju stice , or

equ ity in th e larger sen se , w as always adm in istered by
th e Com m on Law Cou rts, and is den om inate d Law ;

an d , fou r th ly , on ly a portion ,
therefore , of natural

ju stice , or equ ity in th e larger sen se , an d that in a



NATURE AND EXTE N T OF EQU ITY .

modifie d form, is called E qu ity in th e techn ical sen se
of th e term, in con tradistin ction as we ll to natu ral
ju stice , or equ ity in th e larger sen se , as to that por tion
of n atu ral justice , or equ ity in th e larger sen se , which
is in clu ded in legislative enactm en ts, an d that portion
of it admin istere d by th e Com mon Law Cou rts an d
in clu ded in th e ru les of th e Com m on Law . 6 .

II. E qu ity jur isdiction has u sual ly been treated of

un der th ree heads, viz ., 1 , exclu sive ; 2, con curren t ;
an d 3 , auxiliary . 1 . Th ere were par ticu lar rights
wh ich cam e within some gen eral class of r ights
en forced atLaw , or capable ofbe in g ju dicially en forced,
n ot on ly in particu lar in stance s, an d for th e ben efit of
particu lar in dividuals, b u t gen e rally ,an d to th e advan
tage of th e commu n ity at large ; an d ye t there were
an cien tly n o forms of action by w hich re lief cou ld b e
obtain ed in respect of su ch particu lar r ights, an d they
were con sequ en tly left to con scie n ce by th e Common
Law Cou r ts ; b ut as~ they were capable of be in g
en forced by proceedin gs in E qu ity, and were of a

characte r deman din g ju dicial san ction and in terposi
tion , th e Cour t of Chan cery readily in terfered an d
afforded r e lief. In the se cases, the refore , th e Court
of Chan cery w as said to have an e xclu sive ju risdiction .

Th is, for e xample , w as th e case with tru sts, for th e
m ost par t ; with th e right to re lief in m an y in stan ces
of penaltie s an d forfe itures ; an d , in m ost cases, with
th e r ight to protection again st an ticipated loss or

in jury . (S e e S t. 29, U n der th e pre sen t
practice , sin ce th e Judicatu re Act, 1 873, all matters
e xpressly assigned to th e Chan cery D ivision of th e

High Cou r t of Ju stice m ay b e c lassed u n der this head.

(36 37 Vict. c . 66 , s. 7.

2. The re were many other case s in which th e kin d
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of re lief wh ich w as afforded by Com m on Law Cour ts
w as inadequate , b u t in wh ich th e Court of Chan cery
cou ld g ive th e precise ly appropr iate re lief. For

exam ple , E qu ity wou ld often en force th e specific per
form an ce of a con tract ; whe reas in form er tim es th e

Com m on Law Cou rts cou ld on ly give damages for th e
b reach th ereof. (S ee S t. 30 , 8.

Th ere we re also
~
cases in wh ich adequate an d

com ple te re lief cou ld b e had at Law , b ut in order to

obtain it
,
circu ity of action or m u ltiplicity of su its w as

n ecessary ; wh e reas com ple te ju stice cou ld b e don e by
asu it in E qu ity . (S ee S t. 496 , 621 , 85 3, 9.

Again : th e Com m on Law Cou rts cou ld n ot do m ore

than pron oun ce apositive ju dgm en t in a settled form ,

e ith e r for th e plain tiff or th e defen dan t, irrespective
of th e pecu liar circum stan ces of th e case wh ereas
th e Chan cery Cou rts cou ld adapt th e ir decree s to all
the var iou s circum stan ce s wh ich m igh t ar ise , an d
cou ld take du e care of th e r igh ts of all w h o were in
any w ay in terested in th e prope rty in litigation . (S ee

S t. 26 1 0 .

In th e se th re e classe s of cases, in wh ich a plain ,

adequate an d com ple te rem edy cou ld n ot b e had at

Law , th e Cou rt of Chan cery had a con cu rren t an d
practically an exclu sive ju r isdiction . In deed, in

som e , if n ot in all of th e last class of the se case s,
Equ ity u sed to asser t an exclu sive ju r isdiction ,

by
gran ting an in jun ction again st proceedin gs in oth e r

Cou rts . 11 .

Th e n ece ssity for a discove ry fu rn ished a groun d
of jurisdiction to th e Cou rt of Chan ce ry for re lief in a
great var iety of cases. For th e Cour t, havin g acqu ired
cogn izan ce of th e su it for th e pu rpose of discovery,
frequ en tly en tertain ed it for th e pu rpose of re lief.
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(S t. 691 , An d alth ough un der th e pre sen t
practice , sin ce th e Judicature Acts, th e Cou rts of

th e Que en ’

s B en ch D ivision have power to c om pe l
discovery , ye t it has been h e ld that th e old r igh t
of discovery of th e Cour t of Chan cery still exists,
thou gh m odified by th e Judicatu re Acts an d R u les
of Cou rt. (S ee J UL-G en . v . Gaskill , 20 C. D .

12.

An d in caSe s wh ere th e Comm on Law Cour ts
originally did n ot afford adequate re lief, th e Cou rt of
Chan ce ry exe rcised a con cu rren t ju r isdiction , un le ss
preven te d by ‘

a legislative enactm en t, even th ough th e
Com m on Law Cou rts su bsequ en tly gave su ch re lief.
For th ey cou ld have n o powe r to circum scr ibe th e
jur isdiction of Cou rts of E qu ity . (S ee S t. 64 i , 81
2 Sp . 1 3 .

An d so if it w as dou btfu l wheth e r th e Com m on Law

Cour ts cou ld g ive su ch re lief, th e Cou rt of Chan ce ry
had ju r isdiction . 14.

3 . In som e cases a m atte r w as m ost proper ly
cogn izable at Law ,

an d th e Com m on Law Cou rts cou ld
always have afforded du e re lief, had th ey been able to
procur e that eviden ce wh ich th e Court of Chan cery
cou ld obtain ,

b u t wh ich th e Com m on Law Courts
form er ly cou ld n ot obtain . In th ese case s th e Cou rt
of Chan ce ry u se d to have an au xiliary ju r isdiction to
provide th e Com m on Law Courts with that eviden ce .

(S ee S t . 64 k, 1 5 .

4. Where it w as clear that th e Common Law

Courts cou ld always afford adequate re lief withou t th e
aid of th e Cou rt of Chan cery , an d withou t circu ity
of action or m u ltiplicity of su its, an d cou ld take du e
care of th e r igh ts of all w h o we re in terested in th e

property in con trove rsy, E qu ity had n o ju r isdiction .
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(S ee S t. 33 , 684 a c , 686 ; 1 Sp . 408 , 420 ;

2 Sp. 16 .

An d Courts of Law an d E qu ity are in gen eral alike
ou sted in th e case of in ternal dispu tes betw een th e

m embers of a bu ildin g or other fr ien dly socie ty an d
the society itse lf, or any of th e officials of th e society
an d th e society itse lf, wh ere th e Act of Parliam en t
un der which it is con stitu ted , or th e B u ildin g or

Fr ien dly S ocie ties Act, provide s that such dispu tes
shall b e se ttled by arbitration .

N or , as already observed, have Cour ts of E qu ity
any j u r isdiction as to th ose classes of r ights which
cou ld n ot b e ju dicially en forced with ou t occasion in g a
greater gen e ral m isch ief or in con ven ien ce than that
wh ich re su lts from leavin g th em to b e disposed of in
foro con scien tm . 18.

It will b e se en from th e n ext section that both th e
E qu ity an d Common Law Ju r isdiction s have been th e
subject of very great alteration by th e Ju dicature
Acts. 19.
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determin ed, an d all m u ltiplicity of legal proceedin gs
con cern in g any of such m atte rs avoided . An d sec

tion s 88, an d 91 g ive sim ilar powers to In fer ior
Cou rts, to th e extent of th e ir ju r isdiction . S ection
25 (of wh ich su b -section (1 ) is repealed an d replaced
by a sim ilar

‘

provision in se ction 1 0 of th e Act of 1 875 )

provides that th ere shall b e n o m erge r by operation
of law on ly of any estate , th e ben eficial in tere st in
wh ich wou ld n ot m e rge in E qu ity m ake s certain
chan ges in oth er specific poin ts of Ju r ispru den ce ,
which are n oticed in th e prope r place s in thisMan ual ,
an d also makes th e im portan t enactm en t , that gen e

rally in all m atte rs n ot h ere in before particu larly
m en tion ed, in wh ich th e re is any con flict or varian ce
between th e ru les of E qu ity an d th e ru le s of Com mon
Law with referen ce to th e sam e m atter , th e ru le s of
E qu ity shall prevail 20 .

S ection 34 assign s to th e Chan ce ry D ivision all

cau se s an d m atte rs for any of th e followin g pu r
pose s :

Th e adm in istration of th e estate s of de ceased

pe rson s .

Th e dissolution of partn ersh ips or th e takin g of

partn ersh ip or oth er accoun ts .

Th e redem ption or foreclosu re of m ortgage s.

Th e raisin g of portion s or oth e r charge s on lan d .

Th e sale an d distribu tion of th e proce eds of

property su bject to any lien or charge .

Th e execu tion of tru sts, char itable or pr ivate .

Th e rectification or settin g aside or can ce llation of

de eds or other wr itten in strum en ts.

Th e specific pe rform an ce of con tracts be tween ven

dors an d purchase rs of real e states, in cludin g
con tracts for lease s .
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Th e partition or sale of real e states.

Th e wardship of in fan ts an d th e care of in fan ts’

e states .

S in ce th e Act other m atters have been assign ed
to th e Chan cery D ivision by var iou s statu tes : e .g .

,

th ose ar isin g u n der th e Con veyan cin g Acts, th e

S e ttled Lan d Acts, an d th e Guardian sh ip of In fan ts

Act, 1 886 . 20 a.

It will b e n oticed that section 34 does little more
than assign to th e Chan ce ry Division m atters already
w ithin its ju r isdiction ; an d in deed it m ay b e said
that th e gen eral effect of th e Ju dicatu re Acts has
been e ither to leave th e Chan cery D ivision an d oth er
D ivision s to th em se lve s as h e re tofore , or to turn th e

Chan cery D ivision in to th e
‘

predom inan t partn e r
"

wh en ever its inven tion s .have been u tilised ; or in a

few m in or cases it has borrowed from its oth er

par tn ers, or r ice e er sd , with m u tual ackn owledgm en ts
an d complimen ts. 20 b .

1 1
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'

.

S ECTION III.

Of the G en eral Maxim s of E quity Juri spruden ce .

In addition to those m axims which are acted upon

as we ll in Comm on Law Cour ts as in Courts of E quity,
an d besides var iou s other maxims which in terms
apply to par ticu lar par ts of th e E qui ty system, there
are certain gen eral m axim s pe cu liar to E qu ity which
it is of th e greatest u se r ightly to un derstan d, and to
bear in mind, wh eth e r in readin g or in practice . 21 .

I. It is a m axim , that E qu ity will n ot suffer a

wron g to b e with ou t arem edy, or as it is some times
expressed : E qu ity will n ot suffer aright to b e withou t
a remedy. It will b e eviden t from th e first section
that this maxim lies at th e foun dation of a large pro
portion of E qu ity Ju r ispruden ce , as a system which
aimed at supplyin g th e defects which at on e time
existed in th e Com m on Law , an d in par ticu lar it lies
at th e very root of th e m odern doctrin e of u ses

and trusts. B u t it wil l also appear from th e observa
tion s made in that section , that this maxim mu st b e
regarded as r eferr in g exclu sive ly to rights which come
w ithin aclass of r ights recogn ised at Law , or capable
of be in g judicially en forced withou t occasion in g a
greater detr imen t or in con ven ien ce to th e public than
wou ld resu lt from leavin g them to b e disposed of in

foraconscien ttce . For there are still many real wron gs
for which there is n o remedy, e ither at Law or in

E qu ity, as in th e cases of dam n/um . absque inj urid ,
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Where , thou gh th e re is actual loss or dam age ,
there is n o wron g of which th e Cou rts will take
cogn izan ce . (S ee D ay v. B row n rigg , 1 0 C. D . 294 ;

Aj ello v . l l
’

orsley, (1 898) 1 Ch . Th e m axim
must also b e un derstood to refer to cases wh ere th e
par ty w h o is rem ediless at Law has n ot sacr ificed
or lost h is r em edy by h is ow n act or lach e s (see
S t. 684 a c), an d wh ere th e re is n o equal or

super ior adverse r igh t . An d th ere are som e exceptive
cases of claim s of natural ju stice capable in th em se lves
of be in g en forced w ith propr ie ty, b u t to wh ich n e ith er
th e Com mon Law n or E qu ity give any rem edy as in

th e case of th e e xem ption at Com m on Law of th e lan ds
of decease d debtors from th e paymen t of debts—an
exem ption wh ich has n ow be en rem oved by statu te . 22.

II . B u t n ot on ly will E qu ity often adm in ister a

rem edy wh ere th e Com m on Law wou ld n ot give any
re lief, b u t it will also afford re lief, as w e have already
seen ,

wh ere th e Com m on Law Cou rts or iginally did
n ot give plain adequate an d com plete re lief, at least
with ou t circu ity of action or m u ltiplicity of su its .

(S t. 23 .

III . B u t, as w e have also seen , wh ere th e Comm on

Law Cou rts always afforded plain adequate an d com

plete re lief with ou t th e aid of th e Cou r t of Chan ce ry,
an d with ou t cir cu ity of action an d m u ltiplicity of

su its, an d cou ld take due care of th e r igh ts of al l

person s in tere sted in th e prope rty in litigation , the re
E qu ity had n o j ur isdiction . 24.

Thu s, where there w as always an adequate an d
com ple te rem edy at Law for th e recovery of ren t ,
e ither by an action or distre ss, n o su it wou ld b e

en ter tain ed in E qu ity , althou gh th e rem e dy in E qu ity
might b e more ben eficial . 25 .
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IV. Alth ough E qu ity wou ld go beyon d th e Law in
supplyin g aremedy in th e cases above m en tion ed, yet
it is awe ll-kn own m axim that E qu ity follows th e Law .

(S ee S t. 26 .

Th e tru e m ean in g of th is m axim wou ld seem to b e :

F irst, that in regard to legal e state s, r igh ts , and
in te re sts, E qu ity adopts an d follows th e ru les of Law
in all case s to wh ich th ose ru le s m ay, in term s, b e

applicable . Th u s, for example , E qu ity is govern ed
by th e can on s on de scen t, an d has n eve r in terposed in
favou r of you n ger ch ildren to m itigate th e hardsh ip
cau sed by th e rigou r of th e ru le of pr im ogen iture .

B u t E qu ity has, in proper case s, m ade th e h e ir-at-law
atru stee in favou r of person s havin g aclaim upon or

oth erwise en title d to th e de scen de d property sin ce it
wou ld b e in equ itable to allow th e he ir -at-law , or any

oth e r person , to u se atech n ical advan tage as am ean s

of defrau din g oth ers, wh ich w as n ever in ten ded . (S ee

infra, par . 27.

S econ dly , that in regard to equ itable e states, r ights,
an d in terests, E qu ity adopts an d follows th e analogies
furn ish e d by th e ru le s of Law . Th u s, it applie s to
equ itable e statesan d in terests th e sam e ru les by wh ich
legal estates an d in tere sts are regu lated at Com m on

Law , as th e can on s of de scen t, an d th e ru le s of con

stru ction ofwords of lim itation of legal estates an d it

gen erally re qu ires proceedin gs to b e brought within
th e per iod pre scr ibed for legal proceedin gs of a

sim ilar kin d . 28.

fifgfiflfi
fi Th e m axim is tru e in both th e above sen ses b ut in

n e ith er is it u n iversally tru e , or at least of un iversal
application . Wh e re a ru le e ith er of th e Common or

th e S tatu te Law is direct an d applicable , a Cou rt of

E qu ity is as m u ch boun d by it as aCou rt of Comm on
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Law , and can as little ju stify a departu re from it.
B ut, on th e other han d , E qu ity on ly follows th e Law
so far as it can with ou t sacr ificin g claims groun ded
on pecu liar circumstan ces, which ren der it in cumben t
upon a Cou rt of E qu ity to in terpose in accordan ce
with th e maxim previou sly m en tion ed , that E qu ity will
n ot suffer awron g to b e with ou t a rem edy . 29.

In referen ce to th e maxim that E qu ity follows th e
Law , it m ay b e observed that alth ough th e lim itation s
by wh ich equ itable estate s are created by w ay of tru st
executed (post. par . 236) are con stru e d in th e sam e

man n er as similar lim itation s of legal e states, so that ,
for exam ple , what wou ld create an estate tail in on e

case will create an e state of th e sam e kin d in th e other
case , yet su ch a con stru ctive assim ilation does n ot

always take place in regard to equ itable e states create d
by w ay of tru st execu tory (post, par . For , in

th e case of tru sts executory, th ere is often n o sub stan

tial analogy , formin g agroun d for su ch assimilation
becau se in many cases th e words are n ot so m u ch
actual limitation s, su ch as th ose by which legal e state s
are created, as in struction s or in tim ation s as to th e
mode in which th e au thor of th e tru st wishes th e
property to b e se ttled by som e fu tu re settlemen t, or
assuran ce , an d therefore th e words are to b e con strued
accordin g to th e in ten t of th e par ty, rather than
accordin g to what wou ld b e th e str ict operation of th e

words, supposin g them to b e actual limitation s con

tain ed in aformal and final in strum en t . (As to these
trusts, see p ost, par . 237 ; Lord G len orchy v . B osville ,

2Wh . Tu . 763 et seq.) 30 .

In referen ce to th e qualification that E qu ity follows
th e Law on ly as far as it can withou t sacr ificin g claims
groun ded on such

, pecu liar circum stan ce s as above

1 5
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m en tion ed , it m ay b e obse rved ,
that E qu ity follows th e

Law in regard to th e ru le of pr im ogen itu re , althou gh
that ru le in any particu lar in stan ce in wh ich it is so

followed m ay b e produ ctive of th e greatest hardship
towards th e you n ger m em be rs of a fam ily w h o, by
th e operation of th e ru le , m ay b e left withou t provi
sion ,

wh ilst th e e lde st son m ay b e placed in afflu en ce .

B u t th e se are n ot pe cu liar circum stan ces creatin g an
equ itable r igh t to r e lief in favou r of th e youn ge r
ch ildren again st th e e lde st son , an d deman din g th e
in terposition of E qu ity“

. Th e m ere absen ce or wan t of
aprovision ,

wh ich m ay have arisen from th e cu lpable
n egle ct of th e paren t, can create n o equ ity , again st th e
e lde st son . He has th e r igh t to th e descen ded or

en tailed e state , with out an y referen ce to th e circum
stan ce s of th e oth er m em be rs of th e fam ily ; an d th e
m ere fact that th ey have n ot been provided for by
th e ir paren t can im pose on th e e ldest son n o obligation ,

in E qu ity, to dive st h im se lf, an d can give th e youn ger
ch ildre n n o equ itable r igh t to str ip h im , of that
provision wh ich th e Law has appoin ted h im . No

re lief cou ld b e given in su ch a case as th is, withou t
directly derogatin g from a ru le of Law ,

wh ich aCourt
of E qu ity has n o power to do . B u t if an e ldest son
shou ld , by parol, prom ise his fath e r to pay h is sisters’
portion s, if h e wou ld n ot. direct tim ber to b e fe lled to
raise th em , alth ough n ot liable at Law ,

h e wou ld in
E qu ity b e deem ed liable to pay them , in th e sam e

w ay as if th ey had be en charged on th e lan d . (S t.

S o E qu ity will often suppor t a powe r defective ly
execu ted wh ere at Law th e act wou ld b e .

wh olly
n u gatory . (S t. 64 a; Tollet v. Tollet, 2 Wh . Tn .

289 et seq .) An d in cases un der th e old S tatu te of

Lim itation s (21 Jac . I. c . E qu ity often in terfered ,
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b e lost by lach e s. (R idgw ay v. N ew stead, 2 Gif. 492

Lehman n v. M cArthn r , L. R . 3 Ch . S in ce ,
inasmu ch as h is r igh t to follow asse ts w h ich have
been distr ibu ted withou t providin g for h is debt is a
r igh t on ly in E qu ity , equ itable con sideration s, if
suffi cien tly we igh ty, will make it th e du ty of th e

Court not to gran t that equ itable re lief to wh ich,
un der ordinary circum stan ces, a creditor is en titled.
(B lake v. Gale , 32 C. D . E qu ity refu ses its aid

to stale dem an ds, where th e party has slept upon h is
r ights, for n othin g can call forth th e in terferen ce of

E qu ity b u t con scien ce , good faith , an d reasonable
diligen ce . (S m ith V . Clay, 3 B ro. C. C. 460, n .) It

has be en beau tifu lly remarked, with respect to th e

emblem of Tim e , w h o is depicted as carryin g ‘

ascythe
an d an hour-glass, that while with th e on e h e cu ts
down th e eviden ce wh ich might protect in n ocen ce ,
with th e other b e '

m etes ou t th e per iod when in n ocen ce
can n o lon ger b e assailed .

’

(B right v. Leger ton , 2

D . F . J. 32.

“If a person havin g a r igh t, an d see in g an other
person abou t to commit, or in th e cou rse of com m it
tin g an act in fr in gin g upon that r ight, stan ds by in
su ch am an n er as really to in du ce th e person com mit
tin g th e act, an d w h o m ight otherw ise have abstain ed
from it, to be lieve that h e assen ts to its be in g com

m itted, h e can n ot afterwards b e heard to complain of

th e act. B ut wh en on ce th e act is comple ted
w ithou t any kn owledge or assen t upon th e par t of th e
person wh ose right is in fr in ged, th e m atter is to b e
de termin ed on very differen t legal con sideration s. A

r igh t of action has then vested in him which, at all
even ts as a gen eral ru le , can n ot b e divested withou t
accord and satisfaction , or re lease un der seal. Mere
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submission to th e in ju ry for any time sh ort of th e

per iod lim ited by statu te for th e en forcem en t of th e
r ight of action can n ot take away su ch r igh t, alth ough
u n der th e nam e of lache s it m ay afford agroun d for
refu sin g re lief un der some particu lar circum stan ce s :

and it is clear that even an express prom ise by th e
person in ju red that h e wou ld n ot take any legal pro
ceedin gs to redre ss th e in j ury don e to h im cou ld n ot

by itse lf con stitu te a bar to su ch proceedin gs, for th e
promise wou ld b e with ou t con sideration , an d there
fore n ot bin din g . (D e B u ssche v . Alt, 8 C. D . 286,

33.

VI . Wh ere there is equal E qu ity, th e Law m u st

prevail in oth er words, if th e defen dan t has aclaim
to th e protection of E qu ity, equal to th e claim wh ich
th e plain tiff has to its assistan ce , there E qu ity will
n ot in terpose , b u t will leave th e m atter as it stan ds.

It is upon th is accoun t that E qu ity refu ses to in ter
fere again st a bon d fi de pu rchaser for a valuable
con sideration w ith ou t n otice of th e adverse title , if h e
is in posse ssion or has pu rchased from an apparen t

own er in possession , an d if h e ch ooses to avail h im
se lf of th e defen ce at th e proper tim e an d in th e

proper mode . (S t. 64 c , 436 B asset v . N osw or thy,

2 Wh . Tu . 1 5 0 et seq .) 34.

VII . An oth er m axim is, that E quality is E qu ity ,
or , that E qu ity de ligh teth in E quality. (S t. 64 f.)
Actin g on this pr in ciple , E qu ity lean s stron gly again st
join t-tenan cy , as it is atten ded with th e in separable
in ciden t of th e r igh t of survivorsh ip . For , although
it is tru e that each join t tenan t

,
m ay have an equal

chan ce of be in g th e su rvivor , yet th is is b u t an
equality in poin t of chan ce ; as soon as on e dies,
there is an en d to th e equality be tween them

1 9
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that even t th e wh ole accru e s to th e survivor . And

th e equal certain ty of havin g an absolute equal
share , or '

a share proportionate to th e amoun t of th e
purChase

-mon ey advan ced, wh ich is an equal share
so far as th e justice of th e case will permit, is
con sidered in E quity far be tter than an equal chance
of havin g th e whole or n on e of th e property pur
chased: Th e form er is con sidered to b e th e true

an d just equality. An d therefore , if tw o person s

join tly pu rchase , or take a m ortgage of eu estate ,
and advan ce th e purchase or mortgage mon ey in
un equal proportion s, E qu ity, on th e death of e ither
of them, actin g on th e m axim that E quality is

E qu ity, will h old th e su rvivor a tru stee for th e

represen tatives of th e decease d , as to a share pro
portionate to th e am oun t of th e mon ey so advan ced
by him . (S ee S t. 1 206 ; Lake v. Gibson , 2 Wh . Tu .

95 2 et seq .) An d th is “

fu rn ishe s an other illu stration
of th e lim itation s of th e m axim

,
that E qu ity follows

th e
‘

Law , as above e xplain ed . 35 .

VIII. An oth er m axim is, that h e w h o comes in to
E quity mu st com e with clean han ds. S o that if
a person se eks to can ce l, se t aside , or obtain th e

de livery up of an in strum en t on accoun t of fraud,
an d h e him se lf has b ee n gu ilty of wilfu l partici
pe tion in th e frau d, E qu ity will not in terpose
in h is behalf, un le ss th e fraud is again st public
policy, an d public policy wou ld b e defeated by
allowin g it to stan d . (S ee S t. 695 ; post, par.

36 .

Qualification The ru le m u st b e un derstood to refer to wilfu l
°f the mam m '

m iscon du ct in regard : to th e matter in litigation , as

in th e foregoin g exam ple , an d n ot to any miscon duct,
however gross, wh ich is un conn ected with th e matter
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in litigation , an d with wh ich th e opposite party in
th e cause has n o con ce rn . 37.

IX. It is also a m axim
,
that h e w ho se eks equ ity

m u st do equ ity . (S t. 64 c , 707 ; p ost, par . 38.

Th e m ean in g of th is is, that h e w ho seeks equ ity
m u st do equ ity in th e tran saction in '

respect of wh ich
re lief is sough t ; for th e ru le does n ot reach so far

as to afi ect an y oth er tran saction than that in re spect
of which th e re lief is sought. (Wilkin son v . Faw kes,

9 Hare , 5 92 ; G ibson v . G oldsm id , 5 D . M . G .

39.

To g ive an illu stration of th is maxim , th e Cour t
will n ot se t aside a u su r iou s tran saction at th e s u it
of th e borrower , un le ss upon th e term s that h e will
pay th e len der what is bon d fi de due to him (a).
It mu st n ot b e in ferred from th is, h owever , that th e
Court will oblige th e borrowe r to pay. what is so du e ,

on an action by th e len der to en force h is claim
(see S t. 64 e) ; for that wou ld b e con trary to th e
m axim ,

that h e w h o com e s in to E qu ity m u st com e

w ith clean han ds. 40 .

X . It is a m ax im , that E qu ity looks upon that
as don e which o ugh t to b e don e . (S t. g .)

This m axim is acted on in some case s (as in th e

case of agre em en ts) in favou r of per son s w ho have a
r ight to ask that acts m igh t b e don e , so as Virtually
to place them , as n ear as m ay b e , in th e sam e

advan tageou s position as if those acts had been
don e in th e w ay in wh ich , an d at th e time wh en ,

th ey

'

ough t to have been performed . (S ee S t. § 64 g .)

B u t E qu ity will n ot th u s act in favou r of all person s
(a) Th e U sury Law s w ere ab olish ed b y th e stat. 1 7 lit 1 8 Vict. c. 90,

e xcept those relatin g to paw n b rokers. B ut th e repeal of th e U sury

Law s has n ot affected th e righ t of th e Cou rt to give re lief again st

u n con scionab le bargain s. (P ost, par.

2 1
.
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e .g.,
n ot in favour of volun teers. (Chetw ynd v .

Morgan , 31 C. D . 41 .

As a con sequ en ce of th is maxim , mon ey directed
to b e employed in th e pu rchase of lan d, an d lan d
directed to b e tu rn ed in to m on ey , are in gen eral
regarded as that species of proper ty in to which
they are directed to b e converted—that is, e ither
immediate ly , or at som e fu tu re tim e , accordin g to

circumstan ces. (P ost, par . An d where th e
in ten tion in m arr iage articles is plain , that a

con version sh ou ld b e m ade , b u t con sen ts of th e

partie s in ter ested to th e actual purchase cann ot b e
obtain ed as requ ired by th e in strumen t, by reason of

the ir deaths or for som e oth er cau se , if any con ven ien t
purchase cou ld have been obtain ed , th e Cou rt will
take upon itse lf to ju dge whether such con sen ts

ough t to have be en given , an d th e con version be in g
th e paramoun t ob ject , it will b e con sidered as made .

If this were oth erwise , th e parties to con sen t wou ld
have th e option of de term in in g whether th e property
shou ld b e real or personal, which , un less it b e clear ly
given to them, will n ot b e permitted . And when a
con version is righ tly m ade , all th e con sequen ces of

con version mu st follow, un le ss there b e an equ ity
in favou r of recon version . (B re tt ’s L. C. 1 27 et

seq .) 42.

Where mon ey to b e con verted ge ts in to th e han ds
of th e person w h o is absolu te ly en titled to it e ither
w ay, th e operation of th e ru le of conversion will
cease . (2 Sp. 270) 46 .

Where th e proper ty is ou tstan din g in atrustee , b ut
there is some person w ho is absolute ly en titled to the
property, whe ther taken as realty or personalty, such
person , by any act from which his in ten tion m ay b e
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collected , m ay de clare h is e lection in what quality it
shall b e taken . (2 Sp. 271 F letcher v. Ashbnrn er , 1

Wh . Tu . 327 et seq .) Un til an e lection is m ade , th e
property passe s as if actually con verted, an d th e on u s

lie s on those w ho wou ld sh ow an e lection to take it in
an othe r character than that it wou ld have if con ver ted.

(2 Sp . 47.

XI . As be twe en person s havin g on ly equ itable
in tere sts, if th e ir equ ities are in all oth er re spects
equal, pr ior ity of tim e give s th e be tter equ ity : qu i

p rior est tempore , potior est j u r e . B u t in a con te st
be tween person s havin g on ly equ itable in tere sts,
pr ior ity of time is th e last prefe ren ce re sor ted to ;
i .e ., th e Cou r t will n ot pre fer th e on e to th e oth er on

th e m ere groun d .of pr ior ity of time , un til it fin ds,
upon an examin ation of th e ir re lative m e r its, that
there is n o oth e r sufficien t groun d of prefe ren ce

between them , or , in oth er words, that th e ir equ ities
are in all oth er re spects equal : an d if th e on e has, on

othe r grou n ds, abe tter equ ity than th e oth er , prior ity
of tim e is im m ater ial . (P ost, par . 5 0 .

XII . Wh er e a m an is boun d to do an act, and h e
does on e which is capable of be in g con sidered to

have be en don e in fu lfilmen t of h is obligation , it
shall b e so con stru ed ; becau se it is r igh t to pu t th e
m ost favourable con stru ction on th e acts of others.
(Lechm er e v . Leekm er e, 2 Wh . Tu . 399 ; B lan dy v .

Widm or e , 2 Wh . Tu . 407 et seq .) 5 1 .

In th e case of a covenan t that, on th e death of th e

covenan tor , a wife or re lative shall rece ive a gross
sum , h is or h er distr ibu tive share , in th e case of

an in te stacy , if equal to or greater than th e sum

covenan ted to b e paid, is to b e con sidered as a per
form an ce ; if less, as apar t perform an ce . B u t where

23
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th e covenan t is, that an ann u ity shall b e paid or

secured on th e death of th e covenan tor , th e distribu
tive share is n ot a pe rform an ce or part pe rform ance .
(Ib . ; and se e p ost, par . 5 2.

XIII. It is a ru le both at Law an d in E qu ity, that
when eve r on e of tw o in n ocen t pe rson s m u st suffer by
th e act of ath ird pe rson , that on e mu st bear th e loss
w ho has, h owever in n ocen tly, pu t it in th e power of

su ch th ird person to occasion it. (Hu n ter v . Walters,
L . R . 7Ch . 75 ; F r en ch v . Hope, 5 6 L. J. Ch . B ut

th e n eglect m u st b e in th e tran saction itse lf an d th e
proxim ate cau se of th e loss , and it m u st b e th e n eglect
cf som e du ty to th e person affected by it an d to the
gen e ral public , an d n ot m ere ly th e n eglect of what
wou ld b e pruden t in respect to th e person h im se lf n or
eve n of som e du ty to a stran ger . Th e m ere o m ission
by aperson to do som eth in g wh ich it is n ot h is du ty
to

'

do , b u t w h ich , if don e , wou ld have preven ted th e
loss, is n ot su fficien t to ren der h im liable for su ch loss.

(See judgm en t of Lin dley , J.
, in Keith v . B u rrow s,

1 C. P . D . 5 3.

XIV. It m ay b e observed in th is place , that it is
a ru le

, that alth ough th e property in con troversy b e
situate in a coun try ou t of th e ju r isdiction of th e

Cou rt, wh e th er with in th e E n glish dom in ion s or n ot,

yet th e Cou rt, in all cases wh ere th e proper parties
are with in th e terr itor ial process of th e Cou rt, will
afford re lief, so far as it can b e afforded , by proceedin g
again st th e person s, an d n ot directly again st th e
prope rty . (S ee S t. 1 290—1 300 , 1 35 2 a; P enn . v.

Lord B altim or e , 1 Wh . Tu . 75 5 et seq ; E w ing

v . Orr E w ing , B rett ’s L. C. Thu s, a su it can n ot
b e brough t for apar tition of land situate in acoun try
out of th e ju r isdiction ; for th e Court can n ot award
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con stru ed accordin g to th e law of th e place in which
they were made . An d, as a gen eral ru le , a con tract
will not b e en forced, u n less it is valid both by th e law
of th e coun try it wh ich it w as made , and by th e law
of th e coun try in which it is sought to b e en forced.
(2 Sp. 1 3, 1 4 ; Hop e v. Hop e , 8 D . M. G . 5 7.

Where a wr itte n con tract is made in a fore ign
coun try an d in a fore ign language , an E n glish Court ,
in order to in terpre t it , obtain s, first , a tran slation oi

'

th e in strumen t ; secon dly,an explanation of th e terms
of art (if it con tain s any) ; thirdly, eviden ce of any

fore ign law applicable to th e case ; an d, fou r thly,
eviden ce of any pecu liar r u les of con struction , if any

such ru les exist, by th e fore ign law . An d, with this
assistan ce , th e Cou r t th en in terpre ts th e con tract itse lf
on ordinary pr in ciples of con struction . (D i S ora v.

P hillipps, 1 0 H. L. C. 624, 58.



D IVIS ION OF E QU ITY .

S E CTION

D ivision of E qu ity (a).

Th e su bje ct of E qu ity Jur ispru den ce m ay b e

ven ien tly, an d pe rhaps m ost proper ly, treated u n de r
th e follow in g heads, de signate d accordin g to th e m ore

distin ctive character istics of th e re lief afforded, or th e
gen eral obj ects sought to b e effected .

1 . Of R em edial E qui ty, specifically so term ed .

II. Of E xecutive E qu ity .

III . Of Adju stive E qu ity .

IV. Of P rotective E qu ity, irrespective of disability .

V. Of P rotective E qu ity, in favour of pe rson s

un der disability . 60 .

(a) N ow that , b y vir tue of th e Judicature Acts, Law and Equ ity are

con curren tly adm in istered in th e Qu een
’
s B ench and Chancery D ivision s—certain particu lar m atters b eing assign ed to each D ivision—and every

Cour t is, as regards m atte rsassign ed to it, aCourt of Equity as w e ll as

of Law , th e ab ove division of Equity ju risdiction w ou ld seem to b e

m ore appropriate than the division in to concurrent, exclusive, and

auxiliary jurisdiction , th e force of w hich is destroyed.



D efin ition of

ac ciden t.

TITLE 1 .

OfRem edial Equity, Specifically so Term ed.

CHAPTE R 1 .

O F A C C I D E N T .

AN acciden t, in th e u sual sen se of th e term, is an

occu rren ce n ot referable to design . 61 .

Acciden t, as rem ediable in E qu ity, m ay b e defin ed
to b e an un fore seen an d in ju rious occu rren ce,

”

not

attr ibu table to m istake , n eglect, or m iscon du ct . 62.

Thu s, in th e case of an in vestm en t in pu b lic '

stock

sufiiCien t to provide for an an n u ity directed by will to
be secu red by su ch stock, th e su bsequ en t reduction
by Act of Par liam en t of th e stock, so that th e invest
m en t becom es in suffi cien t to an swer th e ann u ity, is
an acciden t from liability for wh ich E qu ity will re lieve
th e e xecu tors, an d may rem edy by decree ing the

deficien cy to b e m ade up again st the re siduary legatees
(S t. 63.

1 . Th e re are m any case s ofacciden t in wh ich due
re lief cou ld always b e Obtain ed at Law ; an d in such
cases th ere w as n o rem edy in E qu ity . (S t. 5 64.

II. On th e other han d , th ere are m an y cases in

wh ich n o rem edy can b e had e ith er legal or equ itable .
(S t. 65 . Th u s,

1 . N O re lief will b e gran ted wh ere th e acciden t
arose from th e gross n eglect or fau lt of th e party
seekin g re lief, or his agen ts. (S t. 1 05 66 .
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2. An d where aperson has e xpresslyan d absolu te ly
con tracted or covenan ted to do a particu lar thin g , it
is n o groun d for th e in terfe ren ce of E qu ity that h e
has been preven ted by acciden t from fu lfillin g h is

en gagem en t , or from der ivin g th e fu ll ben efit of th e

con tract on h is side . For h e migh t have preven ted
any in ju ry to h imse lf from acciden t , by m akin g prope r
exception s ; b u t sin ce h e has m ade n o su ch exception s,
E qu ity will n ot con je cturally lim it aliability wh ich in
terms is gen eral an d un qualifie d . (S e e S t. 1 01

S o that if a lessee covenan ts to keep th e dem ised
prem ises in repair , h e will b e boun d to do so, n ot

withstan din g any unavoidable acciden t by wh ich they
are de stroyed or in ju red . (S t . An d wh ere th ere
is a covenan t to pay ren t dur in g th e term ,

'with out
any e xception s, it m u st b e paid , n otwith stan din g
th e premises are acciden tally bu rn t down du r in g th e
term . (S t. S o, if an e state is sold for acertain
sum of m on ey an d an an n u ity for th e life of th e

ven dor , an d th e ven dor dies before th e rece ipt of an y
ann u ity , E qui ty will n ot gran t re lief. (S t. 67.

3 . N or will re lief b e gran ted in favour of ape rson
whose e qu itable r ight to assistan ce is n ot equal , or n ot

more than equal , to th e e qu itable r igh t of prote ction
which is posse ssed by th e party again st whom th e

re lief is sough t . For th is reason re lief is n ot given
again st abon dfi de pu rchaser for valuable con sideration ,

withou t n otice (see S t. or again st an he ir in
tail or rem ain de r -m an in tail , in favou r of person s

claim in g un der th e tenan t in tail . (S t. 68.

4. An d so re lief will n ot b e gran te d in favou r Of a
person w h o , alth ough agreat loser th rough an accide n t ,
has n o equ itable title to re lief, or as little as th e per
son again st wh om re lief is sough t . Th u s, n o re lief

29
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will b e afforded to th e legatee s or devisees un der a
will defective ly execu ted (se e S t. 1 05 a, for

,

be in g m e re volun teers, th ey have as little equ ity ‘

as the

h e ir or n ext of kin , or even less, inasm u ch asfor tior et

n qu ior est dispositio legis quam hom in is .(Co.Litt . 338a)
an d th erefore th e legal r igh t wh ich has ve sted in th e

latter will n ot b e taken away ; as th e m axim is that
where th e equ ity is equal , th e law m u st prevail . 69.

III. B u t wh ere th e Com m on Law Cou rts or iginally
cou ld n ot, or did n ot, give adequate relief, an d take
du e care of th e r igh ts of all person s in terested, an d
th e party pre ju dicially affected w as free from blam e
in respect of th e acciden t, re lief w as gran ted by the
Cou r t of Chan cery, if it cou ld b e gran ted without
derogatin g from any positive agreemen t, or violatin g
any equal or super ior equ ity in an other person . And

although Cou rts of Law can n ow gran t re lief where
form er ly they cou ld n ot, yet th e or iginal jur isdiction
of Cou rts of E qu ity is n ot th ereby taken away, but
th ey still have con cu rren t ju r isdiction . (S ee S t. 28,

64 i , 79, 81 , 85 , 89, 1 01 , 1 05 , 1 06, 70.

1 . In cases of destroyed, lost, or suppressed deeds,
th e ju risdiction of th e Cou r t of Chan cery (n ow th e

Chan cery D ivision ) to com pe l a discovery wou ld seem
to have been un iversal , becau se th is w as apre liminary
assistan ce pe cu liar to E qu ity . 71 .

Th e Com m on Law Cou r ts com pe lled discovery on ly
to avery limited exten t by virtu e of th e Com m on Law ,

an d som ewhat larger powers were con fe rred on them
by th e Com m on Law P rocedu re Act, 1 85 4, n ow

repealed. Un der th e Ju dicature Acts, h owever , they
have th e sam e power of com pe llin g discove ry as the
Chan cery Cou rts an d su bje ct to th e Orders an d R u les
of Court, a litigan t, e ither in th e Chan cery ' Courts
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or in th e Common Law Cou r ts, can obtain all th e

d iscovery h e cou ld form er ly have had e ither at Law
or in E qu ity, b ut where h e w as n ot en titled to it
e ither at Law or in E qu ity, h e can n ot obtain it n ow .

(I/yell v.Kenn edy, 8 A. C. 223 Hun n ings v. William son ,

1 0 Q . B . D . 72.

B ut in these cases, th e jur isdiction of th e Cour t of
Chan cery (n ow th e Chan cery D ivision ) for re lief, in
addition to a discove ry, w as of limited exten t for , in

some of these cases th e Com m on Law Courts have
all alon g been able to adm in ister , an d have been in
th e habit of doin g comple te ju stice . (S t. 83,

Amon g other in stan ces of equ itab le _

re lief m ay b e

m en tion ed th e case wh ere th e plain tiff avers that a
deed re latin g to lan d has been e ith e r destroyed or

con cealed by th e defen dan t, b u t that h e (th e plain tiff)
kn ows n ot whether it has been so destroyed, or

whether it has been on ly con ceale d for there adecree
m ay b e obtain ed in E qu ity (wh ich formerly cou ld n ot
b e made in Law ), that th e plain tiff shall hold and
e n joy th e lan d un til th e defen dan t shall produ ce th e
deed, or admit its destru ction . (S t. 73.

So if adeed con cern in g lan d is lost, an d th e party
in possession seeks a discovery, an d to b e e stablished
in his possession un der it, E qu ity will afford re lief ;
for in such a case there w as n o remedy at Law . (S t.

74.

2. There is jur isdiction in E qu ity to decree pay
m en t of a lost bon d ; becau se u n til arecen t per iod n o
relief w as given at Law , on accoun t of th e wan t of a
profert . And th e subsequ en t practice of dispen sin g
w ith profert at Law does n ot destroy th e an cien t
jurisdiction in E qu ity. (S t. 81 , An d besides,
at Law , th e defen dan t had n ot th e prote ction of th e

31
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oath of th e plain tifi to th e fact of th e loss. Again ,

it is often proper to gran t re lief upon th e terms of th e
party givin g a bon d of in dem n ity ; an d former ly a
Com m on Law Cou rt cou ld n ot in sist on that as apart
of th e ju dgmen t ; an d , although it has som e time s
requ ired th e previou s offer of an in demn ity, yet such
an offer m ay b e unsatisfactory in m an y cases for , in

th e mean tim e , th e
'

circum stan ces of th e party to th e
bon d of in dem n ity ;

'

may u n dergo a great chan ge .

(S t. 75 .

3 . Th ere wou ld seem to have be en a rem edy at
Law to en force p aym en t of m on ey du e on a lost

n egotiable n ote or oth er n egotiable un sealed secu r ity
,

b ecau se n o profert w as-

n ecessary, an d n o oyer w as

allowed of su ch secur ities ; an d also jurisdiction in

E qu ity to re lieve in such acase , at any rate wh en th e
rem edy at Law w as in sufficien t, or wh ere th ere w as an
offer of in dem n ity in th e bill, con stitu tin g a groun d
of ju risdiction . (S t. 85 , 86 . S ee n ow B ills of

Exchan ge Act, 1 882, s . There w as in Equ ity,
howeve r , n o jur isdiction to give re lief on accoun t“ of
th e destr uction of a bill of exchan ge , becau se there
w as always a com plete rem edy at Law in su ch ‘

cases .

(Wr ight v. Lord Maidston e , 1 K. J
. 76 .

4. An oth er in stan ce in wh ich th e Cou rt wou ld give
re lief on th e groun d of acciden t w aswh ere an execu tor ,havin g to pay variou s debts or legacie s, pays some of
th em in fu ll, an d afterwards th e e state tu rn s out to
b e in sufficien t . Here th e execu tor , if h e has actedwith du e cau tion , will b e r e lieved again st liability .

(E dw ards v . F r eem an , 2 P . Wm s. 447 ; Hilliard if .
Fu lford, 4 C. D . 76 a.

5 . In th e absen ce of
.any coun te rvail in g equ ity

,

re lief will b e gran ted in E qu ity in th e case ofadefective
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to th e power ; sin ce it wou ld n ot b e revocable like a
78.

B u t wh ere th e power is coupled with atru st, E qu ity
will gran t re lief, even in th e case of th e n on -execution
of th e power : becau se , in th is case , th e dan ce w as

un der an equ itable Obligation to exercise it. And

E qu ity will also gran t re lief where th e execu tion of

th e power has been preven ted by fraud. (S ee , as to

th ese proposition s respectin g powers, S t. 94—98,
1 69—1 77 ; 2 S ugd. Pow .

, 7th ed. 88—1 75 ; Tollet v.

Tollet, 2 Wh . Tu . 289 Harding V. G lyn , 2 Wh .

85 Tu . 335 ; Chetw ynd v. M organ , 31 C. D . 79.



CHAPTER 1 1 .

OF MI S TAKE .

A MIS TAKE , as remediable in E qu ity , m ay b e defin e d
to b e an act wh ich wou ld n ot have been don e , or an
om ission which wou ld n ot have occu rred , b u t from
ign oran ce , forge tfu ln e ss, inadver ten ce , m e n tal in com
peten ce , su rpr ise , m isplaced con fiden ce , or im posi
tion . 80.

Th e followin g proposition s appear to b e dedu cible
from th e case s on th e su bj ect
1 . Where th e m istake is u n ilateral , an d th e sufferer

is th e person by whom it w as m ade , re lief will n ot
b e gran te d, un le ss th ere is som e cir cum stan ce which
g ive s r ise to apre sum ption that the re has been som e

un du e in flu en ce , m isrepre sen tation , im position , m en tal
im becility, su rprise , or con fiden ce abu sed (see S t. 1 1 0

,

1 37) an d eve n w h ere th is is th e case , E qu ity will n ot
in te rfere as again st a bon d fi de pu rchaser for valuable
con sideration , withou t n otice . (S t. 1 39, an d se e

Maxim VI . , par . 34, an te .) 81 .

In regard to m istakes in m atters of law
, it is a

maxim that ign oran t'ia legis n on excu sat. (S t. 1 1 1 ,

1 1 3 , 1 1 6 , 1 38, 1 40 ; P ow ell v . S mi th , L. R . 1 4 E q

B u t whe re th e m istake is on e of title , ar isin g from
ign oran ce of a pr in ciple of law of su ch con stan t
occu rren ce as to b e u n derstood by th e com m u n ity
at large , th is is con side red sufficien t to afford
such a pre sum ption as above m en tion ed , so as to

D efin ition of
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or in a m atter

of fact.

MIS TAKE

en title th e party to re lief. (S ee S t. 1 21—1 25 , 1 28,
82.

Th e Cou rt has power to re lieve again st mistake s in
law as we ll as against m istake s in fact, if th ere is any
equ itable groun d for such re lief ; b ut it will n ot re lieve
un le ss th ere b e afidu ciary re lation be twe en th e par tie s ,
or som e equ ity superven es by reason of th e con du ct
of on e of th em . Wh en m on ey has been paid ove r
with a fu ll kn owledge Of all th e facts, an d th e pay

m en t has been acqu ie sced in with su ch kn owledge ,

it can n ot afterwards b e recovered back. (R oger s v .

Ingham ,
3 C. D . 35 1 ; B rett

’

s Lead . Cas . 80 et seq .)

Un le ss th e paym en t b e made to an office r of th e

Cou rt, in wh ich case it w ill b e ordered to b e repaid .

(E x par te S im m onds, 1 6 Q . B . D . 308 ; In r e B row n ,

32 C. D . 5 97 ; In r e Op era, Lim ited, (1 891 ) 2 Ch .

83 .

An d in regard to m istake s in m atters of fact , re lie f
will b e gran ted on th e sam e pre sum ption ,

wh e re th e
m istake is u n ilateral , an d th e fact w as m ater ial to th e
act or con tract, an d w as n ot doubtfu l from its ow n

natu re , an d w as afact w h ich wou ld n ot b e asce rtain ed
by su ch diligen ce or care as is u sual in tran saction s
of th e like natu re , an d of wh ich th e other par ty w as
un der alegal obligation to in form th e m istaken pe rson .

(S ee S t. 1 40 ,
— 1 48, 84 .

An d ign oran ce of fore ign law is deem ed ign oran ce
of fact ; be cau se n o person is presum ed to kn ow

fore ign law . (S t. 85 .

B u t ign oran ce , on th e part of th e ven dor , of

circum stan ces ten din g to enhan ce th e value of th e

property , of w h ich th e ven dee w as aware , will n ot

form a groun d for re lief, wh e re it is n ot a case of

m u tual con fiden ce . (S t. 86 _



M IS TAKE .

1 1 . Wh ere th e m istake is m u tual , th e tran saction
W i ll b e bin din g ; u n less it w as foun ded on a m u tual
surpr ise ; or th e m i stake con sists in supposin g that
th e su bje ct-m atte r of th e con tract existe d , wh en in

reality it w as n ot in existe n ce ; or th e m istake con

sists in on e party supposin g that h e had pu rchase d
some th in g wh ich th e other did n ot in ten d to se ll
(S t. 1 1 3

,
1 34, 1 42, 1 43 , 1 44) or th e m istake is th e

resu lt of amiscalcu lation by th e defen dan t ’s agen t in
favou r of th e de fen dan t (Carpm ae l v . P ou ‘ is

,
1 0 B eav .

or by reason of th e fact be in g oth erw ise than

w as supposed , th ere is n o con side ration to suppor t th e
tran saction (Cochran e v . Willis , L . R . 1 Ch . or

both par tie s were u n der th e im pr ession that on e of

th em w as th e own er of prope rty wh ich , in reality,
be lon ge d to th e oth e r (Coop er v . P hibbs, L . R . 2

H. L. or on e of th e partie s made a m ater ial
m isrepre sen tation , th ough in n ocen tly ,wh ich in flu en ced
th e oth er (Fan e V . Fan e , L . R . 20 E q . 698 . An d se e

B re tt ’s Lead . Gas . 87.

III. In th e case of acom prom ise of dou btfu l r ights,
or of r ights wh ich ar e con sidered by th e par tie s to b e
doubtfu l

, to m ake it bin din g th e parties m u st b e at
arm

’

s len gth , on e qual term s, with equal kn owledge ,
an l with su fficien t advice an d protection , wh ere , from
th e ir re lat ive position or oth er c ircu m stan ce s, th ey
n ee d it . (M oxon V . P ayn e , L . R . 8 Ch . 881 ,

If all th e par ties are in a state of mu tual ign oran ce ,
or they are all acquain ted with th e dou bts wh ich exist
in the ir favou r , th e compromise will b e bin din g . B u t

where on e or m ore of th em is or are n ot aware of th e

doubts e xistin g in h is or the ir favou r , while th e fact
that such dou bts exist is kn own to th e other or others
of them , th e compromise will n ot b e bin din g (see
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S t. 1 30—1 32 ; Lucy
’

s Case ,4 D .M .& G . 35 6 ; S tap iltou

v . S tup ilton ,
1 Wh . Tu . be cau se , in that

case ,
th e re is room for th e presu m ption of su rpr ise

or confiden ce abu sed ; an d th e very natu re of th e

tran saction made it requ isite that all th e par tie s
sh ou ld b e on an equality as regards kn ow ledge or

ign oran ce of the doubts existin g in th e ir favou r .

To ren der a fam ily com prom ise bin din g , th e re m u st

b e n ot on ly good faith , b u t fu ll disclosu re by each

party to th e oth er , of all such m ate rial facts kn own
to th em , re lative to th e ir r igh ts an d title , as are

calcu lated to in fluen ce th e ju dgm en t in th e adoption
of th e com prom ise ; an d with ou t fu ll disclosu re
h on e st in tention is n ot sufficie n t . (G r een w ood v .

G r een w ood
,
2 D . J . S . 28 ; R e B irchall, 1 6 C. D .

41 D e CordoraV . D e Cordova, 4 A. C. 88.

IV. Wh ere by m istake an in stru m en t in ter vir us

is n ot w hat th e parties in ten ded , or th e re is a

m istake in it oth er than a m istake in Law , or an y
acts n e cessary to g ive validity to th e in strum en t

have be en om itted, an d th e m istake is c learly m ade

ou t by adm issible an d satisfactory eviden ce , or is

adm itted on th e re cord, or is evide n t from th e

nature of th e case
, or from the re st of th e deed ,

E qu ity will re ctify th e m istake (S t. 1 5 2, 1 5 7,
1 5 9, 1 66 , 1 68 ; Lord G le no rchy v . B osr ille an d Leggv . G oldw ir e

, 2 Wh . Tu . 763 , 770 ; Coop er v .

P hibbs, L . R . 2 H. L. 1 49, B rett
’

s L . C. 84 ; P uge t

V . Marshall
, 28 C. D . 25 5 ; Tar/fer v . B en n ett,

34 C. D . except as again st a bonafide pu r
chaser for valuable con sideration ,

withou t n otice (S t.
1 65 2 Sp . or other per son havin g an equ ity

equal to that of th e plain tiff (S t. n or will
it, as a ru le , supply anythin g for th e wan t of which
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th e legislatu re has declared th e in strum en t void ;
for that wou ld b e to defeat th e very policy of th e

enactmen t . (S t. 89.

B u t in order to enable th e Cou rt to rectify an

an te -n uptial se ttlemen t by str ikin g ou t a par t, it
m u st b e proved that it con tain s som eth in g wh ich
has been in serted by m istake , con trary to th e imten
tion of all th e parties. (R ooke V . Lord Ken sington ,

2 K. J . 75 3 , 764 ; S ells v . S ells, 1 D r . Sm . 42 ;

Thomp son v . l l ’lzitm ore , 1 J . H . 268 ; E lw es v . E lw es,

3 D . F . J . An d where an in strum en t is
su bstan tially what th e parties in ten ded , alth ough so

frame d u n der a m istaken view of th e Law , th e

Cou rt will n ot re ctify th e m istake . (S t. 1 1 3

A bon d to leave or con vey property has, h owever ,
been som etim es uphe ld in E qu ity , as an agreem en t
defective ly e xe cu te d . (S t. 90 .

A hu sban d can n ot take proceedin gs to have ase ttle
m en t rectified , w here h e execu ted it with akn owledge
of its con ten ts, th ough h e gave n otice before th e

marriage that h e sh ou ld apply to th e Cou rt to have
it rectifi ed . (E aton v . B en n ett, 35 B eav . 91 .

E qu ity will he sitate to rem edy a de fe ct or supply
an om ission in a deed in favou r of a volu n teer even
when it has ar isen from m ere mistake , an d th ough
th e correction wou ld n ot b e in con sisten t with th e

deed . (2 Sp . 886 ; B oukote v . Henderson , (1 895 ) 2

Ch . 92.

A volun tary dee d therefore will n ot, as a ru le , b e
rectified on th e un supported eviden ce of th e se ttlor
un le ss all th e par tie s con sen t. (S t. 1 64 e , 1 76 ;

P hillipson v. Ker ry, 32 B eav . 628 B rou n v . Ken n edy,

33 B eav. 1 33 , 1 47 Thompson v . Whitm or e , 1 J . H .

268 B onhote v . H en de rson , supra.) 93 .
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It sh ou ld b e observed , that wh ere th e final in stru
m en t of con veyan ce or settlem en t differs from th e

pre lim inary con tract, that very circum stan ce affords

of itse lf som e groun d for presum in g an in ten tional
chan ge of pu rpose , un less, from som e recital in it ,
or from som e atten dan t circum stan ces, it appears to

have be e n in ten ded to b e m ere ly in pu rsuan ce of th e

original con tract. (S t. 94.

Wh en th e re are article s an d a settlem en t before
m arr iage , as agen eral ru le th e settlem e n t alon e can

b e looked to ; an d if it is differen t from th e article s,
it m u st b e taken as a n e w agreem e n t. B u t if it
purports to b e execu ted in pu rsuan ce of th e ar ticle s,
or if th ere is clear and satisfactory eviden ce sh owin g
that th e discrepan cy has ar isen from a m istake , th e
Cou rt will reform th e settlem en t, an d m ake it con

form able to th e real in ten tion of th e partie s. (Legg

_

v . G old w ir e , 2 Wh . Tu . If th e articles are
b efore m arriage an d th e se ttlem en t after m arr iage ,
th e article s are in effect th e bin din g in str um en t an d

if th e settlem en t g ive s e states or in terests differen t
from th ose wh ich th e Cou rt wou ld give on th e

con stru ction of th e article s, th e settlem en t will b e
reform ed, as between th e partie s and th e ir repre sen
tative s an d m ere volu n teers, b u t n ot as again st a
purchaser for valuable con sideration w ith ou t n otice .

(Ih.) 95 .

An d as regards th e adm issibility of th e eviden ce ,
it is a ru le of th e Com m on Law ,

in depen den tly of

th e S tatu te of Frau ds, that parol eviden ce is n ot

adm issible to disan n u l , substan tially add to“

, subtract
from , qualify, or vary a written in strum en t. (S ee

S t. 1 5 3, B ut upon pr in c iple it wou ld seem
that case s of acciden t, m istake , an d frau d are (in
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X . Wh ere th e m istake is u n ilateral , th e rem edy is
n ot rectification b u t rescission , b u t th e Cou rt m ay give
to adefen dan t th e option of takin g what th e plain tiff
m ean t to give in lie u of rescission . (S t. 1 64 e ;

Pag et v . Marshall , 28 C. D . An d in cases of

fraud th e in strum en t will b e en tire ly set aside .

(S t. In deed, in case s with in th e S tatu te Of

Frauds, it is an easier m atter totally to avoid an

agreem e n t than to vary it ; for , in th e form er case ,

th e S tatu te Of F rauds has n o in flu en ce whateve r ;
sin ce it does n ot say that awr itten agreem en t shall
bin d, b u t that an unwr itten agreem en t shall n ot bin d .

(S ugd . V. P .
,
1 0th ed. , ch . 3, s. 8, pl . 102 .

B y th e stat. 36 37 Vict. c . 66, s. 34 all cau se s

an d m atte rs for th e rectification , or settin g aside , or
can ce llation of de eds or oth er written in strum en ts, are

assign ed to th e Chan ce ry D ivision . 102 a.



CHAPTER III.

OF ACTU AL FRAU D .

THE m ode s of frau d are in fin ite ; an d it has bee n
said , that Cou rts of E qu ity have , very wise ly , n ever laid
down , as a gen eral proposition , what shall con stitu te
fraud ,or an ygen e ral ru le , beyon d wh ich th eywill n ot go ,

upon th e groun d of frau d , le st oth er m ean s of avoidin g
th e e qu ity of th e Cou rts sh ou ld b e foun d . (S t.

In accordan ce with th e spir it of this rem ark n o attem pt
is h e re m ade to g ive a defin ition of frau d in gen eral .
It is u sually an d accu rate ly divide d , however , in to
tw o large classe s, de signated , defin ed , an d treated of

un de r th e nam es of Actual F raud an d Con structive
Frau d . 103.

An actual fraud m ay b e defin ed to b e any de ception
or ar tifice u sed to circumven t , cheat, or dece ive
an oth er . (S e e S t. 104.

Th e Cour ts of th e Chan cery D ivision , to which th e
rectification , or se ttin g aside , or can ce llation of deeds
or other wr itten in strumen ts, has been assign ed by
th e Judicature Act, will n ot en tertain jur isdiction to

se t aside a will obtain ed by frau d, or e stablish a will
suppre ssed by frau d ; for , in such case s, th e prope r

remedy is exclu sive ly ve sted in th e P robate D ivision
of th e High Cou r t . (S t. 1 84, an d n ote ; Wm s. on

E xecu tors, 9th ed. 464 Allen v . M
‘
P h erson ,

1 H. L. C.

1 91 ; M eluish v . M i lton , 3 C. D . 27, B u t where
th e fraud does n ot go to th e wh ole will, b ut on ly
to som e particu lar clau se , or where th e fraud is in

D efin ition of

actual fraud.
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D ivision of

actual frauds.

ACTUAL FRAUD .

un du ly obtain in g th e con se n t of th e n ext of kin to th e
probate , E qu ity will lay h old of th ese circum stan ces
to declare th e execu tor a tru ste e for th e n ext of kin .

(S t. 440 ; Wm s. on E xe cutors, 9th ed . 105 .

In agreat var iety of oth er case s, frau d is cogn izable
at Law ; as in case s of fraud in th e sale of chatte ls
pe rsonal : an d in som e of th ese cases adequate re lief
cou ld b e ,an d con stan tly is, obtain ed at Law . (S t. 1 84,

an d n ote .) 1 06.

It is a ru le , as we ll at Law as in E qu ity , that frau d
is n ot to b e presum ed . B u t, on th e oth er han d,

n e ith er at Law n or in E qu ity is positive proof of

frau d in dispen sably n ecessary . An d a lowe r degree
of proof than that requ ired at Law has always been
acted upon in E qu ity. (S ee S t. 1 90 R e Ter ry an d

White ’

s Con tract, 32 C. D . 107.

Wh en acase is based on fraud
, th e fraud m u st b e

proved , an d n o re lief will b e g iven in th e su it in
w h ich su ch a case is m ade , on any diffe ren t grou n ds.

B ut w h ere m ater ial allegation s of frau d are proved,
th e plain tiff w ill Obtain re lief, alth ough oth er allega
tion s of fraud are n ot proved . (M oxon v . P ayn e,
L . R . 8 Ch . 881 , 108.

It wou ld b e im possible , an d un n ecessary if it were
possible , to en um e rate all th e differen t in stan ce s in
w h ich re lief will b e gran ted in E qu ity on th e groun

d
of actual fraud. We shall on ly notice afew of them
u n der th e followin g tw o h eads : 1 09.

1 . Of frauds which re ce ive that den om ination from
a con side ration of th e con duct of th e gu ilty partie s,ir respective of any pecu liarity in th e con dition of th ein ju red parties . 11 0.

II. Of frauds wh ich rece ive that den om ination
m ain ly or in a great m easure from a con sideration
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of th e pecu liar con dition of th e partie s upon whom
they are practised . 111 .

I.—1 . M isrepre sen tation or suggestio falsi, whe the r
by word or dee d, by artifices to mislead as we ll as by
positive assertion s, con stitu tes frau d . B ut to justify
in terposition in su ch cases th e fraud mu st b e m ater ial
Or in amatter of su bstan ce , an d m ust actually m islead .

(S t. 1 91 , Where a party to w hom th e m is

repre sen tation is m ade acts upon it to h is damage ,

th e other par ty will b e liable for su ch dam age to

th e party h e has misled, an d even to a third party
w ho acts upon it, provided th e misrepresen tation w as

made with th e in ten t that it shou ld b e acted upon by
such third person . (B ar ry v. Croskey, 2 J. H. 22 ;

Can n v . l l
'

ilson , 39 C. D . 39 ; Angus v . Clif ord , (1 891 )

2 Ch . E qu ity will n ot in terfere , h oweve r , if th e
frau d w as n ot in th e tran saction which creates th e
con tract, b u t in a distin ct un con n ected tran saction .

(R olt v . White , 3 D . J. S . N or w ill it , as w e

have seen ,
in terfere if th e misrepre sen tation w as on a

tr iflin g or im mater ial poin t, or if n o in ju ry arose from
it. (S t. 1 91 , 1 95 , 1 96 , 203 ; P u lsford v. R ichards ,

1 7 B eav. For , in th e first case , th e evils of

litigation wou ld b e far greater than th e in ju ry occa
sion ed ; an d, as to th e se con d case , Courts of E qu ity
do n ot profe ss to pu n ish gu ilt , b u t to redress wron gs .

An d E qu ity will n ot in terfere if th e party w as n ot

misle d by th e misrepresen tation (S t. 202 ; N e lson v .

S tacke r , 4 D . J . becau se , in that case , h e

w as n ot in ju red by it . Nor will th e Cour t in terpose
if th e misrepresen tation w as vagu e an d in con clusive
(S t. 1 91 ) or if it mere ly amoun ted to th e common
lan guage of puffi n g an d commen dation of thin gs sold
(S t. 201 ) or if it w as in amatte r of Opin ion or fact

45
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equally open to the in qu iry of both parties, an d in
regard to

wh ich n e ith er cou ld b e presum ed to tI‘U S t
th e oth er (S t. 1 91 , 1 97, 1 98) or if th e party in ju red
m ay proper ly im pu te th e loss to a wan t of ordinary
care or discretion on th e part of h imse lf or h isagen ts
(S t. 1 99, 200 a). For , th e Court doe s n ot sit to

redress in ju r ies wh ich th e in jured parties, by ordinary
an d proper care , cou ld have preven ted. It is n o part
of E qu ity Ju r ispruden ce to en cou rage care lessn e ss.

(Ih.) B u t, on th e oth er han d, th e re are m an y case s

in wh ich th e efle ct of false repre sen tation is n ot got

r id of on th e grou n d that th e person to wh om it w as
m ade has been gu ilty of n egligen ce . (R edgrave v.

Hard , 20 C. D . p . An d in case s of fraudu len t
repre sen tation or wilfu l con cealmen t it is n o an swer
that th e truth m igh t have bee n learn ed by in qu iry .

(Cen tral Railw ay of Ven ezu elaV . Kisch , L . R . 2 H. L .

An d,afor tior i, this pr in ciple applies in all case s
wh ere th e party is u n der an obligation to m ake

disclosure . (S t. 21 7, 112.

Misrepresen tation is agroun d of re lief, wheth e r th e
party w h o m ade th e assertion or in tim ation kn e w it to
b e false , or m ade it withou t kn owin g wh e th e r it w as
true or false . (S t. 1 93 R eese R iver S il t-er M in ing
Ca. V . S m ith

,
L. R . 4 H. L . 64 ; IIar t V . S w ain e

, 7 C. D .

For fraud is. proved wh en it is sh own that a

false represen tation has be en m ade withou t be lief in
its truth , or reckle ssly, care le ss wh ether it b e tru e or

false . (D erry v. P eek
,
1 4 A. C. p . S o that if a

person , whe ther wilfu lly or n ot, makes a false r epre

sen tation to an oth er , w ith a reasonable groun d for

supposin g that h e or a th ird pe rson wou ld act upon
such represen tation , an d h e or such th ird pe rson
does act upon It, an d is m isled th ereby , th e person
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m isleadin g will b e m ade an swe rable for it. (Hu tton V .

R ossiter , 7 D . M . G . 9, 23 , 24 ; S lim. V . Crou cher ,

2 Gif. 37 ; 1 D . F . J . 5 1 8 ; B ar ry V . C roskey, 2

John s. H. 1 ; Ram sh ire v . B olton , L . R . 8 E q .

It seems, however , clear that a n egligen t, as dis
tin guish ed from afraudu len t, misrepre sen tation will
n ot support an action for de ce it (Angus v . Clifi ord,

(1 891 ) 2 Ch . 449, though in E qu ity a m isrepre

sen tation though n ot frau du len t m ay b e agood defe n ce
(Tom kin son v . B alkis Con solidated Co .

, (1 891 ) 2 Q . B .

p . An d wh ere a person has been in du ced to
e n ter in to acon tract by a m aterial m isrepresen tation
of th e oth er par ty, h e is en title d to have th e con tract
set aside , an d n ot m ere ly to have th e represen tation
m ade good . (R aw lin s V . Wickham , 1 G if. 35 5 3

D . J . 304 ; Trail V . B ar ing , 4 G if. 485 Char lesw or th

v . Jenn zngs, 34 B eav . 95 ; Haygar th V . Wear ing , L . R .

1 2 E q . 320 Har t v . S w ain e , 7 C. D . An d it is n ot,
as w e have seen , a sufficien t defen ce to an action for
r escission of th e con tract, that if th e par ty defrau ded
had u sed du e diligen ce h e migh t have discove red that
th e represen tation w as un tru e . (R edgrave v. Hurd

,

20 C. D . 1 supra, par . 11 2 a.

A con tract in du ced by frau d is n ot void , b u t on ly
voidable at th e option of th e party defrauded ; an d
though th e party w ho w as gu ilty of th e fraud can n ot
e n force it, yet other person s m ay,

in con sequ en ce of it,
acqu ire in terests an d r ights which they m ay en force

again st th e par ty defrau ded. (Oakes v . Turquan rl ,

L . R . 2 H. L . 325 , 11 3 .

If a person ,
through th e frau d of an othe r , has

e xecu te d a deed, or sign ed a rece ipt , con tain in g a
repre sen tation , h e m u st suffer from th e frau du len t u se
m ade of su ch dee d or rece ipt by su ch other person ,

47
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rath er than a th ird person w h o has, in th e ordinary
cou rse of busin ess, with ou t n egligen ce or defau lt,
trusted to th e docum en t con tain in g su ch repre sen tation .

(Hun ter v. Walters,L . R . 7 Ch . 75 an te
, par . 114 .

A person m ay avail h im se lf of what has bee n
obtain ed by th e fraud of an oth er , if h e is n ot on ly
in n ocen t of th e frau d, b u t has given som e valuable
con sideration . (S cholefi eld v. Tempter, 4 D . J . 433

Hun ter v . Walters, L. R . 7 Ch . 1 1 5 .

2. If a person con ceals facts an d circumstan ce s

wh ich h e is u n der som e legal or equ itable obligation
to com m un icate to th e oth er , it am oun ts to a frau d .

for wh ich E qu ity will gran t re lief. (S t. 204
,
207 ,

21 4
,
21 7, 220 ; 2 Sp . 765 ; P u lsforcl v . R ichards,

] 7 B eav. 94 As if a ven dor se lls an e state ,

kn owin g that h e has n o title to it, or that th e re are
in cum bran ce s on it, of wh ich the pu rchase r is ign oran t
(S t. 208) or if th e in su red doe s n ot com m un icate
to th e u n derwriters all facts an d circum stan ce s wh ich
in crease th e risk (S t. or if alesse e has obtain ed
a lease of afu rn ish ed h ou se on an im plied represen ta
tion that h e w as of fu ll age ; in wh ich case it will b e
de clared void at th e option of th e lessor . (Lem pr ier e v
Lange , 1 2 C. D . 1 16 .

An d if ape rson lease s lan ds, an d h e kn ows, an d th e
le ssee doe s n ot kn ow, that as to a part th e lessor has.

n o title , an d th e le ssor does n ot disclose th e fact , th e
lessee m ay set aside or repudiate th e lease . An d h e
m ay refu se th e part to which th ere is n o title , an d
e lect to ke ep th e rem ain der . (M ostyn v . West M ostyn

Com pany, 1 C. P . D . 117.
B ut apu rchase r is n ot boun d to commun icate h is

kn owledge of th e value of th e property to th e ven dor
(S t. 207, n . ; Walters V . M organ , 3 D . F . J .
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determin e th is, proceedin gs for re lief again st fraud
wou ld often b e taken in total un certain ty as to th e
existen ce of that kn owledge , which w as of th e very
essen ce of th e suppose d frau d, an d absolu te ly n ecessary.

to b e pro
ved before an y groun d for re lief cou ld b e

said to exist . An d in m an y cases there wou ld b e th e
same diffi cu lty in ascertain in g whe ther th e defect or
advan tage , adm ittin g it to b e known to th e on e party,
w as or w as n ot disclosed by h im to th e other . 120 .

To draw a distin ction wh ich wou ld, perhaps, give
as much effect to th e pr in ciple of soun d morals as
wou ld b e com patible with avoidin g frequen t an d
fru itless litigation , an d th e en cou ragemen t of care

lessn ess an d n egligen ce , th e tru e course wou ld seem
to b e to hold that E qu ity will gran t re lief, if aperson
does n ot disclose any m ater ial fact, which , from th e

nature of th e case , h e m u st have kn own , or ought to
have kn own ,

an d wh ich th e oth er party cou ld n ot b e

expected to discove r with th e care ordinar ily u sed in
similar tran saction s. 121 .

3. Even before th e Sales of R eversion s Act, 1 867
(nest, par . m ere in adequacy of pr ice , or any

other in equality in th e bargain , did n ot con stitu te by
itse lf agroun d to avoid it. (S t. 244 ; Harrison v.

Gu est, 6 D . M. G . For th e valu e of thin gs
is always flu ctuatin g, an d depen den t on n umber less
circum stan ces. B esides, a .m an m ay b e in duce d by
diffi cu lties or exigen cies, or for other reason s, to part

with h is property at a par ticu lar time , for less than
that for which an oth er wou ld have sold it . (S t.

An d perhaps th e lown ess of th e pr ice m ay have been
th e on ly in du cem en t to th e purchaser to make th e
purchase ; an d h e m ay have simply accepted th e

proposals of th e ven dor , in stead of be in g th e or iginator
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of th e tran saction , or of be in g active ly con cern ed in
n egotiatin g it, like a m an wh ose de sign is to gain a

frau du len t advan tage ove r an oth er . 122.

S till , howeve r , th ere m ay b e su ch an un con scionable
n ess or inadequacy i n th e bargain as to sh ock th e

con scien ce , an d am oun t to con clu sive eviden ce of

im position or som e u n du e in flu en ce : an d in su ch a

case , E qu ity will in terfere on th e groun d of frau d .

An d where the re are oth e r in gredien ts of asu spiciou s
nature , gross inadequacy m u st furn ish th e most
vehemen t presum ption of fraud . (S t. 246 ; see

rem arks of Lord Cran worth in Harr ison v. G u est, 6

D . M . G . 424 F ry v. Lan e , 40 C. D . 31 2 p ost, par .

As, if proper tim e for de liberation is n ot allowed
th e party in ju re d ; if h e is im por tunate ly pressed ; if
those in whom h e placed con fiden ce m ake u se of stron g
persuasion ; if h e is su dden ly drawn in to an act,

w ithou t be in g fu lly aware of th e con sequ en ces if h e

is n ot permitted to con su lt disin tere sted fr ien ds or

cou n se l, before h e is calle d upon to act, in circum
stan ces of su dden em ergen cy or u n expected r igh t an d
acqu isition ; if h e is an illite rate person , an d advan

tage has been taken of h is n ece ssitie s ; or if h e is a
person of weak un derstan din g . (S t. 25 1 ; O

’

R orke

V . B olingbroke , 2 A. C. 8 1 4 N evill V . S n elling ,

1 5 C. D . 679 ; F ry V . Lan e , 40 C. D . B u t

E qu ity w ill n ot re lieve where th e parties can n ot b e
placed in statu qu o. S u ch re lief, for in stan ce , will
n ot b e given in th e case of m arr iage settlem en ts ;

inasmu ch as th e Cou r t can n ot u nmarry th e partie s.

(S t. 1 23.

Whe re a pu rchase is set aside for inadequacy of

con sideration ,
th e con veyan ce will b e ordered to

stan d as a secu r ity for what has be en advan ced with
E 2

5 1
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in terest . (1 Wh . Tu . 323 ; Jam es v . Kerr , 40 C. D .

124.

D eeds of th e natu re of fam ily arran gem en ts are
exem pt from th e ru le s as to th e adequacy of th e con

side ration applicable to oth er de eds ; an d are bin din g
wh en in cases betwe en m e re stran gers th e like agr ee
m en ts wou ld n ot b e en forced (S t. 1 32) b u t if th ere

is any con cealm en t of m ate r ial facts th ey will b e
h e ld in valid on th e groun d of frau du len t con ceal
m en t. (S t. 21 7 ; P ersse v . P ersse , 7 Cl . dz F in . 279 ;

William s V . Wil liam s, 2 D r . S m . 378 ; L . R . 2 Ch .

294. As to de eds of th is natu re , se e also S tap ilton
V . S tap ilton , 1 Wh . Tu . 223 ; B re tt ’s Lead . Gas.

1 25 .

4. Wh ere g ifts an d legacie s are be stowed on person s,
on con dition that th ey shall m arry with th e con sen t
of paren ts, guardian s, or oth er con fiden tial person s,
E qu ity will n ot suffe r th e m an ife st obj ect of th e

con dition to b e defeated by th e frau du len t , corrupt , or
u n con scien tiou s refu sal of th e parties wh ose con sen t is
requ ired to th e m arr iage . (S t. 126.
II. Th ere are oth er frauds wh ich re ce ive that

den om ination m ain ly or in agreat m easu re from th e

con sideration of th e pecu liar con dition of th e in ju red
parties. 1 27.

With regard to th ese
1 . In th e case of con tracts or othe r acts, h owever

solem n , of person s w h o are idiots, lunatics, or oth er

wise of un soun d m in d
, wh erever , from th e natu re of

th e tran saction , there is n ot eviden ce of en tire good
faith , or it is n ot seen to b e j u st in itse lf or for th e

ben efit of those person s, E qu ity will set it aside , or
m ake it subservien t to th e ir ju st r ights and in terests.

B u t wh ere th ere is good faith
, an d th e con tract or
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other act is for th e ben efit of su ch person s, as to

provide them with n e ce ssar ies, th e tran saction will b e
uphe ld, at least if th e con tractee did n ot kn ow that h e
w as in san e . (S t. 227—229 ; R e Weaver , 21 C. D .

61 5 , 61 9 ; R e R hodes , R hodes v. R hodes, 44 C. D .

94, 128.

2. If a person , at th e tim e of en ter in g in to a. con
tract or doin g an act, w as so excessive ly drunk as
to b e depr ived of th e u se of h is u n de rstan din g ; or if
there w as any con tr ivan ce or managem en t to lead
h im to drin k, or som e un fair advan tage taken of h is

in toxication , th e person w h o obtain ed an agreemen t
or deed from him , when so in toxicated , will n ot b e
assisted in E qu ity, b u t th e latte r will rather b e
assisted to get rid of it, on accou n t of th e frau d of th e
other par ty in obtain in g su ch agre em en t or deed from
a person in such a state or by su ch m ean s. (S e e

S t. 230 1 29.

3 . Th e con tracts an d oth er acts of person s w ho are

of weak un derstan din g will b e h e ld void in E qu ity if
th e natu re of such con tracts or oth e r acts ju stifies
th e con clu sion that th e par ty has been im posed on ,

circumven ted , or overreached by cu n n in g , artifice , or
un du e in flu en ce . (S ee S t. 234—238 ; Longmate v.

Ledger , 2 G if. 1 57 N ottidge V . P r in ce , 2 Gif. 246 ;

M or ley v. Loughnan , (1 893) 1 Ch . Th e ru le of
th e Common Law seems to have gon e far ther in case s

of wills, sin ce it re qu ir es that a te stator sh ou ld b e of
soun d an d disposin g mem ory. (S t. 1 30.

4. Where a party is n ot a free agen t , an d is n ot

equal to protectin g himse lf, E qu ity will protect him.

Hen ce th e Court will re lieve again st acts don e un der
du ress, or un der th e in flu en ce of th reats or of real or
imaginary terrors, calcu lated to depr ive a person of

5 3
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free agen cy . (S t. 239 B oyse v. R ossborough ; 6

H . L. C. 2, 49 ; Wi lliam s v. B ayley, L . R . 1 H . L .

So th e Cou rt of B an kruptcy has power to go
beh in d a judgm en t an d refu se to adm it proof in
re spect of it wh e re th e claim w as m ade for pu rpose s

of extortion . (E x par te B an n er , R e B lythe , 1 7 C. D .

B u t to ren der illegal th e rece ipt of secu r itie s
b y acreditor from h is debtor wh ere th e debt has been
con tracted

'

u n de r circum stan ce s wh ich m igh t ren de r
th e debtor liable to crim inal proce edin gs, it is n ot

su ffi cien t to show that th e cre ditor w as th e re by in du ced
to abstain from prosecu tin g . (F low er v . S adler , 1 0

Q . B . D . An d th e Cou rt watches with th e

u tm ost jealou sy all con tracts m ade by ape rson while
u n der im prisonm en t ; an d if th ere is th e sligh te st
grou n d to su spect oppre ssion or im position , it will
se t th e con tract aside . An d

,
in like m an n er , circum

stan ces of extrem e n ecessity an d distress m ay so

en tire ly ove rpower free agen cy as to ju stify th e Cour t
in settin g aside a con tract On accoun t of som e

oppression or frau du len t advan tage atten dan t on it .
(S t. 131 .

5 . In fan ts m ay, even at Law ,
bin d th em se lve s in

some cases, by con tracts for n ece ssar ie s su itable to

th e ir degree an d quality, or by con tracts of h ir in g of
se rvices for wages, or by acts wh ich th e Law re qu ire s
th em to do . B u t in gen eral , where a con tract m ay
b e e ith e r for th e ben efit or to th e pre ju dice of an

in fan t, h e m ay avoid it, as we ll at Law as in E qu ity .

Wh ere it can n ever b e for h is ben efit it is u tter ly
,void (a). 1 32.

B y th e statu te 37 38 Vict . c . 62, s. 1 , it is enacted
(a) S ee S m ith

’

s Manual of Comm on Law 1 1 th d
Infants ; S t, § 240, 241 .

a e Index,
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that all con tracts, whe th er by specialty or by sim ple
con tract , hen cefor th en te red in to by in fan ts for th e
repaym en t of m on ey len t or to b e len t , or for goods
supplie d , or to b e supplied (oth e r than con tracts for
n ece ssar ie s), an d all accou n ts stated with in fan ts, shall
b e absolu te ly void . P rovided always, that this enact
m en t shall n ot in validate any con tract in to w hich an
in fan t m ay, by any existin g or fu tu re statu te , or by
th e ru les of Com m on Law or E qu ity , en ter , except
su ch as n ow by Law are voidable . (E x parte Jon es ,

1 8 C. D . 1 32a.

B y section 2, No action shall b e brough t whereby to
charge an y person upon an y prom ise m ade afte r fu ll
age to pay any debt con tracted du r in g in fan cy, or

upon any ratification m ade after fu ll age of an y

prom ise or con tract m ade du r in g in fan cy , wh e th er
there shall or shall n ot b e an y n ew con side ration for
su ch prom ise or ratification after fu ll age . 132 b .

U n de r th e In fan ts ’

S ettlem en t Act, 1 85 5 , an in fan t
can m ake a bin din g m arr iage se ttlem en t with th e

san ction of th e Cou r t ; b u t a se ttlem en t m ade by an
in fan t with ou t th e san ction of th e Cou rt is n ot ab so
lu tely void b u t on ly voidable , an d will b e bin din g
un le ss repu diated by th e in fan t with in a reasonable
tim e of com in g of age . (Edw ards v . Car ter , (1 893)

A. C. 360 ; R e Jon es, Far r ington V . F orr ester , (1 893)

2 Ch . 1 32 0 .

It m ay h ere b e observed that wh en on e of tw o

inn ocen t person s mu st suffer by th e fraud of athird
person ,

that person shall b e th e suffe rer w h o by h is
con du ct , however in n ocen tlv, pu t it in th e power of

th e third person to com m it th e frau d . (Adsetts v .

Hives, 33 B eav . 5 2 ; H u n te r v . Walters, L. R . 1 1 E q .

1 33 .



D efinition .
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CHAPTER IV.

or cos sr nucr ivs FRAUD .

Consrsuorrvs frauds are acts, statemen ts, ‘
or om is

sion s, which operate as virtual frau ds, on in dividuals,
or , if gen erally perm itted, wou ld b e preju dicial to th e
pu
blic we lfare, an d are n ot clear ly re solvable in to

m ere acciden t or m istake , and yet m ay have been
un con n ected with any se lfish or evil design , or m ay

amoun t , in th e Opin ion of th e person chargeable
th erewith , to n oth in g m ore than what is ju stifiable
or allowable . 134.

Th e cases which will b e n oticed in th e presen t

Chapter m ay b e arran ge d in four classes
I. R e lief is gran ted, on th e groun d .of con stru ctive

frau d upon pu blic policy, again st agreem en ts, pro

vision s, an d tran saction s, wh ich, although they m ay
n ot operate as frauds upon in dividuals, wou ld , if

gen erally perm itted , b e pre judicial , to th e we lfare of

th e com m un ity. 1 35 . Thu s,
1 . Marriage brokage con tracts, which are agree

men ts whereby a person en gages to give an oth er a
remun eration , ifh e will n egotiate amarr iage for him,

are void, as ten din g to in troduce matches wh ich are
ill-advised, and n ot based on mu tual affection , an d

therefore again st pu blic policy. An d they are so

utterly void that th ey are deemed in capable of con

firm ation an d m on ey paid un der th em m ay b e

recovered back again in E qu ity, whe ther th e m arr iage
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marr iage (see S t. 274, 276
—283 ; S cott v. Tyler ,

1 Wh . Tu . 5 35) as, that awoman shall n ot marry
am an w ho has n otan estate of 500l. ayear (S t.
or shall n ot marry till fifty years of age , or shall n ot
marry any person residin g in th e sam e town , or any

person w ho is aclergym an ,aphysician , or alawyer , or
any person except of aparticu lar trade or occupation .

(S t. 283 ; 1 Wh . Tu . 5 35 1 39.

A con tract or con dition imposed on amarr ied woman
to cease to reside at a place where h er h u sban d th en
resides is bad. (Wilkinson v. Wilkin son , L. R . 1 2

E q . 140.

6 . S o , con tracts an d con dition s in gen e ral restrain t
of trade , or beyon d what is reasonably n ecessary for
th e protection of th e party seekin g protection , are

void , as ten din g to discourage in du stry, en terprise ,
an d ju st competition . B u t aperson m ay b e restrain ed
from carryin g on trade in or with in acer tain distan ce
from a particu lar place , or with particu lar person s, or
for areasonable lim ite d time , provide d that th e con

tract b e reasonable . An d aperson m ay lawfu lly se ll
a secret in h is trade or bu sin ess, an d restrict himse lf
from u sin g th e secre t. (S t. 292 B rett’s L. C. 300,

303 ; Trego V . Hu n t, (1 896) A. C. 7 B en zve
'

ll V . In ns ,

24 B eav . 141 .

Th e ru le in such cases is, that th e con tract m u st b e
reasonable beyon d that there is n o ru le that th e con
tract m u st b e lim ited as to space ; an d an un limited
proh ibition is on ly void when th e circumstan ces in
wh ich it has been m ade are un reasonable . Th e qu es
tion in each case is, w he ther th e restrain t exten ds
fu rth er than is n ecessary for th e reasonable protection
of th e covenan tee ; if n ot it will b e en forced even
th ough it m ay b e un lim ited as to space . (R ousillon v .
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R ousillon
, 1 4 C. D . 35 1 ; lVIaxim N ordenfelt Gu n s,

w e . v. N ordenfelt, (1 894)A. C. 5 35 , wh ere th e nature
an d differen ce of covenan ts in gen eral and partial
restrain t of trade are discussed ; B re tt’s Lead. Gas.

An d th e Court will, where possible , sever
what is reasonable from what is un reasonable in
th e restrain t . (R ogers v. Maddocks, (1 892) 3 Ch .

346 ; Hayn es v . D oman , (1 899) 2 Ch . 141 a.

7. Upon analogous pr in ciples, agreemen ts which
are foun ded upon violation s of public tru st or con

fiden ce , or of th e ru le s adopted by Courts in fu rtheran ce
of th e adm in istration of ju stice , are he ld void . (S t.

142.

8. Con tracts for th e buyin g, se llin g, or procurin g
of public ofi ces are void, as ten din g to in troduce in to
pu bl ic offi ces person s w h o are un fit for th em in respect
of character an d other qualification s. (S t. 143 .

9. S o are agreem en ts for th e suppression of crimi
nal prosecu tion s (S t. as ten din g to weaken
th e ben eficial preven tive in flu en ce of th e Law , by
dimin ishin g th e certain ty of pun ishmen t . 1 44.

1 0 . So are con tracts which have a ten den cy to

en courage champer ty (S t. 294 ; R eyn ell v . Sprye ,

1 D . M. G . an d agreemen ts, bon ds, an d
secu r ities foun ded on corrupt con sideration s, that is,
on th e comm ission of what is con trary to th e moral
or mun icipal Law or on th e evasion thereof. (S t.

§ 296 145 .

An d here m ay b e n otice d a distin ction in th e re lief
gran ted in th e case of illegal con tracts. In gen eral
where th e parties are alike in volved in an illegal
tran saction E qu ity will g ive n o re lief to e ith er ; b ut
where th e tran saction is repudiated as be in g again st
pu
blic policy , th e fact that th e party seekin g re lief is

5 9
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par tieips cr im in is is n ot mater ial , th e reason be in g
that th e public in te re st requ ire s that th e re lief shou ld
b e given , an d it is given to th e pu blic th rough th e
party . (S t. 145 a.

Whe rever any con tract or con veyan ce is void, e ither
by apositive Law or upon prin ciples of public policy ,
it is deem ed in capable of con firm ation ; it be in g a

m axim
, Quod ab in itio n on valet, in tracta temp oris

n on eon raleseit. B u t wh ere it is m e re ly voidable ,
or tu rn s upon circum stan ce s of un due advan tage ,
su rpr ise , or im position , th ere it is valid un til
re scin ded, an d if it is de liberate ly an d upon fu ll
exam ination con firm ed by th e parties, it will rem ain
valid, except wh ere , as u n der th e In fan ts ’

R e lief Act,
th e con tract is in capable of con firm ation . (S t. 306 .

S ee R eese R ive r S ilve r Jlfl ining CO. V . S m ith , L . R . 4

H . L . 146 .

An d w h ere aparty to adeed acts upon it in part,

that confirm s it altoge th er , in th e absen ce of eviden ce
of acon trary in ten t. (Jar ratt v . Aldanz

, L . R . 9 E q .

463 ; D avies V . D al 'ies
, L. R . 9 E q . 147.

II. With regard to tran saction s in ter r ivos, where
areasonable con fiden ce is reposed in an oth e r person ,

or apecu liar in flu en ce is possessed by h im in con se

qu en ce of stan din g in a confiden tial re lation
,
an d h e

m ake s u se of that con fiden ce or that in flu en ce to

obtain an advan tage to h im se lf at th e e xpen se of th e

party con fidin g in h im or u n de r h is in flu en ce , h e
will n ot b e pe rm itted to retain an y su ch advan tage ,
h owever un im peachable th e tran saction wou ld have
been if n o su ch con fiden ce had be e n reposed , or n o

such con fiden tial re lation had e xisted . (H ugu en in v.

B aseley, 1 Wh . Tu . 247 ; B re tt ’s L . C. 78 ; M oxon

v . P ayn e, L. R . 8 Ch . 881 ; M itchell v. Homfray, 8
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Q .

“

B . D . 5 87 ; Allen rd V . S kin n e r , 36 C. D . 1 45 ;

il l or ley v . Loughnan , (1 893) 1 Ch . B u t it has

been h e ld that th is does n ot apply to a devise or

bequ e st . To set aside a te stam en tary disposition on

accou n t of u n du e in flu en ce , it m u st am ou n t to th is
that th e testator w as n ot a free agen t . (P ar/itt v
Law less, L . R . 2 P . D . 462

, 148.

1 . Con tracts an d con veyan ces wh ereby ben efits are
secu re d by ch ildren to th e ir pare n ts or to person s

w h o stan d in loco pare n tum , or disposition s m ade by
yorm g person s in favou r of th e ir re lative s w h o have
an in flu en ce ove r them , if n ot en tered in to with
scrupu lou s good faith , an d reasonable u n de r th e

c ircum stan ce s, w ill b e set aside , un less third person s
have acqu ired an in tere st un de r them . (S t. 309 ;

IVright v . Van derp lan k, 8 D . M . G . 1 33 : B ake r v .

B radley , 7 D . M . G . 5 97, 620 ; Tu r ner V . Collins,

L . R . 7 Ch . 329 ; Kemp son v . Ashbee , L . R . 1 0 Ch . 1 5 ;

H oblyn v . H ob lyn , 41 .C. D . In su ch cases it m u st

b e proved—first, that th e deed w as th e real an d actual
deed of th e ch ild or youn g pe rson , an d w as in ten ded
by h im to have th e operation it has ; an d, se con dly ,

that su ch in ten tion w as fair ly produ ced . An d whe re a
ch ild , r ecen tly after attain in g am ajor ity , m ake s over
property to th e fath er , withou t con sideration , or for

an inadequate con sideration , E qu ity will requ ire th e
father to b e able to sh ow that th e child w as really a
free agen t, an d had adequate an d in depen den t advice .

(Hoghton V . Hoghton , 1 5 B eav. 278, 302 ; S avory V .

King , 5 H. L . Gas. 627, 65 5 ; E rer itt V . E
'

veritt,

L . R . 1 0 E q . 403 ; B ain br igg e V . B row n e , 1 8 C. D .

An d if an e state he ld in tru st for a fath er
for life , th e rem ain der to h is son in fee , is sold or

mortgaged by th e father an d son immediate ly on th e

6 1
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son com in g of age , an d th e mon ey paid to th e father,
the tran saction will b e void un le ss its straightforward
n ess b e proved . (Han nah v. Hodgson , 30 B eav. 1 9

B aker v . B radley, 7 D . M. G . B u t an

arrangemen t be tw e en fath er an d son for th e settle
m en t of fam ily estates, if fair an d reasonable , will b e
supported, th ough th e father did exercise paren tal
in flu en ce . (Har topp v. Har topp , 21 B eav . 149.

If ape rson se ekin g to im pugn such tran saction s is
n ot reasonably prom pt in so doin g, after th e in fluen ce

has ceased , n o re lief will b e given , u n less there is
actual fraud . (Turn er V . Collin s, L. R . 7 Ch . 329 ;

Kempson v. Ashb ee, L . R . 1 0 Ch . 1 5 0.

2. D ur in g th e existen ce of guardian sh ip, th e re la
tive situation of th e partie s occasion s a gen eral
inability to deal with each other . An d E qu ity will
not permit tran saction s between guardian s an d wards
to stan d, even wh en th ey have occu rred after th e
minority has ceased , if th e in termediate period is

short , especially if all th e du tie s attached to th e

office have n ot ceased, or if th e estate . still rem ain s
in some sort un der th e con trol of th e guardian ; un less
th e circum stan ce s dem on strate th e fu lle st de liberation
on th e part of th e ward, an d th e most ab solu te good
faith on th e part of th e guardian . 1 5 1 .

An d th e sam e prin ciple s apply to quasi guardian s
or confiden tial advisers, as m edical advisers or min is
ters of re ligion , an d to every case where influen ce is
acqu ired an d abu sed, or con fiden ce is reposed an d

betrayed, except in th e case of husban d an d wife .

(St. 31 7—320 ; Hugu en in v. B aseley, 1 Wh . Tu .

247 ; Allcard v . S kin n er , 36 C. D . 1 45 ; M or ley v

Loughnan , (1 893) 1 Ch . 736 ; B arron V. Willis, (1 899)
2 15 2.
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B u t when th e guardian sh ip has en tire ly ceased,
an d a fair an d fu ll settlem en t of all tran saction s
growin g out of it has be en m ade , an d a sufficien t
time has in terven ed to allow th e ward to fee l
complete ly in depen den t of th e guardian ,

there is

then n o objection even to a boun ty be in g con ferred
upon th e latter . (S t. 1 5 3.

3 . A solicitor is n ot in capable of con tractin g . with
his clien t ; b u t as th e re lation m u st g ive rise to great ,

con fiden ce in th e solicitor , or to ve ry stron g in flu en ce
over th e clien t, th e re lation m u st b e dissolved before
th e con tract, or th e whole on u s of provin g th e fairn ess
an d propriety of th e tran saction will b e th rown on th e

solicitor , or h e mu st show that th e clien t had sufficien t
advice an d assistan ce to re lieve h im from th e pressu re

arisin g from th e re lation of solicitor an d clien t, an d
that h e has taken n o advan tage of h is professional
position , b u t that h e has don e as m u ch to protect th e
clien t ’s in tere st as h e wou ld have don e in th e case of

th e clien t dealin g with astran ger . It is n ot n ecessary
to establish that there has been frau d or im position
on th e clien t ; th e on u s of e stablishin g perfect fairn ess
is on th e solicitor ; an d if th ere is n o su ch proof,
E qu ity will treat th e case as on e of con stru ctive fraud .

(S t. 31 0—31 3 ; B re tt ’s Lead . 74 ; S avery v.

King , 5 H. L. C. 627, 65 5 , An d a solicitor w ho
is an agen t for asale can n ot becom e th e purchaser ,
withou t fu lly explain in g to th e par ties in terested all
th e circumstan ce s of th e sale an d of th e valu e of th e
proper

ty ; becau se his du ty an d h is in terest are in
con flict . (In re B loye

’

s Trust, 1 Mac . G . 494,

An d if a solicitor can sh ow that h e is en titled to
purc

hase , yet if, in stead of open ly purchasin g, h e
purc

hases in th e name of a tr ustee or agen t, Withou t

63
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disclosin g th e fact, n o such pu rchase can stan d .

(Lew is V . H illm an ,
3 H . L . C. 630 ; M cp herson V .

Watt, 3 A. C. 1 5 4.

Wh ile th e re lation exists, a solicitor shal l n ot,

e ith er personally or th rough h is wife , accept ag ift, or ,
in any w ay whatever , in re spe ct of th e su bject of any
tran saction be tween h im an d h is clien t , m ake again
to h im se lf at th e expen se of h is clien t , beyon d th e
am ou n t of th e ju st an d fair professional rem un eration
to w h ich h e is en titled . (S t. 31 2 Tom son v . Judge ,

3 D rew . 306 M organ v . M in ett, 6 C. D . 638 ; Liles V .

Terry and IVi e , (1 895 ) 2 Q . B . On th e above
pr in ciple , an agre em en t on th e par t ofaclien t to allow
a solicitor a com m ission of so m u ch per cen t. on a

fun d in Court , as a rem un eration for recover in g th e
fun d or em ployin g an oth e r solicitor to recover it, w as
declared void, as con trary to th e policy of th e Law .

(S trange V . B r en nan , 1 5 S im . An d it w as h e ld
that an agreem en t by a clien t to allow h is solicitor
in terest on h is bill of costs, cou ld n ot b e m ain tain ed
at all even ts, n ot un le ss th e solicitor in form ed th e

clien t that th e Law allowed n o su ch charge , or th e

clien t acqu iesced, afte r th e term ination of th e re lation ,

an d after proper advice upon th e su bje ct. (Lyddon v .

M oss, 4 D e G . J . B u t adeed execu ted by a
clien t in favou r of h is solicitor , if voidable , m ay b e
confirm ed by th e will of th e clien t . (S tump v. Gaby,

2 D . M . G . 623 . B u t see Waters v . Thorn
,
22

B eav. 5 47, 15 5 .

An agreem en t between asolicitor an d clien t, that a
gross sum shall b e paid for costs for bu sin e ss already
don e , w as formerly an d still is valid . B u t it w as

decided that an agreem en t to pay a gross sum for

bu sin ess hereafter to b e don e , w as void an d that if a
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gross sum , or by commission or percen tage , or by
salary, or oth erwise , as th e partie s th ink fit . 1 5 7.

If a solicitor an d m ortgagee obtain s a con veyan ce
from th e m ortgagor , an d th e m ortgagor is a m an in

h um ble circum stan ces
'

w ith ou t any legal advice , th e
on u s of ju stifying th e tran saction ,

an d sh owin g that it
w as a fair an d r igh t tran saction , is th rown upon th e

m ortgagee . (P r ees V . Coke , L. R . 6 Ch . 645 , 649 ;

an d see post, par . 15 8.

5 . S im ilar pr in ciples apply to am edical adviser an d
h is patien t. (S t. B u t in th is an d in all othe r
case s, if th e con fiden tial re lation has ceased , an d th e

don or e lects to abide by th e gift, that wou ld b e asu ffi
cien t con firm ation of th e gift, at all even ts to preven t
its be in g se t aside after th e don or ’

s death . (M itche ll v.

Homfray, 8 Q . B . D . 5 87 ; cf. Tyars V . Alsop , 37 W. R .

1 59.

6 . An agen t will n ot b e pe rm itted to reap an y

advan tage by becom in g secre t ven dor or pu rchase r of

property wh ich h e is au th or ized to b uy or se ll for h is
pr in cipal . (S t. S o that if an agen t se lls h is
ow n property to h is pr in cipal , as th e property of

an oth er , withou t disclosin g th e fact, or if an agen t

pu rchase th e goods of h is prin cipal in an oth er nam e ,

h owever fair th e tran saction m ay b e , th e pr in cipal m ay
e ith er repu diate it, or m ay claim any profit m ade by
th e agen t ; in order to de te r agen ts from placin g th em
se lves in a state of tem ptation to ben efit th em se lves
rath er than th e ir em ploye rs. An d if an agen t em ploye d
to purchase for an oth er pu rchase s for h im se lf, h e will b e .

con sidered as th e tru stee of his em ployer , at th e op
tion

of th e latter . (S t. 3 1 6 , 1 21 1a; B en tley/V . Crar en
, 1 8

B eav . 75 Tyr rell v . B ank ofLondon , 1 0 H. L . C. 26 ;

Kim ber V. B arber
, L. R . 8 Ch . 5 6 ; D e B ussche v . Alt

,
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8 C. D . 286 . B oston , e tc . v . Ans e ll
, 39 C. D .

An d in all tran saction s directly an d open ly en tered in to
between prin c ipal an d agen t, th e u tm ost good faith
is requ ired ; so that

.

th e agen t m u st n ot con ceal any
facts within h is kn owle dge wh ich might in flu en ce
th e judgmen t of h is prin cipal as to th e pr ice or valu e .

(S t. 31 5 , 31 6a; see D ally V . l l
'

onham , 33 B eav.

1 5 4 ; D e B ussche v . Alt, 8 C. D . 160.

7. To guard again st th e dan ge r of any advan tage
be in g taken by atru stee , an d to rem ove all temptation
from him , h e is n ever perm itte d to obtain any profit
or advan tage to himse lf in m anag in g th e con cern s of

h is cestu i q ue trust, b u t whatever ben efits or profitsare
obtain ed will be lon g to th e cestn i qu e trus t. An d h e is

n ot allowed to par take of th e boun ty of th e party for
whom h e acts, except un der circum stan ce s which wou ld
make th e same valid if it we re a case of guardian ship.

(S t. 321 , 322 ; Lewin on Tru sts, l 0th ed. 296 ; see

infra, Tit. II. c. VI. div. IV. an d c . VII. div. XII.)

A tru stee can n ot pu rchase th e tru st e state from him
se lf or from h is co-tru stee . And if apurchase is made
of th e trust estate by th e tru ste e from h is cestui qu e

trust, although at a pu blic au ction , un le ss there has
been n o frau d, con cealmen t, or advan tage on th e part
of th e tru stee , an d n o wan t of prote ction an d secu r ity
on th e part of th e eestn i qu e tru st, th e cestui qu e tru st

m ay ,
within areasonable tim e , se t aside th e pu rchase

on application to th e Cour t, an d requ ire a re -convey
an ce by th e tru stee , or whe re th e tru stee has sold it to
a person

with n otice , by su ch person ,
th e ecstu i gu e

tru st repayin g th e pr ice wh ich th e tru stee gave , within terest at 4l . per cen t ., an d th e tru stee or purchaser
accoun tin g for th e profits with ou t in terest , or , if in

actual possession ,
be in g charged with an occupation

F 2
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ren t ; or m ay requ ire a re -sale , an d, if th e re -sale pro
du ces m ore than th e tru ste e gave , th e cestu i qu e trus t

m ay repu diate th e first sale an d adopt th e re -sale , b u t
if less, h e m ay affirm th e fir st sale . (Dart . V. P .

6th ed . 52 ; Lewin on Tru sts, l oth ed . 5 5 1 , 5 60 ;

S t. 161 .

8. In order to preven t th e tem ptation of availin g
th em se lve s of in form ation for th e ir ow n ben efit, an d
con cealing it from those for wh om th ey act, th e sam e

restriction on th e r igh t of pu rchase applie s to oth er

person s stan din g in sim ilar confiden tial situation s ;
as to coun se l , agen ts, tru stees, an d solicitors of a

bankrupt’s or in solven t’s estate , au ction e ers, an d
creditors, w h o have been con su lted as to th e sale .

(S t. 322 P ooley v . Qu ilter , 2 D . J. 327 ; Cron
'

ther v.

E lgood , 34 C. D . 162.

9. An d it m ay b e laid down as agen eral ru le with
regard to execu tors or adm in istrators, that th ey will
n ot b e pe rm itted u n der any circum stan ce s to derive a
ben efit from th e m an n er in which th ey tran sact th e
bu sin e ss of th e ir office . (S t. 322 ; R ob in son v. P ett,

2 Wh . Tu . 163.

1 0 . In like m an n er a director or prom ote r of a

com pany will n ot b e allowed to m ake any se cre t profitby virtue of h is position as director or prom oter , an d
will b e com pe lled to accoun t for any profit so made to
th e com pany . (S t. 323, a, b ; William s on Accoun t,

163 a.

1 1 . E n tire good faith is requ ired be tween debtor
an d creditor an d su retie s. An d if a creditor does
or om its to do any act wh ich h e is requ ired to do by
th e su rety , or is boun d to do, an d that act or om ission
m ay prove in ju riou s to th e sure ty

, or if a creditor
en ters in to any stipu lation s with th e debtor u nkn own
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can b e sued . Th e reason w hy asim ple re lease of th e
prin cipal debtor discharges th e sure ty is, that it wou ld
b e afraud on th e prin cipal debtor to profe ss to re lease
h im , an d th en to sue th e su rety, w h o in tu rn wou ld
sue h im ; b u t w h e re th e bargain is that th e creditor
is to retain h is rem edy again st th e sure ty , th ere is n o
fraud on th e pr in cipal debtor , an d th e Cou rt will give
effect to th e in ten tion of th e partie s by con stru in g th e
re lease as a covenan t n ot to su e th e prin cipal debtor .

(Judgm en t of S ir G . Me llish , L.J.,
in N evill

’

s Case ,

L . R . 6 Ch . 47 Mere de lay on th e part of th e

creditor , at least if some oth er equ ity does n ot in ter
ven e , u naccom pan ie d W i th any valid con tract for
su ch de lay, w ill n ot am oun t to lach e s, so as to dis

charge th e su re ty . (S t. 326 ; Tucker V . Laing , 2

K. dt J . B ut th e su reties are en titled to com e

in to a Court of E qu ity , after a debt has becom e du e ,

to com pe l th e debtor , or any on e w h o has given th em
an in dem n ity, to exon erate th em from th e ir liability
by payin g th e debt. (S t. 327, 499 ; Il

’

ooldr idae v,
N o rr is, L . R . 6 E q . 41 0 ; an d se e judgm en t in G r e e n V .

Wyn n , L. R . 4 Ch . 207 ; l l
'

olrn ershausen v . G u llick
,

(1 893) 2 Ch . 164.

III . R e liefwill b e gran ted in favou r of th ose classe s
of person s ofwh om ,

from the ir pecu liar circum stan ce s
,irrespe ctive of any m en tal in capacity, un du e advan tage

m ay readily b e taken , even wh ere th e tran saction cou ld
n ot b e im peach ed if en tered in to by partie s otherwise
situated . (E arl of Chesterfi e ld v. Jan ssen

, 1 Wh . Tu .

165 . Thu s,
1 . B argain s with expectan t h e ir s will b e set aside ,

u n less th e purchaser , on wh om th e onu s p roban di
rests, can sh ow that th e tran saction w as fair

,
ju st

an d reasonable , or that th e bargain w as fu lly m ade
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kn own to an d approved by th e per son to wh ose e state
th e expectan t h e ir hoped to succeed ; becau se it is
th e policy of E qu ity to preven t design in g m en from

takin g advan tage of person s wh ose in terests are

fu tu re , an d th erefore apt to b e un de r -e stim ated or

im provide n tly disposed of, e specially by th e n eces

sitou s, th e th ou ghtless, an d th e you n g ; an d it is also
th e object ofE qu ity to discourage tran saction s by wh ich
th e in ten tion s of th e an ce stor or oth er person from

wh om th e property w as expected are disappoin ted ,
an d, by cu ttin g off re lief at th e han ds of stran ge rs,
to oblige th e h e ir to disclose h is difficu lties at home .

(S e e S t . 334 —340 , 166 .

If th e h e ir , after be in g re lieved from h is n ece ssitie s,
absolu te ly an d de libe rate ly , an d on fu ll in form ation as
to h is r igh t of se ttin g aside th e bargain , con firm s th e

tran saction , or doe s any act by wh ich th e righ ts or

propert y of th e oth er
, party are in j u riou sly aflected,

h e w ill n ot b e allowed to repudiate th e bargain .

(S t. 345 , 1 67.

Th e repeal of th e u su ry laws has n ot altered th e
ru le s of th e Cou r t as to dealin gs with expectan ts.

(.l Iille r v . Cook, L. R . 1 0 E q . 641 , 646 ; Tyle r V . Yates,

L. R . 6 Ch . 665 ; E ar l of Aylesford V . Mor ris
,
L. R .

8 Ch . 168.

Th e sam e re lief is afforded to rem ain dermen an d

reversion ers, un le ss th e pu rchaser can sh ow that th e
tran saction w as fair , ju st, an d reasonable , or that th e
bargain w as fu lly m ade kn own to an d approve d by th e ir
paren ts or oth er person s stan din g in. loco par en tis,

w h o had th e mean s of obviatin g th e n ece ssity of su ch
an alienation ofth e ir fu ture in tere sts. (S t. 334—340 ;

B eyn on v . Cook, L. R . 1 0 Ch . Th e re lief also
exten ds to th e case of m on ey len t on un con scionable

71
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term s, n ot fu lly un derstood by th e borrower , to

a person ,
with ou t expectation s, except su ch as are

foun ded on h is fath er
’

s position in life . (N evill v .

S n elling , 1 5 C. D . An d th e like re lief will b e
given even wh ere th e property is in possession if th e

purchase is m ade from a poor an d ign oran t m an at

a con siderable un dervalue , th e ven dor havin g n o

in depen den t advice . (F ry v . Lan e , 40 C. D . 31 2

1 69.

B y th e stat. 31 Vict . c . 4 (Sale of R eve rsion s Act), it
is enacted that ‘2 N o pu rchase , m ade bon d fide an d

with ou t frau d or u n fair dealin g , of any reve rsionary
in tere st in real or pe rsonal e state shall h e reafter b e
open ed or set aside m e re ly on th e grou n d of un der
valu e (s. an d that “th e word ‘

purchase
’

in th is
Act shall in clu de every kin d of con tract , con veyan ce ,
or assign m en t u n der or by wh ich any ben eficial in terest
in an y kind of property m ay b e acqu ired (s . (S ee

O
’

R orke V. B olingbroke , 2 A. C. 170 .

Th is Act in n o w ay alter s th e on us pr oban di in

th e se case s ; an d u n de rvalu e m ay still give r ise to a
pre sum ption of fraud an d th erefore b e a groun d for
re lief ; for fraud in th e se cases n e ed b e n othin g m ore

than an u n con scien tiou s u se of th e power ar isin g
ou t of th e circum stan ces. (F ry v. Lan e , 40 C. D .

31 2 ; E ar l of Aylesford V . Ill e r ris , L. R . 8 Ch . 484,

171 .

2. On sim ilar pr in ciple s post-obit bon ds an d oth er
securities of th e like natu re are set aside

,
wh en m ade

by h e irs and oth er expe ctan ts. A post~ob it bon d is
an agre em en t made , on th e re ce ipt of th e m on ey by
th e obligor , to payasum exce edin g th e sum so re ce ived
an d in terest thereon , on th e death of th e person upon

wh ose decease h e expects to becom e en titled to some
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IV. Where som eth in g is said or don e , or some
omission is m ade , wh ich ope rates as a virtual frau d
upon an in dividual , th en alth ough it m ay arise from
n othin g m ore than m e re n eglect, un con n ected with
any selfi sh or evil design , or m ay amoun t, in th e

opin ion of th e par ty, to n oth in g m ore than justifiable
artifice , or to a fair attem pt to obtain a reasonable
advan tage , or to an allowable act, statemen t , or

omission , of som e oth e r kin d, re lief will b e gran ted
on th e groun d of con stru ctive frau d . 176 . Th u s,

1 . Wh ere a pe rson , by som e act, statemen t, or

omission ,
wh eth er ben eficially to himse lf or n ot,

kn owin gly produ ce s a false im pression on an other ,
w h o is m isled an d in ju red th ereby ; an d su ch act,

statemen t, or om ission , wh en rightly con sidered , is
con trary to plain m oral du ty or good faith , b ut yet

m ay n ot have been con n ected with any design e ither
to in ju re an oth er or to ben efit th e person w ho is gu ilty
thereof, in such case th e latter alon e , even though an
infan t or m arried wom an , shall suffer thereby, on th e
groun d of con structive frau d. (S ee S t. 384—390 ;
2 Sp. 5 75 , For in stan ce , where a person ,

knowing h im se lf to b e th e own er of property, per
mits an oth e r to se ll it as h is ow n to a third person ,

w h o purchases un der th e supposition that th e ven dor
has agood title , th e real own er will n ot b e allowed to
assert his title to it. (S t. 385 , And where a
person , aware of th e existen ce ofan in strumen t un der
which h e migh t reasonably have supposed that h e took
some in terest, n eglects to m ake proper in qu iries as to
th e fact,an d en couragesastran ger to deal with an other
person respectin g property in which h e himse lf is
in terested un der su ch in strumen t , h e will b e boun d
by th e tran saction . (S ee S t. And where a
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lease w as gran ted on th e secu r ity of wh ich mon ey w as
len t, an d th e lessor , before th e lease w as gran ted , w as
aske d by th e len der whe th e r h e in ten de d to gran t su ch
lease , an d h e an swere d in th e affirmative , forgettin g
that h e had previou sly gran ted an oth er lease to th e
same person , w ho had assign ed it for ivalu e , th e lessor
w as he ld liable for th e loss arisin g from th e in validity
of th e secur ity. (S lim . V. Cr oucher , 1 D . F . J. 5 1 8 ;

an te, par . 1 1 2a.) 177.

If am an make s a repre sen tation , on th e faith of

which an other m an alters h is ow n position , en ters
in to a deed, in cu rs an obligation , th e m an makin g it
is boun d to perform that repre sen tation , n o matter
w hat it is, whether it is for presen t paym en t or for
th e con tin uan ce of th e paym en t of an an n u ity , or to
make aprovision by will . That in th e eye of aCou rt
of E qu ity is a con tract, an en gagem en t wh ich th e

man makin g it is bou n d to pe rform . (B acon , V.
-C

in D ashw ood V . Jerm yn , 1 2 Ch . D . 177a.

2. Upon analagou s prin ciples, agre em en ts whereby
person s agree n ot to bid again st each other at an
au ction ,

were form er ly h e ld to b e void on th e groun d
that such agreemen ts m ay cau se th e property to b e
sold at an un der-valu e , an d th ereby in ju re th e person
in terested in th e procee ds of sale ; an d ten d to preju
d ice th e character and valu e of au ction s in gen eral.
B ut such agreemen ts are n ow h e ld to b e valid even
where th e sale is made un der th e order of th e Court.
(S ee S t. 293 ; R e Carew

’

s E state , 26 B eav. 1 87 ;

Galton V. E m uss, 1 Coll . On th e other han d,
if un der -bidders or puffe rs are employed at an

auction to enhan ce th e pr ice , th e sale will b e void .

(S t. B ut u n der th e stat . 30 31 Vict . c. 48, a

ven dor m ay, in th e particu lars or con dition s of sale ,

75
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reserve to him se lf th e righ t to bid at an au ction ,

e ither in person or by on e agen t. And asimilar pro
vision is con tain ed in th e Sale of Goods Act, 1 893,
s. 5 8. 178.

3 . As th e S tatu te of Frau ds w as desig ned as apro
tection again st frau d, it will n ever b e allowed to b e
set up as a protection an d support of fraud. An d

hen ce , where from any circum stan ces which m ay

have resu lted from frau d
,
a con tract has not been

redu ced in to wr itin g as it ough t to have been , it will
b e en forced again st th e party w ho is chargeable with
th e omission , in case h e attem pts to she lter himse lf
behin d th e provision s of th e S tatu te . (S ee S t. 330,

R e Ill ar lborovgh , D ar is v . Il
'

hitehead
, (1 894)2 Ch . 1 33 ;

Hu ssey V .Horn e -P ayn e , 4A. C. 31 1 R och efou eau ld V .

B oustead, (1 897) 1 Ch . 179.

4. If clan de stin e m arr iage con tracts are design ed
to im pose on paren ts or person s stan din g in loco

par en tis or in som e oth er pecu liar re lation to th e

parties, so as to disappoin t th e ir boun ty, or to defeat
their in ten tion s in th e disposition of the ir property ,
such con tracts will b e set aside , or th e e qu ities will
b e he ld th e sam e as if th ey had n ot be en en tered in to.

(S ee S t. 180 .

5 . S o, re lief will b e gran ted to th e in j ured par ties,
where person s, afte r doin g acts requ ired to b e don e
on a treaty of m arr iage , ren der th e se acts virtually
unavailin g , by en ter in g in to other secre t agreem en ts,
or derogate from those acts, or otherwise commit a
frau d upon a m arriage . (S e e S t. 268 As

where aparen t declin e s to con sen t to amarr iage , on
accoun t of th e in ten ded h u sban d be in g in debt, an d
th e brother of th e latter g ives abon d for th e debts, to
procure su ch con sen t an d th e in ten ded hu sban d then
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fraudu len t de eds an d disposition s of lan ds or goods
wh ich defeat or de lay creditors of the ir ju st r ights
are u tte r ly void . Volu n tary conveyan ces wh ich tend
to defeat or de lay creditors are deem ed to b e frau du len t
with in th e statute . (E x par te E lliott, 2 C. D . 1 04 E a

parte Chap lin ,
26 C. D . B u t con veyan ce s for

valuable con sideration will on ly b e void wh ere adirect
de sign to defraud is shown to exist (see R e P en n ing

ton , 5 Mor . 21 6 ; R e Tr oughton , 21 L. T. or in

oth er words, a bon e? fi de con veyan ce for valuable con

sideration will n ot b e void again st creditors. Upon

th e qu estion what am oun t of in debtedn ess w ill raise
apre sum ption of fraud as ten din g to defeat creditors
in th e case of volun tary se ttlem en ts, it m ay b e said
that m ere in debtedn e ss will n ot suffice , n or ye t is it
n e cessary to prove absolu te in solven cy b u t th e settlor
m u st have be en at th e tim e so large ly in de b ted as to
in du ce th e Court to be lieve that th e in ten tion of th e

settlem en t w as to defrau d th e pe rson s w h o at th e

tim e of m akin g th e settlem en t we re creditors of th e

se ttlor . (R idle r v. R idler
,
22 C. D . 74, pe r Hath erley ,

L .O.) B u t if th e effect of th e se ttlem en t is to

deprive th e settlor of th e m ean s of payin g certain
th en existin g debts it will b e set aside , thou gh th e
settlor w as perfectly solven t up to th e date of th e

settlem en t . (Fr eem an v . P op e , L. R . 5 Ch .

An d su ch settlem en ts m ay b e set aside n ot on ly at th e
in stan ce of creditors at th e tim e of makin g th e se ttle
m en t, b u t also by subsequ en t creditors if they can

sh ow that th e ir m on ey has been applied in payin g off

debts wh ich were existin g at th e date of th e se ttle
men t. (F r eem an v. P op e , sup ra.) And su bsequ en t
creditors m ay also im peach a se ttlem en t which is

made on th e eve of th e settlor en ter in g upon som e
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hazardou s en te rprise in w h ich h e con tem plate s debts
an d difficu ltie s. (E r par te R usse ll , I n r e B u tter w or th

,

infra.) A deed ,h oweve r , w h ich is appar en tly volun tary ,

m ay b e sh own by extr in sic eviden ce to have been m ade

for valuable con side ration , an d m ay b e supported as
su ch again st creditors . (P ott V . Todhu n ter , 2 C0 11.

An d a deed is n ot n ecessar ily void un de r th is
Act, m e re ly be cau se de sign ed to prefe r or defeat a
particu lar creditor . (Alton V . Harr ison

,
L . R . 4 Ch

183.

A m an w h o con tem plate s goin g in to trade can n ot,

on th e eve of doin g so, take th e bu lk of h is prope rty
ou t of th e reach of those w h o m ay be com e h is creditors
in th e tradin g operation s. S o that avolu n tary settle
m en t, wh e reby th e se ttlor take s th e bu lk of h is

property ou t of th e r each of h is creditors, sh ortly
before en gagin g in trade of a hazardou s character ,

m ay b e se t aside in a su it on behalf of creditors w h o
becam e su ch afte r th e se ttlem en t . (Mackoy v . D ouglas,

L . R . 1 4 E q . 1 06 E x par te R usse ll, In re B u tter u
'

or th

1 9 C. D . 184.

Volun tary settlem en ts are also voidable u n der th e

B an kruptcy Act, 1 883 , s. 47 ,
if th e se ttlor be com e s

bankrupt . 184a.

8 . If a creditor , w h o is a party to a com position
deed , has, u n kn ow n to th e oth er creditors, obtain ed
any ben efit or se cu r ity , e ith er from th e debtor or a

third person ,
beyon d what th e oth ers have rece ived ,

or en ters in to acon tract with th e debtor wh ich preven ts
h im from be in g pu t in to that situation of freedom from

existin g dem an ds w h ich m ay b e con sidered as on e of

th e ch ief in du cem e n ts to th e oth e rs to sign th e deed .

it is afrau d on th e policy of th e Law an d su ch se cre t

arran gem en ts are en tire ly void , even as again st th e

79
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assen tin g debtor , or h is sureties, or h is frien ds ; an d
mon ey paid un der th em m ay b e recovered back. (S ee

S t. 378, 379 ; 2 Sp . 357 185 .

So an agreem en t be tween abankrupt debtor an d h is
tru stee , by which th e e state of th e ban krupt is to b e
he ld in trust to pay cer tain ann u ities to th e ban krupt,
an d to apply th e surplu s to th e extin ction of a debt to
th e trustee , will b e re scin ded, even at th e in stan ce of
th e bankrupt him se lf. (S t. 186.

9. Where a person takes a mortgage , or a con

veyan ce , or a se ttlem en t, with n otice of th e legal or
equ itable title of oth er person s to th e sam e proper ty,
h is ow n title will b e postpon ed and made su bservien t
to th e ir title , or to that of a tran sferee from them .

(S t. 395 , 396 ; Le N eve v. Le N eve, 2Wh . Tu . 1 75

et seq .) Thu s, ifaperson takesamortgage ofproperty,
kn owing that it w as su bject to an equ itable m ortgage
m ade by deposit of th e title -deeds, th e n otice of th e

e qu itable mortgage will raise a tru st i n h im to th e

am oun t of th e equ itable m ortgage . (S t. An d,

on th e same pr in ciple , if amortgagee , when h e takes
h is security from a partn er, kn ows that th e firm are

in possession of th e proper ty, h e has con stru ctive
n otice of th e title of th e partn ership ; an d h is claim
mu st b e postpon ed to that of th e other partn e r , as
regards his share , an d h is right to b e re couped in
respect of partn ersh ip debts paid ofi by h im ,

whe th er
con tracted before or after th e mortgage . (Carander v.

B ul teel, L. R . 9 Ch . 7 B u t a legal mortgagee will
n ot b e postpon ed to a pr ior equ itable mor tgagee of

whom h e had n o n otice , mere ly becau se th e mor tgagor
had con tracted to execu te alegal mortgage to th e pr ior
equ itable mortgagee . (Gar nham v. S kipp er , 34W. R .

187.
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an d see Con v. Act, 1 882, s. Thu s, as a gen eral
ru le , as be tween .a pu rchaser w ho has comple ted th e
purchase by takin g a con veyan ce , and th e occupier of
th e purchased land ,

if a person purchases property
which h e kn ows to b e in th e occupation of another
than th e ven dor , h e is boun d by al l th e equ ities which
th e party in su ch occupation may have in th e lan d ;
and this ru le exten ds n ot on ly to equ ities con n ected
with th e tenan cy of th e occupier , b u t to equ ities un der
collateral agre em en ts, su ch as a con tract for th e

purchase of th e property by th e occupier , even when
th e equ ities are subsequen t to th e lease un der which
th e occupier m ay b e in posse ssion , be cau se th e pur
chaser ought to have in qu ired of th e occupier as to
h is in terest in th e property . (D an iels v. D avison , 1 6

Ves. 249 ; 1 7 Ves. 433 ; 2 Wh . Tu . 225 ; E bbetts v.

Conquest, (1 895 )2 Ch . 37 B u t this ru le does n ot

apply to cases wh ere th e matter still rests in con tract.
Thu s, where th e condition s of sale of apublic-hou se
stated that it w as in th e occupation of a tenan t, an d
abrewer in ten ding to u se it for th e sale of his beer
con tracted to pu rchase it, b u t afterwards discovered
that it w as leased to an other brewer for a term of

years, it w as h e ld that th e purchaser w as n ot boun d
to ascertain from th e tenan t th e terms of h is tenan cy,
and that th e ven dor cou ld n ot en force specific per
form an ce . (Caballero v. H e

'

n ty, L. R . 9 Ch .

B ut n otice that an occupie r holds un der another
person is n otice of th e title of th e latter ; an d n otice
thatatenan t pays h is ren t to any on e is n otice of the
in strumen t un der which h e acts an d of all rights
thereun der . (S ee 2 Wh . Tu . An d, as a

gen eral ru le , a pu rchaser or other person has con

structive n otice of th e con ten ts of th e in strumen t
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u n de r wh ich h e claim s, or un de r wh ich th e party with
w h om h e con tracts, as execu tor or tr u ste e or appoin tee ,
der ive s h is pow er . U n der ordinary circum stan ce s, a
m an can n ot claim u n der a deed or will

, an d yet

repu diate a kn owledge of its con ten ts. (S t. 400 ;

P ilcli e r v . R aw lin s, L. R . 1 1 E q . 5 3 ; 7 Ch .

B u t e xcept in Yorksh ire (an te , par . 1 88) th e m e re

registration of a con veyan ce is n ot de em ed con stru e

tive n otice to su bse qu en t pu rchase rs, as to collateral
effects ; so that th e m e re registration of a secon d
m ortgage will n ot preven t a pr ior m or tgagee from
tackin g a th ird m ortgage , wh en h e had n o actual
n otice of th e existen ce of th e se con d m ortgage .

(S t. 40 1 , 402 ; 2 Sp . To con stitu te con stru c

tive n otice , it is suffi cien t if it is brought hom e to th e

agen t, solicitor , or coun se l , in th e sam e tran saction
(see stat . 45 46 Vict . c . 39, s. un le ss th er e is
a moral certain ty that h e wou ld n ot have com

m un icated th e fact to th e prin cipal or clien t (S t. 408

R ollan d v. Har t, L . R . 6 Ch . 678 ; Maxfi eld V . B u r ton ,

L . R . 1 7 E q . 1 5 ; R e Cou s ins, 31 C. D . 71 ; B ailey V .

B arn es, (1 894) 1 Ch . or h e , collu din g with th e
person w h o w as boun d to give th e n otice , con cealed
th e fact (S harp e v . F ey,

L . R . 4 Ch . Ap .

An d where th e m or tgagor has at diffe ren t tim e s

em ployed th e same solicitor in effe ctin g differen t
in cumbran ces upon th e sam e e state , an d th e

in cum b ran ce rs have em ployed th e m ortgagor ’

s

solicitor in th e several tran saction s, each of the

pu isn e in cum b ran cers is affe cted with n otice of

th e pr ior in cum bran ces . (2 Sp . B u t th e

circumstan ce of on ly on e solicitor actin g in a

tran saction does n ot n ece ssar ily con stitu te h im th e

sol icitor of both par tie s, so as to afiect both par tie s
G 2
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with n otice of th e facts. (P e r ry v . H e ll , 2 D . F . J.
190 .

A purchaser of a legal estate , with n otice of an

equ itable claim ,
will b e protected if h e pu rchase s

from a prior bonafi cle pu rchaser with ou t n otice ; for
oth e rwise th e latter wou ld n ot en joy th e fu ll ben efit
of h is ow n u n exceptionable title . An d if apu rchaser
w h o had n otice se lls to an oth e r , an d th e latte r had
n o n otice an d is a bond fi de pu rchaser for avaluable
con sideration , th e title w ill n ot b e affecte d with n otice
in h is han ds ; for oth erwise n o m an wou ld b e safe in

any pu rchase . (S t. 409, 41 0 ; 2 S p . 754 : Dart. V

P . 6th ed . 1 023 ; 2 Wh . Tu . 191 .

1 0 . An other in stan ce of th e doctrin e of con stru ctive
fraud arising from n otice m ay b e se en in pu rchases

from exe cu tors . S u ch pu rchase s are ordinar ily valid,
n otwith stan din g it m ay b e afiected with som e pe cu liar
tru st or equ ity

,

in th e han ds of th e execu tor ; for th e
pu rchaser can n ot b e presum ed to kn ow that th e sale
m ay n ot b e requ ired in order to discharge th e debts of
th e testator , to wh ich th ey are legally liable before all
oth e r claim s. B ut if th e pu rchase r kn ows that th e
execu tor is con ve rting th e estate in to m on ey for an
un lawfu l purpose , .th e pu rchase will b e set aside .

(S t. 422
,
423, 5 80 , 5 81 ; E lliot V . M errym an , 2

Wh . Tn . 896 ci seq .) 192.

1 1 . Th e obj ect of th e statu te 27 E liz . c . 4, w as to

give fu ll protection to su bsequ en t pu rchasers again st
m ere volun teers un de r prior con veyan ce s. B y virtu e
of that Act, the refore , aprior con veyan ce w as deemed
void, as again st asubsequ en t pu rchaser or m ortgagee ,
wh e ther with or withou t n otice , an d even after pro
ce edin gs to en force su ch pr ior con veyan ce , if n ot on
valuable con sideration , although it might b e bona
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There w as this exception to th e gen eral ru le , in th e

case of acharity, that if a purchaser had n otice of a

gift to a charitable u se , or purchased withou t n otice
of it from apurchaser w h o had n otice of it , h e took
subject to it ; th ough ,

if h e had n o n otice , an d had
n ot pu rc

hased from apu rchaser with n otice , h e wou ld
have th e same protection as h e wou ld have again st an
ordinary volun tary con veyan ce . (2 Sp. 195 .

A fair volun tary settlem en t in favou r of a wife
an d ch ildren w as also an exception to th e ru le to
th is exten t, that almost any bond. fi rle con sideration ,

in addition to th e m e r itor iou s con sideration ofth e provi
sion itse lf, w as sufficien t for th e pu rpose of suppor tin g
th e se ttlemen t . Th erefore , if a person wh ose con cur

ren ce th e parties deem ed essen tial join ed in ase ttlemen t,
h is con curren ce w as de em ed avaluable con sideration ,

although h e did n ot substan tially par t with anyth in g .

(S ee 2 Sp. 288, 290 ; A tkin son V . S m ith , 3 D . J . 1 86

B ayspoole v. Collin s, L. R . 6 Ch . 1 96 .

As to pre
-n uptial settlemen ts and post

-n uptial
se ttlemen ts in pursuan ce of pre

-n uptial article s, or
on rece ipt of an additional por tion , or on wh ich th e

h u sban d an d wife , havin g in tere sts, give up som e th in g,
they are settlem en ts for valuable con side ration , an d of

course good again st su bsequ en t pu rchasers, or again st
prior volun tary gran tee s, as th e case m ay b e . (Sm ith ’

s

Compen dium, 6th ed. par . 2395 In r e F oster anal

Lister , 6 C. D . 197.

A collateral re lation , w ho is th e object of an u lterior
limitation in a settlem en t, is n ot ame re volun teer ;
for though h e m ay n ot b e within th e con sideration
of th e marriage , h e is within th e con tract b u t yet it
w as he ld that h e cou ld n ot prevail again st apu rchaser .

(2 Sp. 291 198.
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B u t n ow all th ese decision s upon th e S tatu te have
in great m easu re been depr ived of th e ir re levan cy an d
im portan ce by th e Volun tary Con veyan ce s Act, 1 893 ,
which provide s that, save as regards sale s m ade before
29th Jun e , 1 893 , n o volun tary con veyan ce wh ich shall
have been in fact m ade bon d fi el e an d with ou t any
actual frau du len t in ten t shall h en ceforth b e deem ed

frau du len t an d void with in th e m ean in g of 27 E liz .

c . 4 . (2“Th . d' Tu . 835 et seq .) 199.

1 2 . In eve ry tran saction in wh ich aperson obtain s,
by volu n tary donation , a ben efit from an oth er , it is
n e cessary

,
if th e tran saction b e called in qu e stion ,

that

h e sh ou ld b e able to e stablish that th e pe rson givin g
h im th e ben efit did so volu n tar ily an d de liberate ly ,
an d with fu ll kn owledge of what h e w as doin g :

if th is is n ot e stablish ed , th e tran saction w ill b e
set aside (H ug ue n in v . B aseley, 1 Wh . Tu . 247 e t

seq . ; P hill ip son V .

’Ke rry , 32 B eav . 628 ; Lyon v. H om e
,

L . R . E q . b u t it will n ot b e se t aside if th e

m isappreh en sion w as m e re ly tr iflin g (Ogilr ie v . Little

boy, (1 897)W . N . An d wh ere th e circum stan ce s
are su ch that th e don or ough t to b e advised to re serve
a power of revocation ,

it is th e du ty of th e solicitor
to th e don or , or a solicitor actin g for both parties, so
to advise ; an d in su ch a case , th e wan t of su ch a

powe r will in gen e ral, in th e absen ce of su ch advice ,
b e fatal to th e deed . (Hall v . Hall, L . R . 8 Ch . 430 ;

H en ry v
.

-l rm strong , 1 8 C. D . 668 ; Jam es v .

Coachm an ,
29 C. D . It is n ot n ece ssary

to show that th e u sual clau se s we re explain ed ;
b u t any un u sual c lau se s m u st b e sh own to have
been brought to th e don or ’

s n otice , explain ed , an d
un derstood . (P hi ll ips v . .l l n ll ings, L . R . 7 Ch . 244,

200.

87
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1 3 . Th e don ee of a power mu st exercise it bon dfide
for the en d design ed otherwise it is con sidered as a
frau d upon th e power . B u t th e Court will n ot in fer
that an appoin tmen t is afraud upon a power u n less
th e re are su ch cogen t facts that it can n ot reasonably
com e to any oth er con clusion . (He nry v . Wr ey, B rett ’s
L. C. Hen ce if a person ,

having a par ticu lar
power to b e exercised for th e ben efit of oth ers, m ake s
an appoin tmen t in paymen t of a debt due to th e

appoin tee by th e appoin tor , or upon th e terms or for

th e pu rpose of secu rin g som e ben efit to himse lf or

som e oth ers n ot objects of th e power , such an appoin t
m en t is frau du len t , an d will b e set aside in E qu ity :
as where th e don ee ofapower appoin ts afun d to on e
of th e obj ects of th e power , un der an u n derstan din g
that th e latte r is to len d th e fun d to th e former ,
th ough on good secu r ity or that th e appoin tee shou ld
h old th e fun d in tru st for , or m ake over a par t to,

person s some of w hom are n ot objects of th e power .

(S t. 25 5 ; Aleyn v . B e leh ier , 2 Wh . Tu . 308 ;

B re tt ’s L. C. 201 .

Where apower is fraudu len tly exercised th e person s
in jured by its exercise are en titled to b e put in th e
sam e position as if it had n ot be en exe rcised . (R e

D ean e . B ridge r v . D ean e , 42 C. D . 202.

Wh e re ape rson exercise s agen e ral powe r ofappoin t
m en t in favou r ofavolun teer , it will b e deem ed afraud
upon h is creditors, w ho will in E qu ity become en titled
to th e mon ey in th e han ds of th e appoin tee . (S t.

203 .

An appoin tm en t is n ow valid th ough on ly an om inal
share is given to on e or m ore of th e obje cts of th e

pow er (Illusory Appoin tmen ts Act, 1 Will . IV. 0 .

an d th ough an object of th e powe r is altoge ther
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TITLE 1 1 .

Of Executive Equity.

CHAPTER 1 .

or LEGACIE S AN D P ORTION S .

LEGACIE S m ay b e divided in to th ree classe s spe cific,
gen eral , an d dem on strative . A specific legacy is a
bequ e st of a particu lar article , or sum of m on ey , or

debt, as distin gu ish ed from all oth er s of th e sam e

descr iption ,
as a bequ e st of m y diamon d r in g , or

m y 500l . stock, or l 00i. owin g to m e by A.

”
A

legacy is gen e ral w h en it is n ot a bequ e st of a par
ticu lar article or sum of m oney as distin gu ish ed from
all oth ers of th e sam e kin d , as abequ est of adiam on d

r in g , or 5 00l . stock is agen eral legacy . A legacy
is dem on strative wh en it is in th e natu re of agen eral
legacy , b u t th ere is a particu lar fun d poin ted ou t to

satisfy it. Th u s , abequ est of 5 00 l . ou t of m y N e w

3l. per Cen t. An n u ities is a dem on strative legacy .

A legacy will n ot b e con stru ed as specific un less it is
clear that it w as so in ten ded . Th ese distin ction s are
of practical im portan ce , as a specific legacy will n ot
abate if, after paym en t of de bts

, th e assets are in
suffi cien t for paym en t of all th e legacie s, while a

gen eral legacy will b ut if th e article or sum specifically
bequ eath ed is de stroyed or alienated by th e te stator ,



LE GACIE S .

th e legatee is n ot en titled to com pen sation from th e

testator -

’

s e state . An d a dem on strative legacy does
n ot abate like agen e ral legacy, u n til th e fun d ou t of

which it ' is payable is exhau sted ,
an d is n ot ade em ed

by th e failu re of that fu n d wh ich is on ly regarded as
th e pr imary fun d for paym en t. (1 Wh . Tu . 786

e t seq .)

N o action lies, at th e Com m on Law , to re cove r
legacie s, un le ss th e exe cu tor has assen ted to th em
(S t. becau se all th e asse ts ve st in h im

, an d

are liable to th e paymen t of th e te stator ’

s debts, an d
it is th e du ty of th e execu tor

,
before h e pays, de l ivers

ove r , or assen ts to th e legacie s, to see wh eth er th e re
will b e su fficien t left to pay th e debts, in asm u ch as a

m an m u st b e ju st before h e is perm itted to b e gen erou s.

B u t after th e execu tor has assen ted to aspe cific legacy
of chatte ls, th e property ve sts im m ediate ly in th e

legatee , w h o m ay m ain tain an action at Law for th e

r ecovery th ereof. A sim ilar r u le w as attem pted to b e
applied at Law to pe cu n iary legacies, b u t th e applica
tion has be e n dou bted an d disapproved of (S t. 5 91 )

becau se th e Com m on Law Cou rts cou ld n ot im pose on

th e par tie s recover in g th ese legacie s su ch te rm s as

m igh t b e requ ired ; so that , for e xam ple , a h u sban d
m igh t h ave recovered a legacy given to h is wife ,

withou t m akin g any provision for h er or h er fam ily .

(S t. An d in th e case of an actual tru st,
e xpre ss, implied , or con stru ctive , or of a legacy
charged on lan d , or wh ere th e Com m on Law Cou rts

cou ld n ot take du e care of th e in te rests of all parties,
Cou rts of E qu ity asserted an exclu sive ju r isdiction .

An d even wh e re th e exe cu tor assen ted to th e legacy ,
an d th e re w as n o actual tr u st , ye t they acqu ired
jur isdiction ,

th ou gh m ere ly acon cu rren t j u r isdiction ;

91

Jurisdiction .
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because th e execu tor w as con sidered as a kin d of

trustee for th e legatees, wh ich forms a un iversal
groun d of equ itable in terferen ce ; an d becau se th e
in terposition of E qu ity migh t b e requ ired to obtain an
accoun t or distribu tion of assets, or some other re lief
or assistan ce w h ich th e Comm on Law Courts were
in com peten t to afford . (S ee S t. 593 And

by th e Ju dicature Act, 1 873 , s . 34 (a), all causes

an d matters for th e adm in istration of th e e statesof
deceased person s, th e takin g of accoun ts, th e raising
of portion s or oth er charge s on lan d, an d th e execu tion
of tru sts, are assign ed to th e Chan cery D ivision . 206.

No su it for legacie s or th e distr ibu tion of residue s
can b e brou ght in th e P robate D ivision (20 8: 21 Vict .
c . 77, s. 23 ; 38 39 Vict . c . 77, s. 1 1 , sub -s. B ut,

s
n

gs
tl
s

om ts by virtue of th e stat. 5 1 5 2Vict . c. 43 , Coun ty Courts
en tertain ju risdiction in personal action s for claims

not exce edin g 5 0l . , an d have th e powers an d au thor ity
of th e High Cou rt in action s by creditors, legatees,
devisees, he irs-at-law , or n ext of kin , in which th e real
an d personal e state does n ot exceed in am oun t or valu e
th e sum of 5 001. 207.

In cases of legacie s payable at afu ture day, whe ther
con tin gen t or oth erwise , th e Court m ay compe l th e
execu tor to g ive se cu r ity for th e paymen t thereof : or
m ay order th e fun d to b e paid in to Court . (S t.
B u t a legate e has n ot an absolu te right to have h is
future le gacy brough t in to Court, whe ther it is in
dan ger or n ot. (R e B raithw aite , 21 C. D . 208.

An d where a specific legacy is given to on e for life ,
an d after h is death to an oth er , there th e legatee in
remain de r can obtain a decree for security from th e
tenan t for life for th e du e de livery over of th e legacy
to th e r emain derman , if there is some allegation an d
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B u t it is oth erwise if th e paymen t is postpon ed un til
th e happen in g of an even t n ot referable to th e person
of th e party to b e ben efited , b u t to th e circum stan ce s
of th e e state ou t of wh ich th e portion or legacy is to
b e paid . (2 Sp. 396 ; Lewin , l 0th ed . 213.

Wh ere aportion is secu red, an d n o particu lar tim e

is fixed for th e ve stin g, if th e ch ild die s before th e
tim e wh en th e portion is n eeded , th e portion will n ot
b e raised. (2 Sp . B u t th ere is n o ru le of law

that every power for raisin g portion s is su bj ect to th e
qualification that th e portion s are n ot raisable un less
th e ch ildren live to wan t them. (Hen ty v. Wr ey,

B re tt
’

s L. C. 214.

As a gen eral ru le , if th e period for th e vestin g of

portion s is n ot expre ssed in th e in strum en t by wh ich
th eyare g iven , or if th e in strum en t is am bigu ou s on

th e poin t, b u t capable of th e con stru ction , th e portion s
of th e son s will b e con stru ed to ve st at twen ty-on e ,

an d th ose of th e dau gh tersat twen ty-on e or m arriage ;
an d will n ot . b e diyested by th e su bsequ en t death s of

any of th e ch ildren in th e life tim e of th e tenan t for
life . (Lewin on Tru sts, l 0th ed . 214 a.

If th ere is alim itation to th e paren t for life , with a
term to raise portion s at twen ty-on e or m arr iage , an d
th e in terests are ve sted, th e portion s m u st b e raise d
forthwith by sale or mor tgage of th e reve rsionary
term s, un less there is som ethin g to in dicate an

in ten tion that th e portion s shall n ot b e raised un til
th e term falls in to possession . (2 S p. 215 .

Wh ere a legacy is given by a fath er or a person

stan din g in loco par en tis, as aprovision for an in fan t,
an d n o m ain tenan ce or in tere st is given ,

thou gh th e
legacy b e payable at a fu tu re day, th e in fan t has an
im m ediate r igh t to in terest . (Lewin , 1 0th ed .
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For althou gh portion s provided for children sink in to
th e lan d if th e children do n ot live to take them, yet

su ch portion s are regarde d as vested so far as to carry
in terest , or allowan ce for m ain tenan ce, as th e Court
m ay think reasonable . (Lewin on Tru sts, l oth ed.

B u talegacy to astran ger , payable on attain in g
major ity, carr ie s n o in tere st in th e m ean time . (Lewin
on Tru sts, l oth ed . 215 a.

When real e state is so se ttled as that it mu st on
th e death of a paren t go to h is e lde st son , an d pro

vision is made n ot by a stran ge r , b u t by that paren t
or by aperson stan din g in loco par en tis, whe ther by
pre

-n uptial settlemen t or by will
, for th e youn ger

ch il dren , th e Cour t has con sidered th e pre sumption ,

that it w as in ten ded to m ake provision for all th e

ch ildren an d n ot to give a dou ble portion to any, to

b e so stron g that it has let in all ch ildren unprovided
for by th e se ttlemen t or will itse lf, or by mean s which
were in con templation of th e par tie s makin g th e

se ttlemen t or will, th ough n ot str ictly youn ger ,”
and has e xcluded th e child provided for by th e family
estate , even though ayoun ger child“ This latitude of
con stru ction is n ot exten ded to a legal l imitation in
a deed . In ordinary cases, th e per iod of distribu tion ,

an d n ot th e period of vestin g, is th e tim e for ascer

tain in g w h o is to b e excluded . (Lewin , l oth ed. 446 ;

I n r e B ailey
’

s S ettlem en t, L. R . 9 E q . B ut

where th e e ldest son ge ts n oth in g from th e estate ,
which is exhau sted by th e paymen t of th e charges to
w hich it is subject, h e is n eve rth e le ss regarded as th e
e ldest child en titled to th e estate su bject to th e charges,
an d is n ot admitted to share in th e portion s provided.
for th e you n ger children . (R e id v. Hoare, 26 C. D .

21 6 .

95
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In deciding on th e valid ity an d in terpre tation of

pu re ly pe rsonal legacie s, Cou rts of E qu ity follow th e

ru le s of th e Civil Law , as th ey we re re cogn ized an d
acted on in th e E cclesiastical Courts ; b u t as to th e
validity an d in terpretation of legacie s charged on lan d,
th ey gen erally follow th e ru les of th e Com m on Law .

(S t. 602, 217.

With th ese fe w rem arks w e mu st dism iss th e subject
of Legacie s an d P or tion s, as aseparate topic, sin ce it
is so exten sive that th e doctr in es of E qu ity re spectin g
it cou ld n ot b e even su ccin ctly stated , withou t far
tran sgre ssin g th e lim its allotted to th e presen t

Man ual . 218.
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Eviden ce .

DONATIONE S MOR TIS cw sA.

27 C. D . B u t th e de livery of a ch equ e drawn
by th e don or which w as n ot presen ted before h is death ,
w as he ld n ot to b e agood donatio m or tis causa, be cau se
th e death of th e drawer is arevocation of th e banker ’

s

au thority to pay (Clem en t v. Cheesm an , supra), un less
paid away for valuable con sideration before h is death .

(R olls v. P earce, 5 C. D . An d railway stock
can n ot b e th e su bject of a donatio m or tis cau sa.

(M oore v . M oor e , L. R . 1 8 E q . 220 .

A donation of th is kin d partakes par tly of th e

characteristics of agift in ter vines, an d par tly of those
ofalegacy. It differs fromalegacy in th ese r espects
1 . It takes effect at on ce su b m odo con ditionally),
an d therefore does n ot requ ire probate . 2 . It requ ires
n o assen t on th e part of th e execu tor or admin istrator
to perfect th e title of th e don ee . It differs from agift
in ter r ivos in certain respects, in which it re sem bles
alegacy 1 . It is revocab le durin g th e don or ’

s life time .

2. It might b e m ade to th e wife of th e don or even
before th e stat . 45 46 Vict . c . 75 , when a gift in ter
vivos by am an to h is wife wou ld have been void at
law . 3 . There m u st b e de livery. 4. It w as Su bject
to probate duty, an d is n ow subj ect to e state du ty.

5 . It is liable to th e debts of th e don or on adeficien cy
Of asse ts. (S t. 6o6 a; B rett ’s L. C. 33 ; Wm s . on

Exors. 221 .

Words ofabsolu te g ift, ifaccompan ied by expre ssion s
showin g that th e in ten tion w as that th e property
shou ld b e en joye d on ly in th e even t of th e death of

th e don or , will b e sufficien t to con stitu te a donatio
m or tis can sa. (2 Sp . 222.

Eviden ce of th e clearest an d most u n equ ivocal
character is requ isite to support adonatio m ortis can sa.

(Cosnaha/n v. G rice , 1 5 MOO. P . C. 223.
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CHAPTER III.

OF EXP R E S S PR IVATE TRU S TS EVIDE NCED B Y

S OME WR ITTEN D OCUMENT.

I . A TR U S T, when u sed in th e widest sen se , is a

ben eficial in ter e st in , or a ben eficial own ersh ip of,

real or per sonal property , distin ct from th e legal
own ership thereof. (S ee S t. 224.

II . Tru sts arisin g un der wills fe ll within th e

e xclu sive ju r isdiction of E qu ity . (S t. An d

in deed this w as th e case with m ost matters of tru st .
(S t. An d n ow , by th e Judicature Act,

8 . 34 all cau ses an d matters re latin g to th e execu
tion of tru sts, charitable or pr ivate , are assign ed to
th e Chan cery D ivision of th e High Court . 225 .

HI. Tru sts m ay b e divided in to .three kin ds :
e xpress tru sts, implied trusts, an d con stru ctive tru sts .

Th e last tw o, however , are frequ en tly con foun ded, or
at least classed together , an d ar e som e times designated
by th e nam e of implie d tru sts, an d some times by th e
name of con stru ctive tru sts. 226.

IV. An expre ss tru st is a tru st which is clear ly
expressed by th e au thor th ereof, or m ay fair ly b e
collecte d from awritten docum en t . 227.

V. Th e S tatu te of Frau ds r equ ires all declaration s
of trust of lan d (which in clu de s fr eehold, copyh old,
or leasehold lan ds, ten emen ts or h ereditamen ts), to
b e eviden ce d by some wr itin g sign ed by th e party
declar in g th e sam e . B u t de claration s of tru st of

I. D efin ition
ofatrust.

III. D ivision

of trusts.
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m on ey, even th ough secu red on r eal e state , or

of chatte ls personal , n eed n ot b e so eviden ced .

(S t. 972 ; Lewin , l oth ed . 5 3 ; P eckham V . Taylor ,

3 1 B eav . 228.

A declaration of tru st, if bonafi de , is valid, th ough
at a distan ce of tim e . An d if th e docum en t re fers to
any othe r docum en t, which shows what w as m ean t by
th e parties, that is sufficien t . (2 Sp . 21 , An d

if th e term s of th e tru st do n ot su ffi cie n tly appear
upon th e face of th e in strum en t, eviden ce m ay b e

rece ived to sh ow th e position of th e par ty sign in g ,
an d th e circum stan ce s by wh ich h e kn ew h imse lf to
b e su rroun ded , an d th e credibility of th e in strumen t .
(Lewin , 1 0th ed . 229.

It is n ot n ecessary that th ere sh ou ld b e any actual
tran sfer of property to ren der a de claration of tru st
effe ctual . If aperson declare s him se lf to b e a trustee
for an oth er of m on ey or personal proper ty to b e

recove red, wh eth er in wr itin g or by acts or declara
tion s of a decisive an d defin ite natu re sufficien tly
proved, th e tran saction will b e bin din g again st
h im an d h is represen tatives . (Lewin , l oth ed . 68 ;

E llison v . E llison ,
2 Wh . Tu . 835 ; G r een V .

P aterson , 32 C. D . An d if a person , by w r itin g
or by word , directs h is de btor to h old th e m on ey
du e in tru st for a th ird person , an d su ch dire ction
is com m u n icated to th e debtor an d th e dun es , an

effe ctual tru st is created in favou r of th e don e e .

(2 Sp . 5 3 , 898 ; Paterson v . M urp hy, 1 1 Hare , 88 ;

Vande rberg v . P alm er
, 4 K. J . B u t an

in effectual tran sfe r or oth e r im perfect g ift can n ot

b e supported as a declaration of tru st (R e B r eton ,

1 7 C. D . for th en eve ry im pe rfe ct in strumen t
wou ld b e m ade effectual by be in g con ver ted in to a
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an e state is lim ited to A. an d h is h e irs, to th e u se of

B . an d h is h e ir s, to th e u se of or in tru st for C. an d

h is h e irs, th e S tatu te execu tes th e u se to B . an d h is

h e irs ; b u t th e u se to C. an d h is h e irs is n ot execu ted
by th e S tatu te , b u t is a tru st . N or doe s th e S tatu te
execu te u ses or tru sts w h ere it is requ isite that th e
tru stee sh ou ld con tin u e to h old th e e state in orde r
to pe rform th em . Nor doe s th e S tatu te exten d to

u ses or tru sts of chatte ls real or personal ; th e words
of th e S tatu te be in g , wh en an y pe rson is seised to

th e u se , &c .
, an d th e word se ised be in g inapplic

able to personal e state . An d tru sts of copyholds
were exclu ded from th e operation of th e S tatu te ,
becau se oth erwise th e r igh ts of lords wou ld have

be en in fr in ged . (S e e S t. 970 ; Lewin , 1 0th ed.

223 ; E lph in ston e
’

s In troduction 7 ; Tyrr ell
’

s Case ,

Tud . Lead . Cas. R eal Prop . 4th ed . 231 .

N O particu lar form of expression is n ecessary to th e
creation of a tru st . (Lewin ,

1 0th ed . An d a

tru st m ay b e created , alth ou gh the re m ay b e an

absen ce of an y expression s w h ich in te rm s im port
confiden ce . (P age v . Cost , 1 0 Hare , 232.

Th ere are m an y cases, arisin g u n der wills, in which
it is ve ry diffi cu lt to de term in e wh eth e r or n ot a tru st
w as in ten ded to b e created . Th e efiect of th e old

case s w as to lay down th e ru le , that an expression of

recom m en dation , con fiden ce , h Ope ,
wish

, an d de sire
m ay b e he ld to create apre catory tru st . if th e Objects
of th e tru st, i .e . , th e pe rson in tended to b e ben efited ,
an d th e property which is to form th e sub ject of th e
tru st ,are certain an d defin ite , an d if, regard be in g had
to th e wh ole con text an d circum stan ce s of th e will (th e
subject-m atter , th e previou s con du ct of th e testator ,
th e situation of th e parties , an d th e probable in ten t),
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th e expre ssion s appear to have bee n in ten ded to b e
imperative . Th e cu rren t of decision s, h oweve r , is n ow

chan ged an d th e Cou r t will n ot allow aprecatory tru st
to b e raised u n less on acon side ration of all th e words
em ploye d it com es to th e con clu sion that it w as th e
in ten tion to create a tru st . Words of a pre catory
natu re will b e g iven th e ir ordinary m ean in g as im ply
in g adiscre tion u n le ss a differen t sen se is irre sistibly
forced upon th em by th e con text . (R e Adam s, 27 C. D .

394 ; B rett ’s L. C. An d an e xpression showin g a
de sire of th e testator that som e th in g shou ld b e don e
will n ot b e deem ed impe rative u n less there are

expre ss words, or there is a n e cessary im plication
that th e te stator m ean t to exclude a discretion to

perform th e act or n ot, as th e par ty m ay th ink fit .
If, th e re fore , e ith er th e obje ct or th e su bj ect is n ot

defin ite ; or , if adiscre tion an d a ch oice to act or n ot

is g iven to th e don ee : or if th e disposition of th e pro

pe r ty im ports an absolu te own ersh ip in th e don ee , as

wh ere it is given withou t an y fetter in aform e r part of

th e will or if th e m otive assign ed is ben eficial to th e
don e e or if th e words wh ich con tem plate aben efit to
a th ird person appear to b e expre ssive of th e m otive
by wh ich th e te stator w as actuated ,

rath e r than of a

tru st in favou r of su ch pe rson , as wh e re a legacy is
given to A. th e be tte r to enable h im to m ain tain h is
children ; or wh ere a te stator be qu eath s a sum to

tru stee s upon tru st to pay the in com e to a pe rson for

life , n everthe le ss to b e by h im applied towards th e
m ain tenan ce , edu cation , or ben efit of h is ch ildren ,

”

which are legal Obligation s —n o valid tru st will b e
created by w ords of th is character . (S t. 1 069

1 070 a, an d n ote s ; 2 Sp . 64—71 ; Harding V . G lyn ,
2

Wh . Tu . 335 et seq . ; B rett’s L . C. 1 9 ; Lum b e V .

1 03
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Eam es, L . R . 6 Ch . 5 97 ; S tead V . M ello r , 5 C. D . 225 ;

In re Hu tchin son an d Tenan t, 8 C. D . 5 40 ; In r e Adam s

and Ken sington Vestry, 24 C. D . 1 99 ; 27 C. D . 394 ;

Mu ssoor ie B ank v . R ayn or , 7 A. C. 321 R e B iggles,

G r egory V . E dm on dson ,
39 C. D . 25 3 ; R e Ham ilton ,

F r en ch v. Ham ilton , (1 895 ) 2 Ch . 370 ; R e William s,

William s v . William s , (1 897) 2 Ch . An d any

words by wh ich it m ay b e expresse d , or from wh ich it
m ay b e im plied , that th e first take r m ay apply an y
part of th e su bject to h is ow n u se , are h e ld to preven t
th e su bject of th e gift from be in g con sidered certain .

An d a vagu e descr iption of th e object , that is, a
de scr iption by wh ich th e g iver n e ith e r clear ly defin es
th e obje ct h im se lf n or nam es a distin ct class ou t of

wh ich th e first taker is to se lect, or w h ich leave s it
doubtfu l what in terest th e Obj ect is to take , will pre
ven t th e obj ect from be in g ce rtain with in th e m ean in g
ofth e ru le . (S t. 1 070 , n ote ; B r eton V .M oclcett

,
9 C D .

95 ; P arnall v. P arnall, 9 C. D . B u t it is n ot in dis
pen sable that th e person s sh ou ld b e de scr ibed by th e ir
nam es. More gen eral descr iption s will often am oun t to

asufficien t designation ifth e con text fixe s th e par ticu lar
pe rson s w h o are to take c lear ly an d defin ite ly . Th u s,

th e fam ily of A. wi ll often b e asufficien t de signation of

th e obj ects ; for th e con text m ay ren der it defin ite , an d
sh ow that it m ean s th e h e ir -at-law of A. , or , in other
cases, th e ch ildren of A.

, or in oth ers, th e broth e rs an d
sisters, or n ext of kin of A. accordin g to th e S tatu tes Of
D istr ibution . Gen erally speakin g ,n e ith er th e h u sban d
n or th e wife will b e con sidered as in clu de d . un de r th e
w ord “fam ily. Alth ou gh th e term re lation s is still
m ore in defin ite , th e Cou rt has exe cu ted atru st in favou r
of re lation s, by g ivin g th e prope r ty, wh en personal , to
th e n ext ofkin accordin g to th e S tatu tes ofD istr ibu tion ,
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th e case wh ere th e words are directly or in directly
imperative , b u t th e obje cts are too in defin ite , or are
n ot poin ted ou t at all , or n ot in su ch aw ay that th e
Court can take judicial n otice of them . (S t. 979a, b
B riggs v . P en ny. 3 Mac. G . 5 46 ; B ernard v .

M in shu ll , John s. In such case , if th e subject of
th e gift b e realty, th e legal e state passe s to th e don ee ,
b u t th e ben eficial in te re st will resu lt e ith e r to th e

testator ’

s he ir -at-law or gen eral residuary devisee ;
and if th e su bject of th e gift b e personalty, th e
equ itable in terest will resu lt to th e n ext of kin or

pass to th e re siduary legatee . (S ee R e F leet wood,

1 5 C. D . 594 ; R e B ayes, 26 C. D . 235 .

VIII. E xpre ss tru sts are e ither execu ted or execu

tory, in th e sen se of dire ctory. A tru st e xe cu ted is
a tru st wh ich is fu lly and finally declared by th e
in strumen t creatin g it—on e in which th e creator of

th e tru st m ay b e said to have been h is ow n con

veyan cer . A tru st exe cu tory or directory is a tru st
raise d e ithe r by stipu lation or by a dire ction , in

express term s or by n ece ssary implication , to m ake

a se ttlemen t or assu ran ce to u ses or upon tru sts
which are in dicated in , b u t n ot finally declared by,
th e in strumen t con tain in g su ch stipu lation or direc

tion . Lord G len orchy v . B osr ille, 2 Wh . Tu . 763 et

seq . ; B re tt ’s L. C. 236.

In th e case of tru sts execu ted th e same con stru ction
is put on techn ical words in Equ ity as that wh ich is
put at Law on lim itation s of legal estates. B u t in

th e case of trusts exe cu tory, E qu ity con siders th e
apparen t in ten t to b e colle cte d from th e whole
in strumen t, or , whe re th e lan guage is doubtfu l , th e
presum able in te n t, rath e r than th e strict im por t Of
techn ical words (see 2 Sp . 1 31—1 35 Lord G lenorchy v.
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B osville , 2 Wh . Tu . 763 ; S aehville - lVest V . l i sc .

Holm esdale
, L . R . 4 H . L . 5 43 ; B rett’s L . C.

b u t this m u st b e regarded as su bj ect to th e ru le
that deeds are con stru ed more str ictly than wills .

(Coop e r v . Kyn ock, L. R . 9 Ch . Th u s, wh e re
th e legal e state is lim ited to a person for life ,
rem ain de r to th e he ir s m ale of h is body , h e take s

an e state tail m ale u n der th e ru le in S helley
’

s Case .

An d whe re , in a w ill or r olan tary deed, th e re is a
m e re dir e ction to se ttle an e state on a person for

life , to b e followed by arem ain de r to th e h e irs of h is

body, th en sin ce th ere is n oth in g of an in ch oate or

execu tory natu re in th e in strum en t itse lf, an d th e

words are form al an d explicit, an d th e re is n oth in g
in th e in strum en t to show or afford a pre sum ption
that th e words were n ot in ten de d to b e u sed in th e ir
te chn ical sen se , th e m ere referen ce to a fu r th e r

in strum en t does n ot ren de r th e tru st execu tory , an d

th ere fore th e lim itation s, as regards th e r u le in

S he lle y
’

s Case , re ce ive th e sam e con stru ction as

similar words u sed in lim itin g legal e states. B u t if

m arriag e ar ticles express that an e state is to b e se ttled
on th e h u sban d for life , with remain der to th e he irs of
h is body , there th e in choate nature of th e in strum en t ,
com bin ed with th e allu sion to a fu rthe r in strum en t,
ren ders th e tru st execu tory ; an d as th e issu e in this
case are pu rchase rs for valuable con side ration , so

E qu ity will con stru e th e article s as givin g an e state
for life on ly to th e hu sban d , with arem ain de r in tail
to th e ch ildren . (2 Sp . 1 36 ; S t. 984 ; B re tt

’

s L . C.

237.

IX.Tru sts in real prope rty , wh ich are exclu sive ly
cogn izable in E qu ity , are gen erally gove rn e d by th e
sam e ru le s as legal e state s . (S t. B u t

1 07

IX. Tru sts

govern ed

b y sam e rules
as legal

estates



1 08

Exception s.

X. Trusts of

term s.

EXPR E S S P R IVATE TR U STS .

1 . Th e con stru ction pu t upon tru sts execu tory , as w e

have before se en ,
diffe rs, in som e re spects, from that

wh ich prevails in regard to legal e states an d trusts
e xecu ted . 2 . B efore th e late D ow er Act, tru st e states
w ere h e ld n ot su bj ect to dower ; becau se , before th e
q u estion w as tr ied ,

it w as th e gen e ral Opin ion that,
by th e creation of atru st e state , dowe r w as preven ted
from attach in g ; an d it is a m axim that eom m u n is

e rror j
'

aeit ju s ; an d to have h e ld that tru st e states
were su bje ct to dower , w ou ld have affected a large
proportion of th e e state s in th e kin gdom . (1 Sp .

3 . An equ itable estate , be in g in capable of livery of

se isin an d of every form of con veyan ce wh ich
operates by th e S tatu te of U se s, it w as h e ld that
a m ere declaration of tru st, if in wr itin g , sign ed by
th e party boun d or h is agen t lawfu lly au th orized,
w as sufficien t to tran sfer su ch an estate ; except that
afin e or recove ry w as requ ired , wh ere th e sam e wou ld
have been n ecessary if th e e state had be en a legal
e state . (S ee S t. 974, 974a, an d n otes, an d 975 ;

1 Sp. 497, 500, 5 06 , 877 an d as to e xe cu tory tru sts,
see supra, pars. 30 , 236 , In practice , h owever ,
trust e state s have be en u sually con veyed in th e same
m an n e r as legal estates. (1 Sp . 4. Tru sts

were in depen den t of th e ru le s of th e Com m on Law

foun ded on ten u re ; so that a life in te re st in a tru st
e state w as n ot forfe ited on any alienation by th e
tenan t for life . (1 S p . 5 00 , 238.

X . Lon g te rm s for years are often created for

se cu r in g th e repaym en t of m on ey len t on m ortgage ,

and for oth e r purpose s . P rior to th e statu te 8 9

Vict . c . 1 1 2, su ch term s did n ot de term in e on th e

m ere pe rform an ce of th e tru sts for wh ich th ey were
created , un less th e re w as a spe cial provision to that
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all person s claim in g un der su ch pr ior estate , charge ,
or in cumbran ce , by takin g an assignm en t of th e

satisfied term to a trustee for h im se lf, or by takin g
an assign m en t th e reof to him se lf wh ere h e took th e
con veyan ce , lease , or assignm en t of th e e state or

in terest to b e protected in th e nam e of a tru stee ;
for h e m igh t u se th e legal estate in su ch satisfied
term to defen d h is posse ssion du r in g th e con tin uan ce
of th e term , or , if h e had lost th e posse ssion , to

recover it. (S ee S t. 998—1 002, an d n ote s .) 240.

B y th e stat. 8 9 Vict. c . 1 1 2, s. 1 , every satisfied
term wh ich w as atten dan t on th e 3l st of D ecem ber ,
1 845 , w as on that day to cease , except that, if
atten dan t by express declaration , it w as to afford
th e sam e protection as it wou ld have afforded if it
had con tin u ed to su bsist, b u t .had n ot been assign ed
or dealt with after that day. An d by s . 2, every
term wh ich , after th e 31 st of D ecem ber , 1 845 , sh ou ld
becom e satisfied an d atten dan t, w as to cease im m e

diate ly upon th e sam e be com in g so atten dan t. 241 .

An atten dan t te rm m ight at an y tim e b e disan n exed
by th e proper acts of th e parties in in te re st , an d b e
tu rn e d in to a term in gross. (S t. 242.

It m ay h ere b e n oticed that lon g te rm s m ay n ow ,

un de r th e Con veyan cin g Act, s. 65 , b e en larged
in to th e fe e sim ple wh ere th ere is n o tru st or equ ity
of redem ption affectin g th e term . 243 .

XI . A person in wh ose favou r a tru st has been
created m ay affirm it, an d en force th e perform an ce

thereof, alth ou gh it w as created with ou t h is kn ow
ledge , ii at least it is n ot revoked by th e au th or of th e
tru st before it is so affirm ed . (S t. 244,

XII. E qu ity w ill en force atru st wh ere it is execu ted ,
or wh ere it is raised by will , even th ough it is a m e re
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volun tary tru st ; b u t it will n ot en force an execu tory
tru st raised by a cove nan t or agre em en t , un le ss it is
supported by a valuable con sideration . (S ee case s

referred to, S t. 793 a, b , c ; E llison V . E llison , 2

Wh . Tu . 835 et seq . ; In re F lavell , 25 C. D . 89.

An d as to th e distin ction between execu tory an d

e xecu ted , see sup ra, pars. 236 , 245 .

XIII. Marr iage articles will b e specifically e xecu ted
on th e application of any person within th e scope of

th e con sideration of th e mar riage , or of th ose claimin g
un der any su ch person . B u t th ey will n ot b e speci
fically execu ted on th e application of person s w h o are

volun tee rs, even Of a wife or child by a su bsequen t
marr iage ; although where th e proce edin g is

' by
person s w ho are within th e scope of th e con sidera
tion , or by those claimin g un der them , specific
e xecu tion will b e decreed as we ll in favour of th e

m ere volun teers as of th e plain tiff, as th e Cour ts
e ither execu te them in toto or n ot at all . (S t 986,

987 2 Sp . 246 .

XIV. P u ttin g th e ban krupt an d in solven t laws out

of th e case , a person is at liberty to assign all h is

property for th e ben efit Of h is creditors, thou gh it
m ay b e for th e pu rpose of defeatin g some par ticu lar
creditor of h is exe cu tion in an action com men ced by
him again st th e debtor . For a debtor in se cu rin g
th e equal distribu tion of h is effects amon g all h is
creditors, is on ly perform in g a moral du ty . B u t

such an assignmen t m u st b e free from frau d an d

misrepresen tation . (2 Sp . 350, 35 2 ; Worseley v. D e

Mattos, Tu dor ’

s Lead . Cas. Merc . Law , 3rd ed . 75 5

Harman v. F ishe r , Tu dor ’

s Lead. Cas. Merc. Law ,

3 rd ed . 247.

Preferen ces an d prior ities of particu lar creditors

1 1 1
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are ordinar ily valid in gen eral assignm en ts made by
de btors in discharge of the ir debts, e xcept un der th e
laws of bankruptcy an d in solven cy . (S t. 1 036 ; 2

Sp . 35 0 B u t adebtor can n ot vest h isproperty
in on e of h is creditors for th e pu rpose of hin derin g
an d de layin g h is othe r creditors an d com pe llin g them
to com e to terms ; for such a deed is frau du len t and
void . (S m ith V. Hurst, 1 0 Hare , 248.

Assign ees un der gen eral assign m en ts take on ly
su ch r ights as th e assign or or debtor had at th e tim e

of th e gen eral assign m en t ; an d con sequen tly a pr ior
special assign ee will hold again st them , withou t
g ivin g n otice of h is assignmen t . (S t. 249.

In order to en title th e creditors nam e d in a gen eral
assignm en t for th e ben efit of creditors to take un der
it, it is n ot n ece ssary that they sh ou ld b e techn ical
partie s there to, un le ss they are nam ed in th e assign
m e n t as parties, an d are expressly requ ired to execu te
before they can take un der its provision s. It is

sufficien t if they have n otice of th e tru st in the ir
favou r , an d assen t to it an d if ther e is n o stipu lation
for a re lease , or an y other con dition which m ay

ren de r it n ot for th e ir ben efit , th e ir assen t will b e
presum ed till th e con trary appears . (St. 1 036 21.

S ee B iron v . Mou n t, 24 B eav. Un til, however ,
th e creditors have assen ted to "

th e tru st, and given
n otice th ereof to th e assign ee , an assignmen t of th is
kin d , in which th e creditors are n ot par ties, an d have
n ot execu ted, is deem ed revocable by th e debtor , in
E qu ity as we ll as at law ,

whethe r th e cre ditors are
in dividually named or n ot. (S t. 1 036 b S teele v.

.Wu rp hy , 3 MOO. P . C. 25 0 .

Wh ere creditors have acted un der a deed of com

position an d treated it as valid, th e Cour t will also
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assen t an d n otice , th e th ird person m ay avail h imse lf
of it in E qu ity , with ou t any refe ren ce to th e assen t
or dissen t of th e m an datory ; for h is rece ipt of th e
property bin ds h im to follow th e orde r of h is pr in cipal .
(S t. 1 045 , 25 3 .

Wh ere a person execu tes an d de livers a de ed of

con veyan ce of equ itable prope rty to a volu n teer , or

wh ere th e legal e state is tran sferred an d atru st of it

is declared in favou r of a volun teer , an d th ere is

n oth in g upon th e face of th e tran saction or from con

tem poran eou s eviden ce to show that it w as in ten ded
to b e revocable , or that apower Of revocation ought to
have been in serted , it can n ot b e revoked or avoided
in an y w ay . An d even if th e don or sh ou ld procure a
retran sfer of stock by th e tru stees, an d wh ere it is in
writin g , sh ou ld can ce l th e in strum en t an d by will
m ake a provision for th e sam e cestu i qu e trust, th e

settlem en t will b e bin din g an d u n less th e su bsequen t
provision is expre ssed to b e substitu tionary , th e cestui

qae trust, if th e gift is n ot by w ay of por tion ,
will

take both ; b u t th ey will have th e ir e lection , if it is
expressed to b e in su bstitu tion . An d n ow by th e Volun
tary Con veyan ce s Act, 1 893, a volun tary se ttlem en t

of lan d is in th e sam e position as a volun tary se ttle
m en t of pe rsonal e state , an d can n ot b e avoided by
asu bsequ en t pu rchaser . (2 Sp . 882, 883 se e sup ra,

par . 1 93 , 25 4.

Th e keepin g in th e don or ’

s posse ssion a deed so

execu ted as to pass th e e state is n ot of itse lf su fficien t
to enable th e don or to revoke it b v can ce llation or by
will for , th e estate havin g passed , it wou ld requ ire th e
active in terfe ren ce of aCou rt to reve st th e e state ; an d
it is n o grou n d for su ch in te rfe ren ce that th e act w as
foolish ly or in con side rate ly don e . (Lewin , 25 5 ,
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XVI. Wh ere awill con tain s adire ction or powe r to
raise m on ey ou t of th e ren ts an d profits of an e state
to pay debts or portion s, &c .

, an d th e m on ey m u st b e

raised an d paid with ou t de lay , th ose words have been so

con stru ed as to g ive apower to raise by sale or m ort

gage , un less re strain e d by othe r words. (S t. 1 064,

1 064a; 2 Sp . 25 6 .

XVII. P r ior to th e enactm en ts which will b e
presen tly m en tion ed, wh ere real prope rty w as devised
to b e sold for , or w as charged w ith

, th e paym en t of
defin ite an d asce rtain ed sum s on ly, an d su ch paym en t
w as to take place at th e tim e wh en th e requ ire d am oun t

w as to b e raised, th e pu rchaser of su ch property w as

boun d to see that th e pu rchase -m on ey w as applied in
th e fu lfilm en t of th e tru st , u n less expre ssly exem pted
by aprovision by th e au th or of th e tru st . B u t wh ere
th e property sold con stitu te d th e natu ral an d pr im ary
fun d for th e paym en t of debts gen erally , or w as

expr essly charged with , or con veyed or devise d for ,
th e paym en t of debts gen e rally, an d th erefore , in
order to ascer tain th e sum s to th e paymen t of wh ich
th e property w as liable , it wou ld b e n ecessary for th e
pu rchase r to in stitu te proce edin gs in E qu ity, or where
th e pu rchaser , if boun d to se e to th e application of

th e m on ey, wou ld b e in volved in a tru st of lon g con

tin uan ce : then , th e pu rchaser , un less h e had n otice
that there were n o debts, or n otice of frau d, w as n ot

bou n d to see to th e application of th e pu rchase

m on ey . (S ee S t. f § 1 1 26
—1 1 28, 1 1 30

—1 1 34 ; E lliot
v. M errym an ,

2 Wh . Tn . 896 et seq .) 25 7.

In illu stration of these ru les, it m ay b e observed
that, as th e personal e state , wh e th e r con sistin g Of

chatte ls pe rsona
l or of chatte ls real , is liable at

th e Comm on Law , an d con stitu te s th e natural an d
I 2
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prim ary fun d for th e paym en t of th e debts of th e

testator gen erally, th e purchaser of th e wh ole or of

any par t of it, with ou t n otice that th ere were n o

debts, or that th e sale w as n ot m ade for paym en t
of debts, w as n ot boun d to se e that th e purchase
m on ey w as applied by th e execu tors in th e discharge
of th e debts (S t. 1 1 26 , 1 1 28 ; 2 Sp. 372, even
if th e testator had directed h is real e state to b e sold
for paym en t of debts, wh eth er specified or n ot, an d

had m ade a specific beque st of apar t of h is personal
estate for a particu lar pu rpose , or to a particu lar
person , alth ou gh such specific bequ e st w as kn own
to th e pu rchaser , provided h e had n o reason to

su spect any frau du len t or unau thorized pu rpose for ,

otherwise , before a person cou ld be com e a pu rchaser

of personal estate spe cifically bequ eathed, it wou ld b e
in dispen sable for h im to com e in to Cou r t to have an
accoun t taken of th e asse ts Of th e testator , an d of th e

debts du e from h im , so as to ascer tain wheth er it

w as n ece ssary for th e exe cu tor to se ll . (S t. 1 129 ;
2 S p . 375 25 8.

Th e sam e ru le , for th e sam e reason , applied to real
e state devised for or charged with th e paymen t of

debts gen e rally (S t. 1 1 30 ; 2 Sp . 380
, even

though th e tru st w as on ly to se ll, or w as acharge for ,
so m u ch as th e personal e state w as deficien t to pay
th e debts, an d even th ough aspecific part of th e real
e state w as devised for aparticu lar purpose or trust , if
th e wh ole real e state w as charged with th e paym en t of
debts gen erally by th e will . If

,
h oweve r , th e tru stee

has on ly apower to se ll , an d n ot an e state devised to
h im , th en ,

un le ss th e pe rsonal e state is deficien t , th e
power to se ll does n ot ar ise . (S t. 1 1 31 ; 2 Sp.

25 9.
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Wh ere th e tim e appoin ted by th e devise for th e sale
of real estate had arr ived , an d th e person s en titled to
th e m on ey were in fan ts or u n born , th ere th e pu rchaser

w as n ot boun d to se e to th e application of th e pu rchase

m on ey , be cau se that migh t have in volved h im in atru st
of lon g con tin uan ce . B u t if an e state w as charged with
a sum Of m on ey payable to an in fan t at h is m ajor ity,
th e pu rchaser w as bou n d to see th e m on ey du ly paid
on h is com in g of age ; for th e e state rem ain ed charge
able with it in h is han ds. (S t. 1 1 33 ; 2 Sp . 264.

Wh ere th e m on ey w as to b e applie d by th e trustees
to pu rposes wh ich requ ired , on th e ir part, time , de lay,
an d discretion ,

it seem s th e pu rchaser . w as n ot boun d
to see to th e application of th e pu rchase

-mon ey .

(S t. 1 1 34 ; 2 Sp . 265 .

B y th e stat . 22 23 Vict. c . 35 , s. 23, it w as

e nacted that th e bondfi de paym en t to an d th e re ce ipt of
any person to whom any purchase or m or tgage mon ey
shou ld b e payable upon any expre ss or im plied tru st
shall effectually discharge th e person payin g th e same
from see in g to th e application or be in g an swerable for
th e m isapplication th ereof, un le ss th e con trary shall
b e expressly declar e d by th e in strum en t creatin g th e
tru st or secur ity . An d by Lord Cran w orth

’

s Act

(23 24 Vict . c . s. 1 2
,
it w as also enacted that

rece ipts for pu rchase
-mon ey , given by th e person s

exercisin g th e powe r of sale thereby con ferred on

m ortgagee s sh ou ld b e sufi cie n t discharge s to th e

purchaser , w h o sh ou ld n ot b e boun d to see to th e

application of th e pu rchase
-mon ey . An d by s. 29

it w as also enacted that th e rece ipts of tru stee s, for
any mon ey payable to th em by reason or in th e

exe rcise of any tru sts or powe rs reposed or vested
in th em , shall b e su ffi cien t discharges for th e mon ey
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th ere in expre ssed to b e re ce ived , an d sh ou ld
e ffectually exon e rate th e person s payin g su ch m on ey
from se e in g to th e application th ereof

, or from

bein g an swerable for an y loss or m isapplication
th ereof. 266 .

Th e Con veyan cin g Act, 1 881 (44 45 Vict. c . 41 )
repeals th e 1 2th an d 29th section s of th e stat . 23 24

Vict . c . 1 45 . An d by th e Tru stee Act, 1 893 (5 6 5 7

Vict. c . s . 20
,
repeali ng a like provision con tain ed

i n th e Con veyan cin g Act, 1 881 , it is enacted that th e
re ce ipt in wr itin g of any tru stees or tru stee for any

m on ey , secu r itie s, or oth er personal property or efiects
payable , tran sfe rable , or de live rable to th em or h im

un de r an y tru st or power shall b e asu fficien t discharge
for th e sam e , an d shall effe ctually exon erate th e

person , payin g , tran sfe rr in g , or de liver in g th e same
from se e in g to th e application or be in g an swerable
for an y loss or m isapplication th ereof. This section
applie s to tru sts created e ither before or after th e

comm en cem en t of th e Act. Th e S ettled Lan d Act,
1 882 (45 46 Vict. c . wh ich cam e in to operation
on th e l st of Jan uary , 1 883 , enacts by s. 40 ,

that th e

re ce ipt in wr itin g of th e tru stees of a se ttlem en t , or

where on e tru ste e is em powered to act, of on e tru stee ,
or th e personal repre sen tatives or represen tative of

th e last su rvivin g or con tin u in g tru stee , for any

mon ey or secur ities paid or tran sfe rred to th e tru stees,
tru stee , repre sen tative s, or represen tative , as th e case

m ay b e , effectually discharge s th e paye r or tran sferor
therefrom, an d from be in g boun d to see to th e applica
tion or be in g an swerable for any loss or m isapplication
thereof, an d in th e case of a m ortgage e or oth e r

person advan cin g m on ey , from be in g con cern ed to
see that any m on ey advan ced by h im is wan ted for
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any purpose of th is Act, or that n o m ore than is

wan ted is raised .
.
266 a.

Th e above paragraph s (25 7 et seq .) m u st n ow also
b e read an d con sidered with refe ren ce to th e Lan d
Tran sfer Act, 1 897, wh ich m ake s freeh old real estate
assets for paym en t of debts. It is con ce ived , there
fore , that in th e case of p erson s dyin g after th e Actth e ir real estate will by law b e charged with th e pay
m en t of debts. (With respect to th e powe r of tru stees
to au th or ize solicitors to re ce ive an d give valid dis
charges for m on ey , by perm ittin g th e solicitors to

have th e cu stody of an d to produ ce deeds con tain in g
re ce ipts for su ch m on ey , see infra, par . 357 a.) 266 b .

XVIII . Apart from th e Tru stee Act, 1 888, an d as
lon g as th e re lation of tru ste e an d e estu i qu e tr ust

,

un der an (fa-p r ess tru st , is ackn owledge d to exist , lapse
of tim e can con stitu te n o bar to an accoun t or oth er

proper re lief for th e cestui qu e tr ust . (William s on

Accoun t, 1 99 ; Thom son v . E astw ood , 2 App . Cas.

An d it m ay b e observed, that where a sum of

m on ey is bequ eath ed to an execu tor , upon tru st to b e
laid ou t on ce rtain tru sts

,
as soon as it is severed from

.

th e bu lk of th e e state , it ceases to b e am ere legacy,
an d th e bar of th e S tatu te of Limitation s doe s n ot

apply : for it is th en a case of express tru st, which
is Specially excepted. (2 Sp . 62 Thom son v. EaS ti l

'

Om l
,

2 App . Gas. B u t wh en this re lation of tru ste e
an d cestu i qu e tru st is n o lon ger adm itted to exist , or
tim e an d lon g acqu ie scen ce have obscu red th e natu re

an d character of th e tru st, or th e acts of th e partie s
or oth er circum stan ces ren der it u n ju st to g ive re lief,
E qu ity will refu se re lief, upon th e groun d of its

inability to do com ple te justice . (S t. 5 29 ; R oche

fou cau ld V . B ousteatl
, (1 897) 1 Ch . 267,
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CHAPTER IV.

OF EXPRE S S CHAR ITAB LE TR U STS .

I . CHAR ITIE S are so highly favou red in th e Law

that char itable gifts have rece ived a m ore liberal
con stru ction than g ifts to in dividuals. (S t.

272. Th u s

1 . In regard to th e wan t of proper tru stees, if a
te stator makes a bequ est for char ity to such person s

as h e shall afterwards nam e execu tors, or to such

person s as h is execu tors shall name , an d h e appoin ts
n o execu tors, or th e exe cu tors die in th e lifetime of

th e testator an d n o others are appoin ted ; or if th e
tru stees of a charitable legacy all die in th e testator ’

s

lifetime ; or if a corporation in tru sted with a char ity
fails ; th e Cou rt will en force th e char ity. (S t. 1 1 65 ,

1 1 66, S o if a legacy is given to person s w ho

have n o legal corporate capacity to enable them to

take as a corporation ; as wh e re a legacy is given to
th e ch u rchwarden s for a char itable purpose . An d so

if a corporation for whose u se acharity is design ed
is n ot in esse

, an d can n ot com e in to existen ce
b u t by som e fu tu re act of th e Crown . (S t. 1 1 69,

273 .

2. Th e Cou rt will supply all defects in con veyan ce s,
wh ere th e ven dor is capable of con veyin g , an d has
adisposable e state , an d th e m ode of donation does n ot
con traven e any statu te . (S t. 274.



EXPRE S S CHAR ITAB LE TR U S TS

3 . In regard to th e object , it m atte rs n ot h ow

un certain th e pe rson s or objects m ay b e . For if th e re

is an absolu te in ten tion to g ive to char itable u ses, an d

abequ e st is m ade in th e m ost gen eral an d in defin ite
m an n er sim ply for char itable u se s, or re lig iou s an d
char itable pu rposes, eo n om i-n e , th e Cou rt will treat it
as a valid char itable be qu est , an d w ill dispose -oi it

for su ch char itable pu rposes as it shall th ink fit.

Hen ce if a m an bequ eath s asum of m on ey to such
char itable u ses as h e shall direct by acodicil an n exed
to h is will or by a n ote in wr itin g , an d h e leave s
n o direction by n ote or codicil, th ere is a clear gift
to char ity wh ich th e Cou rt w ill execu te by disposin g of
th e m on ey to su ch char itable pu rposes as it shall
th ink fit . (S t. 1 1 67 I n r e Jarman

’

s E state , 8 Ch . D .

B u t it is of th e first im portan ce to rem em ber
that char itable bequ ests in E qu ity are lim ited to

bequ ests for those pu rposes en um erated as char itable
in th e S tatu te of Char itable U ses (43 E liz . c . or

wh ich by analogy are deem ed with in its spir it an d
in ten dm en t . An d th e refore gifts, th ough
in a sen se char itable ,

will b e void if th ey do n ot

fall with in th e statu te . Thu s a gift for objects of

ben evolen ce an d liberality , or for char itable an d

ph ilan th ropic pu rpose s, or for su ch ben evolen t,
re ligious, an d char itable pu rpose s, or for such

char itable or pu blic pu rpose s, as th e tru stee s shou ld
think m ost ben eficial , is void . (S e e S t. 1 1 5 6—1 1 5 8 ,

1 1 64, n ote 4 to 6th cd .
,
1 1 67, 1 1 69, 1 1 83 Wilkin son v .

Lin dgr en , L. R . 5 Ch . 5 70 In r e Kilver t
’

s Trusts,

L. R . 1 2 E q . 1 83 ; 7 Ch . 1 70 ; R e M acduff, (1 896)

2 Ch . An d ye t it has been h e ld that abequ e st
for su ch char ities an d oth e r pu blic pu rpose s in th e

par
ish of T. ,

as th e tru ste e s sh ou ld think fit , is good ,

1 23
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as it m u st m ean public pu rposes for th e ben efit of that
parish, an d th erefore refe rs to charities with in th e

stat. 43 E liz . c . 4. (D olan v . Maederr uot, L . R . 5 E q .

60 ; 3 Ch . 275 .

Wh ere , in th e case of a valid g ift of property by
deed or will , th e give r has m an ifested a gen eral
in ten tion to g ive to char ity, b u t has specified som e

particu lar char itable object, wh ich is con trary to th e
policyof th e Law , or from som e oth er reason can n ot
b e accom plish ed at all , or n ot in th e w ay pre scr ibed ,
th e failu re of th e particu lar object, or th e particu lar
m ode in wh ich th e char ity is to b e accom plish ed , will
n ot de stroy th e char itable gift , b u t, if th e su bstan tial
in ten tion is char ity, th e Court will devote th e property
to som e oth er charitable pu rpose . Th is is called th e
ey

-

p res doctr in e . B u t wh e re th e residu e is g iven
to charity

,
that will n ot oblige th e Cou rt to devote

th e particu lar g ift wh ich fails to th e obje cts of th e

residuary g ift, (Mayor of Lyon s v . Adr oeate -G en eral

of B engal , 1 App . Cas . B u t wh e re th e re appears
n o su ch gen eral in ten tion of char ity , b u t on ly apar
ticu lar char itable obj e ct (as wh ere th e te stator ’

s object
is to bu ild ach u rch at an d that can n ot b e effected,
th e n ext of kin will take . (S e e S t. 1 1 67—1 1 69, 1 1 72,
1 1 76, 1 1 81 , 1 1 82 S in n ett v . H er ber t, L. R . 7 Ch . 232

In r e Gr ey,
29 C. D . 5 60 ; R e White , 33 C. D .

An d wh e re a legacy w as g iven to acom pan y to bu ild
alm shou ses, wh en asu itable site cou ld b e Obtain ed , for
th e ben efit of ce rtain poor pe rson s, b u t th ere w as n o

reasonable prospe ct of Obtain in g a site , an d n o in com e

to m ain tain th e alm sh ou se s, th e legacy lapsed an d fe ll
in to th e residu e . (In r e White

’

s Tru sts, 33 C. D .

Wh ere, agen eral in ten tion of char ity be in g m an ife st ,
there are n o Objects in esse , b u t som e m ay ar ise , th e
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l l . Charities

ab road .

Il I. R ew ard

to inform ers.

V . Mortm ain

Act, 1 891 .

EXPRE S S CHAR ITAB LE TR U STS

again st perpe tu itie s, at least , to th is exten t, thatwh ere
th ere is a valid im m ediate g ift to on e charity,

'

ag ift
over to an oth er char ity is n ot su bj ect to th e ru le (R e
B o u

‘

e n , (1 893) 2 Ch . 491 R e S tratheden , (1894) 3 Ch .

278.

II. Wh ere m on ey is bequ eath ed to char itable pur
pose s abroad, th e Cou r t will secu re th e fun d , an d

cau se the char ity to b e adm in iste re d u n der its ow n

dire ction , provided th e char itable pu rposes are to b e
execu ted by pe rson s residin g with in th e ju r isdiction of

th e Cou rt. (S t. 1 1 86 , B u t th is will n ot b e
don e if th e obj e cts of th e charity ar e again st Law or

pu blic policy, u n le ss th e pr in ciple of su ch policy or

Law is of a national or con ven tional , rath er than of

a un iversal an d m oral or re ligiou s character . (S ee

S t. 1 1 84, 279.

III. It seem s that , with a Vie w to en cou rage th e

discove ry of char itable donation s given for in defin ite
pu rposes, it is th e practice for th e Crow n to reward
th e pe rson s w h o m ade th e com m un ication ,

if th ey can

brin g th em se lve s with in th e scope of th e char ity, by
givin g th em apart of th e fun d ; an d th e like practice
take s place also in re lation to e sch eats. (S t.

280 .

IV. A char ity m u st b e accepted upon th e term s

upon wh ich it is given , an d can n ot b e altered by any
n ew agreem en t betwe en th e he ir of th e don or an d th e
don e e s . (S t. 281 .

V. B y th e Mortm ain Act, 1 891 (5 4 5 5 Vict . c .

wh ich applies to wills of all testators dyin g after
5 th Augu st, 1 891 , it is provided that lan d m ay b e

given by will for any char itable u se , b u t it m u st b e
sold with in ayear from th e testator

’

s death , or su ch

fur th er tim e as th e Cou rt or Char ity Com m ission ers
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oth e rwise it will vest th e official tru stee
charity lan ds is also provided that
personal e state directed laid ou t in th e

pu rchase of lan d for chari table
u se shall b e h e ld as if th e will con tain ed n o su ch

dir ection (s .

1 27



D efin ition .

( 1 28 )

CHAPTER V.

or IMPLIED TR U STS .

AN im plied tru st is a tru st which is foun ded on an

un expre ssed b u t presumed in ten tion . (S ee S t. 1 1 95 ,

282.

I . Where , in th e case of awill or other in strumen t,
th e don or of apower has agen eral in ten tion in favour
of a class, an d a particu lar in ten tion in favour of

in dividuals of that class to b e carr ied ou t by th e don ee
of th e power , an d th e particu lar in ten tion fails, from
its n ot be in g carr ie d ou t by th e don e e of th e power, th e
Court will treat it as a trust, an d carry in to effe ct th e
gen eral in ten tion in favou r of th e class. (S t. 1 061 a

Hardin g v. G lyn ,
2 Wh . Tu . 335 et seq .) 283.

Thus, if a fun d is g iven to su ch of a certain class
of person s, or to a certain class of person s in such

proportion s, as a third person shall appoin t, if n o

appoin tmen t is m ade , th e obje cts nam ed will take
equally . (2 Sp . 83 ; Salusbu ry v . D enton , 3 K. J.

529 ; R eid v . R eid, 25 B eav. 469 ; R e White
’

s Trusts,

Joh n s. 65 6 ; Lam b er t v . Th w aites,L.R . 2 E q . 284.

II . Wh ere property is g iven upon tru st , an d th e
trusts fail , e ith er en tire ly or partially , by reason of

th e failu re of th e in ten ded obj ects or pu rposes, or

som e of th em , or of th e illegality or in defin ite natu re
of th e tru sts, or som e of th em , or oth e rwise ; or whe re
th e trusts are fu lly an d finally fu lfille d, withou t ex
hau stin g all th e property ou t of which th ey were to b e
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If th ere are any circum stan ces to S h ow that a tru st “.
w as in ten ded, th en th e on u s of proof is on th e don ee , ‘

to prove that a ben eficial gift to h im w as in ten ded .

(Lewin , l oth ed . 288.

If adevise is to an in fan t or am arr ie d woman , th e

presum ption is again st th e devise be in g upon tru st yet

th is pre sum ption m u st yie ld to th e fair con stru ction ,

of th e will, if, accordin g to that , th e testator appears
to have in ten ded a tru st. (2 Sp . 289.

A discretion as to th e applicat ion of th e property
g iven m ay b e so large , that th e gift m ay am ou n t to an
absolu te g ift as wh e re th ere is an un con trolled power
to give away th e property as an d to wh om th e don ee
m ay think fit . B u t if th e discre tion is lim ited to
ce rtain gen eral pu rpose s, th ough th ey m ay b e too '

in defin ite to b e en forced , th e don ee is a tru stee .

(2 Sp . 290 .

IV. Wh ere aperson parts with or lim its apar ticu lar
e state on ly, an d leaves th e residu e u n disposed of, th e

r e sidu e re su lts to h im , even th ough th ere m ay b e a

con sideration . 291 .

Th e h e ir will take , as personal e state , th e ben efit
of th e su rplu s in terest in a term or other particu lar
in terest carved ou t of th e in her itan ce for apar ticu lar
pu rpose which does n ot exhau st th e whole , as again st
th e devisee , where th e devisee takes on ly what r emain s
after th e particu lar in terest so given is carved out.

(2 Sp . 292.

A legacy to th e he ir or n ext of kin will n ot of itse lf
preclude th e ir claim to . th e surplu s un disposed of.

Nor will abare in ten tion to exclude
,
h owever expressed,

th ough accom pan ied by words Of an ger or an tipathy
or even n egative words, b e su fficien t to exclu de th e
h e ir in r espect of th e ben eficial in terest in real estate
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un disposed of, or th e n ext of kin in re spect of pe r
sonalty . un less it is e ith er specifically or as part of a

fun d e ffectually devised or bequ eathed away to som e

on e e lse , e ithe r d irectly, or by th e same kin d of u sees
sary im plication as wou ld in oth er case s b e adm itted
to con stitu te an actual g ift . (2 Sp . 293 .

V. B efore th e S tatu te 1 Will . IV. c . 40, where a
testator made n o express disposition of th e resid ue of

h is personal e state , th e e xecu tors were at Law en titled
to su ch residu e ; an d Courts of E qu ity, as th e Act

recite s, so far followed th e Law , as to hold th e

e xecu tors to b e en title d to retain such residu e for
the ir ow n u se , u n less it appear ed to have been th e

testator ’

s in ten tion to exclude th em from th e ben eficial
in te re st there in . In that case they we re he ld to b e
tru stee s for th e person or person s w h o wou ld have
been e n title d to su ch e state un der th e S tatu te of

D istr ibu tion s, if th e testator had died in te state . And

E qu ity laid hold ofany c ircum stan ce or e xpression in
th e will, which m ight appear to rebu t th e presumption
ofagift to th e e xecu tors, and con ver t them in to tru ste es
for those on whom th e Law wou ld have cast th e
su rplu s in case of comple te in testacy. (S ee S t. 1 208

an d n ote ; E lcock v . Mapp , 3 Cl . Fin . 507, 5 08 ;

U nderw ood V . l l
’
ing , 4 D . M . d: G . 633, 65 6, 65 9 ;

P ow ell v. M err ett, 1 Sm . G . 381 ; Cradock v. Ow en ,

2 Sm . G . 241 ; R ead v. S tedm an , 26 B eav . 495 ;

S altrnarsh v. B arrett, 29 B eav. Th e stat . 1
Will . IV. c . 40, furthers th e views of Cou rts of E qu ity,
in narrowin g th e application of th e ru le of Law , by
enactin g , as to w ills made by person s w ho shou ld
die after th e first day of S eptem ber, 1 830, that th e
e xecu tors shall b e deemed by Cou rts of E qu ity to b e
trustee s for th e person s (if any) w h o wou ld b e en titled

K 2

1 31
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un der th e S tatu te of D istr ibution s in respect of any
residue n ot expre ssly disposed of, u n less it shou ld
appear

‘by th e will , or a codicil there to, that th e
execu tors were in ten ded to take su ch residu e ben e
ficially. (Will iam s v . Arkle, L. R . 7 H. L.

B ut th e Act doe s n ot afiect th e rights of execu tors .

where there are n o n ext of kin , an d in su ch acase , if

th ere is n o con trary in ten tion , they wil l b e en titled as
again st th e Crow n . (R e B acon , 31 C. D . 294.

VI. Where real e state is directed to b e sold for
certain pu rposes, so m u ch of th e real estate , or th e
produce thereof, as is n ot effectually disposed of by
th e w ill at th e te stator ’

s death, from silen ce , or th e

in efficacy of th e will itse lf, or from subsequen t lapse ,
resu lts to th e he ir , un le ss th e testator has sufficien tly
declared h is in ten tion that th e produce of th e real
estate shou ld b e de em e d personalty, w hethe r su ch

purp oses take efleet or n ot an d where th e sale is
n ecessary, it r esu lts to th e he ir as personalty ; b ut
where th e sale is u n n ecessary, it resu lts as part of th e
Old use , an d descen ds to him as realty. (Ackroyd V.

S m ithson , 1 Wh . Tu . 372 et seq.) What Ackroyd v .

S m ithson decided w as, that acon version directed by a
testator is a con version on ly for th e purposes of th e

will, an d that all that is n ot wan ted for these pu rposes
mu st go to th e person w h o wou ld have been en titled
b u t for th e will . It doe s n ot decide that if th e Court
or a tru stee se ll m ore than is n ecessary there is any
E qu ity to recon vert th e surplu s for the ben efit Of th e
he ir-at-law of th e pe rson en titled at th e time of sale .

Ifa con version is r ightfu lly made e ither by th e Court
or a tru stee , all th e consequ en ces of a con version
mu st follow if th e re b e n o E qu ity in favour of th e he ir
or any on e e lse for recon version . (B rett ’s L. C. 1 27 ;
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th em off, an d th ereby preven t th e sale , an d take th e
estate . (2 Sp. 296 .

Wh ere real e state is n ot m ade asubsidiary fun d,
b u t a testator creates from real an d personal estate a
m ixed an d gen eral fun d , an d directs th e wh ole of that
fun d to b e applied for certain pu rpose s, as for th e

paym en t of debts an d legacie s, th e re h e in effect directs
that th e real an d personal estates, wh ich have been
conver ted in to that fun d, shall an swe r th e stated pur
pose p ro rataaccordin g to th e ir respective values . If

any of th ose pu rposes fail , th en th e part of th e fun d
wh ich upon th is pr in ciple wou ld oth erwise have been
applicable to th ose pu rposes is u n disposed of. SO far as

that part of th e fun d has been com posed of real estate ,
th e h e ir is to have th e ben efit of it, as so m u ch real
e state u n disposed of, wh eth er th e e state b e even tually
sold or n ot ; an d so far as that part of th e fun d
has been com posed of personal e state , it is personal
estate un disposed of, for th e ben efit of th e n e xt of kin .

(2 Sp . 297.

Where mon ey is bequ eath ed to b e laid ou t in lan d ,
th e sam e pr in ciple applie s as wh ere land is directed
to b e con ver ted in to m on ey : th e con version will operate
on ly so far as th e will disposes of th e lan d in to which
it is to b e con verted ; so that if th e lan d is devised
for a lim ited e state on ly, th e produ ce of th e fun d , or
th e fun d itse lf, if un con verted, beyon d th e in terest
so g iven will resu lt to th e testator ’

s n ext of kin , as

personalty , u n less it is given away to som e other
person . (Lewin , l oth ed. 1 65 ; R eyn olds v. G odlee ,

Joh n s. 5 36 , 298.

An d wh ere personal e state is bequeathed upon .

trusts wh ich u ltim ate ly fail, lan d pu rchased before
th e failure of th e tru sts goes to th e n ext of kin as
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real e state . (Carie is v . l l
'

ormald
, 1 0 Ch . D . 1 72 ;

R e R icke rson
, (1 892) 1 Ch . 298 a.

Wh e re real e state is se ttled by deed , upon tru st to
se ll for ce rtain spe cified pu rposes, an d on e of th ose

purpose s fails, th e re , wh e th er th e tru st for sale is to
ar ise in th e life tim e of th e settlor or n ot u n til after
h is decease , th e prope rty to that exten t resu lts to th e
se ttlor , as pe rsonalty , from th e m om en t that th e de ed
is execu ted , an d n ot to h is h e ir , e ith er as real or

as personal e state . For , th e de e d take s effe ct th e
m om en t it is execu ted , an d a con stru ctive con ve r sion
imme diate ly take s place by force of th e direction to
con ve rt, alth ou gh th e actual con version is n ot to

take place u n til after th e se ttlor ’

s death . (Clarke v .

F ranklin ,
4 K. J . B u t where th e wh ole of

th e pu rpose s for wh ich th e con version is directed fail
from th e m om en t of th e execu tion of th e deed , th e re
th e Cou r t regards th e case as if n o con ve rsion had

been dir ected ,
an d th e property re su lts to th e gran tor

as real e state . (Lewin ,
l oth ed . 1 64 ; see Lord E ldon ’

s

rem arks in R ip ley v . lVater w or th , 7 Ves. 435 , an d VI-C.

Wood ’

s remarks in Clarke v . F ranklin ,
4 K. J .

299.

Whe re , in th e even ts that happe n ,
th e con tem plated

obje ct for wh ich a con version of lan d in to m on ey or

m on ey in to lan d is directed by will to b e made , doe s
n ot exist, th e Cou rt will not vary th e property from
that state in which it w as foun d at th e death of th e

te stator for wh ere th e purpose fails, th e in ten tion
fails. (2 Sp . 234, 261 ; B u chanan V . Harrison , 1

John s . H. 662, B u t wh ere any even t has
happe n e d on wh ich th e con version “

ough t to take
place , th ough th e obje ct for th e con version afterwards
cease s to e xist, or partially fails, th e property will b e

1 35
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treated as if con ve rted . (S e e 2 S p . 262 ; B egste r v .

26 B eav. 469 ; l/Vall V . Colshead, 2 D . J.

300 .

VII . Im plied tru sts are Often created by charges .

Wh e re ate stator devise s an e state or m akes abequ est
in trust to pay de bts or oth e r charge s, n o ben eficial
in terest passe s to th e devisee , or legatee , b ut h e is a
m ere tru ste e for th e paym en t of debts or charges, an d,
after paym en t thereof, atru stee of th e residu e for th e
h e ir or n ext of kin . B u t where property is devised or
bequ eath ed, charged with or su bject to debts or other
charges, th e whole ben eficial in tere st passe s to th e

devise e or le gatee , subject on ly to th e paym en t of th e
debts or oth er charge s . (S t. 2245 ; 2 Sp . 23, n . (b),
226 ; H ep tin stall V . G ot-t, 2 John s. H . 449 Clarke v .

Hilton ,
L . R . 2 E q . Th is an d th e followin g

paragraph s m u st n ow ,
h owever , b e con sidered with

refe ren ce to th e Lan d Tran sfer Act, 1 897 wh ich m akes

real estate assets for paym en t of debts in th e han ds of
th e legal pe rsonal repre sen tative . (Appen dix.) 301 .

In th e in terpre tation of w ills, favou r to creditors
has been an ackn owledged pr in ciple of con stru ction .

(2 Sp. 327 n . An d real e state m igh t b e charged
by will with th e paym en t of debts, even by a m ere

expre ssion of an in ten tion that th e testator ’

s debts
shou ld b e paid, with ou t any othe r in dication that
th ey were to b e paid ou t of th e real e state . B ut if a

testator directs aparticu lar person to pay, it is natural
to pre sum e that th e te stator in ten ded h im to pay ou t

of th e fun ds with wh ich h e is in tru sted . an d n ot ou t

of oth er fun ds over which h e has n o con trol ; an d
if th e execu tor is poin ted out as th e person to pay,

that ordinarily excluded any pre sum ption that other
person s n ot nam ed w e re to pay, or that th e debts
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th ereou t. B u t even wh ere th ere has been aprevious
devise , wh ich w as suffi cien t of itse lf to accoun t for th e
residuary form of a su bsequ en t devise , it has been
h e ld that su ch re siduary form r en dered legacies: a

charge upon th e real e state , espe cially w h e re th e

execu tor w as re siduary devisee . (2 Sp . 328 ; F ran cis

v . Clem ow ,
Kay,

435 , an d cases th ere cited ; Harris v .

Watkin s, Kay, 438 ; Wheeler v . How ell, 3 K. J.
1 98 ; G revi lle v. B row n e , 7 H. L . C. 689 ; In r e

B rooke , B rooke v . R ooke , 3 C. D . 630 ; S m ith V . Hill,

9 C. D . 304.

A gen e ral charge of legacies on real an d personal
estate , even though expresse d to b e on all th e

testator ’

s e states of every descr iption , both real an d
pe rsonal, will n ot re n der real or personal e state
specifically devised or bequ eath ed liable to pecun iary
legacies in case of adeficien cy in th e personal e state
for th e specific devisee or legatee is as m u ch an object
of th e te stator ’

s boun ty as th e pecu n iary l egatee .

(R obbin s, Mortg . 409 ; Cou ron V . Con ron , 7 H. L. C.

305 .

E ven wh ere real e state is charged, it will n ot b e
h e ld to b e liable u n til after th e gen eral per sonal
estate is exhau sted , un less there is an in ten tion to

e xon erate th e personal e state . (2 Sp . 306.

An d th e Lan d Tran sfer Act, 1 897, s. 2 provides
that n oth in g th ere in con tain ed shall alter or affect
th e order in wh ich real an d personal asse ts are n ow

applicable in or towards th e paym en t of debts or

legacies, or th e liabil ity of real estate to b e charged
with th e paym en t of legacie s. 307.

Wh e re an n ual an d gross charges are to b e raised
out oi th e ren ts an d profits, or by sale or m ortgage ,
if th ose w ords are eviden tly u sed in con tradistin ctiOn ,
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the an n ual charges will b e raisable ou t of th e an n ual
ren ts an d profits, an d th e gross charges by sale ormor tgage . (2 Sp . B u t E qu ity will in gen eral
con sider a charge on th e ren ts an d profits to raise
portion s, legacies, or debts, as a charge on th e lan d
if such charge is n ot re strain e d to th e an n ual profits,
an d will imply a power to se ll or m ortgage . (2 Sp .

406 ; Lord Londesborough v . S om erville, 1 9 B eav. 295

Jl etealfe v. H utchinson . (1 C. D . 310.

VIII. Where a person buys freehold, copyhold , or
leasehold lan d, an d pays th e pu rchase -m on ey for it,
b ut take s th e con veyan ce or assignm en t in h is ow n

name an d that of an othe r or oth e rs, or exclu sive ly in
th e name of an other or oth e rs wh e th er join tly or

su ccessive ly, th e tru st of th e legal e state w ill resu lt
to th e person w h o advan ced th e pu rchase -m on ey for

it is presumed that th e real pu rchaser in ten ded th e
purchase to b e for h is ow n

' ben efit , an d took it in th e
name Of an other or othe rs m e re ly to an swer some
collateral purpose . Th e sam e doctr in e is applied to
securities, as, for in stan ce , a bon d taken in th e nam e

of a third person . (S t. 1 20 1 , 1 201a; D yer v. Dyer , 2

Wh . Tn . 803 et seq .) An d proof of th e paymen t
of th e purchase -mon ey by th e real purchaser m ay b e
fur n ished e ither by th e lan guage of the de ed itse lf, or
by some memoran dum or n ote of th e nom inal ‘

pur

chaser , or by h is adm ission s in legal proceedin gs, or
by papers left by h im an d discove red after h is death .

(S t. 1 201 , n ote ; 2 Sp . 311 .

In like man n er there w ill b e are su ltin g tru st, where
stock is purchased in th e nam es of th e pu rchaser and
a stran ger , or is tran sfe rred by th e own er in to th e
names of himse lf an d a stranger . B u t if a m an

de livers mon ey or tran sfers stock to an other, even

1 39
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though h e is a stran ger , n o im plied tru st will ar ise ,
un less upon eviden ce . (2 Sp . 21 9 ; an d see B re tt’s
Lead. Gas. 312.

N o resu ltin g tru st will b e raised wh ere a con trary
in ten tion an in ten tion on th e part of th e person
w h o advan ced th e pu rchase -mon ey , an d wh ich can n ot
b e subsequen tly altered, that th e person or person s to

wh om th e property is tran sferre d sh ou ld take for h is
or th e ir ow n ben efit) u n rebu tted by other eviden ce or
groun ds of pre sum ption , is in dicated by th e terms or

th e obje ct an d pu rpose of th e in strum en t creating th e
tru st, or is establish ed by written or parol eviden ce ,
or m ay b e presum ed from th e re lation between th e

parties. (S t. 1 1 96a, n ote , an d 1 202 ; B eecher v.

Maj or , 2 D r . S m . An d hen ce , in gen eral ,
th ere will b e n o resu ltin g tru st wh ere a pu rchase is
made or a secu r ity is taken by ahu sban d or a father
(e ith er sole ly, or join tly with h is ow n nam e or that of
astran ger) in th e nam e of awife , or in th e name of a

leg itim ate ch ild, or an illegitim ate ch ild if treated as.

a child, w h o is u n provided for , or con sidered by th e.

h u sban d or fath er as un provided for , or as in suffi

cien tly provided for ; or by agran dfather in th e nam e

of h is gran dch ild unprovided for , or con sidered by
h im as u nprovided for , or as in sufficien tly provided
for , where th e fath er is n ot livin g ; or by awidowed
m oth er in th e nam e of h er ch ild ; becau se it will b e
presum ed that it w as in ten ded as an advan cem en t

an d provision in discharge of a m oral obligation, or

asatr ibute ofaffection ; un less th ere are circum stan ces

wh ich furn ish a stron g pre sum ption of a con trary
in ten tion ; su ch as a con tem poran eou s declaration or

act to man ifest an in ten tion that th e par ty shou ld
take as a trustee . A su bsequ en t act or de claration
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th em an d th eir h e irs, th is is a join t-tenan cy. B ut

join t - tenan cy is n ot favou red in E quity : in deed
E qu ity will lay hold of any circum stan ces which
w ill afford g roun ds to vary in th is re spect from th e

ru le of Law . Thu s
,
if tw o person s advan ce a sum

of m on ey by w ay of m ortgage , an d take amortgage
to th em join tly, they will b e tenan ts in com m on in

E qu ity ; an d if on e of th em die s, h is personal repre
sen tatives will b e en titled to h is proportion , an d th e

su rvivor will b e a tru stee for them of th e share of th e

deceased . B u t th e rece ipt in wr itin g of th e su rvivor
or h is per sonal repre sen tatives is asufficien t discharge
for th e mor tgage m on ey, n otwith stan din g n otice of

severan ce (44 45 Vict . c . 41
, s. S o if tw o

person s join tly pu rchase an estate , an d pay un equal
propor tion s of th e purchase -mon ey , an d take th e con

veyan ce s in th e ir join t nam es ; in case of th e death
of e ith er of th em ,

th ere will b e n o su rvivorsh ip, b ut
they will b e deem ed to b e purchasers in th e nature
of partn ers, an d to have in ten ded to h old th e estate
in proportion to th e sum wh ich each advan ced.

(S t. 1 206 ; Lake V . Craddock, 2 Wh . Tu . 952

et seq .) An d wh ere real or pe rsonal e state is pur
chased for par tn ersh ip pu rpose s in trade , an d on

partn ersh ip accoun t , th e legal estate , in whomso
ever it m ay b e vested, is in E qu ity deem ed to b e

partn ership property , n ot su bject to su rvivorship.

(S t. 315 .

X . Wh en a person has covenan ted to lay ou t

m on ey in th e pu rchase of land , or to pay m on ey to
tru stees to b e laid ou t in th e purchase of lan d to b e
settled, if h e afterwards pu rchases lan d, to h imse lf
an d h is h e irs, b u t does n ot se ttle it, th e lan d will
b e subject to th e tru sts upon wh ich th e lan d to b e
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pu rchased w as to b e se ttled ; for , u n le ss th e con trary
clear ly appears, it will b e pre sum ed that h e pu rchased
in fu lfilm en t of h is covenan t, upon th e pr in ciple that
acts capable of be in g con side red as don e in fu lfilm en t

of an obligation shall b e so con stru ed . This is what is
kn own as th e doctr in e of P e rforman ce

, an d illu strate s
th e m axim “E qu ity im pu te s an in ten tion to fu lfil an
obligation . (S t. 1 21 0 ; l l

‘ilcocks v . Wilcocks, 2

Vern . 5 5 8 ; B landy
'

v. Widm oi'e , 2 Wh . Tu . 407 ;
Lechm ere v . Lechm ere

,
ibid . An d w h ere a tru ste e

or agen t is boun d b v a tru st to lay ou t m on ey in lan d,
if h e actually lays it ou t, th e act w ill

,
if possible , b e

pr e sumed to have be en don e in execu tion of th e trust.
(2

‘

Sp . 204—206 ; M an n ingford v . Toleman
, 1 Coll .

C. C. 670 ; E x parte P oole , 1 1 Ju r . 316 .

XI . It is a gen e ral ru le that if a se ttlor covenan t
to con vey an d settle lan ds, w ith ou t specifyin g any in
particu lar , su ch cove nan t will n ot con stitu te a spe cific
lien on h is lan ds, an d th e covenan tee will b e deem ed

a creditor by specialty on ly (S t. 1 249) for h e m ay

have in ten ded to pu rchase lan d for th e pu rpose , in stead
of se ttlin g an y par t of th e lan d h e then had . 317.

XII . Whe re an assign or of a debt has collateral
secu r itie s for th e debt , th e assign ee will b e en titled
to th e fu ll ben efit of su ch secu r itie s, un le ss it is
otherwise agre ed be tween th e partie s. Th u s, th e

assign ee of a debt secu re d by a m ortgage will, in
E qu ity, b e he ld en titled to th e ben efit of th e m ortgage .

(S t. 1 047s .) 318 .

XIII. E qu ity implied a tru st as to ornam en tal
tim ber in favou r of th e obj ects of su bsequ en t lim ita
tion s. S o that a tenan t for life , or a tenan t in fee ,
with an exe cu tory devise over , m igh t b e re strain ed
from abu sin g h is legal power , by cu ttin g down

1 43
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ornamen tal tim ber , wh ich is calle d e qu itable waste .

(S t. 5 l 8a; Gar th v . Cotton ,
2 Wh . Tu . 971 et seq

Tur n er V . Wr ight, Joh n s. 319 .

B y th e Judicature Act, 1 873 (36 37 Vict. c .

s. 25 it is enacted that an estate for life with ou t
im peachm en t of waste shall n ot con fer upon th e

tenan t for life any legal r ight to commit equ itable
waste , un less an in ten tion to con fer such r igh t shall
expre ssly appear by th e in strum en t creatin g such
estate . An d by th e S ettled Lan d Act, 1 882, s. 35 ,

a tenan t for life impeachable for waste m ay un der
certain circum stan ce s cu t tim ber r ipe for cu ttin g .

319a.

XIV. An im plie d tru st ar ises in favou r cf th e wife
wh en sh e join s with th e h u sban d in effectin g amort
gage upon h er property , by w h ich th e equ ity of

redem ption is re served to th e h u sban d, an d the re is
n o recital an d n o special circum stan ce s to sh ow that
h er in terest w as in ten ded to b e chan ged fu rther than
by th e creation of an in cum bran ce . (Hu n tingclon v.

Hun tingdon ,
2 L. C. E q . (6th 1 1 47 et seq . R e

JIarlborongh , D ave
'

s v . Whitehead , (1 894) 2 Ch . 1 33 ;

an d see P aget v . P aget, (1 898) 1 Ch . 320 .
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pu rchaser of th e property, h e will b e en titled to a
de du ction from th e pu rchase

-m on ey in re spect of

expen diture in lastin g im provem en ts an d afor tiori

in th e natu re of salvage . (R ow ley v . G in n ever , (1 897)

2 Ch . 503 ; R e M on tague , (1 897) 2 Ch . As to

im provem en ts by a tenan t for life of settled lan d ,
see 45 46 Vict . c . 38, ss . 25—30 . 323 .

II. S o ,
wh ere execu tors, by m istake , b u t bon d fide

an d with ou t fau lt, have paid legatee s or distr ibu tees
b efore a du e discharge of all th e debts, th e latter
are treated as tru stees for th e pu rpose of payin g th e
debts becau se th ey are n ot en titled to an yth in g
except th e su rplu s of th e asse ts, after all th e debts
are paid . (S t. 324.

1 1 1 . Wh e re a person is u n de r acovenan t or agre e
m en t , for valuable con sideration , to con vey or tran sfer
property, or to pay m on ey, to or for th e u se or ben efit
of an oth er , acon stru ctive trust ar ises in favour of th e
latter again st th e form er an d h is represen tatives, an d
th ose claim in g un der h im as volun tee rs or with n otice '

of th e covenan t or agre em en t ; becau se , wh ere thin gs
are covenan ted or agreed to b e don e

,
E qu ity treats

th em ,
for m an y pu rposes, as if they we re don e . (S ee

S t. 1 21 2, 325 .

Hen ce , wh ere th e Cou r t is satisfied by parol eviden ce
that am arriage took place on th e faith of r epre sen ta

tion s as to a settlem en t , it will direct a settlemen t
in accordan ce with th ose represen tation s, as again st
th e person m akin g th em or h is devisee s . (P role v .

S oady, 2 Griff. 326 .

An d so acon stru ctive tru star ises wh en th e purchase
m on ey of an e state is n ot paid . In su ch a case th e

ven dor has a lien on th e prope r ty in E qu ity that is,
a h old upon it for th e satisfaction of th e pu rchase
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mon ey : an d to th e exten t of th e lien , th e purchaserbecomes a tru ste e for th e ven dor . (S ee S t. 1 21 5 ,
1 21 7- 1 220 ; dfaclt

'

r eth V . S ynn non s , 2 Wh . Tn . 926

e t seq .) An d althou gh , in som e case s, it is reasonable
to presume a tacit con sen t or agre em en t that th e
ven dor shou ld have su ch a lien , ye t th e lien is n ot

str ictly attr ibu table to su ch acon sen t or agreem en t, b u t
is foun de d on th e most obviou s pr in ciples of natural
ju stice . (S ee S t. 1 21 9, 327.

In gen e ral, th e ven dor has su ch a lien ; an d th e
burden of proof is on th e pu rchaser , to establish that
in th e particu lar case it has been in ten tionally dis
place d or waived by th e con sen t of th e ven dor .

(S t. Thou gh , on th e face of th e con vey
an ce , th e con sideration is expre ssed to b e paid, an d
even if arece ipt is in dorsed on th e back of th e con

veyan ce , an d yet th e m on ey has n ot actually been
paid, th e ven dor has a lien . (S t. 1 225 Machreth v .

S ym m ons, 2 Wh . Tu . 926 ; Con v . Act, 1 881 , s.

An d if a secur ity has been taken for th e m on ey, th e
burden ofth e proofhas been h e ld to lie on th e purchaser ,
to show that th e ven dor agreed to r est on th e se cu r ity
an d to discharge th e lan d ; or , at m ost , the takin g of

asecu rity has been deem e d to b e n o more than apre
sumption , un der som e c ircum stan ce s, of an in ten tional
waiver of th e lien , an d n ot as con clu sive of th e waiver .

(St. § 328.

Where th e ven dor has a lien again st th e ven dee , it
con tin u es, n otwithstan din g any devolu tion or tran sfer
of th e estate , except where it is extin gu ished by th e
cou n tervailin g E qu ity of a bond fi de pu rchaser for

valuable con sideration with ou t n otice , when clothed
w ith th e legal title (S t. g 329.

S o that it exists again st th e ven dee and h is he ir,

1 47
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an d again st volun teer s claim in g un der h im ; again st
pu rchasers un der h im with n otice that h e had n ot

paid th e pu rchase -m on ey ; again st pu rchasers even
with ou t n otice , havin g an equ itable title on ly ; again st
assign ees claim in g by a gen eral assignm en t un de r
th e ban krupt an d in solven t laws ; again st assign ee s
claim in g u n de r a gen eral assignm en t m ade by a

failin g debtor for th e ben efit of creditors an d again st
a judgm en t creditor of th e ven dee , at least before an
actual con veyan ce of th e e state has be e n m ade to h im .

(S ee S t. For , in each of th e se case s (except
that of th e bon d fi de pu rchaser for valuable con sidera
tion with ou t n otice , w h o has on ly an equ itable title),
th e party

'

in posse ssion has obviou sly n o more e qu ity
again st th e lien of. th e ven dor than th e ven de e h im se lf
had , b u t clearly stan ds in th e sam e situation an d

subject to th e sam e equ ity . An d althou gh th e bond

fide purchaser with ou t n otice , w ho has on ly an

equ itable title , has an e qu ity qu ite distin ct from

that of h is ven dor , th e first ven dee , yet th e equ ity
of su ch pu rchase r to retain what h e has paid for is
on ly equal to that of th e first ven dor to b e paid for
that wh ich h e has parted with ; an d wh en th e equ ities
are equal , an d n e ith er of th e par tie s has th e support

of th e legal title , th e m axim applies, Qai p r ior est

tempore , potior est j ar e . B u t th is is on ly th e case ,

an d tim e is on ly m ater ial , wh ere th e equ itie s are

in all oth e r re spe cts equal (an te , par . an d con

sequ en tly an equ itable m ortgage e m ay b e en title d to
paym en t in pr ior ity to th e u n paid ven dor on th e

grou n d that th e latte r has lost h is pr iority by h is ow n
n egligen ce in havin g de livered to th e pu rchaser acon

veyan ce in wh ich h e declared by th e rece ipt in dorsed
that th e wh ole pu rchase -m on ey had been paid . (R ice
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sim ilar claim again st th e e state in th e han ds of th e

ven dor . (Watson v . R ose , 1 0 H. L . C. 331 .

Wh e re th e ven de e has sold on ly a par t of it, th e
\

part r etain ed by h im is pr imar ily chargeable with th e
lien . Wh ere h e has sold differen t parts to differen t
person s, th e lien is to b e born e rateably be tween th em .

(S t. 1 232a.) 332.

IV. If a tru ste e , or oth er pe rson stan din g in a

fiduciary re lation , acqu ires property or m akes aprofit
by m ean s of tran saction s with in th e scope of h is

agen cy or au th or ity, or if a person em ploys an other ’

s

property in any trade or specu lation , th ere will b e a
con stru ctive tru st, as to th e property so acqu ired or

th e profits so m ade , for th e ben efit of th e cestw l que

trust, pr in cipal , own er , or oth er par ty stan din g in th e
opposite relation . (S ee S t. 1 21 1 , 1 21 1 a, 1 26 1 ; F or

v.Mackre th , 1 Wh . Tu . 1 41 et seq . ; R obin son V . P ett,

2 Wh . Tu . 606 e t seq .) S o that , if a tru stee shou ld
purchase a lien or m ortgage on a tru st e state at a
discoun t, h e wou ld n ot b e allowed th e ben efit of th e

differen ce , b ut th e pu rchase wou ld b e a tru st for th e
cestn i qn e tr ust. S o if a tru stee or a partn er shou ld
ren ew a lease of th e tru st or partn ersh ip e state , h e
wou ld b e a trustee of such ren ewed in te re st for h is
e estn l qu e trust or co-

par tn er , even thou gh th e lessor
m ay have refu sed to gran t a r en ewal to th e cestu i

, qu e

tru st or co-par tn er . (S t. 221 1 ; Keech v. San dford ,
2 Wh . Tu . 693 et seq . ; Clegg v . E dm on dson , 8

D . M . G . S o if an agen t , w h o is em ploye d to
pu rchase for an other , purchase s in h is ow n name
or on h is ow n accoun t, h e will b e h e ld to b e a

tru stee for th e pr in cipal, at th e option of th e latter .

(S t. 1 21 1 a.) An d th e sam e pr in ciple applie s as
between a com pan y an d on e of th e director s .
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(Imp er ial BIer can tile Cr edit Association v . Coleman ,

L. R . 6 H. L. 333 .

V. Upon analogou s pr in ciple s, if a trustee or exe

cu tor or a mor tgagee , or a pe rson having a limited
in terest in leasehold prope rty, ren ews th e term on h is

ow n accoun t, h e will b e h e ld to b e a trustee for all
th e person s in terested in th e old lease . (1 Sp . 5 1 2 ;
2 Sp. 299, 302, 303 ; Lewin , l oth ed. 1 92 ; Robbin s,

334.

Th e person so con verted in to a tru stee of aren ewed
lease is en titled to th e costs an d expen ses of ren ewal,
with in terest,an d to com pen sation for repair in g, bu ild
ing , an d lastin g improvem en t ; an d h e m ay retain th e
r en ewed lease to secure th e paym en t. (2 Sp. 304 ;

Lewin , l oth ed. 335 .

VI . In gen eral, when ever property of on e kin d has
been wron gfu lly con verted in to property of an other
kin d, by a trustee or agen t, th e r igh t in r em of th e

pr in cipal or ce
'

stu i que trust cease s, if th e mean s of

ascertainmen t fail ; wh ich , of cou rse , is th e case when
th e subject-m atter is turn ed in to m on ey, and mixed
an d con foun ded in a gen eral m ass of property of th e
same description . B ut if th e property wh ich has been
so su bstitu ted can b e ascer tain ed to b e su ch , it will b e
liab le to th e r ights of th e cestn i qu e trust or pr in cipal
to which th e property con verted w as su bject . (S ee
S t. 1 1 58, 1 25 9, 1 260 ; R obin son v . P e tt, 2 Wh . dz Tu .

606 et seq .) 336.

B ut in cases of this sort, th e r estai qu e trust or

ben eficiary is n ot at all boun d by th e act of the other
party . He has an option to in sist on havin g that
in to which th e trust prope rty has been con verted, or
to disclaim any title there to, an d resort to any other
remedy to wh ich h e is en titled, e ith er in r em or in

1 5 1
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(S t. B u t h e can n ot in sist on

pugnan t claim s : so that, in th e case of a sale of

stock by a tru ste e or execu tor , in violation of h is trust,
th e party ben eficially en titled m ay e ith er oblige th e
tru ste e or execu tor to replace th e stock, or h e m ay

affirm h is con du ct an d take th e sum at which h e has
sold it, with in terest an d any fu rth e r profits h e m ay

have m ade by th e sale ; b u t th e party ben efic ially
en titled can n ot in sist on havin g th e stock replaced ,
an d havin g th e in terest in stead of th e dividen ds, or on
takin g th e m on ey, an d havin g th e dividen ds as if th e
stock had rem ain ed . (S t. 337.

If, however , th e tru stee con veys th e tru st property
to a bond. fi cle purchase r for valuable con side ration ,

w h o has paid h is pu rchase -m on ey, an d had n o n otice
of th e tru st at th e tim e of payin g th e sam e , th e tru st
is extin gu ish ed . B u t if th e tru ste e sh ou ld afte rwards
re -

pu rchase or oth e rwise becom e en title d to th e sam e

prope rty, th e tru st wou ld b e revived by con stru ction
of E qu ity . (S e e S t . 1 264, an d n ote ; B asset v .

N osw or thy , 2 Wh . d' Tu . 1 5 0 et seq .) An d if a

tru stee con veys or assign s th e tru st prope rty fer

valuable con side ration ,
in violation of th e tru st, to a

pe rson w h o is aware of that circumstan ce , or con veys
or assign s it with ou t valuable con sideration , even to a
person w ho has n o n otice , su ch pe rson w ill b e tr eated
as a trustee for th e cestui qu e tr ust. (S t.

338.

VII . Wh ere a person has a m ortgage in fee wh ich
h e has n ot foreclosed, th e legal estate in th e mortgaged
prem ise s form er ly de scen de d to h is h e ir ; b u t by con

stru ction of E qu ity h e is tru stee for th e personal
repre sen tatives, an d th rough th em for th e person s

en titled to th e personal e state of th e mor tgagee .
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CHAP TE R VII .

OF TR U S TEE S AN D OTHER S S TAN D IN G IN

FID U CIARY R E LATION .

I. GEN E RALLY speakin g , all pe rson s, in clu din g femes

covert, in fan ts, alie n s an d bankrupts, are capable of

be in g tru stee s, an d atru stee does n ot cease to b e su ch

on becom in g a con vict . (Lewin ,
28 et seq . ; Tru ste e

Act, 1 893 , s. 341 .

B u t th ou gh all person sare capable , th ey are n ot all

equally fit to b e tru stees an d on th e groun d of wan t
of fitn ess th e Cou r t will gen erally refu se to appoin t
fem e s covert, in fan ts, an d alien s dom iciled abroad,as
tru stees (Le w in , 36 , 40 ; R e P eake , (1 894) 3 Ch .

an d m ay rem ove a tru stee w h o is con victed of fe lon y or
is abankrupt. (Trustee Act, 1 893 , s. 25 ; R e D an son ,,

48 W. R . 73 ; R e F oster , 5 5 L . T. 341 a.

II. Accept 1 1 . If a person w h o is appoin ted execu tor proves
an ce of office .

th e Wi ll, h e becom es liable for th e perform an ce of

th e
,
du ties of th e office : an d if h e is also appoin ted

tru stee , th e takin g probate is an acceptan ce of th e

en tire tru st. (Lewin , l oth ed . B u t a tru stee
to wh om any powe r is g iven m ay by deed dis

claim it, an d it m ay th en b e exercised by th e other
person or person s to whom it is g iven (45 46 Vict .
c . 39, s. b u t h e can n ot disclaim aparticu lar power
while h e con tin u es atr uste e for oth er pu rposes. (R
E yr e , 49 L . T. 342.

1 . Wh o m ay
b e t ru ste es .
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III . Th e power s of tr u stee s devolve only on th ose

w h o are specified as person s to e xecu te th e tru st. If

a m an appoin ts a tru stee of real or personal estate ,
with ou t nam in g h is h e ir or pe rsonal represen tative ,
th e personal represen tative does n ot becom e a tru stee ,

although th e proper ty m ay vest in such repre sen ta

tive . An d where tw o or m ore pe rson s an d th e

survivor an d th e he irs of th e su rvivor are appoin ted
tru stee s, or wh er e th ey an d th e ir exe cu tors or

admin istrators, or th e tru ste es for th e tim e be in g ,
are directed to se ll , then u n de r s . 30 of th e Con

veyan cin g Act, th e personal represen tative of th e

survivor can exercise th e power . Th e effect of s. 30

is that there can n ot n ow , except as to copyh olds,
b e any assign of a tru st e state by m ean s of adevise .

Th e on ly “assign is th e tru ste e du ly appoin ted . (S ee

Tru ste e Act, 1 893, ss. 22, 1 0 (3) Osbor n e and R ow lett
,

1 3 C. D . 774 ; R e hIor ton an d Hallett, 1 5 C. D . 1 43 ;

R e Ing leby and B oa/t , etc . I nsu ran ce Cc .
,
1 3 L . R . ,

Ir .

326 ; R e R zuun ey , (1 897) 2 Ch . A tru ste e

can n ot, withou t th e con sen t of h is cestn i q
-ue tru st

or of th e Cou rt, den u de himse lf of th e character of

tru ste e , till h e has performed th e tru st. If
, with ou t

su ch con sen t , h e assign s th e tru st or de legate s th e
pe rform an ce of its dutie s to a stran ger , or even to

h is cc -tru stee , h e will b e an swerable for th e breach e s
of tru st comm itted by th e stran ger or co~ tru stee .

(Lewin ,
1 0th ed. 343.

IV. It is a ru le in E qu ity , wh ich adm its of n o

exception ,
that wh ere a tru st exists, E qu ity n ever

wan ts a tru stee . For wh erever a perfect tru st , as
oppose d to a tru st re stin g in con tract or in fi eri, or
even an imperfect tru st. if supported by a valuable
con sideration ,

has on ce attach ed, wh ether it is an

1 5 5
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expre ss, an im plied , or a con stru ctive tru st , an d it is
n ot extin gu ish ed by th e coun te rvailin g equ ity of a

bonafi de pu rchaser for valuable con sideration withou t
n otice or oth er person havin g a con flictin g equ ity,
n or has oth erwise ceased to su bsist , E qu ity will
follow th e legal e state , an d decre e th e person in

wh om it is ve sted to exe cu te th e tru st . (S ee S t.

976 , 1 1 5 9 , 1 1 62 ; Lewin , l 0th ed. An d th e

lapse of th e legal estate n ever has th e least in fluen ce
on th e tru sts to wh ich it is su bj e ct : if th e in dividuals
nam ed fail , wh eth er by death , in capacity, or refu sal ,
th e Cou rt will provide a tru stee ; if n o tru ste e s are

appoin ted at all , th e Cou rt assum es t h e office in th e

first in stan ce (Lewin , l oth ed . 1 0 1 9) an d u n de r th e

Judicial Tru stee s Act
,
1 896 , th e Cou rt will , in a

prope r case ,
appoin t th e official solicitor or som e

oth er person to b e a ju dicial tru stee . 344.

V. Tru stee s, execu tors, directors an d promote rs of

com pan ies, an d oth er pe rson s stan din g in a fiduciary
re lation , are n ot allowed , even with th e con sen t of
th e ir co-tru stee s, cc -executors, or co -adju tors, an d

h oweve r extraordinary th e service s th ey m ay have
ren dered, to take any rem un eration by w ay of

com m ission , or brokerage , or salary, w ithou t som e

express or im plied provision for that purpose in th e

in strum en t u n de r wh ich th ey claim . (S t. 466 a,

1 268 ; Lewin , l oth ed . 296 ; B rett ’s L . C. 1 71 ;

R obin son v . P e tt
,
2 Wh . Tu . 606 ; D e cker V . S om es ,

2 M . K. 65 5 , An d a sol icitor , w h o is a

tru stee , is n ot en title d to charge for bu sin e ss, e ither
in a su it or in adm in istration with ou t a su it , don e
by h im in re lation to th e tru st, as distin gu ish ed from
costs out of pocket, alth ou gh em ployed to do it by
h is co-tru ste e , un less th ere is aprovision in th e de ed
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On th e oth e r han d
,
it m ay appear that in practice

Cou rts of E qu ity have in m an y case s re qu ire d extrem e

circum spection an d vigilan ce , wh ile , in oth ers, th ey
have been satisfied with th e degre e of care u sually
e xh ibited by m en in th e m anagem en t of the ir ow n

affairs. (S t. 1 272, 1 273 ; 2 S p . 347.

B u t th e tru e state of th e case seem s to b e th is :
that th ere are certain th in gs wh ich e ith er clearly
appear in th em se lve s to b e du tie s or are e stablish ed
as su ch by th e un iform policy of E qu ity ; an d to th e se
th e Cou rts requ ire a r igid adh er en ce . B u t with
regard to oth e rs it is n ow e stablish ed that th e law

requ ire s of a tru stee th e sam e degre e of diligen ce
an d care in th e execu tion of h is office as that wh ich
is u sually exercised by m en of ordinary pruden ce an d
vigilan ce in th e m anagem en t of the ir ow n affairs.

(Lewin , l 0th ed. 31 7 ; B r ice v . S tokes, 2 Wh . Tu .

633 et seq .) 348.

An d by th e Judicial Tru stees Act, 1 896 (5 9 60

Vict. c . s . 3, a tru ste e is en titled to b e re lieved
again st a breach of tru st wh ere h e has acted both
h on estly an d reasonably . (R e B arker , 77 L . T.

348a.

Thu s, if a tru ste e om its to se ll property wh en it

ough t to b e sold, an d it is afterwards lost , although
withou t any fau lt of h is, h e is liable ; becau se th e
loss, alth ough n ot directly occasion ed by h is defau lt,
wou ld n ever have happen ed had h e n ot failed in

perform in g what m u st have appeared a palpable ,
alth ough perhaps n ot an u rgen t, du ty . (S ee S t.

1 269, n ote ; Lewin , 1 0th ed . 349.

If atru ste e in vests, or even suffe rs m on ey previously
inve sted to rem ain , on u nau th or ized se cu r ity

,
h owever

un exceptionable it m igh t se em to b e ,an d such secu r ity
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afterwards fails, or if h e perm its ch ose s in action to

rem ain ou tstan din g , an d a loss arises, h e will b e
liable ; as also h e w ill for th e flu ctuation s of any

u nau th orized fu n d . (S e e S t. 1 269, n ote , 1 273,

1 274. n ote .) 35 0 .

U n de r th e Tru stee Act, 1 893 (5 6 5 7 Vict . c .

s. 1 , tru stee s, u n less expre ssly forbidden by th e
in strum en t creatin g th e tru st , m ay in ve st in any of th e
in ve stm en ts th e re in pre scr ibed . Th e followin g m ay b e
m en tion e d as th e chief in vestm en ts wh ich th is statu te
prescr ibes — Parliam en tary stocks, or pu blic fu n ds or
Governm en t secu r ities of th e Un ited Kin gdom , real
secur itie s in Great B r itain or Ire lan d ; stock of th e

B ank of E n glan d or Ire lan d ; In diastock secu r itie s,
th e in te re st of wh ich is guaran te ed by Par liam en t ;

stock of th e Me tropolitan B oard ofWorks or Lon don

Coun ty Coun cil ; de ben tu re or preferen ce stock of an y

railway com pan y in Great B r itain or Ire lan d in cor
porated by spe cial Act of Parliam e n t, an d havin g
du r in g each of th e ten years last past , before th e date
of in ve stmen t , paid adividen d of n ot less than 3 per

cen t . on its ordinary stock ; stock of any railway or

canal com pan y in Great B r itain or Ire lan d wh ose
u n de rtakin g is leased in pe rpetu ity , or for n ot le ss
than 200 years, at afixe d ren tal to an y su ch railway
compan y as is lastly before m en tion e d ; deben tu re
stock of an y railway compan y in In dia, th e in tere st on
w h ich is paid or guaran tee d by th e S ecre tary of S tate ;
de ben tu re or guaran teed or prefer en ce stock of an y

com pan y in G reat B r itain or Ire lan d e stablish ed
for th e supply of w ater for profit, an d in corporated
by spe c

ial Act of Par liam en t or R oyal Charte r , an d
havin g du r in g each of th e ten years last past before
th e date of in vestm en t paid a dividen d of n ot le ss

1 5 9
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than 5 per cen t. per an n um on its ordinary stock ;
an d n ominal or in scr ibed stock lawfu lly issu ed by any
mun icipal borou gh havin g , accordin g to th e re tu rn s

of th e last cen su s pr ior to th e date of investmen t, a
popu lation exce e din g fifty th ou san d, or lawfu lly issu ed
by any Coun ty Cou n cil or by any Commission ers
in corporated by Act of Parliamen t for th e pu rpose
of supplyin g water , an d havin g a compu lsory power
of levying rates ove r an . area havin g, accordin g to

th e last cen su s pr ior to th e date of in vestmen t , a
popu lation exceedin g fifty thousan d. An d th e tru stee s
m ay vary th e sam e for oth e r like in vestmen ts. (Hr m e

v. Lop es, (1 892)A. C. 35 1 .

B y th e Tru ste e Act, 1 894, a tru stee shall n ot b e
liable for breach of tru st by reason on ly of h is

con tin u in g to hold an in vestmen t which has ceased

to b e an in vestm en t au thor ized by th e in strum en t

creatin g th e tru st or by th e g en eral law . 35 1 a.

An d th e Tru stee Act, 1 893 (in which Act th e

word tru stee is, by s. 5 0, in terpreted to in clu de an
execu tor an d adm in istrator , an d a trustee whose tru st
ar ises by con stru ction or implication of law as we ll as
an express tru stee), provides by s. 5 that a power to
inve st trust mon eys on real secur ities au thor izes an
in vestmen t upon m ortgage of lon g terms of n ot less
than 200 years, n ot su bject to any reservation of re n t
greater than on e sh illin g a year , or to any right of
redemption , or to any con dition , for re -en try except
for n on -

paymen t of ren t , or on any charge or mortgage
of any charge m ade un der th e Improvemen t of Lan d
Act, 1 864. An d by s . 1 9, that tru stees of ren ewable
leaseholds m ay r en ew, an d that it is the ir du ty to do
so if requ ired by any person havin g any ben eficial
in terest ; b ut th e section is not to apply where th e
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p rope rty apart from th e circum stan ce s wh ich regu late
its bu sin e ss valu e . (P ar tington v . Allen , 57 L. T.

35 2.

With re spect to m ortgage in ve stm en ts by tru stees, it
has be en laid down as aru le that th ey them se lves, an d
n ot the ir solicitors, m u st se lect th e ir valu e rs, Wh o m u st
b e em ployed in depen den tly of th e own ers of th e pro
per ty to b e m ortgaged. (F ry v. Tap son , 28 C. D . 280

R e Walker , 5 9 L . J . Ch . 386 , It has also been
he ld that if th e secu r ities tu rn ou t to b e in su fficien t,
an d a loss of tru st fun ds is occasion ed, th e tru stee s
are n ot re lieved from re spon sibility by th e fact that
th ey re lied upon th e report of avalu er em ployed by
th em to valu e th e property ; an d th is is still so if th e
valuation w as n ot m ade for th e pu rpose of th e in vest
m en t in qu estion . (Sp eight v. Gau n t, 9 A. C. 1 ;

Learoyd v . Whiteley, 1 2 A. C. 727 R e Walker , sup ra.)

Accordin g to th ose de cision s a tru stee m ay avail
h im se lf of assistan ce an d advice in th e exe cu tion of

h is tru st, b u t, havin g obtain ed that assistan ce an d
advice , h e is n ot en titled to adopt it blin d ly , b u t must
exercise h is j u dgm en t u pon it to th e sam e extent to
wh ich an ordinary pru den t m an wou ld exe rcise h is
judgm en t in dealin g with h is ow n affairs. (S tir lin g, J
in P artington V .Allen , 5 7 L. T. B u t th e se cases

m u st b e con side red in con n ection with th e Trustee
Act, 1 893, ss. 8 , 9, wh ich provides by section 8 that n o
tru stee shall b e chargeable with breach of tru st by
reason on ly of th e proportion born e by th e am oun t of
th e loan to th e valu e of th e proper ty at the tim e of

th e loan (whatever th e ten u re o f th e property, an d
wh eth er agr icu ltu ral or h ou se or oth er prope rty upon

wh ich th e tru ste e can lawfu lly len d), l i in m akin g th e
loan th e tru stee w as actin g upon a report as to th e
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valu e of th e property made by a person whom th e

tru stee reasonably be lieved to b e an able practical
surveyor , in stru cte d an d employed in depen den tly of

any own er of th e property, whe th e r su ch su rveyor
carr ie d on bu sin ess in th e locality where th e property
is situate or e lsewh e re an d if th e am oun t of th e loan
doe s n ot exceed tw o e qual th ird parts of th e value of

th e property as stated in su ch report an d if th e loan
w as made u n der th e advice of such su rveyor expressed
in su ch report . That n o trustee len din g on th e se cu r ity
of leaseh olds shall b e chargeable with abreach of tru st
for dispen sin g with th e production or in ve stigation of

th e le ssor ’

s title if in th e opin ion of th e Cou rt th e title
b e su ch as ape rson actin g with pru den ce an d cau tion
would have accepted . That n o tru stee shall b e charge
able w ith breach oi tru st if in pu rchasin g , or len din g
mon ey upon , any property h e accepted ash orter title
than a pu rchase r is, in th e absen ce of

j
aspe cial con

tract, en title d to requ ire , if in th e Opin ion of th e Cour t
th e title b e su ch as aperson actin g with pru den ce an d
caution wou ld have accepted . An d by section 9, that
wh ere a tru ste e has im prope r ly len t tru st m on ey on a

m ortgage secu r ity wh ich wou ld have be en aproper in
ve stm en t in all respects for ale ss sum , h e shal l on ly b e
liable to m ake good th e sum advan ced in excess of th e
le ss sum with in terest. An d th ese section s apply to
advan ce s m ade as we ll b efore as after th e passin g of

th e Act. Th u s, tru stee s have n ow statu tory au thor ity
for dispen sin g with th e produ ction of th e lessor ’

s title
on takin g am ortgage , as we ll as on pu rchasin g lease
holds, an d m ay in aprope r case take le ss than aforty
years’ title . (S ee Con v . Act, 1 881 , s. 3 ; Trustee Act,
1 893, se . 8, 35 2a.

A tru stee is n ot au th or ized to se ll out stock, an d
M 2
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in vest th e proce eds on a mortgage to secu re the

re tran sfer of su ch stock, an d th e paymen t of in tere st
equal to th e am oun t of th e dividen ds. (Whiteley V

S m ith , L. R . 4 Ch . 35 3.

Where afun d is se ttled, truste es are boun d to invest
on securities of a perm an en t natu re ; an d m u st not ’

favour th e tenan t for life at th e expen se of th e

remain dermen . (Kn ox v. Mackin non ,
1 3 A. C.

S o that even where tru stees have power to in vest as
th ey think fit, th ey m ay n ot invest upon guaran teed
stock ofaterm inable character . (S tew art v. San derson ,

L. R . 1 0 E q . 35 4.

An executor wil l n ot b e liable for mon ey allowed to
remain with bankers w h o fail where it is deposited
temporarily or is n ot an un reasonable sum for

execu tors to keep in th e bank (S w infen ' v. S w infen

(No. 29 B eav. 21 1 ; F en w icke v. Clarke , 31 L. J.
Ch . or where it w as on ly reasonable for the
m on ey to b e deposited th ere u n der th e circum stan ces.
(F en w ickc v. Clarke , 4 D . F . J. B u t h e will
b e liable if h e places h is mon ey in th e han ds of a

banker by w ay of in vestmen t, n otwith stan din g an

in demn ity clau se again st loss by aban ker of m on ey
deposited for safe cu stody. (R ehden v. Wesley, 29

B eav. 21 3 ; Cann v . Can n , 33 W. R . 35 5 .

Again , where th ere are tw o or more tru stees or

execu tors, it is th e du ty of each tru stee an d execu tor
to see that th e property is du ly secure d or r ightly
applied, as th e case m ay b e . An d therefore , as a
gen eral ru le , if by th e act, direction , agre em en t, or
con sen t of on e of th em , th e tru st fun d is paid over to
th e other withou t n e ce ssity , even though it w as so

paid over in order to b e applied for those pu rpose s
for which it w as properly applicable , and th e rece iver
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re ly upon am ere statem en t by h is co-tru stee that th e
m on ey has been du ly in ve sted , b u t to asce rtain that
su ch is th e fact . (Le w in , 286 ; an d see post, par .

368 a.) 35 6.

On th e oth er han d, if a tru stee or oth er person

stan din g in afidu ciary re lation has n ot failed in doin g
what m u st have appeared to b e apalpable du ty, an d
has invested th e prope rty on au th or ized secu r ity, h e
will n ot b e an swerable for losses wh ich happen with
ou t an y , wan t of cu stom ary care or diligen ce on h is

part. (S ee S t. 5 1 269, n ote , 1 274, n ote , an d 465 ;
Lewin , l 0th ed . 273 et seq .) S o that if h e deposits
th e m on ey with aban ker in good credit, to b e rem itted
to th e proper person by a bill drawn by ape rson in
due cre dit , an d th e banker or drawer of th e bill
be com es bankrupt, h e w ill n ot b e re spon sible . Th e

ru le in all cases of th is sort is, that wh ere atru stee or
e xecu tor acts by other han ds, e ither from n ece ssity,
or con form ably to th e com m on u sage of m ankin d , h e
is n ot to b e m ade an swe rable for losse s. (S t. 1 269

Lewin , l oth ed. 273 ; Sp eight v . Gaun t, 9 A. C. 1 ;

B re tt ’s L. C. Th u s, it has been decided that a
tru stee is n ot liable for tru st m on eys lost through
a broker wh om h e em ployed to procu re au thor ized
secur itie s, an d to whom h e paid th e pu rchase -m on ey
in accordan ce with th e u sual cou rse of bu sin ess in
pu rchases on th e Lon don E xchan ge . (Sp eightv. Gaun t

,

9 A. C. 1 ; B re tt ’s L . C. 1 45 e t seq.) B u t it has been
he ld that tru stees w h o pay over th e tru st fun ds to a
wron g party on a forged certificate are liable (E at-es
v. H ickson , 30 B eav. for atru stee m u st look we ll
to th e gen u in en ess of th e au thor ity to pay. (Lewin ,

l 0th ed . An d a tru stee or execu tor is liable for
loss caused by th e fraud , n egligen ce , or othe r fau lt of
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h is solicitor , where h e has n ot taken all
'

th e pre

cau tion s that h e might have don e or where th e

solicitor is n ot actin g in th e ordinary course of h is

bu sin ess. (Lewin , l oth e d. 396 ; B ostock v . F loyer ,

L B . 1 E q . 26 ; Hopgood v. P arkin , L. R . 1 1 E q . 74 ;

S utton v . Wi lders, L. R . 1 2 E q . 373 ; In r e B ird,

Orien tal Com m er cial B ank v . S at
-in

,
L . R . 1 6 E q .

203 ; R e Weall, 42 C. D . An d wh ere a tru stee
employs a proper person to do a n ecessary act, an d
that person is th e cau se ofan acciden t (as by fe llin g a
tree) for which th e trustee is m ade to pay, th e loss
ought to b e born e by th e estate , an d n ot by th e

tru stee . (Lewin , l oth ed. 75 6 B en n ett v. Wyn dham ,

4 D . F . J. 35 7.

Th e Con veyan cin g Act, 1 881 (44 45 Vict . c.

s. 5 6 , provides that, wh ere a solicitor produ ce s adeed
havin g in th e body the reof or in dorsed thereon a
rece ipt for mon ey or oth e r con side ration , th e deed
be in g execu ted or th e in dorsed rece ipt be in g sign ed by
th e person en titled to give ar ece ipt for th e con sidera
tion , th e deed shall b e suffi cien t au th or ity to the

person liable to pay or g ive th e sam e for payin g or

givin g it to th e solicitor . B u t th e solicitor mu st b e
actin g for th e person en titled to give th e rece ipt.
(D ay v. I'Voolw ich E qu itable B u ilding S ociety, 40 C. D .

It w as decide d by th e Cou r t of Appeal in R e
B ellamy an d M etropolitan B oard of Works, 24 C. D .

387, that tru stee s cou ld n ot au th or ize th e ir solicitors
to rece ive tru st mon eys. To m eet th is decision , th e

stat . 5 1 5 2 Vict. c . 5 9, replace d by section 1 7 of

th e Tru stee Act, 1 893, provides that a trustee m ay

appoin t asolicitor as agen t to rece ive an d give a dis
charge for mon ey or property by permittin g such
solicitor to have th e cu stody of an d to produce adeed

1 67
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c on tain in g su ch rece ipt as referre d to in th e Con
“

veyan cin g Act, 1 881 , s
. 5 6 an d that n o tru stee shall

b e chargeable with breach of tru st by reason of such

appo
in tm en t, provided h e does n ot allow th e m on ey

or property to rem ain in th e con trol of th e solicitor
lon ge r than reasonably n ece ssary for tran sfe rr in g it to
th e tru ste e . Th e se ction does n ot apparen tly enable
tru ste e s to appoin t on e of th em se lves to rece ive th e
purchase m on ey . (R e F low e r an d M etrop olitan B oard

of Works, 27 C. D . An d produ ction of th e deed
pu rsuan t to section 5 6 of th e Con veyan cin g Act is
equ ivalen t to a special au th or ity g iven to th e solicitor
to receive th e m on ey . (R e B ellam y,

24 C. D . 387, 399

an d see R e Hetling , (1 893 , 3 Ch .

Th e se ction also em powers a tru stee to appoin t h is
banker or solicitor as agen t to rece ive an d give a dis
charge for policy m on eys with asim ilar re servation of

liability . 35 7 a.

VII . If tru stees do n ot in vest or tran sfer tru st
m on ey wh en th ey ought to do so, even th ough th ey
m ay

‘ m ake n o profit by it, th ey are re spon sible for
th e m on ey an d in terest. (S t . 1 273a; Att-G en . v.

Alfor d , 4 D . M . &3 G . 35 8.

In like m an n er executors w h o, actin g bondfide, have
im prope r ly paid or im proper ly re tain ed m on eys in

distribu tin g asse ts, are , as a gen eral ru le , liable for

in tere st on th e sum s im proper ly paid or im proper ly
re tain ed by th em , an d wh ich th ey mu st refun d to th e

estate . (P o w e ll V . Hu lkes, 33 C. D . 35 8 a.

Th e rate of in te rest
'

charged again st tru stee s an d
execu tors in su ch case s w as form e r ly 4 pe r cen t . , b ut
th e practice n ow in th e Chan ce ry D ivision is to charge
on ly 3 per cen t. (R e B arclay, (1 898) 1 Ch . p . Th e

Cou rt, h owever , will charge m ore than 3 pe r cen t.
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with ordinary diligen ce . (Wm s . on E xors. 9th ed .

1 31 6 ; Lewin , l oth ed. 360.

X . Wh en asum of stock is given to tru stees in tru st
for a m arr ied wom an for life , with rem ain de r to h er
ch ildren ,

be in g in fan ts, th e Cou rt will n ot ordinar ily
give its san ction to th e fun d be in g sold ou tan d in vested
on mortgage , so as to give th e tenant for life agreate r
in com e , th ough power m ay have be en g iven to th e
tru stees to lay ou t th e prope rty on real se cu r ity, an d
though th ey join in th e application . (2 Sp. 5 69.

An d see an te , par . 361 .

XI. It is th e Wise policy of E qu ity to guard again st
a breach of tru st , by proh ibitin g all acts wh ich m ay

un n e cessar ily place th e tru stee in a situation of

tem ptation . (S ee 2 S p . 362.

Hen ce , in all cases in wh ich a tru ste e keeps tru st
m on ey in h is han ds, or in th e han ds of a ban ker , h e
shou ld take care to keep it separate from h is ow n .

For ; if h e wer e to m ix it with h is ow n in acom mon
accoun t

,
h e wou ld b e charged with in tere st , an d

wou ld b e liable to th e cestui qu e tru st

'

for any loss
su stain ed by th e banker ’

s in solven cy , an d th e cestu i

qu e trust wou ld b e en titled to every portion of th e

blen ded prope rty wh ich th e tru stee cou ld n ot prove to
b e h is ow n . (Lewin , 1 0th ed . 321 ; S t. 1 270 ; Cook

v . Addison , L . B . 7 E q . If th e tru stee we re at
libe rty to m ix th e tru st m on ey with h is ow n , h e wou ld
often b e tem pted to u se it as h is ow n , fu lly in te n din g
sh ortly to replace it an d frequ en tly , in dee d, h e wou ld
n ot kn ow Wh e ther th e m on ey with which h e w as

carryin g on h is affairs w as h is ow n or n ot. In th is
w ay, h e wou ld b e natu rally led to expen d th e tru st
m on ey on h is ow n accoun t, an d loss to th e tru st
property wou ld fre qu en tly b e occasion ed . 363.
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S im ilar obse rvation s m ay b e m ade with respect to

an agen t. (S t. 364.

XII . U pon th e sam e pr in ciple , a tru ste e , or oth e r

person stan din g in a fidu c iary re lation ,
is n ever per

m itted to m ake an y profit to h im se lf from th e property
with which h e is en tru sted or from th e office itse lf :
if an y advan tage is gain e d by su ch aperson , it be lon gs
to th e cestu i que tru st. Hen ce h e is accoun table for
all th e in te r est wh ich h e ough t to have m ade , an d

w ou ld have m ade , by th e in ve stm en t of th e property
on th e se cu r ity dire cted by th e in strum en t creatin g
th e tru st, or , in th e absen ce of any su ch dire ction as
to th e m ode of in vestm en t, on th e secu r ity au th or ized
by th e gen eral ru le of th e Cou rt . An d h e will also b e
accou n table for an y in tere st an d gain s beyon d th e

am oun t of su ch in te re st as above m en tion ed , wh ich
h e has actually m ade on , or with , or in r egard to, th e
tru st property, whe th e r in th e ordinary discharge of

h is du ty , or in tran saction s en tered in to for h is ow n
ben efit, as h e supposed, or oth e r w ise , if th e am ou n t of

su ch e xtra in terest an d gain s can b e ascertain ed .

(S ee sup ra, par . 333, an d Lewin ,
l oth ed . 296 ;

S t. 465 , 1 21 1 , 1 26 1 , 1 269, n ote , 1 277, 1 278 ;

R obinson v . P ett, 2 Wh . Tu . 606 R e Thorp e , (1 891 )

2 Ch . Or h e will b e made to pay in te rest at th e
rate of 4l . or 5 l . pe r cen t . (Lewin ,

1 0th e d .

An d , u n de r extraordinary circum stan ce s, th e Cou r t

will direct an n ual or half-year ly r ests to b e m ade , so

as to g ive th e cestui qu e tru st th e ben efit of com poun d
in terest : as, if a tru stee , in m an ife st violation of

h is tru st , has applied th e tru st fun d to h is ow n

ben efit an d profit in trade , or has con du cted h im se lf
frau du le n tly , or has wilfu lly refu sed to follow th e

pos
itive direction s of th e in strum en t creatin g th e

1 71
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trust , as to th e in vestm en t of th e property . (S t.

1 277 Lewin , l oth ed . An d if a tru stee or

particu lar agen t purchases from h is eestu i qu e tru st
,

even at apublic auction , th e cestu i qu e tru st has th e

option of takin g to or repudiatin g th e tran saction ;
un less th e cestu i qu e tru st in ten ded that th e tru stee
sh ou ld b uy, an d th ere has be en n o fraud, con ceal
m e n t , or advan tage taken on th e part of th e tru stee .

(Lewin , l oth ed . 5 5 5 , 5 5 8 supra, par . A person

m ay in deed gran t a ben eficial in terest, or make a
presen t , to h is tru stee , agen t, or rece ive r ; b ut th e
latter m u st sh ow that th e dealin g w as fair , an d that
th e gran tor w as perfe ctly fre e in th e m atter , an d had
th e sam e kn owledge as h e h im se lf had . (2 Sp . 301 ,

944 ; Lewin , l oth ed . 747, b u t see 298 ; B ar rett v.

Har tley, L. B . 2 E q . 365 .

An execu tor w ho takes possession of leaseh old
prope rty of h is testator becom e s (from th e tim e of

takin g possession ) personally liable as assign of th e

lease of th e property for paym en t of ren t up to its

lettin g valu e ; b u t h e is n ot liable for ren t beyon d
su ch valu e . (E ar l of S trathm or e v . Van e, 37 C. D .

365 a.

XIII. A tru stee (as in cer tain case s w e have
n oticed, par . 35 6) is re spon sible for h is ow n acts
an d defau lts, an d for th ose wron gfu l acts an d defau lts
of h is co-tru ste es to wh ich h e is pr ivy , an d in wh ich,
th ough withou t any corrupt m otive , h e expre ssly ,
tacitly, or virtually acqu ie sce s, or wh ich wou ld n ot

have happen ed b u t for h is ow n act or defau lt . Th u s,
if tw o tru stees have proper ly sold ou t tru st m on eys,
an d on e of th em han ds th e chequ e for th e proceeds
to th e oth er , w h o m isapplie s th e m on ey , they are

both liable . (Tru tch v . Lamp r ell, 20 B eav.
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of Works
,
27 C. D . an d ye t it Wou ld b e

im practicable in som e cases, an d expen sive an d

in con ven ien t in oth e rs, to requ ire that al l shou ld
togeth er actually rece ive th e tru st m on ey from th e

person by wh om th e sam e m ay b e payable . Hen ce ,

it can n ot b e in ferred from a tru stee join in g in a

rece ipt, that h e has rece ived any par t of th e m on ey.

B u t wh ere th ere are co-execu tors, each has a several
r igh t to re ce ive th e debts du e to th e estate , an d all
oth er assets, an d is com pe ten t to give avalid discharge
by h is ow n separate rece ipt ; an d, th erefore , if th ey
join in a rece ipt, it is pu re ly a volun tary act, an d it
will b e pre sum ed that th ey join tly rece ived th e m on ey.

(S ee , however , Lan d Tran sfe r Act, 1 897, s. 2 as

to sale of real e state ; p ost, par . 368 a.) 367.

In each case , however , th e sam e ru le applie s as to
respon sibility for m on ey re ce ived ; althou gh, in th e

on e case , th e par ty, be in g a tru ste e , is n ot pre

sum ed to have don e th e act which wou ld m ake him
re spon sible , nam e ly, th e act of r e ce ivin g th e m on ey ;
be cau se th e act don e by h im is as like ly to have been
am e re form al act, as n ot whereas in th e oth e r case ,

th e par ty, be in g an execu tor , is pre sum e d to have
don e th e act in volvin g respon sibility ; becau se h e has
don e that which an execu tor , w h o has n ot actually
rece ived th e m on ey, is n ot called upon to do . (As to
these passage s re spectin g acts an d defau lts for which
a tru stee or other person stan din g in a fidu ciary
re lation is respon sible , see S t. 1 280, 1 280 a, an d

n ote ; Lewin , 283 ; B r ice v . S tokes, 2 Wh . Tu . 633

et seq .) 368.

Fu rth er , th e Tru stee Act, 1 893 , expressly provides
that a tru stee shall b e chargeable on ly for m on ey an d
se cu r ities actually rece ived by h im , n otwith stan din g
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h is sign in g any rece ipt for th e sake of con formity,
an d shall b e accoun table on ly for h is ow n acts,
r ece ipts, n eglects, or defau lts. (S ection 24 ; R e B r ier ,
26 C. D .

It mu st n ot, however , b e forgotten that there m ay
b e cases where it wou ld b e abreach of tru st for on e

tru stee to allow h is co-tru stee to rece ive tru st mon ey,
as perhaps in th e case of pu rchase mon ey on a

sale by tru stees (R e F low e r , 27 C. D . 5 92 ; Lewin ,

31 5 , especially havin g regard to th e Lan d Tran sfer
Act, 1 897, s. 2 wh ich provides that on e on ly of

several personal represen tative s shall n ot se ll real
e state . (S ee Appen dix.) 368 a.

S ection 24
, however , on ly expre sses th e ru le of

Courts of E qu ity (R e B rier , 26 C. D . an d does
n ot exten d to case s of wilfu l defau lt n or exon erate a
tru stee from th e con sequ en ces of a breach of trust .
(B r um r idge v. B rum ridge , 27 B eav . B u t it has
b een he ld that an in demn ity clau se m ay b e so specially
w orded as to exempt tru ste e s from acts for which
they wou ld otherwise b e he ld respon sible . (P ass v.

D u ndas, 29W. R. 369.

XIV. E very person w h o acqu ires personal asse ts
by abreach of tru st or adevastavit by an executor, is
r espon sible to those w h o are en titled u n der th e will,
if h e is a party to th e breach of tru st. Gen erally
speakin g, h e does n ot becom e a party to th e breach
of tru st by buyin g, or rece ivin g as apledge for mon ey
advan ced to th e execu tor at th e time , any part of

th e personal asse ts, even kn owin g them to b e such,
whether specifically given by th e will or otherwise ;
be cau se th e sale or pledge is he ld to b e pr imafacie
con sisten t with th e du ty of an e xecu tor . Gen erally
speaking, h e does be come a par ty to th e breach of
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tru st by buyin g or re ce ivin g in pledge any part of th e
personal asse ts, n ot for m on ey advan ced at th e tim e ,

bu t in satisfaction of h is pr ivate debt ; becau se this
sale or pledgin g is pr imal facie in con sisten t with th e
du ty of an execu tor .

”

(Per S ir John Leach , in

Kean e v. R obar ts, 4 Mad . 357 M ‘
Leocl v. D rum m on d

,

1 4 Ve s. 362 ; S t. 5 80 , An d it m ay b e added
that when ever th ere is amisapplication of th e personal
asse ts, an d th e assets or the ir proceeds can b e traced
in to th e han ds of any person s affected with n otice
of such misapplication , th ere th e trust will attach
upon th e property or proceeds in th e han ds of su ch
person s, w hatever m ay have been th e exten t . of such

misapplication or conversion . (Adair v . S haw , 1

S ch . Lef. 261 , 262 ; S t. 370.

XV. Where exe cu tors or tru stees are join tly im pli
cated in a breach of tru st, all of them sh ou ld, if

possible , b e brough t before th e Court, an d shou ld b e
made to con tribu te proportionably ; especially where
th e tru st property is to b e brought back to b e

admin istered by th e tru stee s, or where a gen eral
admin istration is in volved. (P erry v. Kn ott, 4 B eav.

1 79 ; M u nch v. Cocker e ll, 8 S im . 21 9 ; D evayn es v.
R obinson , 24 B eav . , n ote to p . 99 ; Saw yer v . S auy er ,

28 C. D . p . 601 ; Lewin , l oth ed. 371 .

B ut each of th e tru ste es, w ho are join tly im plicated
in abreach of tru st, is r e spon sible for th e en tire loss,
an d liable to m ake it good (as in certain case s w e have
already n oticed) so that th e cestui qu e tru st m ay, in

case of n eed, proceed again st any or e ithe r of them
singly or separate ly, even again st th e le ss gu ilty.

(Walker v. S ym on ds
, 3 Swan s. 75—78 ; B radu '

ell v.

Catchpole, id. 78 , n ote B lyth v. F ladyate , (1 891 ) 1 Ch .

337 ; Lewin , l 0th ed . An d in su ch case , th e
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wh eth er that in tere st accru e s directly or de r ivative ly,
m ay b e im poun ded to com pen sate th e tru st . (Jacu bsv.

R ylan ce , L . R . 1 7 E q . 341 ; D oer ing v. D oer iny, 42

C. D . 203 Lewin ,
1 1 1 9 ; an d see Tru stee Act, 1 893,

s . 45 , post, par . 375 .

XVIII . A tru ste e m ay bin d th e estate by a con

veyan ce to a bonafi de pu rchaser , w h o had n o n otice at
th e tim e of payin g h is pu rchase -m on ey (S t. 1 264,

an d n ote ; B asse t v . N osw or thy, 2 Wh . Tu . 1 5 0 et

becau se , in that case , th e tru st is virtually
extin gu ish ed by th e coun tervailin g e qu ity of the

bond fi de pu rchase r . B u t if afterwards th e trustee
re -pu rchase s or other w ise becomes e n titled to th e

sam e property, th e tru st revives an d re -attache s
upon it. (S t. Th e on ly exception to th e

ru le wh ich protects a purchaser with n otice takin g
from a pu rchaser withou t n otice is that wh ich pre
ven ts a tru stee buyin g back tru st proper ty, or a

frau du len t m an w h o has acqu ire d property by fraud,
sayin g h e sold it to a bond fide pu rchaser withou t
n otice , an d has got it back again . (B arrow

’

s Case,

1 4 C. D . 435 , 445 , per Jesse l, MB .) And so,

if a tru stee or execu tor tran sfers tru st fun ds upon

th e tru sts of a se ttlem en t m ade or to b e made upon

h is or h er m arr iage , an d th e opposite par ty to th e
m arriage con tract had n o n otice of th e fact that
th e par ty tran sferr in g w as n ot ben eficial own er of the
fun ds, it has been h e ld that th e trusts of th e se ttle
m en t will attach upon th e fun ds. Coop er v . Wormald,

27 B eav . 376.

A purchaser has n o r ight to a con veyan ce from
tru stees, wh ere th ey had n o r igh t to se ll at or n ot

in th e w ay in wh ich they did se ll, an d wh ere th e

purchaser w as aware of that circumstan ce before h e
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paid h is purchase-mon ey. (D ance v . Coldingham ,

L. R . 8 Ch . An d h e m igh t refu se to com ple te
on th e groun d that th e con dition s of sale were
u n n ecessarily depreciatory . (D un n v. F lood, 28 C. D .

377.

B ut th e Tru stee Act, 1 893 , s. 1 4
, provides, with

respect to sales by tru ste e s afte r its passin g, (1 ) that
n o sale by a tru stee shall b e im peached by any

ben eficiary upon th e groun d that th e con dition s, sub

ject to which th e sale w as m ade , m ay have been
un n ecessarily depreciatory, un less th e con side ration
w as thereby ren dered inadequate ; (2) that n o sale by
a tru stee after th e execu tion of th e con veyan ce shall
b e impeached as again st th e purchaser , upon th e

groun d aforesaid, un le ss th e pu rchaser w as actin g in
collu sion with th e tru stee an d (3) that n o purchaser ,
upon an y sale by a tru ste e , shall m ake any objection
to th e title upon th e groun d aforesaid . Thu s, while
th e pu rchaser , on th e on e han d, can n ot make any

objection on th e groun d that th e con dition s were
unn ece ssar ily depreciatory, so, on th e other , his title
can n ot b e impeache d by an y cestu is qu e trust after
th e e xecu tion of th e con veyan ce to him of th e pro

perty, un less h e has acted in collu sion with th e

tru stee . 377a.

Th e tru stee m ay bin d th e e state by a bond fide
m ortgage , or other specifi c lien , with ou t n otice of th e
tru st . B u t th e tru st property will n ot b e boun d by
any judgm en t or any other claim of creditors again st
h im . (S t. 378.

If, however , for agreat n umber of years a tru st for
raisin g mon ey rem ain s u n pe rform ed, an d a sale or

m ortgage is proposed to b e made by th e trustee s,
withou t an apparen t reason for th e sale or mortgage ,

N 2
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and withou t the con cu rren ce ofth e par ties w ho are in
possession an d rece ipt of th e ren ts, th e purchaser or

mor tgagee is un der som e obligation to in qu ire an d
see wh eth er th e tran saction is or is n ot a breach of

tru st . S troughill v . An stey, 1 D . M . G . 379.

Th erefore , after a lapse of twen ty years, it is fair to
assum e that th e debts have been paid an d th e pur
chaser is boun d to in qu ire (R e Tan qu eray

-Willaum e ,

20 C. D . 465 ; b u tv
‘
l

see

'

Wm s. on Legal R epres.

b u t th is w as h e ld n ot to apply to th e case of an

execu tor se llin g leaseholds. (R e Ven n and F urze , (1 894)
2 Ch . 379 a.

An d if a pe rson , th ough with ou t any n otice of a

tru st, an d for valuable con sideration , takes from a

tru stee a m e re equ itable e state , in terest, or charge ,

wh en , for h is ow n safe ty, h e ough t to have requ ired
a legal estate , in terest , or charge , h e can n ot, in th e

absen ce of n egligen ce on th e part of th e cestu i qu e

trust, se t it up again st th e cestuis qu e tru st, wh ere
th e tru stee wron gfu lly created it . (S hrop shir e Un ion

R ailw ays, (b e . Co . v . The Qu een , L . R . 7 H . L . 496 ;

R e R ichards, 45 C. D . 380 .

Wh e re a tru ste e is ben eficially in tere sted in par t of
a tru st fun d , an d m isapplie s th e oth er part, h is ow n

part is liable to m ake good th e oth er part. An d if

h e assign s h is ben eficial in tere st to a stran ger , th e
assign ee can n ot claim th e ben eficial in terest with ou t
dischargin g th e liability . (Lewin , l oth ed . 849 ;

Wilkin s v. S ib ley, 4 Gif. An d a S im ilar equ ity
attach es upon an assign ee of a cestu i qu e tru st, whose
in terest is liable to b e im poun ded by reason of com

plicity in abreach of tru st. (B olton v . Cu rre
, (1 895 )

1 Ch . 381 .

XIX. An execu tor or adm in istrator is personally
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in testate , su ch execu tor or adm in istrator shall
, at th e

expiration of th e tim e nam ed in th e said n otices or th e
last of th e said n otice s for sen din g in such claim s,b e

at liberty to distribu te th e asse ts of th e te stator or

in te state , or any part there of, am on gst th e parties
en titled th ere to, havin g regard to th e claim s of wh ich
su ch execu tor or adm in istrator has th en n otice , an d
shall n ot b e liable for th e assets or an y part th ereof
so distribu ted to any person of wh ose claim su ch

execu tor or adm in istrator shall n ot have had n otice at
th e tim e of distribu tion of th e said asse ts or a part

th ereof,as th e case m ay b e b u t n oth in g in th e presen t
Act con tain ed shall pre judice th e r igh t ofany creditor
or claim an t to follow th e asse ts or an y part the reof
in to th e han ds of th e pe rson or per son s w h o m ay have
rece ived th e sam e respe ctive ly . An d an execu tor has
th e sam e prote ction un der th is Act as u n der adecree
(Clegg v . R ow lan d , L. R . 3 E q . an d as to

advertisem en ts,

‘

see R e B racken
,
43 C. D . 1 . 383 .

B ut th e r igh t of a creditor to follow asse ts wh ich
have be en distr ibu ted with ou t providin g for h is debt,
be ing ar igh t on ly in E qu ity, equ itable con sideration ,

if sufficien tly we igh ty , will m ake it th e du ty of th e

Cou rt n ot to gran t that equ itable re lief to wh ich un der
ordinary circum stan ces creditors are en titled . (Judg
m en t of Cotton , L.J.

,
in B lake v . Gale , 32 C. D . 5 71

M ohan v . B r oughton ,
sup ra.) 383 a.

Th is Act applie s to claim s of n ext of kin as we ll as
to claim s of creditors. An d it affords protection to

th e sureties in an adm in istration bon d, whe re th e

adm in istrator has pursu ed th e cou rse pre scr ibed .

(N ew ton v . S her ry, L . R . 1 C. P . D . 384 .

B y th e stat. 22 23 Vict . c . 35 , s . 30 , tru ste e s ,
execu tors, or adm in istrators m ay apply, by petition or
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sum m on s, upon a wr itten statem en t, for th e opin ion ,

advice , or dire ction ofajudge , on any qu e stion re spect
in g th e m anage m en t or admin istration of th e tru st
prope r ty , or th e asse ts of any te stator or in testate .

B u t th e procedu re by or iginatin g sum m on s u n de r

Orde r 5 5 is so m u ch ch eaper that th e procedu re un der
th e above Act has been practically ren de red obsole te .

(Wm s . on Legal R epre s . 385 .

On e of tw o or m ore execu tors m ay se ttle an accoun t
with a pe rson w h o is accoun table to th e estate , so as
to bin d th e othe rs an d th e e state ; su bj ect to any

qu e stion of h is liability to th e par tie s ben eficially
in te re sted for any im propr ie ty of con du ct ; an d su b

je ct to th is also, that if th ere is any frau d or gross

e rror in th e settlem en t of accoun t, it m ay b e agroun d
for re -open in g it . (S m ith V . E verett, 27 B eav . 446 ,

386 .

Afte r an adm in istration decree , an exe cu tor can do
n o act to vary th e r igh ts of th e par tie s ; as by givin g
an ackn owledgm en t to take a debt ou t of th e

S tatu te of Lim itation s . (P hillip s V . B eal (No . 32

B eav . 387.

XX . Tru ste e s to support con tin gen t rem ain ders are
pecu liarly con sidered as hon orary tru stees for th e

ben efit of th e fam ily , an d as en titled to exe rcfse a

discre tion for that pu rpose . An d h e n ce a Cou rt of

E qu ity, except in special cases, will n ot order them
to join in con veyan ce s wh ich m ay affect or destroy
th e rem ain de rs . An d, on th e othe r han d , in those
in stan ce s wh ere th ey have so join ed , after th e first
tenan t in tail attain ed h is major ity , n o j udge in
E qu ity has gon e th e len gth of h oldin g that h e wou ld
pun ish th em as for a breach of tru st, even in a case

wh ere aCou rt of E qu ity wou ld n ot have directed th em

1 83
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to join . Wh e re , h owever , before th e first tenan t in
tail is of age , tru stee s join in de stroyin g th e

rem ain de rs, th ey are liable for ab reach of tru st an d

so is every pu rchaser u n der th em with n otice . In

som e fe w cases, h owever , Cou rts of E qu ity have com

pe lled su ch tru stees to join in con veyan ce s wh ich m ay

affect or destroy th e rem ain de rs, un der pecu liar
circum stan ce s of pressu re , to discharge in cu m bran ces
prior to th e settlem en t ; or in favou r of cre ditors,
wh e re th e se ttlem en t w as volim tary ; or for th e

advan tage of person s w howere th e first obje cts of th e
settlem en t ; as, for exam ple ; to enable th e first son

to m ake a settlem en t on an advan tageou s m arr iage .

(S t. 995 B u t tru sts of th isdescr iption are n ow
of rare occurren ce , th e reason be in g that, by th e Con
tin gen t R em ain ders Act, 1 877, con tin gen t rem ain ders
are n o lon ge r depen den t on th e par ticu lar e state in all

cases in wh ich th e lim itation wou ld have be en .Valid
had it be en a sprin gin g or S h iftin g u se or an execu tory
devise or oth er lim itation b u t w h ere su ch lim itation
woul d b e void for rem oten e ss th e rem ain der will
still b e liable to b e defeated . (S ee Lewin , l oth ed.

388.

XXI. Cou rts of E qu ity will assist tru ste e s an d pro
tect th em in th e du e pe rform an ce of th e trust, wh en ever
they ask th e aid an d dire ction of th e Cou rt, as to the

establishm en t, th e m anagem en t, or th e execution of

it. (S t. An d in case s of su bstan tial dou bt it
is be st to ask for th e direction of th e Court . (Lewin,

l oth ed. 404, 389.

A truste e w ho com m its a plain breach of tru st is
n ot prote cted from its con sequen ces by th e circum
stan ce that h e hon e stly took an d followed th e advice
an d Opin ion of h is Solicitor or coun se l , whatever
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th e Court. (Lewin , l oth e d. 676 ; B r ow n v. S m ith ,

1 0 C. D . 391 .

It is im possible eve r to pron oun ce that a trustee or

execu tor is safe from personal r isk, u n less h e has
acted in th e execu tion of th e tru st un de r th e dire ction s
of th e Court , or is protected by th e stat . 22 23 Vict.
c . 35 , ss. 29, 30 (supra, pars . 383, Th e Tru stee
Act, 1 888 (5 1 5 2 Vict. c . has, howeve r , lim ited
th e r isk by providin g by se ct . 8 , that in any proceedin g
again st a tru ste e or person claim ing th rough h im

,

except wh ere th e claim is foun ded on frau d or fraudu

len t breach p i tru st to wh ich th e tru ste e is par ty or

pr ivy, or is to recover tru st property re tain ed by th e
tru ste e , or con ve rted by h im to h is ow n u se ; (a)all

r igh ts con fe rred by an y statu te of lim itation s Shall b e
en joyed as if th e tru ste e , or person claim in g th rough
h im ,

had n ot be en a tru stee or person claimin g
th rough a tru ste e ; (b) if th e action is brought to
recove r m on ey or proper ty , an d is on e to which n o

statu te of lim itation s applie s, th e tru stee or person

claim in g u n der h im shall b e en titled to plead lapse of

tim e (that is, six years from th e tim e of th e cause

of action ar isin g , su bject of cou rse to th e disabilitie s
allowed by law )as abar to su ch proceedin g . as if th e

claim had been an action of debt for m on ey had an d
rece ived, b u t so “

that th e statu te shall ru n again st a
m arr ied w om an en titled in possession for h e r separate
u se , wh e th e r with or withou t are strain t on an ticipa
tion , b ut Shall n ot begin to ru n again stan y ben eficiary
u n til th e in terest of su ch ben eficiary shall b e an

in te rest in posse ssion . N o ben eficiary as again st
wh om th ere wou ld b e a good defen ce by virtue of

th is section , shall der ive any greater or oth er ben efit
from a j udgm en t obtain ed by an oth er ben eficiary

,
than
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if this section had been pleaded to th e action if

brought by him . This se ction applie s on ly to pro

ceedings commen ced after th e 1 st ofJan uary, 1 890, an d
does n ot deprive any execu tor or adm in istrator ofan y
right or defen ce un de r any e xisting statu te . (AS to

th e effect of this se ction , see William s on Accoun t,
392.

Where a person accepts th e offi ce of trustee , at
th e requ est of th e cestui qu e trust, an d th e tru st estate
fails, h e is en titled to b e in dem n ified by th e latter
personally again st all loss wh ich m ay ar ise in th e

du e execu tion of th e tru st . (Je r i
-is v . l l

’

olferstan , L. R .

1 8 E q . 1 8 ; Lewin , l oth ed . 392 a.

Notice to an execu tor of a possible con tin gen t
liability of his testator ’

s estate (su ch as th e possible
in solven cy of a compan y be lieved to b e perfectly
solven t), is n ot a su ffi cien t reason for re n der in g it
improper for h im to distr ibu te th e e state withou t th e
direction of th e Court ; an d if th e liability afte rwards
becomes a debt, h e will b e en titled to call on th e

re siduary legatees to refun d th e capital paid to

them, b u t n ot th e in termediate in com e . (Jervis V.

Wolferstan , L. R . 1 8 E q . 1 8 ; Whittaker V . Kershaw ,

45 C. D . 393.

XXII. A trustee is en titled to have th e m un imen ts
of title , an d , in fact, it is h is du ty to keep them in

h is possession . (Lewin ,
l oth ed. 394.

Where there is any diffi cu lty or dan ger , as regards
th e title deeds of a trust e state , or th e secu r ities of a

trust fun d, th e Court m ay provide for eve ry such
emergen cy by orde rin g th e de eds or th e se cu rities to
b e deposited in Court. (2 S p. 46 Lewin , 395 .

XXIII. Apar t from th e Tru stee Act (an te , par .

if tru stees are gu ilty of gross n egligen ce , m ismanage

1 87
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men t , or m iscon du ct, or if, from any cau se , there is
a failure of trustees qualified an d willin g to act, n ew
trustees will b e substitu ted by th e Court. (S t. 1 287,

An d th e Cou r t will rem ove a tru stee where
it is satisfied that th e con tin uan ce of th e tru stee
wou ld preven t th e tru sts bein g proper ly execu ted, as
where th e other tru stees woul d n ot act with him ;

becau se if h e were n ot removed, irreparable m ischief
might happen to th e tru st property . (S t. 1 288 ;

Lewin , l oth ed. 1 033 ; Letterstedt v. B roers , 9 A. C.

371 , 396.

XXIV. An d un der th e Judicial Trustees Act, 1 896,
th e Cou rt has power to remove an execu tor an dappoin t
a ju dicial trustee in h is place . (R e Ratclizfl (1 898) 2

Ch . 397.

XXV. B efore th e Wills Act (1 Vict. c. ss. 30,

31 , th e ru le w as that tru stees took th e inher itan ce , in
those cases wh ere it w as n ecessary, for th e purpose
of a tru st created by will, that th ey shou ld take th e
in her itan ce . An d in th e case of adevise to trustees
for sale , th ough on ly a part of th e inher itan ce w as

requ ired to b e sold, yet th e Cou r t con sidered them as
trustees of th e w hole in her itan ce . (2 Sp. B ut

it is enacted by se ct. 30
“ that where any real estate

(other than , or n ot be in g , apresentation to achurch)
shall b e devised to any tru stee or execu tor , su ch devise
shall b e con strued to .pass th e fee simple or other the
whole estate or in terest w hich th e testator had power
to dispose of by will in su ch real estate , un less a
defin ite term of years, absolu te or de terminable , or an
estate of freehold, shall thereby b e given to him,

expressly or by im plication . An d by sect . 31 , “that
w here any real e state shall b e devised to a tru stee
withou t any express lim itation ofth e estate to b e taken
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XXVII. A tru stee is en titled to have h is accoun ts
exam in ed , an d to have ase ttlemen t of th em . He is

also boun d to ren der proper accoun ts, if dem an ded,
an d to b e alw ays ready with th em . If th e cestu i qu e

tru st is satisfied that n othin g m ore is du e to h im , h e

ough t to close th e accoun t , an d give an ackn ow ledg
m en t equ ivalen t to a re lease , th ough th e tru stee
can n ot oblige th e cestu i qu e tru st to give a re lease
un der seal . On th e oth er han d , if th e cestu i qu e trust

is dissatisfied with th e accoun ts, h e ou ght to requ ire
to have th e accoun ts taken . He is bou n d to adopt
on e of th e se tw o cou rses : h e is n ot at liber ty to keep
proceedin gs han gin g for an in defin ite tim e over th e
h ead of th e tru stee . (William s on Accoun t, 1 62, 209 ;

2 Sp . 46 , 47, 921 ; Kemp V . B u rn ,
4 Gif. 400 .

A tru stee or execu tor is boun d to ren der every
n ecessary in form ation , an d, if h e have n ot all th e

n ece ssary in form ation , h e is boun d to seek for it , an d,
ifpracticable , to obtain it . (William s on Accou n t, 1 65 ;

Talbot V . Mar shfie ld, L . R . 3 Ch . 401 .

E xecu tors m u st b e allowed a reasonable tim e for

breakin g up a testator ’

s dom e stic e stablishm en t, an d

dischargin g h is servan ts. (F ield v . P eckett (No.

29 B eav. 402.

As an e xe cu tor or admin istrator m ay pay on e

creditor of th e decease d , in preferen ce to an other of

equal degree , so h e has ar ight to retain for ade bt du e
to

,

h im from th e de ceased in preferen ce to all other
creditors ofequal degree with h im , b u t n ot in prefe ren ce

to creditors of ah igh er degree ; provided that th e debt
b e on e for which an othe r person if th e creditor cou ld
m ain tain an action . Th is r ight of re tain er is based
upon th e groun d that it wou ld b e absu rd for th e
execu tor or adm in istrator to su e him se lf, in orde r to
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obtain paymen t of th e debt due to h im . Paym en t
in to Cou r t or to an offi cial rece iver doe s n ot bar th e

r ight . B u t th ere is n o re tain er again st asse ts got
in by a rece iver . (Will iam s on Legal R epre s. 1 1 5 ;

B re tt ’s L . C. 1 65 ; R e R hoades, (1 899) 2 Q . B .

R e Langley, 68 L. J . Ch . 402a.



I. Rem edy at

law .

( 1 92 )

CHAPTER VIII.

OF THE SPECIFIC PER FORMANCE OF AGREEMEN TS

AND DUTIE S N OT AR IS ING FROM TRU STS .

I. B Y th e Comm on Law , if a par ty w ho ought to
perform a con tract or covenan t, failed to do so, n o

redress cou ld b e had, except in damages. (S t.

403.

II . In E qu ity a specific performan ce of acon tract,
covenan t, or duty, will b e decreed, wh ere damages
w ou ld n ot afford an exact com pensation for th e n on
performan ce thereof, whatever m ay b e th e form or

character of th e in strum en t con tain in g su ch con tract
or covenan t, or givin g r ise to su ch du ty . An d hen ce
it will b e decree d in all cases of con tracts for th e

pu rchase of lan d becau se th e local character , vicinage ,
soil, easemen ts, or accom modation s of th e lan d , m ay
give it a pecu liar value in th e eyes of th e purchaser
so that damages, wh ich wou ld enable th e purchaser to
b uy oth er lan d, of th e very sam e marke table valu e ,
wou ld n ot or m ight n ot b e a complete com pen sation .

An d if abon d is en tered in to, with apenalty, E qu ity
will n ot regard it as an option to do th e act requ ired
or pay th e penalty, b u t as an agreemen t to do th e act
at all even ts, of which it will en force a specifi c
perform an ce . (S t. 71 5 , 71 8, 739—742, 746 ,

75 1 , 783—786, 850, 404.

III. B ut E qu ity will n ot in terfere wh ere damages
at Law wou ld amoun t to a complete compen sation .
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sim ply as personal an d execu tory con tracts an d

covenan ts, an d n ot as attaching to th e property
in an y man n er as a presen t or fu ture charge or

otherwise . (S ee S t. 71 4, B ut in E qu ity,
from th e time of a con tract for th e sale of lan d, th e
ven dor , an d h is h e irs, an d any on e claimin g as a
su bse qu en t purchaser un der him , become , as to th e
lan d

,
trustees for th e purchaser an d h is he irs,

devise es, or ven dees, provided that in case of th e

ve n dor ’

s death after th e 31 st of D ecember, 1 881 , if
th e con tract is en forceable again st h is he ir or devisee ,
h is personal represen tatives can con vey th e lan d in
order to give effe ct to th e con tract (44 45 Vict .
c . , 41 , s. 4 ; an d see n ow th e wider provision s of

th e Lan d Tran sfer Act, 1 897, ss. 1 , an d th e pur

chaser an d (except so far as th e case is altered by
Locke Kin g ’

s Act (40 41 Vict. c . infra,

par . 486) h is personal represen tative s be come , as to
th e m on ey, tru stees for th e ven dor an d h is personal
represen tatives (St. 788, 789, for , in case of

th e purchaser ’s death , h is execu tors m u st pay th e

pu rchase
-mon ey an d h is he ir is en title d to th e

e state , b u t sin ce Locke Kin g ’

s Act (40 41 Vict .
c . th e estate in th e han ds of th e he ir is liable for
th e

,
repaymen t to th e exe cu tors of th e pu rchase -mon ey

paid by them. (R e Cockcroft, 24 C. D . 94 ; R e Kidd,

(1 894) 3 Ch . 406.

A ven dor of lan d m ay rece ive th e balan ce of

th e purchase -mon ey , an d ‘

con vey th e e state to th e

purchaser , withou t regard to th e receipt of a mere
n otice that th e pur chaser had agreed to assign th e

con tract. (M cCreight v. F oster , L. R . 5 Ch . 604 ; S . C .

n om . S haw v. F oster , 5 H. L. 407.

E very paymen t of purchase-mon ey to th e ven dor
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tran sfers, in E qu ity , to th e pu rchaser , a corre spon din g
propor tion of th e estate . An d h en ce , wh e re th e

pu rchase -m on ey is to b e paid by in stalm ents, an d
th e pu rchaser has paid som e in stalm en ts, an d th en

declin e s to com ple te , an d is absolve d from th e liability
to comple te th e pu rchase , owin g to th e defau lt of th e
ven dor , th e pu rchaser has a lien on th e estate for th e
m on ey h e has so paid , as again st th e ven dor , an d
every m or tgagee of th e ven dor w ho sim ply gives h im
n otice of h is m ortgage , with ou t attem ptin g to preven t
th e com pletion of th e con tract or th e paym en t

of th e in stalm en ts. (R ose V . Watson ,
1 0 H. L . C.

408.

In like m an n er , lan d directed to b e sold an d turn ed
in to m on ey, is repu ted as m on ey ; an d m on ey directed
to b e in ve ste d in lan d has in E qu ity m an y of th e

qualitie s of real e state ,an d in particu lar is de scen dible
an d devisable as su ch . An d th is is th e case wh eth er
th e dire ction b e by will , by con veyan ce or assign m en t,

by m arr iage ar ticle s, by se ttlem en t , or oth e rwise , an d
wh e ther th e lan d he actually con veyed , or on ly agreed
to b e con veyed , an d wh e th er th e m on ey b e actually
paid to tru ste e s for th e pu rpose , or on ly covenan ted
to b e so paid . (S t. 790 ; F letcher V . Ashbu rn er , 1

Wh . Tu . 327 e t seq . D ixie v . lVr ight, 32 B eav .

B u t th e person for whose ben efit th e conversion is

to b e m ade m ay e le ct to take th e prope rty in its

un con ve rted state . An d th is e lection h e m ay m ake

as we ll by acts or declaration s clear ly in dicatin g a
de term ination to that effect as by an application to a

Cou rt of E qu ity . (S t . 793, B u t wh e re . it

has vested in tw o or m ore person s, on e can n ot e le ct
withou t th e oth e rs or oth er . (Ho llow ay V . R adcliffe ,

23 B eav . 409.

1 95
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In gen eral, Cou rts of E qu ity do n ot in clin e to

chan ge th e quality of th e property as th e te stator or

in te state has left it, un less there is som e clear act or
in ten tion by wh ich h e has u n equ ivocally fixed upon

it through ou t adefin ite an d differen t characte r . (S t.

1 21 4, 1 21 4a.) 410.

V. Wh ere th e specific execu tion of a Con tract
re spectin g lan ds wou ld have been decreed betwe en
th e parties, it will b e decre e d be tween all par tie s
claim in g un der th em in pr ivity of estate , repre sen ta
tion , or title , un le ss oth er con trollin g equ itie s have
in terven ed . (S t. An d wh ere on th e death
of a ven dor of freeh olds an en forceable con tract for
sale is subsistin g , h is personal represen tative , w h o is
em powered to con vey th e lan ds to th e pu rchase r

(un der th e Con veyan cin g Act, 1 881 , s . m ay

m ain tain a su it again st th e pu rchaser for a specific
perform an ce . (Hodde l v . P ugh , 33 B eav. An d,

before Locke Kin g ’

s Act (40 41 Vict. c . infra,

pars. 481 , 485 , wh ere th e h e ir of th e pu rchaser
cam e in to E qu ity for a spe cific perform an ce , h e migh t
in gen eral requ ire th e pu rchase -m on ey to b e paid ou t

of th e personal estate of th e purchase r in th e han ds
of h is personal represen tative s. (S t. 411 .

VI . I f th e term s of an agre em en t, e ith e r th rough
n egligen ce or oth erwise , have n ot be en com plied
with in particu lars which do n ot pe rtain to th e

essen ce of th e con tract, or if th e re has been asligh t
m isde scription of th e property , spe cific perform an ce
will n everth e less b e decre ed in favour of th e par ty
chargeable w ith th e n on -com pl ian ce or m isde scr iption ,

if com pen sation can b e m ade for an in ju ry that m ay
have been occasion ed by th e n on -complian ce or for

th e m isdescr iption of th e prope rty . (S e e S t. 747,
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VII. Wh ere th e ven dor is in capable of m akin g a
com ple te title to all th e prope rty sold, or there
has been a substan tial m isdescr iption in im portan t
particu lars, or th e term s have n ot be en reasonably
complied with on th e part of th e ven dor , Cou rts of

E qu ity will gen erally allow th e pu rchaser an e le ction
to proceed with th e purchase , pro tan to, or aban don it
altoge th er an d in th e form er case h e . w ill b e en titled
to have th e con tract specifically pe rform ed as far as

th e ven dor can perform it
,
an d to have an abatem en t

m ade ou t of th e purchase
-m on ey or acom pe n sation .

Th is r igh t to an abatem en t m ay b e exclu ded by
expre ss con dition . even for adeficien cy of n ear ly half,
if th e pu rchaser seeks specific pe rform an ce , th ough
th e Court wou ld n ot en force specific perform an ce

again st h im (S t. 779 ; H ug hes V . Jon es
, 3 D . F . J .

307, 31 5 ; Cordin g ley v. Cheesebor ough , 4 D . F . J.

379 ; Hooper v . S mar t, L . R 1 8 E q . 683 ; In r e Terry

and White , 32 C. D . 1 4) an d w h e re th e lan d is less than
th e quan tity stated by a very large proportion , th e

cou rse is to allow th e purchaser to rescin d th e

con tract . (Aberam an Ir on l l
’

orks v. Wicke-ns, L. R .

4
'

Oh . 415 .

B u t wh ere th e re is a su bstan tial m isde scr iption ,

is wh ere copyh old is de scr ib ed as fre eh old , or r ice

r er sd
,
th e ven dor can n ot com pe l specific perform an ce .

(Har t V. S w ain e , 7 C. D . 42 ; R e B eyfus, 39 C. D .

On th e oth e r han d , wh ere th e m isdescription is n ot

substan tial, th e Cou r t will en force th e con tract at th e

su it of th e ven dor , com pe llin g h im on ly to m ake

com pen sation to th e pu rchase r ; an d th is i s gen erally
th e case wh ere th ere is an error as to quan tity .

(S hackle ton V . S u te lifi e , 1 D e G . S . 609 ; S cott v .

Han son , 1 R . aM . B u t su ch partial perform
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an ce will n ot b e com pe lle d wh ere th ere has be en
fraud or wilfu l m isrepresen tation (P r ice v. Macau ley,

2 D . M . G . 339, n or where th e com pen sation
cann ot b e e stim ate d (B rooke v . R ow n thw aite , 5 Ha.

n or wh e re th e purchase r , at th e time of

en te rin g in to th e con tract, kn ew of th e ven dor ’

s

l im ited title . (Castle v . Wilkin son , L. R . 5 Ch .

An d if a person profe sse s to b e th e own er of

th e fee sim ple , an d un der take s to se ll it , b u t h e is n ot
able to do so . an d th e purchase r w as n ot aware of h is

inability , h e m u st con vey as m u ch as h e can , if th e

pu rchaser de sire s it , an d su bm its to an abatem en t of

th e purchase
-m on ey. (B arker v . Cox ,

4 C. D . 464 ;

.l I
‘

Kenzie v . Heske th
, 7 C. D . 416 .

VIII. Wh e re a m an has perform ed a valuable
part of an agreem en t , b ut is re n dered in capable of

pe rform in g th e rem ain der , by a su bse qu en t acciden t,
withou t any defau lt on h is part , Cou rts of E qu ity will
en force th e agreem en t in

‘

h is favou r "

(allowin g such
com pe n sation as m ay b e ju st), in case h e is n ot in

statu quo as to th e part which h e has perform ed , b u t

n ot oth erwise . (S t. 772, 796 , 417.

IX. In som e case s, aperform an ce ~ of an agreemen t
will b e de cre ed , n ot accordin g to th e le tte r of th e con

tract, if that wou ld b e un con scien tiou s, b u t accordin g
to th e chan ge of circum stan ces. (S t . 418.

X . Of cou rse , an agreem en t en tered in to by par tie s
in com pe ten t to con tract , ‘

su ch as in fan ts an d lu natics,
will n ot b e en forced again st th em . N or will it b e
en forced in favou r of such parties ; be cause th e rem edy
ought to b e m u tual . (S t. 787, 75 1 , n ote Van sittar t v.

Van sittar t, 4 K. J . 62 Imp er ial Loan Co . v . S ton e ,

(1 892) 1 Q . B . 419.

XI. N or will Cou rts of E qu ity en force a con tract,

1 99

IX. Pe rform f

ance su b m odo.
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alth ough it is wr itten , if th e terms are n ot certain an d
defin ite in th em se lve s : for , in su ch a case , th ey m ight
decree pre cise ly What th e parties did n ot in ten d ; an d
b esides th is, if any term s are to b e supplied, it mu st
b e by parol eviden ce ; an d th e adm ission of su ch
eviden ce wou ld let in all th e m ischiefs in ten de d to
b e guarded again st by th e S tatu te of Frauds. (S t.

767 Taylor V . P or ting ton , 7 D . M . G . B u t

if acom ple te con tract with certain an d defin ite term s

can b e collected from corre spon den ce be twe en th e

parties, specific perform an ce of su ch a con tract will
b e de cre ed , even alth ou gh it w as agre e d that a form al
con tract Sh ou ld b e prepared em bodyin g th e sam e

term s, u n less th e acceptan ce of th e con tract b e su bject
to th e con dition that aform al con tract sh ou ld b e pre
pared an d agreed upon , so that u n til that con dition
is fu lfilled th ere is n o con clu de d con tract . (R ossiter

v . M i ller , 3 A. C. 1 1 24 ; H ussey V . Horn e -P ayn e , 4

A. C. 31 1 . S e e B re tt’s Lead . Gas. 285 et seq .) 420.

XII. Cou rts of E qu ity will en force an obligation
im posed by will, with ou t any con side ration . (2 Sp.

B u t th ey will n ot e n force , eith e r again st th e
party h im se lf, or any volu n teer s claim in g u n de r h im ,

an y con tract or any im perfect gifts in ter i
'ivos (n ot

be in g donation s m or tis cau sd), or im perfect assign
m en ts of debts or oth er prope r ty , or execu tory tru sts
raised by a covenan t or agre em en t, or defe ctive or

im perfe ct settlem en ts or conveyan ce s, wh ich are n ot

foun ded on a valuable con sideration , even th ough

th e tran saction b e foun ded on a m er itor iou s con

sideration , as in th e case of a provision for awife or

ch ild ; that is, E qu ity will n ot en force th em so far

as som e th in g is sought beyon d that wh ich m ay b e

recovered un de r th em at Law , alth ough it will, if
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valuable con sideration to a settlem en t has exacted, as
part. of th e con tract, that certain property shall be so'

se ttled as that th e prope rty , wh e th e r be lon gin g to on e

of th e parties or th e oth e r , shall go to som e n ear

re lative , in th e even t of th e in ten ded lim itation to

th e issue of th e m arr iage failin g to take efiect.

(2 Sp. B u t it wou ld appear that , if th e party
exactin g th e stipu lation re lease s th e oth er , th e stran ge r

can n ot en force it, u n le ss h is con dition in life has been
alte red by th e stipu lation . (S ee 2 Sp . 280 , 422.

A gran t or“

obligation wh ich is volun tary as regards
th e gran tee or obligee ,

ceases to b e volu n tary wh ere ,
w ith th e privity of t h e gran tor or obligor , it form s

th e con sideration on th e faith of w h ich a m arriage
is con tracted an d a se ttlem e n t exe cuted . (P ayn e V .

M or tim er , 1 G if.

XIII . E qu ity w ill n ot in te rfere , Wh e re , in

ordinary case s, th e con tract has becom e in capable
of be in g substan tially perform ed on th e part of th e

person askin g re lief (S t. or has been violated
by h im . (Telegrap h . D espatch , a6c . 0 0 . V . M cLean ,

L . R . 8 Ch . If th e plain tiff has bee n gu ilty
of an y n egligen ce affectin g th e e ssen ce of th e con tract
(S t. 771 ) or if th e re has be en lach e s on the part of
th e plain tifi , Wh e th e r ven dor or pu rchase r , e ith er in
execu tin g h is part of th e con tract or in applyin g to
th e Cou rts ; for a par ty can n ot call u pon a Cou rt of
E qu ity for spe cific pe rform an ce un le ss h e has sh own
h im se lf ready , desirous, prom pt,an d eager . (F ry, 502

Levy V . S togden , (1 899) 1 Ch . 5 ; llfi lls V . Hayw ood,

6 C. D . If specific perform an ce is sou ght
by th e ven dor , an d th ere is asu bstan tial defect in th e

title of th e whole or th e pr in cipal part of th e proper ty,
n ot remediable before th e de cree . there is a
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su bstan tial m isrepresen tation or m isde scr iption of th e

e state or property, in a m atter unkn own to th e pu r

chaser , an d in regard to wh ich h e w as n ot pu t upon

in qu iry or if it appears upon th e eviden ce that there
w as, in th e descr iption of th e proper ty , a m atter in
which a person m ight bon d fide m ake a m istake , an d
h e swears positive ly that h e did m ake am istake , an d
h is eviden ce is n ot disproved , th e Cou rt will n ot e n force
th e specific perform an ce again st h im . (D im m ock v .

Halle tt, L. R . 2 Ch . 21 S t. 778 D en ny V . Han cock
,

L . R . 6 Ch . 1 ; S te w art V . Ken n edy, 1 5 A. C.

Wh e re th e con dition s of sale of a pu blic-h ou se state
that it is in th e occupation of a tenan t, an d abre w e r
agree s to b uy it for th e sale of h is bee r , h e can n ot b e
com pe lled to com ple te h is purchase , if h e fin ds that
it is u n de r lease to an oth er brewer for a term , of which
som e years are u n expired . (Caballero v . H en ty, L . R .

9 Ch . If th e title is dou btfu l, in th e opin ion
of th e Cou r t, alth ou gh th e Cou r t itse lf m ay have a
favou rable opin ion of th e title ; for th e Cou rt has n o

m ean s of settlin g th e qu e stion as again st adverse
claim an ts, or of in dem n ifyin g th e purchaser , if its
ow n opin ion sh ou ld tu rn ou t n ot to b e we ll foun ded .

(P yrke v . Waddingham , 1 0Hare , 7, 1 0 S ykes V . S heard ,

2 D . J . S . 6 ; M u llings v . Trin der , L. R . 1 0 E q . 449 ;

Palm er v . Locke , 1 8 C. D . B ut if th e Cou r t is
clear ly of opin ion that th e title is good , it will n ot .b e

dete rred from en forcin g specific performan ce , by th e
fact that on e of th e con veyan cin g coun se l of th e Cou r t,
or a ju dge of th e Court be low, con sidered th e title
dou btfu l . (Ham ilton V . B '

uclrmaster ,L. R . 3 E q . 323 ;

B eioley V . Car ter , L. R . 4 Ch . 230 ; Radforcl V . Willis ,
L . R . 7 Ch . 7 ; B ell v . Ho ltby, L . R . 1 5 E q .

If th e characte r an d con dition of th e property

203
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have been so altered that th e terms of th e con tract are
no lon ger applicable to th e existin g state of th in gs.

(S t. 750 ) (7 If th e defen dan t can show that, by
frau d or mistake , th e th in g bought is' differen t from
what h e in ten ded or if th ere w as agreat mistake as
to th e price . (Webster v . Cecil , 30 B eav. If

th e estate bou gh t is of a differen t ten ure ; as if it
w as described as freeh old , when in fact it is copyh old
(Ayles v. Cox, 1 6

'

B eav. 23) or copyhold en fran ch ised
un der an Act of Parliam en t reservin g to th e lord h is
min eral r ights (Upp er ton v. N ickolson ,L. R . 6 Ch . 436,

444) or if it w as de scr ibed as freeholdwhen leaseh old,
or as copyhold wh en freehold (Ayles v. Cox , 26 B eav.

If m aterial term s have been omitted in th e
agreemen t, or th ere has been avar iation of it by parol,
(S t. If th e con tract is foun ded in im

position , surprise , m isrepre sen tation , un du e in flu e n ce ,
or fraud of any kin d ; as wh ere property w as pu t up

for sale to th e high est bidder withou t men tion in g any
reserve ,and th e au ction ee r an d an agen t for th e ven dor
both bid again st each oth er (M or tim er v. B ell, L. R .

1 Ch . 1 0 80 31 Vict. c . 48) or where apurchaser ,
w ho is be tter in form e d as to the value of th e property
than th e ven dor , h u rr ies th e ven dor in to an agreem en t,
without givin g him an opportun ity of in qu iry or advice .

(Walters v. Morgan , 3 D . F . J. B u t th e fact
that th e purchaser at a sale by au ction w as in du ced by
afictitiou s biddin g , unkn own to th e ven dor , to pu rchase
for more than h e had bid previou sly to th e fictitious
biddin g, an d more than th e reserved pr ice , has been
he ld to b e n o defen ce to an action for specific per
form an ce by th e ven dor . (U n ion B an k v .M un ster , 37

Ch . D . If, after th e day fixed for perform
an ce is past, specific performan ce is sought by th e
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An d wh ere there is a sufficien t groun d why specific
pe rform an ce shou ld n ot b e e n forced again st a pu r
chaser , th e Cou rt will n ot en force it , th ough som e th in g
e lse than that m ay b e h is actual m otive for re sistin g
specific perform an ce . (D en ny v. Han cock, L. R . 6

Ch . 425 .

Th e Cou rt will n ot refuse to decree th e specific
performan ce of an agre em en t on th e grou n d that on e
of th e con tractin g parties has m istaken its clear legal
effe ct. (P ow ell V . S m ith , L . R . 1 4 E q . 426 .

Notwith stan din g aparty m ay have taken posse ssion
before th e fu lfilm en t of th e prom ises of th e opposite
party to do n ece ssary works, h e m ay set up th e n on

fu lfilm en t of su ch prom ises as adefen ce to a specific
perform an ce of th e agreem en t to take th e property
(Lam are v . D ixon , L. R . 6 H . L . 427.

XIV. In like m an n e r , E qu ity will n ot en force

assign m en ts, con tracts, or covenan ts wh ich are

again st pu blic policy . 428. An d h en ce ,

1 . An officer in th e arm y or navy
, or oth er offi cer

of th e govern m e n t , can n ot assign h is fu tu re accru in g
pay, or oth e r rem un e ration con n ected with th e r igh t
of th e governm en t to fu tu re service s from h im ;

becau se it is con trary to th e h on our , dign ity , an d
in tere st of th e S tate that its se rvan ts sh ou ld b e in
dan ge r of be in g re du ced to pover ty by an ticipatin g
th ese re sou rce s wh ich were in ten ded to place them
in a su itable con dition of re spectability, com fort , an d
efficien cy . (S ee S t. 769, 1 040 c—1 040 f, an d n otes.)
B u t a m an m ay assign a pen sion given h im en tire ly
for past service s an d pr ize m on ey m ay b e assign ed .

(2 Sp . An d an assignmen t ofapen sion gran ted
by th e late East In dia Com pan y is valid . (Heald v.

Hay, 3 G if. An d it has been h e ld that th e
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pen sion payable to aform er officer of th e East In dia
Company ou t of th e re ven u es of In dia sin ce th e

Tran sfer Act (21 St 22 Vict . c . 1 06) m ay b e assign e d .

(Car ew v . Coop e r , 4 G if. 429.

2. On pr in ciple s of pu blic policy , E qu ity will n ot
uph old assignmen ts wh ich in volve cham perty, or m ain
te nan ce , or buyin g of pre ten ded titles. (S t. 1 049 ;

D e Hogh ton v . il l on ey, L. R . 2 Ch . 1 69 R eyn e ll v.

.Sp rye , 1 D . M . G . Champerty (camp i

par titio) is proper ly a bargain between aplain tiff or
defen dan t in a"

cau se , an d an oth er person w h o has n o

in terest in th e su bject in dispu te (campnm par tir e),
to divide between th em th e lan d or oth er prope rty
su ed for , if th ey prevail, in con side ration of th e oth er

person carryin g on th e su it at h is ow n expen se .

Main tenan ce , of which cham perty is a species, is
proper ly an officiou s in term eddlin g in a su it wh ich
in n o w ay be lon gs to on e , by main tain in g or assisting
e ither party with m on ey or oth erwise to prosecu te or

defen d it . Each of th ese is pun ishable both at th e
Comm on Law an d by statu te , as ten din g to ke ep

alive str ife an d con ten tion , an d to perve r t th e rem edial
process of th e Law in to an en g in e of oppression .

An d th e stat . 32 Hen . VIII . 0 . 9, proh ibits th e

tran sfer of any r ight or title to hereditam en ts, un le ss
th e se ller or h is an ce stors, or those by whom h e

c laim s, have been in posse ssion of th e sam e , or of th e

r em ain der or r eversion th ereo f, or of th e ren ts an d

profits thereof, for on e year n ext before th e sale.
(S t. 1 048, an d n ote , and 1 048 a; 2 Sp . 869 ; H ilton

v . Woods, L. R . 4 Eq . An d Cou rts of E qu ity
e n force all th e pr in ciple s of Law upon the se poin ts.

E xception s are m ade
,
however , to th e gen eral ru le

again st cham perty an d m ain tenan ce , in th e case of

207
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fath e r an d son , or of an he ir -apparen t , or of th e

h u sban d of an h e iress, or of am aster an d servan t, or
th e like . (S t. 1 049 ; 2 Sp . 870, 430 .

3 . Upon th e sam e pr in ciple of n ot givin g any

en cou ragem en t to litigation , e specially wh en u n der

taken as a specu lation , E qu ity w ill n ot en force th e

assign m en t of amere naked r igh t to litigate , that is,
a r igh t wh ich ,

from its very natu re , is in capable of

con ferr in g any ben efit except th rough th e m edium of
"

asu it ; su ch as am e re naked r igh t to set aside acon
veyan ce for frau d . (S t. 1 040 g , an d n ote ; 2 Sp
868, 869, 872 . S e e Hill v . B oyle , L. R . 4 E q .

Th e r igh t to com plain of a fraud is n ot am arke table
com m odity ; an d if it appears that an agreem en t for
pu rchase has be en en tered in to for th e pu rpose of

acqu ir in g su ch a r igh t, th e pu rchaser can n ot call
upon th e Cou r t for a specific perform an ce of th e

agreem en t. (D e Hoghton V . M on ey,
L . R . 2 Ch .

B u t a person m ay take an assign m en t of th e wh ole
in te rest of an oth er in a con tract, or se cu r ity, or

prope rty , wh ich is in litigation , provided h e does n ot

m ake any advan ce beyon d th e m ere support of th e

in tere st wh ich h e has so acqu ired . Th u s
, n otw ith

stan din g th e statu te 32 Hen . VIII. c . 9 , above
referred to, an equ itable in te re st u n der a dispu ted
con tract for th e pu rchase of real estate m ay b e th e

su bje ct of a sale . If su ch an in terest is sold by th e
pu rchaser u n de r su ch or iginal con tract, h e be come s

in E qu ity a tru ste e for h is sub -

purchase r , an d mu st

pe rm it th e su b -

pu rchaser to u se h is n am e in legal
proceedings for obtain in g th e ben efit of th e con tract.

An d with ou t en ter in g in to any covenan ts for th e

purpose , su ch su b -

pu rchaser is obliged to in demn ify
th e or iginal purchaser from all th e acts which .h e
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30 31 Vict . c. 1 44, an d 31 32 Vict. c. 86 . An d

in th e case of an assignmen t of a.bon d or oth er de bt
which formed an exception to th e above -men tion ed
ru le , it w as n ecessary to sue in th e nam e of th e

original creditor ; th e person to whom it is tran s
ferred bein g regarded rathe r as an attorn ey than as
an assign ee . (S t. 432.

Even before th e late S tatu te of Wills, a devise of a

possibility coupled with an in terest, or ofacon tin gen t
in terest, whe ther in real or personal estate , w as good
at Law . (2 Sp . An d a covenan t to se ttle ,
charge , dispose of, or affect proper ty to b e hereafte r
acqu ired w ill ope rate in E qu ity upon th e proper ty so

afterwards acqu ired . Sp. An d Cou rts of

E qu ity gave effe ct to assignmen ts, for valuable con

sideration , of tru sts an d possibilitie s of tru sts, an d
con tin gen t in tere sts, wh eth er in real or personal estate ,
con tin gen t gain s, su ch as fre ight to he earn ed or acargo
to b e procur ed, an d even m ere expe ctan cies of he irs to
their an cestor ’

s e state , an d chases in action . For su ch

an assignmen t of a chase in action is con sidered in
E qu ity as amoun tin g to an agreemen t to perm it th e
assign ee to make u se of th e name of th e assign or at
Law ,

in order to re cover th e debt, or to redu ce th e
property in to posse ssion or as acon tract en titlin g th e
assign ee to su e in E qu ity in h is ow n name , an d
e nforce paymen t -of th e debt directly again st th e
debtor , whether h e has assen ted or n ot, maki ng h im ,

as we ll as th e assign or , if n ecessary, a‘

party to th e

action . (S ee S t. 1 040 , 1 040 c, 1 044, 1 05 5 ,

An d such assign m e n ts of con tin gen t in tere sts, possi
b ilities an d expectan cie s, are regarde d in E qu ity as
amoun tin g to con tracts to assign , when th e in tere st
becomes vested : an d when th e in terest does so
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becom e ve sted , th e claim of th e assign ee is en forced,
n ot in dee d as a tru st, b u t as a r igh t un de r a con tract.
(S t. 1 040 b .) 433.

B y th e Ju dicatu re Act, 1 873 (36 37 Vict. c .

s . 25 , (6) An y absolu te assign m en t , by wr itin g u n der
th e han d of th e assign or (n ot pu rportin g to b e by w ay

ofcharge on ly), ofan ydebt or oth er legal chose in action ,

ofwh ich expre ss n otice in wr itin g shall have been given
to th e debtor , tru stee , or oth er person from wh om th e

assign or wou ld have been en titled to rece ive , or claim
su ch debt or chose in action , shall b e , an d b e de em ed

to have been effectual in law (su bject to al l equ itie s wh ich
wou ld have been en titled to pr ior ity ove r th e r igh t of
th e assign ee if th is Act had n ot passed), to pass an d
tran sfe r th e legal r igh t to su ch debt or chose in action

from th e date of su ch n otice , an d all legal an d oth er
rem edies for th e sam e , an d th e power to give a good
discharge for th e sam e with ou t th e con cu rren ce of th e

assign or ; an d su ch n otice m ay b e given at a su b se

qu en t date even after th e death ofth e assign or , b u t th e
assign m en t w i ll b e subj ect to th e equ ities ar isin g up

to th e date of th e n otice . (Walker v . B radford Old

B an k, 1 2 Q . B . D . 5 1 1 ; Western Waggon Co . v .

West, (1 892) 1 Ch . P rovided always, that
if th e debtor , tru ster , or oth er person liable in

re spect of su ch debt or chose in action shall have
had n otice that su ch assign m en t is dispu ted by
th e assign or or an y on e claim in g u n de r h im , or

of any oth e r opposin g or con flictin g claim s to su ch

debt or chose in action ,
h e shall b e en titled , if h e

thin k fit
,
to call upon th e several person s m akin g

claim th ere to to in te rplead con ce rn in g th e sam e ,

or h e m ay ,
if h e think fit , pay th e sam e in to th e

High Cou rt of Ju stice u n de r an d in con form ity

21 1
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with th e provision s of th e Acts for th e re lief of

tru stee s.

”
434.

To come with in that section an assignm en t m u st b e
an absolu te assignm en t by writin g u n der th e han d
of th e assign or . B u t an absolu te assignm en t m ay

b e m ade of m on eys n ot ye t be com e du e . (B rice

V . B an n ister , 3 Q . B . D . An d with respect to

what am ou n ts to an assign m en t, it m ay b e stated
that, as a gen eral ru le , an ythin g wr itten , said, or

,

don e , in pu rsuan ce of an agre em en t, an d for valuable
con sideration , or in con sideration of an an teceden t
de bt , to place a chose in action or fun d ou t of th e

con trol of th e own e r , an d appropr iate it in favou r of

an oth er person , am ou n ts to an equ itable assign m en t.

(2 Sp . 85 5 , 860 , 861 , 907 ; Chow n e v . B aylis, 3 1 B eav .

S o that an agre em en t be twe en adebtor an d a
creditor , that th e debt shall b e paid ou t of a specific
fun d com in g to th e debtor , will ope rate as an equ itable
assignm en t. An d an orde r given by a debtor to h is
creditor upon a person owin g m on ey to su ch debtor .

or h oldin g fun ds be lon gin g to h im , directin g su ch

person to pay th e creditor ou t of su ch m on ey or fun ds,
will am oun t to an irrevocable equ itable assign m en t of
su ch m on ey or fun ds, or a sufficien t part th e reof, if
m ade in con sequ en ce of adirect agre em en t. D ip lock

v .Ham m on d, 2 Sm . G if. 1 41 ; Watson v . D .W
'

ellin gton ,

1 R . M . 602 ; Malcolm V . S cott, 3 Ha. 39 ; B u ck

V . R obson , 3 Q . B . D . 686 ; Harding v . Hardi-ny,
'

1 7

Q . B . D . An d if su ch m on ey or fun d is han ded
ove r to th e assign or by th e person so ordered to pay,

h e will b e m ade to pay it over again to th e assign ee .

(Jon es v . Farr e ll , 1 D . S; J . 208 ; B r ice v . B an n ister ,

3 Q . B . D . B u tam e re m an date will n otam oun t
to an equ itable assign m en t or appropriation , for su ch
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own e rsh ip rem ain in g in a pe rson w h o in fact is n ot

th e own er , or , in case of volu n tary assign m en ts,
even as again st th e assign or h im se lf. He n ce n otice
of th e assignm en t of a de bt sh ou ld b e g ive n to th e

debtor or h is legal pe rsonal represen tative or othe r
th e legal han d to rece ive th e debt (S tephen s v . G r een ,

(1 895 )2 Ch . an d su ch n otice , in th e case ofadebt,
for in stan ce , is for m an y pu rpose s tan tam oun t to
possession ,

for th e n otice perfects th e title an d g ives
a com ple te r igh t in r em ; an d this doctr in e of equ ity
of th e n e ce ssity for n otice in su ch case s is som etim e s

called th e ru le in D ear le v . Hall (3 R u ss . An d if

after n otice th e debtor pays away th e debt to any oth er
than th e assign ee w h o has given n otice , h e will b e
liable to pay it over again ou t of h is ow n m on eys to
th e assign e e . (B rice v . B an n iste r

,
3 Q . B . D . 5 69 ;

Ward v. D un com be , (1 893)A. C. Th e n otice m ay
b e in form al , if oth e rwise suffi cie n t (N e w man v . N ew

m an
,
28 C. D . b u t as again st th e in su ran ce

office itse lf, n otice of th e assign m en t of a policy of

in suran ce m u st b e th e form al n otice pre scr ibed by 30
31 Vict. c . 1 44 (N ew m an V . N e w man

,
sup ra). It is

n ot n ecessary that th e n otice sh ou ld b e given in th e
life tim e of th e assu red : th e prin ciple is that it is
sufficien t if th e n otice is give n to th e party having
th e fun d, wh ile it rem ain s in h is posse ssion . (In r e

R u ssell
’

s P olicy Tru sts . L . R . 1 5 E q . If apolicy
of in su ran ce is deposited with a person to secu re an

equ itable m ortgage to h im ,
h e will have pr ior ity over

a secon d equ itable m or tgage e , th ough th e first did n ot
give n otice to th e com pany , an d th e se con d m or tgagee
did give n otice to th e com pan y . For on e equ itable
m ortgage e with ou t posse ssion of th e deeds m ust b e
postpon ed to an oth er w h o has th e dee ds . (Sp en cer
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v. Clarke , 9 C. D . 1 37, B u t in ge n e ral, in
assignmen ts of equ itable in tere sts other than e qu it

able e states, h e w h o gives form al n otice to th e h older
of th e fun d has pr ior ity over h im w ho does n ot. In

gen e ral, n otice to on e of several obligors or tru stees is
suffi cien t, at least, du r in g th e life time of that tru stee
(Lewin , 864 ; B re tt ’s L. C. 21 5 ; Low V . B ouverie ,

(1 891 ) 3 Ch . 82 ; Ward v. D u n com be , (1 893)A. C.

An d n otice to th e solicitor of th e tru stees is sufficien t if
th e solicitor b e actually, e ither expressly or im pliedly,
au thor ized as agen t to re ce ive n otices. (S af ron

Walden B u ilding S ociety V. R ayn er , 1 4 C. D . 406 ;

an d see Con veyan cin g Act, 1 882, s. .Where
th e assign or is on e of th e trustees th e n otice wh ich h e
has is n ot suffi cien t, b ut whe re th e assign e e is on e of
th e tru stee s th e n otice which h e has is suffi cien t , for
h e will , of course , for h is ow n protection take care to
appr ise future in cum bran ce s of th e assignm en t to h im
se lf. (Lewin , 865 ; B row n e v. S avage , 4 D rew . 635 ;

N ew m an v. N ew m an ,
28 C. D . In th e case of

an assign m en t of an in tere st in afun d in Cou rt , th e
assign ee shou ld obtain astop orde r . (As to th e effect
of a stop order see Lewin , 872 ; Mu tual Life Assoc .

v. Lang ley, 32 C. D . 460, 470 ; il l ackV . P ostle , (1 894)

2 Ch . In th e case ofan assignmen t of costs of

su it n ot yet orde red to b e paid , n otice shou ld b e g iven
to th e trustees to whom they wou ld b e payable . (Day

v. D ay, 1 D . &3 J . In th e case ofan assignmen t
of fre ight, th e assign ee shou ld give n otice to the

charterers of th e assignmen t . (B row n v. Tan n er ,

L. R . 3 Ch . In th e case of shares in a com

pan y , n otice mu st b e given to th e compan y . (E x par te

B ou lton , 1 D . J . 1 63 and se e , as to th e effe ct of
such n otices on th e r ights of th e company, S oc tctf'

21 5
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G én érale v . Tram w ays U n ion Co .
,
1 1 A. C. 20 Colon ial

B an k V. Whin n ey, ib . 426 R e Hamp shir e Lan d Co .,

(1 896) 2 Ch . 743 ; Hopkin son V . R olt, 9 H . L . C.

B u t verbal n otice to th e directors, in th e cou rse of

th e tran saction of th e bu sin ess of th e com pan y, is
suffi cien t . (E x par te Agra B an k, L. R . 3 Ch .

If th e n otice b e by parol it m u st b e clear an d distin ct
(Le w in , or su fficien t to br in g to th e m in d of th e

tru stee an in te lligen t appreh en sion of th e nature of

th e dealin g with th e tru st prope rty so that h e m ay

regu late h is con du ct accordin gly . (Lloyd v . B an ks,

L . R . 3 Ch . 488, 490 ; S affron Walden V . R ayn er ,

1 4 C. D . In orde r to m ain tain h is pr ior ity, it is
suffi cien t if a prior assign ee of th e proceeds to ar ise
from th e sale of an offi cer

’

s com m ission g ive s n otice
to th e arm y agen t of th e regim en t before th e m on ey
has reach ed th e agen t

’

s han ds, th ou gh a su bsequ e n t
assign ee gave n otice first. (B u ller v . P lun kett, 1 Joh n s.

H . 441 ; se e also l l 'ebster v . Webster , 3 1 B eav . 393 ;

S o me rset v . Cox , 33 B eav . 634 ; Addison v . Cox
,
L . R .

8 Ch . And h e re it m ay b e added that in gen eral
n otice th rough an agen t will n ot b e im pu ted wh ere th e
c ircum stan ces are su ch as to raise a con clu sive pre
sum ption that h e w ou ld n ot com m u n icate th e fact
to h is pr in cipal . (Car e v . Car e , 1 5 C. D . 639,

436 .

Wh en a debt n ot legally assignable has be en
equ itably assign ed by th e creditor to a pu rchaser

for valuable con side ration , an d th e debtor has had
n otice of th e assign m e n t , all paym en ts wh ich h e

m ay thereafter m ake to th e pu rchaser on accoun t

of th e debt m u st b e con sidered to b e we ll m ade , so

far at least as th e debtor is con ce rn ed , n otwith standin g
that th e pu rchaser m ay in fact

, afte r n otice of h is
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E qu ity com pe l arbitrators to m ake an award . Nor ,

wh en th ey have m ade an award, will E qu ity com pe l
th em to disclose th e grou n ds of th e ir ju dgm en t. (S t.

1 45 7 ; D uke of B u ccleu ch V . M etrop olitan B oard of
Works

,
L . R . 5 H . L . Nor will it in terfere in

th e case of an agre em en t wh ich Was agreed to b e
wh olly or partly de te rm in ed by arbitrators w h o have
n ot ye t arbitrated . (B ar b ey v . Whitaker , 4D rew .

Th e Cou rt has n o power to gran t an in ju n ction to

re strain a pe rson from proceedin g to arbitration in

am atte r beyon d th e agre em en t to refe r , although th e
arbitration m ay b e fu tile an d ve xatiou s (N or th London

Rail . V . G r eat N or ther n. R ail . , 1 1 Q . B . D . an d

th e Cou rt has n ot even ju r isdiction to re strain aparty
from proceedin g w ith ou t an y au th or ity whatever in
an arbitration in th e nam e of an oth e r , be cau se th e
objection m ay b e take n in an action to e n force th e

aw ard . (Far rar v . Coop er , 44 C . D . 323 ; Lon don an d

B lachn ‘

all R ail . v . Cr oss, 3 1 C. D .

B u t an in e qu itable refu sal of aplain tiff to su bm it to
arbitration accordin g to con tract m ay disen title h im
to re lief in E qu ity , on th e grou n d that h e w ho seeks

E qu ity m u st do E q u ity . (Cheslyn v . D o lby,
2Y. C.

E x. 440 .

Cou rts of E qu ity will en force a specific pe rform an ce
of an award wh ich is un exceptionable , an d in which
th e parties have acqu ie sced . (S t. 1 45 8

,
1 45 9 ;

Arbitration Act, 1 889, s . An d w h e re both
parties have for a lon g tim e acqu iesced in or acted
upon an award, even th ou gh obje ction s m ight have
been or ig inally u rged again st it, an application to set

it aside will n ot b e en ter tain ed . (S t. B ut

wh e re an arbitrator has been gu ilty of un fairn ess or

partiality, re lief will b e given again st h is award .
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(Orm es V . B eadel , 2 Gif. B u t there mu st b e
proof, an d n ot mere ly su spicion , of this. (M oseley v .

S im pson , L . R . 1 6 E q . An d where it appears
that an arbitrator is goin g wron g in poin t of law , even
in a m atter within h is ju r isdiction , th e Court has
power to give leave to revoke th e submission to

arbitration ; bu t it will on ly do so u n der exceptional
circum stan ce s. (Jam es v . Jam es , 23 Q . B . D . 1 2 ;

East an d l l’est India D ock Co . V. Kirk, 1 2 A. C.

441 .

On th e qu e stion of se ttin g aside an award , Cou rts
of Law an d E qu ity have acted on th e same pr in ciples.

(M ose ley v . S impson , L. R . 1 6 E q . Any kin d of

irregu lar ities m ay b e waived b y th e parties. (Mose ley

v . S impson , L. R . 1 6 E q . 442.

Th e arbitrator mu st n ot have any in terest in th e

m atter in dispu te . (B eddow v. B eddow , 9 C. D .

An d wh e re th ere is an en gagem en t be tween an

architect an d h is employer that th e total ou tlay shall
n ot exce e d a certain am oun t, an d that en gagem en t is

con cealed from th e bu ilder , it an n u ls a proviso for
referrin g all m atters to th e arbitration of th e architect,
so far as th e bu ilder is con cern ed . (Kim ber ley v. D ick,

L. R . 1 3 E q . 1 , 443.

XV. Cou rts of Equ ity will en force a specific per
form an ce of a parol con tract within th e S tatu te of

F rauds 444.

1 . Where it is fu lly set forth by th e plain tiff, an d it
is admitted by th e an swer of th e defen dan t , an d th e
defen dan t doe s n ot in sist on th e S tatu te as a bar .

For , un der th ese circumstan ce s, th ere can b e n o

fraud . And, although there m ay in deed b e a tem p
tation to th e defen dan t to com m it perj ury ; yet that
is th e case with every an swe r , where th e defen dan t ’s

219
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in terest is con ce rn ed . An d as th e defen dan t does n ot

in sist on th e S tatute , h e m ay b e deem ed to have
w aived it ; an d th e ru le is, Qu isq ’

u e r en u n tiar e potest

ju ri p ro se in trodu cto . (S t. 775—777, an d n otes.)

B u t if th e defen dan t in sists on th e S tatu te as a

bar , alth ough h e con fesses th e agreem en t, Cou rts

of E qu ity will n ot
'

en force it ; for that wou ld b e

con trary to th e expre ss provision s of th e S tatu te .

(S t. 75 7 ; Jam es v. S m ith , (1 891 ) 1 Ch .

445 .

2. E qu ity will also en force su ch aparol agreem en t
wh ere it w as in ten ded to b e redu ced to wr itin g accord
in g to th e S tatu te , b u t that has been preven ted by th e
frau d of on e of th e partie s ; for th e S tatu te w as m ean t

to preven t fraud, an d n ot to b e u sed as an en gin e of

frau d . (S t. 768 ; R ochefou cau ld V . B ou stead , (1 897)

1 Ch . 446 .

3 . A parol agreem en t will also b e en forced wh e th e r
it is an or ig inal agreem en t or a var iation of or su b

stitu te for a pr ior wr itten agre em en t, wh e re it is a
com ple ted agre em en t, an d it has be en par tly carr ied
in to exe cu tion , an d it is sh own ,

by satisfactory eviden ce ,
to b e clear , defin ite , an d u n e qu ivocal in all its term s.

(S t. 75 9, 764, 770 , n ote ; Lester v . F o r cr oft, 2 Wh .

Tu . 460 , et seq . ; Maddison v . Alderson , 8 A. C. 467 ;

il IcMan u s V . Cooke , 35 C. D . 681 B re tt
’

s L . C.

447.

With regard to th e acts which will b e deem ed apart

pe rform an ce , so as to take th e case ou t of th e Operation
of th e 4th section of th e S tatu te of Frau ds, in an action
for specific perform an ce of a con tract, th ey shou ld b e
su ch as are clearly an d exclu sive ly referable to acom

plete agre em e n t, an d m u st have been don e w ith n o

oth er View than to perform su ch agreem en t (St . 762
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payin g of th e pu rchase
-m on ey will n ot b e deem ed

such apart perform an ce as will take th e case ou t of

th e S tatu te withou t parol te stim on y to con n e ct th e de
posit , se cu r in g , or paym en t with th e alleged con tract ;

for th e m on ey can b e recove red back . (S t. 760

B ritain v . R ossiter , 1 1 Q . B . D . N or will th e
de livery of an abstract of title , givin g direction s for
con veyan ce s, goin g to V iew th e e state , fixin g upon

an appraiser to valu e stock, m akin g valuation s or

adm easu rem en ts, reg ister in g con veyan ces, an d acts

of th e like pre lim inary or au xiliary an d equ ivocal
character , he con side re d as a par t pe rform an ce of

th e agreem en t , so as to take it ou t of th e S tatu te .

(S t. 762 Maddison v . Alderson , supra.) Nor will
an act wh ich is explicable on oth er groun ds, e .g ., th e

m ere h oldin g over by a tenan t, un le ss qualified by
th e paym en t of a difieren t ren t. (Wills v . S tradling ,

3 Ves. N or w h ere th e act is m ere ly n egative
or is a con dition pre ceden t. (Maddison v . Alderson ,

8 A. C. 467 ; B re tt
’

s L . C. Nor is m arr iage
of itse lf an act of part pe rform an ce ; for th e

S tatu te itse lf enacts that eve ry agreem en t in con

sideration of m arr iage m u st b e in wr itin g . (Caton v .

Caton , L. R . 1 Ch . B u t if a fath er , in con

sideration of th e m arriage of h is daugh ter , m ake s an
oral prom ise to give h is daugh te r ah ou se , an d after
th e m arr iage h e pu ts h is dau gh ter in to possession ,

an d sh e rem ain s in possession till h is death ,

th e posse ssion preven ts th e S tatu te of Frauds
be in g set up as a bar to th e proof of th e parol
con tract ; an d it w as h e ld that an y in cum bran ce on

th e h ou se m u st b e paid ou t of th e settlor ’

s e state .

(Ung ley v. Ungley, 5 C. D . 887 cf. S yn ge v . S ynge ,

p ost, par . 448.
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XVI. With re spect to a parol var iation or addition ,

it is to b e observed that evide n ce of it w as totally
inadmissible at Law ; an d that th e m ost un equ ivocal
proofs of it will b e r e qu ire d in E qu ity : and, in

gen eral , it w as form er ly on ly allowed to b e u se d by
a defen dan t in resistin g a spe cific performan ce : n ot
by a plain tiff in compe llin g su ch performan ce . Th e

reason of th is distin ction be in g that th e S tatu te does
n ot say that a w ritten agre em en t shall bin d, so as to
preven t adefen dan t from in sistin g on aparol var iation
thereof, b ut on ly that aparol agre em en t shall n ot bin d .

There were , however , exception s to th is doctrin e of th e
inabil ity of aplain tiff to m ake u se of aparol var iation .

Wh ere there had be en su ch apar t performan ce of
th e parol por tion of th e agr e em en t as wou ld enable
th e Court to decree a specific pe rform an ce in th e case
of an or iginal an d in depen den t agre em en t . Where
an omission had occu rre d by frau d ; an d in case s n ot

within th e S tatu te of F rau ds, wh ere th e re had been a
c lear om i ssion by m istake . Wh e re th e defen dan t
set up aparol var iation or add ition , an d th e plain tiff
sou ght a specific perform an ce of th e con tract w ith
su ch var iation or addition . (S e e S t. 770, n ote , and

770a; Woole m v. Hearn ,
2 Wh . Tu . Th e

distin ction ,
however , sin ce th e Judicatu re Act, 1 873,

s . 24 n o lon ger e xists ; an d wh ere th e S tatu te of

Frauds doe s n ot create a bar , a plain tiff m ay n ow in

on e an d th e same action obtain upon paro l eviden ce of
mistake , rectification ofawr itten con tract, an d specific
performan ce of th e con tract as r ectifie d . (Olley v .

Fish er , (1 897) 1 Ch . 25 ; F ry, It m ay b e added
here that it is permissible by parol eviden ce to prove
th e aban donmen t of a wr itten con tract (Fry, 470)
an d where an alleged con tract in wr itin g is sued on ,

223
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th e defen dan t m ay sh ow by parol eviden ce that,
n otwith stan din g th e wr itin g , th e re w as n o con tract .
(P attle v. Horn ibrook, (1 897) 1 Ch . 449.

XVII. It is th e practice of Cou rts of E qu ity to

en force strict tru th in th e dealin gs of on e m an with
an oth er ; so that if on e m an m akes a de liberate
prom ise to an other , with aView to in du ce that oth er
to do aparticu lar act, wh ich ,

re lyin g on su ch prom ise ,
h e accordin gly does, th e prom issor shall b e com pe lled
to m ake good h is word . (M . R . in Lox ley v . H eath ,

1 7 B eav . 5 32 ; Lay er v . F ie lder ; 32 B eav . 1
, 12 ;

Coverdale v . E astw ood, L . R . 1 5 E q . 1 21 , Thu s,
w h e re am arriage take s place on th e faith of aprom ise
to m ake a se ttlem en t, or on awritten prom ise to leave
prope rty by will , su ch prom ise will b e en force d . (Alt.

v . A lt
,
4 Gif. 84 ; Coverdale v . E astw ood, L . R . 1 5 E q .

1 21 ; S yn ge v. S yn ge , (1 894) 1 Q . B . An d wh ere
aperson in ten ds to m ake cer tain provision s, g ifts, or
arran gem en ts for th e ben efit of oth ers, b u t om its to
do so , on th e faith of a prom ise by an oth e r person to
carry in to effect w hat w as so in ten ded

, such aprom ise
will b e Spe cifically en forced in E qu ity so that where
an exe cu tor prom ised a te stator t hat h e wou ld pay a
legacy , an d told th e te stator h e n e ed n ot pu t it in h is

w ill , th e exe cu tor w as decreed specifically to perform
th e prom ise . (S t. B u t in all th e se case s

th ere m u st b e som e thin g m ore than th e repre sen tation
of an in ten tion . An d wh ere in an action for spe cific
perform an ce of a con tract, part pe rform an ce is re lied
on to take th e case ou t of th e operation of th e 4th

se ction of th e S tatu te of F rauds, su ch par t pe r
form an ce m u st b e u n equ ivocally an d in its natu re
referable to th e con tract, an d n ot capable of explana
tion withou t supposin g su ch a con tract . There mu st
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TITLE III .

Of Adjustive Equity.

CHAPTER . I.

or ACCOU NT IN GENERAL .

UNDER th e old practice before th e Ju dicatu re Acts,
in matters of accoun t ar isin g out of equ itable claim s

,

Courts of E qu ity had u n ive rsal jurisdiction . (S t.

B ut in matters of accoun t growin g ou t of pr ivity of
con tract,and cogn izable at Law , Courts of E qu ity had
a gen eral jur isdiction on ly where there were m u tual
an d complicate d accoun ts, or where th e accoun ts were
on on e side , b ut ve ry complicated an d intr icate , or a
remedy pecul iar to a Cour t of E qu ity w as re qu ired.

B u t where th e accoun ts, whe ther rece ipts or paym en ts,
or both, were al l on on e side , or where there w as a

sin gle matter on th e side of th e plain tiff, an d m ore

set-off on th e oth er side , an d where , in each case , n o

complication existed, an d n o pecu liar equ itable r emedy
w as sought or requ ired, Courts of E qui ty declin ed
jurisdiction . (S ee S t. 45 4, 459, 5 1 1 , 5 1 2 ; P hillips

v.P hillips, 9 Hare , Some special circum stan ce s
are therefore n ece ssary to draw in to activity the

remedial in terferen ce of a Court of E qu ity ; and
when these exist it will in terfere n ot on ly in cases

arisin g un der con tract, b ut in cases arisin g un der
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d irect or con stru ctive tort as in th e case of a person

e n ter in g upon an in fan t ’s lan d . S t. 5 1 1 .

A bill for accoun t lay in E qu ity (1 ) wh ere th e

accoun ts were m u tual (2) wh ere th e accoun ts we re
com plicated (3) w h e re th e re w as a fidu ciary re lation
be tween th e partie s (4) wh ere th ere w as frau d (5)
h ere discove ry w as requ ired , b u t th is can hardly b e

th e case n ow (William s on Accou n t, 1 Th ere is

n o r igh t of accou n t again st th e Crown as agen t ; an d
th e re lation of pr in cipal an d agen t doe s n ot of itse lf
e n title th e pr in cipal to com e in to E qu ity for an

accou n t if th e m atter cou ld b e fair ly tried at Law .

(B arry v . S tercu s, 31 B eav . 25 8 ; B lyth v . Whifiln ,

27 L. T. 330 ; Wm s. on Accoun t, 223, Un der

th e pre sen t practice , by th e Ju dicatu re Act
,
1 873

(36 37 Vict . c . th e takin g of partn ersh ip or

oth er accoun ts is assign ed to th e Chan cery D ivision of

th e High Cou rt (s. 34 An d th e Court or ju dge
m ay at any stage of th e proce edin gs, in a cau se or

m atter , direct an y n ece ssary in qu ir ies or accoun ts to

b e m ade or taken , an d give direction s as to th e m ode
in wh ich th e accou n t is to b e taken . (R u le s of Cou rt ,
1 883, Order XXXIII .) 45 4.

Accoun ts m ay b e divided in to open an d stated , or
settled accou n ts . 45 5 .

An open accoun t is an accoun t of wh ich th e

balan ce is n ot stru ck, or wh ich is n ot accepte d by
both par ties. 45 6 .

A stated or se ttle d accoun t is on e that is accepted by
both par tie s. This acceptan ce n eed n ot b e expressed ,
b u t m ay b e im plied from circum stan ces : as, if n o

objection is m ade to th e accoun t within a reasonable
tim e . What is a reasonable tim e , is to b e de te rm in ed
by th e habit of bu sin ess ; an d th e u sual cou rse is
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requ ired to b e follow ed, un le ss there are special
circum stan ce s, con stitu tin g a groun d for var iation .

B e tw een m erchan ts, acqu ie scen ce is pre sum ed , un der
ordinary circum stan ce s, afte r a lapse of several posts.

(S t. 5 26 . William s on Accoun t , 45 7.

It is ordinar ily a good bar to a su it for an accoun t

that th e par ties have already stated th e item s an d

stru ck th e balan ce ; for , u n der su ch circum stan ces,

th ere is an adequate rem e dy at Law . B u t if th ere is

any m istake , om ission , acciden t, or frau d , by which
th e accou n t stated is Vitiated , an d th e balan ce is

in corre ctly fixed, a Cou rt of E qu ity will in terfere in

som e cases, by directin g th e wh ole accoun t to b e
open ed an d taken de n ovo in oth e rs, by allowin g it
to stan d, with liberty to th e plain tiff to su rcharge an d

falsify, or by sim ply open in g th e accoun t to con te sta
tion as to on e or tw o item s wh ich are specially se t

forth by th e plain tifl in th e su it . (S t. Th e

sh owin g an om ission for wh ich credit ought to have
been taken is asu rcharge ; th e provin g an item to b e

wron gly in serted is afalsification . Th e on u s p roban di.

is always on th e party havin g th e libe rty to su rcharge

an d falsify ; an d th e liberty exten ds to th e exam ination ,

n ot on ly of e rrors of fact, b u t also of e rrors in law .

(S t. 45 8.

Gen erally wh e re an accoun t has been settle d
,
th e

ru le is on ly to g ive liberty to su rcharge an d falsify th e
accoun t if errors of fact or of law are sh own in th e

accou n t ; b u t wh e re an accou n t has been se ttled be tween
atru stee an d h is cestu i qu e tru st, u n de r circum stan ce s
of fraud or m isrepresen tation , or un du e in flu en ce u sed
on th e part of th e tru ste e , th e re i s scarce ly an y len gth
of tim e that w ill preven t th e Court from open in g th e
accoun t altoge th er . (S t. 5 27 2 S p . 45 9.
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of paym en ts.
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h im : (b) if th e proceedin g is brou gh t to recove r
m on ey or oth e r property, an d is on e to w h ich n o

statu te of limitation s applie s, th e tru stee or person

claim in g th rou gh h im m ay plead lapse of tim e as a

bar to such proceedin g , as if th e claim had be en
again st h im in an action of debt for m on ey had an d
rece ived , b u t so that th e statu te is n ot to b e deem ed

to ru n again st an y ben eficiary un til h is in te re st is an
in terest in posse ssion (s . 462.

It has be en h e ld that lapse of tim e will n ot of itse lf
b ar an execu tor of an exe cu tor of h is righ t to have an
accoun tofth e or iginal testator ‘

s e state taken , w ith aView
to ascertain h is ow n te stator ’

s liabilitie s as an accoun t
in g party . (S m ith v . O

’

G rady,
L . R . 3 P . C. 463.

Th e gen eral law as to th e appropriation of paym en ts

is th is : th e debtor is en titled to apply th e paym en ts,

at th e tim e of m akin g th em ,
in su ch m an n e r as h e

th inks fit . In defau lt of appropr iation by th e debtor ,
th e creditor is e n titled to determ in e th e application of

th e sum s paid . An d if n e ith er doe s so by an express
act, th e Law im plies an appropr iation of su ch pay

m en ts to th e item s of debt in th e orde r of th e ir date ,
wh ich is kn own as th e ru le in Clayton

'

s case . (S e e

Wm s . on Accou n t, Th e ru le in Clayton
’

s case ,

h oweve r , is n ot a r igid ru le of law , b u t is based on th e

in ten tion of th e creditor , expressed , im plied , or pre
sum ed . It doe s n ot th erefore apply wh ere , from th e

accoun t ren de red or oth er circum stan ces, it appears

that th e creditor did n ot in ten d to m ake any

appropr iation . (The M ecca
, (1 897)A. C. 464.

An agen t is n ot liable to accou n t , except to h is
pr in cipal ; an d th e case of a char ity form s n o excep

tion to th e ru le . (Att.-G en . v . E arl of Chesterfield, 1 8

B eav . 465 .



( 23 1 )

CHAPTER II .

or ADMIN IS TR ATION .

I. IN case s of any complication or diffi cu lty, th e
Cou rt of Chan cery had, practically speakin g, almost
an exclusive j u risdiction in th e admin istration of

asse ts an d th e distr ibu tion of th e r e sidue ; foun ded
on th e n otion of a con stru ctive tru st, or on som e

auxiliary groun d, su ch as th e n ecessity for a dis
covery form er ly existin g, or th e con sideration that
th e aid, if any , afforded at Com m on Law or in th e

Ecclesiastical Cou rt w as n ot plain , adequate , an d
comple te . (S t. 5 34 B y th e stat 20 21

Vict . c . 77 s. 23, th e j urisdiction of th e E cclesiastical
Court in th e distribu tion of re sidu es is abolished, an d
is n ot to b e exercised by th e Cou rt of P robate . Th e

admin istration of th e estate s of deceased person s,
an d th e execu tion of tru sts, is n ow assign ed to th e
Chan cery D ivision of th e High Court of Justice
(36 37 Vict . c . 66, s. 34 466.

II. Th e form er practice of th e Cou rt that aperson
in terested in th e residue w as en titled as a matter of

cou rse to th e fu ll decree for admin istration of th e

estate of a de ceased person or of any tru st is n ow

comple te ly altered, an d all application s for adm in is
tration j udgm en ts or orders are at the risk of th e

applican ts . (R e B lake , 29 C. D . An applican t
therefore is n ow liable to pay th e costs of an

un n ecessary admin istration . An d question s arisin g
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with respe ct to su ch an estate or tru st m ay b e an d
sh ou ld b e dete rm in e d on an or ig inatin g sum m on s

with out an adm in istration . (B re tt ’s Lead . Gas.

275 et seq .)

Th e application for assistan ce is som etim e s m ade
by th e execu tor or adm in istrator h im se lf, again st th e
creditors gen erally , wh en h e fin ds th e affairs of h is

te stator or in te state so m u ch in volve d that h e can n ot
safe ly adm in ister th e estate except u n de r th e direction
of th e Court . B u t proce edin gs for adm in iste r in g th e
e state , in stitu ted b v exe cu tors or adm in istrators, are
n ot en cou raged , an d th ey will b e m ade to pay th e

csts of any u n n ece ssary or vexatiou s proceedin gs.

(R e Cab bur n ,
46 L . J . 467.

1 1 1 . B u t th e aid of th e Court is m or e u sually sou gh t
by creditors. (S t. An d as a de cre e in E qu ity
is h e ld of equal dign ity an d im por tan ce with a j udg
m e n t at Law , a decre e . on a procee din g of th is sort ,
be in g for th e ben efit of all th e creditors, m ake s th em
all creditors by decre e , on an e quality with creditors
by judgm en t, so as to e xclu de , from th e tim e of

su ch de cree , all pr eferen ce in favou r of th e latter .

(S t. As soon as th e adm in istration order is
m ade in proceedin gs on behalf of all th e creditors, th e
exe cu tor or adm in istrator is en titled to preven t legal
proceedin gs again st h im by any of th e creditors,
except un der th e direction of th e Cou rt by wh ich
th e d ecre e w as m ade . (S t. 549 ; R e B arre/t, 43

C. D . 468.

IV. Assets (that is, property available for th e

paym en t of debts of .a deceased pe rson ) are divided
in to legal an d equ itable . Legal asse ts are property
wh ich creditors m ay m ake available in a Court of

Law for th e paym en t of debts, as havin g devolved
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pu rpose of se ttlin g qu e stion s of priority , a breach of

tru st is treated as asim ple con tract debt . B ut squ it
able assets, with th e exception above m en tion ed, are
distr ibu ted pari passu am on g al l th e creditors with out
regard to th e prior ity or dign ity of th e debts ; an d ,

after th ey are satisfied , am on g all th e legatee s or

distribu tee s. B u t if th e fu n d is in su ffi cien t to pay
all th e debts, all th e -creditors m u st abate in propor

tion . An d so if th e fu n d , afte r paym en t of debts, is
in sufficien t to pay all th e legacie s, th ey m u st all abate
in proportion , un le ss som e pr ior ity is specifically
given by th e te stator to som e legacie s ove r oth e rs.

(S t. 5 54-6 ; 2 Sp . B u t as betw een specific
an d pe cu n iary legate es, th e loss is to fall wh olly on

th e latte r . An d char itable legacie s n ow abate , as we ll
as legacies ofan oth er kin d . (S t. An d wh ere
a devisee of real e state charge d with th e paym en t of
legacies, or h is assign s, have been in posse ssion of th e

estate , an d th e e state prove s in su fficien t to satisfy th e
legacie s, th e legatees are n eve rth e less n ot e n titled to

back ren ts . (Garb itt v . Allen A llen V . Longstafi e , 37

Ch . D . 471 .

B y th e S uprem e Cou r t of Judicatu re Act, 1 875 (38
d: 39 Vict. c . s. 1 0 , it is enacted (in lie u of th e l st

su b - se ction of section 25 of th e pr in cipal Act, 36 37

Vict. c . that, in th e adm in istration by th e Court
of th e asse ts of any pe rson w h o m ay die after th e

com m en cem en t of th is Act, an d whose e state m ay

prove to b e in sufficie n t for th e paym en t in fu ll of

h is debts an d liabilitie s, an d in th e win din g up of

any com pany un der th e Com pan ie s Acts, 1 862 an d
1 867, wh ose assets m ay prove to b e in sufficien t for
the paym e n t of its debts an d liabilities an d th e costs
of win din g up, th e sam e ru le s shall prevail an d b e
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observed as to th e re spe ctive r igh ts of secu red an d
un secu re d creditors, an d as to debts an d liabilitie s
provable , an d as to th e valuation of an n u itie s an d

fu tu re an d con tin gen t liabilitie s re spective ly, as m ay

b e in force for th e tim e be in g un der th e law of

ban kruptcy w ith respe ct to th e estate s of person s

adj udged bankrupt an d all person s w h o in any

su ch case wou ld b e en titled to prove for an d rece ive
dividen ds ou t of th e e state of any su ch deceased
person , or ou t of th e assets of an y su ch com pan y ,

m av com e in u n der th e de cre e or orde r for th e

adm in istration of su ch e state , an d m ake su ch claim s

again st th e sam e as th ey m ay respective ly b e en titled
to by virtu e of th is Act. (N ote that n ow by s . 1 25

of th e B an kruptcy Act
,
1 883 , th e estate m ay b e

adm in istered in ban kruptcy .) Th e obj ect of s . 1 0

w as to get rid of th e ru le in Chan cery u n der wh ich
a se cu re d creditor cou ld prove for th e fu ll am ou n t of

h is debt an d realize h is secu r ity after w ards, an d to pu t
h im on th e sam e footin g as in ban kruptcy wh e re h e
w as on ly en titled to prove for th e balan ce afte r realizin g
or valu in g h is se cu r ity . (Lee v . N u ttall , 1 2 C. D .

61 , per Jam e s, L . J .) Th e section has n ot th e effe ct

of in trodu cin g in to th e adm in istration ,
in th e Chan cery

D ivision , of an in solven t e state , th e provision s of s . 40

of th e B an kruptcy Act, 1 883. (R e Maggi , 20 C. D .

5 45 ; R e l-Villiam s, Jon es v . W
’

illiam s, 36 Ch . D .

472.

Wh ere on e of several re siduary legatees or n ext of
kin has rece ived h is share of th e e state of a te stator
or in te state , th e others can n ot call upon h im to re fun d

be cau se th e asse ts have be en wasted , un less th ey sh ow
that th e wastin g took place before th e share w as paid
ove r . (P eterson v . P e terson ,

L . R . 3 E q . 1 1 1

235
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R e B acon
,
42 C. D . 5 5 9 ; R e lVin slow ,

43 C. D .

473.

D ebts actually barred by th e S tatu te of Lim itation s
are n ot revived by or in cluded in a tru st for paymen t
of debts. B ut wh ere a provision is m ade , e ith e r by
will or by deed , for paym en t of debts ou t of real
e state , th en (su bje ct to th e provision s of the Tru stee
Act, 1 888, s. 8 ,

supra, par . 392) th e statu tory tim e

will cease to run in th e form er case , from th e death of

th e te stator , in th e latter from th e date of th e deed ;

be cau se th e creditor , th e cestui qu e tru st, is n ot to b e

barred by th e n egle ct of th e tru ste e to do h is du ty.

(Lewin ,
Th e sam e pr in ciplewill apply (su bject

to th e sam e provision s) wh e re personal e state on ly is
assign ed in trust for paym en t of debts. B ut w h ere

personalty is bequ eathed for paym en t of debts, it does
n ot preven t

'

th e ru n n in g of th e S tatu te ; becau se th e
personalty ve sts in th e execu tor upon tru st for th e
creditors by act of law so that th e words of th e will
are n ugatory . (Jon es v . S cott

,
4 Cl . Fin . 382 ;

Lewin ,
5 92 see n ow Lan d Tran sfer Act, 474.

With regard to th e paym en t of debts in th e ad

m in istration of an estate , th e Court has always
observed ce rtain pr ior itie s, payin g th e debts in th e

followin g orde r D e bts du e to th e Crow n by
record or spe cialty ; (2) debts havin g preferen ce

u n der particu lar S tatu te s, as, for in stan ce , in com e

tax, poor
-rate s, etc . , (3) ju dgm en ts du ly registered

an d un registered judgm en ts r ecovered again st the
personal repre sen tatives pr ior to th e orde r for ad
m in istration ; (4) recogn izan ce s an d statu tes, th e

latter , h ow eve r , be in g practically obsole te ; (5 ) debts
by specialty an d by sim ple con tract par i passu ,

in cludin g ren t, un registered ju dgm en ts othe r than
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for th e specific devisee is expre ssly an object of th e

testator ’

s regard , whereas th e he ir on ly take s by act
of law . F ifthly, gen eral pe cu n iary legacie s, p ro rata.

It w as he ld by Kay, J in R e B ate , 43 C. D . 600 , that
th e fou rth an d fifth classe s m u st b e tran sposed. B ut

in R e S tokes, 67 L. T. 223, S tir lin g , J refu sed to b e
boun d by th is au th ority an d in R e S alt, (1 895 ) 2 Ch .

203, Ch itty , J followed S tir lin g , J sayin g th e

reason in g of S tirlin g , J . in R e S tokes, appears to

m e to b e unan swe rable , wh ich is su re ly th e case .

S ixth ly, specific bequ ests, specific devise s, an d

re siduary devises n ot c harged with debts . Th e law

as to residuary devises be in g on th e sam e footin g as
spe cific devises, an d both rankin g before pecu n iary
legatee s w as se ttled in Tom kin s v . Cou lthurst, 1 C. D

626 Farquharson v . F loyer , 3 C. D . 1 09 an d

Hen sm an v . F ryer , 3 Ch . 420
,
is on ly law so far as it

asser ts th e first of th e se tw o pr in ciple s (B rett ’s L. C.

S ec en thly, per sonalty an d realty, over wh ich
th e person wh ose e state is to b e adm in istered has
e xe rcised a gen eral power of appoin tm en t. (F lem ing
v . B u chanan , 3 D . M . G . 976 ; Spu r ling v . R ochfor t,
1 6 C. D . E ighth ly, paraph e rnalia of th e widow
of th e de ceased, wh ich h owever m ust b e distin gu ished
from absolu te gifts of paraph e rnal article s sin ce th e
Marr iedWom en

’

s P rope rty Act, 1 882. (S ee Tasker v.

Tasker , (1 895) P . 475 .

A legacy or an n u ity given gen e rally is payable ou t
of personal e state on ly . An d even wh en a legacy or

an n u ity is g iven out of real an d pe rsonal “

estate
, or

wh ere debts are payable ou t of real as we ll as ou t of

personal e state , it is th e gen e ral ru le that th e pe rsonal
e state is first to b e applied so far as it will exten d .

Th e personal e state con stitu te s th e pr im ary an d
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n atural fu n d for paym en t of debts an d legacies (an d
n ote that th e Lan d Tran sfe r Act, 1 897, does n ot

alter th e order in wh ich real an d personal asse ts are
applicable for paym en t of debts an d legacies, s. 2

an d will first b e applied , except in th e followin g
cases : 476 .

1 . Wh en th ere are express words (You ng v . Young ,

26 B eav . or aplain in ten tion of th e testator to
e xon erate h is personal estate . (Coven try v . Coven try,

2 D r . Sm . An d to con stitu te su ch a plain
in ten tion , direction s an d expression s wh ich do not

n ece ssarily imply m ore than that th e real e state shall
m ake good th e deficien cy are n ot en ou gh th ere m u st
appear upon th e wh ole te stam en tary disposition , taken
toge th er , an in ten tion so expre ssed as to con vin ce a
ju dicial m ind that it w as m ean t n ot m ere ly to charge

th e real e state , b u t so to charge it as to exem pt th e
personal e state . (1 Rop Leg . by White , 703, 71 0 ;
2 Wh . Tu . 742 ; B re tt ’s L . C. 236 ; B roadb en t v .

B arrow , 3 1 C. D . An d If th e real e state is
d irected to b e sold for paymen t of debts, an d th e
pe rsonal e state is expre ssly bequ eathe d to legate es,
th en th e per sonal estate will b e exon e rated by
n e cessary im plication . B u t n e ith e r of th e se circum
s tan ce s, apart from th e other an d from circum stan ces
affordin g sim ilar im plication of in ten tion , isasu fficien t
in dication of an in ten tion to exon e rate th e pe rsonal
e state . For it is most probable that adirection to se ll
r eal e state for th e paymen t of debts, where n o dispo
sition is made of th e personal estate , w as in ten ded to
b e followed on ly in th e even t of th e personal e state
provin g in sufficien t for th e pu rpose of payin g th e
d ebts. An d, on th e other han d , it is most probable
that abeque st of personal e state , n ot by w ay of specific

239
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legacy, wh ere n o provision is m ade for paymen t of

deb ts ou t of th e real estate , w as m ade subject to th e
paym en t of debts ou t of such personal property .

(2 Sp . 340 , 341 , 81 8, 823 ; 2 Wm s. on E xecu tors,
9th ed . (1 5 61 ) et seq .) Whe re th e testator give s.

h is personal e state as awh ole an d n ot as a residu e ,
by w ay of specifie d legacy to on e w h o is n ot exe cu tor ,
an d an oth e r fun d is supplied for paym en t of debts,
legacies, an d fun eral an d testam en tary expen se s, th e
per sonal estate is exon erated . (2 Sp. 341

”

G ilb er tson

v . G ilber tson , 34 B eav. 354 ; P ow ell v . R iley, L . R . 1 2

E q . 1 75 ; B roadben t V . B arrow , 31 C. D .

Wh ere a te stator directs th e con ve rsion of h is real an d
personal e state , an d create s a m ixed fun d ou t of th e

produ ce , an d appropr iates that fun d for th e paym en t

of debts, &c .
,
th e tw o estates com pr ised in that fun d

are applicable pro rata. B ut in su ch case , if th ere is

n o con version ou t an d ou t, th e su rplu s (if any) will
resu lt as real an d pe rsonal e state . If aportion on ly
of th e pe rsonal e state is com pr ise d in th e fun d ,

th e

residu e will b e chargeable on ly wh e n that fun d fails.

(2 R obbin s Mortg . 772 2 Wm s. on E xe cu tors, 9th ed .

(1 5 83) Tu rn e r , L . J.
,
in Ten eh v . Cheese , 6 D . M .

G . 467 ; B right v . Lar cher , 3 D . J . 1 48 ; Allan v .

G ott, L . R . 7 Ch . Ap . 430 ; Ashw or th v . Man n , 34

Ch . D . S o wh ere adevise is m ade , subject
toacon dition of payin g off th e in cum bran ces afiectin g
th e e state ; or wh ere on ly th e re sidu e of th e proceeds
of real e state , afte r paym en t of debts, is devised .

(2 Sp. 334, B u t wh ere real estate is devised to
a person , upon con dition of h is payin g debts an d
legacies gen erally, or charged with them gen erally ,

or is given to tru stees for those pu rpose s, an d th e

personal estate is disposed of by a gen eral re siduary
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raise an d pay particu lar sums, as distin gu ishe d from
a charge or tru st for satisfaction of debts or legacies
gen erally (1 R 0p . Leg . by Wh ite , If th ere b e
also ape rsonal covenan t to raise th e join tu re , por tion s,
or sums, such covenan t will on ly b e regarde d as an
additional secur ity, n ot as apr im ary on e . If there
is n o personal covenan t for th e paymen t of por tions,
b u t a covenan t to se ttle lan ds, an d to raise aterm of

years out of th e lan ds for securin g th e portion s, in
that case , even though th ere b e abon d to perform th e

covenan t, th e portion s are n ot in any even t payable
o ut of th e personal e state . Un der th e law before
Locke Kin g’s Act (1 7 1 8 Vict . c . 1 1 3 , infra, par .

mor tgage debt (except in th e case m en tion e d
in th e n ext paragraph), wh e ther th e lan ds in m ortgage
devolved upon th e h e ir -at-law or a gen eral devisee
or a particu lar devisee , w as pr imar ily payable ou t of

th e gen eral personal e state of th e te stator , if n ot m ade
payable by a devisee . Where th e mortgaged e state
w as devised cum on er e , it w as payable by th e devisee .

B u t th e expre ssion su bject to th e mortgage , ‘

in th e

devise of am ortgaged estate , w as some times con strued
as on ly descriptive of th e estate , an d n ot e xpre ssive
of an in ten t that th e devise w as made cum on er e.

(2 Sp . 81 9 ; 1 R 0p . Leg . by White , 731 , 732 ; B ond
v. E nglan d, 2 K. J . 44 ; Tow n shend v. M ostyn ,

26 B eav. 72 ; Lady Langdale v.

‘

B r iggs, 8 D . M.

G . 479.

3. Where th e debt w as n ot con tracted by th e person
w ho died last se ised or en titled, b u t by som e other
person from whom h e took it by de scen t or devise , or
by some other person from whom h e ’

pu rchased it, or
from whom h is ven dor der ived it. Thu s, where a
mortgage w as created by an an cestor—in other words,
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if th e mortgage debt w as an an cestral m or tgage
—an d

th e m ortgaged estate de scen ded upon th e h e ir , th ere ,
althou gh th e h e ir en tered in to acollate ral con tract or
covenan t , or gave secu r ity for paym en t of th e m ort
gage , ye t h is pe rsonal e state wou ld n ot b e liable to b e
charged, in favou r of an y pe rson w ho sh ou ld der ive
title by descen t u n der h im to th e m ortgaged prem ise s,
su bje ct to th e m ortgage . B u t if th e h e ir or devise e
or pu rchase r did an yth in g wh ich raised a n e w an d

in depen den t con tract betwe en h im an d th e m ortgagee

(u n less it w as sim ply for th e pu rpose of payin g off

th e debts or legacies of th e or iginal m ortgagor , as

su ch), or had in any oth er w ay m ade th e debt h is
ow n , th e case wou ld b e oth e rwise . (S t. 5 71—5 76,
1 003 ; S w ain son v. S w ain son , 6 D . M . G . 648 ;

Tow n sh en d v. Mostyn , 26 B eav. 72 B agot v. B agot,

34 B eav . 480 .

4. B y Locke Kin g ’

sAct (1 7 1 8 Vict . c. wh ich
in effect treats every m ortgage as an an cestral m ort

gage , it is enacted that , wh en any person shall, after
th e 31 st day of D ecem ber , 1 85 4, die se ised of or

e n title d to any e state or in terest in any lan d or other
h ere ditam en ts wh ich shall, at th e tim e of h is death b e
charged with th e paym en t of any sum or sum s of

m on ey by w ay of mortgage , an d such pe rson shall n ot,
by h is will or deed, or oth er docum en t, have sign ifie d
any con trary or other in ten tion , th e h e ir or devisee to
whom su ch lan d or h ereditamen ts shall de scen d or b e
devised shall n ot b e en titled to have th e m ortgage
debt discharged or satisfied ou t of th e personal estate
or an y oth e r real e state of su ch person , b u t th e lan d
or h ereditam en ts so charged shall , as be tween th e

differen t person s claim in g th rough or u n der th e

de ceased person , b e pr im arily liable to th e paymen t of
R 2

2453
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all m ortgage debts with which th e same shall b e
charged , every part th ereof, accordin g to its value ,
bear in g a proportionate par t of th e m ortgage debts
charged on th e wh ole thereof : P rovided always that
n oth in g h ere in con tain ed shall affect or dim in ish any
r igh t of th e mortgagee on su ch lan ds or here ditam en ts

to obtain fu ll paym en t or satisfaction of h is m ortgage
debt e ither ou t of th e personal estate of th e person so

dyin g as aforesaid , or oth erwise : P rovided also that
n oth in g h ere in con tain ed shall affe ct th e r igh ts ofany
pe rson claim in g u n der or by virtu e of any will, deed,
or docum en t already m ade or to b e m ade before th e
l st Jan uary, 1 85 5 . 481 .

An equ itable m ortgage by deposit an d m em oran dum
is with in th is Act. (P em br ooke v . F r iend

, 1 Joh n s. (St

H . An d it exten ds to copyh olds. (P ip er v.

P ip er , 1 Joh n s. H . 482.

Leash olds were h e ld to b e n ot with in th is Act. (In

r e Worm sley
’

s E state , 4 Ch . D . 665 ; b u t we re brough t
with in it by an am en dm en t Act, 40 41 Vict . c . 34

post, par . 486 ; D rake V . Kershaw
, 37 C. D .

An d by th e sam e Act th e pr in cipal Act w as exten ded
to lien s for u n paid pu rchase ~m on ey (p ost, par .

E state s tail are excluded from th e scope of th e se Acts .

(R e An thony , (1 893) 3 Ch . B u t m ortgaged lan ds
with in th e m ean in g of th e Acts in clu de lan ds de live red
in e xe cu tion u n der a wr it of e le git to a te stator ’

s

creditors. (R e An thony, (1 892) 1 Ch . 483.

Variou s oth er poin ts con n ected with th e con struction
of th is Act have be en decided , b u t th ey do n ot

com e proper ly with in th e scope of a work like th e

pre sen t . 484.

B y th e stat . 30 31 Vict. c . 69, it is enacted that ,
in th e con struction of th e will of any pe rson w ho
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re siduary real an d pe rsonal e state or residuary real
estate . 486 .

A m e re gen e ral dire ction that all debts shall b e
paid ou t of pe rsonal estate is n ot th erefore deem ed
a con trary in ten tion . Th e con trary in ten tion mu st

refe r expre ssly or by n e ce ssary im plication to m or tgage

debts . (G iles v . Tr ue , 33 C. D .

Locke Kin g ’

s Act applie s to a m ortgaged estate ,

diffe ren t portion s of wh ich ar e devised to differen t
person s, an d th e devisee s m u st con tr ibu te accordin g
to th e valu e of th e ir respe ctive portion s. (In r e

N ew m ar ch , 9 Ch . D . (Ap .) 1 2 ; I n re S m ith , 33

Ch . D . 486 a.

Wh ere real an d pe rsonal estate are com pr ise d in
th e sam e m ortgage , th e m ortgage debt is n ot pr im ar ily
payable ou t of th e realty u n der Locke Kin g ’

s Act,

b u t m u st, as betw een th e devise e s of th e realty an d
th e legate e s of th e person alty , b e born e rateably by
th e realty an d pe rsonalty su bj ect th ere to. (Tr estrail

V . il Iason
, 7 Ch . D . 65 5 ; Leon in o v . Leon in o, 1 0

C. D . 486 b .

Wh e re assets of a te stator , con sistin g of personalty
wh ich cou ld b e iden tified, are se ttle d bon d fi de upon.

m arr iage , th ey cease to b e liable to su bsequ en tly
accru in g claim s in respect of breach e s of covenan t by
th e te stator , b u t of wh ich th e partie s to th e se ttle
m en t

,

had n o n otice w h en th ey exe cu ted it . (D ilkes v.

B r oadm ead
, 2 D . F . J . 487.

P roperty specifically bequ eath ed is n ot discharged
from its liability to th e te stator ’

s creditors by th e fact
that th e re has com e to th e han ds of th e execu tors
pe rsonal property of th e testator n ot specifically
bequeathed m ore than sufficien t to pay h is .debts,
fun eral an d testamen tary expen ses, an d that th e
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specifically bequeathed property has been m ade over
by th e e xecu tor to th e specific legatee , whatever m ay
b e th e r igh ts of th e specific legate e as regards th e
execu tor or re siduary legatee . (D ar ics v. N icolson ,

2 D . J . 693 ; Andrew V . Coop er , 45 C. D .

488.

VII. In th e order of satisfaction , if th e personal
e state of th e decease is n ot suffi cien t for all purposes,
creditors are preferred to legatee s becau se it is to b e
presum ed that a testator mean s to b e ju st, by desiring
h is debts to b e paid, before h e is gen erou s ; an d th e
personal e state , as w e have seen ,

is th e natu ral fun d
for th e paym en t of debts. Again ,

specific legatee s
are pr eferred to th e he ir , becau se th e he ir , in stead of
be in g e xpressly an object of th e testator ’

s regard, like
th e specific legatee , on ly take s by act of Law . Specific
legatee s ar e also preferred to th e devisees of real estate
charged with specialties or with th e paym en t of debts,
an d to re siduary devise es of real e state . B u t gen eral
pecun iary legatees are n ot preferred to residuary
devisees of real e state . Nor are specific devisees of

lan ds, n ot charged with specialties or with th e pay
men t of debts, preferred to specific legatees b u t upon

failu re of th e gen eral pe rsonal estate , th e specific
devise es an d specific legatees shall each , accordin g
to th e proportionate valu e of th e ben efits con ferred

on each ,
con tribu te to th e paym en t of debts. Where

apar ticu lar por tion ofth e personal estate is bequeathed,
su bject to th e paym en t of debts an d legacie s, there , as
be tw een th e legatee s, th e residuary personal estate is
exon e rated , if there is a residuary bequ est, b ut n ot

where there is n o gift of th e re sidu e . (S t. 571 ;

B re tt ’s L. C. As be tween a devisee of am or t
gaged fee simple estate and a specific legatee of

247
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personalty, th e devise e shall n ot have h is m ortgage

paid by th e specific legatee , b u t shall take th e m ort

gage d e state cum on er e . A for tior i, a specific legatee
of am ortgaged leaseh old shall n ot have th e m ortgage
wh olly or partly paid ofi by spe cific legatee s of oth er

leaseholds. (2 Sp . S u bj ect to the stat. 1 7 1 8

Vict . c . 1 1 3 (sup ra, par . th e devisee of m ortgaged
prem ise s is preferred to th e h e ir -at-law of descen ded
e states ; becau se th e devisee is eviden tly an obj ect
of th e te stator ’

s boun ty an d afor tiom
'

, th e devisee of
prem ise s n ot m or tgage d is preferred to th e h e ir -at-law
an d if un in cum bered lan ds an d m ortgaged lan ds are
both specifically devised , b u t expre ssly after paym en t
of all th e debts, th ey are to con tr ibu te propor tionably
in discharge of th e m ortgage . Wh ere th e equ itie s
of th e legate e s an d devisee s are e qual, th e Cour t
remain s n e u te r , an d suffe rs th e Law to prevail. (S ee

S t. 5 71 ; 2 Sp . 832, 839, 489.

B u t su bj ect to the stat. 1 7 81. 1 8 Vict . c . 1 1 3 (sup ra,

par . wh e re th e pe rsonal asse ts are suffi cien t to
pay all th e debts an d legacies an d othe r charge s, th ere
th e h e ir-at- law or devisee , w ho has be en com pe lled
to pay any debt or in cum bran ce of h is an cestor or

testator bin din g on h im , is en titled (un le ss th e re is
som e oth er equi ty wh ich repe ls th e claim ) to have th e
debt paid ou t of th e per sonal asse ts in preferen ce to
th e re siduary legatee s or distr ibu tee s (S t.
b ecau se such charges are pr im ar ily payable ou t of

personal e state . 490 .

An d , su bj ect to the sam e statu te
,
lan ds devised

for or su bject to th e paym en t of debts are also
liable to discharge am ortgage , in favou r of th e h e ir or
devisee to w hom th e m ortgaged lan ds m ay be lon g,
un less th e m ortgaged lan ds are really devised
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subje ct to th is lim itation , that assets are n ot to b e

m arshalled so as to pre ju dice an oth e r pe rson ’

s r igh ts,
so, for exam ple , as to oblige a person w h o has a

'lien
on a par ticu lar property to resign th e lien over that
property an d have recou rse to an othe r property .

(Webb v. S m ith ,
30 C. D . 1 92 ; B re tt ’s Lead . Gas.

239 et seq .) 493.

Th is plan is adopted as again st m ortgage es an d

oth e r creditors of th e super ior kin d , in favou r n ot

on ly of m ortgage es an d cre ditors of th e supe r ior kin d ,

b u t also of creditors of an in fer ior ran k, or of legate e s
(except re siduary legate es, w h ere th e re sidu e is n ot

exon erated, an d legatee s whose legacie s are g iven ou t

of a residue), or of por tion ists, or of th e h e ir -at-law ,

or of a devise e ; an d as again st sim ple con tract
creditors, in favou r of legate e s . (S e e S t. 5 62—5 66,
5 70 ; 2 Sp . 41 0 , 81 9, 820 , 827, 829, Th u s,

legatees , with th e above exception s, we re perm itted
to stan d in th e place of specialty cre ditors, again st
th e real asse ts de scen ded, or of am ortgagee w h o had

exhau sted th e personal e state , w h eth er th e m ortgaged
lands de scen ded '

to th e h e ir -at-law , or we re devised
to a devise e su bject to th e m or tgage . An d wh ere
ate stator beq ueath s legacie s, an d devise s real e state
in tru st for , or subj ect to , paym en t of de bts, an d th e
personal e state is exhau sted by creditors

, th e legate es
are en titled to com e upon th e real e state . (S u rtees v .

P arkin , 1 9 B eav . 406 P ater son v . S cott
,
1 D . M . G .

An d in con sequ en ce of th e stat. 3 85 4 Wm . IV.

0 . 1 04, wh ich m ake s real e state liable to simple
con tract debts, though it w as su bject to a pr ior ity
in favou r of specialty debts, legatees are perm itted to
stan d , in regard to lan d de scen ded in th e place of

sim ple con tract creditors w h o have exhau sted th e
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personal estate , so as to preven t a satisfaction of

th e legacies (S t. 5 66 ; 2 Sp. 830) except residuary
legatees, whe re th e re sidu e is n ot exon erated, an d
legate es whose legacie s are g iven ou t of a residue ,
w ho have n o su ch equ ity : for a re sidue of personal
estate implies what rem ain s after satisfyin g th e

charges upon it . (2 Sp . An d the equ ity of

legatees will n ot gen erally pr evail again st a devisee
of th e real estate n ot m or tgage d, wh ethe r h e is a
specific or a re siduary devise e for be tween person s

equally takin g by th e boun ty of th e testator , E qu ity
will n ot in terfe re , u n le ss th e testator has clearly
in dicated som e groun d of pr eferen ce or prior ity of th e

on e to or over th e oth e r . (S t. 5 65 ; 2 Sp . 820 , 829,

830 (a) 494.

Where A. has a charge on tw o e states, an d B . has

acharge on on e of th em only , B . is e n title d to requ ire
that A. shou ld b e satisfied ou t of that estate which
is n ot in mortgage to B . so far as it will exten d
(Tidd v. Lister , 1 0 Ha. an d th is gen eral
pr in ciple is applicable also as again st a sure ty to

Whom, on paymen t by h im of th e debt, A. m ay have
assign ed h is tw o secu r ities . (S ou th v . B loxam , 2

H . M . 457 an d see post, par . 495 .

Th e same m arshallin g of assets takes place as

betw een legacies charged on lan d and legacies n ot so
charged . (S t. Form er ly by vir tu e of th e

statu te 9 Geo. II. c . 36, legacie s or be quests to

char itable u ses, payable ou t of real e state or charged
on real estate , or to ar ise from th e sale of real e state ,
were , with some e xception s, u tte r ly void (S t.
an d E qu ity in some case s refu sed to m arshal the
asse ts in favou r of char itable bequ e sts, when given"

(a) B ut see sup ra, par. 475 .

25 1 ‘
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e ith er directly or by w ay of tru st, ou t of am ixed fu n d
of real an d personal estate , or of pe rsonalty con n ected
with realty an d pu re personalty . In stead of dire ctin g
th e debts an d th e other legacie s to b e paid ou t of th e

real e state or im pu re pe rsonalty, an d re servin g th e
pure personalty to fu lfil th e char itable bequ e sts,
th e charity legacie s we re con sidered as in ten ded to b e
charged on th e pu re per sonal estate an d th e proceeds
of real e state , or th e im pu re personalty proportionate ly,
like oth er legacies, ju st as if n o legal obje ction existed
to applyin g th e proce e ds of th e real e state to th e

char itable bequ e sts ; an d as char ity legacie s cou ld n ot

le gally b e charged on th e proceeds of real e state or

th e im pu re personalty , th ey were h e ld to fail as to
that proportion wh ich wou ld have com e to them out

of th e proceeds of th e real e state or th e im pu re
personalty . (S e e S t. 5 69, B u t a testator
had th e pow er of directin g th e m arshallin g of h is

assets in favou r of char ity legacie s by in se rtin g in h is
will a dire ction that th ey were to b e paid ou t of th e

pu re per sonalty , an d th e debtsan d pr ivate legacie s ou t
of th e m ixe d pe rsonalty or realty

,
an d th e Cou r t wou ld

give effect to su ch a dire ction . (S ee P hilan thropic

S ociety v . Kemp , 4 B eav . An d wh ere a te stator
expre ssly dire cted char ity legacies to b e paid exclu sive ly
ou t ofh is pu re personalty , an d th e personalty savour in g
of realty w as suffi cien t for th e paym en t of legacie s to
in dividuals, an d th ough th e will did n ot th row th e

legacie s to in dividuals upon th e personalty savou rin g
of realty , yet it did n ot pu rport to m ake those legacies
payable at all ou t of th e pu re personalty , b u t gave
th em withou t refe ren ce to any par ticu lar fun d , an d
th e pu re personalty w as n ot sufficie n t or on ly sufficien t
for th e paym en t of th e char ity legacies ; th e legacie s
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Again , ih order to pre serve awidow ’

s paraphernalia,
wh ich ,

with th e exception of n ecessary appare l , is
liable for h er hu sban d ’

s debts after all h is other
asse ts, personal an d real, in cludin g , accordin g to th e
better opin ion , even real e state specifically devised ,
E qu ity will oblige creditors w h o are en titled to pro
ce ed again st real asse ts or fun ds to re sort to su ch

asse ts or fun ds, or will de cre e h e r com pen sation ou t

of th e sam e . (S t. 5 68 ; 2 S p. 821 , B ut th is
is n ow of little im portan ce , sin ce gifts b y-ah u sban d to
h is wife be com e h er separate prope rty , an d will prob
ably b e treated as such , an d th e refore ar e n ot liable for
h is debts, even in th e case of article s of th e natu re of

paraph ernalia, un le ss it can b e proved
.

that th ey we re
given h er as paraph e rnalia. (S e e R e Van sittar t, (1 893)

Q . B . 1 81 ; Tasker v . Tasker , (1 895 ) P .

'

5 00.

IX. With regard to th e assets of fore ign e rs, it is to
b e observed that in gen e ral w h ere a dom e stic execu tor
or adm in istrator collects assets in a fore ign cou n try,
with ou t any le tters of adm in istration taken ou t or an y

actual admin istration accoun ted for in su ch fore ign
coun try, an d br in gs th em hom e , th ey will b e treated
as personal asse ts to b e adm in istered h ere un de r th e
dom estic adm in istration . (S t. 5 01 .

If property is rece ived by a fore ign execu tor or

adm in istrator abroad, an d afterwards rem itted h ere ,
an exe cu tor or adm in istrator appoin ted h ere cou ld n ot
assert a claim to it h ere , e ith er again st a pe rson in

wh ose han ds it happen ed to b e , or again st th e fore ign
execu tor or adm in istrator . Th e on ly m ode of reach in g
it, if n ecessary , for th e pu rpose of du e adm in istration
h ere , wou ld b e to requ ire it to b e tran sferred or dis

tr ibuted after th e claim s again st th e fore ign execu tor
or adm in istrator had been ascertain ed an d se ttled
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abroad . (S t. 5 84 ; E am es v . Hacon ,
1 8 C. D . 347,

5 02.

In cases of in te stacy , th e law of th e dom icile of th e

d eceased de te rm in e s th e fu n d ou t of wh ich debts shall
b e paid an d in case s of testacy , th e in ten tion of th e

te stator . (S t. 5 03 .

Th e pr ior ities of creditors are regu late d by th e

dom icile of th e te stator , alth ough th e personal asse ts
m ay b e situate an d admin iste r ed in an oth e r coun try .

(Wilson v . Lady D un san y, 1 8 B eav. 5 04.

In E n glan d claim s m u st b e en forced accordin g to
th e practice an d ru les of th e E n glish Cou rts. An d

accordin g to them a cre ditor , wh e th e r from th e

fu rthe st n or th or th e fur the st sou th ,
is entitled to b e

paid equally with oth er creditors in th e sam e class.

(Ju dgmen t of P earson , J. ,
In r e K loebe , Kan n reu ther

v. G r iselbr eeht, 28 Ch . D . 5 04 a.

25 5

Lex dom iciln .



I. What m ay
b e m ortgaged .

( 25 6 )

CHAPTER III.

OF MORTGAGE S , PLED GE S , AN D LIE N S .

S E CTION I.

Of Legal M or tgages of R eal P rop er ty.

I . G EN ERALLY every de scr iption of property an d every
kin d of in terest in it, wh ich is capable of absolu te
sale , m ay b e th e su bject of a legal mortgage or i ts

equ ivalen t in E qu ity . (2 Sp . 5 05 .

II. It m ay b e con sidered as an alm ost un iversal
ru le , that wh e reve r a con veyan ce or assignmen t of an
e state is originally in ten ded as a secu r ity for m on ey ,
wh e th e r th is in ten tion appears on th e de ed itse lf, or
by an y oth er in strum en t , or even by parol eviden ce ,
an d whe th er directly or indirectly, it will eve r after be
con side red in E qu ity as a m or tgage , and the refore
redeem able on th e u sual te rm s. An d if at th e tim e

of or as apart of th e tran saction an express agreem e n t

b e m ade between th e parties that it shall n ot b e
rede em able , or that th e r igh t of redem ption shall b e
con fin e d to aparticu lar time or toaparticu lar person or

description of person s, su ch an agreemen t will b e void .

(St. Th e m axim is, on ce am or tgage alw ays a

m or tgag e (R ice v . N oakes, 48W. R . 1 1 0) an d acreditor
will n ot b e allowed to obtain an advan tage by h is
secur ity beyon d h is pr in cipal , in te re st an d costs,
except that as here inafter stated ar ight of pre -em p

tion , in case th e m ortgagor de term in es to se ll , m ay b e
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n ot b e so by parol agreem en t afterwards. (2 Sp. 622,

5 08.

Wh e re lan d is con veyed upon tru st, in case a sum

an d in tere st sh ou ld n ot b e paid by a day nam ed , to

se ll , an d after paym en t of prin cipal , in tere st, an d
costs, to pay ove r th e su rplus an d re -con vey th e

u nsold part of th e e state ; an d th e gran te e covenan ts
n ot to se ll w ith ou t givin g six m on th s

’

n otice ; _

an d th e

gran tor covenan ts to pay th e debt an d in te re st ; b u t
th e re is n o proviso for redem ption : th is is a m ere

m ortgage , an d th e gran tor is en titled to six m on ths’

tim e to redeem . (B ell v . Carter , 1 7 B eav . 1 1 In r e

Alison , 1 1 C. D . 5 09.

Wh ere th e tran saction is clear ly on e of pu rchase with
a r ight of re -

pu rchase , th e tim e lim ited ou gh t pre cise ly
to b e obse rved ; an d th e re is n o pr in ciple on wh ich
th e Cou rt can re lieve , if it is n ot so observed .

(2 S p . 623 ; R obbin s Mortg . 5 1 0 .

In case th e tran saction is on e of re -

pu rchase , an d

n ot of redem ption , if th e pu rchase r die s se ised , an d
th en th e r igh t of re -

purchase is exe rcised , th e m on ey
will go to th e h e ir , an d n ot to th e pe rsonal repre
sen tative s, as it wou ld in th e case of a m ortgage .

(R obbin s ’

Mortg .
. 5 1 1 .

In de term in in g w h eth er a tran saction is to b e con

sidered in th e ligh t of a m ortgage it m u st b e born e
in m in d that a m ortgage can n ot b e a m ortgage on

on e side on ly ; it m u st b e m u tual . (R obbin s Mor tg .

5 12.

III. 1 . S o lon g as th e m ortgagor con tin u e s i n
possession , th e m ortgage e

’

s e state is n ot absolu te ,
even at Law . For , by stat. 1 5 1 6 Vict . c . 76 ,

(a) On the su b ject of pow e rs of m ortgag ees, see stat. 44 45 Vict.

ss. 1 9—25 .
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ss . 21 9, 220 , ifan e jectm en t is brou gh t by th e mort
gage e , provided n o su it is pen ding in any Cou rt of
E qu ity for redemption or fore closu re , th e paym en t Of 1 . Mort

pr in cipal , in terest, an d costs w ill , except in certain gagee
’

s esm e'

case s , b e deemed a satisfaction of th e mortgage , an d
th e Cou rt m ay compe l th e m ortgage e to re -con vey th e
e state . B u t when th e m ortgagor has ceased to b e in
posse ssion , an d there has be en a defau lt in th e pay

m en t of th e mon ey at th e stipu lated tim e , th e estate
of th e m or tgage e becom es absolu te at Law . Ye t this
e state is in E qu ity treated as am e re secur ity for th e
prin c ipal an d in terest an d costs proper ly in curred in
re lation to th e m or tgage , an d fol lows th e nature of

th e debt . An d, alth ough , whe r e th e m ortgage w as in
fe e , th e legal e state form erly de scen de d to th e he ir of

th e m ortgagee , yet in E qu ity it w as deemed a chatte l
in ter est an d personal estate , an d be lon ged to th e

personal represen tative s as assets . (2 Sp .

N ow ,
h ow ever , by virtu e of th e

'

Con veyan cing Act,
1 881 (44 45 Vict. c. s. 30, in cases of death
after th e 31 st of D ecem ber , 1 881 , th e legal in terest in
all mor tgage s, n otwithstan din g any testam en tary dis
position ,

devolves like a chatte l real on th e legal
personal repre sen tative s of th e m ortgage e . (S ee R e

P ill ing
’

s Trusts, 26 C. D . B u t copyholds were
taken ou t of this provision by th e statu te 50 5 1 Th e Copyhold

Vict . c . 73 , n ow replaced by th e Copyh old Act, 1 894,

ACt ’ 1 887'

s . 88, wh ich enacts that th e th ir tieth section Of th e

Con veyan cin g an d Law of P roper ty Act, 1 881 , shall
n ot apply to lan d of copyh old or cu stomary ten u re
ve ste d in th e tenan t on th e cou r t rolls upon trust or

by w ay Of mortgage .

”
5 13 .

2 . As to th e mortgagee ’

s r igh ts, b e is en titled to 2. M
o
re

.

e n ter in to possession of th e lan ds, an d to take th e gagee s n gh ts’
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ren ts an d profits, un less the re is som e agre emen t to
th e con trary ; an d if th e secu r ity is in su fficien t, h e
m ay Open m in es b u t h e m ay n ot com m it waste . He

m u st , h owever , accoun t for th e ren ts h e rece ive s, or ,
b u t for h is wilfu l defau lt, m igh t have rece ived, an d
pay an occupation -ren t for su ch part as h e m ay ke ep

in h is ow n posse ssion . (2 R obbin s Mortg .

B u t a m ortgage e Wh o has n ot en tered in to
possession is n ot en titled to an accou n t of back ren ts

as again st a su bsequ en t m ortgage e w h o has n ot be en
in posse ssion . B y th e Con veyan cin g Act, 1 881 ,

'

in th e

case of am ortgage m ade afte r th e 31 st of D e cem ber ,
1 881 , am ortgage e in posse ssion has, un le ss preven ted
by th e term s Of th e m ortgage deed , as again st pr ior
in cum b ran ce rs an d th e m or tgagor , power to m ake an d
con tract for an agr icu ltu ral or occupation lease n ot

exceedin g twen ty-on e year s, an d a bu ildin g lease n ot

exceedin g n in e ty—n in e years, eve ry su ch lease to take
efie ct in possession n ot later than twe lve m on th s after

its date , an d to re se rve th e best ren t with ou t fin e ,
except that in th e case of a bu ildin g lease th e re m ay
b e an om inal ren t for th e first five years . (44 45

Vict. c . 41
, s . He m ay also,

wh en in posse ssion ,
cu t

an d se ll tim ber an d oth er trees n ot plan ted for sh e lter
or ornam en t wh ich are r ipe for cu ttin g . (44 45 Vict.
c . 41 , s. Th e m ortgage e m ay also at any tim e

afte r th e date Of th e m ortgage de ed , in su re an d keep
in sured in su rable prope rty , th e prem ium s

“be in g a

charge upon th e property, with in tere st, like th e

mortgage m on ey . An d h e m ay also, wh en th e m ort

gage m on ey has becom e du e , appoin t a rece iver (see
infra, par . 5 22) of th e in com e Of th e m ortgaged
property , an d se ll or con cu r in se llin g (se e in fra, par .

5 40) th e mortgaged property . (44 45 Vict. c . 41
,
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(R obbin s Mortg . 1 32 ; Clarkson v. Henderson , 1 4

C. D . b u t in terest cann ot b e tu rn ed in to prin cipal
to th e pre ju dice Of su bsequen t in cumbran ce s of which
th e mor tgagee has n otice at th e tim e of th e agreem en t.

(R ob bin s Mortg . 5 17.

A provision that if th e in terest on th e mortgage
m on ey b e n ot pun ctually paid, th e rate of in terest
shall b e in creased, as for in stan ce , that th e mortgagor
shall pay 4l. per cen t . if pun ctual in paymen t, b u t 5 l.
pe r cen t. if after th e appoin ted day, is regarded as i n
th e natu re of a penalty again st wh ich th e Cour t will
gran t re lief ; b u t aprovision that th e rate of in terest
shall b e redu ce d on pun ctual paymen t, or that th e
m ortgagor shall pay in tere st at 5 l. per cen t . , b u t that
if th e in terest b e pun ctually paid, 41. on ly shall b e
payable , is good, an d will b e enforced if th e paymen t
is pun ctual . (2 Robbin s Mortg . (a) 5 18.

Leases m ade by th e mortgagor to th e m or tgage e at
aren t are looked upon Wi th great su spicion , as like ly
to have or iginated in th e mortgagee havin g taken
advan tage of th e n ece ssitie s of th e m ortgagor to Obtain
a lease upon terms upon which th e property wou ld
n ot have been let except for th ose n ecessitie s. (2 Sp.

B u t alease for 21 years at afair r en t has been
uph e ld ; an d a lease will n ot b e set aside be cau se of_ a

subsequ en t chan ge in th e value of th e property leased,
in th e course of years. (2 R obbin s Mortg . 5 19.

Th e m ortgagee in posse ssion has a r igh t to add to
h is debt any sums h e m ay b e compe lled to pay for

arrears Of re n t, or for main tain in g th e title to th e

estate , or for re bu ildin g th e premises, or for n ecessary
(a) As to the validity ofan agreem en t for m aking . a larger am oun t

of principal payab le in default of pun ctual paym en t, see Thompson v.

Hudson , L. R . 4 H. L. 1 .
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repairs, or th e expe n se s Of re n e w in g a re n ewable
leasehold , w ith in te re st from th e tim e th e sum s we re
advan ced . B u t h e can n ot, by con tract or oth e rwise ,
en title h im se lf to m ake any charge for m anagem en t.

(2 S p . 649, Im provem en ts are n ot included
in ju st allow an ce s ; an d h e w ill n ot b e allowed for

them u n le ss they have bee n don e with th e con sen t of,

or have be e n acqu ie sced in by , th e m or tgagor . It has

be en ob se rved that am ortgage e m u st n ot im prove th e
m ortgagor ou t of h is property . (2 R obbin s Mortg .

1 203— 1 207 ; S h epard v . Jones, 21 C. D . 5 20 .

A m or tgage e is en titled to b e allowed all costs

reasonably in cu rr ed in re lation to th e m ortgage .

(N ational P ror in e ial B an k of E ng land V . Gam es
, 3 1

C. D . 5 82 ; B r ett
’

s Lead . Gas . In a su it for
redem ption or foreclosu re th e m ortgage e is en title d to
h is taxed costs, u n le ss h e has forfe ited th em by m is
con du ct. Th e plain tiff in a su it for redem ption pays
h is ow n costs

,
an d th e m ortgage e adds h is to h is

m ortgage debt. (Cotter ell v . S tratton ,
L . R . 8 Ch .

295 ; Tu rn e r V . Han cock, 20 C. D . 5 21 .

Th e m ortgage e is n ot allowed to m ake au v charge as

a re ce iver , if h e h im se lf has pe rsonally re ce ive d th e
ren ts, even th ough it m ay have be en agreed that h e

sh ou ld b e paid for h is trou b le in rece ivin g th em ,

an d th ough a rece iver m igh t have be en em ployed at
th e expen se of th e m ortgagor . B u t a pe rson du ly
appoin ted re ce ive r , wh ose du ty it is to ge t in th e

ren ts an d profits an d pay th e n e ce ssary ou tgoin gs
(an d, if appoin ted m anage r as we ll , to carry on th e

bu sin e ss), will b e allowed proper rem un e ration for h is
trou ble . A rece ive r m ay b e appoin ted by

'

th e Cou r t

u n de r stat. 36 37 Vict. c . 66 , s . 25
, wh e n it appears

to th e Cou r t j u st or con ve n ien t (pos t, par . 786) or

263

Allow an ce for

receive r.
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by th e parties, by th e m ortgage de ed or by a separate
de ed ; or by th e m ortgage e u n de r stat . 45 46 Vict.
c. 41 , s. 1 9. (2 R obbin s Mortg . 91 9 et seq .) B u t th e

re ce iver m u st ren de r accoun ts Of all re ce ipts an d

ou tgoin gs. 5 22.

A m or tgage e of aWe st In dia estate m ay stipu late
that th e con sign m en ts shall b e m ade to h im . An d,

if ou t of posse ssion , h e m ay take a ce r tain reward for
th e m anagem en t of th e e state , provided h e do n ot

m ake that em ploym en t a con dition . B u t wh en h e

take s possession ,
h e is n ot at liberty to charge th e

m ortgagor , w h om h e has ou sted, for th e trou ble h e
take s on h is ow n accou n t ; an d h e can n ot charge or

stipu late for com m ission on con sign m en ts, in su ran ce ,
an d th e like , b ut stan ds in th e position of th e m or t
gage e in possession Of an E n glish e state . (R obbin s
Mortg . 5 23 .

As am ortgagee is n ot allowed any advan tage beyon d
secu r in g h is pr in cipal an d in tere st an d costs, it follows
that wh e re an advowson is m ortgage d, an d th e livin g
becom e s vacan t pr ior to th e foreclosu re , th e m or tgagee

is com pe llable in E qu ity to presen t th e n om in e e of th e

m ortgagor ; even alth ou gh n oth in g b u t th e advow son
is m ortgaged , an d th e de ed con tain s a covenan t that
On any avoidan ce th e m ortgage e shall presen t. B u t

h e m ay pray asale of th e advowson . (R obbin s Mortg .

1 69, 5 24.

Th e m or tgagee is at liberty to stipu late for th e

Option of pre
- em ption , in case th e m or tgagor shou ld

determ in e to se ll . (2 Sp. In su ch case th e

Option of sale m u st b e left to th e m ortgagor , an d

th ere m u st b e n o restr iction as to th e pr ice ; an d th e
on ly effect of th e stipu lation is that if th e m or tgagor
wishe s to se ll th e m ortgaged property h e m u st g ive th e
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tim e with th e like powers as if th e sam e were a

chatte l real , an d w h o are deem ed h is h e irs an d

assign s with in th e m ean in g Of al l tru sts an d pow e rs.

(44 45 Vict. c . 41 , s. Wh ere th ere is n o

personal represen tative , a vestin g orde r will b e
n ece ssary (see R e P illing

’

s Tr usts, 26 C. D . 432 ; R e

l‘Villiam s, 36 C. D . b u t copyh olds are taken
ou t of th is provision . (S e e sup ra, par . 5 27.

If am ortgage e in posse ssion tu rn s ou t or re fu ses to

accept a re spon sible tenan t, h e is liable for an y loss
occasion e d th ere by . (2 R obbin s Mortg . 5 28.

B oth at Law an d in E qu ity, in th e absen ce Of

particu lar c ircum stan ce s, statu te s, j udgm en ts, an d

re cogn izan ce s, all ran k accordin g to th e ir dates.

(R obbin s Mortg . Th e pr ior ity Of equ itable
charge s on r eal estate , wh e re th e equ itie s are equal
in all oth er re spe cts than that Of pr ior ity of tim e ,

rank accordin g to th e ir date s in accordan ce with th e
m axim qu i p r ior est tempor e potior estj u r e . (2 R obbin s
Mor tg . 1 237 Marsh v . Lee , 2Wh . dc Tu . 1 07 R ice v .

R ice , 2 D re w ry , 78 Farran d v . Yorkshir e B an king Co . ,

40 C. D . An d wh e re m on ey is len t on an e qu itable
m ortgage , w ith ou t n otice ofaprior equ itable agr e em en t

affe ctin g th e sam e prope rty, th e len der gain s n o pr ior ity
over th e party claim in g un de r th e prior e qu itable
agre em en t, by gettin g in th e legal e state , after n otice
that th e m ortgagor has m ade h im se lf a tru stee for th e
pr ior in cum bran cer . (1Marnj ord V . S tohw asser , L . R .

1 8 E q . 5 5 6 , p ost, par . An d th e doctr in e of

pr ior ity be in g gain ed by n otice to th e legal h older ,
does n ot apply to equ itable charge s on r eal e state ,

or chatte ls real , or to su ch pe rsonalty as is in E qu ity
real e state , u n le ss th e charge b e ve sted in atru ste e , or

is on tru st m on ey be in g th e proce eds of sale of real
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estate , or on a portion raisable ou t of real estate , or
on any su ch in te re st in lan d ve ste d in tru stees as can

on ly reach th e han ds of th e ben eficiary in th e shape Of

m on ey ; b u t it has refe ren ce to su ccessive assign ee s in
case Of assign m en ts of chatte ls personal, an d in su ch

case th ere is n o distin ction between legal an d equ itable
in cum bran ce s. (R obbin s Mortg . 1 236, An d

wh ere a su bsequen t in cum bran cer w h o m akes an

advan ce with ou t n otice ofaprior in cum bran ce Obtain s
a con veyan ce of th e legal e state from a tru ste e for all

in cum b ran cers, with n otice of th e ir r igh ts, or of th e

legal e state affe cted with an expr e ss tru st for th e pr ior
in cum bran cer after n otice of th e tru st, h e w ill n ot

Obtain pr ior ity . B u t su bj ect to th e cases ju st m en

tion ed, wh e re a su bsequ en t equ itable in cum bran cer
w h o had ,

at th e tim e of th e advan ce , n o n otice of a

pr ior equ itable in cum bran ce , after w ards Obtain s th e
legal e state , h e obtain s pr ior ity ove r th e pr ior
equ itable in cum bran cer , accordin g to th e m axim ,

wh e re th e equ ities are equal th e Law m u st prevail .
Th u s , if a th ird m ortgage e , w h o, at th e tim e Of

len din g h is m on ey , has n o n otice of a se con d m or t

gagee , purchase s th e first legal m or tgage , j u dgm e n t
,

statu te , or re cogn izan ce , eve n afte r n otice of th e

secon d m or tgage , so as to acqu ire th e legal title , an d
h olds both secu r ities in h is ow n r igh t, E qu ity will tack
both in cum bran ce s toge th e r in h is favou r ; so that th e
secon d m ortgagee will n ot b e perm itted to rede em
th e first, w ith ou t re de em in g th e third also ; on th e

pr in ciple that w h e re th e equ itie s are equal th e Law
shall pr evail . (2 R obbin s Mortg . B u t if a

pu isn e creditor , by ju dgm en t, statu te , or re cogn izan ce ,

buys in a prior m ortgage , h e will n ot b e allowed to
tack h is j udgm en t to su ch m ortgage , so as to cu t ou t

Tack ing .

267
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or postpon e a m esn e m ortgage ; be cau se h e did n ot

originally advan ce h is m on ey on th e im mediate credit
of th e lan d, an d by h is judgmen t, h e did n ot acqu ire
an y righ t in th e lan d, b u t before th e stat . 1 2 Vict .
c . 1 1 0 , on ly a lien on th e lan d, wh ich migh t or m igh t
n ot b e en force d . (2 R obbin s Mortg . 1 228 Sp en cer

v. P earson
,
24 B eav . An d th e be tter Opin ion

wou ld appear to b e that th is is still th e case ,alth ough ,

un der th e 1 3th section of that Act, a judgm en t will
Ope rate as acharge on real e state , except so far as th e
stat . 27 28 Vict. c . 1 1 2, affe cts th e case . (R obbin s
Mortg . 1 229 ; b u t see F ish er Mortg . S in ce th e
latte r Act

,
h oweve r , th e lan d is n ot affe cted , an d n o

r igh t to tack can arise un til th e lan d is actually
de livered in exe cu tion un der a wr it Of e leg it or

oth erwise , an d th e judgm en t is registere d in accord
an ce with th e provision s of that Act. An d it wou ld
seem that even after de livery creditor th e can n ot get

rid of th e m esn e in cum bran ces by gettin g in a first
legal m ortgage . (R obbin s, 1 230 ; b u t see F ish e r ,
Moreove r , th e effect of th e judgm e n t be in g on ly to
charge th e in terest wh ich rem ain s in th e debtor , th e
c redito r can have n o r igh t, by m ean s of tackin g , to
cu t Off an in cu m bran ce wh ich preceded h is ju dgm en t.

(E x par te l
/l

’

hitehonse , 32 C . D . 5 1 2 ; D avis v . F r eethy ,

24 Q . B . D . An d, on th e oth er han d , wh en th e
lan d has been actually de livered in exe cu tion un de r
that Act, aprior m or tgage e can n ot, even alth ough h e
has n o n otice of th e wr it Of e legit, affe ct s th e r igh t of.

th e judgm en t creditor by tackin g to h is pr ior m ortgage

a charge su bsequ en t to th e ju dgm en t . (2 R obbin s
Mortg . 5 29.

Upon th e prin ciple that wh ere th e equ itie s are

equal th e Law shall prevail , if afirst m or tgagee , w h o
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in cum bran cer can n ot, by buyin g a su bsequ en t m ort

gage , tack it to h is statu te or judgm en t, becau se h e
did n ot advan ce h is m oney on th e im m e diate credit Of
th e lan d . (2 Sp . 740 b u t see R obbin s Mortg .

An d a pr ior m ortgage e havin g a bon d debt (which
p er se is n ot a charge on lan d), can n ot tack it again st
any in terven in g in cum bran cer Of a supe r ior rank

betwe en h is bon d an d m ortgage, or again st oth er

creditors, or even again st th e m ortgagor him se lf, or a
pu rchaser Of th e equ ity of redem ption , b u t on ly (to
avoid circu ity of action )again st th e h e ir or be n eficial
devisee . (S t. 41 8 ; 2 R obbin s Mortg . 5 31 .

B y th e Ven dor an d P urchaser Act, 1 874 (37 38

Vict. c . s. 7, th e righ t of priority or protection by
any legal estate , an d by tackin g , w as taken away . B u t

th is enactm e n t w as repealed as to E n glan d as from
th e date of its operation , except as to anyth in g don e
th e reun de r before th e com m en cem en t Of th e repealin g
statu te , by th e Lan d Tran sfer Act, 1 875 , s . 1 29. 5 32.

Wh en a puisn e m ortgagee has bou gh t in a pr ior
in cum bran ce , b u t th e legal estate is ve sted in a

tru stee , or th e pu isn e m ortgage e has n ot Obtain ed th e
legal title , or h e take s in au tr e dr oit, th e in cum bran ce s
are paid in th e order of th e ir pr ior ity in poin t Of tim e ,

accordin g to th e m axim , Qu i p rior est tempor e p otior est

in j ur e , an d th e pr in ciple that h e w h o has th e be tter
r igh t to call for th e legal title , or for its prote ction ,

shall prevail . (S t. 41 9 2 Sp . 5 33.

Wh ere a legal m ortgage is executed, an d th e m or t
gagee m akes proper in qu iry for th e title de eds , an d
th e m or tgagor assign s an apparen tly satisfactory
reason for n ot han din g over or producin g th e dee ds
to th e m ortgagee , th e legal m ortgage 'will n ot b e

postpon ed to a pr ior equ itable . m or tgage , Of wh ich
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th e legal m ortgage e had n o kn owledge or n otice .

(Agra. B an k v . B ar rg ,

'

L . R . 7 H. L . 1 35 ; Oth e r v .

H in ton , 68 L . J . Ch . 5 34 .

Wh e re afirst m ortgagee volun tar ily , distin ctly , an d

u n ju stifiab ly , th rou gh frau d or gross n eglige n ce , allow s
th e m or tgagor to re tain th e title deeds , or allows th e
m ortgagor to ge t possession of th em , h e will b e post
pon ed to asu bsequ en t m ortgagee or pu rchase r w ith ou t
n otice of th e pr ior m ortgage . B u t th e on u s of provin g
su ch fraud or n egligen ce is on th e person seekin g to
postpon e th e oth e r . (S t. 53393 ; an d see Me re

care lessn ess or wan t of pru den ce w ill n ot postpon e th e
legal ow n e r . B u t h e will b e postpon ed if h e has m ade
n o prope r in qu iry for th e de eds, or has en tru sted th em
to an agen t w h o has be en gu ilty of fraud . (N or ther n

I n suran ce v . lt ipp ,
26 C. D . 482 B re tt

’

s Lead . Gas.

2 1 0 Clarke V . P alm er , 21 C. D . 1 24 Lloyd
’

s B ankin g

Co. V . Jon es, 29 C. D . 221 B rocklesby v . Temp eran ce

B u ild ing S ocie ty , (1 895 )A. C. 1 73 Olirer V . H in ton ,
68

L . J . Ch . 94 R e Castell and B r ow n , (1 898) 1 Ch .

S O if h e con ceals h is m ortgage from ape rson w h o, as

h e kn ow s, is abou t to len d m on ey to th e m ortgagor ,
h e will b e postpon ed to that pe rson . (S t. 390 ;

’

ilson v . U
’

ilsOn
,
L . R . 1 4 E q . A secon d in cum

b ran cer Of a tru st fu n d , w h o has given n otice of h is

in cum bran ce to th e tru stee s of th e property , wh eth er
h e has in qu ired of th em as to th e state of th e title or

n ot, will b e prefe rred to a pr ior in cum bran ce r , w h o

has om itted to g ive n otice Of h is in cum bran ce to th e
tru ste e s . (2 S p . 764 ; B rett

’

s L . C. An d if a

prior in cum bran ce r on real estate devised in tru st for
sale , omits to give n otice to th e tru stee , before n otice
is g iven Of a su bsequ en t in cum bran ce , h e will b e
pos
tpon e d to th e su bsequ en t in cum bran ce r . (Lee v.

0
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Harrie tt, 2 K. J . 5 31 Arden V . Arden ,
29 C. D . 702

an d see an te ,par . B u t am ortgage e ofan equ itable
e state in. lan d n ot dire cted to b e sold has n o occasion to
give n otice to th e tru ste e s, e ith e r to com plete h is title
as again st h is m ortgagor or to secure to h im se lf h is
prior ity again st subsequ en t in cum b ran ce rs. (R 0 0p er

v. Har r ison ,
2 K. 8: J . An d a tran sferee Of an

equ itable m ortgage e n eed n ot give n otice to a m ort

gagor in orde r to protect h is title (R e R ichards
,
45 C. D .

5 89, though it will give h im an advan tage if
the m ortgagors are tru stees . (B re tt ’s L . C. A

de claration of tru st Of an ou tstan din g term , with a

de live ry Of th e deeds creatin g an d con tin u in g th e

term ,
has been h e ld to give a su bsequ en t in cum

b ran cer a better equ ity than a m e re declaration of

tru st taken by a pr ior in cum bran cer . (S t. 5 21 b,
an d n ote 2 Sp . 5 35 .

In depen den tly of th e stat. 37 38 Vict . c . 62 (an te ,

par . 1 32a), a charge created by an in fan t (wh e th e r
repre sen tin g h im self to b e an adu lt or oth erwise) will
b e postpon ed to a su bsequ en t m ortgage execu ted“ by
h im wh en of fu ll age . (Inm an v . In m an , L . R .

1 5 E q . 5 36 .

3 . As to th e rem edies of th e m ortgagee to se cure

th e discharge of th e m ortgage , afore closure is in m an y
case s th e appropr iate rem edy . (S t. 5 37.

An in term ediate m ortgagee is en titled to a fore

closu re again st th e mortgagor an d all m ortgagees
su bsequen t to h im se lf. (G r eenough v . Littler , 1 5

C. D . A person en titled to a par t on ly Of th e

m ortgage m on ey can n ot fore close a portion Of th e

e state . (2 Sp. P roceedin gs for fore closu re m ay
b e taken u n til th e m ortgage is actually paid off an d

n otwithstan din g a de cree for redemption ; for th e
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or in th e r ight of redemption , an d n otwithstan ding
th e dissen t of any other person , an d n otwith stan din g
that th e m ortgagee or any person so in terested does
n ot appear in th e action , an d with ou t allowing any
tim e for re dem ption or for paymen t of th e m or tgage
mon ey, m ay, if it th in ks fit

,
direct a sale Of th e

mortgaged proper ty on such term s as it thin ks fit
,

in cludin g, if it th inks fit, th e deposit in Cou rt of a
reasonable sum fixe d by th e Cou r t , to m ee t th e

expen se s of sale , an d to secu re perform an ce of th e

term s (3) in an action brough t by ape rson in terested
in th e r igh t of r edem ption , an d seekin g a sale , th e
Court m ay, on th e application Of any defen dan t,
direct th e plain tiff to g ive secu r ity for costs, give
th e con du ct of th e sale to any defen dan t, an d give
dire ction s as to costs ; (4) th e Cou rt m ay direct a
sale with ou t de term in in g th e pr ior itie s of in cum

bran cere . Th e sale m ay b e dire cted upon an

in terlocu tory application (Wooley v . Colm an , 21 C. D .

an d eith er
'

in aforeclosu re or redem ption action
at any tim e before th e action is con clu de d by th e
de cree absolu te . (Un ion B ank of Lon don v . Ingram ,

20 C. D . B y se ct . 5 of th e sam e Act
, provision

is m ade for th e discharge of in cum bran ce s on th e sale
of lan d . B u t th e Cou rt will n ot act un der th is sec

tion wh e re th e in cum bran ce e xceeds th e valu e of th e

lan d . (G r eat Nor ther n R ailw ay V . S an derson
, 25

Oh . D . 5 40 a.

Though a pow er of sale b e harshly exercised, an d
at atim e wh en , havin g re gard to th e in tere sts of th e

m ortgagee , h e wou ld n ot have be en advised to se ll ,
yet th e sale can n ot b e im peach e d on that accoun t.
(2 Sp . 634, Th e powe r of sale be in g g iven to

th e m ortgage e for h is ow n ben efit, th e Court will n ot
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in te rfere un le ss the re is collu sion or reckle ss im pro
prie ty tan tam oun t to frau d, or u n le ss th e pr ice is so

low as to b e eviden ce of frau d . (Warn er v . Jacob
,
20

C. D . 220 ,
224 ; an d see Martin son V . Clow es, 21 C. D .

B u t a sale m ay b e set aside as oppressive an d
irregu lar when it is m ade for oth er purposes than th e
recove ry of h is m on ey . (R ob er tson v . N or ris , 1 G if.

421 ; affi rme d on appeal .) An d if h e se lls, after
ten der of pr in cipal an d in te re st (an d costs, u n less
th ey are unasce rtain ed, an d th e secu r ity am ple),
th e sale wil l b e set aside , as again st h im an d a

purchaser , with n otice of th e ten der . (Jen kin s v.

Jon es, 2 G if. 99 ; 2 R ob bin s ’

Mortg . 5 41 .

A sale m ay b e m ade w ithou t n otice to th e m or tgagor ,

and with ou t h is con cu rr e n ce , u n less that is m ade

a con dition . (2 S p . 635 ; N ew m an v . S elfe , 33

B eav. 542.

B u t apow er to se ll with ou t n otice m ay b e oppre ssive
u n de r cer tain circum stan ce s, as in th e case of am ort
gage by a clien t to h is solicitor , or a m ortgage of a

reve rsion by a n e cessitou s person . (R obbin s’

Mortg .

5 43.

Whe re n otice to th e m ortgagor is requ ired , a clause
that a pu rchaser shou ld n ot b e requ ired to ascertain
that n otice had be en g iven , an d that the mortgagee ’

s

re ce ipt sh ou ld b e a sufficien t discharge , doe s n ot apply
to a case wh er e th e pu rchase is m ade with actual
kn owledge that su ch n otice has n ot be en given .

(Parkin son v . Han bu ry, 1 D r . S m . 5 44.

Th e mortgage e w h o se lls and h is tru stee are n ot

allowed to pu rchase th e m ortgaged e state . (R obbin s ’

Mortg . B u t a secon d mortgagee m ay b uy un de r
apo

we r Of sale from th e first m or tgagee an d in su ch

case h e will obtain , as again st th e mortgagor , an
T 2
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irredeem able title to th e property. (P arkin son v .Han

bury, L. R . 2 H . L . 1 ; S haw v . B un n y, 2 D . J . S . 468 ;

Kirkw ood v . Thomp son ,
2 Hem . Si M . 545 .

A m ortgagee w h o has sold un der h is power , bein g
a tru stee of th e surplu s proce eds, mu st ren der an

accou n t of h is claims in re spect of pr in cipal, in terest,
an d costs . (Wm s . on Accoun t, 5 46.

B u t a m ortgage e exercisin g h is power of sale is
on ly so an swerable to person s oth er than th e m ort
gagor Of whose in cum bran ce s or equ itie s h e has

n otice . (Thor n e V . H eard , (1 895)A. C. 547.

A m ortgagee m ay u se all th e rem edies be lon gin g
to h is character Of m ortgagee , an d exercise all th e
powers that are given to h im , as an d wh e n h e pleases,
even con cu rren tly . (2 R obbin s’ Mortg . A

power Of sale th erefore does n ot in terfere with th e

r ight Of th e m ortgagee to fore closure . If a debt is
secu red by th e m ortgage of real estate , an d also by
covenan t an d collaterally by bon d, th e mortgage e m ay
pu rsu e all h is rem edies at th e sam e tim e an d in th e

sam e action . (P ou
f lett v . H ill, (1 893) 1 Ch . If

h e obtain s fu ll paym en t on th e bon d or covenan t, th e
m or tgagor is, by th e fact Of paym en t , en titled to

redeem th e estate , an d foreclosu re is preven ted or

n ot allowed . B u t if th e m ortgagee Obtain s on ly part
paym en t on th e bon d or covenan t, h e m ay go on with
h is foreclosu re su it, an d, givin g credit in accoun t for
w hat h e has recove red on th e bon d or covenan t, h e
m ay foreclose for n on -

paym en t Of th e rem ain de r . On

th e oth er han d , if h e Obtain s a foreclosu re first, and
alleges that th e valu e of th e e state is n ot su fficien t to
satisfy th e debt, he is n ot absolu te ly preclu ded from
su in g on th e bon d or covenan t b u t it is he ld that by
doin g so h e give s to th e m ortgagor aren ewed r ight to
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Hen ce , if th e m or tgagee is in possession or rece ipt
of profits, an d th e m ortgagor applies to b e allowed to
redeem , before th e r igh t of redem ption is lost by a
lapse of twe lve years dur in g wh ich n o ackn ow ledg

m en t has been m ade by th e m ortgage e of th e

m ortgagor
’

s title or of h is r igh t of redem ption , th e

m ortgagee will th en b e treated precise ly as a tru ste e
for th e m ortgagor , inasm u ch as h e will b e com pe lled
to re -con vey th e e state , an d accoun t for every kin d of

profit that h e has m ade in th e ordinary w ay, or which,
b u t for h is wilfu l defau lt, h e m igh t have m ade . (S ee

S t. 1 01 3 , 1 01 6 , 1 028 a ; Wm s . on Accou n t, 1 46 ;
Taylor V . M ostyn , 33 C. D . 226 ; Main land V . Upj ohn ,

41 C. D . 5 5 1 .

Th e com m on equ ity of redem ption , or ordinary
r igh t wh ich th e m ortgagor has in E qu ity of redeem

in g th e e state , is so in separable an in ciden t to a

m or tgage that it can n ot b e disan n exed from such a

tran saction , or con trolled even by an expre ss agree
m en t . (S t. 1 01 9 ; R obbin s ’

Mortg . An d th is
con stitu tes an equ itable estate in th e lan d , wh ich m ay

b e gran ted ,
devised , an d en tailed ; an d if en tailed,

m igh t have be en barred by a fin e or r e cove ry, an d
m ay n ow b e barred by adisen tailin g deed , as is liable
to a tenan cy by th e cu rtesy, an d , sin ce th e statu te
3 4 W ill . IV. c . 1 05 , s . 2, to dowe r . (S t. 1 01 5 ;

B obbin s’

Mortg . Also th e equ ity of redem ption ,

u n less th ere appears a clear in ten tion of m akin g a
n ew se ttlem en t of th e m ortgaged proper ty, rem ain s
subje ct to th e u ses or tru sts to which th e property w as
subject before th e m ortgage . An d th e m ere form,

wh ich m ay b e affe cted by inaccu racy or m istake , of
reversion of th e equ ity of redem ption is often n ot of

itse lf sufficien t to alter th e previou s title . (2 Smith ’

s



MORTGAGE S or REALTY .

R eal an d P ersonal P roperty , 6th ed . par . 1 094 Jon es

V . D avies , S C. D . 5 5 2.

A m ortgagor m ay, by a su bsequ en t de liberate act,
e xtin gu ish h is equ ity of redem ption . Th u s, am ort

gagee m ay pu rchase th e equ ity'

of redem ption of th e

m ortgagor . (1 R obbin s ’

Mortg . B u t th e Cou rt
views su ch a tran saction w ith j ealou sy . (2 Sp .

An d if a m ortgagor in em barrassed circum stan ces

con veys h is equ ity of redem ption (un der pressure for
paym en t of th e m ortgage deb t) for a sum con siderably
less than its valu e , th e sale will b e set aside . (F ord

V . Olden ,
L . R . 3 E q . 5 5 3.

A m ortgagor can n ot redeem part of th e m ortgaged
property in clu ded in th e sam e m ortgage . Wh e re

th erefore tw o or m ore distin ct properties are in clu ded
in on e m ortgage , an d for on e advan ce , h e can n ot

rede em on e of th em with ou t rede em in g th e wh ole .

(Hall V . Haifa/rd , 32 C. D . 5 5 3 a.

Th e r u le with regard to th e con solidation of m ort

gage s still h olds good whe re th e m ortgage s were
m ade before th e Con veyan cin g Act, 1 881 , or wh e re
th e Act is expre ssly excluded , as is often th e case .

Con solidation m ay b e de scr ibed as th e r igh t of a

mortgage e , havin g tw o or more secu r itie s from th e

sam e mor tgagor , to refu se to allow h im to redeem

on e with ou t redeem in g th e oth er or oth ers. Wh ere

therefore a m ortgage e len ds tw o distin ct sum s to th e

sam e m ortgagor on tw o secur itie s, alth ough they b e
on ly equ itable se cu r itie s, an d althou gh created by tw o
distin ct in strum en ts, an d at diffe ren t tim es, an d

alth ou gh th e property in on e b e real an d th e oth e r
personal , th e m ortgagor or any on e claim in g un der
h im (even apu rchase r of th e equ ity of redem ption or

mortgagee of th e estate sough t to b e rede em ed, w h o

279
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had n o n otice of th e m ortgage on th e e state n ot sought
to b e redeem ed), can n ot re de em th e proper ty com pr ised
in on e secu r ity with ou t redeem in g th e other also for

th e person w h o has th e tw o m ortgage s has a r ight
to con solidate th em , so as to in sist on both be in g paid
off togeth er . B u t th e m ortgage s m u st b e ve sted in
on e an d th e sam e han d ; an d a possibility that th ey
m ay be com e so vested is n ot en ough . (R iley v . Hall,

79 L . T. An d wh ere tw o m ortgage s of distin ct
estate s or iginally vested in difieren t m ortgage es are

tran sferred to on e person , even with n otice of a secon d
m ortgage , th e secon d m ortgagee can n ot redeem th e

on e estate withou t th e oth e r . An d th e tran sfe ree s of

am ortgage m ade by aperson w h o afterwards becom es

bankrupt are en titled to tack a debt in suffi cien tly
secu red by a previou s m ortgage of oth e r prope rty
m ade to them directly, th ough they took th e tran sfer
after an d with n otice of th e adju dication . An d Whe re
th e m ortgage e has sold on e estate un de r a power of

sale , h e m ay apply th e balan ce of th e proceeds of

that estate , after paym en t of th e m ortgage debt
upon it, towards paym e n t of th e debt upon th e oth er .

(S t. 1 023 , n ; R obbin s’

Mortg . 85 5 ; B rett ’s L. C.

21 6 ; 2 Wh . Tu . 1 43 ; Vin t V . P adget, 2 D . J .

61 1 ; Cum m in s v . F letcher
, 1 4 C. D . 699 ; Hao

'ter V.

Colm an ,
1 9 C. D . 630 ; Jen n in gs V . Jordan , 6 A. C

698 ; P ledge v . White , (1 896) A. C. 5 54.

B u t wh ere th e m ortgage s, or on e of them , are or is

m ade after th e S l st of Dec . 1 881 , th e r igh t of con

solidation is, un less a con trary in ten tion is expre ssed
in th e m ortgage deeds or on e of th em , taken away by
th e Con veyan cin g Act, 1 881 , wh ich enacts, by s. 1 7,
“
A m ortgagor seekin g to redeem any on e m ortgage

shall, by virtue of thisAct, b e en title d to do so withou t
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An d it wou ld seem that a judgmen t creditor w h o has

n ot issued execu tion has ar igh t to redeem . (R obbin s ’

Mortg . 696 Cork V . R u ssell , L. R . 1 3 E q . As

regards th e r igh t to redeem , th e re is n o substan tial
differen ce between am ortgage in th e form of a tru st
for sale and am ortgage in th e ordinary form . (Wicks

v . S c rip-en s, 1 Joh n s. H . 21 5 Kl r lcw ood V . Thompson

2Hem . M . 392. 5 5 5 .

Wh ere th e own er of leaseh old proper ty first m ort
gaged it by dem ise , an d th en su ble t it, an d th e

m ortgage e refused to recogn ise th e tenan t , it w as

h e ld that th e tenan t w as en titled to rede em . (Tarn

V . Tu rn er , 39 C. D . 5 5 5 a.

A pu rchaser of an equ ity of redem ption can n ot

redeem an existin g m ortgage un til] h is pu rchase is
com pleted . (2 Sp . 5 5 6 .

Wh ere th e m ortgagee is n ot, an d has n ot been , in

posse ssion , it is enacted by th e Con veyan cin g Act,
1 881 , s. 1 5 , that wh ere a m ortgage e is en titled to
rede em , h e shall , by virtu e of

I
th is Act, have powe r to

requ ire th e m ortgagee in stead oi
'

re con veyin g ,
an d on

th e term s on wh ich h e wou ld b e boun d to recon vey, to
assign th e m ortgage debtan d convey th e m ortgaged pro
perty to any th ird person as th e m ortgagor dire cts,an d
th e m ortgage e shall

,
by virtu e of th is Act, b e boun d to

assign an d con vey accordin gly . An d th is enactmen t
take s effect n otwith stan din g any stipu lation to th e

agn y
s

'

gg
cin g con trary . An d th e Con veyan cin g Act, 1 882 (45 46

Vict . c . s. 1 2, enacts that, Th e r igh t of th e

m ortgagor un der section fifte en of th e Con veyan cin g
Act, 1 881 , to requ ire a m ortgage e , in stead of re con

veyin g, to assign e m or tgage debt an d con vey th e
m ortgaged to ath ird person , shall be lon g to
an d b e Capable of be in g en forced by each in cumbran cer ,
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or by th e m ortgagor , n otwith stan din g any in termediate
in cum bran ce ; b u t a requ isition of an in cum bran cer
shall prevail ove r a requ isition of th e m ortgagor , an d,
as between in cum b ran cers, a requ isition of a pr ior
in cum bran ce r shall prevail over a requ isition of a

su bsequ en t in cum bran cer . (Teevan v . S m ith , 20

C. D . 724 ; Ald erson, V . E lgey, 26 C. D . 5 67 ; E
-
r cr itt V .

Automatic
, (1 892) 3 Ch . 5 5 6 a.

E ve ry person w h o has a r igh t to rede em th e m or t

gage m ay redeem an y pr ior in cum bran ce r , on paym en t
of pr in cipal , in tere st , an d costs du e to h im ; th e

redeem in g party bein g also liable to b e redeem ed by
th ose be low h im , w h o are all liable to b e redeem ed
by th e m ortgagor . (2 S p . 5 5 7.

A m ortgagee in possession , or in rece ipt of th e

r en ts an d profits of th e m or tgaged property , is boun d
to accoun t for all h e has re ce ived, or wh ich , b u t for

h is wilfu l n eglect or de fau lt , h e m igh t have rece ived .

(Wm s. on Accou n t , B u t h e is n ot boun d to

accou n t for any profit der ived from a con tract or

dealin g m ere ly collate ral to th e m ortgage , if su ch

advan tage is fair an d reasonable , an d doe s n ot preven t
re dem ption on paym e n t of pr in cipal , in tere st, an d
costs . (S an tley V . Wilde , (1 899) 1 Ch . Th u s,

wher e th e m ortgage e s of a public-h ou se en tered in to
posse ssion , an d le t th e hou se to te nan ts u n der agree
men ts bin din g th em to pu rchase th e ir beer from th e

m or tgagee s, it w as h e ld that th e mortgagee s were n ot

bou n d to accoun t for th e profits, wh ich were con

side rab le , der ived from th e sale of be e r to th e tenan ts,
alth ou gh th ey were liable to accoun t for th e in creased
ren t th ey m igh t have obtain ed from tenan ts u n der n o

su ch restr iction as to pu rchasin g th e ir beer . (White

V . City of London B r e w e ry, 39 0 . D . An d in

c)

Accoun ts.
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settling th e accoun ts between th e mortgagor and

m ortgagee , wh e re th e latter has been in posse ssion ,

som etim e s an n ual re sts are m ade , so that th e excess
of ren t or valu e beyon d th e in tere st m ay b e applied
in liqu idation of th e prin cipal . (Wm s. on Accoun t,

As a gen eral ru le , re sts are n ot m ade wh ere
th e in te re st of th e m ortgage is in arrear at th e tim e

wh en th e m ortgagee take s possession . B u t wh e re
th ere is a special reason for m akin g an n ual re sts,

as wh e re th e ren ts an d profits con siderably e xceed
th e in tere st, re sts will b e directed . Th e fact

that n o arrears of in terest are du e at th e time wh en
th e m ortgage e en ters in to posse ssion ,

when taken with
oth er circum stan ces, m ay b e a grou n d for dire ctin g
re sts ; or if n o in te rest is du e , or if th e in terest in
arrear is converted in pr in cipal , th ere , an d in su ch

cases, an n ual re sts will b e m ade . (S t. 1 01 6 a;

S cholefield V . Lockw ood (No. 32 B eav. B u t

wh eth e r in terest is in arrear or n ot, rests will n ot

gen erally b e dire cted wh ere th e m ortgagee has been
dr iven to take possession in orde r to defen d h is

secu r ity . (Wm s. on Accoun t, An n ual re sts

will equally b e directe d in respect of th e occupation
ren t fixe d on a m ortgage e in posse ssion , as in respect

of ren ts rece ived . (2 Sp . 5 5 8.

Th e m ortgagor is n ot en titled to th e possession , in

respect of h is equ itable estate , un le ss th ere is som e

special agreem en t to that effect, b u t h e h olds it sole ly
at th e will of th e m ortgagee , w h o m ay at any tim e ,

withou t g ivin g an y pr ior n otice , recover th e sam e by
e jectm en t again st h im , un le ss h e is ready to pay

pr in cipal , in tere st, an d costs, or again st h is tenan ts
u n der atenan cy created su bsequ en tly to th e m ortgage
an d h e is n ot even en titled to reap th e crop . B ut so
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leases n ot e xceedin g twen ty-on e years, an d (2)bu ildin g
leases n ot exce edin g n in ety -n in e years, to take effect
in posse ssion n ot later than twe lve calen dar m on th s
after th e date of th e lease , a coun terpart of wh ich
m u st b e de livered by th e m ortgagor to th e m ortgagee ,
or , wh ere m ore than on e , to th e first m ortgagee ,

with in on e calen dar m on th , an d by th e lessee to the
le ssor , th e bu ildin g lease s to b e in con side ration of th e

erection of n e w ,
im proved, or repaired bu ildin gs with in

n ot m ore than five years, an d m ay b e at a n om inal
ren t with in that tim e ; provided that n o oth e r lease
can b e m ade than su ch as cou ld have been m ade by
th e m ortgagor or m ortgage e with th e con sen t of all

in cum b ran cers if th e Act had n ot passed . (44 45

Vict . c . 41 , s. 5 61 .

V. Wh ere am ortgage is by assignm en t of a lease
h old in tere st , th e m ortgagee (un less th e re is aspecial
provision to th e con trary), as be tween th e m ortgagor
an d th e m ortgagee , takes th e leaseh old subj ect to th e
covenan ts an d obligation s of th e or ig inal lease . B u t

'

if an un der lease , in stead of an assign m en t , is
taken , th e m ortgagee is protected . (R obbin s’

Mortg .

5 62.

A m ortgage , wh eth er legal or e qu itable , of leaseh old
prem ises, in clu des th e goodwill of a t rade followed
on th e prem ise s,an d th e fixtu re s. (2 Sp . 637 R obbin s’
Mortg . 5 63.

N e ith e r th e m ortgagor n or th e m or tgagee of a

ren ewable leaseh old is . b ou n d to ren ew, un less it is a
part of h is con tract to do so. Th e m ortgagee , h ow

ever , has ar igh t to ren ew an d to charge th e m ortgaged
property with th e costs of ren ewal an d in terest at th e
sam e rate as on th e or iginal prin cipal ; an d when
freeh olds an d leaseh olds are m or tgaged together , a
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provision chargin g th e costs of ren ewal with in terest
on th e whole of th e m or tgaged prope rty shou ld b e
in serted in th e m ortgage de ed . If th e mortgagor
ren ews, th e n ew lease will b e su bj e ct in e qu ity to th e
sam e m ortgage as th e old lease . An d if

,
in stead of

ren e w in g , th e m ortgagor pu rchase s th e r eversion , it

will b e su bject in equ ity to th e m or tgage . If aren ew
able leasehold is assign ed by w ay of m or tgage , an

agreem en t between th e lan dlord an d th e m ortgagee ,

w ith ou t th e con cu rren ce of th e m ortgagor , will n ot

bin d th e m ortgagor . (2 Sp . 65 0 ; 1 R obbin s ’

Mortg .

1 65 ; 2 ibid . 5 64.

VI . Wh ere th e re lation of m ortgagor an d m ortgagee

subsists, it is hardly possible that an agre em en t u n der
which th e m or tgage e is to h old th e lan d at a ren t
as an equ ivalen t for in te rest can b e supported ; it
be in g con sidered , in depen den tly of th e que stion as

to u su ry in case s u n der th e old law , to b e again st
pu blic policy that su ch agreem en ts sh ou ld b e pe r

m itted to take place be tween partie s, on e of wh om
has an obviou s advan tage over th e oth e r . (2 Sp .

5 65 .

VII. A solicitor m ay take am ortgage secu r ity from
h is clien t for costs. Form erly su ch a m ortgage w as

re str icted to costs already du e , b u t n ow it m ay exten d
to fu tu re costs, charges, an d disbu r semen ts to b e

ascertain ed by taxation or oth e rwise (33 34 Vict.
c . 28, s. 1 6 ; 44 45 Vict. c . 44, s. an d th e

solicitor m ay com men ce a foreclosu re action withou t
havin g first had h is bill taxed . B u t if am ortgage by
a clien t to h is solicitor con tain s un u sual clau ses they
will n ot b e en forced , u n less specially poin ted ou t to th e
c lien t. (2 Sp . 630 R obbin s’ Mortg . 609, 5 66 .

Form er ly a solicitor m ortgage e w as on ly en titled
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to ou t-of—pocke t expen ses, an d n ot to profit costs ; b u t
u n der th e Mortgage e s

’

Legal Costs Act, 1 895 , h e m ay

n ow charge h is ordinary costs for actin g in , n egotiatin g
an d com ple tin g th e m ortgage . 5 66 a.

VIII. Lan ds are som e tim e s con veyed by w ay of

secur ity to a th ird pe rson agre ed upon by th e borrower
an d a len der , or to th e len der h im se lf, in tru st , upon
n on -

paym en t of th e loan at th e appoin ted tim e , an d

u sually upon n otice , to se ll th e estate , to satisfy th e
debt ou t of th e proceeds. Th is is a spe cies of

m ortgage . It is n ot su ch a tru st for sale as th e
m or tgagor can en force ; becau se th e discre tion as to

se llin g or n ot is in th e m ortgagee alon e . On th e oth er
han d, th e m ortgagee can n ot foreclose , b u t is lim ited to
h is rem edy by sale . An d in th is case , th ough th e
m ortgagor covenan t to join , th e pu rchaser can n ot
requ ire that h e sh ou ld join in th e con veyan ce . (2 Sp .

634 ; Lockin g v . Parker
,
L. R . 8 Ch . 30 ; R e Alison

1 1 C. D . 5 67.

IX. Wh ere aperson affects to m ake am ortgage , b u t

th e dee d is defective , fu r th e r assu ran ce will b e
en forced in E qu ity . (2 Sp . If a m an , after
m akin g a defective m ortgage to on e pe rson , m ake s a

m ortgage by an assuran ce wh ich is effe ctual to give a
perfect title to an oth e r person , th e secon d will prevail,
if h e len t h is mon ey on th e security of th e lan d

, an d

withou t n otice ; becau se h e has equal equ ity an d th e
legal title . An d wh ere all th e in cum bran ces are
equ itable an d th e first is defective , n o h e lp will b e
afforded again st a subsequen t in cum bran ce . (2 Sp .

B u t (so far at least as th e stat . 1 Vict. c . 1 1 0

does n ot alter th e case) a defective mor tgage wou ld
prevail again st am ere subsequ en t ju dgmen t creditor ,
w h o is in th e nature ofavolu n teer as regards h is lien
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n omin ee of th e cu stomer , whereby th e stock w as lost
to th e tru st, it w as h e ld that th e bank were liable for
th e value of th e stock at th e time when they tran sferred
it to th e cu stom er

’

s n omin ee . (Magnus v. Qu een sland
National B ank, 36 Ch . D . 5 69 a.

Where th e death of th e mortgagee took place before
th e 1 st of Jan uary , 1 882, an d th e con dition is for

paymen t to th e mortgagee , h is he irs or h is execu tors,
th e mor tgagor , after th e death of th e mortgagee an d
before forfe itu re , m ay pay e ither th e he ir or th e

e xecu tor, as h e pleases, b u t after forfe iture th e mon ey
is

'

to b e paid to th e execu tor ; and even if paid to th e
he ir before forfe itu re , it be lon gs to th e execu tor ;
because in E qu ity a m ortgage debt is con sidered as
par t of th e mortgagee ’

s pe rsonalty th e mon ey cam e

from that source , an d is to b e re turn ed to it . (S ee

2 Sp. 65 0, 5 70 .

B ut in case of th e death of th e mortgagee on or

after th e 1 st of Jan uary, 1 882, th e legal in tere st in
e very mor tgage , n otw ith stan din g a te stamen tary dis
position , devolve s like a chatte l real on his legal
personal represen tative s, w ho are deemed h is he irs
and assign s with in th e mean ing of all tru sts and
powers (44 45 Vict. c . 41 , s. except in th e case

of copyholds. (S ee sup ra, par . 5 70 a.

When an agreem en t for a mor tgage con tain s a
stipu lation that th e pr in cipal mon ey shall n ot b e

called in for a certain time , th e Court, in se ttling
such an agreemen t, will make th e postpon em en t
con ditional on pun ctual paymen t of in terest, an d also,
if th e property is leasehold, on th e performan ce of

th e covenan ts. (S eaton v. Tw yford, L. R . 1 1 E q .

5 71 .

Ifamor tgagor pays Off th e principal to th e solicitors
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of th e m or tgagee , in stead of th e mortgagee h im se lf,
w ith ou t ascertain in g that th ey are au thorised to re

c e ive it , h e doe s it at h is ow n r isk . So that if th e
solicitors misappropriate th e m on ey, th e m or tgagor

w ill rem ain liable to th e m ortgagee or h is assign e e .

( ll
'

ithington V . Tate , L. R . 4 Ch . 5 72.

An d, on th e sam e prin ciple , if th e m ortgagor has
n ot r ece ived th e m on ey, th e m ortgagee can n ot m ain
tain th e validity of th e m ortgage de ed b y sh owin g
that h e paid th e m on ey to th e m ortgagor

’

s solicitor ,
u n le ss th e m ortgagee can show that th e m ortgagor

’

s

solicitor w as e xpre ssly au th or ise d to rece ive th e m on ey
by th e mortgagor . An d th e m ere fact that th e m ort
gagor

’

s solicitor w as in possession of am ortgage deed
e xe cu ted by th e m ortgagor did n ot au th or ise th e m ort

gagor
’

s solicitor to re ce ive th e m on ey for th e m ortgagor .

(Ea: par te S w in ban ks ; In r e S han ks, 1 1 C. D . 5 25 ;

E x par te B u tters, 1 4 C. D . 265 ; Gordon V . Jam es
,

30 C. D . 5 72 a.

B u t w here th e con side ration is to b e paid after th e
3 l st of D e cem ber , 1 881 , th e law is alte red by th e

Con veyan cin g Act, 1 88 1 (44 45 Vict . c . s. 5 6 ,

w h ich enacts, Wh ere a solicitor produ ces a de ed
havin g in th e body th er eof, or in dorsed th ereon , a

r e ce ipt for con sideration m on ey or oth er con sideration ,

th e deed be in g execu ted or th e in dorsed re ce ipt be in g
s ign ed by th e person en title d to give arece ipt for that
con sideration ,

th e de e d shall b e su fficien t au th or ity to
th e per son liable to give or pay th e sam e for h is

payin g or givin g th e sam e to th e solicitor , withou t
th e solicitor produ cin g any separate or oth e r dire ction
or au th or ity in that behalf

-

from th e person w h o

e xecu ted or sign ed th e de ed or rece ipt. B u t th e

solicitor mu st b e actin g for su ch last -m en tiofiéd

U 2
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person . (D ay v. Woolw ich E qu itable B u ilding S ociety,

40 C. D . An d th e Trustee Act, 1 893 , s . 1 7,

em powe rs tru ste es to appoin t a solicitor to rece ive
tru st m on eys, by pe rmittin g h im to produ ce a deed
havin g su ch arece ipt. 5 72 b .

With respect to statu tory m ortgage s, see th e Con
veyan cin g Act, 1 881 (44 45 Vict. c . ss. 26 -29,

an d also S ch edu le III . Part I . of that Act. 5 72 c.

XI. Th ere is a kin d of m ortgage called aWe lsh
Mortgage , w h ich ,

h owever , has n ow fallen in to disu se ,

in wh ich th ere is n o con dition or proviso for repay
m en t at any tim e . Th e agre em en t is that th e

m ortgagee , to wh om th e e state is con veyed , shall
rece ive th e ren ts till h is debt is paid ; an d in su ch

case th e m ortgagor an d h is represen tative s are at

liberty to rede em at an y tim e . (1 R obbin s’

Mortg .

5 73.

XII . Wh e re ah u sban d is se ised -far e uxoris, an d h e

an d h is wife join in a m or tgage , re servin g th e equ ity
of redem ption to h im an d h is h e irs, h e has th e equ ity
of redem ption ju i 'e uxoris as h e before had th e legal
estate , un less it is eviden t that th e tran saction is m ore

than am ere m ortgage , or th e lim itation of th e estate
is perfe ctly distin ct from th e equ ity of redem ption .

Hu n tingdon V . Hu n tingdon ,
2 Lead . Cas. E q . 2n d ed.

388 et seq . B u t at th e sam e tim e th e in ten tion to

alter th e previou s title m ay b e m an ife sted by th e

lan guage of th e proviso itse lf, an d th ere is n o n ece ssity
for an express declaration or a recital tO '

that effect.

(Atkinson v . S m ith , 3 D . J . 1 86 , 1 92 . Jon es v .

Davies, 8 C. D . 205 . S ee infra, par . 5 74.

Wh ere a m ortgage is m ade of th e wife ’

s lan ds, to
secu re m on ey borrowed by th e h u sban d—an d, in th e
absen ce of eviden ce to th e con trary, th e loan will b e
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XV. Assign

m en t of m ort

MORTGAGE S OF RE ALTY .

XV. An assignm en t of am ortgage is an assignm en t

of the debt, b ut n otice sh ou ld b e given to th e m ort

gagor withou t de lay . (R obbin s’

Mortg . 826 ,

B ut before an assignm en t is taken , in qu iry sh ou ld b e
made of th e m ortgagor as to th e sum du e on th e

mortgage ; for in an assignm en t withou t th e con

cu rren ce of th e m ortgagor , th e assign ee takes subject
to th e accoun ts an d equ itie s be tween th e m ortgagor
and mortgagee although n o rece ipt for any part wh ich
m ay have been paid off, of th e m ortgage debt, b e
in dorsed on th e mortgage deed , and th e m or tgagor
is n ot boun d by th e am oun t appear in g du e in th e

assignm en t. Th e con cu rren ce of th e m ortgagor

shou ld therefore b e ob tain ed when possible . (2

Robbin s’ Mortg . 81 9, 5 78.

If a m ortgagee in possession assign s over h is

mortgage with ou t th e assen t of th e mortgagor , th e
mortgagee is still bou n d to an swer for th e profits both
before and ‘

after th e assignmen t, though assign ed on ly
for h is ow n debt . B u t this does n ot apply wh ere th e
tran sfer is m ade by order of th e Court , as in an

admin istration action . (Hall v . Hew ard, 32 C. . D .

5 79.

Th e assign e e of a m ortgagee can not stan d in any
difieren t characte r or -h old any differen t position ,.

e ither better or worse , from that of th e assign or .

him se lf. (Walker v. Jon es, L. R . 1 P . C. 580.

.

'Where therefore a m ortgagee obtain s a m ortgage
withou t con sideration , an d tran sfers it to a thir d
person , w ho has n o n otice of th e wan t of con side ration ,

n e ither th e tran sferor n or th e tran sferee can en force !

it, b ut it will b e ordere d to b e can ce lled . (P arker .

VL'Clarke , 30 B eav. 5 81 .

If a person pays 06 afi rst m ortgage , .an d take s th e .
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deeds an d a n ew mortgage withou t n otice of asecon d
e qu itable mortgage , h e will b e en titled to priority over
th e secon d equ itable mortgagee w h o had n otice of th e
first mortgage . (P ease v . Jackson

,
L . R . 3 Ch . 576.

An d see London L6 Cou n ty B an k v . R adclifi
'

e, 6 A. C.

5 82.

XVI. Th e purchaser ofam ortgage , as agen eral ru le ,
has a r ight to claim, again st th e m ortgagor , an d all
der ivin g title u n der him, th e fu ll am oun t of what
is due on th e secu r ity, whatever h e m ay have given ;
for as h e takes th e r isk, so h e is allowed th e gain , if

any. (2 Robbin s’

Mortg . B ut an h e ir , atru stee ,
an agen t, an execu tor , or other person in afidu ciary
position , can on ly claim th e am ou n t wh ich h e gave for
it ; un less h e has bou ght in that secur ity to protect
on e of h is ow n . (R obbin s’

Mortg . 824, 5 83.

XVII. A gift of amor tgage secu rity is agift ofall
th e testator ’

s in tere st in th e m on ey an d th e secu r ity .

(Robbin s’ Mortg . 847 ; 2 S p. 5 84.

XVIII. A mor tgagee of r ealty , whose mortgage is
redeemable , has both a legal in terest an d aben eficial
in terest, th e legal in terest be in g real estate in a

m ortgage of realty, an d th e ben eficial in terest be ing
personal estate . Form er ly , in th e absen ce of a

con trary disposition in h is will , th e legal in terest
passed to h is he ir-at-law as real estate , an d th e

ben eficial in terest devolved on h is personal represen
tatives as part of h is personalty , th e he ir-at-law
becomin g a tru stee of th e legal in terest for th e

personal represen tatives. An d in cases of death
before th e 1 st of Jan uary, 1 882, wh ere amortgage e
devised all h is real estate s, whatsoever an d whereso
e ver , th e legal estate in mor tgaged prem ise s passed by
th e will, u n less a differen t in ten tion appeared from

295
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th e con text. Th e ben eficial in ter e st, h ow ever , did n ot
pass un der su ch adevi se . Th e

-

decision s as to what
words passed th e legal an d ben eficial in te rest in
differe n t cases are som ewhat con flictin g . (S ee 2

Robbin s’

Mor tg . B u t this qu e stion is n ow of

com parative ly sm all im por tan ce , sin ce , in cases of

death on or after th e 1 st of Jan uary, 1 882, th e legal
estate in th e m ortgaged property vests, n otw ith

standin g an y te stam e n tary disposition , in th e pe rsonal
represen tative s of th e m ortgagee (44 45 Vict. c . 41 ,

s . except in th e case
‘

of copyh olds . S ee sup ra,

par . 5 1 3 . 5 85 .

XIX. Gen e rally speakin g , a pu rchaser of an equ ity
of redem ption , with n otice of su bsequen t in cum

b ran ces, stan ds in th e sam e situation , as regards th e

su bsequ en t in cum b ran cers, as if h e had h im se lf been
th e m ortgagor . An d wh e re a secon d equ itable m ort
gagee w h o becom es su ch withou t n otice of th e first
equ itable m ortgage , afterwards, with n otice of th e first
in cum bran ce , gets in the legal estate , h e obtain s
prior ity, un less th e circum stan ces are su ch as to

m ake it in equ itable for h im to do so, as wh ere ,
for exam ple , h e had n otice that th e legal e state
w as h e ld upon express tru st . Th e m e re fact that
th e subsequ en t in cum bran cer has n otice wh en
h e ge ts in th e legal e state coun ts for n othin g .

(Taylor V . R u ssell
, (1 892) A. C. 244

, p er Lord
Macnagh ten .) 5 86.

XX. If am ortgage is can ce lled by am ortgagee , an d

it is so foun d in h is posse ssion on h is death ,
it is as

m u ch are lease as can ce llin g abon d . B u t it does n ot
con vey or reve st th e e state in th e m ortgagor for that
m u st b e don e by som e dee d th e legal estate in su ch
a case , on th e death of th e m ortgagee before th e 1 st of
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veyan cc (a).

MOR TGAGE S OF R EALTY .

in te rest in wh ich wou ld n ot b e deem ed to b e m erged

or extin gu ish ed in E qu ity . 5 89 a.

XXII. Th e m ortgage e can n ot b e com pe lled to

recon vey u n til th e m on ey is in pocke t : paym en t in to
Cou rt is n ot su fficien t. (2 Sp. An d it is

pre sum ed that th is wou ld apply wh ere a m ortgagee ,
in stead of re con veyin g , tran sfers u n der stat. 44 45

Vict. c . 41
,
s. (S e e sup ra, par . 5 5 5 a.) 5 90 .

XXIII. Wh ere a person m akes a m ortgage in fe e ,

an d die s in te state with out h e irs , th e equ ityr of re dem p
tion does n ot esch eat to th e Crown , b u t be lon gs to th e
m ortgagee , subj ect to th e de bts of th e m or tgagor ,

(B eale v . S ym on ds, 1 6 B eav . 406 ; b u t see n ow In testate s

E states Act, an te , par . 285 a.) 591 .

S E CTION II .

Of E qu itable M or tgag es.

B e side s m ortgage s created by aform al in strumen t,
an d valid at Law as we ll as in E qu ity ,

th ere are

E qu itable Mortgages . These are created e ith e r by
a w r itten in strum en t, or by a deposit of dee ds with
or with ou t w r itin g . (R u ssel V . R u sse l , 2 Wh . Tu .

76 et seq .) Any wr itten agreem en t or dire ction s, or

oth er in strum en t in wr itin g , sh owin g that it w as th e

in ten tion of a debtor th ere by to m ake h is lan d or

oth er property ase cu r ity for th e debt, will b e equ iva

le n t in E qu ity to an actual m ortgage by deed or to a

(a) On this su b j ect se e stat. 7 &L 8 V ict. c . 76, s. 9 . repealed b y stat

8 9 Vict. c. 1 06, s. l and see stat. 1 3 1 4 Vict. c . 60, ss. 1 9, 20

37 8c 38 Vict . c . 78, 4 ; 44 45 Vict . c. 41 , s . 1 5 ; 45 8c 46 Vict.

c. 39, s. 1 2.
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pledge . (2 Sp . 777—979 ; F en zr iek V . P otts, 8 D . M.

G . 506 ; D anr v . Te rr e ll
, 33 B eav . An d a

deposit of all or som e of th e m aterial deeds or

documen ts of title con stitu te s an e qu itable mortgage ,
thou gh they do n ot sh ow agood title in th e depositor ,
ifmade with acreditor or som e pe rson on h is behalf
(whe ther with or withou t an y wr itten m em oran dum

,

an d even withou t aword passin g), as security for an
an te ceden t debt. or on a fre sh loan of mon ey , and if
rece ived by him (as far as it w ou ld appear in good
faith and in th e be lief that th ey w e re th e title deeds
of th e estate). (S t. 1 020 ; R obbin s’

Mortg . 1 343 ;

Laeon v. Allen , 3 D rew. 5 79 ; R ober ts v. Croft, 24
B eav . 223 ; 2 D . J . 1 ; D ixon v . M uckleston , L. R .

8 Ch . 5 92.

Where th e Cou rt is satisfied of th e good faith of th e

person w ho has got apr ior equ itable charge , an d that
h e w as led to be lieve that h e had got th e n ece ssary
deeds, th e Cou rt will n ot h old that h e w as boun d to
examin e th e deeds . An d if h e does n ot, an d they
do n ot show any title in th e m ortgagor , yet such
equ itable mortgagee is en titled to pr ior ity, even over
asecon d equ itable mortgagee , with ou t n otice w ho has
deeds which show acomple te title in the m ortgagor ,
an d has a m emoran dum of deposit. (D ixon v .

M u ckleston ,
L. R . 8 Ch . Thi s is on ly defen sible

on th e groun d of publ ic con ven ien ce in facilitatin g
loan s by mean s of equ itable m ortgage s. It illu strates
th e great dan ge r of len din g on su ch secu r itie s. 5 93.

Th e deposit will cove r su bsequ en t advan ce s, if it
clearly appears that th ey were m ade upon th e faith
of that secu r ity , or that th e original deposit w as

con tin u ed with an agreem en t for a fu rth er advan ce .

(R obbin s’ Mortg . 42, 5 94.
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Th e m ean in g an d obje ct of th e deposit m ay b e

explain ed by parol eviden ce . (2 Sp . An d

eviden ce is adm issible to sh ow that a de live ry of

deeds to a th ird person , by a pe rson n ot be in g th e
party wh ose e state is sou gh t to b e charged , even
thou gh n o m on ey passed at th e tim e ; con stitu ted ”

an

equ itable mortgage . (R obbin s’

Mortg . 5 7, 5 95 .

An equ itable m ortgage e , by deposit of title -deeds,
w ill have prefe ren ce ove r a su bsequ en t pu rchaser or

m ortgage e of th e legal e state with n otice ; an d n ot

on ly actual , b u t con stru ctive n otice m ay b e su fficien t,
as wh en th e su b sequ en t pu rchase r or m ortgagee w as

in form ed that th e equ itable m ortgagee had posse ssion
of th e title -de eds, an d n eglecte d to in qu ire th e reason
of th e possession , b u t n ot ove r a su bsequ en t pu r
chaser or m ortgage e w h o has th e legal e state an d

had n o n otice of su ch e quitable m ortgage . (2 R obbin s’
Mortg . 1 21 5 ; an te , par . 596 .

An equ itable deposit with m em oran dum of charge

by adevisee or by an execu tor , w h o is also re siduary
legatee , will have pr ior ity ove r th e claim s of un satis

fi ed creditors of th e testator , if th e m ortgagee had
n o n otice of th e un satisfied debts. (B ritish M u tual

Investm ent Co . V . S mar t, L . R . 1 0 Ch . 5 67. G raham

v . D rum m on d , (1 896) 1 Ch . 5 97.

An equ itable in cum bran ce r on property, w h o has

d istin ct n otice of a prior in cum bran ce , can n ot, by
con cealin g h is kn owledge from h is assign ee , g ive
su ch assign e e a better r igh t than that which h e

h im se lf possesses. (F ord v. White , 1 6 B eav. 1 25 ,

an te , par . 5 98.

Wh ere a tru stee of fun ds, in ve sted on a m ortgage
in h is nam e , deposits th e deeds, withou t n otice of th e

tru st, to se cu re an advan ce to h im se lf, th e cestu is que
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II. Tacking.

MORTGAGE S AN D PLED GE S OF PER SONALTY.

S ECTION III.

Of M ortgages an d P ledges of P ersonal P roperty.

I. A mortgage of personal property is a tran sfer of

th e own ership itse lf, su bj ect to b e defeated by th e
performan ce of th e con dition within a certain time .

Th e right of proper ty passes
'

to th e mortgagee by th e
assignmen t, an d possession is n ot gen erally n ece ssary
to complete h is title . B u t a p ledge of a personal
chatte l on ly passes th e posse ssion of it, or at most a
special property there in sufficien t to support an action
again st a person wron gfu lly con vertin g it, to th e

pledgee , with a r ight of retain er till th e debt is paid
or th e en gagem en t is fu lfilled . Th e right Of th e

pledgee is n ot com ple te withou t possession of th e

thin g pledged , an d an actual or con structive de livery of
it to th e pledge e is n e cessary . (S t. 1 030 ; 2 Sp. 771

Robbin s’ Mortg . 602.

II. A mortgage or a pledge of personal property
m ay b e he ld till a subsequ en t debt or advan ce , with
out n otice ofam e sn e in cum bran ce , is paid, as we ll as
th e or ig inal debt (except in th e case of abankruptcy),
on th e groun d that it m ay b e pre sumed that the mor t
gagee or pledgee wou ld n ot have len t ' th e further sum

except on th e credit Of th e mor tgage or pledge , an d
that h e w ho se eks e qu ity m u st do equ ity . This pre
sumption m ay in deed b e rebu tted by circumstan ces ;
b ut, un less it is rebu tted

,
it will gen erally prevail in

favour Ofth e lien ,again st th e pledgorhimse lf, although
n ot again st h is creditors havin g a specific lien or

in terest in th e property , or again st subsequ en t pu r
c hasers of th e e qu ity of redemption . (S t. 1 034 ;

2 Sp. 772, 603.
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B u t if th e m or tgage e realize s h is secu r ity after th e
death of th e m or tgagor th e proceeds of wh ose se cu r ity
e xce ed th e debt secu red , h e m ay n ot apply th e balan ce
of su ch proceeds in paym en t of any u n secu red debt
du e to h im from th e m or tgagor to th e pre judice of

othe r creditors, b u t m u st han d ove r th e balan ce to th e
e xecu tors. (Talbot v . F r er e , 9 C. D . 5 68 ; Chr istison

v . B olam , 36 C. D . 604.

III . A m ortgagor or pledgor of personal property
m ay redeem if h e applie s with in a reasonable tim e .

B u t, on th e oth er han d , th e m ortgage e or pledgee
m ay, on du e n otice , se ll th e property, though a

p ledgee can n ot fore close . (S t . 1 031— 1 032 R obbin s
1 460 ; Car ter V . Wake

,
4 C. D . 605 F ran ce V . Clark,

26 C. D . Th e reason wou ld appear to b e that
on wh ich a Cou r t of E qu ity acts in n ot decre e in g a
spe cific perform an ce ofagre em e n ts re spe ctin g personal
property nam e ly , that oth er th in gs of th e sam e kin d ,
an d of th e very sam e worth , even to th e own er h im se lf,
m ay b e pur chased for th e sum wh ich th e article s -in

q u e stion fetch ; an d th e refore if su ch property is

m or tgaged , th e m or tgagee m ay proper ly b e allowed
to se ll it, on du e n otice . 605 .

IV. If aperson tran sfers his share s in a compan y
by w ay of m or tgage , an d th e mor tgage e , as registered
own er , be com e s liable for calls or oth er paym en ts, h e
cann ot com pe l h is m or tgagor to in dem n ify h im , un less
h e com e s to rede em . (R obbin s’

Mortg . 27 606 .

V . Th e m or tgagee of a sh ip is en titled to th e

accru in g fre ight from th e tim e h e take s possession .

(R obbin s’

Mortg . 266 ; Keith v . B u r row s, L. R .

2 Ap . Gas. A secur ity valid in E qu ity m ay

b e g ive n upon fre igh t to b e earn ed or a cargo to

he acqu ire d. (R obbin s’

Mortg . A con tract by

303

IV. Mortgage

of shares.



304

B ottom ry.

R esponden tia.

MORTGAGE S AN D PLE D GE S OF PE R S ONALTY.

which a sh ip , fre igh t, an d cargo are ren dered liable by
th e m aster for th e paym en t, after th e arr ival of th e
sh ip at h er de stination , ofadebt in cu rred in obtain in g
what is n e ce ssary for th e pre servation of th e sh ip or

for th e con tin uation of th e voyage is calle d bottom ry
,

wh en th e secu r ity is con fin ed to th e cargo,

respon den tia. 607.

Th e first registered m ortgagee of ash ip ,
by takin g

posse ssion of h er before th e fre ight is com plete ly
earn ed, Obtain s a legal r igh t to re ce ive th e fre ight,
an d to retain th ereou t n ot on ly what is du e on h is.

first m ortgage , b u t also th e am ou n t of any subsequ en t
charge wh ich h e m ay have acqu ired on th e fre igh t, in
prior ity to every equ itable charge of wh ich h e had n o

n otice ; an d it m ake s n o differen ce that a su bsequ en t.
in cum bran cer w as th e first to g ive n otice to th e

characters of h is charge on th e fre ight. (Liverpool.

Mar in e Cr edit Co . v. Wilson , L . R . 7 Ch . Ap. 5 07 ;

Keith V . B urrow s, L . R . 2 Ap . Cas. 608.

A legal m ortgage of a sh ip m u st b e in th e form !

pre scribed by th e Merchan t S h ippin g Act, 1 894 (5 7
5 8 Vict . c . An d by se ction 5 7 of that Act, it is

provided that , su bject to th e provision s of th e Act,

in terests ar isin g u n der con tract or other e qu itable
in terests m ay b e en forced by or again st own ers an d
m ortgagees of sh ips in respect of th e ir in tere st th ere in
in th e sam e m an n er as in re spect ofany oth er personal
proper ty . (S e e B atthyany v . B ou ch

, 5 0 L . J. Q . B

609.

VI. In th e case of pledges , if a tim e for redem p
tion is fixed by th e con tract , still th e pledgor m ay
redeem it afterwards, if h e applies to th e Cou rt.

with in a reasonable tim e . If n o tim e is specified
for th e paymen t, th e pledgor m ay redeem it at any
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will n ot of itse lf give acharge on them. (R obey ct Co.

v.

'

0 llier ,L. R . 7Ch . 695 , Wh ere , however ,aletter
Ofadvice sh owed an in ten tion to con sign th e goods as a
secu r ity for th e bills, an d goods we re deposited to m eet

th e bills, it w as h e ld that th e re w as a lien . (E x par te

Ackroyd, 3 D . F . J . An d un der special c ircum
stan ces the dealin gs between con sign ors an dCon sign ee s
m ayb e su ch as to create aspecific lien . (F r ith v .F or bes

,

4 D . F . J . B u t as agen e ral ru le , if th ere is a
bill of ladin g , am e re le tte r of advice accom pan yin g a
bill of exchan ge will n ot create an y specific lien .

(B row n , S hip ley of; Co . V .Kough , 29 C. Wh ere ,
h owever , a con sign or directs h is agen t to realise a
cargo sen t again st a bill of exchan ge , an d to pay th e
bill, an d th e agen t com m un icate s th is dire ction to th e
h older , th e latter has a lien on th e cargo . (R an ken v
Alfaro , 5 C. D . 614.

With regard to lien s in E qu ity, it m ay b e gen erally
stated that th ey ar ise from con stru ctive tr u sts ;
an d of th is w e have agood illu stration in th e case of

a ven dor ’

s lien for u n paid purchase -m on ey (an te ,

par . Th e u sual w ay of en forcin g a lien in

E qu ity is by a sale of th e proper ty to wh ich it is
attach ed . (St . 615 .

Th e lien of a solicitor on th e de eds, books, an d
papers of h is clien t , for h is costs, is n ot like a lien
ar isin g in th e case of con tract : it has n ot th e

character of apledge or am ortgage : b u t it is m ere lya

r ight to with h old from h is clien t u n til h is bill is paid
th e deeds, books , an d pape rs wh ich have com e in to
h is possession as solicitor , an d n ot ar igh t to en force

h is claim again st th e clien t. (Cu r w en V . M ilburn ,
42

C. D . Th e lien is for costs on ly,an d n ot for

debts (R e Gallan d , 31 C. D . 296) an d m ay b e lost by
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con du ct , as by takin g asecu r ity for costs. (R e D ouglas

N orm an (C' Co .
, (1 898) 1 Ch . It prevails as

again st th e repre sen tative s of th e clien t , b u t it is on ly
com m en su rate with th e r igh t of th e clien t , an d is
su bj e ct to th e r igh ts of th ird per son s as again st h im
so that a pr ior in cumbran cer can n ot b e affected by
it ; an d wh en a m or tgagee is paid off, th e solicitor of
th e m ortgagee can n ot re tain th e deeds. (R obbin s
Mortg . An d a solicitor actin g both for th e

m ortgage e an d th e m ortgagor in th e preparation of a

m ortgage has n o lien on th e title de eds in h is posse s
sion for costs du e to h im from th e m ortgagor , u n less su ch
lien is e xpre ssly rese rved , even th ou gh th e m ortgagee
m ay have kn own that th e solicitor had su ch lien as

again st th e m or tgagor . (In r e S n ell, 6 Ch . D .

-1 05 .

S ee an d distin gu ish B ru n ton v . E lectr ical , etc. , (1 892)

1 Ch . 616 .

B u t a solic itor has a lien upon afu n d realised in a

suit, as to so mu ch as m ay be lon g to h is ow n c lien t,
for h is costs of th e sui t or im m ediate ly con n ected with
it ; an d this is a lien wh ich h e m ay active ly en force .

(Robbin s Mortg . 1 385 ; Verity v . Wylde , 4 D rew .

Th e Cou r t or aJu dge m ay de clare th e solicitor en titled
to acharge upon th e proper ty recovered or preserved ,

w h e th e r r eal or personal , for h is costs of, or in referen ce

to,
th e su it or proce edin g an d m ay give su ch charge

pr ior ity . An d th e Cou rt m ay exte n d th e lien of th e

solicitor to th e wh ole fun d realised in th e su it
in depen den tly of th e qu e stion to w hat person th e fun d

be lon gs,an d wh e th e r th e solicitor w as em ployed by that
pe rson , or wh e th er that person is an in fan t or m arr ied
woman re strain ed from an ticipation . (23 24 Vict .
c . 1 27, s . 28 ; G r ee r v . Young , 24 C. D . 5 45 ; B re tt ’ s
L . C. 1 74 ; S choley v . P eck, (1 893) 1 Ch . 617.

x 2
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Banker.

Lien Ofa. join t
tenan t :

ofatrustee

Lien under a

covenan t.

OF LIENS .

A set-off for dam age s or costs be twe en th e parties is
n ow allowed , n otwith stan din g th e solicitor ’

s lien for

costs in th e particu lar cau se or m atter in wh ich th e
set-off is sough t. (Order LXV.

,
r . 1 4, R u ssell v.

R u ssell, (1 898)A. C. 617 a.

A banker also has a lien on th e secur ities deposited
by a cu stom er for th e cu stom er

’

s gen eral balan ce of

accoun t, an d th is r igh t su bsists w h e re n ot in con sisten t
with th e te rm s of a special con tract for a specific
secur ity . (R e E u rop ean B an k, L. R . 8 Ch .

If on e of tw o join t tenan ts of a lease ren ews for th e
ben efit of both ,

h e will have a lien on th e moiety
of th e oth er join t tenan t for am oie ty of th e fin es and
expen ses. (E x par te G race , 1 B . P . 618.

A tru ste e is en titled to a lien on th e tru st e state for
h is expen se s, in cludin g th e expen se s of ren ewals of

leases. (Lewin , 619.

Wh ere th ere has be en abreach of tru st an d a cestui

qu e trust is im plicated th ere in an d liable th e refor , h is
ben eficial in terest in oth er parts of th e tru st fun d is
subject to a lien to th e exten t of th e loss to the tru st
e state , an d h is in terest m ay b e im poun ded . (Hallett v.

Hallett
, 1 3 C. D . An d on th e oth er han d th e

cestui qu e tru st has ,
a lien on th e wh ole fun d where

a tru stee has m ixed tru st m on eys with h is ow n .

(Lewin , 6 20.

A covenan t for valuable con sideration to charge
or settle particu lar lan ds will create a lien on th e

property afiected by th e covenan t . 621 .
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th e m ain ten an ce will b e appor tion ed in E qu ity .

(S t. 479 ; an d se e n ow th e Apportionm en t Act,
624.

On th e oth er han d, with regard to an appor tion m en t
of, an d con tr ibu tion towards, an in cum bran ce , loss,
expen se , or liability, in th e absen ce of an in dication
to th e con trary , wh e re seve ral e states, or par ts of

estate s, are com pr ised in on e m ortgage , an d they
be com e vested by devise , descen t, or oth er w ise in
seve ral pe rson s, each e state or part of an e state
m ortgaged m u st, accordin g to its valu e , con tr ibu te
proportionally to ke ep down th e in terest or to pay

off th e pr in cipal . (S t. An d so it is with
diffe ren t person s havin g distin ct lim -ited in terests in an
estate wh ich is u n der m ortgage . (S t. 485 2 Sp .

An d as be twe en a tenan t for life an d a rem ain de rm an
un der awill , th e in tere st on th e te stator ’

s debts m u st

b e born e by th e in com e as from th e day of th e te stator ’

s

death . (B ar n es V . B on d , 32 B eav . 625 .

III. With re spect to th e volu n tary discharge of an

in cum bran ce on an e state , by a person havin g an

in tere st in th e e state , th e ru le is that , in th e absen ce
of dire ct eviden ce of h is in ten tion ,

th e quan tu m of

in te rest wh ich h e own s dete rm in e s wh eth er th e in cum
bran ce is to b e regarded as m e rged an d e xtin gu ish ed,
or is to b e kept alive . Th u s, if a tenan t in fe e sim ple
pays off an in cum bran ce on th e estate of which h e is
tenan t in fe e , th e in cum bran ce , in th e absen ce of

eviden ce of a con trary in ten tion , will b e pre sum e d to
b e extin gu ish ed . (Lewin , Also if a tenan t in
tail in posse ssion pays Off an in cum bran ce on th e

e state of which h e is tenan t in tail in possession ,

it will ordinar ily b e treated as extin gu ished, an d
th e remain derm an can n ot b e called upon for a
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con tr ibu tion , un le ss th e tenan t in tail ke eps al ive th e
in cumbran ce by som e su itable assignm en t, or oth er
wise m an ife sts h is in ten tion to h old h im se lf ou t as

a creditor of th e e state in lie u of th e m ortgagee ;

becau se a ten an t in tail in possession can m ake

himse lf absolu te ow ne r of th e e state : an d th erefore ,
if h e discharge s in cum bran ces, h e is presum ed to do
so in th e characte r of own er , u n less h e clearly sh ows
that h e in ten ds to be com e acreditor in re spe ct of su ch
discharge . (Lewin , B u t th e like doctr in e doe s
n ot apply to a tenan t in fe e sim ple su bje ct to an

e xecu tory lim itation over w h ich h e can n ot defeat, or
to a tenan t in tail in capable of m akin g h im se lf
absolu te ow ne r , or to a tenan t in tail in rem ain der ,
wh ose e state m ay b e altogeth e r defeated, or to atenan t
for life for , if e ith er of th e se person s, an d e spe cially
a tenan t for life , pays off an in cum bran ce , it m u st b e

presum ed that h e m ean s to ke ep it alive , again st th e
in h er itan ce ,

for h is ben efit. (Lew in , B u t
, in

all th e se case s
,
th e pre su m ption m ay b e rebu tted by

circum stan ces wh ich dem on strate a con trary in ten tion .

(S t. Th ough it has be en said that th e re is n o
dir ect au th or ity for sayin g that a charge can b e m ade

to atten d th e in h e r itan ce of th e e state , like a term of

year s or chatte l real , ye t th ere can b e little dou bt that
th e com m on practice of assign in g charge s for that
pu rpose wou ld b e confirmed by th e Court . (Lewin ,

626 .

IV . With respect to th e com pu lsory discharge of

in cumbran ce s, th e m ode rn ru le of E qu ity is th is :
that th e tenan t for life shall con tr ibu te , beyon d th e
in terest , in proportion to th e ben efit h e de r ive s from
th e liqu idation of th e de bts, an d th e con sequ en t
ce ssation of in tere st, wh ich of cou rse will much

3 l l
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depen d on h is age , an d th e com pu tation of th e

valu e of h is life . If th e estate is sold to discharge
in cum bran ces (as th e in cum bran cer m ay in sist that
it shall), th e surplu s wh ich rem ain s after dischargin g
th e in cum bran ce is to b e applie d as follows —th e
in com e th ereof is to go to th e tenan t for life dur ing
h is life an d th en .th e wh ole capital is to b e paid over
to th e rem ain derm an or reve rsion er . (S t. For

th e statu tory powe rs of tenan ts for life with re spect to
lease s an d sales of, an d th e discharge of in cum bran ces
on , settled e states, an d also as to th e capital m on ey
an d in com e of su ch estates, se e stats. 45 46 Vict.
c . 38, 47 48 Vict . c . 1 8 . 627.

V . A tenan t for life is boun d to ke ep down in tere st
wh ich has accru ed du r in g h is ow n tim e , so far as th e

ren ts an d profits will exten d . B u t if th ere are any

arrears wh ich accru ed du r in g th e life of a pre cedin g
tenan t for life , an d su ch arrears can n ot b e recove red
from h is estate , they are pr im ar ily acharge upon th e

in h er itan ce . (S t. 488, l 028a; R obbin s, 638 D ixon

V . P eacock, 3 D rew . 288, 292 ; S har shun V . G ibbs,

Kay, 628.

Wh e re a tenan t for l ife of an e state , su bject to a
charge bear in g in te rest, pays th e in tere st, alth ough
th e ren ts an d profits are in su fficien t for that pu rpose ,
h e can n ot m ake h im se lfan in cum bran cer on th e e state
for th e excess in h is paym en ts, if h e has n ot given to
th e rem ain derm an an y in tim ation of th e in su ffi cien cy
of th e ren ts an d profits, an d of h is in ten tion to charge

th e excess of h is paym en ts on th e inh e r itan ce . (Lord

Kensington v . B ouuer ie , 7 H . L . Gas. 629.

A tenan t in tail in posse ssion , if of fu ll age , can n ot
b e com pe lled by th e rem ain derm an or reversion er to
pay th e in te rest becau se h e can m ake h im se lf
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If on e surety, on th e defau lt of th e pr in cipal, is
com pe lled to pay th e wh ole sum of mon ey, or to

perform any oth er obligation for which al l be cam e

boun d, h e can oblige each of h is co-su retie s, an d
th e represen tative s of any deceased su re ty, to con tri
bu te , whe ther th e su re ties are join tly an d severally
boun d or on ly severally, un less there is an express
or implied con tract to th e con trary , an d wh eth er th e ir
su re tysh ip ar ise s un der th e same in strumen t or un der

differen t in strumen ts, e ith er execu ted with h is kn ow
ledge or n ot, if all th e in strumen ts are pr imary
con cu rren t securitie s for th e same debt . (S ee S t. 492,

495 , 497, 498 ; Whiting v. B urke , L. R . 1 0 E q .

5 39 ; 6 Ch . B u t wh ere there are separate bon ds
g iven with differen t su re ties,and on e bon d is in ten ded
to b e on ly subsidiary to an d asecur ity for th e oth er
in case of adefau lt in paym en t of th e latter , an d n ot

to b e apr imary con cu rr en t security , th e su rety in th e
subsequ en t bon d wou ld n ot b e compe lled to aid th ose
in th e first bon d by any con tribu tion . (S t. 498 ;

cf. Whiting V . B u rke , sup ra.) 634.

As to th e am ou n t of th e con tr ibu tion be tween
co-su re ties, th e pr in ciple is that there sh ou ld b e

an equality of th e bu rden an d of th e .b en efit, an d

con sequ en tly that th ey shou ld con tribu te equally if
each is surety for an e qual amoun t , an d if not,

then proportionate ly to th e am oun t for wh ich each
is a sure ty. An d in order to effect th is, each sure ty
m u st brin g in to h otchpot every ben efit h e has rece ived
ih respect of th e su re tyship, in cludin g any in dem n ity
from th e prin cipal debtor , so that th e u ltim ate bu rden
m ay b e ascertain e d an d distr ibu ted amon g th e su re ties.
(S teel v. D ixon , 1 7 Ch . D . 825 ; B re tt ’s Lead . Gas.

Thu s th e con tr ibu tion w ill gen erally b e equal ; b u t if



AP PORTIONME N T AN D CONTR IB UTION .

th ere is a con tract e xpre ss or im plied to th e con trary ,

it will b e oth erwise . (S t. 498 ; 2 Sp . An d

if there are seve ral su re ties, an d on e of th em is

in solven t , an d an oth er pays th e debt , h e can recove r
from th e solven t su rety or su reties, as m u ch as su ch

solven t su re ty or su re tie s wou ld have had to pay if th e
in solven t had n eve r u n dertaken th e offi ce of su rety .

(S t. 496 ; 2 Sp . 844 H itchm an v . S tew ar t, 3 D rew .

871 ; R e P arker , (1 894) 3 Ch . An d wh en th e re
are seve ral distin ct bon ds with diffe ren t penalties, an d
a su re ty on on e bon d pays th e wh ole , th e con tr ibu tion
is in proportion to th e penalty of th e ir respective bon ds.

(S t. 497 ; Coles v . P eyton , (1 893) 3 Ch . 635 .

An d as in tere st is allowed upon paym en ts m ade by
asur e ty, so it is allow ed ’

w h e re th ere is on ly an im plied
con tract by co-su re tie s to in dem n ify or repay an oth e r
c o-su rety th e am ou n t paid by h im in exce ss of h is fair
proportion , on th e grou n d that where th ere isacon tract
to in dem n ify

, e ith er express or im plied , th e pe rson
w h o is to b e in dem n ified ough t to b e pu t in th e sam e

position as if th e act again st which h e is to b e

in dem n ifie d had be e n don e by th e person w h o is to

in dem n ify h im at th e tim e wh en it ou gh t to have been
don e . (Ex par te B ishop ,

1 5 Ch . D . 400
3) 635 a.

VIII . Th e doctr in e of con tr ibu tion be twe en join t
covenan tors is based on a broad pr in ciple of E qu ity ,
or , as it has som e tim e s been expressed , on an im plied
con tract, an d depen ds on th e in te n tion of th e partie s.

E viden ce of su ch in ten tion is admissible afte r th e
death of on e of such covenan tors. (R e B en tin ck, 80

L . T. 635 b .

IX. An other in stan ce of apportionmen t an d con tr i
b u tion is that of gen eral average , which is agen eral
con tr ibu tion by all parties in in terest towards a loss

3 1 5

In terest.

VIII. Join t

covenan ts.

IX. Gen eral
average .
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TIT. III.

APPORTIONME NT AN D CONTR IB U TION .

expen se , wh ich ,

’

th e cou rse of a voyage , is
volun tar ily su stain ed or in cu rred for ben efit of

all ; as wh ere goods are th rown overboard to ligh ten
th e sh ip . Th e con tr ibu tion is con fin ed to th e property
saved thereby , in clu ding th e ship, th e fre ight, an d th e
cargo . (S t § 490 , 636 .
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of a paym en t varyin g with profits does n ot of itself
m ake h im apartn e r (section 2 637.

II. In gen eral a specific performan ce of a con tract
to en te r in to a par tn ersh ip wh ich m ay b e dissolved
in stan tly at th e will of e ith er party will n ot b e

en forced, sin ce that wou ld ordinar ily b e u se less. N or

will it ordinarily decre e a specific execu tion of an

agreem en t to en ter in to a partn ersh ip for a certain
tim e . (S t. 666 ; S cottv. R aym en t

,
L . R . 7 E q .

B u t it will decree th e exe cu tion of som e form al
in strum en t, pu ttin g th e par ties in th e position agreed
upon , even th ough th e partn e rsh ip thereby form ed

m igh t b e im m ediate ly dissolved . (S t. 666 , n .)

An d afte r a partn ersh ip has com m en ced, th e ar ticle s
of partn ership will b e carr ied in to effe ct, un less th ere
is an oth e r en tire ly ade quate rem edy . Wh e re th ere is

an agre em en t , that, in case of any dispu te , th e sam e

shall b e referred to arbitration ; th e Cou rt wil l n ot

in terfere an d proceedin gs m ay b e stayed . (S t. 667

638.

Wh ere partn ers, after th e expiration of th e tim e

fixed by th e article s for th e du ration of th e partn er

sh ip, con tin u e to carry on bu sin e ss with ou t alterin g
th e term s, it will b e deem ed a partn er sh ip at wil l,
regu lated by th e article s so far on ly as th ey are
con sisten t with apartn ersh ip at will . (Clark V . Leach

,

32 B eav. 639.

III. D issolu III . Apartn ersh ip m ay b e dissolved , in th e ordinary“on de em ed'

w ay, by expiration of tim e , or by n otice wh ere n o tim e is

fixed, by death or ban kruptcy , by th e happen in g of

an y even t w hich m akes it u n lawfu l for th e bu sin ess to
b e carrie d on , by apartn er suffer in g h is share to b e

charge d u n de r th e Act for h is separate debt , b u t in
th is last case dissolu tion on ly take s place at th e option
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of th e other partn ers. (Partn e rsh ip Act, 1 890 ,

ss. 32

B y th e same Act th e Cou rt m ay decre e adissolu tion
if a par tn er becom es lu natic or oth erwise in capable ,
if h is con duct is in ju r iou s to th e bu sin ess, if h e
persisten tly com m its a breach of th e partn ership
agreemen t, or oth erwise con ducts h im se lf so as to

make it impracticable for th e bu sin e ss to b e carried
on with h im , if th e bu sin e ss can on ly b e carried on at
a loss, or if in th e Opin ion of th e Cou rt it is ju st
an d equ itable that th e partn ersh ip b e dissolved
(section
An d where a partn ersh ip is dissolved before th e

expiration of th e term oth erwise than by th e death Of

a partn er , th e Cou rt will direct a return to h is

partn er of th e premiu m or a proportionate part

thereof paid by him wh en en te r in g in to it, on th e

groun d of partial failu re of con sideration , u n less th e
dissolu tion is du e to h is miscon du ct, or th e dissolu tion
is by agre emen t an d th ere is n o provision for su ch

retu rn (section
A par tn ership m ay also b e dissolved , as from its

commen cemen t, where it has or iginated in fraud,
misrepresen tation , or oppression (section (Raw lin s

v . Wickham , 1 Gif. 640 .

IV. On th e other han d, in th e case of apartn ership
existin g dur in g th e pleasu re of th e par tie s, with n o

time fixed for its ren u n ciation , an in jun ction again st
a dissolu tion will b e gran ted if a su dden dissolu tion
is abou t to b e made in ill-faith , an d wou ld work
irreparable in jury. (S t. 668 ; Lin dley , 6th ed .

641 .

V. An in jun ction will b e gran ted to preven t a
partn er from doin g acts in ju r iou s to th e partn ership

31 9
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(S t. such as ten d e ither to th e destru ction of

th e partn ership property (Marshall v . Watson , 25

B evan , 501 ) or to im pose an improper liability on ,

or ten d to th e exclu sion of th e other partn ers.

(Walker V. M ottram , 1 9 C. D . 35 5 D aw son v. B eeson ,

22 C. D . 642 .

VI. Where a dissolu tion has taken place , n ot on ly
will an accoun t b e decreed, b u t, if n ece ssary, a
m anager or rece iver will b e appoin ted to close th e

bu sin e ss, an d make sale of th e property. (S t.

B u t if there is n o actual or con templated dissolu tion ,

so that all th e affairs of th e partn ership m ay b e

woun d up, an accou n t w ill n ot b e decreed un less
un der special circum stan ces. (S t. 671 ; Taylor v.

N eate, 89 C. D . 643 .

VII. B ut anaccoun t with ou t a dissolu tion will b e
decreed where apartn e r withholds som e secre t profit,
or seeks to exclude h is cc -partn er , or dr ive h im to a

dissolu tion . (Wm s. on Accoun t , 7 644.

VIII. In th e absen ce ofanyagreem en t to th e con trary ,
an out-goin g par tn er or h is estate is en titled at th e
option of himse lf or h is represen tatives, to su ch share
of th e profits m ade sin ce th e dissolu tion as are

attribu table to th e u se of h is share or in te re st at
5 per cen t . on su ch share . (Par tn ership Act, 1 890,
s. 645 .

B ut where th e con tin u in g partn ers have an - option
to pu rchase th e share of a deceased or ou t-goin g
partn er, an d th e option is properly exercised, th e
estate of th e deceased partn er , or th e ou t-goin g
partner , is n ot en titled to any further or other share
of profits 646.

IX. R eal estate bought and he ld for th e purpose s
of a partn ership in trade , as a part of th e stock in
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of each partn er are en titled to b e first paid ou t of th e
separate effects of th e debtor, before th e partn ership
creditors can claim an ythin g. (S t. 675 ;

v. B arnard, 32 D . 447 ; R e (1 896) 2 Q . B .

649.
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CHAPTER VI.

OF CERTAIN S PECIAL AD JU S TMEN TS IN THE CASE

OF D E B TOR S AND CRE D ITOR S .

S ECTION I .

Of the Marshalling of S ecu r ities.

WE have already had occasion to con sider th e

marshallin g of asse ts in case s of Adm in istration , to

which th e presen t topic bears a close analogy. Th e

gen eral doctr in e is that if on e creditor has a lien on or

in terest in tw o fun ds be lon g in g to th e sam e person ,

an d an other creditor has a lien on or in terest in on e

on ly of th e fun ds, an d th e claim s of both cou ld not

b e satisfied if th e former were to resor t to th e fun d
in which alon e th e latter is in tere sted ; th ere th e latter
creditor can ; in E qu ity, com pe l th e form er to resor t to
th e other fun d fir st for satisfaction , un less that wou ld
operate to th e pre ju dice of th e person en title d to th e
dou ble fun d . B u t this doctr in e will n ot b e en forced
to th e pre ju dice of a thir d par ty, thu s th e Cou rt will
n ot marshall infavou r of a second mor tgage e again st
a third mortgagee . (S t. 633, 642 ; 1 Wh . Tu . 5 6

Webb V. S m ith , 30 Ch . D . 1 92 ; B re tt ’s L. C. 239 ;

F lin t v . How ard, (1 893) 2 Ch . 5 4 ; Far rington V.

Forr ester , l b . 652.

B u t although th e diffe ren t secu r ities of th e common
debtor will b e m arshalled so as to satisfy th e differen t
creditors, yet th e in terposition always suppose s that
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S EOT. II.

R IGHTS OF CRED ITOR S AND S U RETIE S .

th e par tie s seekin g re lief are creditors of th e sam e

debtor , an d where tw o or m ore person s are join tly
in debted to on e creditor , an d on e of them is also
in debted to an other creditor , E qu ity will n ot com pe l
th e join t creditor to satisfy h is claim by proceedin g
again st th e join t debtor w ho is on ly in debted to h im ,

so as to leave th e oth er join t debtor ’

s property for th e
several cre ditor ; un le ss it appears that th e debt,
th ou gh join t in form , ough t to b e paid by on e of

th e debtors on ly, or that th ere is som e oth er super

ven ing equ ity . (S t. 642 F or , if each debtor
is equally boun d in E qu ity, th ere can b e n o E qu ity to
chan ge th e liability from both debtors to on e , un less
th ere w as a du ty in on e debtor to pay th e debt in
discharge of th e oth e r . (S t. 6 5 3.

S ECTION II.

Of the M u tual R igh t to the B en efi t of S ecur ities

betw een a Cr editor an d S ur eties an d of the

R e lease of S ure ties.

S u reties are en titled to th e ben efit of all se cu r ities
wh ich have been taken by any of th e ir cO-sureties to
in demn ify th em se lves again st th e ir liability (S t.
on th e gen eral prin ciple that , as between co ~ su retie s,

th ere is to b e equality of th e bu rden an d th e ben efit
,

that is, all m u st con tribu te equally if each is a sure ty
to an e qual am oun t, an d if n ot, th en proportionate ly
to th e am oun t for which each is asu re ty

, so that th e
u ltim ate bu rden b e born e by them in propor tion to

l
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S ECT. III.

SET-OFF OR COU NTER CLAIM .

pr in cipal , th e creditor w as en titled to th e ben efit of
it b u t it is n ow settled that acreditor is n ot en title d
to th e exclu sive ben efit of acoun te r secu rity g iven to

asurety by h is debtor . (R e Walker , S hefiield B anking
0 0 . V . Clayton , (1 892) 1 Ch . 65 6 .

A su rety will b e discharged from h is liability if by
acts su bse qu en t to th e con tract of su retysh ip h is
position has be en essen tially chan ge d for th e worse
with ou t h is con sen t. Thu s, if th e cre ditor varie s th e
con tract with th e debtor , or give s tim e in a bin din g
m an n er , or re leases e ither th e pr in cipal debtor or a

ao-su rety , th e su re ty will b e discharged . (Robbin s’

Mortg . 82 et seq . B rett ’s L. C. 65 7.

Wh ere aperson be com e s a su re ty upon th e faith of

an oth e r also agree in g to en te r in to the obligation , th e

form e r has a r igh t to b e re lieved in E qu ity , on th e

groun d that th e in strum en t has n ot be en execu ted by
th e latte r . (S t. 1 64a; E van s v . B r em ridge , 8 D .M.

G . 65 8.

S E CTION III.

Of S et-ofl
'

or Coun ter e lain l .

It is n ot proposed to go in to this subject, regarde d
as a m atte r of practice or procedu re depen din g on

S tatu te s or Orders ; bu t sim ply to n otice a fe w

poin ts re latin g to it, when viewed as a m atter of

E qu ity Ju rispruden ce ; an d it sh ou ld b e n oticed
that Order 1 9, r . 3, is on ly a ru le of proce du re , an d
d oe s n ot alter righ ts. (Wm s . on Accoun t, 659.



S ET-OFF OR COU NTERCLAIM .

As to con n ected accoun ts of debts an d credits, th e
balan ce on ly w as re coverable , whe ther at Law or in

E qu ity ; wh ich w as therefore aVirtual set-off between
th e partie s. (S t. 660 .

B u t Cou rts of E qu ity, in Virtue of th e ir gen eral
ju r isdiction , were accu stom ed to gran t re lief in all

case s where th e re w as a m u tual credit between th e

parties, foun de d at th e time on the existen ce of

some debt du e by th e creditin g par ty to th e oth er
(S t. § 1 435 Caven dish v .G eaves, 24 B eav. or where
pecu liar equ itie s in te rven ed . (S t. 1 437a.) An d

wh ere there were cross dem an ds, of su ch a nature
that, if both were re coverable at Law ,

th ey wou ld b e
th e su bject of a set-off, th ere , if e ither of th e dem an ds
w as a m atter of equ itable j urisdiction , th e set-off

wou ld b e en forced in E qu ity. (S t. 1 486 a.) On th e

other han d , E qu ity wou ld n ot allow a m an to set-off,

even at Law , where there w as an E qu ity to preven t h is
doin g so, that is to say, where th e r igh ts, though
legally mu tual , were n ot equ itably m utual . (R e

t itehou se an d Co .
, 9 C. D . 5 95 , A se t-OE w as

ordinar ily allowed in Equ ity in th ose case s on ly where
th e party seekin g th e ben efit of it cou ld sh ow som e

equ itable groun d for be in g protected again st the
dem an d of th e oth e r party . Th e m ere existen ce of

cross dem an ds wou ld n ot b e su fficien t . A fortiori, a

Cou rt of E qu ity
'

w ou ld n ot in terfere , on th e groun d of

an equ itable se t-off, to preven t aperson from recover
in g asum awarde d to h im for dam age s for a breach
of con tract, m ere ly “becau se th ere w as an u n se ttled
accou n t be twe en h im an d th e oth er party in re spect

to dealing s ar isin g ou t of th e same con tract, where it
cou ld n ot b e assumed that th e balan ce wou ld be foun d
to

,
b e in favour of th e latter . Th e re is n o E qu ity to

327
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retain a sum du e , becau se cross dem an ds to a larger
am ou n t are abou t fallin g du e . (S t. 1 436 , an d

n ote .) 661 .

E qu ity ,
followin g th e Law ,

wou ld n ot allow ase t-off

of a join t debt again st aseparate debt, or of aseparate
debt again st a join t debt ; u n less th e re w as a join t
credit given , on accoun t of th e separate debt , or th ere
were oth er special circum stan ces to ju stify su ch an

in terposition . (S t. 1 437 P iercy V . Fynn ey, L. R .

1 2 E q . 662.

An d th is is so becau se , except u n de r special circum
stan ces, Cou rts oi E qu ity have n ever allowe d cross

dem an ds existin g in differen t r igh ts to b e se t th e on e

again st th e oth e r . An d th erefor e th ere is n o set-ofi

be twe en adebt du e to a testator ’

s estate arisin g after
h is death an d on e du e before h is death (R e G r egson ,

36 C. D . An d wh e re acre ditor of an in testate
pu rchases part of th e in te state ’

s goods from h is

adm in istrator , th e creditor can n ot se t off th e sum at

wh ich h e pu rchased th e goods again st a debt du e to
h im from th e in te state at th e tim e of h is de cease .

(Lam barde v . Older , 1 7 B eav. 663.

It has alr eady been su gge ste d that th ere is n o set

ofi in E qu ity wh ere th ere is an in terven in g E qu ity.

Therefore a shareholder w ho is also a creditor of a

com pan y will n ot b e allowed to se t off h is de bt again st
calls, th e E qu ity of th e gen eral creditors in te rven in g .

(G ill
’

s Case , 1 2 C. D . An d so an occupation
ren t with wh ich a te nan t in com m on is chargeable ,
an d wh ich m igh t b e set off again st h is

i

share of th e

proceeds of sale in apar tition action , can n ot b e set off

again st th e m ortgagee of su ch share . H ill V . Hicken ,

(1 897) 2 Ch . 663 a.

Now , however , there is n o differen ce betwe e n se t-off
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Agen cy.

CHAPTER VII.

OF CERTAIN MIS CE LLANEOU S CASE S or ACCOUNT .

1 . IT is th e du ty ofan agen t to keep regu lar accoun ts
and vouch ers. (S ee rem arks of S ir John Romilly,M .B .

,

in S tain ton V . The Carron Company, 24 B eav.

An d if h e doe s n ot, h e will n ot b e allowed th e com

pen sation which wou ld o th erwise be lon g to h isagen cy .

An d if h e m ixe s up h is pr in cipal ’s property with h is
ow n , he is put to th e n e cessity of showin g clear ly what
part Of th e prope r ty be lon gs to him ; an d so far as h e

is unable to do th is, it is treated, both at Law an d in
E qu ity, as th e property of th e prin cipal . (S t.

Th e agen t of a tru stee , h owever , is accoun table on ly
to h is pr in cipal, th e tru stee , an d n ot to th e cestu is

qu e trust, u n le ss th e agen t, by acceptin g a de legation
of th e trust,or by be in g con cern ed in fraudu len t
breach of trust , has con stitu ted himse lf a tru stee by
con struction of law . (Wm s. on Accoun t , 664.

II. In th e ordinary case of m esn e profits, where aid
w as clearly afforde d at Law , Cou r ts of E qu ity did n ot

in terpose . (S t. Wherever re lief w as given in
E qu ity , there w as som e pe cu liar equ itable groun d for
in terferen ce su ch as fraud, acciden t, or mistake , th e
wan t of a discovery, som e impedimen t at Law , th e

existen ce of a con stru ctive trust, or th e n ece ssityjof

in terposin g to preven t m u ltiplicity of su its. (S t. 509

B ut if an accoun t is sought as in ciden t to
re lief respectin g th e corpu s, th e gen eral ru le is that if



ME S N E P R OFITS—WAS TE—TITHE S

th e su it for recove ry of posse ssion b e prope r ly cogn i

sable in aCou rt of E qu ity , an d th e plain tiff obtain s a
de cre e , th e Cou r t will direct an accoun t of ren ts an d

profits as in ciden t to su ch re lief. (Lewin , 665 .

III . In case s of legal waste , re lief w as ordinar ily at
Law . (S t. 5 1 5 If th e waste w as equ itable
on ly . of Cou rse th e r em edy w as in E qu ity . B ut what
w as equ itable waste on ly, is n ow legal waste , an d both
in -th e Qu e en ’

s B en ch an d Chan cery D ivision s, th e
Cou rt m ay gran t an in ju n ction in all cases in wh ich
it is j u st an d con ven ien t (a). As to th e diffe re n t kin ds
of waste an d th e powe rs of a te nan t for life to com m it
waste , se e Le w in ,

1 99 et seq . (S t. 5 1 5—5 1 8 b .) 666 .

IV. Matters of accou n t also ar ise in regard to tith es
an d m odu se s . Wh erever th e r igh t to tith e is clear ly
e stablished , an accou n t is con sequ en t. B u t if th e

r igh t is dispu ted , it m u st first b e e stablish e d before
an accou n t will b e decreed . (S t. For som e

years past, h ow eve r , tith e s have been com m u ted for

tith e ren t-charge s, un der th e stat. 6 7 Will . IV:
c . 47, an d su bsequ en t Acts. 667.

V. Matte rs of accou n t also ar ise as be tween
guardian s an d in fan ts, an d in r espect of th e in fringe
men t of paten ts, trade m arks, an d copyr ight, an d in
som e fe w othe r case s. (S ee Wm s. on Accoun t,

Chap . X.
—XII.)

(a) On th is sub ject, see th e Judicatu re Act, 1 873, s. 25 an d

S ettled Lan d Act, 1 882, ss. 6, 1 1 , 35 .

33 1

III. Waste.

IV Tith es.



CHAPTER VIII .

OF D AMAGE S AN D COMPEN SATION .

I. D AMAGE S or com pen sation we re decreed in favou r
of aplain tiff in E qu ity, on ly as in ciden t to oth er re lief,
sough t by th e bill an d actually gran ted , or wh ere th ere
w as n o adequate rem edy at Law ,

or wh ere som e

pecu liar equ itie s in terven ed . (S t. 724, 798,

B ut by
'

Lord Cairn s’

Act (21 22 Vict. c . 27, s. 1 ) it
w as enacted, that in all case s in which th e Cou rt of
Chan cery has ju r isdiction to en te rtain an application
for an in j u n ction again st a breach of any covenan t,
con tract

,
or agreem en t, or again st th e com m ission or

con tin uan ce of any wron gfu l act, or for th e specific
perform an ce of an y coven an t , con tract, or agreem en t,
it Shall b e lawfu l for th e sam e Cou rt , if it shall th ink
fit, to award damage s to th e party in jured, e ith er in
addition to or in su bstitu tion for su ch in ju n ction or

specific perform an ce ; an d su ch dam age s m ay b e

assessed in su ch m an n er as th e Court shall direct .
(S he lfer V . City of London , etc ., (1 895 ) 1 Ch .

That statu te is n ow repealed p b ut u n de r th e Judica
tu re Acts th e Cou rt has fu ll powe r to give dam ages,
an d has n ow a m u ch large r pow er than it had un der

Lord Cairn s’

Act. (E lm or e V . P irr ie
, 57 L. T. 35 3,

pe r Kay, J .) 668.

II . Com pen sation is often given to a defen dan t , on
th e prin ciple that h e w h o seeks equ ity m u st do equ ity.

Thu s, if aplain tifi in E qu ity seeks th e aid of th e Cou rt
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th e oth er to comm it an act of gross oppre ssion , or

oblige th e form er to suffer a loss wh olly disprOpor
tionate to th e in jury to th e oth er par ty . (S t.

And alth ough ,
in som e case s, from pecu liar circum

stan ces, wh ich can n ot b e taken in to accoun t , th e
com pen sation awarded m ay n otam oun t to an adequate
com pen sation , yet that is n o solid objection again st
th e in terfe ren ce of Cou rts of E qu ity ; for a great

in ju ry is always preven ted by su ch in te rferen ce ;
wh ereas th e m isch ief cau sed th ereby is on ly occa

sional ; an d all gen eral ru le s m u st work occasional
m isch iefs. (S t. 1 31 6, n ote .) 673.

A stipu lation , that if in stalm en ts b e n ot pun ctually
paid , th e wh ole sum shall b e payable at on ce , is n ot

to b e deem ed of th e natu re of apenalty . (S ter n e V .

B eck, 1 D . J . S . 5 95 ; The P r otector E n dow m en t, &c.

Co . v . G r ice , 5 Q . B . D . (Ap .) N or is a re serva
tion of a r igh t to have fu ll paymen t of m on ey actually
du e at th e date of an existin g con tract, if th ere sh ou ld
b e afailu re to pay a sm aller sum on a day ce rtain .

(Thompson V . H udson , L. R . 4 H. L . 674.

IV. Cou rts of E qu ity will n ot re lieve in case s of

liqu idated dam age s, wh ich occu r wh e re th e parties
have agreed that in case on e party Shall do or om it a
certain act, th e oth er party Shall rece ive a certain
sum , as th e ju st am oun t of th e dam age su stain ed by
su ch act or om ission , an d wh e re th e sum so agreed to

b e paid is n ot grossly disproportionate to th e natu re

or exten t of th e in ju ry . If th e sum is so dispropor

tionate , an d it is in reality penal, although it m ay

assum e th e disgu ise of liqu idated dam age s, aCou rt of
E qu ity will treat it as apenalty, an d re lieve again st it
accordin gly . (S t. 1 318 ; l l

’

allis v. S m ith , 21 C. D .

675 .



DAMAGE S AN D COMPE N S ATION .

V. In th e case of a breach of a covenan t to pay
ren t, E qu ity will re lieve , eve n wh er e th e term is gone
at Law by reason of th e lan dlord ’

s en try by virtue of
a clau se of re -en try ; for that is de em e d to b e ame re
secu rity for th e paym en t of th e re n t. (S t. 1 31 5 ,

and n ote to An d th e stat . 23 24 Vict.
c . 1 26, s. 1 , exten ded this re lief to cases of e jectmen t
for forfe iture for n on -

paymen t of ren t . B ut no re lief
w i ll b e gran ted in E qu ity in case of forfe iture for ’ the
breach of any covenan t othe r than a covenan t to pay
ren t, un le ss on th e groun d of acc iden t , mistake , or

frau d ; for it has been con sidere d that even where
the damages are capable of be in g ascertain ed, th e
j u r isdiction of E qu ity in g ivin g re lief is a dangerou s
j ur isdiction , an d rare ly works a r eal compen sation .

(S t. 1 320—1 322 ; Gr egoryv.Wilson , 9Hare , The

Con veyancin g Act, 1 881 , s . 1 4, pre scr ibes further re lief
again st forfe iture for breach of covenan t or con dition
in alease , by requ irin g n otice of th e par ticu lar breach,
an d arequ est to rem edy th e breach or make com pen

sation , to b e served on th e lessee as a con dition
preceden t to th e right of forfe itu re , an d th e act

e nables th e Court, on th e application of th e le ssee , .to

gran t re lief on such terms (if an y) as it thinks fit .
Th e Act, however , does n ot apply to (1 ) a covenan t
n ot to assign or un der le t ; (2) acon dition of forfe iture
on bankruptcy or execu tion ; or (3) a covenan t in a

min in g lease for in spe ction , etc . B ut by th e Con
veyan cin g Act, 1 892, S . even forfe iture on bank
ruptcy or e xecu tion will n ow b e r e lieved again st in
c ertain cases an d un der certain re str iction s. 676 .

VI . An d E qu ity will n ot m itigate any penalty or a
forfe iture imposed by S tatu te ; for that wou ld b e in
con traven tion of th e direct expre ssion of th e legislative

335
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w ill ; n or gen erally speakin g will it in terfere in cases

of forfe iture foun ded on cu stom . (S t.

VII. On th e oth e r han d, it is a u n iform ru le in

E qu ity n ever to en force e ith er a penalty or a for

fe itu re . Th erefore , Cou rts of E qu ity will n ever aid
in th e divestin g of an estate , for a breach of a cove
nan t , on a con dition su bsequ en t . (S t. 1 31 9 ; an d

on th e su bject of en forcin g apenalty , see Thom pson v .

Hudson , L . R . 4 H . L . 678.
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prope rty or in terest ; b u t if h e takes th e gift , he
m u st re sign h is ow n prope rty or in tere st. On th e

oth e r han d ,
if h e e le cts to h old h is ow n proper ty or

in tere st, or , as th e ph rase is, if h e e le cts again st th e
in strum en t, h e can n ot have th e g ift ; or at least h e
can n ot have th e e n tire gift with ou t com pen sat in g th e
par ty w h om h e has disappoin te d by e lectin g to take
h is ow n prope rty . E qu ity , in n ot su fie rin g th e dis

position by w h ich su ch gift is m ade to en u re to th e

ben efit of th e person so e le ctin g again st th e in stru
m en t, will n ot ren de r that disposition in operative , b u t
w ill m ake it th e m ean s of efie ctuatin g that in ten tion
of th e au thor of th e in str um e n t wh ich su ch pe rson

has fru strated by so e le ctin g to retain h is ow n

property or in tere st ; for E qu ity w ill treat su ch gift,
or at least a part of it, as a tru st in th e don ee or

devise e , th e person so e lectin g , for th e b e nefit of th e
party disappoin ted by su ch person

’

s refu sin g to give
up h is ow n prope rty or in te re st. (S e e S t. 1 077,

n ote , an d 1 081
—1 084, 1 086 , 1 088 , 1 089, 1 093 N oys V .

M ordau n t, an d S tr eatfield V . S tr eatfi eld , 1 Wh . Tu .

41 4
‘

et seq . R e Vardon
’

s Tru sts
, 3 1 C. D . 275 ;

B rett ’s L. C. S in ce th e doctr in e of e le ction
depen ds upon com pen sation , it follows that it can

n ever b e applied w h ere an e lection is m ade
.
con

trary to th e in strum en t, un less th e in te re st that
w ou ld pass by it is of that freely disposable natu re

that it can b e laid h old of to com pen sate th e party
w h o su ffers by th e exe rcise of su ch e lection agai nst

th e in strum en t . (1 Wh . Tu . Th u s, w h e re

th e re is afu n d su bject to th e appoin tm en t of afath er
am on gst h is ch ildren , an d th e father appoin ts apart
to some of h is ch ildren , an d th e oth e r par t to person s
n ot obj ects of th e powe r ; an y ch ild w h o is an appoin tee
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m ay both take h is appoin te d share an d also claim
h is share of th e im prope r ly appoin ted por tion , as in

defau lt of appoin tm en t. (B r istow v . Ward,
2 Ve s . Jr .

336 ; R e F ow ler , 27 B eav. B u t if th e re is a

powe r to appoin t to'

tw o, an d th e don e e of th e powe r
appoin ts to on e on ly an d give s a legacy to th e oth e r

,

h e can n ot claim th e legacy an d also dispu te th e

validity of th e appoin tm e n t ; or , if a pe rson has a

special powe r of appoin tm en t an d appoin ts to a

per son n ot an obj e ct of th e pow er , an d g ives property
of h is ow n to th e person en titled in defau lt, th e latter
can n ot take th is ben efit an d also dispu te th e appoin t
m en t, b u t will b e pu t to h is e le ction . (Wh istler V .

Webster , 2 Ve s . Jr . B u t wh ere a testator , havin g
apower of appoin tm en t ove r ce rtain se ttled property
in favou r of ch ildren of h is fir st m arr iage , appoin ted
it to a son of th e first m arr iage , subj ect to a charge in

favou r of h is oth e r ch ildren of h is first an d se con d

m arr iage s, an d also devised oth e r prope r ty of h is ow n

to th e sam e son , su bje ct to th e sam e charge s in favou r
of h is oth er ch ildre n

, so as to e qualize th e share s of

h is ch ildren ,
th e ch ildren of th e first m arr iage w e re

h e ld bou n d to e le ct be twe en takin g th e se ttled prope rty
freed from th e charge in favou r of th e ch ildren
of th e secon d m arr iage . an d takin g th e ir share s

in th e se ttled an d u n se ttled prope rty w ith th e

children of th e secon d m arr iage accordin g to th e w ill
of th e te stator . (White v . White , 22 C. D .

G en e rallv speakin g , if th e w ill is in effe ctual to pass
real estate , th e h e ir will n ot b e pu t to e lection .

(S heddon V . G o odr ich
, 8 Ves. 48 1 b u t see p ost, par .

Th u s, w h e re a w ill w as void w ith re spe ct to

ce rtain real e state , wh ich th e te statrix attem pted to

devise to oth e r ch ildren away from h er h e ir in w h ose
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favour shehad by h er will m ade a valid appoin tmen t
of oth er property, it w as h e ld that th e h e ir w as n ot

boun d to e lect in favou r of the oth er ch ildren . (In r e

D e B u rgh Law son , 34W. R . B u t if th e legacy is
given to th e h e ir on th e expre ss con dition that h e
does n ot dispu te th e will, h e will b e boun d to e lect.
(B oughton V . B ou ghton ,

2 Ve s . S en . 681 .

P r imafacie , it is n ot to b e supposed , n or can it b e

proved by extr in sic eviden ce , that a testator disposes
of that wh ich is n ot h is ow n , so as to raise a case of

e lection . It m u st appear on th e w ill itse lf, by plain
dem on stration or by n e ce ssary im plication . (1 Wh .

Tu . 425 , 428 ; l l-
’

in tou r V . Clifton , 8 D . M . G .

641 M ille r V . Thu rgood , 33 B eav . 682.

Th e doctrin e of e le ction is applied to in terests, n ot
in respect of th e ir am ou n t, b u t of th e ir in con sisten cy
with th e testator

’

s in ten tion . Th e ir rem oten e ss or

th e ir valu e is th erefore n o cr iter ion of su ch in ten tion .

(S t. An d th e doctr in e is equally applied to
all in terests, wh eth e r im m ediate or r em ote , vested or

con tin ge n t , of valu e or of n o valu e , an d wh eth er in
real or personal e state . (S t. 683 .

Th e sam e doctr in e of e lection also ar ise s in cases

wh ere it w as apparen tly a testator ’

s in ten tion to

dispose of all th e prope rty h e m ight have at th e

tim e of h is death , an d th e h e ir , w h o is a devisee
un der th e will, claim s prope rty, wh ich w as pu rchased
su bsequ en tly to th e will , an d wh ich con sequ en tly,
u n der th e old law , did n ot pass by th e will , b u t w as
in ten ded to pass to an oth e r person un de r th e gen eral
w ords of th e will . (S t. 1 094 ; S chr oder V . S chroder ,

Kay, 684.

An d where a te stator devises all th e residu e of h is

real estate situate in any part of th e Un ited Kin gdom
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E lection m ay also ar ise wh ere ape rson attem pts to
claim both un der an d in opposition to a se ttlem en t.
It is a ru le that a person will n ot b e allowed to take
u n der an d again st th e sam e in strum en t. (An derson

V . Abbott, 23 B eav . 45 7 ; B row n V. B r ow n ,
L . R . 2 Eq .

485 ; Codring ton V . Lindsay, L . R . 8 Ch . 5 78, 5 93 ;

7 H. L. 85 4 ; b u t see R e Vardon
’

s Trusts, 3 1 C. D .

689.

Th e party is n ot boun d to m ake an e lection till all
th e circum stan ce sare kn own . An d if h e Sh ou ld m ake
a choice in ign oran ce of th e real state of th e fun ds, or
un de r am iscon ception of th e exten t of th e claim s on

th e fu n d e lected by h im , it will n ot b e con clu sive on

h im . An d h e is en titled, in order to m ake an e lection ,

to have discovery, an d all n ecessary accou n ts taken
an d in qu ir ie s m ade , in orde r to ascertain th e r eal state
of th e fu n d . (S t. 1 098 ; Leslie V . F r en ch , 23 C. D .

690.

E lection m ay b e im plied from con du ct ; b ut
e lection by con du ct m u st b e by a person w h o has

positive in form ation as to h is r ights to th e property,
an d w ith th is kn owledge really m ean s to give that
property up . (Wilson V. Thorn b ury ,

L . R . 1 0 Ch .

691 .

An e lection m ay b e pre sum ed from a lon g acqu i
escen ce or from oth er circum stan ce s of a str in gen t
natu re . (S t. 1 097 D ew ar v . Maitlan d, L . R . 2 E q .

R em ain in g in posse ssion of tw o e state s h e ld
un der titles n ot con sisten t with each oth er , affords n o
con clu sive proof of th e kin d . (1 Wh . Tu . 440 ‘

Spread V . M organ ,
1 1 H. L . C. 692.

Th e doctr in e of e lection is n ot of th e natu re of a

positive ru le of law wh ich a person is bou n d to kn ow.

An d th e refore in order to in fe r an e lection ,
it is
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n e ce ssary to Show that th e person w h o ough t to e le ct
w as aware of th e doctr in e . (Sp read v . M organ ,

1 1

H . L . C. 693 .

Th e doctr in e of e le ction is n ot applied in th e case

of creditors. Th ey m ay take the ben efit of a devise
for paym en t of debts, an d also en force th e ir legal
claim again st oth er fu n ds disposed of by th e will ;
for a cre ditor c laim s n ot as a m e re volun te e r , b u t
for a valuable con side ration , an d ex debito jastitiw .

(S t . 694.

Wh e re atestator give s am u ch large r prope rty to on e

ch ild , u n der th e m istaken im pre ssion that su ch ch ild
did n ot take u n der th e testator ’

s m arriage se ttlem en t,

h e is n ot bou n d to e le ct be twe en h is in tere st un de r
th e settlem en t an d th e g ift by will. (B ox v . B arr ett

,

L . R . 3 E q . 695 .

Wh e re th e pe rson boun d to e le ct is an in fan t,
th e Cou r t w ill asce rtain ,

by directin g an in qu iry if
n e ce ssary, wh e th e r it will b e m ost ben eficial for su ch

pe rson to take un der or again st th e will or de ed, an d
will de cree accordin gly, th ough in som e cases it Will
postpon e th e e lection u n til th e in fan t com e s of age .

(1 Wh . Tu . An d an in qu iry will also b e
dire cte d in th e case of a lu natic or person of u n soun d

m in d n ot so foun d by in qu isition . (Wilder v. P igott,

22 C. D . With r egard to marr ied wom en , a

restrain t on an ticipation am oun ts to a con trary
in ten tion , an d th e refore exclu des th e doctr in e of

e le ction . (B rett’s L . C. B u t wh e re th e re is

n o su ch re strain t, th ey can of cou rse e lect as

regards the ir separate e state ; an d in oth er cases

an in qu iry will, if n ecessary, b e directed . (1 Wh .

Tu . 696 .

Wh e re a person , w ho had a r igh t of e lection , die s

343
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in testate , withou t havin g exercised it, each of h is or

h er n ext Of kin has a separate r ight of e lection ; so
that n e ither th e e lection of th e m ajor ity n or of th e

heir or adm in istrator will bin d th e others. (Fytche v.
Fytche, L. R . 7 E q . 697.
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th e in strum en t m u st b e looked at for som e expression
of in ten tion . If th ere is so su ch expression ,

th e

pre sum ption of law again st dou ble portion s ar ise s ;
an d wh en you com e to a pre sumption to im ply an
in ten tion th e ru le is that parol eviden ce is adm issible
to re b u t su ch presum ption . B u t parol eviden ce is n ot
adm issible to raise a pre sum ption . (Tu ssaud V .

Tu ssaud , 9 C. D . 363 ; an d se e B re tt ’s L . C. 703.

I . Wh ere aportion or provision is se cu red to ach ild
by am arr iage se ttlem en t or oth erwise , an d th e paren t,
or person stan din g in loco par en tis—that is, ape rson
m ean in g to stan d in th e place of a paren t as regards
providin g for a re lation ’

s ch ild—afterwards by will
give s th e sam e ch ild a legacy ,

wh eth er particu lar or

re siduary , with ou t expressly declar in g it to b e in

satisfaction of su ch portion or provision , in su ch case ,

if th e legacy is su bstan tially th e sam e in its valu e , in
its natu re , in tim e of paym en t , in ce rtain ty , an d in
ben efit, with ' th e portion or provision , an d if it is n o

given for adifferen t pu rpose , it will , in th e absen ce of
eviden ce to th e con trary , b e deem ed afu ll satisfaction ,

as Courts of E qu ity in clin e again st dou ble por tion s.

If th e legacy is le ss in am ou n t than th e por tion or

provision , or if it is payable at adiffe ren t per iod, th en
it m ay b e deem ed a satisfaction pro tan to, or in fu ll,
accordin g to th e circum stan ce s. (S t . 1 1 03, 1 1 04

1 1 09, 1 1 1 0 ; Thyn n e V . G lengall , 2 H . L . Cas. 1 5 3 ;

Chichester v. Coven try, L. R . 2 H . L . 71 B en n ett V .

Hou ldsw or th , 6 Ch . D . 704.

In th e case of a provision by will , followed by a
provision by de ed, th e first be in g revocable , th e re is
n o difficu lty in th e w ay of th e secon d provision takin g
effect in lieu of th e first ; for it is reasonable to suppose
that th e paren t or pe rson stan din g in loco par en tis has,
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on som e occasion for advan cin g th e ch ild occu rr in g
su bsequ e n tly to th e date of h is will

, an ticipated th e
provision by h is will , an d su bstitu ted for it e ith er
w h olly or p ro tan to accordin g to circum stan ce s, th e

p rovision by de e d . An d n o e le ction , on th e part of

th e person to b e ben efited , is requ ire d . Wh e re th e
se ttlem en t com e s first, th is is said to b e satisfaction
proper ly so called b u t if th e will com es first, th en it is
sty led adem ption . Th e diffe ren ce , h owever , is m e re ly
ve rbal , an d th e pr in ciple s in th e tw o case s are th e

sam e . (Coven try V . Ch ichester , 2 H. St M . 1 5 8 , p er

\Vood , V.
-C.) 705 .

On th e oth e r han d
,
in th e case of aprovision by

de ed
,
followed .by a provision by will , th e first be in g

n ot revocable , an d actual r igh ts be in g con fe rred

th er eby, it is m ore natu ral in on e respe ct to regard

th e secon d provision as additional , rath er than as

su bstitu tional , an d th e application of th e pre sum ption
again st dou ble por tion s is con sequ en tly m ore difficu lt
an d in de ed n o su bstitu tional effe ct can b e g iven to th e
w ill , except by th e e lection of th e pe rson in ten ded to
b e ben efited . (Lord Chich ester V . Coven try, L . R . 2

H . L . 71 Tussaud V . Tussau d , 9 C. D . (Ap .) 363 , 380 .

B u t see [li on tagu V . S an d w ich , 32 C. D . 706.

Wh e re by a covenan t, to take effect on th e death of

th e se ttlor , apor tion is settled on th e h u sban d for life ,
an d then on h is wife an d ch ildren , an d an absolute
gift of other property is afterw ards m ade by th e settlor
by will in favou r of th e h u sban d , it m ay b e a satisfac

tion of th e h u sban d ’

s life in tere st un de r th e se ttle
m en t , b u t n ot of th e in tere st of th e wife an d ch ildren .

(M cCar ogher V . H’hieldon
,
L . R . 3 E q . 236 ; M ayd V .

F ield, 3 C. D . 587 ; B e th-ell v. Abrahm n , ih. 590,

B u t in Tussaud v. Tussaud (sup ra), wh e re th e Cou rt of

347
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Appeal decided there w as n o satisfaction , th e question
that in flu en ced th e Cou rt m ost w as that th e par tie s
we re differen t . (S ee B re tt ’s L. C. 707.

1 1 . Wh ere aparen t or oth er person stan din g in loco
par en tis bequ eath s a legacy, wh eth er particu lar or

re siduary , to a ch ild to wh om h e stan ds in that
re lation ,

an d th e n ,
by an act in ter vivos, m ake s a

provision for th e sam e ch ild, of equal or greater
am oun t , of equal certain ty, an d su bstan tially th e sam e

in kin d an d in degree of ben efit , with ou t expre ssin g it
to b e in lieu of th e legacy , or for oth er objects than
th ose for wh ich th e legacy w as given , in su ch case , in

th e absen ce of eviden ce to th e con trary, it will b e
de em ed a satisfaction or adem ption of th e legacy .

An d if th e provision in ter r ivos is le ss than th e legacy ,
it will b e de em ed an adem ption p ro tan to . (S t. 1 1 1 1 ,

an d n ote , an d 1 1 03—1 1 05 , 1 1 1 2, 1 1 1 3, 1 1 1 5 ; P ym V .

Lockyer , 5 M . C. 29 H op w ood v . Hop w ood, 7 H . L.

Gas. Wh e re th e re is a bequ e st of re sidu e to

ch ildren an d awife or stran ger in m oieties, an d th e
Share of on e of th e ch ildren is ade em ed by an advan ce ,
th e ch ildren on ly will profit , an d th e stran ger will n ot
b e en titled to ben efit by takin g th e advan ce in to
accoun t in e stim atin g th e re sidu e . (M ein er tzhagen V .

Walter s, L . R . 7 Ch . 708.

A legacy m ay b e adeem ed by a gift , th ough n ot

m ade on m arr iage or on any oth er occasion havin g a
special referen ce to th e don ee an d a gift of stock will
adeern acharge on lan d . (Leighton V . Leigh ton , L . R .

1 8 E q . B u t a bequ e st to a daugh ter is n ot

adeem ed by agift to th e h u sban d n or by an advan ce
to h er , on h er m arr iage , for h e r ou tfit . (Raven scroft
V . Jon es, 32 B eav . 709.

An d th is doctr in e of th e con structive ademption of
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there is as m u ch reason , in such cases, why th e

testator sh ou ld ’

ch oose to make an additional gift, as
there w as for h is m akin g th e original gift . (Law es V.

Law es, 20 C. D . 71 1 .

III. A legacy given to a creditor , if it is of an

am oun t e qual to or greate r than th e debt, an d in
other respects e qually ben eficial, will, in gen eral, in
th e absen ce of all cou n tervailin g circumstan ce s, b e
deem ed to b e asatisfaction of th e debt, on th e pr in ciple
that a te stator shall b e presum ed to b e just before h e
is gen erou s . (S t. 1 1 1 9, 1 1 20 ; Talbot V . S hrew sbu ry,

2 Wh . Tu . 375 R e F letcher , G illings v . F letcher ,

38 C. D . B u t th is pr in ciple has m et with m uch
cen sure , an d sligh t circum stan ces will b e laid ‘hold of

to e scape from it. (S ee R e Hor tock, (1 895) 1 Ch . 5 1 6,

per S tirlin g , J.) Th u s, w h ere th e testator expressly
directs h is debts an d legacie s to b e paid (Chan ceg '

s

Case , 2 Wh . Tu . or even if h e on ly directs h is
debts to b e paid with ou t m en tion ing legacie s (R e
Hu ish , 43 C. D . th ere will b e n o satisfaction .

Hen ce , too, th e ru le is n ot allowed to prevail where
th e legacy is of less am oun t than th e de bt, even as a
satisfaction p ro tan to, un le ss th e creditor assen ted, in
th e debtor ’

s life tim e , to su ch an arran gem en t ; n or

wh ere th ere is adiffe ren ce in th e tim e of paymen t of
th e debt an d of th e legacy ; n or where they are of a

differen t nature , as to th e su bject-matter , or as to th e
in terest th ere in ; n or w h e re a par ticu lar motive is
assign ed for th e gift n or wh e re th e debt is con tracted
subsequ en tly to th e will ; n or where th e legacy is con
tin gen t or uncertain ; n or wh ere th e bequ est is of a

residue n or wh ere th e debt is a n egotiable security ;
n or wh ere th e debt is on an open an d run n in g accoun t,
so that th e testator m igh t n ot kn ow whether h e owed
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anythin g . An d as to a debt strictly so called , th ere

is n o difi
'

eren ce whe ther it is adebt due to astran ge r
or to awife or child . (S t. 1 1 03 , 1 1 22 B rett’s L. C.

269 Fairer V . P ark, 3 C. D . 309 I'Viggin s V . Hor lock,

39 C. D . 1 42 R e D ow se , 5 0 L. J. Ch . 285 Cr ichton

v . Cr ichton , (1 895)2 Ch . 85 3 Coates V . Coates
, (1 898)

1 Ir . R . 712.

IV. On th e oth e r han d, wh e re a creditor leaves a
legacy to h is de btor , an d e ither takes n otice of th e

debt, or leaves his in ten tion doubtfu l , Cou r ts of

E qu ity will n ot deem th e legacy as e ither n e ce ssar ily
or p r im d facie m an ifestin g an in ten tion to re lease or

e xtin gu ish th e de bt ; b u t th ey will requ ire som e

e viden ce , e ith e r on th e face of th e will , or aliu nde ,

to e stablish su ch an in ten tion . (S t. For if

th e legacy is less than th e debt , it wou ld clear ly b e a
positive in jury to th e creditor to con stru e th e legacy
a re lease of th e debt an d even if th e legacy is m ore

than th e debt, it does n ot follow that becau se th e
te stator has man ife sted h is bou n ty towards th e debtor
in that r espect, h e in ten ds th e debtor to have an other
ben efit which has n o n ecessary con n ection with th e

form er . Where th e testator doe s n ot men tion th e

de bt , b u t gives th e debtor alegacy of equal or greate r
am oun t, h e thereby ben efits th e debtor to at least th e
sam e e xten t , by g ivin g him th e m ean s of payin g th e
de bt, as if h e had directly forgiven th e debt , b u t had
g iven th e debtor n othin g, or n oth in g b u t th e ove rplu s
an d h is reason for thu s givin g th e de btor th e mean s of
payin g th e debt, withou t alludin g to th e de bt, m ay
have been on e of kin d con side ration tow ards th e

debtor , nam e ly , in order that n on e b ut th e execu tor
m igh t b e aware of th e debt . 713.

35 1

V. Wh ere an an n u ity to th e separate u se of a V Ann uity~
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m arried wom an is charge d on an e state , th e gift of an
an n u ity to h e r gen e rally, an d charged upon property
of adifferen t natu re , th ough to th e sam e am ou n t an d
payable on th e sam e days, is n ot asatisfaction . (2 S p.

An d wh e re aperson execu tes a de ed by which
h e give s an n u itie s to cer tain person s,an d th en execu tes
an oth e r de ed by wh ich h e g ive s other an n u itie s to
th ose pe rson s , th ere is n o pre sum ption that th e latte r
we re in ten ded to b e a su bstitu te for th e form er ,

e specially wh ere th e an n u ities given by th e se cond

de ed are of less am oun t, or th e first de ed con tain s
a power of revocation wh ich is n ot exercised by
th e se con d de ed . (P alm er v . N e w ell

,
20 B eav . 32 ;

8 D . M . 65 G . An d
, gen erally speakin g , th ere

is n o satisfaction of legacies by su bsequ en t legacie s ,
un le ss th ey are of equal am oun t an d given by th e
sam e in strum en t , or un le ss th e m otive of th e g ift is in
each case expressed to b e th e sam e . (B enyon V . B e nyon ,

1 7 Ve s. 34 Hu bbard V . Alexan der , 3 C. D . An d

an appoin tm en t of a sum by will is n ot a satisfaction
of a covenan t to bequ eath a like su m . (G raham v .

VVickham (NO. 31 B eav. 447 ; 1 D . J . S .

714.
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made at th e hear in g. (1 Wh . Tu . 202, Mayfair

P rop er ty Co . v . John ston , (1 894) 1 Ch .

Th e n ew remedy of sale has, however , been tacked
on to th e old rem edy of partition by th e Partition
Acts, 1 868 1 876 ; and has to a great exten t
superseded th e old rem edy of partition , as be in g in
most case s obviou sly m ore con ven ien t an d ben eficial .
Wh ere asale is asked for , par tition m ay b e ordered,

an d vice versaun der th e Act of 1 876, s. 7. An d th e

order m ay b e for partition of on e part an d sale of

an oth er par t of th e property . (R oebu ck v . Chadebet,

L . R . 8 E q .

U n der th e Act of 1 868, section s 3—5 , th e Cou rt m ay
direct a sale wh ere it wou ld b e m ore ben eficial than a

division , or wh ere on e party r equ e sts a sale an d th e
oth ers do n ot un dertake to b uy h is Share . B u t th e

Court m u st direct a sale wh ere partie s in terested to
th e exten t of am oie ty requ est on e , un le ss it sees good
reason to th e con trary (section As to what is good
reason to th e con trary, see B re tt ’s L . C. 1 23 . 71 5 .

As apartition is com ple ted by m u tual con veyan ces,
it is essen tial to sh owatitle . (S t. Where th e re
is an ove rr idin g tru st th e Cou rt will refu se a sale .

(Taylor v . G range , 1 5 C. D . Th u s th e Cou rt

will n ot decre e a sale wh ere th e estate is devised to
tru stees upon a tru st for sale wh ich is still su bsistin g
(S w ain e V . D en by, 1 4 C. D . 326 ; B iggs v . P eacock,

22 C. D . b ut is n ot in gen eral de terred by am e re

power of sale given to th e tru ste es . (B oyd v . Allen ,

24 C. D . 716.

Th e Cour t will decree apartition even in a su it by
or again st person s w h o are on ly tenan ts for life or

years (Mason V . Keays, 78 L . J. 33) an d th e de cree

will b e bin din g on all w h om th ey virtually represen t ,
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b ut n ot on other person s. Thus,adecree in asu it by
or again st a tenan t for life will b e bin din g on th e

remain derman w ho is n ot in esse at th e time , on th e

grou n d of vir tual represen tation , if th e Cou rt is of

opin ion that it will b e for th e ben efit of su ch rem ain der
m an that th e agreemen t sh ou ld be carr ied in to effe ct.

(S t. 65 6 , 65 6 a.) An d by th e Partition Act, 1 876 , S . 6 ,

person s u n de r disability m ay requ e st a sale or give an
un der takin g . An d in fan ts m ay b e declared tru stees for
th e pu rchase r ,an d th e n ext fr ien d appoin ted to con vey
th e ir share s. (D avis V . Ingram , (1 897)1 Ch . 717.

B u t, on th e oth er han d, a reversion er can n ot

m ain tain a su it for a par tition . (E van s V . B agshaw ,

L. R . 5 Ch . 71 8.

In th e case of an actual par tition th e Cou rt m ay
decree a pecu n iary com pen sation to on e in order to
m ake up h is share to its proper value , wh ere th e

e state cann ot con ven ien tly b e divided in to equal parts .

(S t. An d in stead of dividin g each of several
distin ct e states, th e wh ole of on e e state m ay b e

allotted to on e person , an d th e whole of an oth e r e state
to an other pe rson , an d com pen sation dire cted to b e

m ade to th e pe rson to whom th e le ss valuable e state iS
allotted . (S t. S o, to on e w h o has m ade
im provem en ts on th e e state , th e property on wh ich
th e im provem en ts have been m ade m ay b e assign ed ,

or th e Cour t will direct an accoun t an d in qu iry as to
th e com pen sation to b e g iven h im . (William s v .

William s, 68 L . J . Ch . An d care will b e taken
to assign to th e partie s su ch portion s of th e e state as
will be st accom m odate th em ; an d th e Cou rt will act
accordin g to its ow n n otion s of gen eral ju stice an d

equ ity be tw een th e parties, an d will , if n e ce ssary for
that pu rpose , direct a distin ct par tition of each of

A A 2
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SETTLEME NT OF B OU NDAR IE S .

seve ral portion s of th e e state in wh ich de r ivative
alien ees have distin ct in te rests, in order to protect
those in tere sts. (S t. 65 5 , 65 6 b, c .) 719.

S ECTION II.

Of the S ettlem en t of B ou n dar ies.

Th e gen eral ru le Obse rved by Courts of E qu ity w as

n ot to exercise ju r isdiction in settl in g boun dar ie s on

th e mere groun d that th ey are asu bje ct of con troversy,
b u t to requ ire that th e soil itse lf sh ou ld b e in qu e stion
or that there sh ou ld b e som e superadded equ ity .

(S t. 61 5—623 ; Wake v. Conyers, 1 Wh . Tu . 1 70

et seq .) In th e case of Lascelles V . B u tt
,
2 Ch . D . 5 88,

wh ich w as an action for adeclaration of aboun dary ,
B acon , V.

-C., said, Wh en it is obje cted that ce rtain
ru les by wh ich th e Cou rt w as gu ided in form e r days
have becom e obsole te , I do n ot kn ow that th ese ru le s
are n ot as worthy of observation as th ey ever we re ,
an d that th e Cou rt is n ot as m u ch boun d to follow
th em as it ever w as. From th is it wou ld appear

that th e old ru le s m u st still b e regarded u n der th e
presen t practice . 720 .

If th e con fu sion of boun dar ies has been occasion ed
by frau d, that will con stitu te a su fficien t groun d for
th e in terfe ren ce of th e Cou r t . An d if th e frau d is
e stablish ed , th e Court will, by directin g an in qu iry in
Cham bers (Spike v . Harding , 7 C D . ascer tain
th e bou n dar ies, if practicable ; an d if that is n ot

practicable , it will do ju stice betwe en th e par tie s by
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m arr ied on or after th e 1 st of Jan uary, 1 834, aw idow ’

s

r ight to dower on ly attach e s wh en h er hu sban d dies
in te state as to any estates of in her itan ce be lon gin g to
h im , an d m ay b e excluded in a var ie ty of ways. It

therefore se ldom ar ises, and action s re spe ctin g it do
n ot often occu r in practice ; b ut it wou ld appear that

“

th ey might b e brought e ith er in th e Qu een ’

s B en ch or

Chan cery D ivision s of th e High Cou rt of Ju stice . 724.



35 9

TITLE IV.

Of Protective Equity, Irrespective of

Disab ility.

CHAPTER I .

OF PROTE CTION FROM LITIGATION OR INJURY.

AFFORDED B Y THE CAN CELLIN G , DELIVERIN G

U P , AN D S ECU R ING OF D OCUMENTS .

THE Cour t of Chan cery assum e d jurisdiction to

can ce l , or re scin d, or order th e de livery of in stru

men ts which an swered th e en d for which they were
m ade , or in strumen ts which were voidable , or in stru
men ts which were in reality void , an d yet apparen tly
valid . Th is w as don e upon th e pr in ciple , as it is
techn ically called, qu ia tim e t

,
that is, for fear that

su ch in strumen ts m ay b e vexatiou sly or in jur iou sly
u sed , wh en th e eviden ce to im peach th em m ay b e lost
or dim in ished , or for fear that th ey m ay throw acloud
or su sp icion over th e plain tiff’s title and in terests.

7(S t. 694, 698, 699, 700, 705 ; Coop e r v. Joel, 27

B eav. 31 3 Willie/m s V . B u ll, 32 B eav. 574 ; On ions

V . Coh en , 2 Hem . M . An d un der th e presen t
practice all cau ses and matters for th e rectification , or

se ttin g aside , or can ce llation of deeds or other written
in strum en ts, are assign ed to th e Chan cery D ivision
of th e High Court of Ju stice . (36 St 37 Vict . c . 66 ,

S . 34 725 .
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D E LIVER IN G U P ,

B ut whe re th e illegality of th e in str um en t appears
on th e face of it, so that its n u llity can admit of n o
doubt, th e Cou rt will n ot in terfe re ; becau se , in that

case , th e grou n d for in terferen ce does n ot exist.
(S t. 700 a.) 726 .

Th e Cou rt will gen erally can ce l or re scin d in stru
men ts, or order them to b e de livered u p, wh ere th ere
is an actual or con structive fraud

,
an d th e plain tiff

has n ot participated th ere in , or is n ot in par i delicto

or wh ere th e re is an offen ce again st pu blic policy , an d
th e plain tifi has participated th e re in an d is in par i

de licto, b u t yet pu blic policy wou ld b e m ore prom oted
by assistin g th e plain tiff, than by refu sin g to assist
h im . (S t. 298, 695 M illtow n V . S tew ar t, 3 My. 6;

Cr . 727.

Wh ere both partie s are con ce rn ed in an illegal act, it
doe s n ot always follow that th ey stan d in pari delicto

for on e party m ay act un de r circum stan ces of oppre s
sion , im position , hardsh ip, u n du e in flu en ce , or great
in equality of con dition or age ; so that h is gu ilt m ay
b e far less in degree than that of h is associate in th e
offen ce . (S t. 728.

In cases of u sury before th e U su ry Laws we re
abolish ed (an te , par . 40, if th e len de r cam e in to
Cou rt, seekin g to e n force th e con tract , th e Court
wou ld refu se to g ive any assistan ce , an d wou ld
repu diate th e con tract . B u t, on th e oth e r han d , if

th e borrower cam e in to Cou rt, seekin g re lief again st
th e con tract , th e Cou rt wou ld in terfere , alth ou gh on ly
on th e term s that th e plain tiff wou ld do e qu ity , by
payin g th e defen dan t what w as really du e to h im

,

dedu ctin g th e u su r iou s in tere st . (S t . An d if

th e borrowe r had paid th e m on ey , th e Cou rt wou ld
assist h im to recover back th e excess beyon d pr in cipal
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38 C. D . B u t wh ere , ju st before goin g through
th e marr iage cerem on y with h is deceased wife ’

s sister ,
am an vests property in tru stee s for h er ben efit, n e ith er
h e n or his represen tatives after h is death can set th e

gift or se ttlemen t aside . (Ayerst v. Jen kin s, L . R .

1 6 E q . B u t where a m an , previou sly to goin g
th rough th e cerem on y of m arr iage with h is deceased
wife ’

s sister , e xe cu ted a settlem en t recitin g th e in

ten ded m arriage , an d assign in g ce rtain property to
tru ste es in tru st for h imse lf un til th e solem n ization
of th e m arr iage , an d after th e solem n ization th e reof
upon cer tain tru sts for h imse lf, h is in ten ded wife an d
ch ildren it w as h e ld that, as n o valid m arr iage cou ld
take place be tween th e se ttlor an d h is deceased wife ’

s

sister , th e tru st in favou r of h im se lf un ti l th e solem n i

zation of th e in te n ded m arr iage con tin u ed , an d th e
subsequ en t tru sts n ever havin g ar isen , th e property
rem ain ed in th e settlor , an d form ed part of h is personal
estate . (P aw son v . B row n ,

1 3 C. D . 732.

A se ttlem en t m ade by an unm arr ied lady sh ortly
after m ajor ity , with ou t con tem p latin g m arr iage With
any particu lar pe rson , will b e set aside , as an im provi
den t act of aperson w h o ough t to b e protected by th e
Cou rt. (E ver itt V . E ver itt

, L . R . 1 0 E q . B u t

case s of th is descr iption depen d upon th e circum stan ces

of each case , an d n o gen e ral ru le can b e laid down as
to the proper an d u sual provision s of a volun tary
se ttlem en t b u t apowe r of revocation is n ot essen tial.
In order to support avolun tary se ttlem en t again st th e
settlor , it m u st b e sh own that all th e provision s are
proper u n de r th e circum stan ces , an d u sual, or if th ere
are any un u sual provision s, that they w ere brough t to
th e n otice of th e se ttlor an d un derstood by h im . B u t

th e m e re absen ce of apowe r of revocation , even if th e
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atten tion of th e settlor w as n ot called to that absen ce ,
doe s n ot make avolun tary se ttlem en t invalid . (Hall

v. Hall
, L. R . 8 Ch . A su bstan tial reason m u st

b e proved w hy th e deed sh ou ld b e set aside . (H en ry

v . Ar mstrong , 1 8 C. D . 668 ; B ou kote V . H en der son ,

(1 895 ) 2 Ch . Th u s wh e re a you n g m an of

im providen t habits w h o had ju st attain ed h is major ity
w as in duced to e xecu te a se ttlem en t by wh ich h e

assign ed m on ey to tru stee s, upon tru st to apply th e
in com e , or so m u ch as th e tru stee s Sh ou ld con sider
m ight b e ben eficially applied, for th e se ttlor , or an y
wife or child of h is, du r in g h is life , an d afte r h is

death, upon cer tain tru sts for h is widow an d children ,

with an u ltim ate tru st for certain cou sin s ; b u t h e had

n o power of appoin tm en t in defau lt of issu e , an d n o

power of revocation , an d n o power to appoin t n e w

tru stee s ; it w as h e ld that h e cou ld n ot set aside th e
se ttlem en t . (P hillips V . Il Iu llings, L . R . 7 Ch . 244 ; an d

se e Jam es v. Cou chm an , 29 C. D . 733.

Forged in strum en ts m ay b e de cre ed to b e de livere d
up , with ou t an y pr ior tr ial at law on th e poin t of

forge ry . (S t. 701 ; Lee v . Angas, L . R . 7 Ch .

79 n .) 734.

Assistan ce will often b e given even in regard to

u n exceptional in strum en ts. Th e Cou rt will orde r
th em to b e de live red up to th e party en titled to th em ,

if h is title to th e proper ty to which th ey re late is n ot

dispu ted . B u t w h e re th e title to th e possession of

deeds an d othe r writin gs depen ds on th e validity Of

th e title of th e party to th e prope rty to which th ey
re late , an d h e is n ot in possession of th e prope rty , an d
th e eviden ce of h is title to it is in h is ow n power , or it
doe s n ot depen d on th e produ ction of th e deeds or

writin gs of wh ich h e prays th e de livery in su ch case ,

363

Forged in stru

m en ts.
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h e mu st first e stablish h is title to th e property before
h e can en title him se lf to a de livery of th e deeds.

(S t. 735 .

Again , person s having r igh ts an d in te re sts in real
estate are en titled to an in spection an d copie s of th e

deeds un de r wh ich th ey claim title . (S t. 704 ; se e

Order XXXI . ; Lyell v . Ken n edy, 8 A. C. 21 7 ; an d

Con v. Act, 1 881 , s. 736 .

An d rem ain de rm en an d reversion ers, an d oth er

person s havin g lim ited or u lte rior in terests in real
e state , have a r igh t , in ce rtain cases, to have th e title
de eds secu red or brou gh t in to Cou rt for preservation .

B u t th is will n ot b e directed , un le ss it clear ly appears
that th ere is dan ger of a loss or destru ction of th e

in strum en ts in th e han ds of th e person s posse ssin g
th em an d also that th e in tere st of th e plain tiff is n ot
too con tin gen t or too rem ote to warran t th e procee din g .

(S t. 737.

D e livery up B on ds an d n otes g iven by a re lative have be en
Of securities ’

ordered to b e g iven up by execu tors or adm in istrators,
wh e re it has been fair ly in ferable , from th e con du ct of

th e deceased, that h e did n ot in ten d that any use

sh ou ld b e m ade of th e secur itie s. (S e e S t. 705 a

706 a.) 738.
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than for charges or costs, can compe l them to con test
th e m atter between th em se lves, with ou t in volvin g
h im in any vexatiou s litigation re spectin g it . (S e e

S t. 806 , an d n otes, an d 807, 81 0—81 6, 820, 824 ;
Jon es V . Thom as, 2 Sm . dz Gif. It is essen tial
that th e applican t shou ld have n o personal in tere st in
th e subj ect-m atter , an d that th e dispu te sh ou ld b e in
respect of on e an d the sam e th in g . (G r eate r

-ix v .

S hackle (1 895 ) 2 Q . B . 740 .

Th u s, wh ere a tenan t is liable to pay ren t, b u t th e re
are several person s claim in g title to it, h e is en titled
to file an in terpleader to com pe l th em to asce rtain to
wh om th e ren t is payable . (S t. 81 1 Cook v . E ar l

of R osslyn ,
1 G if. 741 .

B u t .wh ere th e title of th e on e claim an t w as nOt

derive d from that of th e oth er , n or were both titles
de r ived from th e sam e com m on sou rce b u t were
in depen den t of an d adverse to each oth er , th e party
h oldin g th e property cou ld n ot form er ly obtain in ter

pleader in E qu ity . Un de r th e pre sen t practice
h owever , sin ce th e Ju dicatu re Act an d R u le s there
un der , h e is n ot disen titled to re lief by in te rpleade r ,
by reason on ly that th e title s of th e claim an ts have
n ot acom m on or igin ,

b u t are adverse to an d in depen
den t oi on e an oth e r . (36 37 Vict. c . 66

, s. 24 ;

Ord. LVII. r . 742.

Also proper ty pu t in to th e han ds of a pr ivate
agen t by h is pr in cipal, or rece ived by an agen t for
h is pr in cipal , w as n ot in E qu ity un der th e old

practice th e su bj ect of an in terpleader , on th e assertion
of a claim to it by a th ird person un der an in depen

den t adve rse title ; b u t th e agen t m u st have de livered
it to th e pr in cipal ; for th e posse ssion of th e agen t is
th e posse ssion of th e pr in cipal . An d th e like doctr in e
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prevailed in favou r of a third person to wh om th e

pr in cipal , after th e bailmen t, had tran sferred th e

r ight to th e proper ty , whe re th e tran sfer had be en
re cogn ise d an d assen ted to by th e

.

agen t. (S t. 81 7,

81 7 a, B u t if th e pr in cipal had created an

in te re st in or lien on th e fun ds in th e han ds of th e

agen t, in favou r of a th ird person , an d th e natu re
an d exten t of that in te re st or lien w as con trove rted
be twe en th e pr in cipal an d suCh th ird pe rson ,

there
an in terpleader wou ld lie . (S t. 81 7 a.) Un der th e

presen t practice , h owever , th e agen t wou ld b e en titled
to in te rpleader as again st h is prin cipal or th e tran s
feree , wh ere th e prope r ty w as claim ed by a th ird
person un de r an in depen den t adve rse title, withou t
th e creation by th e pr in c ipal of su ch an in terest or

lien as above m en tion ed . (S ee pre cedin g paragraph .)

743 .

Wh ere goods or chatte ls have been se ized in

exe cu tion by a sh e r iff or oth e r officer charged with
th e execu tion of proce ss of th e j

High Cou rt , an d an y
claim an t alleges that h e is en titled u n de r abill of sale
or oth e r w ise to th e goods or chatte ls by w ay of

secu r ity for debt, th e Cou r t or a ju dge m ay orde r th e
sale of th e whole or a par t th e reof, an d dire ct th e
application of th e proceeds Of th e sale in su ch m an n e r

an d upon su ch term s as m ay b e ju st . (Ord . LVII .

r . S car lett V . Han son ,
1 2 Q . B . D . 21 3 . 744.

It is n ot n ecessary that proce edin gs Sh ou ld have
b e en com m en ced e ith er at Law or in E qu ity , in orde r

to fou n d aju r isdiction for an in te rpleader . (S t.

It is sufficien t ~ if th e applican t expe cts to b e su ed .

(Ord . LVII . r . 745 .

In order to preve n t an in te rpleader be in g m ade th e
in strumen t of de lay or of collu sion with on e of th e

367

P re lim inaries.
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partie s, th e applican t mu st satisfy th e Cou rt or

judge , by affidavit or oth erwise , that h e claim s n o

in tere st in th e su bje ct-m atter in dispute ,
oth er than

for charges or costs that th ere is n o collu sion be tween
h im and any of the oth er parties ; an d also, that
h e is willin g to pay or tran sfer th e su bject-matter
in to Cou rt, or to dispose of it as th e Cou r t or a judge
m ay direct ; (Ord . LVII. r . 746 .
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1 05 ; 6 Ch . 71 6 ; Jegoh v. Vivian ,
L . R . 6 Ch . 742

For oth er in stan ce s, see S t. § 85 5 , 749 .

In m ost cases of th is class, before B olt’s Act,

25 26 Vict . c . 42 , enablin g th e Cou rt of Chan cery
to try qu estion s of fact, with or with ou t a ju ry , it w as
h e ld that th e plain tiff ou gh t to establish h is r igh t by
adeterm ination of aCou rt of Law , before h e filed h is
bill in E qu ity . An d if h e did n ot do so ,

an d th e r igh t
h e claim ed had n ot th e san ction of a lon g possession ,

an d he had any mean s of tryin g th e m atter at Law , a

dem u rrer wou ld h old for th e object of these bills, as
th e ir nam e itse lf im por ts, w as sim ply to se cure

'

th e

qu ie t en joymen t of ar igh t which , pr imaf acie at least ,
clear ly existed, an d n ot to de cide th e qu estion of a

dou btfu l r igh t . B u t by th e above Act
,
th e Court

cou ld itse lfdecide th e r ight , with ou t directin g an action
or issu e at law ; an d cou ld th en m ake adecre e finally
b in din g on all th e parties. (Warr ick v . Qu een

’

s Coll

L. R . 6 Ch . 75 0 .

It seem s that Cour ts of E qu ity, on pr in ciples of

pu blic policy, will n ot, on su ch aproceedin g, decree a
perpe tual in jun ction for th e e stablishm en t or th e

en joym en t of th e r igh t of a party w h o claims in
con traven tion of apu blic r igh t . (S t. 75 1 .

It doe s n ot appear that bills of peace are affected by
th e Ju dicatu re Acts, except that th ey wou ld n ow b e

called action s in th e natu re of bills of peace . 75 1 a.

U n der th e presen t practice sin ce th e Judicatur e Acts,
any person w h o w ou ld

,
u n der circum stan ces alleged by

h im to exist, becom e en titled upon th e happen in g of

an y fu tu re even t to an y h on ou r
,
title , dign ity, or

ofiice , or to any e state or in te re st in any property, real
or personal , th e r igh t or claim to which can n ot by
h im b e brou gh t to trial befor e th e happen in g of su ch
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even t, m ay comm en ce an action to perpetuate any
te stimony which m ay b e m aterial for establishin g su ch
r igh t or claim . (36 37 Vict. c . 66 . ss. 1 6

, 24 ;

Order XXXVII. r . Th e eviden ce is u sually taken
before an examin er . (Marqu is of B u te v. Jam es,

33 C. D . 75 1 b .

S ECTION II .

Of P roceedings to estab lish Wills.

Th e proper jurisdiction for deciding as to th e

validity of wills, where they are actually con te ste d,
be lon gs to th e P robate D ivision of th e High Court of

Ju stice 752.

1 . Th e h e ir-at-law might form e r ly by con sen t come
in to a Cou rt of Equ ity for th e pu rpose of havin g an
issu e to try th e validity of th e will at law . He cou ld
n ot -

come in to Equ ity u n le ss by con sen t ; becau se h e
had a legal rem e dy by e jectm en t, and if the re were
an y impedimen ts to th e proper tr ial of th e m er its of

su ch an e je ctmen t , h e cou ld com e in to Equ ity to have
th em rem oved . (S t. 1 447, n ote ; E gm on t v . D arell,

1 Hem . M. 5 63 Cow g ill v. R hodes, 33 B eav.

Un der th e presen t practice sin ce th e Ju dicatu re Acts,
however, every Court of each D ivision of th e High
Cou r t of Ju stice is, with respe ct to th e m atters
assign ed to it, a Court of Equ ity as we ll as of Law ;

an d con sequ en tly , an he ir -at-law wou ld n ot n ow ,
in an

action for recovery of th e lan d, mee t with any

impedimen ts which th e Court cou ld n ot deal with at
th e tr ial of h is action . 75 3.

2 . A devisee in posse ssion , whe th er legal or

B B 2

371

Sam . II.
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e qu itable , has an e qu ity to have th e will e stablished
again st th e h e ir , alth ough th e h e ir has brou gh t n o
action of e je ctm e n t again st th e devisee , an d alth ou gh
n o tru sts are declare d by th e will , an d alth ou gh it is
n ot n e cessary to adm in ister th e e state u n der th e

dire ction of aCou rt of Equ ity . (B oyse v . R ossborough ,

6 H . L. Gas. 1 William s v . William s, 33 B eav. 306

Lovett v . Lovett, 3 K. J . B u t sin ce a probate . is

n ow ,
by virtu e of th e Lan d Tran sfer Act, 1 897,

con clu sive as to real e state as we ll as pe rsonal estate ,
an d th erefore con clu sive as again st th e he ir (see
Wm s. on Legal R epre s. it is conce ived that there
can n o lon ger b e any Equ ity in a devisee to have th e
will e stablish ed again st th e he ir . 754.

3 . An d wh ere in an action awill is con tested, an d
it is n ece ssary to e stablish its validity, in order to

accomplish pu rpose s su ch as th e execu tion of tru sts
,

th e marshallin g of asse ts, &c ., th e Cou r t 'will dire ct
th e action to stan d ove r in orde r that procee din gs m ay
b e take n in th e P robate D ivision to obtain probate of

th e will . In all division s of th e High Court th e on ly
eviden ce ofawill wh eth er of real or of personal estate
is th e probate ; an d before you can ask th e Court to
look at th e will an d gran t any re lief upon it you
m u st prove it. (P in n ey v . Hu n t, 6 C. D . 98 ; Lan d
Tran sfer Act, 1 897, s. 2. An d se e M e lu ish v. M ilton ,

3 C. D . 27 ; In r e Ivory, 1 0 C. D . 75 5 .
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tem porary ,as un til ace rtain day nam ed ,
or u n til fu rther

orde r , or u n til th e hear in g or th ey are perpe tual, an d
am oun t to aperpe tual proh ibition . (S t. 873 759

In ju n ction s m ay b e also e ith e r total or par tial , .

qualified or u n con ditional . (S t . An d th ough

th ey are gen erally preven tive an d protective , th ey m ay
in som e fe w case s b e of a m an datory or restorative
Characte r . Th e form e r are b y far th e m ost com m on .

(S t. § 760 .

B y th e Judicatu re Act, 1 873 (36 37 Vict . c .

s .25 am an dam u s or an in jun ction m ay b e gran ted
or a rece iver appoin ted by an in terlocu tory order of

th e Cou rt in all cases in wh ich it shall appear to th e
Cou rt to-b e ju st or con ven ien t that su ch order shou ld
b e made ; an d an y su ch order m ay b e made e ither
u n con ditionally or upon such term s an d con dition s
as th e Court shall thin k ju st ; an d if an in ju n ction is
asked , e ithe r before , or at, or after th e h earin g of

an y cau se or matter , to preven t an y th reaten ed or

appreh en ded waste or trespass, su ch in ju n ction m ay

b e gran ted , if th e Cou rt shall think fit , wheth e r th e
person again st wh om su ch in ju n ction is sou gh t is or is
n ot in possession u n der any claim of title or oth erwise ,
or (if ou t of possession ) doe s or doe s n ot claim
ar igh t to do th e act sou gh t to b e restrain ed un der any

colou r of title , an d wh e th e r th e e states claim ed by
both or by e ith e r of th e parties are legal or equ itable .

Notwith stan din g th e words ju st or con ven ien t
in th is su b - se ction , it has be en h e ld that th e effect of

th is provision is n ot to alte r or exten d th e pr in ciples
upon wh ich th e Cou rt has alw ays acted in gran tin gin ju n ction s. An d th e powers g iven by it m u st n ot b e

e xercised by capr ice , b u t accordin g to sufficien t legal
reason s, an d on se ttled legal pr in ciples.

”

(N or th
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Lon do n R y . v . G reat N or thern R y . ,
1 1 Q . B . D . 30 ;

B re tt’s L . C. 320 ct seq .) 761 .

U n de r that Act, th e Cou rts have power to gran t
in jun ction s in all case s in wh ich it appears ju st an d
con ven ien t so to do . B u t n o in ju n ction will b e gran ted
wh ere th e case is on e , n ot of legal in ju ry , b u t of m ere

in con ven ien ce . (D ay v . B r ow n r igg , 1 0 C. D . 294

S tre et V . U n ion. B ank of Spain , 30 C. D . N or

wh e re am an dam u s is th e natu ral an d proper rem edy .

(AHo w ey
-G e n e ral V . Clerken n:e ll Vestry, (1 891 ) 3 Ch .

5 27
, An d p r ion ? fac

-ie th e re can b e n o in jun ction
to re strain actionable w ron gs for w h ich dam age s are

th e prope r rem edy . (Lon don. (C B lackw all R y. v .

Cross, 31 C. D . 354, pe r Lin dley , L . J .) In all

dou btfu l case s wh e re dam ages m ay b e occasion ed to
th e defen dan t , in th e even t of an in te rim in jun ction
provin g to have been wron gly gran ted, th e Cou rt will
requ ire th e plain tiff se ekin g th e in jun ction to give an
un de rtakin g to give su ch dam ages to th e defen dan t as
it m ay orde r ; an d su ch u n de rtakin g is n ot con fin ed
to dam age to th e defen dan t. (Tucke r v . N e w B r un s

w ick, (Ufa
,
44 C. D . 249 ; an d se e F enn er V . l ’l

’
ilson ,

(1 893) 2 Ch . An d th e Cou rts declin e laying
down an y ru le wh ich shall lim it th e ir powe r an d
d iscre tion as to th e particu lar case s in wh ich in jun c
tion s shall b e gran te d or with h e ld . (S t. 95 9 b ; an d
for th e law as to the ir discre tion to gran t or withhold
in ju n ction s, se e D oh er ty v . A llman,

, 3 A. C.

An d u n le ss som e special reason in te rve n e s, th ey will
in all cases protect th e ir ow n office rs, w h o execu te
th e ir proce ss, again st any su it brough t again st th em
fo r acts don e un der or by virtu e of su ch proce ss

(S t. an d , ge n erally, th e Cou rt will , by
in jun ction ,

in terfere to preven t any on e from

375
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INJUN CTION S .

pre judicin gan oth er ’

s legal or e qu itable r igh ts con trary
to equ ity an d good con scien ce (see S t. 903—908,
927—929, 95 1 so that it wou ld appear to b e
on ly n eedfu l to adve rt to afe w specific case s presen tin g
poin ts wh ich are n ot of asufficien tly obvious character
to b e om itted . 762.

I. An in jun ction will b e gran ted to restrain waste.

(S t. 91 2 Th e pr in ciple , upon wh ich th e Court
in terferes with a lim ited own er in re spect of equ itable
waste , is that h e is u sin g h is powe rs un fairly, or

m akin g an un con scien tiou s u se ofh is powers. (B aker

v. S ebr ight, 1 3 C. D . 1 79 ; B rett’s L. C. B ut

Cou rts of E qu ity have n o m ean s of in terferin g in cases

of perm issive waste by a tenan t for life . (P ow ys v.

B lagrave, 4 D .M . G . 448 ; R e F reeman , (1 898) 1 Ch .

B u t th is does n ot apply to a tenan t for life of
leaseh olds, w h o is boun d to repair u n de r a covenan t
in th e lease . (R e Gj ers, (1 899) 2 Ch .

As to am e lioratin g waste—that is, waste wh ich so

far from doin g in ju ry to th e inher itan ce improves
it—th e Cou rt declin e s to in te rfe re by in jun ction .

(D oh er ty V . Allm an , 3 A. C. 709 M eux V . Cob ley , (1 892)
2 Ch . 763.

A tenan t for life im peachable of waste is on ly
allowed to fe ll tim ber wh en , wh ere , an d in su ch a

m an n e r as in th e we ll-kn own course of arbor icu ltu re
th e se ttlor wou ld have con sidered n ece ssary

, an d h e is

en title d to th e proceeds . (B aker v . S eb right, sup ra

Dashw ood V . Magn iac, (1 891 ) 3 Ch . 306 , Un der
th e stat. 45 46 Vict. c . 38, s. 35 , h e m ay, on

obtain in g th e con sen t of th e tru stees of th e settlem en t
or an order of th e Cou rt, cu t tim ber r ipe an d fit fo r
cu ttin g , and on e -fou rth of th e proce eds of th e sale of

th e tim be r goes as ren ts an d profits, b u t th e othe r
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stan din g for th e sh e lter or ornamen t of th e h ou se or
its groun ds. (S t. 91 5 ; Van e v. B arnard , 2 Vern .

738 ; M icklethw ait v. M icklethw ait, 1 D . J . 5 04 ;

Tu rn er V. Wr ight, 2 D . F . dz J. 234 ; B aker v. S ebright,

1 3 C. D . 767.

Wh ere such tree s have b een cu t down , th e Cou rt
will give damage s proportionate to th e in ju ry (if any)
don e to th e inher itan ce . (B u bb v. Ye lverton , L. R . 1 0

E q . 768.

On similar groun ds, although in gen eral th e Cour t
will n ot in terfere by in ju n ction to preven t waste as
be tween tenan ts in com m on , or co

-

parcen ers, or join t
tenan ts, becau se th ey have aright to en joy th e e state

as they please , an d becau se they can m ake partition
when they choose , so as to preven t fu ture waste ; yet
th e Court will in terfe re in special cases, as where th e
waste is destru ctive of th e estate , an d n ot with in th e
u sual legitimate e xercise of th e righ t of en joyin g th e
e state . (S t. 91 6 ; an d see 909, n ote , B ailey V. H obson ,

L. R . 5 Ch . 769.

II. In th e case of pu blic n u isan ces, an in form ation
lay an d lies in E qu ity to redress th e grievan ce by w ay
Of in jun ction . (S t. 923 , 924a.) In regard to pr ivate
n u isan ces, in orde r to ju stify th e in te rposition of a

Cour t of E qu ity , th e re m u st b e an in jury su ch as from
its natu re is n ot su sceptible of be in g ade quate ly
compen sated by ‘

dam age s at Law , or su ch as from its

con tin uan ce m u st occasion a con stan tly r ecu rring
gr ievan ce , which can n ot b e preven ted otherwise than
by an in jun ction . (S t. 925 , 926 ; S t.H elen

’

s S m elting

Company v . Tipp ing , 1 1 H. L. C. 65 3 ; F lem ing v.
Hislop ,

1 1 A. C. Therefore a mere com m on

trespass is n ot a grou n d for an in jun ction , u n less
th ere is aclaim of righ t to do th e act, which is always
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a suffi cien t grou n d for an in j un ction . (P en n ington v .

B r insop Hall Co .
, 5 C. D . B u t in all case s wh ere

th e in j ury is ir r eparab le, th e Cou rt will in terfere .

(0 00276 ? V . Crab tre e
,
20 C. D . 5 67 ; Chr istie V . D avey,

(1 893) 1 Ch . 770 .

III . Th e Cou rt also in terfere s in case s of paten ts
for in ven tion s an d trade m arks . In order to preven t
irreparable m isch ief an d vexatiou s litigation ,

th e Cou r t
wil l in terfere by in jun ction to preven t in fr in gem en t

an d to secu re th e r igh ts of th e in ven tor or m an u

factur er . Form e rly, if th e validity of th e paten t or

trade m ark had n ot been already ascertain ed by a
tr ial , an d th e defen dan t den ied it, or pu t th e m atter
in dou bt, there , in gen e ral, th e Cou rt wou ld requ ire
th e validity of th e paten t to b e asce rtain ed . B ut

sin ce th e Ju dicatu re Act, th e qu estion of validity will
b e decided in th e Cou r t in wh ich th e in j u n ction is

m oved for . (Halsey v . B rothe rhood, 1 5 C. D .

An d an in jun ction will b e g ran ted after th e tim e

lim ited for th e expiration of a pate n t , to re strain th e
sale ofarticle s m an ufactu red in violation of th e paten t

wh ile it w as in force . (S t 934 ; an d se e Kar ts v .

S p e n c e , 33 C. D . 771 .

IV. Th e Cou rt also affords prote ction to copyr igh ts,
b u t th e plain tifi

'

m u st first m ake ou t h is title by
registration or oth er w ise . (Thom as V . Turn e r , 33

C. D . Th e re m ay b e copyr igh t n ot on ly in books,
b u t also in lectu re s, m u sic , e n gravin g , s cu lpture ,
pain tin g , ph otograph s an d oth e r de sign s. (Tuck v .

P r iester , 1 9 Q . B . D . 48, 629 ; Warn e v. S ee bohm , 39

C. D . 73 ; P ollard v . P hotog raphic Co . ,
40 C. D .

772.

If a work is of a c learly irre ligious, im m oral,
libe llou s or obscen e character , it will n ot b e protected.

379
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(S t. 936 N or will an an n oun cem en t of

th e h orse s wh ich a n ewspaper has se lected as

win n ers. (Chilton v . P rogr ess P r in ting Cc . , (1 895) 2

Ch . 773 .

It is n ot an in frin gem en t of th e copyr ight of abook
to m ake bon d fide quotation s or extracts from it, or a
bonafide abr idgem en t of it, or to m ake a bondfide use
of th e sam e com m on m atter in ‘

th e compilation of

an oth e r work . B u t what con stitu tes a bon d fide

case of extracts, or a bonafi de abr idgem en t, or a bond

fide u se of th e sam e com m on m ater ials, is often a

m atter of m ost em barrassin g in qu iry . (S t. 939

942 ; D icks v . B rooks, 1 5 C. D . 774.

It is n ot an in fr in gem en t of copyr ight for aperson
to represen t aplay dram atised from an ove l written by
an oth er . B u t it is an in frin gem en t to pr in t and
publish aplay so con structed , at least if it em bodies
verbatim th e m ost stirr in g passages from th e n ovel .
(Tin sley v. Lacey, 1 Hem . M . 775 .

V. Th e Cou rt will also restrain th e publication of

pr ivate le tte rs, wh e th e r of a literary character or

oth erwise , where th e publication is attem pte d without
th e con sen t of th e au thor . T h e proper ty in le tters
rem ain s in '

th e person to wh om th ey are sen t, b u t th e
sen der has still that kin d of in tere st which gives h im
arigh t to re strain any u se be in g m ade of th em . B ut

th ere is on e exception to th is gen e ral pr in ciple , and
that is w h e re it is n ece ssary for th e sen de e to use

th em for h is ow n ju stification or for vin dicatin g his
characte r . (Lytton v . D evey, 27 C. D . 776 .

VI . Th e Court has m an ifestly n o ju r isdiction to

restrain an application to Par liam en t for apublic act,
an d though it m ay have power to re strain an application for aprivate act, it will refu se to exercise it, sin ce
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CHAPTER V.

OF PROTECTION FR OM ANOTHE R
’

S AB S CONDME NT

B Y THE WR IT OF N E EXEAT REG NO .

THE wr it of n e exeat regn o is a prerogative writ
issu ed to preven t aperson from leavin g th e realm to

th e dam age of th e person to wh om h e is in debted
u n til h e has g iven se cu r ity for th e am oun t du e
(S t. even th ough h is u sual residen ce m ight b e
in fore ign parts. (2 Sp . 780 .

It w as or iginally applied on ly to great political
purposes. (S t. An d alth ou gh subsequ en tly
applied in certain cases by cu stom to pr ivate civil
m atters on ly, yet it w as em ployed with great cau tion
an d jealou sy. (S t. 1 467, n ote , 781 .

Th is wr it wou ld n ot b e gran ted, except in cases of

equ itable debts an d claims ce rtain in nature
, of a

pe cu n iary character , an d n ot con tin gen t b u t actually
payable ; for , in regard to civil r igh ts, it is treated in
th e natu re of an equ itable bail . (S t. 1 470 ,

1 474 ;

S eton ,
450 ; Coli zerson v . B loomfi e ld , 29 C. D . 341 ;

D rover V . B eyer , 1 3 C. D . 782 .

To th is, h owever , tw o exception s we re m ade
1 . Wh ere alim on y w as decreed by th e Cou rt, an d n o

appeal w as m ade again st th e decree , th e wr it w as

gran ted , u n le ss th e h u sban d m ade it appear that h e
did n ot in ten d to leave th e kin gdom . (St . 1 471

an d n ote , an d 2 . In th e case of an adm itted
balan ce du e from th e defen dan t to th e plain tiff, b u t a



NE EXEAT REGNO.

larger sum claimed by th e latte r , th e writ wou ld b e
issu ed . (S t. 1 471 , 783 .

Th e wr it has several time s been issued sin ce th e
Ju dicatu re Acts ; b ut in D rove r v . B eyer , 1 3 C. D . 242,

Jesse l, M. B ., said : Un de r th e presen t practice th e
wr it of n e exeat is n ot to b e issued except in cases

which come within th e provision s of section 6 of th e

D ebtors Act, 1 869. 784.

383



CHAPTER VI .

OF THE P ROTE CTION OF PROPERTY, BY TAKING

AWAY THE POS SE S S ION OR RE CEIPT THEREOF
,

OR B Y RE QU IR IN G SE CUR ITY.

I . THE Court of Chan cery, on th e prin ciple of qu ia
tim et, exercised th e power of appoin ting rece ivers,
an d frequ en tly preven ted an ticipated wron g or loss,
by th e appoin tmen t of arece iver to rece ive ren ts and
other in come or profits. (S t. And such an

appoin tmen t might b e m ade even where the property
w as legal, an d ju dgm en t creditors had taken
possession of it un der writs of elegit ; for . it w as

competen t for th e Cour t to appoin t a rece iver in

favour of ann u itan ts and equ itable credi tors, n ot

disturbin g th e ju st pr ior r ights, if any, of judgmen t
creditors. (S t. B ut th e Common Law

Cou rts did n ot, u n til th e Judicature Act, appoin t
rece ivers. 785 .

B y th e Ju dicatu re Act, 1 873 37 Vict . c.

s. 25 it is provided that a rece iver m ay b e

appoin ted by an in te r locu tory order of th e Court in
all cases in w hich it shall appear to the Cour t to be just
or conven ien t that su ch order sh ou ld b e made ; and
any su ch order m ay b e m ade e ith er un con ditionally or

upon such t erm s an d con dition s as th e Cour t shallth in k ju st. (F osmvell v. Van G ru tten
, Ch .

Th is se ction has e n larged th e powers of th e Cour t
(B re tt ’s L. C. b u t it has n ot altered th e character
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His pow er.

II. Paym en t

in to Court, or

S GClII
'

l

III. D eposit

of docum en ts.

APPOINTMEN T OF R ECEIVE R , ETC.

b u t in u rgen t cases th e Cou rt will appoin t an in ter im
rece iver withou t secu rity. (Taylor v. E ckersley,

2 C. D . He is regarded as an offi cer of th e

Cour t, for th e ge ttin g in of ren ts, in come , or profits,
an d securin g th e sam e for th e ben efit of the pe rson s
en titled ; an d h e m u st pass h is accou n ts an d pay th e
balan ces at th e tim es fixed by th e Court or ju dge .

(Order L. r . In th e case of adverse claim s th e

appoin tmen t of a rece ive r does n ot at all afi e ct th e

r ight. Th e Cou rt virtually becom es th e lan dlord p ro
hac vice, an d th e rece ive r , as an ofiicer of th e Cou rt ,
is gen erally en titled to th e posse ssion ; an d h is

possession is treated as th e possession of th e Court,

in th e first in stan ce , an d then of th e par ty w h o

u ltimate ly establish es h is right to it : an d, th erefore ,
is n ot to b e distu rbed withou t th e leave of th e Cou rt .
(S t. 831 , 833, 833 a.) 787.

Th e rece iver can n ot proceed in any e j ectm en t

again st th e tenan t, except by th e au thor ity of th e

Court. (S t. An d when in possession , h e has

very little discre tion allowed h im , b u t m u st apply
from time to tim e to th e Cou r t for au th or ity
to do such acts as m ay b e ben eficial to th e e state .

(St. 833 a.) For an accoun t of th e powers, du ties
an d remun eration of a rece iver appoin ted by th e

Court, see S eton , chap . XVI Kerr , 1 64. 788.

II. In other cases, th e Court affords prote ction
by an order to pay afun d in to Court ; in oth e rs by
directin g security to b e g iven , or mon ey to b e paid
over . (S t. 826, 839 789.

III. Th e Cou r t will also direct that papers an d
writin gs in th e han ds of execu tors and adm in istrators
shall b e deposited with th e Cour t for th e ben efit of

those in terested, un less there are other purposes wh ich
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r equire that th ey shou ld b e retained in “

th e hands of

th e executors. or adm inistrators (st
“

790.

IV. The Court w ill not ordinarily “

entertain suits IV. D elivery

see Order



Ju risdiction .

TITLE V.

Of Protective Equity
' in favour of Persons

under Disab ility.

CHAPTER L

O F I N F A N T S

THE care of in fan ts, as pe rson s w ho are n ot able
to protect th em se lves, be lon ged to th e S overe ign , as

par en s patri ce an d th is prerogative w as de legated
to th e Cou rt of Chan ce ry from its establishm en t, an d

n ot to th e Lord Chan ce llor on ly ; sin ce th e j u r isdiction
m igh t b e exercised as we ll by th e Master of th e Rolls
as by th e Chan ce llor , an d sin ce an appeal lay, as in
oth e r cases in wh ich th e Cou rt of Chan cery had a
gen eral ju r isdiction , from th e decision of th e Court of
Chan cery to th e Hou se of Lords. (S t. 1 333—7 .

E yr e V . Cou n tess of S haftesbu ry, 1 Wh . Tu . 473 e t

seq .) It sh ou ld b e added that th e Com m on Law

Cou rts also exe rcised ju r isdiction with re spect to th e
cu stody of in fan ts, an d wou ld , on an application for a
habeas corp us by th e fath er , en force h is r ight to th e ir
cu stody, even again st th e m oth e r , un le ss cru e lty or

im m orality on h is part m igh t b e appreh en ded , or th e
in fan ts w ere of age to e lect for th em se lves as to th e ir
cu stody . (1 Wh . Tu . 792.

Now h owever , th e stat. 36 37 Vict. c . 66,

enacts that in qu e stion s re latin g to th e cu stody an d
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R eligion .

IN FANTS .

Cou rt m ay rem ove any guardian an d appoin t an othe r
in h is place (section Guardian s appoin ted by th e
Court are con side red as office rs of th e Court, an d are
h e ld respon sible to it accordin gly . (S t. 794.

B y th e Cu stody of In fan ts Act, 1 891 , th e Cou rt has
fu ll power an d discre tion to refu se th e cu stody of h is

ch ild to a paren t w h o has aban don ed or deserted th e

ch ild
, or has so con du cted h im se lf as to disen title h im

to th e assistan ce of th e Cou rt, or has been u n m in dfu l
of h is du tie s in allowin g an oth er person to br in g it up .

B u t th e Cou rt has power , even wh e re it depr ives th e
paren t of th e cu stody , to orde r that th e in fan t shall b e
brough t up in th e re ligion on wh ich th e paren t has a
righ t to in sist (section 794 a.

Th e Cou rt will rem ove a guardian of any kin d ,
wh en eve r sufficien t cau se can b e shown for su ch a

pu rpose , or will regu late an d dire ct th e con du ct of

th e guardian in regard to th e cu stody an d edu cation
an d m ain tenan ce of th e in fan t, an d , if n ece ssary , will
even appoin t th e school wh ere h e shall b e edu cated,
an d will requ ire secu rity to b e g iven , if th ere is

an y dan ger of in ju ry to h is person or property .

(S t. 795 .

Alth ough it is th e r igh t of th e fath e r to have th e
cu stody of h is ch ildren an d to have th em brough t up
in h is ow n re lig ion , th e we lfare of th e in fan ts is th e
param oun t con sideration , an d th e Cou rt will in a

proper case depr ive h im of th e cu stody an d disregard
h is wish e s as to th e ir re ligiou s edu cation . (R e N eu

'

ton

(Infan ts), (1 896) 1 Ch . B u t apart from an yth in g
disen titlin g h im to that r igh t, th e ru le of th e Cou rt is

that th e father has th e r igh t to con trol th e re ligious
edu cation of h is in fan t children , an d that after h is
death , th e ch ildren sh ou ld b e brough t up in th e re ligion



INFANTS .

of the ir fath e r . S o that wh en adeceased fath e r w as a

m em be r of th e Ch u rch of E n glan d , an d th e m oth er ,
w h o w as th e ir guardian , had becom e on e of th e

P lym ou th B re th ren , sh e w as re strain ed from takin g
th em to am e e tin g -h ou se of that sect. (In r e N cu

'b ery,

L . R . 1 E q . 431 ; 1 C . 263 ; In c esan t, 1 1 C. D .

An d th e ru le that th e fathe r has th e r igh t to de cide
what re ligiou s edu cation h is ch ildren shall rece ive ,
an d that afte r h is death th e guardian s of th e ch ildren
are bou n d to se e that th ey are brou gh t up in th e

re ligiou s faith of th e ir fath e r is u naffecte d by th e
G uardian sh ip of In fan ts Act, 1 886 . Th u s, w h ere , on

th e death of th e fath e r , th e m oth er , by virtu e of that
Act, be com e s th e ir guardian by law , e ith er alon e wh en
n o te stam en tary guardian is appoin ted by th e fath er
or join tly with an y guardian appoin ted by h im ,

sh e

has n o greater powers with re spect to th e ir re ligiou s
e ducation than a guardian before th e Act, an d is

boun d to see that th e ch ildren are brou gh t up in th e
re lig iou s faith of th e ir fath er u n less u n de r very spe cial
circum stan ce s. An d wh ere th e de ceased fath e r w as

a P rote stan t an d th e m oth e r a R om an Cath olic , th e
Court un de r se ction 2 of th e Act appoin ted tw o

P rote stan ts to act join tly with h er as guardian s of th e
ch ildren ,

an d dire cted that they sh ou ld b e brought
up as m em bers of th e Ch u rch of E n glan d . (I n r e

S can lan ,
40 C. D . 796.

Of cou rse th e fath er m ay waive th is r igh t. B u t h e

doe s n ot waive or forfe it it, eve n by a pre -n uptial
en gagemen t that th e childre n shall b e brough t up in
th e re ligion of th e m oth er ; for all su ch agreem en ts
whe ther before or after m arr iage are absolu te ly void ,
an d h e has th e legal r igh t to th e cu stody an d con trol
of h is children ,

as again st th e m oth er , an d as again st

391
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th e ch ildren wh ile u n de r age , an d as again st any
oth er guardian ,

an d even as again st th e Court itse lf,
un less in con sequ en ce of m oral m iscon du ct or physical
inability , or of th e profe ssion of im m oral or irre ligiou s
opin ion s deem ed to un fit h im to have th e charge of

h is ch ildren ,
it wou ld b e h igh ly in expedien t for th e

in tere sts of th e ch ildren to allow h im to exe rcise h is
paren tal au th or ity over th em . An d th e Cou rt will by
in ju n ction en force h is au th or ity as again st th e m othe r
or ch ildren or guardian . In som e case s th e Cou rt

will exam in e th e ch ildren to asce rtain what cou rse it
w ou ld b e expedien t to adopt in oth e r case s, th e Cou r t

w ill leave it en tire lv to th e fath er . (S tou r ton v .

S tou r ton , 8 D . M . G . 760 In r e Agar
-E llis, Agar

E llis v . Lascelles, 1 0 c . D . 49, 69
—76 ; In r e Clarke ,

21 C. D . 81 7 ; R e M cG rath , (1 893) 1 Ch . 1 43 ; R e

N ew ton , (1 896) 1 Ch . 740 ; B re tt
’

s L . C. 796 a.

B y th e stat. 36 Vict. c . 1 2 (24th April , it is
enacted that

“from and after th e passin g of th is Act
it shall b e lawfu l for th e Cou r t, upon h earin g th e

pe tition by h e r n ext frien d of th e m oth er ofan y in fan t
or in fan ts u n de r sixte en years of age , to order that th e
pe tition er shall have acce ss to su ch in fan t or in fan ts
at su ch tim e s an d su bje ct to such regu lation s as th e
Cou rt shall deem prope r , or to orde r that su ch in fan t
or in fan ts shall b e de livered to th e m oth er , an d rem ain
in or u n der h e r cu stody or con trol, or shall , if already
in h er cu stody or un de r h e r con trol, rem ain th ere in
u n til su ch in fan t or in fan ts shall attain su ch age , n ot

exce edin g sixteen , as th e Court shall dire ct ; an d
furth er , to order that su ch cu stody or con trol shall b e
su bje ct to su ch regu lation s as regards acce ss by th e
fath er or guardian of su ch in fan t or in fan ts

, an d

otherwise , as th e said Cou rt shall deem proper
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in ju riou s to th e m orals or in te rests of h is or h er

ch ildren f
th e Cou rt will depr ive h im or h e r of th e

cu stody of h is or h er ch ildren , an d appoin t a su itable
pe rson to act as guardian . (S t. 1 341 -9 ; In r e

B esan t, 1 1 C. D . 508 ; S m ar t V . S mar t, (1 892)A. C.

425 ; B re tt
’

s L. C. An d it is n ow provided by
th e stat. 49 50 Vict. c . 27 that in case of divorce
or judicial separation of th e paren ts, th e Cou rt m ay

declare th e gu ilty paren t u n fit to have th e custody of

th e ch ildren (s. 799.

Guardian s m ay n ot chan ge th e natu re of th e

prope rty , un le ss it is m an ifestly for th e ben efit of th e
in fan t ; in de ed, it has be en said that th ere m u st b e

an ove rwh e lm in g n e ce ssity for th e con ve rsion . (Cam den

V . M u rray, 1 6 C. D . 1 6 1 , An d alth ough th ere is
n o equ ity in such a case be tw e en th e repre sen tatives
of th e in fan t, n everth e le ss, for th e pu rpose ofpreven tin g
any su ch acts of th e . guardian ,

in case of th e death

of th e in fan t before h e com e s of age , from chan gin g
im prope rly, th rough partiality or oth er w ise , the r igh ts
of th e parties , w h o, as h e irs or distr ibu te e s, wou ld
oth e rwise b e en titled to th e property , th e Cou rt h olds,
lan ds pu rchased b y th e guardian with th e

'

in fan t
’

s

personal estate , or with th e ren ts an d profits of h is

real e state
,
to b e personalty , an d distr ibu table as

such ; an d on th e oth er han d, treats th e proceeds

ar isin g from th e sale of real prope rty (as, for

exam ple , of tim be r cu t dow n on a fee -sim ple estate

of th e in fan t) as real estate . Guardian s sh ou ld in
all cases apply for th e san ction of th e Cou rt to acts

of th is sort ; an d, wh en th e Cou rt dire cts an y su ch
chan ge of prope rty, it directs th e n e w in ve stm en t

to b e in tru st for th e ben efit of th ose w ho wou ld
b e en titled to it, if it had rem ain ed in its or ig inal
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state . (S t; 1 35 7 ; lVa
-
r w ic/te r V. B r etnall

, 23 C. D .

800 .

S om e tim es in fan ts be com e wards of Cou rt. P rope rly
speakin g , a w ard of Cou rt is a person w h o is un der

a guardian appoin ted by th e Cou rt. B u t w h en eve r

a su it is in stitu ted in th e Cou rt re latin g to th e

pe rson or prope rty of an in fan t, although h e is n ot

u n de r an y gen e ral guardian appoin ted by th e Cou rt,
h e is treated as a ward of th e Cou r t. (S t. 1 35 2 ;

Gyu n v . G ilbard , 1 D r . S m . An d even a

m e r e orde r for m ain tenan ce m ade w ith ou t su it or
paym en t i nto Cou rt u n der th e Tr u stee Act, con stitu te s
an in fan t a ward of Cou rt.

'

(Ih r e G raham , L . R .

1 0 E q . 5 30 ; B row n V . Collin s
,
25 C. D . 5 0 ; S im pson

on In fan ts, 801 .

Any act affectin g th e pe rson or state or proper ty
of a ward of Cou rt, u n le ss don e u n der th e expre ss
or im plie d dire ction of th e Cou rt , is treated as a

violation of th e au th or ity of th e Cou rt, an d th e

offe n din g party will b e arre sted for that con tem pt,

an d com pe lled to subm it to su ch order , an d to su ch

pun ishm en t by im prison m en t, as are applied to oth er

case s of con tem pt . (S t. 802.

Wh en ever an in fan t is award of Cou rt, an d asu it
is depen din g in th e Court as to h is property, th e Court
will direct a su itable m ain tenan ce for th e in fan t,
havin g adu e regard to h is rank, in ten ded profe ssion
or em ploym en t, prope rty , an d expe ctation s. (S t.

An d m ain te nan ce will also b e ordered eve n
wh e re th e in fan t is n ot award of th e Cou r t, an d n ot

re siden t with in th e j ur isdiction , if h e has n o fath e r ,

or h is fath er is u nable to m ain tain h im . (S e e S t.

1 35 4,
1 35 4 a, 1 354b .) 803 .

Wh e re a legacy is given to a ch ild , wh e th er

395

Main tenance .
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absolu te ly or con tin gen tly on h is attain in g twen ty-on e ,
th e in come of th e legacy is, by th e Con veyan cing
Act, 1 881 , s. 43, available for h is main tenan ce , if
th e bequ est carr ies th e r ight to in te rm ediate in come .

(R e Holford , (1 894) 3 Ch . 30 ; B rett ’s L. 71 Ar nold

v. B u rt, (1 895) 2 Ch . And this is so, though
th e in tere st is directed to b e accumu lated, and th e

paren ts’ in terest is con siderable . (King-Harman V .

Cayley , (1 899) 1 Ir . R . 39 ; an d see Hu n t v. P arry,

32 C. D . 804.

Th e Court has pow er to charge reversionary pro
perty of in fan ts with m on ey requ ired for the ir main
tenan ce , even w h er e som e of th em m ay n ever becom e

en titled to posse ssion . (D e Witte v. P alin , L. R . 1 4

E q . 25 1 ; R e Tan n er , 5 3 L . J . Ch . 1 1 08 ; b u t see an d

comp . Cadm an v . Cadman , 33 C. D . 805 .

Th e Cou rt is govern ed by a regard to th e circum
stan ces and state of th e fam ily to wh ich th e in fan t
be longs, in respect to th e allow an ce ofm ain tenan ce an d
to th e am oun t of su ch allowan ce . So that, although
th ere m ay b e atru st for m ain tenan ce un der w hich th e
whole in come m ay b e applied, ye t the Court w ill n ot
apply more of it than n ecessary, .Where th e in fan ts
have oth er sources of in com e , sufficien t to su itably
main tain and edu cate th em accordin g to the ir position
in life . (White v. G ran e , 1 8 B eav. 571 ; King

Harm an v. Cayley, sup ra.) An d if th e father is able
to main tain th e i nfan t ou t of h is ow n property, th e
Cou rt will ordinar ily wi thh old all allowan ce from th e

property or in com e of th e in fan t for th e main tenan ce
of th e latter , even th ough th e re m ay b e a power (as
distin gu ished from a tru st) in th e settlemen t or will,
at th e discretion of th e tru stees, to appoin t part of th e
in come for th e pu rpose of h is main tenan ce and
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(R e S ter en s, (1 896)W . N . 24 ; R e Wise , (1 896) 1 Ch .

or m ay avoid th e accum u lation s p ro tan to

wh e re th ey in fr in ge th e Th e llu sson Act. (R e Mason ,

(1 891 ) 3 Ch . 808.

Wh e re th e in com e of proper ty is given to th e

m oth er for th e m ain tenan ce of h e rse lf an d h e r

ch ildren ,
sh e is to rece ive th e wh ole in com e , an d

m ain tain th e ch ildren ou t of it , so lon g as th ey form
part of h er fam ily b u t wh en th eyare for isfam iliated
as by m arr iage , th ey lose th e r igh t to m ain te nan ce .

(2 Sp . 461 ; b u t see an te , par . 233 ; an d R e G .
,

1 Ch . 809.

Wh ere in fan ts residen t here be com e en titled to
personal property, un der th e decree of a fore ign
tr ibu nal, it will b e adm in istered for th e ir ben efit h e re ,
ju st as any oth er property . (2 Sp . 1 3 , 810 .

If a m an m arr ies a ward of Cou rt with ou t th e
con sen t of th e Cou r t , even th ou gh with th e con sen t of
th e guardian ,

h e an d all oth e rs con ce rn e d in aidin g
an d abe ttin g th e act, are treated as gu ilty of a

con tem pt of Cou rt ; an d even th ough h e w as ign oran t
that sh e w as award of th e Cou rt, h e is de em ed gu ilty
of acon tem pt. (S t. 81 1 .

Wh ere th e Cou rt appoin ts aguardian , or com m ittee
in th e natu re of a guardian , to have th e care of an .

in fan t, it is accu stom e d to requ ire th e guardian or

com m ittee to give a re cogn izan ce that th e in fan t
shall n otm arry w ith ou t th e leave of th e Cou rt so that

if th e in fan t shou ld m arry even w ith ou t th e kn owledge
or n eg le ct of th e guardian or com m ittee , yet th e

re cogn izan ce wou ld in strictn e ss b e forfe ited ,
whatever

favou r th e Cou rt m ight th in k fit to sh ow to th e party ,
wh en h e sh ou ld appear to have been in n o fau lt .
(S t. g 812.
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Wh ere th e re is reason to su spect an im providen t
m arr iage w ith ou t its san ction

,
th e Cou r t will , by

an in ju n ction , n ot on ly in te rdict th e m arr iage , b u t
also al l com m un ication s be twe en th e ward an d th e

adm irer ; an d if th e guardian is su specte d of any

c on n ivan ce , th e Cou rt will su bstitu te a com m ittee in
h is stead . (S t. 813.

In case of an offe r to m arry award of Cou rt , th e
Cou rt will in qu ire an d ascertain w h e ther th e m atch is
a su itable on e , an d what se ttlem en t ough t to b e m ade
on th e m arr iage ; an d it is n ot com peten t to th e

par ties, by de layin g th e m arr iage u n til th e wife has
com e of age , to defeat th e sett lem e n t approved by th e
Cou rt . (2 Sp . An d wh e n a m an has been
com m itted for a con tempt in m arryin g a ward of

Cou rt withou t its san ction ,
h e will n ot b e discharged

u n til h e has actual ly m ade su ch ase ttlem en t as shall
have been deem ed proper by th e Cou rt . An d th is will
b e th e case even wh e re th e ward has su bsequ e n tly
com e of age , an d is ready to waive h er r igh t to a
se ttlem en t ; for th e Cou rt will protect h er again st h er
ow n in discre tion an d th e un du e in flu en ce of h er

hu sban d . (S t. 814.

Where a settlem en t is execu te d a fe w days after
th e ward of Cou rt has attain e d h er m ajor ity , an d is
pu rsuan t to proposals m ade a very sh or t tim e before
sh e attain ed h er m ajor ity, an d is su ch as th e Court
wou ld n ot approve of, it will b e re ctified, if at least it
w as th e work of h er fr ien ds, an d sh e w as n ot m ade to

un derstan d its effect,an d n ot called upon to exercise h er
j u dgm en tupon it. (M on ey v. 1Won ey, 3 D rew . 81 5 .

If a ward of Court marr ie s a few days after
major ity , th e Cou rt will declin e to orde r h er fortun e
to b e paid ou t of Court, an d will refu se to do m ore

399
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than order paym en t of th e in come du rin g th e ir
join t live s, or u n til fu rth er order , withou t pre ju dice to
any question , an d with liberty to apply . (B iddle v .

Jackson , 26 B eav. 816 .

Th e Court has n o power to order a se ttlemen t of
th e property of an in fan t, n ot b e in g award of Court,
w ho has marr ied afte r attain in g th e age at which sh e

is capable of con tractin g a m arr iage . (In re P otter ,

L. R . 7 E q . B u t un der the Marr iage Act,

(4 Geo. IV. 0 . w h e re am in or has marr ie d withou t.
th e guardian ’

s con sen t, th e Cou rt can decree ase ttle
m en t . (R e P hillip s, 34 C. D . An d un der th e
In fan ts’ S ettlem en t Act (1 8 1 9 Vict . c . th e

Court m ay by its san ction enable in fan ts to make
bin ding marr iage settlem en ts wh en they have attain ed
th e age of twen ty-on e ifm ales, or seven teen if females,
althou gh th e m arr iage m ay have taken place before
su ch ages. (In r e P hillips, 34 C. D . 467 B ut an

in fan t ’s settlem en t, th ough m ade withou t th e san ction
of th e Cou r t, is on ly voidable an d n ot void. It is

valid un til disafii rm ed, an d u n less repu diated within
a reasonable tim e , th e in fan t is absolu te ly boun d by
it . Viditz v . O

’

Hagan , 68 L. J. Ch . 817.

Th e Cou rt w il l exerc ise avigilan t care ove r infan ts
in th e m anagem en t of th e ir proper ty ; an d will also
aid an d protect in fan ts again st other person s than
those w ho are guardian s ; su ch, for in stan ce , as
in truders upon th e e state . (S t. 818.

Th e Cour t has n o jur isdiction to order th e can ce lla
tion ofarticles of appren ticesh ip an d th e re turn of a

portion of th e prem ium , on th e groun d ofth e wron gfu l
refu sal of th e m aster to con tin ue to in stru ct hisappren
tice in h is trade accordin g to h is agreemen t . (Webb v.

E ngland, 29 B eav. 44 ; an d see an te , par . 819.
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th e m arr iage in acordan ce with th e old legal doctrin e
that h u sban d an d w ife w ere on e person . B u t Courts
of E qu ity, alth ough th ey gen e rally followed th e sam e

doctr in e , en forced su ch con tracts, wh ere it wou ld b e in
fu th eran ce of th e m an ife st in ten tion of th e partie s to
do so ; as in th e case of an agre em en t by h u sban d
an d wife for a se ttlem en t on marr iage . (S t. 1 370 ,

Now ,
h owever , th e Marr iedWom en

’

s P roperty
Act, 1 882 (45 46 Vict. c . has rem oved th e inability
of h u sban d an d wife to con tract with on e an oth er , an d
to su e on e an oth er on su ch con tracts . (S e e section s 1 ,
1 2, infra, pars. 85 7, B u t it has be en h e ld that a
h u sban d can n ot su e h is wife in respe ct of a debt
in cu rred by h er to h im before m arr iage , b u t that h e
can su e h e r in re spe ct of a con tract m ade after
m arr iage an d in ten ded to bin d h e r separate estate .

An d th e wife can su e h e r h u sban d in re spe ct of a

con tract m ade by h im after m arr 1age . (B u tler V

B u tler
,
1 4 Q . B . D . 831 ; 1 6 ibid . 822.

II. Con tracts m ade be twe e n h u sban d an d wife .
afte r m arr iage , we re a m e re n u llity at Law ; b ut

u n de r pe cu liar circum stan ce s th ey we re en forced in

E qu ity if of a reason able natu re . Th u s, if th e

h u sban d con tracted w ith h is wife , for good reason s,

that sh e sh ou ld separate ly posse ss an d e n joy proper ty
bequ eath ed to h e r , th e con tract wou ld b e uph e ld in
E qu ity . (S ee S t. 1 372 ; H e w ison V . N egu s , 1 6 B eav .

5 94 ; An derson v . A b bott
,
23 B eav . Also con

tracts affectin g prope rty b e lon g in g to th e wife for h e r
separate u se , an d con tracts re latin g to th e separation
of h u sban d an d wife , as we ll as th e com prom ise of

legal proce edin gs betwe en th em l n th e D ivorce Cou rt
,

w ou ld b e en forced . An d th eMarr iedWom en
’

s P 1 ope rty
Act, 1 870 , s. 1 1

, enacte d that am arried w om an m ight
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m ain tain an action ,
in h er ow n nam e , for th e

recovery of any proper ty be lon gin g to h e r before
m arriage , an d wh ich h e r h u sban d had agreed in

w r itin g sh ou ld be lon g to h e r after m arr iage as h e r
separate prope rty . (D ye V . D ye, 1 3 Q . B . D .

Th e Act of 1 882 repeals that Act an d also th e

am e n din g Act, 37 dr 38 Vict. c . 5 0 , b u t provide s that
su ch repeal shall n ot affect an y act don e or r igh t

acqu ired w h ile e ith e r of su ch Acts w as in force , or an y
r igh t or liab ility of an y h u sban d or w ife m arr ied before
th e com m e n cem e n t of th is Act, to su e or b e su ed

u n de r th e provision s of th e said repealed Acts or e ith er
of th em , for or in re spe ct of any debt, con tract, wron g ,

or oth er m atter or th in g w hatsoeve r , for or in re spe ct

of wh ich an y su ch r igh t or liab ility shall have accru ed
to or again st su ch h u sban d or w ife before th e com

m en cem en t of th is Act. (S ection 22 ; R e Tu r n b u ll
,

(1 897) 2 Ch . S o th e wife m igh t even becom e a

creditor ofh e r h u sban d an d h er r igh ts, as su ch , wou ld
b e e n forced again st h im an d h is repre sen tative s .

Th u s, ifawife raised m on ey ou t of h er estate , to an sw e r
h is n e cessit ie s , w hateve r he th e m ode adopted to

car ry that pu rpose in to effe ct, sh e wou ld in E qu ity
b e en titled to re im bu rsem en t ou t of h is e state .

(S t. 8 1 373 e f
'

. P uget V . P aget, (1 898) 1 Ch . 823.

An d n ow u n de r th e Act of 1 882, h u sban d an d wife
are fre e to en te r in to con tracts with on e an oth e r an d

to su e on e an oth e r in con tract or in tort or oth er

th e proce e din gs in tort be in g apparen tly
re str icted to th ose by th e wife for th e protection an d
se cu r ity of h e r separate proper ty (se e section s 1

,
1 2

,

infra, par s . 85 7, 845 ) b u t th e ir pow ers of con tractin g
in te r se are lim ite d to con trac ts n ot con trary to public
po
licy . (S e e rem arks of Je sse ], M . B ., in B esan t v.

D D 2

403
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W
'

ood, 1 2 Ch . D . An d with respect to loan s by
th e wife to th e h u sban d that Act enacts An y m on ey
or oth er e state of th e wife len t or en tru ste d by h er to
h er h u sban d for th e purpose ofany trade or bu sin ess
carr ied on by h im , or oth e rwise , shall b e treated as
asse ts ofh er h u sban d ’

s estate in case of h is ban kruptcy,
un de r reservation of th e wife ’

s claim to adividen d as
a creditor for th e am oun t or valu e of su ch m on ey or

oth e r e state after , b u t n ot before , all claim s of th e

oth e r creditors of th e h u sban d for valuable con side ra
tion in m on ey or m on ey ’

s wor th have be en satisfied .

(S ection Th is also applie s wh ere th e h u sban d die s
in solven t . (R e Long , (1 895) 1 Ch . An d it
applie s u n le ss it is sh own that m on ey w as n ot len t
to th e h u sban d for th e pu rpose of h is bu sin e ss
(Bl ackin tosh v . P ogose , (1 895 ) 1 Ch . 505 ) b u t if len t to
a-tradin g partn ersh ip of wh ich th e h u sban d is a

m em ber , th e wife so far as respe cts th e join t e state

is n ot postpon ed to oth er creditors . (R e Tufi 1 9

Q . B . D . 823a.

III . G ifts an d gran ts too,
w h eth er expre ss or im plied ,

by a h u sban d to h is wife , after m arr iage , alth ou gh
ordinarily void at Law , wou ld b e in som e case s en forced
in E qu ity (se e R e B reton

,
1 7 C. D . B u t n ow by

th e Act of 1 882 , th e form e r in capacity of m arr ie d
wom en to acqu ire real an d personal property is taken
away , an d th ey are capable of r ece ivin g or m akin g
g ifts an d gran ts from or to th e ir h u sban ds as we ll as
from or to oth e r pe rson s, as if th ey we re un m arr ied .

(B u t se e section 1 0 as to su ch gifts be in g void again st
th e h u sban d ’

s creditors.) 824.

It w as h e ld before th e Marr ied Wom en
’

s P roperty
Act, 1 882, an d is n o dou bt still th e law , that if a

h u sban d place s m on ey in a bank in th e nam e of h is
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m ean t to dre ss th e wife dur in g th e year , so as to keep
up th e dign ity of th e hu sban d, and n ot for th e purpose

of accum u lation . An d , on th e same pr in ciple , th e
personal repre sen tatives of th e wife are n ot allowed to
make anyIclaim even for arrears ofayear . (S t. 1 375 ,

1 375 a, 2 Sp . 827.

Th e Marr ie d Wom en
’

s P roperty Act, 1 882, wou ld
n ot, it is con ce ived, affe ct any provision for pin

mon ey m ade by m arr iage se ttlemen t (as to wh ich
see E lph in ston e

’

s In trodu ction , b ut as regards
provision s for pin -m on ey or g ifts in th e nature of pin
mon ey made du r in g covertu re , it rem ain s to b e seen

wh e ther an y distin ction be tween pin -mon ey and

separate estate can b e m ain tain e d . 827a.

II.
_

Paraph er II. Th e wife ’

s paraph ernalia are personal appare l
naha'

an d ornam en ts of th e w ife , su itable to h er rank an d

con dition in life . (S t. Old fam ily jewe ls,
though worn by th e wife , do n ot con stitu te part
of h er paraph ernalia, u n le ss sh e has acqu ired
them by gift or bequ est. (Jerr oz

'

se v . Jew oise ,

1 7 B eav. 828.

At Law , th e h u sban d m ay, in h is life time , b u t
n ot by h is will , dispose of th e wife ’

s paraph ernalia,
with th e exception of n ece ssary appare l ; an d th ey
are liable to th e claim s of creditors with th e ' like
exception . An d if th e article s were given by th e
hu sban d, e ith e r before or after marr iage , Courts of

E qu ity fu lly recogn ize this righ t of th e hu sban d
and his creditors, in stead of treatin g th e ar ticles as
absolu te gifts to th e wife for h e r separate property ;
although , in th e case of creditors, claimin g again st th e
assets of th e h u sban d, h is personal assets will b e
marshalled again st h is repre sen tatives in favou r of

th e Widow . B u t if th e articles were bestowed on
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th e w ife by any on e e lse ,
th ey w i ll b e deem ed absolu te

g ifts to h e r separate u se , an d th en ,
if re ce ive d

with th e con sen t Of th e h u sban d ,
n e ith e r h e

n or h is creditors can dispose of th em . (S t. 1 376 ,

829 .

Th e Marr ied Wom en
’

s P rope rty Act, 1 882 , has n ot

abolish ed th e gen eral law as to gifts of paraph e rnalia.

B u t it se em s dou btfu l w h e th er a gift of paraph e rnal
article s b y a h u sban d to wife w ill n ow b e con stru e d
as an ou t an d ou t g ift or as a g ift Of paraph e rnalia in
th e Old sen se . (R e Van sittart

, (1 893) 1 Q . B . 1 81

Tushe r v . Taske r
, (1 895 ) p . 829 a.

S ECTION III.

Th e Uffife
’

s S eparate Estate .

I . With regard to th e m ean s of acqu irin g separate
e state , it w ill b e con ven ien t to con side r first , those
case s w h ich are n ot affected by th e Marr ied Wom en

’

s

P roperty Act, an d th en those case s wh ich fall with in it.
1 . When eve r real or personal estate is given ,

gran ted , devised to, or se ttle d on awom an , e ith er with
or w ithou t th e in terven tion of tru ste e s, wheth er afte r
m arr iage , or as a provision on m arriage , or n ot in

con tem plation of im m ediate m arr iage , an d wh e th er by
h er hu sban d or by am e re stran ge r , it will b e de em ed

separate e state if it clear ly appears that th e property
w as in ten ded for h e r separate u se . (S t. 1 380 ,

1 381 ,

1 384 ; H u lm e V . Tenan t, 1 “7h . Tu . 654 ; B re tt’s
L. C. Thu s, abequ e st to am arr ied wom an ,

“for

h er ow n u se , an d at h e r ow n disposal , has bee n h e ld
to b e a bequ est to h e r separate u se . S o m on ey paid

407

S ECT . III
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to th e hu sban d for th e live lih ood Of th e wife an d

oth er sim ilar expre ssion s, wh ich are in con sisten t with
an y in terferen ce on th e part of th e h u sban d , have been
con stru ed as gifts to h er separate u se . (S t. 1 382 ;

Lewin ,
l oth . ed . B u t wh ere th e expression s do

n ot clear ly sh ow that th e h u sban d is to b e excluded
from h is m arital r igh ts, th e wife will n ot take for h er
separate u se . Thu s, in th e case Of adire ction to pay

m on ey to h er absolu te u se , in to h er ow n

proper han ds, or for h er ow n u se an d ben efit, it

has be en h e ld that alth ough th e m on ey is to b e for h e r
ow n u se , yet th ere is n oth in g in that in con sisten t with
its be in g su bje ct to th e h u sban d ’

s m ar ital r igh ts.

(S t. 1 383 Lewin ,
1 0th ed . An d adire ct gift to

awom an w h o is e ith er sin gle or will be com e discovert
on th e te stator

’

s death ,
for h er sole u se an d ben efit,

doe s n ot create a separate e state (G ilber t V . L ew is
,

1 D . J . S . 38 an d se e Lew is V . Mathew s,L . R . 2 E q .

1 77 ; Massey V . B ow en
,
L . R . 4 H . L . u n le ss aide d

by oth e r expre ssion s in th e will or oth e r circum stan ces
su ch as th e fact that th e in strum en t sh ows that th e
m arr iage Of th e pe rson spoken of w as con tem plated by
th e au th or Of it. (In r e Tarsey

’

s Tr ust
, L. R . 1 E q .

B u t agift, by w ay Of tru st, for h er sole ben efit,
to a m arr ied w om an , doe s create a separate estate

(G r ee n V . B r itten ,
1 D . J. S . 649 ; G u thr ie V . W

'

alron d ,

22
'

C. D . 5 73) an d wh e re apre catory tru st has be e n
created by will in favou r of ch ildren , sim pliciter , th e
tru ste e m ay,

in exe cu tion of th e tru st, lim it th e share s
of th e daugh ters to th e ir separate u se . (Willis v .

Kym e r . 7 C. D . Wh ere personal prope rty is

ve sted in aw om an for h er separate u se with ou t an y
re strain t on an ticipation , with rem ain der as sh e shall
by de ed or will appoin t, with rem ain der to h e r
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or post
-n uptial se ttlem en t, wh e re its effect wou ld b e

to alte r th e destination of su ch prope rty . Th u s
,

w h ere ,
in su ch a settlem en t , th ere is a covenan t by

h u sban d an d wife , or a covenan t by th e h u sban d
on ly, to se ttle afte r -acqu ired property Of th e wife
m arr ied be fore th e 1 st of Jan uary , 1 883 , an d th e w ife
after that date be com e s absolu te ly en titled to prope rty
n ot expressed to b e for h er separate u se , th e effe ct Of

se ction 1 9 is to preven t section 5 from m akin g that
prope r ty th e separate property of th e wife , so as to

exclude th e Operation Of th e covenan t, alth ough ,
if th e

property had be en expre ssed to b e for th e separate u se

Of th e w ife , it wou ld n ot have been boun d by th e

covenan t. (In r e S ton or
’

s Tru sts, 24 C. D . 1 95 ;

Christian V . Whitaker , 34 C. D . 227 ; Han cock V .

Han cock, 38 C. D . 78 S te r en s V . Tr ez'

o r -Gar rick, (1 893)

2 Ch . 830 a.

2 . B y th e cu stom of Lon don , a m arr ied w om an

m ay carry on trade with in th e City, as a sole trade r ,
an d b e liable as su ch an d th en h e r property em ployed
in th e bu sin e ss, as w e ll as h er earn in gs, w ill b e h e r
separate property . B u t, in depen den tly Of an y su ch

cu stom ,
if it is agreed betwe en th e h u sban d an d wife ,

b ef or e m arr iage , that th e wife shall b e allowed to carry
on a separate trade , su ch an agre em en t will b e
m ain tain ed at Law again st th e h u sban d : an d be in g
an agreem en t for valuable con sideration , nam e ly

,
that

of th e in ten ded m arr iage , it w ill also b e m ain tain e d at
Law again st h is creditors. An d if su ch an agre em en t

is m ade after m arr iage , an d th e property em ployed in
th e bu sin ess b e ve sted in tru ste e s for th e wife , it will
b e m ain tain ed at Law again st th e hu sban d ; an d if
it is on valuable con sideration , again st h is cre ditors
also ; for , in su ch case , th e wife ’

s tru stee s will
, at
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Law , b e en titled to th e property ve sted in th em , an d

to th e in crease an d profits th e re of, an d sh e w ill b e
con sidered at Law as th e ir agen t, an d h er posse ssion
as th e ir posse ssion . Th e tru stee s, h oweve r , will b e
regarded in E qu ity as holdin g such prope rty , an d

rece ivin g th e in crease an d profits th e reof, for th e sole
an d separate u se of th e w ife . An d th u s in su ch case s

whe re tru stees are in terposed , th e ben eficial in te rest in
th e proper ty, an d th e in crease an d profits th ere of, are
se cured to th e wife by th e join t Operation of Law an d

E qu ity . B y th e Ope ration of Law , th e legal e state is
vested in th e tr u stee s , an d taken ou t of th e powe r ofth e
h u sban d. B y th e Ope ration of E qu ity th e ben eficial
in te rest is ve sted in , an d secu red to, th e wife , again st
h er h u sban d , an d , if th e agre em en t is for valuable
con side ration , again st h is creditors also . B u t eve n
wh ere th ere are n o tru stee s in terposed , su ch an

agre em e n t has th e force , in E qu ity , of creatin g a
separate estate for th e wife , an d se cu r in g it again st
th e h u sban d ; an d , if th e agreem en t is for valuable
con side ration ,

again st h is creditors also . An d th is is
th e case even th ough it b e am ere im plied agreem en t.

S O that if th e h u sban d sh ou ld pe rm it h is wife , afte r th e
m arr iage , to carry on bu sin ess on h e r sole an d separate
accoun t , all h e r earn in gs in th e trade will b e h e r

separate prope r ty, An d if a h u sban d sh ou ld deser t
h is wife , an d sh e sh ou ld b e e nable d , by th e aid Of h e r

fr ien ds, to carry on a separate trade , h er earn in gs in
su ch trade will b e en force d in E qu ity again st h e r
h u sban d ,

in depen den tly of th e stat . 20 21 Vict. c . 85 ,

ss. 21 , 25 . (S ee S t. 1 385 831 .

3 . B y th e stats. 20 21 Vict . c . 85 , s. 21 ; 21 22Vict.
c. 1 08 , s . 8 ; an d 41 Vict . 1 9, s. 4

,
if awife is dese rted

by h er hu sban d, sh e m ay Obtain an orde r of protection

41 1
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of h er property again st h er h u sban d an d h is

creditors ; an d by section 25 of th e form er Act, if ju di
cially separated , sh e is to b e deem ed a fem e sole as
regards property (see Waite v. M or lan d, 38 C. D . 1 35 )

an d in case Of subsequ en t cohabitation , it shall b e
h e ld to h er separate u se , su bj ect to any agreem en t.

(R e E m ery,
50 L. T. 832.

4. The Marr ied Wom en
’

s P roperty Act, 1 870 ,

enacted that th e separate earn in gs, deposits in savin gs
banks, property in th e fun ds, join t stock com pan ies
an d societies, of am arr ied wom an , personal property
com in g to h er as n ext of kin , personal proper ty n ot

exceedin g £200 com in g to h er un der any de e d or will,
an d th e ren ts an d profits of real property com in g to
h er as h e iress or cO-h e iress of an in te state , shall
be lon g to h er for h er separate u se , an d also con tain ed
provision s re spe ctin g policie s of assu ran ce take n ou t

for th e ben efit of th e wife , e ith er by h u sban d or

wife . 833.

Th e Act of 1 882 has, by section 22, repeale d th e stat .
33 34Vict. c . 93, except as to acts don e ,an d r igh ts or
liabilitie s accru e d, u n der th e latte r Act wh ile in force
(se e sup ra, par . an d after providin g that a

m arr ied wom an shall b e capable of disposin g of h e r
property, both real an d personal , as if sh e we re afem e

sole , enacts : Every w om an w h o m arr ie s afte r

th e com m en cem en t of th is Act shall b e e n title d to

have an d to h old as h er separate prope rty , an d to

dispose of in m an n er afore said , all real an d personal
property wh ich shall be long to h e r at th e tim e of

m arriage , or shall b e acqu ired by or devolve upon h e r

afte r m arr iage , in cludin g any wage s , earn in gs, m on ey ,

an d prope rty gain ed or acqu ired by h e r in an y

em ploym ent, trade , or occupation , in which sh e is
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ben eficially en titled th e re to for h er separate u se , so

as to au thorise h e r to re ce ive or tran sfer th e sam e ,

an d to rece ive th e dividen ds, in terest, an d profits
th ereof, with ou t th e con cu rre n ce of h e r h u sban d.

An d by section 7, all such an n u itie s, stocks, an d
share s, as shall afte r th e 1 st Jan uary

,
1883, b e

allotted to , or oth e rwise stan d in th e sole nam e of

any m arr ied w om an shall b e de em ed ,
u n le ss th e con

trary b e sh own ,
h er separate prope rty , in re spect Of

w h ich so far as any liability m ay b e in cide n t th e re to
h er separate e state shall alon e b e liable . 836 .

An d by section 8, th e above provision s shall apply
to deposits, an n u itie s, stocks, fun ds, &c .

, w hich ,at th e

com m en cem en t of th e Act, or at an y tim e afterwards,
shall b e stan din g in th e nam e of an y m arried wom an ,

join tly w ith any person s or pe rson oth e r than h e r

h u sban d . 837

Form e rly th e con cu rre n ce Of th e h u sban d w as

n ecessary to th e tran sfe r Of stock of th e wife
u n le ss th e stock had been placed in h e r nam e as

am arried w om an for h e r separate u se . B u t n ow b y

th e Act Of 1 882, it is n ot n e cessary for th e h u sban d
to join in th e tran sfe r of any an n u ity , deposit, stocks
or fu n ds, stan din g in th e sole nam e of an y m arr ied
wom an , or in th e join t nam e s of su ch m arried
wom an an d an y oth e r person or person s n ot be in g
h er h u sban d (section 838.

An d by th e Act of 1 882 , am arried wom an w h o is an

execu tr ix or adm in istratr ix alon e or j oin tly with an y
oth e i pe i son or pe rson s, or atru ste e alon e or join tly of
property su bj ect to any tru st, m ay su e or b e su ed , an d

m ay tran sfer or join in tran sfe i rin g any su ch an n u ity
,

deposit, stock or fu n ds, in that characte r , with ou t h e r
h u sban d , as if sh e w ere afem e sole (section 839 .
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An d by section 1 0 , th e Act m akes provision again st
frau du len t in vestm en ts by th e wife with h e r h u sban d ’

s

mon eys, an d provides that su ch m on eys shall remain
th e hu sban d ’

s property, an d if su ch in ve stm en ts are
made in fraud of h is creditors, th ey shall b e void as
again st su ch creditors, as will also an y gift to th e wife
of property rem ain in g in th e orde r an d disposition
of th e hu sban d . 840 .

Th e effect of th e Act Of 1 882 is to abolish , du rin g
th e life of th e wife , th e m ar ital r igh t Of th e hu sban d
in all th e property Of th e wife m arr ied on or after th e
l st of Jan uary , 1 883, an d in th e prope rty acqu ired on
or after that date of a wife m arr ied before that date .

B ut th e Act does n ot take away h is in te rest in h is

w ife ’

s proper ty after h er death , or alte r th e devolu tion
Of that proper ty . His e state by th e cu rte sy in h is

w ife ’

s real e state su rvive s wh e re th e latter is n ot

d isposed of by th e wife (post, par . 850 b).
An d sin ce th e Act does n ot pu rport to deal with th e

devolu tion of property , h e is still en titled to possess
h imse lf Of so mu ch of h er person al prope rty acqu ired
on or after th e l st Of Jan uary , 1 883 , as sh e m ay leave
u n disposed of, as h er adm in istrator , wh e th er separate
proper ty u n der th e Act, or as havin g been limited to
h er for h er separate u se ; b u t it will probably b e
n ecessary for him to take out adm in istration to

comple te h is title on h e r death . (Wolst. 264 ; S urman

V . Wharton , (1 891 ) 1 Q . B . 491 ; S tan ton v . Lam b er t,

39 C. D . 841 .

Also , sin ce by vir tu e of th e Act Of 1 882 hu sban d
an d wife are n o lon ge r on e pe rson in Law in case s to

which that Act applies , a w ife m ay n ow acqu ire
property as tenan t in com m on or join t tenan t with
h er hu sban d , while form erly h u sban d an d wife took by

4 1 5
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en tire tie s. (R e Mar ch, 24 C. D . 222 ; Thorn ley V .

Thorn ley, (1 893) 2 Ch . B u t in th e case Of a

gift to h u sban d an d wife an d a th ird person , it has
been h e ld that th e h u sban d an d wife will still take
half on ly (th e half of th e wife Of that half be in g h er
separate property), an d th e th ird per son th e oth er
half. (R e Jupp , 39 C. D . 1 48 B yram V . Tu ll, 42

C. D . 84l a.

Th e stat. 45 46 Vict . c . 75 , also enacts : In any

que stion be twe en h u sban d an d w ife as to th e title to or
posse ssion of proper ty , e ith e r party, or any such

corporation ; com pan y, or socie ty as afore said in wh ose
books any stocks, fun ds, or shar e s Of e ith er party are
stan din g , m ay apply by sum m on s or oth erwise in a

sum m ary w ay to any judge of th e High Cou r t, or (at
th e Option of th e applican t irrespe ctive ly of th e valu e
of th e prope rty in dispu te ) to th e judge of th e Cou n ty
Cou rt of th e district, an d th e j u dge m ay m ake su ch

orde r with re spect to th e prope rty , an d as to th e costs,
or m ay dire ct su ch application to stan d ove r an d any

in qu iry to b e m ade as h e shall th in k fit ; w ith a

proviso givin g a r igh t ofappeal , an d ar igh t of rem oval
in to th e High Cou rt, in ce rtain case s ; an d also a
proviso that th e cOrporation , com pan y , or socie ty
sh ou ld , in th e m atter of su ch application for

th e pu rposes Of costs or oth erwise , b e treated as a
stakeh olde r on ly (section 842.

A m arried wom an m ay by virtue Of th e power Of

m akin g con tracts h e re in before con tain ed effe ct apolicy
upon h e r ow n life or th e life of

'

h e r h u sban d for h e r
separate u se ; an d th e sam e an d all ben efit th ereof
shall en u re accordin gly (section S h e had a

sim ilar powe r u n de r section 1 0 Of th e repealed
‘

stat.

33 34 Vict. c . 93, with th e diffe re n ce that th e
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(1 897) 2 Ch . In case of apolicy effecte d un der
th is section by a h u sban d for th e ben efit of h is wife
an d ch ildren ,

if it is n ot stated to b e for th e ben efit of
th e wife for life , th e wife an d ch ildren will take as
join t tenan ts. (R e S eyton , 34 Ch . D . Th e

repealed stat. 33 34 Vict. c . 93 , s. 1 0 , provided that
th e policy w as to b e in tr u st for th e wife for h er
separate u se . 844 .

B y se ction 1 2 “
every wom an , wh eth e r m arr ied

before or after th is Act, shall have in h e r ow n

nam e again st all person s wh om soever , in clu din g h er
h u sban d , th e sam e civil rem edies, an d also (su bject,
as regards h e r h u sban d , to th e proviso h ere inafte r
con tain ed) th e sam e remedie s an d redre ss by w ay of

cr im inal proceedin gs, for th e prote ction an d secu r ity
Of h er ow n separate property , as if su ch proper ty
be lon ged to h e r as aferne so le , b u t, except as afore said,
n o h u sban d or wife shall b e en titled to su e th e other

for a tort. In any in dictm en t or oth e r proceeding
un der th is se ction , it shall b e su fficien t to allege su ch
prope rty to b e h er prope rty ; an d in any proceedin g
u n der th is section , a h u sban d or wife shall b e
com peten t to give eviden ce again st each oth e r, any
statu te or ru le of law to th e con trary n otwith stan din g :
P rovided alw ays, that n o cr im inal proce edin g shall b e
taken by any wife again st h er h u sban d by virtu e Of

th is Act wh ile th ey are livin g togeth e r , as to or

con ce rn in g any property claim ed by h e r , n or wh ile
th ey are livin g apart, as to or con ce rn in g any act

don e by th e h u sban d w h ile th ey we re livin g toge ther ,
con cern in g prope rty claim ed by th e w ife , un le ss su ch
prope rty shall have been wron gfu lly taken by th e

h u sban d wh e n leavin g or de sertin g , or abou t to leave
Or de sert , h is wife. (S ection 1 2 ; an d see section 1 6 ,
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an d th e Married Wom en
’

s P roperty Act, Th e

w ife ’

s r igh t to su e h er h u sban d for atort or crim inalty
seem s con fin ed to th e case wh ere su ch an action is

n e ce ssary for th e se cur ity of h er separate prope rty .

S h e can n ot th e refore proceed again s t h e r h u sban d for
a defam atory libe l . (R eg . V . Lord Bl ur/or of London ,

1 6 Q . B . D . 845 .

1 1 . As to th e wife ’

s power of disposin g of h e r

separate e state be fore th e Act, sh e has alw avs be en
able to dispose of it in E qu ity

,
e ith e r by de ed or w ill

provided th e re w as n o re strain t upon an ticipation .

W ith regard , h ow eve r , to real e state given to h e r for

h er separate u se , w ith ou t th e in te rven tion of tr u ste es

th e legal e state vested in th e h u sban d , an d th ough

th e wife cou ld dispose Of th e equ itable or ben eficial
in tere st, ye t to pass th e legal e state it w as n e cessary
for th e h u sban d to join an d for th e deed to b e

ackn ow ledged . (Tay lo r V . Meads, 34 L . J . Ch . 203 ;

P r ide V . B ub b
,
L . R . 7 Ch . 846 .

Ackn ow ledgm e n t is, h oweve r , n o lon ger n e ce ssary
w h e re th e wom an w as m arr ied , or th e prope rty w as

acqu ir ed sin ce th e Act, except in on e sin gle in stan ce ,
that is , w h e re sh e is a tru ste e . (R e Harkn ess , (1 896)

2 Ch . 35 8 ; ‘lf R e B rooke , (1 898) 1 Ch . 647 ; an d se e

Con v . Act 1 882 ,
s . 847.

With th is sin gle exception th erefore , a w om an

m arr ied afte r th e Act, or acqu irin g prope rty afte r th e
Act, has th e sam e powe rs Of disposition as if sh e we re
a fem e so le , w ith ou t th e n e ce ssity of any settlem en t

or agre em en t for a se ttlem en t . B u t th e Act doe s n ot

affect existin g settlem en ts or th e powe r to m ake fu tu re
s e ttlem en ts . (S e e sup ra, par . 830 a.) 848.

It m ay b e w orth wh ile to poin t ou t, that th ough

a marr ied woman can n ow dispose Of h e r separate

E E 2

41 9
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prope rty as if sh e we re afem e sole sh e does n ot, un de r

th e old law , appear to have be en de em ed afem e sole .

an d th e Act of 1 870 does n ot u se th e expre ssion . 849.

Now by virtu e of th e Marr ied Wom en
’

s P rope rty
Act, 1 882 , a m arr ied wom an can dispose of h er

separate prope rty as if sh e were afem e so le . Fu rth er

a m arr ied wom an can n ow ,
un der th e S ettled Land

Act, 1 882, s . 61 , exe rcise th e powers of a tenan t for
life un der that Act, even th ou gh th e re is a restrain t
on an ticipation . 85 0 .

It w as lon g ago se ttled that on th e death of a

w om an , en titled absolu te ly to real property for h er
separate u se , an d n ot havin g disposed th e reof by deed
or will , it goe s to h e r h e ir subje ct to th e h u sban d ’

s

estate by cu rte sy ; an d th is r igh t of th e h u sban d to
cu rte sy in th e u n disposed-Of real estate of h is wife , is
n ot affected by th e Marr ied Wom en

’

s P roperty Act,
1 882 . (Hop e v . Hop e , (1 892) 2 Ch . 85 0 a.

A m ere proh ibition of alienation or an ticipation is

void again stam an , or awom an wh ile sh e is u n m arr ied .

(S e e 2 Sp . An d it is void wh en an n exed to a
g ift of real e state in fee or for life to a w om an , even
th ou gh at th e tim e m arr ied, if su ch g ift is n ot for h e r

separate u se . (S tog/den V .Lee , S can s
,

if th e gift, though n ot expre ssed to b e for h er separate
u se , is so by virtu e of th e Marr ied Wom en

'

s P rope rty
Act. (R e Lm n ley, (1 896)2 Ch . B u tagift , e ith e r
of real e state , wh e the r in fe e or for life , or of personal
estate (wh e th er it b e of a sum of m on ev, or Of a fun d

produ cin g in com e), to a wom an for h e r separate u se ,

even thou gh sh e b e unm arr ie d at th e tim e , m ay b e

accom pan ied by re str iction s again st alienation or

an ticipation . (S t. 1 382 a, 1 384 ; In r e B ou
'

n
,

O
’

Halloran v . King , 27 Ch . D . B u t wh e re th ere
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‘ for th e ben efit Of th e m arr ie d wom an : as whe re a
legacy of

‘

con siderab le am oun t w as g iven to h e r on

con dition that sh e con veyed away a separate estate

of in con siderable valu e . (R obin son v. Whee lw r ight,
21 B eav . 21 4 ; 6 D . M . G . 5 35 ; S m ith v . Lu cas,

1 8 C. D . N or cou ld sh e h erse lf bin d it by w ay

of adm ission or e stoppe l . (B atem an v. Faber , (1 898)

1 Ch . B u t n ow ,
by th e Con veyan cin g Act,

s. 39, it is provided that n otwith stan din g that a
m arr ied wom an is re strain e d from an ticipation , th e

Cou rt m ay, if it th in ks fi t
,
wh e re it appears to th e

Cou rt to b e for h e r ben efit, by ju dgm en t or orde r

with h er con sen t, bin d h e r in te re st in an y property .

Un der th is se ction , th e Cou rt has n ot agen eral power
Of rem ovin g th e re strain t, b u t on ly apower to m ake

bin din g aparticu lar disposition if it b e for h er ben efi t .
(R e Warr en

,
5 2 L . J . Ch . 928 ; B rett ’s L . C.

It has been h e ld, h owever , that good grou n d m u st b e

sh own to th e Court for th e rem oval Of th e re strain t,
an d th e m e re wish of th e m arr ied wom an is

in su ffic ien t. (Tanzp lin v . M iller
, 30 W. R .

It m u st also b e for th e m arr ied wom an ’

s ow n ben efit,
an d will n ot b e don e in order to ben efit h er creditors.

(Hodges V . Hodg es , 20 Ch . D . 749 ; an d see B re tt ’s
L . C. 1 04, an d case s th e re cited .) B u t eve ry case m u st
stan d on its ow n m er its, an d it is for th e Cou rt to
decide w h eth er it will exe rcise its discretion . (R e

P ollard , (1 896) 2 Ch . Also by th e Marr ied
Wom en

’

s P rope rty Act, 1 893, s. 2
, costs m ay b e

orde red to b e paid ou t of prope r ty su bj ect to a

restrain t on an ticipation . An d un de r th e Tru ste e Act,
1 893, s. 45 , su ch prope rty m ay b e im poun ded to m ake
good abreach Of tru st . (S ee B olton v . Cu rr e

, (1 895 )
1 Ch . 85 3.
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Wh e re th e wife be stow s h er separate prope rty u pon

h er hu sban d , th e Cou rt requ ired to give san ction
or effect to th e gift, w ill asce r tain w h e th e r sh e acts

volu n tar ily, an d n ot u n de r u n du e m ar ital in flu en ce
,

an d for th is pu rpose will exam in e th e wife in

Cou rt, an d adopt oth e r pre cau tion s to asce r tain
h er u n biassed w ish e s . (S t. 1 395 se e R e F lam an k,

40 C. D . 85 4.

“I

li e re th e h u sban d , with th e con se n t Of th e w ife ,
is in th e habit of r e ce ivin g th e in com e of h er separate

e state , it is regarded as sh ow in g h e r volun tary ch oice
thu s to dispose of it for th e ben efit of th e fam ily ;
an d separate m on ey of th e wife paid to th e h u sban d
or place d to h is accou n t by h er au th ority or with
h e r con cu rr en ce , can n ot b e recalled . (S t. 1 396 ;

1 t . Tu . 693 ; E dw ard V . Ch eg n e , 1 3 A. C.

384, B u t if th e re is n o eviden ce of th e w ife ’

s

havin g acqu ie sced in th e re ce ipt by th e h u sban d
sh e will b e en titled to b e re im bu rse d . (D ixon v .

D ixon
, 9 C. D . 5 8

7

; l l
'

assi ll V . L eggatt, (1 896) 1 Ch .

5 5 1 ) 85 5 .

1 1 1 . As to th e liability of th e wife ’

s separate estate
to h er con tracts, debts, an d charge s (except un de r th e
stat . 20 21 Vict. c . 85 , s . 26 , wh ich re lates to wom e n

ju dic ially separated), a w om an can n ot ren de r he rse lf
or h e r prope rty liable , at Com m on Law ,

for any

con tract, debt or oth e r charge created by h er du r in g
th e cove rtu r e ,

n ot even for n e ce ssar ie s. B u t a

m arr ied wom an havin g separate e state (except so

far as sh e is r estrain ed from an ticipation ), b e in g
con sidered in E qu ity as a j em e sole as regards th e

separate e state , with r e spect to th e capacity of

e n joyin g it, sh e is likewise con side red as afem e sole

w ith re spe ct to th e capacity of chargin g th e e state

423
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with de bts or en gagem en ts. NO personal de cree ,
h oweve r , can b e m ade again st h er : th e Cou r t can on ly
affect h e r separate e state in th e han ds Of h er tru ste es ;
sh e can n ot bin d h e r pe rson at all , or h e r property
gen e rally , b u t on ly h e r separate property . (S t. 1 379,

an d n ote , an d 1 400, n ote ; see rem arks of Kin dersley,
V.

-C.
,
in Vaughan V . Van de rsteg en ,

2 D rew . 1 79 -1 84

B latehford v . Woolley,
2 D r . Sm . He r separate

prope rty is liable for all th e debts, charge s, an d

in cum bran ce s w h ich sh e expre ssly charges, or wh ich ,

ju dgin g from th e natu re th ereof, it m ay b e fair ly
in ferred that sh e in ten ded ,

or wh ich sh e ough t to b e

deem ed to have in ten ded , to charge on h er separate

e state , an d for h er breach e s of tru st, except so far as
sh e is preven ted by be in g re strain ed from an ticipation .

(Cl it e v . Care w , 1 Joh n s. H . 1 99 ; an d se e John son

V . Gallagher , 3 D . F . 85 J . 494 ; In r e L eeds B an king

Cc . ,
L . R . 3 E q . 781 ; P icard v . H in e , L . R . 5 Ch .

Ap . 274 ; McH en ry v . D avies, L . R . 1 0 E q . 88 ;

Lon don Char ter ed B ank of Au stralia v . Lernp r iere ,

L . R . 4 P . C. An d h en ce , if sh e gives a
prom issory n ote , or an acceptan ce , or a bon d to pay
h er o w n debt, or if sh e join s in abon d or n ote with
h er h u sban d to pay h is debts with out referen ce to

h e r separate e state
,
it shall b e in ten ded as an

application p ro tan to of h e r separate e state ; be cau se
th e secu r ity m u st have been execu ted with th e

in ten tion that it sh ou ld ope rate in som e w ay,
an d it

can have n o operation except as again st h er separate

e state . An d if sh e em ploys a lawye r , upon h er ow n

respon sibility, or an agen t to raise m on ey on th e

credit of h er nam e , h er separate estate will b e liable
from th e natu re of th e e n gagem en t . Th e separate
e state is liable to m ake good all con tracts which are
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am arr ied wom an ’

s separate estate at Com m on Law an d

in E qu ity , wh ich has be en alte red' by th e stat. 45 46

Vict. c . 75 , wh ich enacts by section 1 (1 )A m arried
wom an shall, in accordan ce with th e provision s of th is
Act, b e capable of acqu ir in g , h oldin g , an d disposin g
by will or oth e rwise , of any real or personal property
as h er separate property , in th e sam e m an n er as if sh e

w e re a fem e sole , with ou t th e in terven tion of any

tru stee . It w as h e ld , that th is give s a m arried
w om an pow er to dispose by will , on ly of proper ty of

wh ich sh e is se ised or posse ssed wh ile u n de r cove rtu re
(R e P r ice , 28 C. D . 709) b u t un de r th e Married
Wom en

’

s P rope rty Act, 1 893 , s. 3 , awill m ade by h er
du rin g covertu re w ill pass prope rty wh ich sh e acqu ire s
afte r th e cove r ture has de term in ed , an d su ch will n e ed
n ot b e re - exe cu ted after su ch de term ination . An d

(2) A m arr ied wom an shall b e capable of en te r in g
in to an d ren de r in g h e rse lf liable in re spe ct of an d to

th e exten t of h e r separate prope rty on an y con tract,

an d of su in g an d be in g su ed , e ith er in con tract or in

tort , or oth erw ise ,
in all r e spects as if sh e were af em e

sole , an d h er h u sban d n eed n ot b e join ed w ith h e r as
plain tiff or defen dan t, or b e m ade aparty to any action
or oth e r legal proceedin g brough t by or taken again st

h e r ; an d an y dam age s or costs re covered by h e r in
any su ch action or proce edin g shall b e h e r separate

prope r ty ; an d an y dam age s or costs re cove red again st
h er in an y su ch action or proce edin g shall b e payable
ou t of h er separate prope rty an d n ot oth e rwise .

N eve rth e le ss h e r h u sban d rem ain s liable for h er torts .

(S eroka V . Katten burg , 1 7 Q . B . D . It has be en
de cided that alth ough su in g w ith out ah u sban d or n e xt
fr ien d sh e can n ot b e orde red to give secu r ity for costs
alth ough sh e have at th e tim e of th e action n o separate
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e state , an d th ere b e n oth in g upon wh ich , if sh e fails,
th e defen dan t can issu e available execu tion . (Jacob v .

Isaac
, 30 C. D . 41 8 R e Thomp son , 38 C. D . 31 8) b u t

th is doe s n ot apply to costs Of appeal (II h ittake r v .

Ke rshaw , 44 C. D . an d th e section doe s n ot

e nable a m arr ied wom an to act as n ext fr ien d or

guardian ad Iitenz. (I n r e D uke of S om erse t, 34 C. D .

Also (3) E ve ry con tract en tered in to by a

m arr ied wom an shall b e deem ed to b e a con tract

e n te red in to by h er with re spect to an d to bin d h er
separate property, un le ss th e con trary b e sh ow n

an d
l

(4) E ve ry con tract en tered in to by a m arr ied
wom an with respect to an d to bin d h e r separate

proper ty shall bin d n ot on ly th e separate prope r ty
w h ich sh e is posse ssed of or en titled to at th e date
Of th e con tract, b u t also all separate prope rty wh ich
sh e m ay th e reafte r acqu ire . It has be en decided
that th e con tract referred to in th is su b -se ction is on e
e n te r ed in to at th e tim e sh e has existin g separate

prope rty . If sh e com m its abreach of su ch acon tract

an d a judgm e n t is recove red again st h er for th e

breach ,
th e ju dgm en t can b e e n forced again st

th e separate prope rty wh ich sh e th en has. B u t th e

su b - se ction doe s n ot enable a m arr ied wom an w h o

has n o existin g separate prope rty to bin d by con tract

any separate property wh ich sh e m ay possibly the re

after acqu ire . (P alliser v . G ur n ey,
1 9 Q . B . D .

Th e last tw o su b - section s (3 an d 4)have ,
h owever , be en

r epealed by th e Act of 1 893 , wh ich provide s that every
con tract h e reafte r en tered in to by a m arr ie d w om an

oth e rwise than as agen t, shall bin d h e r separate

proper ty ,
wh e th er sh e is or is n ot in fact posse ssed Of

any at th e tim e of th e con tract , an d shall bin d al l

separate property wh ich sh e m ay at that tim e or

4727
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thereafter b e en titled th ere to, an d shall b e en forceable
again st all property wh ich sh e m ay th ereafter , wh ile
discove rt, b e en titled to, except wh ere sh e is restrain ed
from an ticipatin g . An d (5 ) E very m arr ied wom an
carryin g on a trade separate ly from h er h u sban d shall ,
in re spe ct Of h e r separate prope rty , b e subj ect to th e
ban kruptcy laws in th e sam e w ay as if sh e we re a
fem e sole . (R e D agnall , (1 896)2 Q . B . 407 ; R e H ew ett,

(1 895 ) 1 Q . B . 328 ; R e Han dford, (1 899) 1 Q . B . 5 66

an d see p ost, par . 904 b .) An d by section 24 th e word
con tract in th is Act shall in clude th e acceptan ce of
an y tru st, or of th e Office Of execu tr ix or adm in istratr ix,
an d th e provision s of th is Act as to liabilitie s of

m arr ied wom en shall exten d to all liabilitie s by reason

Of an y breach of tru st or devastavit com m itted by
any m arr ied wom an be in g a tru ste e or exe cu tr ix or

adm in istratr ix e ith e r before or after h e r m arriage ,an d
h er h u sban d shall n ot b e su bje ct to su ch liabilities
un less h e has acted or in term eddle d in th e tru st or

adm in istration . Th e word ‘

property ’

in th isAct in clu des
ath in g in action . (R e Ayr es, 8 P . D . 85 7.

B y section 4, Th e exe cu tion of agen eral power by
will by am arr ied wom an shall have th e effect Ofm akin g
th e property appoin ted liable for h er debts an d oth er

liabilitie s in th e sam e m an n er as h er separate e state
is m ade liable un der th is Act. (R e An n

, (1 894) 1 Ch .

5 49 ; R e Hughes, (1 898) 1 Ch . 85 7a.

With respect to th e pe rsonal liability of m arr ied
wom en for the ir con tracts previou sly to an d sin ce th e
Act of 1 882, th e law m ay b e th u s stated . At Com m on

Law , as regards a con tract m ade by awom an before
m arriage , sh e an d h er h u sban d we re su ed togeth e r ,

an d, if it w as proved that th e con tract had be e n
m ade by th e w ife before m arriage , th e ju dgm en t wen t
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w as n ot su bject at Com m on Law , b u t wh ich has be en
im posed on h e r sole ly by th e Act of 1 882, is th is :

Th e dam ages recovere d are n ot to b e payable by th e
m arried wom an ; th ey are to b e payable ou t of h e r

separate property . Th e j udgm en t ou gh t to follow th e
words of th e Act. Th e dam age s recoverable are to
b e re covered again st th e m arr ied wom an b u t are to

b e payable ou t of h e r separate proper ty . (P e lton v .

Har rison , (1 892) 1 Q . B . Th is m ere ly im pose s
an e w liability on am arr ied w om an at Law , wh ich will
produ ce th e sam e re su ltas w as before th e Act produ ced
in E qu itv In E qu ity , th e de cree w as that th e sum

foun d du e sh ou ld b e charged on th e m arr ied w om an
’

s

separate estate , an d th e sam e effect is g iven by th e
Act toan action at Law as w as before th e Act produ ced
in E qu ity by adiffere n t proce ss. S till , th e liability of
am arr ied wom an u n der h er con tracts is n ot m ere ly a
proprietary ,

b u t, for som e pu rpose s at least, aper sonal
liability . (R obin son v . Lyn es, (1 894)2 Q . B . 5 77 ; P e lto n

v . Harrison ,
n b i sup ra.) B u t section 5 of th e D ebtors

Act, 1 869, does n ot apply to a judgm en t wh ich can b e

recovered again st a m arried wom an by virtu e of th e

stat . 45 46 Vict. c . 75 . (S cott V . IVIor leg ,
20 Q . B . D .

1 20 ; R obin son v . Lyn es , sup ra.) 85 7 b .

With re spect to th e wife ’

s liability for an te -n uptial
debts an d con tracts, th e Act Of 1882 enacts by
se ction 1 3, A wom an afte r h e r m arr iage shall
con tin u e to b e liable in re spe ct an d to th e exten t of

h er separate prope rty for all debts con tracted , an d all
con tracts en tered in to or wron gs com m itted by h er
before h er m arr iage , in cludin g any sum s for wh ich sh e

m ay b e liable as a con tributory , e ith e r before or afte r

sh e has been placed on th e list of con tr ibu tories, u n der
an d by Vir tu e of th e Acts re latin g to join t stock
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compan ies ; an d sh e m ay b e su ed for any su ch debt
an d for an y liability in dam ages or oth e r w ise (S m ith v .

Lu cas
, 1 8 C. D . 5 31 , un de r an y su ch con tract,

o r in re spect of any su ch wron g ; an d all sum s

r e cove red again st h er in re spect th e reof, or for an y

costs re latin g th ere to, shall b e payable ou t Of h e r

separate property ; an d , as betw een h e r an d h e r

h u sban d , un le ss th e re b e an y con tract be twe en th em

to th e con trary , h e r separate prope rty shall b e

de em ed to b e pr im ar ily liable for all su ch debts
,

con tracts, or wron gs, an d for all dam age s or costs

r ecovered in r e spe ct th ereof : P rovided always, that
n oth in g in th is Act shall ope rate to in crease or

d im in ish th e liability Of any wom an m arried before
th e com m e n cem en t of th is Act for an y su ch debt,
con tract , or w ron g as afore said , except as to an y

separate prope r ty to wh ich sh e m ay becom e en titled
th rou gh th e Act. (S e e R e H edgelg an d Jay v .

R ob in son ,
an te

, par . 830 a; an d B eck v . P ie rce ,

23 Q . B . D . 85 8.

U n de r th e r epealed Act of 1 870 , s . 1 2
,
a h u sban d

w as exem pted from all liability for th e debts of h is

wife con tracted before m arr iage , an d th e wife w as

m ade e xclu sive ly liable th erefor to th e exten t of h e r

separate e state . An d th is exten ded to property settled
to th e separate u se of am arr ie d wom an with ou t powe r
of an ticipation . (S ang er v . S an ger , L . R . 1 1 E q .

859.

Th is enactm e n t w as repealed , so far as re spects
m arr iage s afte r th e 30th Jn lV ,

1 874 ,
an d fre sh enact

m en ts su bstitu ted ,
by th e Marr ied Wom e n

’

s P roperty
Ac t, 1 874. 860 .

Th e latter Act enacts S o m u ch of th e Marr ied
Wom en

’

s P rope rty Act, 1 870 , as enacts that ah u sban d

431
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shall n ot b e liable for th e debts of h is w ife con tracte d
before m arr iage is repealed so far as re spe cts m arriage s
w h ich shall take place after th e passin g of th is Act

,

an d a h u sban d an d wife m arried after th e passin g
of th is Act, m ay b e join tly sued for an y such debt .
(S ection 861 .

Th e h u sban d , h owever , in such action an d in an y

action brough t for dam ages su stain ed by reason Of any

tort com m itted by th e wife before m arr iage or by
reason of th e breach of any con tract m ade by th e wife
before m arr iage , shall on ly b e liable to th e exten t of

th e assets specified in th e 5 th section of that Act.
862.

Th e Act Of 1 874 has n ow been repealed , except as to
acts don e an d r igh ts or l iabilitie s accrued wh ile it w as
in force , by se ction 22 (se e sup ra, par . 823)of th e Act of

1882 , w h ich e nacts by se ction 1 4 A h u sban d shall b e
liable for th e debts of h is wife con tracted, an d for all
con tracts e n te red in to an d wron gs com m itte d by h e r ,
before m arriage , in cludin g an y liabilities to wh ich sh e

m ay b e so subj ect u n der th e Acts re latin g to join t
stock com pan ie s as afore said , to th e exten t of all

property whatsoever be lon gin g to h is wife wh ich h e
shall have acqu ired or be com e en titled to from or

th rough h is wife , after dedu ctin g therefrom any

paym en ts m ade by h im , an d any sum s for wh ich
ju dgm en t m ay have been bon d fi de recove red again st
h im in an y proceedin g at Law , in respect of any su ch
de bts, con tracts, or wron gs for or in re spect of wh ich
h is w ife w as liable before h er m arriage as afore said ;
b u t h e shall n ot b e liable for th e same an y further or

oth erwise “
an d any Cou rt m ay direct an y in qu iry

or proce edin gs for th e pu rpose of ascer tain in g th e
value o f su ch property : P rovided that n oth ing in
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S ECTION IV.

The Wife
’

s E quity to a S ettlem en t or Main tenan ce ou t

of her ow n P rop erty (a).

Trustees Of a m arr ied woman ’

s personalty n ot

settled to h er separate u se , m ight pay it over to h er
h u sban d before Chan cery procee din gs were taken in
respect of it. B u t, on th e other han d, they m ight
refu se to pay it ove r to h im , even at h is wife ’

s re qu est
un less h e made a settlem en t , when th e Cour t wou ld
requ ire him to make on e . An d this appears to have
been th e origin of a wife ’

s equ ity to a se ttlem en t .
(Lewin , 1 0th ed. , 869 .

With regard to th e cases where the Cou r t required
ase ttlemen t , th e followin g proposition s m ay b e laid
down , subject n ow of cou rse to th e Married Women ’

s

P roperty Acts (sup ra, S ect. 870 .

I. If th e wife has real prope rty, or th e absolu te
in terest in personal property (with th e exception of

alegal termOf years,H eron v.Heron , (1 887)W. N .

which can not b e re du ced in to th e possession of the

hu sban d withou t a su it in E quity (as wh ere th e legal
property is vested in trustees), an d th e h u sban d
applies to a Cou rt of E qu ity for th e pu rpose of

reducin g th e property in to h is possession , th e Cou rt,
actin g upon th e m axim that h e w ho se eks equity
mu st do equ ity, will n ot give it up to h im , Withou t
requ irin g him to m ake a su itable se ttlemen t on th e

wife , of a part of th e property, or Of some other
property, for h er du e main tenan ce in case Of

h er survivin g h im (St. 1 404, 1 405 , 1 41 0, 1 41 8 ;

(a) For afurther exposition of th e old law on this subj ect, see Lady
E libank v. Mon tolieu , &c. , 1 Wh . St N . 621 et seq.
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D u n com b e v . G r ee-nacr e , 28 B eav. 472 : 2 D . F . J .

509 ; Life Association. of S cotlan d V . S iddal, 3

D . F . S: J . 271 ) with a provision for th e issu e of

th e m arr iage (S t. even though th e prope rty
is u n der £200 (I n r e Cu tler , 1 4 B eav . 220 ; In r e

K in caid
’

s Tr usts, 1 D rew . un le ss th e wife an d
ch ildren are already am ply provide d for u n der apr ior
settlem en t (S t. 1 41 6 Sp icer V . Sp icer , 24 B eav . 365

G iaconi etti V . P rodgers, L. R . 8 Ch . or th e

r ight to th e se ttlem en t is waived or lost . (S t. 1 41 8,

1 41 9 ; inf-m , par . In th e absen ce of acon tract,

to that effect , an inade quate se ttlem en t, even before
marr iage , of apar t Of h er property , does n ot deprive
h e r of h er r igh t to a se ttlem en t ou t of th e residu e Of

h e r property , th ou gh ve sted in h e r at th e tim e Of th e

marr iage . (B arrow v . B ar row , 1 8 B eav . 871 .

Th is e qu ity of th e wife exists in th e case of acharge

on lan d for h e r ben efit, even th ou gh th ere b e apower
Of en try an d rece ipt of th e ren ts an d profits. For ,

th ou gh th ere is th is remedy at Law for raisin g th e
m on ey , th e rem e dy in E qu ity is m ore con ven ien t .
(D u n com be v . G r eenacr e , 28 B eav. 472 ; 2 D . F . J.

872.

B efore th e alte ration s by th e Judicatu re Act, there
were in stan ces in wh ich ,

for th e purpose Of en forcin g
th e Wife ’

s equ ity to a se ttlem en t , bills in E qu ity were
en te r tain e d to restrain th e h u sban d from havin g
recou rse to h is rem edy in a Cou rt of Comm on Law

to redu ce h is wife ’

s choses in action in to posse ssion .

(S t. 1 403 ; 2 Sp . 873 .

If th e h u sban d doe s n ot ch oose to make a se ttle
m en t or provision for th e wife , th e Cou rt w ill n ot
ordinar ily take from h im th e in com e an d in te rest Of
h is wife ’

s fortu n e , so lon g as h e is willin g to live with
F F 2

435
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and m ain tain h er , an d th ere is n o reason for the ir
livin g apart . Un der such circum stan ce s, th e Cou rt
secures th e fun d, so as to g ive h e r th e chan ce of

takin g it by survivorsh ip, allowin g th e h u sban d, un der
its order , to rece ive th e in com e an d in terest, or apart
Of it at least. (S t. 874.

Wh ere a wom an is in debted at th e tim e Of h er

m arr iage , sh e has n o equ ity to a settlem en t u n til h er
debts have been provided for . (B ar nard v . F ord ,

L. R . 4 Ch . 875 .

II . Th e tru stees in ban kruptcy or in solven cy Of a

h u sban d, an d also h is tru stee s for paym en t of debts
du e to h is creditors gen e rally , are boun d to m ake a

settlem en t on th e wife ou t of h e r im m ediate choses in

action an d im m ediate absolu te equ itable in terests in
chatte ls pe rsonal assign ed to th em ,

in th e sam e w ay,

an d un der th e sam e circum stan ces, as h e wou ld b e
boun d to m ake on e for it is a gen eral pr in ciple that
su ch tru stee s take th e prope rty su bject to all th e

e qu ities wh ich afie ct th e bankrupt or in solven t or
gen eral assign or . (Lewin , l oth ed . 907 ; R e B r ian t

,

P oul ter V . S hackel, 39 C. D . 471
'

S t. An d

even aspecific assign e e or pu rchase r from th e h u sban d
,

for valuable con sideration , of h er choses in action an d

equ itable in te re sts, is boun d to m ake su ch a se ttle
m en t . An d n o assign m en t of th em will con vey any
r igh t to th e assign ee or pu rchaser again st th e wife , if
sh e su rvive s h e r h u sban d , an d th ey are n ot redu ced
in to possession in h is lifetim e . (S t. 1 41 2 ; S cott v .

Spashett, 3 Mac . G . 876.

Th ere is th is distin ction , howeve r , between th e case

Of th e h u sban d h im se lf an d h is specific assign ee s for
valuable con sideration , on th e on e han d, an d th e case

of h is tru stee s in bankruptcy or in solven cy, or tru stee s
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e qu itable in te rest , again st h e r h u sban d , or again st
h is assign ee s, sh e m ay assert it, as plain tiff or

pe tition e r . (S t. 1 41 4 E liban k v . M on tolieu , 1 Wh .

Tu . 882.

IV. Th e Cou rt has a fu ll discretion as to th e

am oun t to b e se ttled, accordin g to th e circum stan ces
of each case . (R e S uggitt, L. R . 3 Ch . In th e

abse n ce , h owever , of spe cial circum stan ces, th e gen e ral
ru le or th e com m on cou rse has been to se ttle abou t
on e -half on th e wife an d h e r ch ildren (Lewin ,

l 0th ed .

with rem ain der , in defau lt of issue of th e pre sen t
or any fu tu re h u sban d ,

to th e h u sban d ,
wh eth er h e

survives th e wife or n ot, or to h is assign ees . (Sp ir ett

V . Willow s, L . R . 1 Ch . 5 20 ; I n r e S uggitt
’

s Tru sts,

L . R . 3 Ch . 21 5 ; Croxton V . ZVIay,
L . R . 9 E q . 404 ;

R eid v . R eid , 33 Ch . D . B u t wh ere particu lar
reason s have occurred, th e Cou rt has frequ en tly settled
th e w h ole : as in R ober ts V . Coop er , (1 891 ) 2 Ch . 335 ,

where it w as sm all an d bare ly sufficien t for m ain ten

an ce : or as in Tau n ton v. M or ris, 1 1 C. D . 779, an d in

Marshall V . F ow ler , 1 6 B eav . 249
,
wh ere th e h u sban d

w as in solven t an d depen den t on char ity In r e Kin caid
’

s

Tru sts, 1 D rew . 326 an d Hard V . Yates, 1 D . S . 80 ;

wh ere th e h u sban d w as abankrupt, an d th e fun d w as

un der £200 ; an d in D un kley v . D u nkley, 2 D .M . G .

390 ; an d R eid v . R eid
, 33 C. D . 220 ,

wh e re th e

h u sban d had dese rted or behaved cru e lly to h is wife
an d did n ot m ain tain h er . 883 .

V . To avoid th e expen se of a se ttlem en t, where th e
fun d be lon gin g to th e wife is sm all , it will som e tim es

b e ordered to b e brought in to Cou rt, or if already in
Cou rt, it will b e re tain ed there , an d th e dividen ds
directed to b e paid to th e wife for h e r life . (B agshaw

V . Win ter , 5 D e G . Sm . 466 ; Watson. V . Marshall,
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1 7 B eav . Walker v. D r ury, 1 7 B eav.

884.

VI . Th e Cou rt will n ot in sist on asettlemen t on th e
wife , if at an y tim e before a se ttlem en t un de r th e

decree is com ple ted , or at least before proposals are
m ade u n der th e de cree , th e wife (by h er con sen t given
in open Cou rt or u n der a comm ission ) agrees that th e
absolu te fu n d shall b e wh olly an d absolu te ly paid
ove r to th e hu sban d ; except in th e case of an in fan t
or of a fem ale w ard of th e Cou rt, w h o has m arr ied
with ou t its au th or ity . (S t. 1 41 8 ; Lewin ,

l 0th ed .

906 ; S hip u
'ay V . B all

, 1 6 C. D . 376 ; R e R ober ts, 38

L . J . Ch . 708 ; Ten n en t v . Welch , 37 C. D . B u t

u n til atran sfer to th e h u sban d has actually been m ade .

th e wife can revoke h er con sen t. (P enfold v . M ou ld ,

L. R . 4 E q . 885 .

Th e e qu ity of th e wife to a settlem en t m ay b e lost
or su spen ded by h e r ow n m iscon du ct. Th u s , if th e

w ife (n ot be in g award of Cou rt, m arr ied with ou t its
con sen t) has been livin g in adu lte ry , apar t from th e

hu sban d , a Cou rt of E qu ity w ill n ot direct a se ttle
men t, on h e r ow n application , as it other w ise wou ld ;
becau se , by su ch m iscon du ct, sh e has re n dere d herse lf
u n worthy of th e protection an d favou r of th e Cou rt .
B u t, on th e oth e r han d, in su ch a case , a Cou rt of

E qu ity will n ot decree su ch equ itable property to b e
paid over to th e h u sban d on h is application ; for wh en
th e wife is livin g apart from h im ,

h e is at n o charge

for h e r m ain tenan ce ; an d it is on ly in respect to h is

du ty to m ain tain h e r that th e Law give s h im h er

fortun e . In th e case , h owever , of a fem ale ward of

Cou rt, m arr ied with ou t its con sen t, th e Cou rt will
in sist on a se ttlem en t,as apun ishm en t to th e h u sban d
for con tem pt of its au thor ity . (S t. 1 41 9, an d n ote ,

439
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an d 1 41 9 a. An d wh ere both hu sban d an d wife are
gu ilty , a se ttlemen t m ay b e claim ed . (G r eedy v.

Laven der , 1 3 B eav. 886.

A woman m ay by h er fraud, even th ough per

petrated by compu lsion of h er hu sban d, preclude h er
se lf from asser tin g as again st apu rchaser that equ ity
to a se ttlem en t wh ich sh e wou ld oth erwise posse ss.

(In r e Lush
’

s Tr usts, L. R . 4 Ch . 5 91 ; (f. B ateman v.

Faber , (1 898) 1 Ch . 887.

Wh ere an executor is in debted to th e te stator ’

s

e state , and u nable to pay, h e is n ot en titled to an y
part of th e asse ts in r ight of h is wife , an d con sequen tly
n o equ ity to ase ttlem en t of any par t of th e asse ts can
arise to th e wife . (Kn igh t V. Kn igh t, L. R . 1 8 E q .

487 b ut se e R e B rian t, 39 C. D . 888.

We have se en that th e Cou r t, in makin g ase ttlemen t
on th e wife , proper ly atten ds to th e in tere sts of th e

children . B u t it m u st b e observed that th e Court
atten ds to th e ir in ter est on ly upon th e supposition
that, in so doin g , it is carryin g in to effect h er ow n

desire to provide for h er offsprin g. They have n o

in depen den t equ ity of the ir ow n ; for alth ough th e

h u sban d is un der a. moral obligation to provide for
them , yet h e is n ot boun d to provide for th em in any

particu lar w ay or ou t of any particu lar fu n d . Th ey
have on ly a claim to th e con sideration of th e Cou rt,
con stitu tin g part of th e equ ity of th e ir mother , an d
capable of be ing e ith er expressly g iven up by h er
before th e am oun t is ascertain ed, or tacitly w aived by
h er dyin g with ou t havin gasser ted it . (S ee S t.

And it has been he ld that if sh e die s before adecree ,
even withou t waivin g th e right to a settlem en t, th e
children can n ot assert any c laim. (Wallace V.Au ldj o,
2 D r . Sm . 21 6 ; 1 D . J. S . B u t ifadecree
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again st aparticu lar assign e e for valuable con sideration .

of th e h u sban d , to an allowan ce for m ain tenan ce ou t

of th e in com e of real or pe rsonal e state to wh ich sh e

is en titled in E qu ity , for h er life on ly ; be cause , if’

sh e we re , pu rchasers wou ld b e in volved in in qu ir ies.

re spectin g th e re lation s be tw een h u sban d an d wife ,
an d th e ir oth er property an d sou rce s of m ain tenan ce
an d th e life in tere sts of m arr ied wom en wou ld becom e

in capable of be in g dealt w 1 th , w hateve r m igh t b e th e
exigen cie s of th e case . (Tidd v . Lister , 1 0 Hare , 1 5 1 ,

1 5 3 ; 3 D . M . G . 85 7 ; R e D ufiy
’

s Tr u st, 28 B eav.

891 .

S E CTION V.

S om e M isce llan eou s P oin ts .

As ade ed of separation can n ot dissolve th e m arr iage ,
it does n ot re lieve th e w ife from th e ordinary con

sequ en ce s of cove rtu re . (S t. 892 .

It w as at on e tim e supposed that th e wife cou ld n ot
en ter in to a valid an d bin din g con tract w ith h e r
h u sban d for separation , as be in g again st pu blic policy
so that th e in terven tion of atru ste e to con tract on th e
part of th e wife w as n e ce ssary to th e validity of a

separation deed . B u t it is n ow se ttled that separation
de edsp er se are n ot again st pu blic policy , an d for su ch a
de ed n o tru ste e is n ece ssary, th ough for th e h u sban d ’

s

protection ve ry desirable . (B esan t v . Wood
, 1 2 Ch .

D . 622 ; Ilar t V . Har t, 1 8 C. D . 670 ; M cG r egor v .

M cGr eg/or , 21 Q . B . D . 893 .

An agre em en t for separation is n e ith er illegal or
imm oral , at least wh ere th e separation is im min en t
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an d n ot m ere ly prospective or remote ; an d such an

agreemen t will th erefore when legal b e specifically
en forced . (G ibbs v . IIarding ,L. R . 5 Ch . 336 ; Hart V .

Har t, 1 8 C. D . 670 ; S w e et v. S w eet, (1 895 ) 1 Q . B .

An d is bin din g even when it is in th e natu re ofa
compromise arr ived at in divorce proce edings. (Har t

V . Hart, sup ra ; Calzill v . Cah ill
, 8 A. C. A

separation de ed will b e en forced, so lon g as th e separa
tion lasts ; b u t it will n ot b e en forced for a lon ger
per iod , even as to past separation . (S t. 1 428 ;

Wilson v . l l
’

ilsou , 1 Wh . Tu . 894.

B u t a separation de ed which has for its pr im ary
obj e ct th e livin g apart of th e partie s to it, m ay also
effe ct a perman en t se ttlem en t of property which will
remain valid , an d th e covenan ts of which will b e
en forced n otwith stan din g a re tu rn to cohabitation of

th e partie s . (N egu s v. F orster , 46 L . T. 895 .

Th e Cou r t will in terfere to preven t th e doin g of any

personal acts, whi ch, if don e , wou ld b e in V iolation of

an agre em en t r espectin g property en tered in to on th e

separation . An d wh ere , by articles of separation , it is
agre e d that th e hu sban d shall perm it his wife to live
separate , an d as if un m arr ied , withou t any mole sta
tion , in te rferen ce , or an n oyan ce whatever , an d that a
proper dee d shall b e execu ted for effectuatin g th e
obj ect of th e articles, an d con tain in g all such
covenan ts, &c ., as shall b e deem ed expedien t for that
purpose , th is ju stifie s th e in sertion in th e deed of a

covenan t that th e hu sban d will n ot compe l, or

e n deavour to com pe l, th e wife , by legal proceedin gs or
otherwise , to cohabit or live with h im . An d su ch a
covenan t m ay b e en forced by action or in jun ction .

An d similar rem arks apply to th e opposite case of an

agreemen t by th e wife to permit th e h usban d to live

443
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separate . (1 Wh . Tu . 5 77 et seq ; Wilson V . Wilson
,

1 H . L . C. 5 38 ; 5 H. L . C. 40, 60—63, 71 , 72 ;
B esan t v. Wood , 1 2 C. D . 605 ; Cahill V . Cahill, 8

A. C. 896 .

R econ ciliation pu ts an en d to a de ed of separation ,

as it m u st n ot b e perm itted to partie s to m ake agree

m en ts for th em se lves to h old good w hen ever th ey
choose to live separate (2 Sp .. 5 32 ; R e Abdy, (1 895)

1 Ch . with th e exception of su ch provision s as
are in ten de d ‘

to operate as a perman en t se ttlem en t .
(S ee sup ra, par . 897.

If awife in du ce s h er h u sban d to execu te ade ed of

separation , in con tem plation by h er of h e r ren ewal of
an illicit in tercourse , th e dee d is void . (E van s V .

Carr ington , 2 D . F . J . 481 ; of. S w eet V . S w eet,

(1 895) 1 Q . B . 898.

N on -disclosu re of an te -n uptial in con tin en ce on th e

part of awife is n ot such afrau d upon th e h u sban d
as to en title h im to se t aside asettlem en t m ade upon

th e m arr iage . (E r
-

an s v. Car rington , 2 D . F . J .

899.

Th e Cou rt has n o j u risdiction to deprive an adu l
tere ss, wh ose m arr iage has been dissolved, of any

ben efit u n der th e se ttlem en t m ade u pon th e m arr iage .

(E van s V . Car r ington ,
2 D . F . J . 481 F itzg erald V .

Chapman , 1 C. D . 900 .

A wom an , although m arr ied , can n ot , by fraud ,

obtain for h erse lf or th ose claim in g un der h er any

ben efit or in terest , to th e detr im en t of an y oth er

person . (V.
-C.Wood ,

in N icholl V . Jon es, L . R . 3 E q .

901 .

An d if h u sban d an d wife m ortgage th e wife ’

s real
estate , an d represen t to th e m ortgagee that the re is
n o se ttlemen t, an d th e m ortgagee has n o n otice that
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guardian . If guardian s disagree , any of them m ay

apply to th e Court . (49 5 0 Vict . c . 27 ; an te, par .

794 ; Sm . Com . Law , par . 904 a.

B efore th e Married Wom en
’

s P roper ty Act, 1 882, a
m arried wom an cou ld n ot b e m ade bankrupt except
u n der local cu stom , or if h er h u sban d we re civilly
dead . Now how ever , it is enacted, by section 1 (5 ) of
that Act, E very m arr ie d wom an carryin g on atrade

separate ly from h er h u sban d shall , in re spe ct of h er
separate property, b e su bject to th e ban kruptcy laws
in th e sam e w ay as if sh e were afem e sole . B u t a

m arr ied wom an w ho does n ot carry on a trade is n ot

subject to th e bankruptcy law . (R e Gardin er , 20

Q . B . D . 249 ; R e aD ebtor , (1 898) 2 Q . B . Nor

on becom in g bankrupt can sh e b e requ ired to exercise
a gen eral power of appoin tm en t in favou r of th e

tru ste e in ban kruptcy. (E x par te G ilchrist, 1 7 Q . B . D .

B u t h er .property se ttle d by h e r m arriage
se ttlem e n t to h er separate u se with ou t a restrain t on
an ticipation will pass to h er tru stee in bankruptcy.

(R e On slow , 39 C. D . 622 ; R e Arm strong , 21 Q . B . D .

264 ; R e Wheeler , 68 L. J. Ch . As to th e effect

on h er property of h er h u sban d ’

s bankruptcy , se e

section 3 of that Act. 904 b .



APPENDIX.

THE TRU STEE ACT, 1 893.

(5 6 57 VICT. c .

An Act to con solidate Enactm en ts re latin g toTrustees. 5 6 a57 V IOT.

[22n d S eptember , U 5 3

B E it enacted, &c.

PART I .

INVE S TME NTS .

1 . A tru ste e m ay,un l e ss expre ssly forb idden b y th e in strum en t Authorised

(if an y) cr eatin g th e tr ust. in ve st any tru st fu n ds in his han ds,
m vestm entS

w h e th er at th e tim e in astate of inve stm en t or n ot, in m an n er

follow in g , that is to say

(a.) In an y of th e parliam en tary stocks or pub lic fu n ds or

G overnm en t se cu ritie s of th e U n ite d Kin gdom :

(b .) On r eal or h eritab le se curities in G reat B ritain or Ire lan d

(e .) In th e stock of th e B ank of E n glan d or th e B ank of

Ire lan d

In In diaThr ee an d ahalf per cen t. stock an d In diaTh ree

pe r cen t . stock , or in any oth er capital stock w hich

m ay at an y tim e h e reafte r b e issu ed b y th e S ecre tary

of S tate in Coun cil of In diau n der th e auth ority of Act

of Parliam en t, an d charged on th e reven u es of In dia

(e .) In any se curitie s th e in tere st of w hi ch is for th e tim e

b e in g guaran te e d by Parliam en t

f.) In con solidated stock cr eated b y th e Me tropolitan B oard

of Works, or b y th e Lon don Coun ty Cou n cil , or in

deb en tur e stock created b y th e R ece ive r for th e

Me tropolitan P olice D istrict :

In th e deb en tur e or r en tchar ge ,or guaran teed or prefe ren ce

stock of an y rail w ay com pan y in Great B ritain or

Ire lan d in corporated b y spe cial Act of Parliam en t,

an d havin g dur in g each of th e ten year s last past

b efore th e date of in ve stm en t paid a dividend at th e
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5 6 5 7War . rate of n ot le ss than th re e per ce n tum pe r ann um on

c. 5 3'

its ordin ary stock

In th e stock of an y railw ay or canal com pan y in G reat

B ritain or Ire lan d w h ose un de rtakin g is leased in

pe rpe tuity or for ate rm of n ot le ss than tw o h un dred

years at a fixed ren tal to an y su ch rail w ay com pan y

as is m en tion e d in su b -se ction e ith e r alon e or

join tly w ith an y oth e r railw ay com pan y :

In th e de b en tu re stock of an y railw ay com pan y in In dia

th e in tere st on w h ich is paid or guaran te ed b y th e

S e cr e tary of S tate in Coun cil of In dia

In th e “B
”
ann uitie s of th e Easte rn B e n gal , th e E ast

In dian , an d th e S cin de P un jau b an d D e lhi Rail w ays,

an d an y lik e ann uitie s w hich m ay at an y tim e h e r e

after b e created on th e pu rchase of an y oth e r rail w ay

b y th e S e cre tary of S tate in Coun cil of In dia, an d

charge d on th e reven u e s of In dia, an d w h ich m ay b e

au th orised b y
-Act of Parliam en t to b e accepte d b y

tru ste e s in lie u of an y stock ' h e ld b y th em in th e

pur chased railw ay ; also in deferr e d an n u itie s com

pr ised in th e registe r of h olders of ann uity Class D .

an d ann uitie s com prised in th e registe r of ann uitan ts

Class C. of th e East In dian R ail w ay Com pan y

(k In th e stock ofany rail w ay com pan y in In diau pon w h ich

a fi xed or m in im um dividen d in ste rlin g is paid or

guaran te ed b y th e S e cre tary of S tate in Coun cil of

In dia, or u pon th e capital of w hich th e in ter e st is

so guaran te ed

In th e de b e n tu re or guaran te ed or pre fe ren ce stock of

an y com pan y in G reat B ritain or Ire lan d , e stab li sh ed

for th e supply of w ater for profit , an d in corporated b y
spe cial Act

'

of Parliam e n t or b y R oyal Charte r , an d

havin g dur in g each of th e te n years last past b efore

th e date of in ve stm en t paid adividen d of n ot le ss than

five poun ds per cen tum on its ordinarv stock

(m .) In n om inal or in scrib ed stock issu ed , or to b e issu ed ,
b y th e corporation of an y m un icipal b orou gh havin g ,
accordin g to th e re tur n s o f th e last cen su s prior to

th e date of in ve stm en t , a popu lation exce edin g fifty
thou san d, or b y any coun ty coun cil , un de r th e au thority
of an y Act of Parliam en t or P rovisional Orde r

(n .) In n om inal or in scrib ed stock issu ed or to b e issu ed b y
any com m ission e rs in corporated by Act of Parliam en t
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re servation of ren t gr eate r than a shil lin g a year, or

to an y r ight of redem ption or to any condition for

t e -en try, except for n on
-
paym en t of ren t and

(b) on any charge , or upon m ortgage of an y charge , m ade

un de r th e Im provem en t of Lan d Act, 1 864.

A tru ste e havin g pow e r to in ve st in th e m ortgages or

b on ds of an y railw ay com pan y or of any oth er de scription of

com pan y m ay,u n le ss th e con trary is expre ssed in th e in stru

m en t authorisin g th e inve stm e n t, in ve st in th e de b en tu re stock

of arail w ay com pan y or su ch oth e r com pan y as afore said.

A tru stee havin g pow e r to in ve st m on ey in th e deb en

ture s or deb en ture stock of an y railw ay or oth er com pany m ay,

unl e ss th e con trary is expre ssed in th e in strum e n t au thorisin g

th e in ve stm en t, in ve st in an y n om inal deb en tur e s or n om inal

deb en tu re stock issu ed u n de r th e Local Loan s Act, 1 875 .

A tru ste e havin g pow er to inve st m on ey in securities in

th e Isle of Man , or in se cu r itie s of th e governm en t of acolony ,

m ay, un le ss th e con trary is e xpre ssed in th e in strum en t autho

risin g th e in ve stm en t , in ve st in any secu ritie s of th e Governm en t

of th e Isle of Man , u n der th e Isle of Man Loan s Act, 1 880.

A tru ste e havin g agen e ral pow e r to inve st tru st m on eys

in or upon th e se cu rity of shar e s, stock , m ortgage s, b on ds, or

deb en ture s of com pan ie s in corporated b y or actin g un de r th e

authority of an Act of Par liam e n t, m ay inve st in , or upon th e

secu rity of, m ortgage deb e n tu re s duly issu ed un der an d in

accordan ce w ith the provision s of th e Mortgage D eb en tu re

Act, 1 865 .

6 . A tru ste e havin g pow e r to in ve st in th e purchase of land

or on m ortgage of lan d m ay in ve st in th e purchase , or on

m ortgage of an y lan d , n otw ith stan din g th e sam e is charged

w ith a ren t un der th e pow e rs of th e Pu b lic Mon ey D rainage
Acts, 1 846 to 1 85 6 , or th e Lande d P rope rty Im provem en t

(Irelan d) Act, 1 847, or b y an ab solu te order made un der th e
Im provem en t of Lan d Act , 1 864, un l e ss th e term s of th e tru st
expre ssly provide that th e lan d to b e pu rchased or taken in

m ortgage shall n ot b e su b j e ct to an y su ch prior charge .

7, A tru ste e , u n le ss au th orised b y th e te rm s of his tru st,
shall n ot apply for or h old an y ce rtificate to b earer issued un der
th e auth ority of an y of th e follow in g Acts, that is to say
(e .) Th e In dia S tock Ce rtificate Act, 1863

(b .) Th e National D e b t Act , 1 870 ;
(e .) Th e Local Loan s Act, 1 875

(d .) Th e Colon ial S tock Act, 1 877.
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N oth in g in th is se ction shall im pose on th e B an k of 5 6 8; 57 VIC'
r .
"

E n glan d or of Ir e lan d , or on an y pe rson au th orised to issu e an y
C' 5 3

su ch ce rtificate s , an y ob ligation to in qu ire w h e th e r a pe rson

applyin g for su ch a ce rtifi cate is or is n ot atru ste e , or su b je ct
th em to an y liab il ity in th e e ve n t of th e ir gran tin g an y su ch

ce rtificate to a tru ste e , n or in val idate an v su ch ce rtifi cate if

gran ted .

8. A tru ste e len din g m on ey on th e se cu rity of an y

prope rty on w h ich h e can law fu lly le n d shall n ot b e chargeab le

w ith b reach of tru st b y r eason on ly of th e proportion b orn e b y

th e am ou n t of th e loan to th e valu e of th e prope rty at th e tim e

w h e n th e loan w as m ade , provide d that it appears to th e cour t

that in m akin g th e loan th e tru ste e w as actin g upon ar eport as to

th e valu e of th e prope rty m ade b y aper son w h om h e r easonab ly

b e lie ved to b e an ab le practical su rveyor or valu e r in stru cte d

an d em ploye d in depe n de n tly of an y ow n e r of th e prope rty ,

w h e th e r su ch su rveyor or valu e r carrie d on b u sin e ss in th e

locality w h e r e th e prope rty is situate or e lse w h e re , an d that

th e am ou n t of th e loan doe s n ot e xce e d tw o e q ual th ird parts

of th e val u e of th e prope rty as stated in th e r eport , an d that

th e loan w as m ade u n de r th e advice of th e su rveyor or valu er

e xpre ssed in th e report .

A tru ste e l en din g m on ey on th e se cu r ity of an y leaseh old

prope rty shall n ot b e chargeab le w ith b reach of tru st on ly upon

th e groun d that in m akin g su ch loan h
‘

e dispen sed e ith e r w h olly

o r partly w ith th e produ ction or in ve stigation of th e le ssor
’

s title .

A tr uste e shall n ot b e chargeab le w ith b reach of tru st

only u pon th e gr ou n d that in e ffe ctin g th e pu rchase of or in

len ding m on e v u pon th e se cu rity of an y prope rty h e has

accepte d a sh orte r title than th e title w h ich a pu rchase r is ,

in th e ab se n ce of a spe cial con tract , e n titled to re qu ire , if in

th e opin ion of th e cou rt th e title accepte d b e su ch as ape r son

actin g w ith pru de n ce an d cau tion w ou ld have accepte d .

Th is se ction applie s to tran sfe rs of existin g se cu ritie s as

w e ll as to n e w se cu ritie s , an d to in ve stm e n ts m ade as w e ll

b e fore as afte r th e com m e n cem e n t of th is Act , e xcept w h e r e an

action or oth e r proce edin g w as pe n din g w ith refe ren ce th e re to

on th e tw en ty
-fou rth day of D e c em b e r on e th ou san d e igh t

h un dred an d e igh ty
-e igh t .

9 ,
Wh e re a tru ste e im prope rly advan ce s tru st m on ey

on am ortgage se cu rity w h ich w ou ld at th e tim e of th e in ve st

m en t b e aprope r in ve stm e n t in all re spe cts for a sm alle r sum

than is actually advan ced th e reon th e se cu rity shall b e de em e d

G G 2
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5 6 &c 57 VIC’

l
‘

. an au th orised in vestm e n t for th e sm all e r su m , an d th e tru ste e

c. 5 3.
shall on ly b e liab le to m ake good th e sum advan ce d in exce ss

th e re of w ith in te re st .

Th is se ction applie s to inve stm en ts m ade as w e ll b efore

as afte r th e com m en cem en t of th is Act except w h e re an action

or oth er proc e edin g w as pe n din g w ith r e fe ren ce th e re to on th e

tw en ty
-fou rth day of D e cem b e r on e th ou san d e igh t hu n dred

an d e igh ty
-e igh t .

PART II .

VAR IOU S POWE R S AN D D U TIE S OF TR U S TE E S .

App oin tm en t of N ew Tr u ste e s.

10 . Wh e re atru ste e , e ith er original or su b stitu ted , an d

w h e th e r appoin ted b y a cou rt or oth e rw ise , is dead, or r em ain s

ou t of th e U n ited Kin gdom for m ore than tw e lve m on th s, or

de sire s to b e discharged from all or an y of th e tru sts or pow e rs

r eposed in or con fe rre d on h im , or refu se s or is u n fit to act

th e re in , or is in capab l e of actin g th e re in , th e n th e person or

pe rson s n om inate d for th e pu rpose of appoin tin g n e w tru ste e s

By th e in strum e n t , if an y , creatin g th e tru st , or if th e re is n o

su ch pe rson , or n o su ch person ab le an d w ill in g to act , th en th e

su rvivin g or con tin u in g tru ste e s or tru ste e for th e tim e b e in g ,

or th e personal repr e sen tative s of th e last su rvivin g or con

tin nin g tru ste e , m ay b y w ritin g , appoin t an oth e r pe rson or

oth e r pe rson s to b e a tru ste e or tru ste e s in th e plac e of th e

tru ste e dead, rem ain in g ou t of th e U n ited Kin gdom , de sirin g

to b e discharged , refu sin g , or b e in g u n fit or b e in g in capab le ,

as afore said .

On th e appoin tm e n t of a n e w tru ste e for th e w h ole or

an y part of tru st prope rty

(a) th e n um b e r of tru ste e s m ay b e in creased ; an d

(b) a separate se t of tru ste e s m ay b e appoin ted for an y part

of th e tru st property h e ld on tru sts distin ct from th ose

re latin g to an y oth e r part or parts of th e tru st prope rty ,

n otw ith stan din g that n o n e w tru ste e s or tru ste e are or

is to b e appoin ted for oth e r parts of th e tru st prope rty ,

an d any ex istin g tru ste e m ay b e appoin te d or rem ain

on e of su ch separate se t of tru ste e s ; or , if cml v on e

tru ste e w as origin ally appoin ted , th e n on e separate

tru ste e m ay b e S O appoin ted for th e fi rst-m en tion ed

part ; an d
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Th is se ction applie s to tru sts created e ith er b efore or

after th e com m e n c em en t of th is Act,

12, Wh ere a de ed b y w h ich a n e w tru ste e is appoin te d

to pe rform any tru st con tain s a de claration b y th e appoin tor

to th e e ffe ct that any e state or in te re st in an y lan d su b j e ct to
th e tru st , or in an y chatte l so su b je ct , or th e right to re cove r

an d re ce ive an y de b t or oth er th in g in action so su b j e ct , S hall
ve st in th e pe rson s w h o b y virtu e of th e de e d b e com e an d are

th e tru ste e s for pe rform in g th e tru st , that de claration shall ,

w ith ou t an y conveyan ce or assign m en t, ope rate to ve st in th ose

pe rson s, as join t tenan ts, an d for th e pu rpose s of th e tru st , that
e state , in te re st, or righ t .

Wh e re a de ed b y w h ich are tirin g tru ste e is discharged

un de r th is Act con tain s su ch a de claration as is in th is se ction

m en tion ed b y th e retir in g an d con tin u in g tru ste e s, an d b y th e

o th e r pe rson , if an y, em pow e re d to appoin t tru ste e s, that

de claration shall , w ith ou t an y con veyan ce or assign m en t ,

ope rate to ve st in th e con tin u in g tru ste e s alon e , as join t
tenan ts , an d for th e pu rpose s of th e tru st, th e e state , in te re st ,

or righ t to w h ich th e de claration re late s.

Th is se ction doe s n ot exte n d to any le gal e state or

in te re st in copyhold or cu stom ary lan d, or to lan d con veyed b y

w ay of m ortgage for se cu r in g m on ey su b je ct to th e tru st , or to
an y su ch share , stock, an n u ity , or prope rty as is on ly tran s

fe rab le in b ooks kept b y acom pan y or oth e r b ody , or in m an n e r

dire cte d b y ,or u n de r Act of Par liam e n t .

For pu rpose s of registration of th e de ed in an y re gistry ,

th e pe rson or person s m akin g th e de claration Shall b e de em ed

th e con veyin g party or partie s, an d th e con veyan ce Shall b e

de em ed to b e m ade b y h im or th em un de r a pow e r con fe rred

b y th is Act.

Th is se ction applie s on ly to de e ds exe cuted afte r th e

th irty-fi rst of D e cem b e r on e th ou san d e igh t h u ndr ed an d

e igh ty-on e .

P u r chase and S ale .

1 3 , Wh e re a tru st for sale or apow e r of sale of property
is ve sted in a tru ste e , h e m ay se ll or con cur w ith any oth e r

person in se llin g all or an y part of th e prope rty , e ith e r su b je ct
to prior charge s or n ot , an d e ith e r toge th e r or in lots , b y pu b lic

au ction or b y private con tract , su b j e ct to any su ch con dition s

re spe ctin g title or evide n ce of title or oth e r m atte r as th e

tru ste e th inks fit , w ith pow e r to vary an y con tract for sale , an d



TR U S TEE ACT , 1 893 .

to b uy in at an y au ction , or to re scin d an v con tract for sale an d

to re -se ll , w ith ou t b e in g an sw e rab le for any loss.

Th is se ction applie s only if an d as far as a con trary
in te n tion is n ot e xpre ssed in th e in strum e n t creatin g th e tru st

or pow e r , an d shall have e ffe ct su b j e ct to th e te rm s of that

in strum e n t an d to th e provision s th e re in con tain ed .

Th is se ction applie s on ly to a tru st or pow e r cr eated b y
an in strum en t com in g in to ope ration afte r th e th irty-fi rst of

D e cem b e r on e th ou san d e igh t h u n dre d an d e igh ty-on e .

14. N o sale m ade b y a tru ste e shall b e im peach ed b y
an y b en eficiary u pon th e groun d that an y of th e con dition s

su b je ct to w h ich th e sale w as m ade m ay have b e en u nn e ce ssar ily

depre ciatory , u n le ss it al so appears that th e con side ration for

th e sal e w as th e r eb y r en de r e d inade q uate .

N o sal e m ade b y a tru ste e S hall , afte r th e e xe cu tion of

th e con veyan ce , b e im peach e d as again st th e pu rchase r u pon

th e grou n d that an y of th e con dition s su b j e ct to w h ich th e sale

w as m ade m ay have b e en u n n e ce ssarily depre ciatory , u n le ss

appears that th e pu rchase r w as actin g in collu sion w ith th e

tru ste e at th e tim e w h e n th e con tract for sale w as m ade .

N o pu rchase r u pon an y sale m ade b y atru ste e , S hal l b e

at lib e r ty to m ake an y ob j e ction again st th e title upon th e

groun d afore said .

This se ction appli e s on ly to sale s m ade afte r th e tw e n ty

four th day of D e cem b e r on e th ou san d e igh t hun dred an d

e igh ty-e igh t .

1 5 . A tru ste e w h o is e ith e r aven dor or apu rchase r m ay se ll

or b uy w ith ou t exclu din g th e app lication of se ction tw o of th e

V en dor an d P ur chase r Act , 1 874,

1 6 . Wh en an y fre eh old or copyh old h e reditam en t is ve sted in

a m arried w om an as a b ar e tru ste e Sh e m ay convey or su rre n de r

it as if Sh e w e re afem e sole .

Var iou s P ow er s an d Liab i li ties .

17. A tru ste e m ay appoin t asolicitor to b e h is agen t to

r e ce ive an d give a discharge fo
r an y m on ey or valuab le con

side ration or prope rty re ce ivab le b y th e tru ste e u n de r th e tru st ,

b y pe rm ittin g th e solicitor to have th e cu stody of, an d to pro

du ce , a de ed con tain in g an y su ch r e ce ipt as is refe rre d to in

se ction fifty
-six of th e Con veyan cin g an d Law of P rope rty Act,

1 881 an d atru ste e shall n ot b e chargeab le w ith b reach of tru st

b y reason onl y of h is havin g m ade or con cu rre d in m akin g an y

su ch appoin tm en t an d th e produ cin g of any su ch de ed b y th e

45 5
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An exe cu tor or adm in istrator , or tw o or m ore tru ste e s,

actin g toge th e r , or a sole actin g tru ste e w h e reb y th e in strum en t,

if an y , creatin g th e tru st a sole tru ste e is au th orised to exe cu te

th e tru sts an d pow e rs th e re of, m ay , if an d as h e or they m ay
th in k fit, accept an y com position or an y se cu r ity , real or pe r

sonal , for any deb t or for an y prope rty , real or per sonal , claim ed,

an d m ay allow an y tim e for paym e n t for an y de b t, an d m ay

com prom ise , com pou n d , ab an don , su b m it to arb itration , or

oth e rw ise settle an y de b t , accou n t , claim , or th in g w hateve r

re latin g to th e te stator
’

s or in te state
’

s e state or to th e tru st,

an d for an y of th ose pu rpose s m ay en te r in to , give , exe cu te ,

an d do su ch agre em en ts , in strum en ts of com position or arran ge

m e n t , re l ease s, an d oth er th in gs as to h im or th em se em

expedien t , w ithou t b e in g re spon sib le for an y loss occasion ed

b y any act or th in g so don e b y h im or th em in good faith .

Th is se ction applie s on ly if an d as far as a con trary
in ten tion is n ot expr e ssed in th e in strum en t , if an y , cr eatin g

th e tru st , an d shall have e ffe ct su b je ct to th e te rm s of that

in strum en t, an d to th e provision s th ere in con tain ed.

Th is se ction applie s to e xe cu torships, adm in istratorsh ips

an d tru sts con stitu te d or create d e ith e r b efore or after th e

com m en cem e n t of th is Act .

22. Wh e re apow e r or tru st is given to or ve sted in tw o

or m ore tru ste e s join tly , th en , u nl e ss th e con trary is expre ssed

in th e in strum en t , if an y, cr eatin g th e pow e r or tru st , th e sam e

m ay b e exercised or pe rform ed b y th e su rvivor or sur vivors of

th em for th e tim e b e in g .

Th is se ction applie s onl y to tru sts con stitu ted afte r or

created b y in strum en ts com in g in to operation afte r th e thirty
fi rst day ofD e cem b er on e th ou san d e igh t h u n dr ed an d e igh ty-on e .

23. A tru ste e actin g or paying m on ey in good faith un de r

or in pur suan ce of an y pow e r of attorn ey shal l n ot b e liab le

for an y su ch act or paym en t b y reason of th e fact that at th e

tim e of th e paym en t or act th e pe rson w h o gave th e pow e r of

attorn ey w as dead or had don e som e act to avoid th e pow e r ,

if th is fact w as n ot kn ow n to th e tru ste e at th e tim e of hi s so

actin g or payin g .

P rovided that n oth in g in th is se ction shall affe ct th e righ t of

an y per son e n titled to th e m on ey again st th e pe rson to w h om

th e paym en t is m ade ,an d that th e pe rson so en title d shal l have

th e sam e rem edy again st th e pe rson to w h om th e paym en t is
m ade as h e w ou ld have had again st th e tru ste e .

24. A tru ste e shall , w ith ou t pre ju dice to th e provision s of
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th e in stru m en t , if an y , creatin g th e tru st , b e chargeab le on ly
for m on ey an d se cu r itie s actual ly re ce ived b y h im n otw ith

stan din g h is sign in g an y re ce ipt for th e sake of con form ity ,

an d shall b e an sw e rab le an d accoun tab le on ly for h is ow n acts ,

re ce ipts, n e gle cts , or de fau lts, an d n ot for th ose of an y oth e r

tru ste e , n or for an y b an ke r , b roke r , or oth e r pe rson w ith w h om

an y tru st m on eys, or se cu ritie s m ay b e deposited , n or for th e

in sufficien cy or deficie n cy _

of an y se cu ritie s , n or for an y oth e r

loss , u nl e ss th e sam e happen s th rou gh h is o w n w ilfu l defau lt ;

an d m ay re im b u rse h im se lf, or pay or discharge ou t of th e tru st

prem ise s, al l e xp en se s in cu rred in or ab ou t th e e xe cution of h is

tru sts or pow e rs .

PART III .

P OWE R S or THE COU RT .

App oi n tm e n t of N e w Tr u ste e s an d Vestin g Or d er s .

25 , Th e High Cour t m ay , w h en eve r it is expedie n t to

appoin t an e w tru ste e or n e w tru ste e s, an d it is fou n d in expe

dien t , diffi cu lt , or im practicab le so to do w ith ou t th e assistan ce

of th e Cour t , m ake an orde r for th e appoin tm en t of a n e w

tru ste e or n e w tru ste e s e ith er in su b stitu tion for or in addition

to an v existin g tru stee or tru ste e s , or alth ou gh th e re is n o exist

in g tru ste e . In particular an d w ith ou t pre ju dice to th e gen erality
of th e fore goin g provision , th e Cour t m ay m ake an orde r for th e

appoin tm e n t of an e w tru ste e in su b stitu tion for a tru ste e w h o

con victed of fe lon y , or is ab ankru pt .

An orde r un de r th is se ction , an d an y con se qu en tial

ve stin g orde r or conveyan ce , shall n ot operate fu rth e r or oth e r

w ise as adischarge to an y form e r or con tin u in g tru ste e than an

appoin tm e n t of n ew tru ste e s u n de r an y po w er for that pur pose

con tain ed in any in strum en t w oul d have ope rated .

N oth in g in this se ction shall give pow e r to appoin t an

exe cu tor or adm in istrator .

26 . In an y of th e follow in g case s, nam e ly

(i.) \Vh e r e th e High Cou rt appoin ts or has appoi
n ted a n e w

tru ste e an d

(ii .) Wh e re atru ste e e n titled to or posse ssed of any lan d, or

en titled to a con tin ge n t righ t th e re in , e ith e r sole ly or

join tly w ith an y oth e r pe rson ,

(a) is an in fan t, or

(b) is ou t of th e ju risdiction of th e High Cou rt, or

(0) can n ot b e foun d ; an d

Vesting orders

as to land.
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Wh e re it is un ce rtain w ho w as th e su rvivor of tw o or

m ore tru stee s join tly en titled to or posse ssed of any

lan d ; and

Wh ere , as to th e last truste e kn ow n to have b e en en titled

to or posse ssed of an y lan d, it is un certain w h e th er h e

is livin g or dead an d

Wh e r e th ere is n o h e ir or pe rsonal repre sen tative to a

tru ste e w ho Was e n titled to or posse ssed of lan d an d

has died in te state as to that lan d, or w h ere it is un cer

tain w h o is th e h e ir or pe rsonal repr e sen tative or devisee

of a tru ste e w h o w as en title d to or posse ssed of land

an d is dead an d

(vi.)Wh ere atru ste e join tly or sol e ly en titled to or posse ssed

of an y lan d , or e n titled to a con tin gen t righ t th erein ,

has b e en required , b y or on b ehalf of ape rson en titled

to re qu ire acon veyan ce of th e lan d or are lease of th e

righ t , to convey th e
_

lan d or to r e lease th e righ t, an d

has w ilfu lly r efu se d or n egle cted to con vey th e lan d or

re lease th e righ t for tw en ty
-e igh t days afte r th e date of

th e r equ irem en t

th e High Court m ay m ake an orde r (in th is Act called a

ve stin g orde r)ve stin g th e lan d in any su ch person in any su ch

m ann e r an d for any su ch e state as th e Cou rt m ay di re ct, or

releasin g or disposin g of th e con tin gen t righ t to su ch person as

th e Court m ay dire ct.

P rovided that

(ca)Wh e re th e orde r is con sequ en tial on th e appoin tm en t of

an e w tru ste e th e lan d shal l b e vested for su ch e state

as th e Court m ay direct in th e pe rson s w h o on th e

appoin tm en t ar e th e tru ste e s ; an d

Wh e re th e orde r re lates to atru ste e en titled join tly w ith

an oth e r person , an d su ch tru ste e is ou t of th e jur is
diction of th e H igh Cou rt or can n ot b e fou n d , th e land

or righ t shall b e vested in su ch o th er pe rson , e ith er

alon e or w ith som e oth e r pe rson .

27, \Vh e r e an y lan d is su b ject to a con tin gen t r igh t in an

un b orn pe r son or class of un b orn per son s w ho , on com in g in to

existen ce w ou ld, in re sp e ct th e reof, b e com e e n titled to or

possessed of th e lan d on an y tru st , th e High Cou rt m ay m ake

an orde r r e leasin g th e lan d from th e con tin gen t r igh t , or m ay

m ake an orde r ve stin g in any person th e e state to or of w h ich
th e un b orn pe rson or class of un b orn person s w oul d on com in g

into existen ce , b e en title d or posse ssed in th e lan d.
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posse ssed , as th e case m ay b e , as atru ste e w ith in th e m eanin g

of th is Act ; an d th e High Cou rt m ay , if it th inks expedie n t,

m ake an orde r ve stin g th e lan d or an y part th e re of for su ch

e state as that Cou rt th inks fit in th e pu rchase r or m ortgage e or

in an y oth e r pe rson .

31 . Wh ere a ju dgm en t is given for th e Spe cific perform an ce

of a con tract con cernin g an y lan d , or for th e partition , or sale

in lieu of partition , or exchan ge , of an y lan d , or ge n e rally

w h e re an y ju dgm en t is given for th e con veyan c e of an y lan d

e ith e r in case s arisin g ou t of th e doctrin e of e le ction or oth e r

w ise , th e High Cou rt m ay de clare that an y of th e part ie s to

th e action are tru ste e s of th e lan d or an y part th e re of w ith in

th e m ean in g of th is Act , or m ay de clare that th e in te re sts of

un b orn pe r son s w h o m igh t claim un de r an y party to th e action ,

or u n de r th e w il l or volu n tary se ttlem e n t of an y pe r son de ceased

w h o w as du rin g h is life tim e a party to th e con tract or tran

saction s con c e rn in g w h ich th e ju dgm en t is given ,are th e in tere sts

of pe rson s w h o , on com in g in to existen ce , w ou ld b e tru ste e s

w ith in th e m eanin g of th is Act , an d th e r eu pon th e High Cou rt

m ay m ake ave stin g orde r r e latin g to th e righ ts of th ose per son s,

b orn an d u n b orn , as if th ey had b e e n tru ste e s .

32. A ve stin g order u n der an y of th e fore goin g provision s

shall in th e case of ave stin g orde r con se qu en tial on th e appoin t

m en t of a n e w tru ste e , have th e sam e effe ct as if th e pe rson s

w h o b efore th e appoin tm en t w er e th e tru ste e s (if an y) had duly
exe cu te d all prope r con veyan ce s of th e lan d for su ch e state as

th e High Cou rt dire cts, or if th e re is n o su ch pe rson , or n o su ch

pe rson of fu ll capacity, th e n as if su ch p e rson had existed an d

b e en of fu ll capacity an d had du ly exe cu ted all prope r con vey
an c e s of th e lan d for su ch e state as th e Cou rt dire cts , an d Shall

in eve ry oth e r case have th e sam e effe ct as if th e tru ste e or

o th e r pe rson or de scription or class of pe rson s to w h ose righ ts

or su pposed r igh ts th e said provision s re spe ctive ly r e late had

b e e n an asce rtain e d an d existin g pe rson of fu ll capacity , an d

had exe cu ted acon veyan ce or re lease to th e e ffe ct in te n ded b y
th e orde r .

33 , In all case s w h e re a ve stin g orde r can b e m ade u n de r
an y of th e fore goin g provision s , th e H igh Cou rt m ay , if it is
m ore con veni en t,appoin t aper son to con vey th e lan d or re lease
the con tin gen t righ t, an d a con veyan ce or re lease b y that person
in con form ity w ith th e order shal l have th e sam e e ffe ct as an
orde r u n de r th e appropriate provision .

34, Wh ere an orde r ve stin g copyh old lan d in an y per son
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th e m an or , th e lan d shal l ve st accordin gly w ith ou t su rren de r

or adm ittan ce .

Wh ere an orde r is m ade u n de r th is Act appoin tin g an y

p e rson to convey an y copyh old lan d , that pe rson shal l e xe cu te

an d do al l assuran ce s an d th in gs for com ple tin g th e assu ran ce

of th e lan d ; an d th e lord an d lady of th e m an or and every

oth er person shall , su b je ct to th e cu stom s of th e m an or an d

th e u sual pay men ts, b e b oun d to m ake adm ittan ce to th e lan d

an d to do all oth e r acts for com pletin g th e assu ran ce th e reof, as

if th e pe rson s in w h ose place an appoin tm e n t is m ade w e re

fre e from disab ility an d had exe cu ted an d don e th ose assu ran ce s

an d thin gs.

35 ,
In any of th e follo w in g case s, nam e ly

(i.) ‘Vh ere th e High Cou rt appoin ts or has appoin ted a n ew

trustee ; and

Wh ere a tru ste e e n titled alon e or join tly w ith an oth er

pe rson to stock or to a ch ose in action

(a) is an in fan t , or

(b) is ou t of th e ju risdiction of th e High Cou rt, or

(0) cann ot b e fou n d ; or

(d) n egle cts or r e fu se s to tran sfer stock or re ce ive

th e dividen ds or in com e th ere of, or to su e for

or re cove r a ch ose in action , accordin g to th e

dir e ction of th e pe rson ab so lu te ly en titled

th e re to for tw e n ty
-e igh t days n ext afte r a

requ e st in w ritin g has b e e n m ade to h im b y

th e p e rson so e n titled, or

(e) n egle cts or r e fu se s to tran sfer stock or re ce ive

th e dividen ds or in com e th e re of, or to su e for

or recove r a ch ose in action for tw en ty-e igh t

days n ext afte r an orde r of th e High Cou rt for

that pu rpose has b e en se rved on h im or

Wh e re it is un ce rtain w h eth e r a tru ste e e n titled alon e

or join tly w ith an oth e r pe rson to stock or to a ch ose

in action is alive or dead ,

th e High Cou rt m ay m ake an orde r ve stin g th e r igh t to tran sfe r

or cal l for a tran sfe r of stock , or to r e ce ive th e dividends or

in com e th e reof, or to su e for or re cove r a ch ose in action , in

any su ch person as th e Cou rt m
ay appoin t :

Provided that

Wh e re th e orde r is con se q u en tial on th e appoin tm en t b v

th e Court of an e w tru ste e , th e righ t shall b e ve sted in
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th e pe rson s w h o , on th e appoin tm en t,are th e tru ste e s

an d

(b .)Wh ere the pe rson w h ose righ t is dealt w ith b y th e orde r

w as en titled join tly w ith an oth e r person , th e righ t

shall b e ve sted in that last-m en tion ed pe rson e ith er

alon e or join tly w ith an y oth er person w h om th e Cour t

m ay appoin t .

(2 ) In all case s w h e re a vestin g order can b e m ade u n de r

th is section , th e Cou rt m ay ,
if it is m ore con ven ien t , appoin t

som e prope r person to m ake or join in m akin g th e tran sfer .

Th e pe rson in w h om th e r igh t to tran sfe r or call for th e

tran sfer of an y stock is vested b y an orde r of th e Cou rt un der

th is Act, m ay tran sfer th e stock to h im se lf or an y othe r pe rson ,

accordin g to th e order , an d th e B an ks of E n glan d an d Ire lan d

an d all oth er com pan ie s shall ob ey every orde r un de r thi s

se ction accordin g to its ten or .

After n otice in w ritin g of an order un de r th is se ction it

shall n ot b e law fu l for th e B ank of En glan d or of Ire lan d or

an y oth e r com pan y to tran sfe r an y stock to w hich th e orde r

re late s or to pay an y divide n ds th ereon except in accordan ce

w ith th e orde r .

Th e High Cou rt m ay m ake de claration s an d give dir e c

tion s con ce rn in g th e m an n e r in w h ich th e right to an y stock or

chose in action ve ste d un de r th e provision s of th is Act is to b e

e xe rcised.

The provision s of th is Act as to ve stin g orde rs shall apply

to share s in ships r e gister ed un der th e Acts re latin g to m e rchan t

sh ippin g as if th ey w e r e stock .

36. An order u n de r th is Act for th e appoin tm en t of a

n e w tru ste e or con cern in g an y lan d , stock, or ch ose in action

su b ject to a tru st, m ay b e m ade on th e application of an y

person b en efi cially in te re sted in th e lan d , stock , or ch ose in

action , w h eth er u n der disab ility or n ot, or on th e application

of any person du ly appoin ted tru ste e th e reof.

An orde r u n de r th is Act con cern in g an y lan d , stock, or

ch ose in action su b j e ct to a m ortgage m ay b e m ade on th e

application of an y person b en eficially in tere sted in th e e qu ity
of redem ption , w h eth er u nde r disab ility or n ot, or of an y pe rson

in te re sted in th e m on ey se cu red b y th e m ortgage .

37. E very tru ste e appoin ted b y a cou rt of com pe ten t jur is
diction shal l , as w e ll b efore as after th e tru st prope rty b e com e s

b y law , or b y assu ran c e , or oth e rw ise , ve sted in h im , have th e

sam e pow e rs, au th oritie s, an d discretion s, an d m ay in all
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to a tru st , m ay pay th e sam e in to th e H igh Cou rt ; an d th e

sam e shall , su b je ct to ru le s of Cou rt , b e dealt w ith accordin g to

th e orde rs of th e High Cou rt .

Th e r e ce ipt or certificate of th e prope r offi ce r shall b e a

su fficien t di scharge to tru ste e s for th e m on ey or se cu ritie s so

paid in to Cou rt .

Wh e re an y m on eys or se cu ritie s ar e ve sted in any pe r son s

as tru ste e s, an d th e m ajority are de sir ou s of payin g th e sam e

in to cou rt , b u t th e con cu rren ce of th e oth e r or oth ers can n ot

b e ob tain ed , th e H igh Cour t m ay orde r th e paym en t in to court

to b e m ade b y th e m ajority w ith ou t th e con cu rren ce of th e

oth er or oth e rs ; an d w h ere an y su ch m on eys or se cu ritie s are

deposited w ith an y ban ker , b roker , or oth e r depositary , th e

Cou rt m ay orde r paym en t or de livery of th e m on eys or se cu ritie s

to th e m ajority of th e tru ste e s for th e pu rpose of paym en t in to

cour t, an d eve ry tran sfe r paym e n t an d de live ry m ade in pu rsu
an ce of an y su ch order shall b e valid an d take e ffe ct as if th e

sam e had b e en m ade on th e au th ority or b y th e act of al l th e

per son s en titled to th e m on eys an d se cu ritie s so tran sfe rred ,

paid, or de live red .

M isce l lan eou s.

43. Wh e re in any action th e High Cour t is satisfi ed that

diligen t search has b e e n m ade for an y pe rson w h o , in th e

characte r of tru ste e , is m ade adefen dan t in an y action , to se rve

h im w ith a proce ss of th e Cou rt, an d that h e cann ot b e fou n d ,
th e Cou rt m ay h ear an d de te rm in e th e action an d give ju dg m en t
th e re in again st that pe rson in h is character of a tru ste e , as if

h e had b e en du ly serve d , or had en te red an appearan c e in th e

action , an d had also appeared b y h is coun se l an d solicitor at

th e h earin g, b u t w ith ou t pre ju dice to an y in te r e st h e m ay have
in them atters in qu e stion in th e action in an y oth e r characte r .

44. Wh e re atru ste e is for th e tim e b e in g au th orised to
dispose of lan d b y w ay of sale , exchan ge , partition , or enfran
ch isem e n t, th e High Cou rt m ay san ction h is so disposin g of th e
lan d w ith an e xception or r e se rvation of an y m in e rals, an d
w ith or With ou t righ ts an d pow e rs of or in cide n tal to th e
w orkin g , gettin g, or carryin g aw ay of th e m in e rals , or so di s

posin g of th e m in e rals, w ith or w ith ou t th e said r igh ts or

pow e rs, separate ly from th e re sidu e of.th e lan d .

An y su ch tru ste e , w ith th e said san ction previou slv
ob tained , m ay, un le ss forb idden b y th e in strum en t , creatin g
th e tru st or dir ection , from tim e to tim e , w ith ou t an y fu rth e r
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m in e rals.

N oth in g in thi s se ction shall de rogate from any pow e r

w hich a tru ste e m ay have u n de r th e S e ttled Lan d Acts, 1 882 to

1 890 , or oth e rw ise .

45 , Wh e re a tru ste e com m its a b reach of tru st at th e

in stigation or re qu e st or w ith th e con sen t in w ritin g of ab en e

fi ciary , th e Hi gh Cou rt m ay , if it th in ks fit , an d n otw ith stan din g
that th e b en efi ciary m ay b e am arried w om an e n titled for h e r

separate u se an d re strain ed from an ticipation , m ake su ch orde r

as to th e Cou rt se em s ju st, for im pou n din g all or an y part of

th e in te re st of th e b en efi ciary in th e tru st e state b y w ay of

in dem n ity to th e tru ste e or pe rson claim in g th rou gh h im .

Th is se ction shall apply to b reach e s of tru st com m itted

as w e ll b e fore as afte r th e passin g of th is Act, b u t shall n ot

apply so as to pre ju dic e an y qu e stion in an action or oth e r

proce edin g w hich w as pen din g on th e tw e n ty
-fou rth day of

D e cem b e r on e th ou san d e igh t h u n dred an d e igh ty -e igh t , an d is

pe n din g at th e com m en cem e n t of th is Act .

46 . Th e provision s of th is Act w ith r e spe ct to th e High Cou rt

shal l , in th e ir application to case s w ith in th e jur isdiction of a

palatin e court or coun ty cou rt , in clu de that court , an d th e

pro cedu r e un de r th is Act in palatin e cou rts an d cou n ty cou rts

shall b e in accordan ce w ith th e Acts an d rul e s re gu latin g th e

proc e dure of th ose cou r ts.

PAR T IV .

M IS CELLAN E OU S AN D S U P PLEMEN TAL .

47. Al l th e pow e rs an d provision s con tain ed in th is Act

w ith refe re n ce to th e appoin tm en t of n ew tru ste e s, an d th e dis

c harge an d re tir em en t of tru ste e s , are to apply to an d in clu de

t ru ste e s for th e purpose s of th e S ettle d La
n d Acts, 1 882 to 1 890,

w h eth e r appoin ted b y th e Co
u rt or b y th e settlem en t , or un de r

provision s con t
ain ed in th e se ttlem en t.

Th is se ction applie s an d is to have e ffe ct w ith re spe ct to

an appoin tm en t or adischarge an d re tir em en t of tru ste e s takin g

place b efore as
w e ll as afte r th e com m e n c em e n t of th is Act.

Th is se ction is n ot to ren de r in valid or pre ju dice an y
appoin tm en t or an y discharge an d re tirem en t of tru ste e s

e ffe cte d , b efore th e passin g of th isAct , oth e rw ise than u n de r th e

provision s o
f th e Con veyan cin g an d Law of P rope rty Act, 1 881 .

H H Z

44 &L 45 M et.

0 41 .
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48. P roperty ve sted in an y pe rson on an y tru st or b y w ay

of m ortgage shall n ot, in case of that person b ecom in g acon vict

W ithin th e m ean in g of th e Forfe itu re Act, 1 870 , ve st in an y

such adm ini strator as m ay b e appoin ted un der that Act, b u t

shall rem ain in th e tru ste e or m ortgage e , or su rvive to h is

co~tru ste e or de scen d to h is repr e sen tative as if h e had n ot

b e com e acon vict ; provided that th is enactm en t shal l n ot affe ct

th e title to th e prope rty so far as re late s to an y b en efi cial

in tere st th ere in of an y su ch tru ste e or m ortgage e .

49. Th is Act , an d eve ry orde r purportin g to b e m ade un de r

th is Act , shall b e a com plete in dem nity to th e B anks of E n glan d

an d Ire lan d , an d to all person s for an y acts don e pur suan t

th ere to an d it shall n ot b e n e c e ssary for th e B ank or for an y

per son to in qu ire con ce rn in g th e propriety of th e orde r , or

Wh eth er th e Cou rt b y w h ich it w as m ade had ju risdiction to

m ake th e sam e .

5 0 . In th is Act , u nl e ss th e con te xt oth e rw ise re qu ir e s,

Th e expr e ssion
“b ankrupt in c lu de s, in Ire lan d , in solven t ;

Th e e xpre ssion con tin gen t right ,
”
as applie d to lan d , in clude s

acon tin gen t or exe cu tory in te re st ,apossib ility coupled

w ith an in te r e st , w h e th e r th e ob je ct of th e gift or

lim itation of th e in te re st or possib ility is or is n ot

asc e rtain ed , also a r igh t of e n try , w h e th e r im m ediate

or fu tu r e , an d w h eth e r ve ste d or con tin gen t

Th e expre ssion s
“
con vey an d con veyan ce applied to an y

pe rson in clu de th e e xe cu tion b y that person of every

n e c e ssary or sui tab le assu ran ce for conveyin g ,assignin g,

appoin tin g , sur ren de r in g , or oth e rw ise tran sfe rrin g or

disposin g of lan d w h e reof h e is se ised or posse ssed , or

w h ere in h e is en titled to acon tin ge n t righ t, e ith e r for

h is w h o le e state or for an y le ss e state , toge th e r w ith

th e pe rform an ce of all form alitie s re q u ir ed b y law to

th e validity of th e con veyan ce , in clu din g th e acts to b e

pe rform ed b y m arried w om en an d te nan ts in tail in

accordan ce w ith th e provision s of th e Acts for ab olition

of fin e s an d re cove rie s in E n glan d an d Ir e lan d r e spe c

tive ly , an d also in cludin g su rre n de rs an d oth e r acts

w hich a tenan t of cu stom ary or copyh old lan ds can

h im se lf perform preparatory to or in aid ofa com ple te

assu ran ce of th e cu stom ary or copyh old lan d ;

Th e expre ssion devise e in c lu de s th e h e ir of ade vise e an d

th e devise e of an h e ir , an d any pe rson w ho m ay claim

righ t b y devolu tion of title of a sim ilar de scription
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An Act. to e stablish a R eal R epre sen tative , an d to

am e n d th e Lan d Tran sfer Act, 1 875 .

[6th Augu st ,
IVHER EAS it is exp edie n t to e stab lish a real r epre sen tative , an d

to am en d th e Lan d Tran sfe r Act, 1 875 , in th is Act refe rred to

as th e prin cipal Act

B e it th e r e fore e nacted, &c .

PAR T I .

E S TAB LISHMEN T or A R EAL R E P R E S E N TATIVE .

1 . Wh e re real e state is ve sted in an y pe rson w ithou t

a righ t in an y oth e r pe rson to take b y su rvivorsh ip it shal l ,

on h is death , n otw ith stan din g any te stam en tary disposition ,

devolve to an d b e com e ve sted in h is pe rsonal repre se n tative s

or repr e se n tative from tim e to tim e as if it w ere a chatte l real

ve stin g in th em or h im .

Th is se c tion shall apply to an y real e state ove r w h ich a.

pe rson e xe cu te s b y w ill agen eral pow e r of appoin tm en t, as if it

w e re real e state ve sted in h im .

P robate an d letters of adm in istration m ay b e gran ted in

re spe ct of r eal e state on ly, alth ou gh th e re is n o personal e state .

Th e expre ssion
“
real e state , in th is part of th is Act ,

shal l n ot b e de em ed to in clude lan d of copyhold ten u re or

Cu stom ary fre eh old in any case in w h ich an adm ission or an y

act b v th e lord of th e m an or is n e ce ssary to perfe ct th e title of

apu rchase r from th e cu stom ary te nan t.

Th is se ction applie s on ly in case s of death afte r th e

com m e n c em en t of th is Act.

2, S u b je ct to th e pow e rs, r igh ts , du tie s, an d liab il itie s
h ere in -afte r m e n tion ed, th e pe rsonal repre sen tative s of a

de ceased p e rson shall hold th e real e state as tru ste e s for th e

pe rson s b y
law b e n eficially en titled th er eto , an d those pe rson s

60 61 VICT.

c. 65 .

38 39 Vict.
c . 87.
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Shall have th e sam e pow e r of re quir in g a tran sfe r of real e state

as pe rson s b en eficially en title d to pe rson al e state have of

requ irin g a tran sfer of su ch pe rsonal e state .

All enactm en ts an d ru le s of law re latin g to th e effe ct of

probate or lette rs of adm in istration as re spe cts chatte ls real ,

an d as r e spe cts th e dealin g w ith chatte ls real b efore prob ate or

adm in istration ,an d as re spe cts th e paym en t of costs of adm in is

tration an d oth e r m atte rs in re lation to th e adm in istration of

pe rsonal e state , an d th e pow e rs, righ ts , du tie s , an d liab ilitie s

of pe r sonal r epr e sen tative s in re spe ct of pe rsonal e state , shall

apply to r eal e state so far as th e sam e ar e applicab le , as if that

r eal e state w ere a chatte l real ve stin g in th em or h im , save

that it shall n ot b e law fu l for som e or on e on ly of seve ral join t
pe rsonal repre sen tative s, w ithou t th e au th oritv of th e cou rt, to

se ll or tran sfe r r eal e state .

In th e adm in istration of th e asse ts of a pe rson dyin g

afte r th e com m en cem en t of this Ac t, h is r eal e state shall b e

adm inistere d in th e sam e m an n e r , su b je ct to th e sam e liab il itie s

for deb t , costs , an d expe n se s , an d w ith th e sam e in ciden ts, as

if it w ere personal e state ; provide d that n oth in g h ere in con

tain ed shall alte r or affe ct th e order in w h ich real an d pe r sonal

asse ts re spe ctive ly are n ow applicab le in or tow ards th e

paym en t of fu n e ral an d te stam en tary e xpe n se s , de b ts , or

le gacie s , or th e liab ility of r eal e state to b e charged w ith th e

paym en t of legacie s.

Wh ere a pe rson die s posse ssed of real e state , th e cou rt

shal l , in gran tin g le tte rs of adm in istration , have re gard to th e

righ ts an d in te re sts of pe rson s in te r e sted in hi s real e state , and

h is h e ir-at-law , if n ot on e of th e n ext of kin , shall b e equally

e n title d to th e gran t w ith th e n ext of kin , an d provision shall

b e m ade b y ru le s of cou rt for adaptin g th e procedu re an d

practice in th e gran t of le tte rs of adm in istration to th e case of

real e state .

3 , At an y tim e after th e death of th e ow n e r of an y lan d,

hi s pe rsonal r epre sen tative s m ay asse n t to an y devise con tain ed

in his w ill , or m ay convey th e lan d to an y pe rson e n titled

th ereto as h e ir , devise e , or oth e rw ise , an d m ay m ake th e assen t
or con veyan ce , e ith e r su b je ct to a charge for th e paym en t of

an y m on ey w h ich th e pe rsonal repr e sen tative s ar e liab le to pay,

or w ithou t an y su ch charge an d on su ch assen t or con veyan ce ,

su b je ct to a charge for all m on eys (if an y) w h ich th e pe rsonal
repre sen tative s are liab le to pay , all liab ilitie s of th e pe rsonal

repre sen tative s in re spe ct of th e lan d shall cease , except as to
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IN D E X.

[Th e fig u res refer to th e paragraph s, an d not to th e pag e s, except

w h ere oth erw ise in dicated .]

AB ATEME N T .

of de b ts an d legacie s, 471

ACCID E N T,

defi n ition of, 6 1 4

rem ediab le at law , 64

n ot rem ediab le at law or in equ ity , 65 —9
rem ediab l e in equ ity, 70

—9
arisin g from n e gle c t , 66

preven tin g fulfilm en t of en gagem en t , 67

to property in lease , 67

death of ven dor b efore re ce ipt of an n u ity, 67

defe ctive e xe cu tion of aw ill , 69

de fe ctive exe cu tion or n on -exe cu tion ofapow er ,
loss of de eds, 71—4
loss of b on ds an d un sealed secu rities , 75 , 76

paym e n ts b y exe cu tor , 76a

ACCOU N T,
45 4—465

settlem en t of accou n ts, 454

division of accou n ts, 45 5

open accou n ts, 45 6

stated accou n ts, 45 7 , 458
settl ed accoun ts, 459—463
appropriation of paym en ts,

partn e rsh ip accoun t, 643

agen cy ,
465 , 664

m e sn e profi ts, 665

w aste , 666

tith e s and m odu se s,

ACQU IE SCE N CE ,

in a b reach of tru st , 373

ACTION , THIN G S IN ,

assignm en t of, 432—9

ACTION TO P E R P ETUATE TE STIMON Y , 75 1 b

AD EMP TION ,

of portion s u n de r a se ttlem en t , 704—7
of le gacies to a ch ild , 708, 709

n o adem ption of legacie s to stran ge rs, 71 0



476 IN D EX.

ADMIN ISTRATION ,

ju risdiction as to, 466
proceedings b y exe cu tor or adm in istrator

, 467

proce edings of creditors, 468,

division ofassets, 470

of legal assets, 469
—471

of equ itab le asse ts, 469
—471

of assets, of in solve n t e state s an d com pan ies, 472

refun ding share of e state , 473

ope ration of th e S tatu te Of Lim itation as re gards deb ts, 474
order ofadm in istration of differen t prope rtie s,

in paym en t of deb ts, legacie s, an d an n u ities, 475
—488

orde r of satisfaction
,
489—492

m arshallin g Of assets, 493—5 00
in th e case of charitab l e legacie s, 496, 497
fore ign assets, 501—5 04
lex dom icilii, 5 03 , 504

l ex fori , 5049.

priority of de b ts, 4743.

ADMIN ISTRATOR S . S e e ADMIN I STRATION .

m ay n ot derive ab en efi t, 1 63

pu rchase from , 1 92

ADVAN CEMEN T, 31 3, 31 4, 825

ADVISER ,

fraud of acon fiden tial , 1 5 3

ADVOWS ON ,

m ortgage of, 5 24

AGEN CY, 664, 743

AGEN T,

frau d ofan , 1 63, 362—4
sale s an d pu rchase s b y, 1 60, 1 62, 365

gift to, 365

l iab il ity to accoun t , 465

AGR E EMEN T. S e e FR AU D—S P E CIF IC PE RFORMAN CE .

ALIEN ,

tru st for an
,
271

ALIEN ATION ,

restrain t on
, 85 1

AN N U ITY ,

n ot asatisfac tion , 71 4

AN TICIPATION ,

restrain t on , 85 1 , 85 2

APPOIN TMEN T. S e e P OWE R S .
frau dulen t, 201—3
e le c tion , in case ofan

, 681
satisfaction b y an , 71 4

APPOR TIONME N T
, 622

—636 . S ee CON TR IB UTION .
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B OU ND AR IE S ,

se ttl em en t of
, 720

—3

B R E ACH ,

of tru st . S ee TR U S T—TR U S TEE S—EXECUTION .

CAN CELLIN G , 725—738
m ortgage , 587

appre n tice sh ip , 81 9

vCAR GO,

assign m e n t of, 433

con trib u tion , 636

CHABIPE R TY,
1 45

,
430

CHAR GE ,

w hat de b ts in c lu ded , 303

tru st created b y, 301

devise charged w ith or su b je ct to charge of deb ts,
of deb ts, 301—31 0
of legacie s, 304

—305a
m ode of givin g effect to, 306

—31 0
CHAR ITIE S ,

ju r isdiction as to, page 1 81 , u .

favou red in regard to th e w an t of proper tru stee s,
defe cts in con veyan ce s, 274

th e ob je cts, 275 , 276
sch em e , 276a

su rplu s in com e , 277

lapse of tim e
,
278

ab road
,
279

rew ard to in form e rs As to , 280
alte r in g achar ity, 281

CHATTELS ,
de l ive ry of, 791

CHILDR EN . S e e IN FAN TS .

w hat ch ildren to b e in clu ded , 21 0

con stru ction of provision s for you n ge r ch ildren ,

rem oval of ch ildren from th e ir paren ts, 799

w aive r of prOVI S l on for , 889

frau ds on ,
1 49, 1 50

COLON IAL ,

property or
'

con tracts , 5 4—8
COMMON ,

proceedin g to estab l ish arigh t of, 749

COMP EN SATION ,

Old rul e as -to, 668

stat . 21 22 Vict . c . 27, s. 1 , as to dam age s, 668
to adefen dan t, 669

re l ief again st penaltie s an d forfeitu re s, 670—4
n o re lief again st liqu idated dam age s, 675
for ab reach of cove nan t or con dition , 676

r e lie f again st statu tory penalties or forfeitu res, 677



IN DEX. 479

COMP R OMIS E
, 88

CON CE ALMEN T, 1 1 6—1 21 , 1 76—1 86
CON D ITION . S e e CON TR ACT.

il le gal . 1 38, 286
re lief again st b reach of

, 670, 676

C ON FIR MATION ,

distin ction b e tw een void an d vo idab le tran saction s, as regards
con fi rm ation

,
1 46 , 1 47

CON SE N T,

refu sal of con sen t to am arriage , 1 26

CON S ID E R ATION . S e e F R AU D .

in adeq uate , 1 22—5
exce ssive , 1 72—4
con veyan c e w i th ou t con side ration , 1 83, 1 84, 1 93 200 , 287

290

agreem en t n ot gen e rall y e n forced in th e ab sen ce of aval uab le

con side ration ,
245 , 421

CON S IG N MEN T,

revocab le n e ss of
,
253

CON TIN GE N T IN TE R E STS ,

assign m en t of, 433

CON TIN GE N T R EMAIN D E R S ,

tru ste e s to su pport, 388

CON TR ACT. S ee F RAU D - S P E CIF IC P E R FORMAN CE .

CON TR IB U TION . S e e IN CUM B R AN CE S .

tow ards in cum b ran ces, 625
—63 1

ke epin g dow n in te re st on in cum b ran ce s
,
628 -631

tow ards charges of ren e w al of leaseh olds, 682

b e tw e en su re tie s, 633—5
in te re st , 635a

tow ards aloss or expen se in avoyage , 636

CON VE R S ION ,

chan ge in th e character of prope rty by agre em en t or dire c tion

to con ve rt, 42—7, 409, 41 0
u n disposed

-C f produ ce of real e state , 295 , 296

u n disposed -oi part of m ixed fu n d , 297

u n disposed
-oi part of m on ey directed to b e con ve rted , or of th e

produ ce th e reof, 298, 2988.

fail u re of ob je cts for , 299
of te rm inab le or reve rsionary prope r ty , 359

tim e all ow ed for , 360

of in fan t
’

s prope rty, 800

CON VE YAN CE
w i th n otice of an oth e r

’
s title , 1 87—1 91

w ith ou t con side ration , an d w ith ou t u se or trust, 287—290
in an oth e r

’

s nam e , 31 1—31 4
righ t to cal l for , 48

COP IE S ,

of de eds, 736
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COP YR IGHT,

in ju n ction s to restrain in frin gem en ts of, 772—775
COSTS ,

m ortgage for, 5 66
m ortgagee

’

s costs of su it, 521

COUN SEL,

pu rchase b y, 1 62

COU N TE R CLAIM , 1 1 7, 659 S e e S E T-OFF .

COVE NAN T,

w h ere distrib u tive share is asatisfaction ofan ob ligation b y, 5 2
m u st b e fulfill ed , n otw ith stan din g acciden t, 67
to pu rchase lan ds, 31 6

to leave property, 1 81

to settl e lan ds, 31 7
to con vey, tran sfer , or pay m on ey or oth e r property, 325 , 326

to settle , ~ charge , dispose of, or afi ect after-acquired property,
433

w h e re re l ief is gran ted as to ab reach of, 670, 676

CR E D ITOR S . S e e D E B TOR .

favou red
,
302

pu rchases by, 1 62

frauds on , 1 85 , 1 86

frau ds by, 1 64, 1 81

assign m en ts for b en efi t of, 247—25 2
preferen ce s of, 1 85 , 1 86 , 248

paym en t of legatee s or distrib u te e s b efore , 324

w h ere th ey can n ot foll ow th e assets, 382—4
proceedin gs of, 468

righ ts of join t creditors of apartn ersh ip, 648
priority as b e tw een join t an d separate creditors Of partn e rshi p,
649

m ay proceed again st a deceased partn er
’

s or join t deb tor ’s estate
in th e fi rst in stan ce , 65 0, 65 1

e lection in th e case of, 694

legacie s to, 71 2

b y, 71 3

righ t to b en efit of se cu ritie s, 65 4
—8

righ ts as again st gen e ral appoin tee , 203

CR IMIN AL P ROCEED IN G S ,

suppression of, 1 44

CUR TE SY ,

hu sban d
’
s estate by, 841

CY P R E S D OCTR IN E , 276

D AMAGE S , 668—678. S e e Congr e s sm en .

D E B TOR . S ee CR E D ITOR .

frau ds in th e case ofpe rson s stan din g in th e confi den tial re lation .

of de b tor , creditor, an d su re ty, 1 64
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D OCUMEN TS ,
can cel lin g, delivering up ,

an d se cu rin g, 725
—788

in spection an d copie s of, 736

deposit of, 790

DOMICILE ,

h ow far th e law of dom icil e gove rn s , 5 6 , 57, 501
—4

D ON ATION E S MOR TIS CAU SA, 21 9
—223

D OWE R ,

righ t to, 238

assignm en t of, 724

D U R E S S ,

frauds on person s un der, 1 31

ELE CTION ,

defi n ed, 679

at law , 680

in equ ity, 681
—7

as to on e b en efit given b y w ill , 688

n e ed n ot b e m ade in ign oran ce of circum stan ces, 690

b y con du ct, 691

pre sum ed, 692, 693

in th e case of creditors, 694

b y aperson u n der disab il ity, 696

in th e case ofasettlem en t , 689

in th e case ofagift un der am istake , 695

by person s havin g separate righ ts as n ext of kin of person

died w ith ou t e le ctin g , 697

E QU ITY,

follow s th e law , 26—32
on ly assists th e vigilan t , 33, 33a

eq ual eq uity, 84, 68
equality is, 35
h e w h o seeks equity m u st do equity, 38

—4 0
regards as done w hat ou gh t to have b een don e , 41

—9
to asettlem en t. S e e MAR R IE D WOME N .

E QU ITY JU R ISD ICTION ,

w h ere equity
‘

had exclu sive ju risdiction , 7

Wh ere equ ity had con cu rren t ju risdic tion , 8—1 4
on accoun t of th e inadequacy of th e legal re lief, 8

or to avoid circu ity of action , or m ultiplicity of su its, 9

or to take due care of th e righ ts ofall , 1 0

or on accoun t of th e n ece ssity for adiscovery, 1 2

or on accoun t of th e original den ial of du e reliefat law

or th e dou b tfuln e ss of ob tain in g such rel ief, 1 4

w h ere equ ity had auxil iary ju risdiction , 1 5

w h e re it had n o jurisdic tion , 1 6—1 8
E QU ITY JU R IS PRU D E N CE . S ee N ATU RAL JUSTICE .

defin ition of, 2

tru e character of, 3—6
division of, 60



IN D EX. 483

E QU ITY JU R IS P R UB EN CE—con ti/nued .

rem edial e quity , 61—205
exe cu tive equ ity, 206—45 3
adju stive eq u ity , 454—724
prote ctive e qu ity, irrespe ctive of disab ility, 725—791
protective equ ity, in favou r of pe rsons u n de r disab ility, 792

—904

E QU ITY OF R E D EMPTION , 5 1 3, 5 5 1—7, 605
EXE CUTOR . S e e TR usTE E s—HE IR—N EXT or KIN—S U R PLU S .

m ay n ot de rive ab en efi t, 1 61 , 1 63, 365
rem un e ration , 345

fraudul en t dealin g w ith execu tors or adm in istrators, 1 92
sal es or pl edge s b y, 1 92, 382

d istin ction b e tw e en tru ste e s and executors in regard to th e effect
of join in g in rece ipts, 867, 368

liab il ity, pow e r , an d du ty of
, 382—7

n otice to , of possib le con tingen t liab ility, 393

in deb ted to te stator
’
s e state , n ot en titled in righ t of w ife , 888

tru st of deb t du e from , 840, 35 5
—7

righ t of exe cu tor to residu e , 294

tim e all ow e d for b reakin g up te stator
'
s e stab l ishm en t, 402

EXON ERATION ,

of pe rsonal e state from de b ts, 476—488
of specific legacy, 499

EXP E CTAN TS ,

dealin gs w ith ,
1 65—1 73, 433

EXTD IG U ISHME N T,

of m ortgage , 5 87
—9

FALS IFY ,

l ib e rty to su rcharge an d falsify, 458, 459

FAMILY,

m ean in g of, 233

FAM ILY AR RAN GEMEN T, 88, 1 25

F IN E ,

proceedin g to se ttle fin e payab le by copyh olde rs, 749

FOR E CLOS U R E , 5 37—9, 5 48, 5 5 1 , 60 1 . S e e E QU ITY OF R E D EMP

TION .

m ortgage e
’

s cost of su it, 5 21

FOR E IGN ,

property or con tracts, 54
—8

ign oran ce of fore ign law , 85

asse ts, 5 01—4
judgm en ts in fore ign Cou rts, 5 4

su it , in ju n ction again st, 778

FOR FE ITU R E ,
670—8

FOR GED IN STR UMEN TS , 734



IN D EX .

FRAUD IN GEN ER AL ,

un safe to defin e fraud in gen e ral , or th e exten t of rem edial

equ ity on th e grou n d of frau d , 1 03

n o re lief to participator in , 36 , 37

con tract in du ced b y fraud n ot void , 1 1 3

w h ere it m ay b e e n forced , 1 1 3—1 1 5
tran sfe r ofarigh t to com plain of a fraud , 431

FR AUD ,
ACTUAL ,

w h ere n o re lief, 1 05 , 1 08

defin ition th ereof, 1 04

ju risdiction in case s of, 1 05 , 106

eviden ce th e reof, 1 07, 1 08

division of, 1 10, 1 1 1

fi rst class of ac tual frau ds, 1 1 2

l . M isrepre sen tation ,
1 1 2—1 1 5

2. Con cealm en t , 1 1 6—1 21
3 . Inadequacy, 1 22

—5
4. R efu sal of con se n t to am arriag e , 1 26

second class ofactual frau ds, 1 27

1 . On pe rson s of u n sou n d m in d , 1 28

. On in toxicated pe rson s, 1 29

3 . On pe rson s of w eak u n de rstan din g , 1 30

4. On pe rson s w h o are n ot fre e agen ts, b u t u n de r

du re ss
,
or in fear , or in pr ison , or in extrem e

n e ce ssity, 1 31

5 . On in fan ts, 1 32—1 32C
case w h en on e of tw o in n ocen t pe rson s m u st suffe r b y th e

frau d of an oth e r
,
1 33

FR AU D , CON STR U CTIVE ,

defin ition of, 1 34

fou r classes of con stru ctive frauds, 1 35—205
frauds on pu b l ic pol icy,

1 . Marriage b rokage con tracts, 1 36

2 . Agre em e n ts to influ en ce te stators, 1 37

3 . Con tracts to facilitate m arriage s, 1 38

4. S ecre t agre em en ts in frau d of m arriage , 1 38a

5 . Con tracts or con dition s in re strain t of m arriage

in con sisten t w ith th e du ty of m arried l ife
,
1 39 , 1 40

6 . Con tracts or con dition s in re strain t of trade , 1 41

7 . Con tracts in violation of pu b l ic tru st, 1 42

8 . Con trac ts for pu b l ic office s, 1 43

9 . S uppre ssion of crim inal proce edin gs, 1 44

10 . Cham pe rty an d corrupt con side ration s, 1 45

fraudss in th e case of pe rson s in con fiden tial re lation s, 1 48

1 . Paren t , or pe rson in loco paren tis, 1 49, 1 50

2 . G uardian ,
1 5 1

,
1 5 2

3 . Q uasi guardian , advise r , or m in iste r of re ligion , 1 53
4. S olicitor , 1 54—8
5 . D octor , 1 59

6 . Agen t, 1 60

7 . Tru ste e , 1 61

8. Coun se l , agen ts, tru stees, an d solicitors ofban krupts

in solven ts, au ction eers, an d creditors, 1 62

9 . E xe cu tor or adm in istrator , 1 63

1 0. D irectors an d prom ote rs, 1 63a

1 1 . D eb tor , creditor , an d su re ty , 1 64
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HU S B AN D . S e e MAR R IED WOM E N .

estate by cu rte sy, 841

fraud on ,
1 82

righ t to w ife
’
s pe rsonalty as h e r adm in istrator , 841

IMPR OVEME N TS ,

tru st in re spect of, 323

IN AD E QUACY, 1 22—5

IN CUMBR AN CE S . S ee MORTGAGE S .

apportionm en t of, 625—631
volun tary discharge of, 626

com pu lsory discharge of, 627

ke eping dow n in te rest on , 628—631

IN FAN TS ,
ju risdiction as to , 792, 793

appoin tm en t, rem oval , con trol , an d assistan ce of

794—8
re ligion , 796
rem oval from th e ir paren ts, 799

con ve rsion of th e ir property, 800

m ain tenan ce , 803—9
foreign property of, 81 0

w ards of Cou rt,
w h o are , 801

acts afi ecting th em , 802

marriage of, 81 1—81 3
settlem en t on w ards of Cou rt, 81 4—81 6
settlem en t on in fan ts w h o are n ot w ards of Cou rt,

care of, 81 8
frauds on , 1 82—1 32C, 1 49—1 5 2
fraudu len t appoin tm en ts to

,
202

statu te as to, 1 32a—1 320
agreem en ts by, 419
charge b y , 5 86

e le ction b y, 696

IN FORMATION ,

duty of tru ste e to give , 40 1

IN JU N CTION ,

ju risdiction , 75 6
difi eren t kin ds

, 759, 760
equ ity w ill not l im it pow er of gran ting , 762

gen eral rul e as to cases w h ere th ey w il l b e gran ted , 761 , 762
again st w aste , 761 , 763

—9
again st n u isan ce s, 770
again st in fringem en ts of paten ts an d copyrigh ts, and pub lica
tion of lette rs, 771—6

again st,application to Parliam ent , 777
again st aforeign su it, 778
to do som e act , 779

IN SOLV
'

EN T, _

tru stees and sol icitors of, b e com in g purchasers, 462



INDEX . 487

of deeds, 736

IN TER E ST ,

con ve rsion in to prin cipal , 5 1 7
in crease of, 5 1 8
ren t in stead of, 5 65
ke epin g dow n , 628—631

IN TE R PLEAD E R
,

at com rnon law , 739
d

'

efin ed , 740
b y ate nan t , 741

con n e ction b e tw een th e title s of th e tw o claiman ts,
b y an agen t, 743
b y ash e riff, 744

pow er to orde r sale , 744

actual proceedings n ot n ece ssary, 745

pre l im inaries , 746

IN TOXICATED P E R SON S ,
frau ds on

,
1 29

IN VE STMEN T, 35 0—7, 3 59
n on -inve stm ent , 35 8

an m ortgage , 36 1

JOIN T P U R CHAS E OR MORTGAGE ,

doctrine s of e qu ity in regard to, 35
im plied trust on ,

31 5

JOIN T
'

TE N AN CY.

lim itation s w h ich w oul d create , 31 5
equ ity lean s again st , 35 , 31 5

JU D GMENT,

again st tru stee ,

JU D ICATU R E ACTS , 20

JU R IS D ICTION . S e e E Q U ITY.

in te rpositio n of e qu ity in regard to property out of th e jur i sdic

tion , 5 4
—8

LACHE S ,

con sequ en ces of, 33 , 33a, 46 1

LE ASE ,

rene w al of, by a truste e , partne r, m ortgagee, &c .
, 333
—5

pe rson having ,
a

_

1im ited in ter e st, 384, 33 5

by am or tgage e , 5 1 4
to am ortgagee , 5 1 9



488 INDEX.

LEASEHOLD ,

m ortgage of, 5 64

charges of ren e w al of, 632

leaseh olds n ot With in 1 7 1 8Vict. c .

LE GACIE S ,
classes of, 206

ju risdiction as to, 206, 207
payab le at afu ture day , 208

specifi c l egacy to on e for life , rem ain de r to an oth e r ,
for apu rpose w h ich can n ot b e accom plish ed , 21 1

con struction of, 21 7, 21 8

charge of
, 304
—305a

abatem en t of, 471

ou t of w hat payabl e , 476
—8

adem ption of, 705—71 3
to creditors, 71 2

to deb tors , 71 3

LEGATEE S ,
u n der aw ill defectively exe cu ted, 69

LETTER S ,
in jun ction to re strain th e pub lication of, 776

in gen e ral , 61 3

of.a con sign ee , 614

of aven dor , 327—332
of asolicitor , 61 6, 61 7
ofajoin t tenan t, 61 8
ofatru ste e , 61 9
Of ~an n u itan ts, 620
of alegate e , 621

u n der acovenan t , 621a

h ow en forced , 61 5

LIMITATION S , S TATUTE OF ,

h ow far equ ity follow ed th e law as to, 31
operation of, as regards deb ts, 431

as regards tru sts, 278

LITIGATION ,

protection from , 725—738
assignm en ts of m ere naked righ ts to litigate , 431

LOST,

deeds, &c .
, 71—6

LUN ATICS AN D OTHER P ER SON S OF UN SOU N D MIN D ,

frau ds on , 1 28

MAIN TENAN CE AN D CHAMP ERTY, 430

MAIN TEN AN CE OF CHILDREN , 803—9
MAN AGER , 520, 5 22, 523, 643
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IN D EX. 491

MAXIM S , G EN E R AL—con tinued .

w h e re eq ual eq u ity ,
law prevails, 34

equal ity is equ i
‘

t y, 35

plain tiff m u st have
‘

c lean b an ds, 36 , 37

plain tiff m u st do e qu ity, 38—40
equ ity regards as don e What ough t to b e don e , 41 —9
priority , 5 0

equ ity im pu te s in te n tion to fu lfi l ob ligation , 5 1
loss m u st b e b orn e b y pe rson occasion in g it, 5 3
ru le s as to fore ig nan d colon ial prope rty or con tracts, 5 4

MER GE R
, 20

ME SN E PR OF ITS , 665

M IN D . S e e LU N ATICS .

frau ds on pe rson s of w eak unde rstan din g , 1 30

M IN ISTER OF R E LIG ION ,

con stru c tive frau d b y, 1 5 3

M ISD E S CR IPTION ,

sl igh t , 41 2

su b stan tial , 41 5

M IS LEA
’

D IN G ,
1 77

M I SR E P R E S E N TATION , 87 , 1 12—1 21

M ISTAKE ,

defin ed , 80

b y th e su ffe re r alon e, 81—4
‘

m u tual , 87

in or in regard to aw ritte n in strum e n t , 89—1 02
ign oran ce of fore ign law , 85

of ven dor as to valu e , 86

MOR TGAGE ,

l . Mor tgages of r eal ip rop e
'
r ty, 505—5 91

w hat m ay b e m ortgaged , 5 05

w hat am ou n ts to, 5 06
—5 1 2

m ortgagee
’
s estate , 5 1 3

m ortgage e
’

s righ ts, possession , leases, re n t , tim b e r , in su ran ce ,
re ce ive r , an d sale

,
5 1 4, 5 1 5

lim it to m ortgagee
’
s advan tage , 5 1 6

con ve rsion of in te re st in to prin cipal , 5 1 7

in crease of in tere st , 5 1 8

lease to m ortgage e , 5 19

w hat m ortgage e m ay add to h is deb t, 5 20

expenditu re , 5 20

costs, 5 21

al low an ce for re ce ive r, 5 22

ofWe st In diae state 5 23

of advow son , 524

pre
-em ption , 5 25

produ ction of de eds by m ortgagee , 5 26

righ t of m ortgage e to devise prope rty , 5 27

m ortgagee e je ctin g or k

refu sin g tenan t , 5 28

m ortgagee
’
s righ t to cu t tim b er an d open m in e s, 5 1 4



4 92 IND EX.

MOR TGAGE—con tin ue d.

I . Mortgages of real p roperty
—con tin ued .

IH

III .

priority, 436 , 5 29
—5 34

tackin g, 529
—5 34

w ith n otice of anoth er
’
s title , 1 87

—1 91
postpon em ent of prior m ortgag ee , 5 85 , 536

protection of su b sequ en t m ortgagees again st prior volun tary
conveyan ces, 1 93

—9
m ortgagee

’
s rem edies, 537

foreclosure , 537—9
sale , 540—7
con cu rren t rem edies, 5 48—5 50

m ortgagor
'
s e state an d righ ts, 5 5 1

e qu ity of redem ption , 5 5 1—7 ’

con solidation , 5 54, 5 54a

w h o m ay rede em , 5 5 5—7
ob ligation for m ortgagee to tran sfer in stead of reconveyin g , 5 568

accoun ts, 5 58

an n ual re sts, 5 5 8

posse ssion b y m ortgagor, 5 59, 5 60
re n ts received b y m ortgagor , 5 59
w aste

‘

by h im , 5 59

l eases by m ortgagor in possession , 561
of lease h old , 5 62—4
re n t in stead of in tere st , 565
for costs, 5 66

conveyan ce in trust to sell , 5 67

join t , 31 5
defe ctive,5 68
paym en t of deb t

,
5 69—5 72a

rece ipt in dorsed , au th ority for paym en t to solicitor, 5 72b
to b e postpon ed till acertain tim e , 571

ou t of w hat, 479—482
con trib u tion tow ards

, 625
—7

s tatu tory m ortgage , 5 720
We lsh m ortgage , 5 73
of w ife

’
s estate , 575

fi rst m ortgage e an sw erab le to se con d, 5 76
dispu ting m ortgagor

’
s title , 5 77

assignm en t of, 5 78—582
w hat apu rchase r ofam ortgage can claim , 5 83

gift of m ortgage secu rity, 5 84
devise by am ortgage e , 5 85
r igh t of pu rchase r of equ ity of redem ption , 5 86
righ t of secon d eq u itab le m ortgagee , 586
extin gu ishm en t of de b t b y can ce llin g, 587

b y paym en t or b y m e rge r , 5 88, 589
reconveyan ce , 5 90
death of m ortgagor in testate , and w ith ou t h e irs, 591
E q

'w itab le m or tgages of real p rop er ty, 592—601
fu rth er advan ce s, 594
in te rest , 600

Mor tgag es and p ledg es ofpersonal proper ty, 602—6 1 2
am ortgage an d apledge distin gu ish ed , 602
tackin g, 603, 604

pu rchase by ase con d m ortgagee un der apow e r of sale from th e
fi rst, 545

m ortgagor
’
s r igh t to redeem an d m ortgagee

'
s righ t to sell , 605
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494 IN D EX .

“

PAROL CON TRACTS ,

w he re enforced , 444—8

PAR OL PROMIS E ,

w h ere en forced , 450

P AROL VAR IATION S OR AD D ITION S , 449

PARTITION ,

su it for apartition of property ou t of ju risdiction , 54

m ode of partition , 71 5

title sh ow n , 71 6

b y or again st te nan ts w h o have lim ited in terests, 71 7

equ itab le adju stm ents, 71 9

of partne rsh ip leaseholds, 644

PARTNE R SHIP,
ju risdiction , 637

specifi c perform an ce ofagre em en t to e n te r in to, 638
carryin g in to efi e ct th e articl es of, 638

dissolu tion of, 640 , 641

application ofarticle s after ce sse r of term , 639
in ju ry preven ted , 642
accoun t, m anager , an d rece iver , 643

partition , 644

u sing stock after dissolu tion , 645

in terest afte r dissolu tion , 646

property h e ld for partn ersh ip pu rpose s, 31 5 , 647
righ ts of join t creditors, 6 48
priority as b etw een join t an d separate creditors, 649
creditors m ay proceed agai n st adeceased partn er

’
s estate in

fi rst in stan ce ,650

P ATEN TS ,
in jun ction s to restrain in frin gem en ts of, 771

PAYMEN T,

in to Cou rt or to th e party, 789

PAYMEN TS ,
appropriation of, 464

P EACE ,

b ills of, 747—75 1
P ENALTIE S ,

paym en t of, 45 3, 670—8
P IN -MON E Y, 826, 827

PLED GE S ,
distin gu ish ed from m ortgage s of ersonal

'

ro ert 602
pledgor

'

s righ t of redem ption , 6 1d
J p p y,

pledgee
’
s righ ts, 61 1 , 61 2

P OLICY, P U B LIC;
frauds on , 1 35—147
assign m e n ts con tracts, an d covenan ts against, 428 cl seq .
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POR TION S ,
What isaportion , 21 2

w h e re n ot to b e raised, 21 3, 21 4
ve stin g of, 21 4a

tim e for raisin g, 21 5
in te re st, 21 5a
satisfaction of

, 704—71 1

P OS S IB ILITIE S ,

assignm en t of, 432, 433

POS T-OB IT B ON D S , 1 72

P OWE R S ,
re lief in case s of th e defective execu tion or n on -execu tion of
1 3, 77—9, 99

efi e ctuatin g th e gen e ral in te n tion of th e don or of a pow er ,
283, 284

PR EFER EN CE ,

of aparticular creditor, 1 85 , 1 86

PR ETEN DED TITLE S , 430

P R IM OGE N ITU R E ,

e qui ty fol low s th e law as to, 31

PR IOR ITY, 436 , 529—5 36
of de b ts, 474a

PROMISE . S e e S PE CIFIC P E RFORMAN CE .

P U R CHASE ,

w ith n otice ofan oth e r
’
s titl e , 1 87—1 91

in an oth e r
’

s nam e , 31 1—31 4
join t , 31 5
covenan t or tru st to pu rchase lan ds, 31 6
ofam ortgage , 5 83

of ali en or m ortgage b y atru ste e , 333

ofan estate by atru ste e or agen t, 333 , 365

m on ey to b e paid ou t of personal e state , 41 1

w ith righ t of t e
-pu rchase , 506

—5 1 2
of an e qu ity of redem ption , 5 86

from execu tor or adm in istrator , 1 92

PUR CHAS ER ,

for valuab le con side ration ,
righ ts of, 34, 68, 89, 344, 376 - 381

prote ction of su b sequ en t, 1 93

pu rchase r
’

s h e ir m ay require th e m on ey to b e paid ou t of th e

personal e state , 41 ]

h is ob ligation to se e to th e application of th e pu rchase -m on ey,
257—266

‘QU IA TIMET, 725



496 IND EX.

R E CE IPTS ,
dist in ction b etw e en truste es an d regards

i n , 367, 368

RECE IVE R ,

gift to , 365
appoin tm en t of, 761 , 785 , 786
offi ce , posse ssion , an d pow er , 78 788

allow ance to m ortgagee for , 522

R E CQ NVEYAN CE , 5210

R ECTIFYIN G ; Se e M ISTAKE .

R E D EMP TION . S e e

RE G ISTRATION ,

R E LATION S
“

,

m ean in g of
,
233

R ELEASE
,

re ctifyin g , 97

of su re tie s, 65 4—8

R EMAIN D E RMEN ,

b argain s w ith , 1 65
—471

R EM ITTAN CE ,

revocab l en
‘

e ss of, 253

R EN EWAL,

of lease , b y aperson having al im it ed in terest , 334,

ob l igation to pay, n otw ith stan ding acciden t, 67

w here asu it w ill
“

b e ent e rtain ed for th e re cove ry of,

R E PAIR S ,
cove nan t to do, 67
tru st in re spect of, 323

R F -P U R CHASE ,

pu rchase , w ith righ t of, 506—5 1 2
R ES ID UE ,

un disposed of
, 291—300

R E STS , 363, 5 58

R EVER S ION ER S ,
bargain s w ith , 1 65—171
can not main tain Su it for partition ,

‘

71 8

REVOCATION ,

w an t of pow e r of, 200
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IND EX. 499

STATUTE S—con tin ued .

43 E lizab e th , c . 4 (Charitab le U ses), 275
21 Jac . I . C . 1 6 (Lim itation s), 461 , 462
1 2 Car . II . 24 Guardian s), 794
29 Car . II . 0 . 3 rau ds), 1 79, 228, 444—9

8. 25 (F rau ds), 841
4 G eo . IV . u . 46 (In fan ts Marriages), 81 7
1 Wm . IV . c . 40 (R e sidue), 294
1 2 Wm . IV . c . 5 8 (In te rpl eade r), 739
3 4 Wm . IV. C. 27 , s. 24 (S tatu te of Lim itation s),

c . 104 (D e b ts), 22, 494
C . 1 05 , s. 2 (D ow e r), 5 52
c . 1 06 , s. 3 D evise to He ir), 683

7 Wm . IV . 1 Vic t. c . 28 S tatu te of Lim itations), 539
1 2 Vict. c . 1 1 0 (Judgm en ts), 5 29, 5 31
7 dz 8 V ict . u . 76 (Re ce ipts), 266

6 , s.9 (R e con veyan ce OfMortgagedE state),590, n .

8 9 Vict. e . 1 06 (Con tin gen t In te re sts), 432
1 06 , s. 1 (R e conveyan ce of Mortgaged E state),
590, n .

C . 1 1 2 (Te rm s), 241
9 1 0 Vict . c . 95 , s. 65 (Legacies), 207
1 3 db 1 4 Vict . c . 60 , ss. 1 9, 20 (R e con veyan ce of Mortgaged

state), 5 90 , n .

C. 60, s. 30 (Partition ), 71 5
c . 61 , s. 1 (Legac ie

ls),
207

76 , ss. 21 9 , 220 adem ption ), 5 1 3, 5 5 1
86 , s. 48 (Sale 0

O

1 5 1 6 Vict . c
c Mortgaged E state), 540, 5 40a

1 7 dz 1 8 Vict . u . 90 (U su ry), 40, n .

u . 1 1 3 (Mortgage D eb ts), 481—4
0 . 1 25 , ss . 79—82 (In ju n ction ), 757

1 8 1 9 Vict . C . 43 (In fan t S e ttlem e n ts), 81 7
1 9 20 Vict . c . 99, s. 5 (S ure tie s), 65 5
20 21 Vict . c . 5 7 (R eversionary In terests), 881 , n .

c . 77, s . 23 (Legacies, R e sidu e s), 207, 466
c . 85 , ss. 21 , 25 (S eparate U se), 831 , 832
C. 1 08, s. 8
C. 35 , s. 1 2

c 35 , s. 1 3

35 , s. 23

35 , s. 29

35 , s . 30

35 , s. 31

35 , s. 31

35 , s. 32

38, s. 1

38, ss. 1 0—1 2 (Investm en ts), 35 1
1 26 , s. 1 (Forfe itu re), 676
1 27, s. 28 (Lien s), 6 1 7
63, s. 3 (Mortgage s of S h ips)

, 609

99, s. 1 , par . 8 (In ju n ction s 758

69 (Mortgage D eb ts), 485
1 32 (Investm en ts), 35 1

c . 1 44 (Life Assu ran ce), 432
31 Vict . c . 4 (P u rchase of R e ve rsion s), 1 70 , 1 71
31 32 Vict. c . 86 (Marin e In su ran ce), 432
32 85 33 Vict. c . 46, s. 5 (D eb t), 857b
33 34 Vict. c . 28 (S olicitors), 1 5 7

21 22 Vict .

22 23 Vict .

23 24 Vict .

25 26 Vict.

28 29 Vict .

30 31 Vict .

0

6

9

9

0

0

9

9

9

9

9

9



5 00 IN D EX .

STATU TE S—con tin u ed.
33 34 Vict . C . 93 (Married Wom en ), 820, 823 , 833, 834—845 ,

36 Vict. C . 1 2, s . 1 (Cu stody of In fan t), 797
Vict . c . 66 (Judicatu re Act, 2

,
20

37 38 Vict .

38 39 Vict.

40 41 Vict .

44 45 Vict .

C O

0

0

0

0

0

0

O

O

66 , s. 1 6 (Ju risdiction ofHigh Cou rt), 75 l a
66 , s. 24 (Con cu rren t Ju risdiction ), 20, 64, 75 1a
66 , s. 25 (Chan ges in certain poin ts of Ju ris

pruden ce), 20
66 , s. 25 (2)

(S tatu te of Lim itation s), 268
66 , s. 25 (3
66 , s. 25 (4) (M erger), 20
66, s. 25 (5) (S u its for P osse ssion b yMortgagors),
560

(Waste), 31 9a

66 , s . 25 (6) (Assignm en t of D eb ts an d Ch oses in

Action ), 434
66 , s . 25 (7) (S tipu lation n ot of th e E ssen ce of

Con tracts), 41 4
66 , s. 25 (8) (In ju n ction s an d R e ce ive rs), 5 22,
761

66 , s . 25 (3
10) (Cu stody an d E du cation of

3In fan ts), 7
66 , s. 25 (1 1 ) (Cases of Conflict n ot E n um erated),
20 , 26 , n

66 , s . 34 (3) (B u sin e ss assign ed to Chan cery
D ivision ), 7, l 02a, 1 05 , 1 32, 206 , 225 , 454, 466 ,
622, 637, 665 , 71 5 725 , 742

69, ss. 88, 89,
90, 91 (In ferior Cou rts), 20

c .

5 7, ss . 1
, 8, 9 (Lim itation on R e covery of Lan d,

50 (Married Wom en ), 823, 860—6

R en t , or M on ey charged on Lan d), 5 39
c . 57, s. 7 (B arrin g Mortgagor), 5 5 1

0

0

p

e

a

c

e

0 .

41 , s. 4 (Com ple tion of Con tract afte r D eath),0

O

62 (In fan ts), l 32a—1 32C
78, s . 4 (R econveyan ce of M ortgaged E state),
590 ,

n .

78 , s. 7 (P rior ity, Tackin g), 5 32
77, s. 1 0 (Adm in istration ), 472
77, s. 1 1 (1 ) (Ch oice of D ivision of Cou rt), 207
87 (P riority , Tackin g), 5 32
34 (Exten sion of Locke Kin g

’
s Act), 406, 486

486b
,
622

41 (Con veyan cin g Act , 85 3

406 , 41 1

41
, s . 1 4 (F orfeitu re of Lease s), 676

41 , s . 1 5 (Ob ligation of Mortgage e to Tran sfe r
in stead Of R e - conveying), 5 5 6a

41 , s. 1 6 (Leave for M ortgagor to in spe ctD eeds),
5 26

41
, s. 1 7 (R estriction on Con sol idation of Mort

gage s), 5 5 4a
41 , s. 1 8 (Leasin g P ow e rs of M ortgagor , an d of
M ortgage e in P osse ssion ), 5 1 4, 5 61
41 , ss . 1 9

,
24 (P ow e rs in ciden t to E state of

Mortgage e), 5 1 4, 5 22, an d page 366 (a).
41 , s. 25 (Action re spe ctin g M ortgage), 540a,an d
page 366 (a).

41 , 35 . 26—9 (S tatu tory M ortgages), 5 72C
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IND EX . 5 03

STATU TE S n con tin u ed .

5 7 Vict c 46 (Copyh olds), 339a,
(M e rchan t S h ipping Act), 609,

5 8 59 Vict.. C . 25 5 Costs), 5 66a

5 9 60 Vic t c . 35 l t), 344, 348a, 39-7
60 6 1 V ic t . c. 65 (Lan d Tran sfer Act), 367, 379, 398, 399 ,

STIP U LAT
‘

ION S IN CON TR ACTS , 41 4

STOCK,

r edu ction of, 63

SU B -PU R CHAS E , 431

SURCHAR GE AN D FALS IEY,

S U R ETIE S ,

Con trib u tion b e tw e en 6 33 - 5

righ ts b f
“
credito rs and su re ti e s, 1 64 65 4—8

SU R PLU S ,
righ t of h ei r or

-
n ext of kin or execu tor to, 285—299

TACKIN G , 329—5 34, 603, 604

TE NAN T,

interpleade r b y, 741

TERM OF YEAR S ,
tru st s Oi', 239—243

TE STATOR S ,
agreem en t to influ en ce , 1 37

TIMB ER ;

tru st as to , 31 9

w h e re tim e is -O i th e e ssen ce of.acon tract,
stipulation s as to, 41 4

TITHE S AN D MOD U SE S , 667

TITLE ,

m un im en ts of, 394, 395

w an t. of, 41 5 , 41 6

b u ying apre ten ded , 430

TRAD E ,

con tracts or con di ti on s in re strai n t of, 1 41

TRU S TS IN GE N E R AL,

defin ition of 224

division of, 226

extent of
'

ju risdie tion ove r, 225



5 04 INDEX.

TR U S TS , CON STR U CTIVE ,

defin ed , 322

in respe ct of repairs or im provem e n ts, 323

in favou r of creditors , 324

on acovenan t or agre em en t to convey, transfer prop
erty, 0 1

’

pay

m on ey , 325 , 326

ven dor
'

s l ien for u n paid pu rchase -m on ey, 327
—332

of l ease , of w h ich a ren ew al is ob tain ed b y aperson ha
v mg a

l im ited in tere st, 334, 335

on aw ron gfu l con ve rsion or al ienation of tru st prOperty i336
—8

of m ortgaged e state , 339 , 339a

of deb t du e from exe cu tor , 340

TR U STS , EXP R E S S CHAR ITAB LE . S e e CHAR ITIE S .

TR U STS ,
EXP R E S S P R IVATE ,

defin ed , 227

m ode of de clarin g , 228—230
b y w h at w ords created , 231—3
pre catory tru sts, 232, 238a

h ow a devise or b e qu est m ay b e verbally im pressed w ith a
tru st, 234

in ten ded tru st , th ou gh void, exclu des cl on es from takin g
b en efi ciall y, 235

execu ted an d execu tory, 30, 236, 237

gove rn ed b y th e sam e rul e as legal estates, 238
of term s for years, 239—243
created w ith out cest'w l que tru st

’

s kn ow ledge , 244
w hat w ill b e en forced, 245
execu tion of m arriage articles, 246
assignm en ts for b en efi t of creditors, 247—25 2
revocab len e ss ofacon signm en t or rem ittan ce , 253
revocab le n e ss of a conveyan ce of equ itab le property, or a
declaration of tru st in favou r ofavolu n teer, 254, 25 5

effect of a direction or pow er to raise m on ey ou t of ren ts for

deb ts, &c ., or ofacharge , 256
bar of, 267

pe rform ed as to th e m ain in ten t, 269
w h ere legal an d equ itab l e estates have n o separate existen ce , 270
for an al ien , 271

TR U STS , IMP LIED ,

som e tim e s cal led con stru ctive trusts, 321

defin ed , 282

in apow e r , 283, 284

w h e re tru sts fail or th e prope rty is un exhausted, 285

on an ab solu te gift, w ith an in efi ectual or par tial trust, or a
void con dition ,

286

on acon veyan ce w ith ou t acon sideration ,
an d Wi th ou t au se or

tru st, 287—290
on alim i tation of aparticu lar in terest on ly, 291

—3
of un disposed-oi re sidu e of te stator

'
s pe rsonalty, 294

of u n disposed-of produ ce of real estate , 295 , 296

of u n disposed-of par t ofm ixed fun d , 297

of un disposed-of par t of m on ey directed to b e conve rted, or of
th e produ ce , 298, 298a

failu re of ob je cts for con versm n , 299, 300

charge s, 301
—31 0
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TR U STEE S—con tiw ued.

w h ere trustee s took th e fe e , 398

conveyan ce of legal estate to cestw i que trust, 399

se ttlem e n t ofaccoun ts, 400

du ty ofkee ping accoun tsan d ren de rin g in form ati on , 400, 401

righ t of retain e r , 402a

in bankruptcy or in solven cy, 876
—8, 891

U S U RIOU S TR AN SACTION S , 40, 729

VEN DOR ,

m isrepresen tation or con cealm en t b y, 1 1 2
—1 2

ven dor
’
s li en , 327—332

natu re Of,an d reason s for , 327
w h e re it originally exists, 328

con tin uan ce th ereof, 329

again st w h om it exists, 330—2
VIGILAN TIB U S ,

n on dorm ien tibus w qu itas su bven it, 33

VOID AN D VOID AB LE CON TR ACTS AN D IN STRUME N TS .

S ee FRAU D .

distin ction b e tw een ,as regards confirmation , 1 46
can cel lin g, 725

—738

VOLU N TAR Y. S ee CON S IDE RATION .

VOLUN TEE R . S e e CON S IDE R ATION .

righ ts of, 49

w h en ascollate ral relation n ot a, 1 98
frau d of, 200

re vocab len e ss of a conveyan ce of equitab le property , or a
declaration of tru st in favou r ofavolun te er , 254

w h en volun tary deed can ce lled, or en forced, 731—3

WARD S . S ee INFANTS .

WASTE ,

in jun ction to restrain , 319, 763—8a
b y am ortgagor, 5 59

by am ortgage e , 5 1 4

accoun t in case s of, 666
equ itab le , 319, 31 9a, 766—8 11.

WEAK U N D ER STAN D IN G ,

frauds on person s of, 1 30

WELSH MORTGAGE , 578
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2 STEVEN S AN D SON S , LIM ITED ,

ANNUAL COU NTY COU RT PRACTICE.
—The An n ual Co u nty

Co u rt Practice ,1 90 0 .
—B y HisHonour Ju dg e SMYLY, Q .C. 2 vols.

D em y 8vo. 253 .

“

I as profession gen eral ly have gratefu lly recogn ized th e very.
great valu e of

this b ook . It adm irab ly ful fils th e essen tial requ isites of a; practice b ook . It Is

com p lete Wi th ou t b ein g dis
’

cursive or of un w ield
yl
b ulk : It is accurate an d easy of

r e ference ,an d th roughou t b ears th e stamp of avm g been com p il ed. b y am an
w h o is t

A
b ornu g h lvacq uain te d w ith h is sub Ject .

—Law Tom es.

AN N UAL D IG ES T.
—Me w s

'
. Vide D ig est.

”

AN N UAL LIB RARY (LAWYER'S )
1) Th e An n ual Practic e .

—S N OW, B URNEY,and STRIN G
2) Th e An n ual D ig e st—MEWS . (Issued Quarter ly.)
3) Th e An n ual S tatute s

—LEW .

(4) Th e An n ual Co u nty Co u rt Pr
‘ac tlc e .

—SMYLY.

A nnual S ubscrip tions. For Com plete S eries, as ab ove , deli vered on

th e day of pu b lication , n et, 2l. 5 8. N OS . 1
,
2
,
and 3 on ly, n et, l l . 1 58.

N os. 2
,
3, and 4 on ly, n et, l l . 1 5s. (Carriage extra,

Fu ll p rosp ectusforw ar ded on app lication .

AN N UAL P RACTIC E (THE).—Th e An n ual Practic e . 1 900. E dited

b y THOMAS S N OW , B arrister -at-Law ; CHAR LE S B U B N EY, aMaster of
th e S uprem e Cou rt ; and F . A . STRIN GER , of th e Cen tral Offi ce .

‘
2 vols. 8vo . N et 25s.

Q D r . B lake Odgers, Q .C., has re-w ritten the N otes to Orders XIX.
,
XX.

,

XXI . and XXV. , re lating to P leading , S tatem en t of Claim , D efence and
Cotm ter -claim , and P roceedings in Lieu of D e murrer .

A b ook w h ich every practising Engli
sh law yer m u st have .

”—Law Quarter ly.

It Is on ly b y th e h elp of thi s estab h ed b ook 0 1 practice that apractition er
can carry on h is b u sin ess.

”—Law Tim es.
Every m em b er of th e bar , in practice ,an d everyLondon sol icitor,atall events,

finds th e last edi tion of th e An n ual Practice an e cessity .

’ —S olicitors’ Journal.
AN N UAL S TATUTES .

—Le ly . Vide S tatu tes.

AR B ITRATION .
—Moz ley-S tark

’
s D u tie s ofanArb itrato r u nde r th e

Wo rkm e n
’

s Com pe nsation Act, 1 8 97 .
—With N otes on th e Act

and R ul es, an d Appendices con tain in g th e Act, ase lection from th e
Workm en

’
s Com pen sation R ul es, 1 898, an d th e Medical R efe rees

’

R eg u lation s. B yA .MOZ LEY-STARK
, S olicitor . R oy . 1 2m o . 1 898. 5 3.

Russ e l l’s Treatis e o n th e Po w e r an d D uty of an Arb itrato r ,
and th e Law of S u b m iss ion s and Aw ards ; w ith an Appen dix
of Form s, an d of th e S tatu te s relatin g to Ar b itration . B y FR AN CIS
R U S SELL. E igh th E dition . B y E DWAR D JAME S P OLLOCK, E sq ., an
Ofiicial R efere e of th e S uprem e Cou rt of Ju dicatur e , an d th e late
HERB ERT R U SSELL, E sq .

,
B arriste r -at-Law . R oyal 8vo . 1 900.

ARCHITECTS . m e
a Civil E n gin eers.

” (N ear ly ready-l 308

AVERAG E.
—Hopkin s’ Han d - B o o k of Ave rag e

—Fourth Edition .

B y MAN LEY HOPKI N S , E sq . D em y 8y o. 1 884 . l l. 1 8.
Low n d e s

’
Law of G e n e ral Ave rag e

—E n g lish an d Fore ign .

Fou rth Edi tion . B y R ICHARD LOWN DE S , Averag e Adjuster . Au th or .

of Th e Law of Marin e In suran ce ,
” &c . R oyal 8vo. 1 888. l l. 1 08 .

0

Th e m ost com plete store of materials relatin g to th e su b ject in every par
t1cu lar .”—Law Quar ter ly R eview .

AUCT ION EERS .
—Hart's Law re lating to Auction e e rs—B yHERRR

HART
, E sq ., LL .D . , B arrister-at-Law . D em y 8vo . 1 896 . 78 . 6d.

BALLOT.
—Fitzg e rald ’

! Ballot Act—With an In trodu ction . Form in g
aGui de to th e P rocedu re at Par liam en tary and Municipal E lection s.
S econ d Edition . B y GERALD A . R . FITZ GE RALD

, E sq . , B arrister
at-Law . Fcap . 8vo. 1 876 . 6s. 6d.

BANKIN G .
—Walke r’s Treatise o n Banking Law —S econd Edition .

B y J. D . WALKE R
, E sq ., Q .C. D em y 8vo . 1 885 . 1 5s.

BAN KR U PTCY.
—Law ranc e 's P re c e d e nts of De e ds of Arrang e

m e nt b e tw e e n De b to rs and th e ir Cre d ito rs ; in cludin g Form s
,

w ith In trodu ctory Chapters, also th e D e eds Of Arran gem en t Acts
,

1 887an d 1 890, w ith N otes. Four th Ed. B y E . AR THUR SMITH, E sq .,
B arrister -at-Law . 8vo. 1 892. 78. 6d.

Concise, practical , and reliab le .”—Law Times.
A ll standard Law Worksar e kep t in S tock, in law calfand other bindings.
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’

B AN KRU PTCY—con tin ued .

William s
' Law and P ract ic e in Bankru ptcy.

—Com prisin g th eBankruptcy Acts, 1 883 to 1 890, th e Ban kr uptcy R ul e s an d Form s,

1 886, 1 890, the D eb tors Acts, 1 869, 1 878, th e .Bank ruptcy (D ischarg e
an d Closure)Act, 1 887, th e D e eds of Ar ran g em en t Act. 1 887, an d
th e R u le s th er eun der . B y th e R igh t Hon . S ir R OLAN D L . VAU GHAN
Wm m s

,
aLord Ju stice of Appeal . S even th Edition . B y E DWARD

WM . HAN SELL, E sq ., Barrister -at -Law . R oy . 8vc . 1 898. 303 .
Th e l eadin g text-book on bankruptcy .

”—Law Journ al.
BASTAR DY. B ott. Vida“Affiliation .

B ILLS OF EXCHANG E—Cam pb e ll's R u ling Cases . Vol . IV.

Vide D ig ests.
”

Chalm ers ’
D ig est of th e Law of B ills of Exc han g e , Prom isso ry

N otes , C heq ues and N egotiab le Sec u r ities . Fifth Edition .

B y His Hon our Judg e CHALMER S, D rau ghtsm an of th e Bill s of
Exchan g e Act . D em y 8vc . 1 896 .

Th e leadin g book on bi lls of exchan ge ; it is w ell kn ow n , w idely used , an dhi ghly appreciated .

”—Law Journal .
Each section havin g appended to it illu stration s in th e nature of short statem ents

of decided cas es. These are prepared w ith that skilfu l con cisen ess of w hich th e
learn ed Ju dge is am aste r .

”—Law Tim es.

B ILLS OF LAD ING .
—Legg ett’s Treatise o n th e Law of B ills of

Lad ing
—S econd Edition . B y EU GENE LEGGETT, S olicitor and

N otary P u b lic . D em y 8y o . 1 893. 303 .

Po lloc k
'
s

‘

B ill of Lad ing Exc eptio ns—B y HEN RY E . P om ocx .

S e con d E dition . D em y SW . 1 896 . 1 08 . 6d .

B OOK-KEEP !NG .
—Matthew Hale 's S ystem of B ook-keeping for

S o lic ito rs , con tain in g aList of all Books n ecessary, w ith acom pre

h ensive description of th eir ob jects and u ses for th e purpose of

D raw in g Bills of Costsan d th e renderin g of Cash Accoun ts to cli en ts
also sh ow in g how to ascertain P rofits derived from th e b usin ess w ith

an Appendix . D em y 8y o. 1 884. 5 3 . 6d.

Th e m ost sensib le , use ful , practical little w ork on solicitors’ book-keepin g
that w e have seen .

”—Law S tuden ts" Journal.

B U ILD ING S OC l ET IES .
—Wu rtz b u rg on B u ild ing Soc ieties .

Th e Law re latin g to Buildin g S ocieties, w ith Appen dices con tain in g
th e S tatu te s, R egu lation s, Act of S ederun t, an d P receden ts of R u l es

an d Assuran ces. Th ird E di tion . B y E . A . WU RTZ B UR G, E sq .Barrister -at-Law . D em y Svo . 1 895 .

W ill b e of use n ot on ly to law yers b ut also to secretaries an d directors ofbuildin g societies. It is a carefully arran g ed an d carefully w ritten book.”
Law Tim es .

CANALS.
—We b ste r’s Law R e lating to Canals .

—B y R OB ERT G .

WEB STER , Esq .,
Barrister -at -Law . D em y 8y o 1 885 . l l . 1 3.

CAR D INAL RU LES—S ee “Legal In terpretation .

CAR R IERS .
—Carver's Treatise o n th e Law re lating to th e Car

r iag e of G oods b y S ea
—S econ d Edition . B y Tn om s G ILB ER TCARVER , E sq .,

Barrister-at-Law . R oyal SW . 1 891 . l l. 1 28.

A reco ed au thority .
”—S olicitors’ Journal .

A care 111 an d accurate treatise .
’—Law Quar ter ly R eview .

Mac nam ara
'
s Dig est o f the Law of Carr iers of G o ods and Pas

s e ng e rs b y Land and In te rnal Navigation .
—B y WALTE R HEN RY

MACN AM ARA, E sq .,
Barrister -at-Law , R eg istrar to th e R ail w ayCom m ission . R oyal 8vo . 1 888 . l l . 88 .

A com plete epitom e of th e law relating to carriers of every class."—R ailw ay
688 .CHAMB ER PRACT IC E.

—Arc h ibald's P ractice at Ju dg es'Cham
b e rs and in the D istrict R e

g
strie s ; w ith Form s of Sum m on ses

an d Orders. S econd E dition . y W . F . A . An om B ALD , E sq ., B ar

riste r -at-Law , an d P . E . VIZ ARD, of th e Sum m on s and Order “

D e

partm en t. R oyal 1 2m o. 1 886. 1 5 8.

fig
“A ll standard Law War/csare kep t in S tock, in law calf and other b indings.
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STEVEN S AND S ON S , LIMITED ,

CHAN CERY,and Vida“Equity .

Dan ie ll's C hancery Practic e. —Th e P ractice of th e ChanceryD iw sion
of th e Hi gh Court of Ju stice an d on appeal therefrom . S ix th E dit.

B y L . FIELD, E . C .D UNN .and T. R m TON ,assisted b yW .H . U PJORN ,

E sqrs.,Barristers-at-Law . 2 vols . in 3 parts. 8yo. 1 882-84. 61. 6e.

Dan ie ll’s Form s and Prec edents of P roceed ings in the C hanc ery
D ivis ion of the High Cou rt of Justic e and o n Appeal th erefrom . Fourth Edition . B y CEAR LEs BURN“, B .A . Oxon ., a

Master of th e Suprem e Court. R oyal SW . 1 886. 23. 1 0s.

Mew s ’ D ig est—Ville “D ig ests," p . 1 1 .

CHARTER PARTIES .
—Carver. Vida Carriers.

Le e tt
’
s Treatise on the Law of Charter Parties—B y EU GENE

com -r, Solicitor and N otary Pu b lic. D em y 8vo. 1894. 25s.

CHILDREN .
—Hall's Law Re lating to Ch ildren. B y W . CLARKE

HALL, E sq . B arrister
-at-Law . D em y SW . 1 894. 4a.

CHU RCH LAW.
—Wh itehead ’

s Ch u rch Law —B ein g a Con cise
D ictionary of Statutes, Can on s, R egulations, and D ecided Cases
affectin g the Clergy and Laity . S econd Edition . B y BEN JAMIN
WR ITERRAD , Esq ., Barrister-at-Law . D em y 8r o. 1 899. 1 03. 6d.

“A perfect m in e of learning on all topics eoclesiastical .”—Dafly Telegraph.
Th e S tatu tes relating to Church and Clergy (reprin te d from

“Chitty’ s w ith P reface an d Index . B y BEN JAMIN
Wm TEnEAD , Esq . Barrister-at-Law . R oyal 8vo. 1 894. 6s.

C IVIL ENG IN EERS - Macassey and S trahan
’
s Law re lating toC ivil Eng ineers,Arch itects and Contractors—With aChapter

on Arb itration s. Second Edition . B L. LM N GsTON MACAssEr an d
J .A. STRAR AN ,Esqrs.,B arristers-at aw . D em y 8yo. 1 897. 1 28. 6d.

Con tain sa.statem ent of law an d u sag e w hich is at once full an d reliable .
S olicitors’ Journal,Jul y 10, 1 897.

CoLLIS iON S .—Marsden ’
s Treatise on th e Law of Collisions at

S ea—Fourth Edition . B y R EGIN ALD G .MArsDaN ,E sq .,
Barriste r

at-Law . D em y 8vo. 1897. l l. 8s.
Mr .Marsden ’

s book stands w ithout arival .”—L¢m Quar terly R eview .

May b e relied upon asatrustw orthy authority.”—8hip pimg Gazette.
COMMON LAW. Ch itty's Arc h b o ld's Practic e.

E di tion . B y TE ouAsWm s Cm rr r , assisted by J. Sr . L . LEsrm ,

E sq rs., Barristers-at-Law . 2 vols. D em y SW . 1 886 . (P ub lish ed
at 3l. 1 38. 6d.) R edu ced to n et, 3os.Ch itty's Form s—Vida Form s .

Elliott
'
s O utlines of Com m o n Law —Specially reparad for S tu

den ts. B y MARTIN ELLIOTT, E sq . B arrister-at aw . D em y 8vc.
1 898. 1 08. 6d.

Will prove of th e greatest assistance to studen ts.”—Law Tim es.
Mew s

' Digest—Vick “D ig ests,
”
p . 1 1 .

Po lloc k and Wrig ht
'
s Poss ess io n in the Com m on Law .

Parts I .an d II .by S ir F .Pom ocx, Bart. Barrister-at-Law Part III .
b y R . S.Waxon r, E sq .

, Barrister -at-Law . SW . 1 888. Se. Gd.

Sh irley. Vide “Leadin g Cases.”
Sm ith 's

“
Manual of Com m o n Law —For Practition ers and Stu den ts.

Com

g
n sing th e Fu ndam en tal P rin ciples, w ith u sefu l Practical R u les

and eoxsion s. B y JOSIAH W . SMI TH
, Q .C. E leven th Edit.

B y C. S PURLING,E sq ., Barrister -at-Law . D em y 8vo. 1 898 .

The m-ran ent is clear and m
of th e w ork, nogtecxgily for el em en tary stii
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Law Quar ter ly R eview .

fl,
" A ll standardLaw Worksar e kep t in S tock, in law calf and other bindings.



https://www.forgottenbooks.com/join


6 STEVEN S AN D SON S , LIM ITED ,

CONTRACTS—Add iso n on Con tracts—A Treatise on th e Law ofCon tracts. 9th Edit . B y HOR ACE SMITH,E sq ., Ben ch er of th e Inn er
Tem ple ,M etropolitan Mag istrate , assisted b y A . P . P E RCEvAL KEEP ,
E sq ., Barrister -at-Law . R oyal 8vo . 1 892. 21.

This an d th e com pan ion tr eatise on th e law of torts are th e m ost com plete
w orks on these su bjects,an d form an alm ost in dispen sable part of every law yer’s
library.

”—Law Journab.
Anso n ’

s P rinc ip le s of th e Eng lis h Law of Co ntract—B y S ir
W . R .AN SON

,
Bart . Barriste r -at-Law . N in th Edi t. 1 899. 1 03 . 6d.

Cam pb ell's R u ling Cases . Vol . VI . Vida D ig ests.

Fin c h
’
s S e lectio n of Cases o n th e Eng lish Law of Contract.

S econ d Edition . R oy . 8vo. 1 896.

Fry. Vida Spe cific P erform an ce .

Leake's Law of Contracts—A D ig est of P rin ciples of th e Law ofCon tracts. Th ird Edition . B y STEPHEN MARTm LEAxE
,
E sq .

,Barrister -at-Law . D em y 8vo . 1 892.

Com plete ,accurate , and easy of referen ce .
—S olicitors’ Journal.

Clear , con cise , accurate , an d exhaustive ."—Law Tim es .

Po llock
'
s P r in c iples of Co ntract—Bein g aTreatise on th e G en eral

P rin ciples r elatin g to th e Validity of Agre em en ts in th e Law of
E n g lan d. S ix th Edition . B y S ir FREDE R ICK P oLLoox, Bart. , B ar
riste r -at-Law

,
Au th or of Th e Law of Torts,” “D ig est of th e

Law of Par tn ership,
” &c . D em y 8vo . 1894. 283 .

“A w ork w hich, in our Opinion . sh ow s great abil ity , a. discern ing intell ect,a
com prehensive m ind,an d painstakin g in dustry.

—Law Journal.
CONVEYANC ING .

—B r ic kdale do Sh e ldo n .
-Vide “Lan d Tran sfer .

Dart. Vida Ven dors an d P u rchasers.

D ic kin s
'
P reced ents of G en e ral R eq u is ition s o n Title , w ith Ex

planatory N otes and Ob servation s. S econd E dition . B y HER B ER T

A. D ICKIN S, E sq . Solicitor . R oyal l Zm o. 1 898. 5 8.
W e can n ot do better than advise every law yer w ith aconveyan cin g practice

to pur chase th e l ittle book an d place it on his she lves forth w it —Law N otes.

G re enw ood
’
s Man ual of the P ractic e of Co nveyan c ing , sh ow in g

th e presen t P ractice relatin g to th e daily rou tin e of Con veyan cin g in
S olicitors

’ Offices. To w h ich are added Con cise Com m on Form s inCon veyan cin g—N in th Edit . E dited b y HAR RY G REENWOOD,M .A .
,

LL .D ., E sq . Barrister -at-Law . R oy . SW). 1 897. 203 .

Th e n in th edition w ill m ain tain th e r epu tation w hich th e w ork has lon g ago
acquired of being on e of th e best exposition s w hich th e En glish law yer possesses
of th e presen t practice re latin g to th e dail y rou tin e of conveyan cing in solicitors’

Offi ces. We b ey e tested it at various poin ts of asom ew hat critical character ,an dhave n o hesi tation in pron ou ncin g it up to date an d in every w ay reliable as a
gui de to m od ern conveyan cin g practice .

”—Literatur e .
W e shoul d lik e to see it placed b y h is prin cipal in th e han ds of every articled

clerk. On e of th e m ost u seful practical w orks w e have ever seen .

"—Law S ta. Jo.

Ho od and C hallis ’ Co nveyan c ing and S ettled Land Acts , an d
som e oth er recen t Actsaffectin g Con veyan cin g . W ith Com m en taries.

B y H . J. E con and H . W . CHALLIS. F ifth E dition . B y E . W .CHALLIS, assisted b y J . I . STIRLIN G
, E sq rs.

,
Barriste rs-at-Law .

R oyal 8vo. 1 898 . 1 88.
That l earn ed , excellen t an d useful w ork.”—Law Tim es .

Th is Is th e best coll ection of con veyan cin g statute s w i th w hi ch w e are
acquain ted. Th e exce l le n ce of th e com m en taries w hich form art of th

'

book is so w e ll kn ow n that it n ee ds n o recom m en dation from u s .

’—~L£w Jou rnals.
Jac kson and G osset. Vida In vestigation of Title .

”

Jac kson and G osse t's P rec ed e nts of P u rc hase and Mo rtgag e
D eeds—B y W . H OWLAND JACKSON an d THOR OLD Gossnr

, E sqrs.,Barristers-at-Law . D em y Svo. 1 899. 6d.“N ot th e leas t m erit of th e collection is that each P receden t is com ple te in
i tself, so that n o d ippi ng abou t an d adaptation from other parts of th e book are
n ecessary.

—Law Journal, D ec. 30, 1 899.

fl
! Th is form s acom panion volum e to Investigation of Title b y

th e sam e Au thors, r ide p . 17.

All standard Law Worksare kep t in S tock, in law calf and other bindings.
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CONVEYANClN G—con tinned.

Morr is. Vida Paten ts.

Palm er's Com pany Prec edents—For u se in relation to Com pan ies
su b ject to th e Com pan ies Acts.

Part I . COMPANY FORMS . Ar ranged as follow sz—P rom oters,
PTOSPGOWSQS , U n derw ritin g , Ag reem en ts, M em oranda and Ar ticles
ofAssociation, Private Com pan ies, Em ployés’ Ben efits, R esolu tions,
N otices, Certificates, P ow ers of Attorney ,D eb enture s and D eb en ture
S tock

, B an kin g an d Advan ce S ecu rities, P etition s,Writs, P leadin gs,
Judgm en ts an d Orders, R econ stru ction ,Am algam ation , Special Acts.W i th Co ion s N otesand an Appen dix con tain in g th e Acts and R ules.Seven th di tion . B y FRAN CIS BEAUFORTPALMER , Esq . , B arriste r-at
Law , assi sted b y th e Hon . CRARLiis MACNACR TEN

, Q .C.
,an d AR THUR

JonN Esq ., Barrister -at-Law . R oyal 8vc . 1 898. 368.
N 0 com pan y law yer can afford to b e w ithou t it.”—Law Journal.

Part II . WIN DIN G-U P FORMS AND PRACTICE . Arrang ed asfollow s—Com pu lsory Windin g -U p,Volun tary Win din g -U p.Wind
In g -U p un der S upervision , Ar ran g em en ts and Com prom ises, w ithCopiousN ote s, an d an Appen dix ofActsan d R ul es. E ighth Edition .

B y M 01 8 BEAUF ORT PALMER , assiste d b y FRANK Evm s
,
E sq rs.,Barristers-at-Law . R oyal 8vo . 1 900. (N ear ly ready.) 328.

“Palm er’s ‘Com pany P receden ts ’ is th e book pm excel le nce for practition ers.
There is nothin g w e can think of w hich shou ld b e w ithin th e covers w hich w e do
n ot find .

”—Law Jou rn al.
Part III . D EB ENTURES AN D DEB ENTURE STOCK, in cluding

D eb en tur es,Tru stD eeds,Stock Certificates,R esolu tions,P rospectu ses,
W rits, P leadin g s, Ju dgm en ts, Orders, R ece ive rsh ips, N otices, Mis
ce llan eous. With Copiou s N otes. E igh th Edition . B y FRAN CISBEAUF ORT PALM ER , E sq ., B arrister -at-Law . R oyal 8yo. 1 900.

(N ear ly ready .) 21 8.

Prid eaux
’
s Prec edents in Co nveyanc ing—With D issertation s on

its Law and P ractice. 17th Edit . B y Joim WHITCOMB E , E sq .,Barriste r-at-Law . 2 vols. R oyal SW . 1 899. 31. 1 08.
‘Prideaux is th e best w ork on Conv ancing .

”—Law Journal .
Accurate, con cise , clear, and com en sive in scope , and w e know of no

treatise u pon Conveyancing w hich is so g en erally useful to th e practition er .

"

I-te cen t ls
'

s1ation has com pel led th e Editor to re-w rite som e of th e pref
lim inary diss tion s. He has eviden tly taken gr eat pains to in corporate th e
effect of th e Lan d Transfer Act of —Thc Tim es.

CORON ERS.
—Jervis on Coron ers .

—Th e Coron ers Acts, 1 887 and
1 892. With Form s and Preceden ts. S ixth E dition . B y R . E .

Mu am m aa, E sq ., B an i ster -at-Law . P ost 8vo . 1 898. 1 08. 6d.
In all resp ects ad equate and exhaustive.”—Law Tim es .

COSTS .
—Joh nson's B ills of Costs in th e High Cou rt of Ju stice

an d Court of Appeal , in th e Hou se of Lords an d th e P rivy Coun cil ;
w ith th e Scale s of Costs an d Tab les of Fees in u se in the Hou ses of

Lords and Com m on s, relative to Pri vate B ills ; E lection P e tition s,
Parliam en taryand Municipal . In quiriesand Arb itrations u nder th e
Lan ds Clau ses Con solidation Act and oth er Ar b itrations. P roce ed

in g s in the Court of th e R ailw ay and Canal Com m ission , in th eCou n ty Cour t an d th e Mayor
’
s Court s. The S cales of Costs and

Tab le s of Fees in use in th e Court of Passag e , Liverpool , an d Con
veyancin g Costs ; w ith Orders an d R u les as to Costs and Court Fees,
an d N otes an d D ecision s relatin g th ere to. B y HORACE MAxWELL

Jaim sON , Esq .
,
Barrister-at-Law . R oyal 8vo . 1 897. II. 1 23.

It is difi cul t to con ceive how an y costs clerk or soli citor can go w rong w ith
aw ork of this kin d to guide him .

”—Law Tim es,
We consider th e book marvell ously accurate

th
an d w e are able to com m end

it in all confiden ce . On th e law of bills of costs 0 practition er , let h is busin ess
b e as w ide as it m ay, w ants nothing but such aw ork as th e one before us.”
A ll standard Law Worksare kep t in S tock, in law calfand other b indings.



s STEVEN S AN D S ON S , LIMITED ,

COS TS —contz'nued.
S um m e rhays and Toogood

'
s

'

P rec ede nts of B ills of Co sts

S even th Edition . B y THORNTON TOOGOOD ,THOMAS CHAR LES Tooooon ,
and C. G ILB ERT B AR B E R, Solici tors. R oyal 8vo. 1 896 . l l. 1 08 .

We b ste r
'
s Par liam e ntary Costs

—P rivate B ills, E lection P e tition s,
Appeals,Hou se of Lords. Four th Edition . B y 0 . CAVAN AGH, Esq .,

B arriste r-at-Law . P ost 8vo. 200.

COU NTY COU RT APPEALS .
—Cham ie r’s Law and Practic e re

lating to County Cou rt Appeals ; Mandam us, Proh i b i tion , an d

Certiorari . By D u nn.Gu n m an , E sq . D em y 8vo. 1 896 . 1 03.

COU NTY COU RTS . The An nual Cou nty . Court P ractic e ,
1 9 0 0 .

—B y His Honour Judg e Sm r
, Q C . 2 vols. 8vo. 1 1. 5s.

COVENANTS .
—Ham ilton's Co nc ise T reatise o n th e Law of

Cove nants—B y G . B ALDWIN HAMM ON , Esq ., E em ster-at-Law .

D em y 8vo. 1 888.

CR IMINAL LAW.
—Arch b o ld's Plead ing and Evide nce in Cr im i nal

Case s—With th e S tatu tes, P re ceden ts of In dictm en ts, &c. Tw en ty
S econd E dition . B y Wm u m F . Gau ss and GU I S TEPHEN SON ,
E sqrs., B arristers-etoLaw . D em y 8vo. 1 900. l l. 1 1 8. 66 .

Ch itty
'
s Co lle ction of S tatu te s re lating to Crim inal Law —(Re

prin ted from
“Chit With an In troduction and In dex .

B y W . F . CELE B, B ar rister -at-Law . Royal 8vo. 1 894. 1 00.

D isn e and G u nd
'
s Crim inal Law .

—A Sketch of its P rin ciples
and

‘

cc. By I W . D ISNEY an d Kn ow Gum m y
, Esq rs.,

B ar risters-at-Law . D em y 8vo. 1 896. 7c. 611 .
“W e th ink w e have h ere just w hat studen ts w ant. The w ork is b ase d u pon a.

perfect know ledge of the statute law , an d is com pil ed i tem th e best and m ost
recen t au th orities."—Law
Ke rs haw '

s B rief Aids to C rim inal Law .
—With N otes on th e P ro

cedur e and Eviden ce . B y HILTON Ksasn l w , Esq ., B arriste r -at
Law . R oyal 1211 1 0 . 1897. 38.

Me w s . Vida“D igest.
”

Rosco e 's D ig e st of the Law of Evide n ce in Crim inal Case s.
Tw elfth Edition . B y A. P . P e nm an KEEP , Esq ., B arrister-at
Law . D em y Svo. 1 898. l l. 1 1 3 . 6d .

“To th e crim inal In at it is his guide , philosoph er and frien d. What
Roscoe says most jndses , accept w ithou t quesfi on .

”—Law Times.

R eferences to th e provision s of th e Crim inal Eviden ce Act
,
1 898,

have b een in serted th rou gh ou t th e volum e , and th e Act itse lf
prin ted in the Appen dix of S tatu tes.

R usse ll's Treatise o n C rim e s and Misde m eanors .—S ixth Edit.By Hom on Sm u t , Esq ., MetrOpolitan P olice Magistrate, an d A . P .

Panam a.KEEP , Esq . 3 vols. R oy. 8vo. 1 896. 5 1. 1 5 s. 6d.

N o l ib rary can b e said to b e com plete w ith out th e new edition of Russe ll on
Cn m es .

”—Law Tim es.
In dispensab le in every Court of crim inal justice here and in our Colonies .

S h ir ley
'
s S ketc h ofthe Crim inal Law .

—SecondEdition . ByCHARLES
STEPHEN HUNTEB ,E sq ., B arrister -at-Law . D em y 8yo. 1 889. 73. (id.
War b u rton .

—V"

zde Leading Cases. Th ring .
—Vid¢ “Navy .

"

DEATH DUTIES .
—Fre e th's Acts re lating to the N ew Death Duty,

w ith an In troduction , A Dig est, Copious N otes, and an Appen dix
con tain in g th e Estate D u Form s,an d th e R u les. S econ d Edition .By EVELYN -Fm rn

, E sq ., eputy Con troller ofLegacy and S u cce s
sxon D u ties. D em y Bvo.

‘

1 897. 1 23 . 6d .

Th e offi cial osition of th e Author renders h is opinion on questions of procedu re of great v u s,and w e think that this b ook w ill b e found very useful to
soli citors w ho have to prepare accoun ts for du ty.

”—S olicitora’ Journ al.
Harm an's Financ e Act, 1 894 ,so far as it re lates to the D eath D uties.

W ith an In trodu ction an d N otes
,
an d an Appendix of Form s. By

J. E . HAM
, E sq ., Barrister-at-Law . R oyal 1 21110 . 1 894.

‘
e
’ 4” Law War/58{W in Stock, in law calfand other bindings.
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1 0 STEVENS AND SON S , LIMITED ,

ES TS .
—Cam pb e ll’s R u ling Cases .

—Arran g ed, An n otated, and
Edited by R OB ER T CAMPB ELL, of Lin coln

’
s In n , E sq ., B arri ster

-at

Law ,
Advocate of th e Scotch B ar , assisted by oth er Mem b ers of th e

B ar . With Am eri can N otes b y IRVING B eam ,
form erly Edi tor of

th e Am eri can R eports, and th e Hon . Luc iano A . Josrs . Royal

1 894-1 899. Half vellum , g ilt top , n et, each 25s.

Thefollow ing Volum es have been published

I.—Abandonment—Action. X.—Easement—Estate.
II.—Action—Amendment. XI.—Estoppe l—Executio

_

n.

III.—Ancient Light Banker. XIl.—Executor —Indemmty.
IV. Bankruptcy

—Bill of lading. Xlll.—Infant—Insurance.
V. Bill of Sale—Conflict of Law s. XIV.—Insurance—Interpretatlon.
VL—Contract. XV.—Judge —landlord and Tenant.
VIL—conversion—Counsel. XVI.—Larceny—Mandate.
VIII.—criminal Law—Deed. XVII.—Manorial Right—Mistake.
IX.—Defamation Dramatic and XVIII.—Mortgage—Neg ligence.

Musical Copyright. XIX.—Neg ligeqce—Partnership.
XX.—Patent. (N ear ly r eady.)
XXl.—Payment—Purchase for Value w ithout Notice . (In thep ress.)
XXII.—QuoWarranto—lliver.

Th e Volum es ar e sold separately.

An Addendum , con tain ing , under the approp riate title and ru le, N otes of

‘
J SPECIAL OFFER TO N EW SUB SCR IB ER S

Vol s. 1 to20,AB ANDON ]D §NT—PATENT, w ith Index toVol s. 1 to 1 0,net, £20.
PLAN or ru n WORK.

All the u seful au th ori ties of E nglish Case Law ,from th e earliest period

to th e presen t tim e, on poin ts of g en eral application ,
are collected an d

arran g ed in alphab etical order of su b je cts.
Th e matter un der each alphab etical h eadin g is arran g ed in sections, in

an order indicated at th e comm en cem ent of th e h eadin g . The m ore im

portan t and R u lin g Cases are set forth at l ength , su b ject on ly to ab ridg
m en t w h ere th e original report is un n ecessarily diffu se . Th e efi ect of

th e less importan t or su b ordinate cases is stated b riefly in th e N otes.
Th e aim of th e Work is to furnish th e practition er w ith E n glish Case

Law in su ch aform that h e w ill readily find th e in form ation h e requ ires

for ordinary purposes. The R ul in g Case w ill inform him , or refresh his

m em o as to th e prin ciples ; and th e N ote s w il l show in detail how th e

prin cip es have b e en applied or m odifi ed in oth er cases.
Th e Work w ill b e com pleted in 25 Volum es.

On e of th e m ost am b itious ,an d ou gh t to b e, w hen it is complete , on e of the
m ost gen erally useful l egal w orks w hich th e presen t cen tury has produced.

”

Literature.
A perfect storeh ouse pf th e rin ciples estab lish ed and illustrated by our

case law and th at of th e U nite d Sta -Law Times .

Th e general sch em e appears to b e e

f
oellent,and its execution reflects th e

test credit on every
b ody concern ed . t may, in deed , b e said to constitute ,

or th e t, the b ig -w ater mark of th e science of b ook-makin g.
”—Sat. R ev.

“A op esdm. of
.

law m ost ab ly execu ted, learne d accurate , clear,
con cise ; t perhaps its chi ef m en t is that it im resses on u s w hat th e practisin g
E n li sh law yer is too apt to forget

—that Eng ‘

sh law real ly is ab ody of prin
cip es.

”—The B r itish R eview .

Th e S eri es has b een maintain ed at a high level of excell en ce.
”—The Tim es,

S eptem b er 2oth , 1 899.

Dale and Le hm an n ’
s D ig e st of Cas e s,Ove rru le d , N ot Fo llow e d ,

D isapprove d , Approve d , D isting u ishe d , Com m e nte d on and
s pe c ially co ns id e re d in th e Eng lish Cou rts . B y Cm . Wi t.

ALF]! D ALE, an d R unonr Gu i nn e ss LEHMAN N , assisted b y CHAS .
H . L. N si sn , and HERB ERT H . CHILD , Esqrs., B arristers

-at-Law .

R oyal 8vc. 1 887. (Pu b lished at Z Z. R educed to net, 25s.

A ll standardLaw Worksare kep t in S tock, in law calfan d other bindings.
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D IG ES TS—con tinued.

Marsde n Vida Shippin g .

Mew s' D ig e st o f Cases re lati ng to Cr im i nal Law dow n to the
e nd of 1 8 97 .

—B y JOHN MEw s, Esq .
, Barrister -at-Law . R oyal

8vo . 1 898. 25 8.

MEW S ’ DIGEST OF ENGLISH CASE LAW.
—Con tain in g th e R eported

D e ci sm n s of th e S uperior Cou r ts, and aS election from th ose of th e
Ir ish Cou rts, to th e en d of 1 897. U nder th e g en eral Editorship of
JOHN MEw s, assisted b y W . F . BARRY

, E . E . H . BIR CH, A . H .

B ITTLESTON
, B . A. COHEN , W . I . COOK

, E . W . HAN sELL, J . S .

HEN DER SON , A . LAWR EN CE , J. M . LELY, R . C . MACKE N Z IE ,
E . MAN SON , R . G . MAR SDEN , H . J . N EWB OLT, A. E . R AN DALL,
J . R ITCHIE , J. SMI TH, J. F . WALEY

,
T. H . WALKER , an d W . A . G .

WOODS, E sq rs., Barristers-at~Law . In 1 6 vols. R oyal 8vo. £20

(B ound in half calf, gilt top , £3 n et extra.)
A vast u n dertakin g .

“
W e have tested several parts of th e w ork,w ith th e

resu l t of confirm i n g ou r im pre ssion as to th e accuracy of aw ork w hich is in dispensable to law yers .

”—Tke Tim es.
Lists of

.Cases follow ed , overru l ed
,
qu estion ed, &c .,

have b een
om itted from th i s D IGE ST, b u t th e Pu b lish e rs have in preparation aN e w

E di tion of D ALE an d LEHMANN ’
s OVER R ULED CASE S b rou gh t dow n

to the en d of 1 899
,
b y W . A . G . W OODS an d J. R ITCHIE

,
E sqrs.,

B arn sters-at -Law .

Th e An n ual D ig est fo r 1 898 . B y JOHN MEw s
,
Esq .

,
Barrister-at

Law . R oyal 8vo. 1 899. 1 5 8.

Th is D ig est is also issu ed quarterly, each part b ein g cum u lative.
P r ice to S u b scrib ers

,
for th e fou r parts payab le in advan ce, n et 1 78.

Law Jo u rnal Q u in q u en n ial D ig est. 1 8 90 -9 5 .
—An Analytical

D ig est of Cases P u b lish ed in th e Law Jou rnal R eports, an d th e Law
R eports, from Michaelm as S ittin g s, 1 890, to Trin ity S ittin g s, 1 895 .
B y GEOR GE A. S TR EETEN

,
E sq .

, Barrister -at -Law . 1 896 . It. 1 08.

fl
,
”To S u b scrib e rs to th e Law Jou rnal R eports, n et postag e 6d.

Extrem e ly w ell don e , w ith abun dan ce of headin gs an d cross referen ces
coul d n ot b e don e bett er.’—Law Tim es.

Talb ot and Fo rt’s Ind ex of Cases dud ic ial ly n otic ed (1 86 5
1 8 9 0 ) b ein g aList of all Case s cited in Ju dgm en ts reported from
M ichaelm as Term , 1 865 to th e en d of 1 890

, w ith th e p laces w h e re

th ey are so cited—B y GE OR GE JOHN TALB OT an d HU GH FORT, E sqrs.,Barristers-at-Law . R oyal 8vo. 1 891 . 25 8 .

This is an inval uable tool for th e w orker am ong cas es.
”—S olicitora’ Journal.

D ISCOVERY.
—S ic he l and Chanc e’s D iscove r —Th e Law relatin g

to In terrogatories, P rodu ction , In spection of Docum en ts, an d D is

covery, as w e ll in th e S uperior as in th e In ferior Cou rts, tog eth er w ith
an Appen dix of th e Acts, Form s an d Orders. B yWALTER S . S ICHEL .

andWILLIAM CHAN CE
,
E sqrs.,B arristers-at-Law .D em y 8vo. 1 883. 1 23.

D ISTRESS.
—O ld ham and Foster o n the Law of D istress .—A

Treatise on th e Law of D istress, w ith an Appendix of Form s, Tab le
of S tatu tes, &c . S econ d Edition . B y ARTHUR OLDHAM an d A. LA

TRORE FOSTER ,E sqrs.,Barristers-at-Law . D em y 8vc . 1 889. 1 83.

D IST R ICT CO U N C ILS—Cham b ers ’ D ig est of the Law re lating
to D istr ict Co u n c ils , so far as regards th e Con stitu tion ,

P ow ers

an d D u ties of su ch Coun cils (in cludin g Mun icipal Corporation s) in
th e m atter of P u b lic Health and Local Governm en t. N inth Edition .—B y GEORGE F . CHAMB ER S, Esq ., Barrister -at-Law . R oyal Svc .

1 895 . 1 08.

A ll standardLaw Worksare kep t in S tock, in law catf an d other bindings.
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l Z STEVEN S AND SON S , LDIHTED ,
’

DIVO R CE—B row ne and Pow les' Law and Practic e in D ivo rc e
and Matrim on ial Causes . S ixth E dition . B yL. D .Pow mss, E SQ-iBarrister-at-Law . D em y 8y o. 1 897. 258

Th e practitioner’s standard w ork on divorce pracfice."—Law Qua/r. R ev.
Kelly’s Frenc h Lam—Vida“Marriage.”

DOG S .
—Lupton’

s Law relating to D ogs.—B y Em ma: LurTON,
Solicitor . R oyal 1 2m . 1 888. 5 g.

DOMES DAY B OOKAN D B EYON D—Th ree Essays in the Early
Histo ry of Eng land. B y Professor MAITLAND . 1 897. 8vo. 1 5a.

EAS EMENTS.—Cam pb ell’s R u ling Case s . Vol .X. Vide“D igests.
”

G oddard's Treatise on the Law of Easem ents—B r JOHN Ln
ROU RN G ODDARD, Esq ., Barrister-at-Law . Fifth Edition . D em y
8v0 . 1 896. l l. 5 8.

“Has taken its place as astandard treatise b y virtue of that best eviden ce
of’

m erit, th e favour of those for w hom it w as w ritten .
”—J. of B ritish Architects.

N ow here has th e sub '

eet been treated so exhau sfi vel an d, w e m ay add,
so scien tifical ly as b y Mr . oddard . W e recom m end it to t e m ost carefu l study
of th e law student, as w ell as to th e library of th e practition er .”—Law Tim es .

n n es’ D ig est of the Law of Easem en ts. S ixth Edition . B y
L . 0 . 1m , lately on e of th e Judg es of Her Majesty’

s High Court
of Ju dicature,Madras. Royal 1 2m o. 1 900 7s. 6d.

Constructed w ith considerable care and pains. —Law Journal.
“W e have only th e pleasing duty remain ing of recom m ending th e book to those

in search ofaconcise treatise on th e law ofEasem ents.”—Law N ous.
ECCLES IAST ICAL LAW. Ecc les iastical Law Of theCh u rc h of En

g
land . B y th e late S ir R OB ER T PHILLIMORE , Bart.,

D .C.L. S econ Edition , b y h is son S ir WALTER GEORGE
PHILLIM ORE , Bart., assisted b y C . F . JEMM ETT,
LL M .,

Barrister-at-Law . 2 vols. R oyal 8vc . 1 895 . 31. 33 .

Th e fam ous treatise of S ir Robert Phillim ore w ill continue to hold aforem ostplace in our legal literature .
” —Law Tim es.

Th e task ofm diting P hill im ore
’
s Ecclesiastical Law w as n ot an easy on e.

S ir Wal ter Ph illim ore has execu ted it w ith brillian t success. He has brou ght to
th e w ork al l his father’s subdu ed en thusiasm for th e Ch u rch, h e has om itted
n othing that len t valu e to th e orig inal treati se, h e has expun from it w hat
cou ld b e spared, and has added to it everything that the esiastical law yer
can possibly need to lm ow .

”—m Jou rnal .

Wh iteh ead ’
s Ch u rc h Law —Bein g aCon cise D ictionary of S tatutes,Can on s, R eg ulation s, an d D ecided Cases affectin g th e Clergy an d

Laity . Secon d E dition . B y BEN JAMI NWHITEHEAD, Esq .,
Ban ister

at-Law . D em y 8vo. 1 899. 1 03 . Get.
“A perfect m in e of learnin g on all topics ecclesiastical .—Daily Telegrap h .

ELECT ION l N EQ U ITY.
- S e rre |l’s E u itab le Doctr in e of

E lection . B y GEORGE SERRELL, M .A., LL.D ., Esq ., Barrister -at
Law . Royal 1 2m o. 1 891 . 78. 6d.

ELECT ION S.
—Day’s Election Cases in [892 and 1 893 .—Being a.Collection of th e P oin ts of Law an d P ractice , togeth er w ith R eports

of th e Judgm en ts. B y S . H . D AY, E sq .
, Barrister-at-Law , Editor

of Rogers on Election s. R oyal 1 2m o. 1 894. 78. 6d.

He dde rw ick
’
s Parliam entary Election Manual z A P ractical

Han db ook on th e Law and Condu ct of Parliam en tary El ecti ons
in G reat B ritain and Ir eland, d esig ned for th e In struction an d
Gu idan ce of Candidates, Agen ts, Can vassers,Volun teer Assistan ts,
&c. B y T. C. H. HED DERWIOK, E sq .

, B arrister-at-Law . D em y
1 2m 0 . 1 892. 78. 6d.

Clear and w ell arranged.
”—Lm Quarterly Review .

A ll standardLaw Worksare kep ti n S tock, in law catf and etbar bindinya..
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ESTOPPEL.
—Eve re stand Strod e 's Law of Estoppe l. ByLm oam r

a nm o Em ma,and EDMUN D S rnonn , E sqrs., B arristers-at-Law .

D em y SW . 1 884. 1 83 .

EV I DENCE.—Cam pb e ll's R u ling case s. Vol .XI . .dw n igests.
"

Wills’ The o ry and Pract ic e of the Law of Evide n ce .
—B y

WM.WILLS , Esq ., B arriste r -at-Law . D em y 8vo. 1 894. 1 03. Gd.

It contains a large am ount of valuable in formation, very tersely and
accurately conveyed.

”—Law Tim es .
“W e consider that Mr .Will s has given th e profession auseful book on a

difi cult subject.”—Law N otes.
EVI DENCE ON COMM I SS I ON .

—Hum e -William s and Mac klin ’
s

Taking of Evide nce o n C om m iss io n : in cluding th erein Special
Exam inations, Letters of R equ est, Man dam us an d Exam ination s
b efore an Exam in er of th e Court . ByW. E . HUME-WILLIAMS andA . R om aMACKLIN ,

B ar risters-at-Law . D em y 8vc . 1 896. 1 28. 6d.

EXAMINATION G U I DES .
—B ar Exam inatio n G u id e . By H. D .

Woonoocx, and R . C. MAXWELL, Eagre ., B arristers-at-Law . P u b

lish ed after each Exam ination . N et 28. 6d.

Bar Exam inatio n G u id e—Vols. I . to IV. (1 895, 1 896, 1 897an d
Each , not 78. 6d.

Bar Exam ination G u ide—Le ctu re S upp le m e nt, 1 896 . N et 28.

S h earw ood
'
s G u ide fo r Cand idate s fo r th e Pro fe ss ions

,

of

Barriste r and So licitor.—S econ d E dition . B y Joan n A . Sm

w oon , Esq ., B arrister-at-Law . D em y SW . 1 887. 63.

Uttley
’
s How to B e com e a S o lic ito r ; o r, Hints for Artic le d

C le rks—B y T . F . U T’I‘IE Y, S olicitor . R oyal 12m o. 1 894. 5 8.

EXECUT ION S .
—Edw ards' Law of Exe c utio n upo n J udgm e nts

and O rde rs of the C han ce ry an d -Q u e e n
'
s B e nch D iv is ions.By C. J.EDWARDS, E sq ., B arrister -at-Law . D em y 8vo. 1 888. 1 63.

EXECUTORS .
—Macaskie ’

s Treatise on the Law o f Exe cuto rs
and Adm in istrato rs . B y S. C. MACAsxm ,E sq.,B arrister-at-Law .

8vo. 1 881 . 1 03. Gd.William s’ Law ‘

of Exe cuto rs and Adm in istrators.—N in th Edition .By th e Hon . S ir R OLAND VAU GHAN a m s, 8.Justi ce of th e Hi gh
Cour t. 2 vols. R oy. 8vo. 1 893. 31. 1 68.
“We can conscien ti ou sly say that th e present editi on w ill not only sustain,

b ut enhan ce the h igh repu tation w hich th e book has alw ays en joyed . Th e w an t
of a n ew edition has been distin ctly felt for som e tim e, and in this w ork,an d in
this w ork only, w ill th e practition er n ow fin d th e en tire law relatin g to e xecutors
and adm in istrato rs treated in an exhausti ve and au th ori tative fash ion , and
th oro ugh ly brought dow n to th e presen t date .

”—Law Journal .

William s’ Law re lating to Le gal R e pre se ntative s.—R eal and
P ersonal . B y SYDNEY E . Wu m me , E sq ., Au th or of Law an d
Practice relatin g to P e tition s,” &c . D em y SW . 1899. Cloth ,
We can com m end to both bran ches of th e pr6fession , and m ore especial ly

to —Law Tim es.
An excell ent law book, excellently got up , an d th ou gh it deal s w ith asubject

on w h ich th ere isan am ple li teratur e , its existen ce is justified b y its aim at bein g
‘
m as sh ort aform as p ossible , asum m ary of th e law of legal represen tatives as
m odified b y th e Land Tran sfer Act, —Pall Mall‘ Gazette.

FARM LAW OF.—Dixo n ’
s Law of th e Farm in cludin g th e Case s

an S tatu tes relatin g to th e su b je ct an d th e Agricul tu ral Cu stom sofEn g land andWale s. F ifth Edi tion . By AU B REY J. SPEN CER , E sq .

B arrister-at-Law . D em y 8vc . 1 892. 263.
A com plete m odern com pendium on agricu l tu ral matters.”—Law Tim es.

F I NANCE ACT.
—‘

Vide D eath D u ties .

”

FIXTU RES .
—Am os and Fe rard o n the Law o f Fixtu re s and othe r

Prope rtygal
-takin g b oth of aR eal and P ersonal Natur e . Third

Edition . y C. A . m m an dW.How m m ) Ronn ie ,Esqrs., B ar
msters-at-Law . D em y SW . 1 883. 1 83 .

fl
.
" A ll standardLaw Works are kep t in S tock, in law calfand other b indings.
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FORMS.—Arch ibald. Vida Cham b er Practice.
B u lle n and Leake .

-V~ide “P leading .

Ch itty's Fo rm s of Practical Pro ce e d ing s in th e Q ue e n ’
s B e n ch

D ivis io n .
—Thir te en th E di tion . By T. W. Cm r'rr an d HEEB EEr

Cm 'I'rY, Eagre ., B arristers-at-Law . (In preparation .)
Dan ie ll

’
s Fo rm s and Pre ce d e nts o f Proce e d ings in the C hance ry D IVIS Io n of the Hig h Co u rt of Justice ‘

and on Ap ealth e re from .
—Fourth Editi on . By CHARLES B umm r , B .A .

,
a

‘

ef
'

Clerk of th e Hon . Mr . Ju stice Chitty. R oyal 8vc . 1 885 . 21. 1 03.
Th e stan dard w ork on Chan cery Procedure .” -Law Quar terly R eview .

Se ton . Vida E quity.

”

FRAU D AN D M I S R EPRESENTAT I ON .
—Mo n c re iff’s Treatis e

o n the Law re lating to Fraud and Mis re pre se ntation .
—B y

th e Hon . F . MON OREIFF, B arriste r-at-Law . svc . 1 891 . 21 3.
FR EN CH C IVI L CO DE.

—Cac hard ’
s Fre nch C ivil Code .

—B
Y CAc m ) , B .A .

, and Cou n sellor -at-Law of th e N e w Yor
B ar,Licen cié en D roit de laFacu l té de Paris. D em y 8vc . 1 895 . 208.

C ode of Com m e m e—Vida Com m ercial Law .

”

FR ENOH COMMERC lAL LAW. G o irand ’
s T reatise up on

Fre nch Com m e rc ial Law and the P ractice of all th e Co u rts.—With aTh eore tical an d P ractical Com m en tary . Th e text of th e
law s relatin g th er eto, in cludin g th e en tire Code of Com oros

, w ith
a D ictionary of Fren ch Judicial Te rm s. S econd Edition . By
LE OP OLD Gom AEn

, Licen cié en dr oit. D em y 8vc .

‘

1 898. l l.

FR ENCH LAW—S e w e l|’s O utline o f Fre n ch Law as affe cting
B ritis h S u bj e ctS . B y J. T. B . SEWELL, M .A .

, LL.D .
, S olicitor .

D em y 8vc . 1 897. 1 03 . 6d.

GAME LAWS.
—Warry's Gam e Law s of En land . With anAppen dix of th e S tatutes relatin g to Gam e . B y TAYLOE WAB RY,

E sq ., B ar rister -at-Law . R oyal 1 2m o. 1 896 . 1 03 . 6d.

Th e auth or has treated th e subj ect in acl ear and lu cid style .

”—Law Tim es.

G OLD COAST OR D INANCES .
—G r iffith 's O rd inan ce s of the

G o ld C oast C o lo ny.
—B y S ir WILLIAM B R AN D FOR D Gam m a,

ChiefJu stice of th e G old Coast Colony. 2 vols. R oy. svc . 1 898. 32.

GOODWILL.
—A l|an 's Law re lating to G o odw ill. -B y Cum s E .

-at-Law . D em y8vc . 1 889. 78. Gd.
S e bastian Vida Trade Marks.

HAG KN EY CARR IAG ES . t e
“Motor Cars.

HiGHWAYS .
—C ham b e rs'Law re lating to Hig hw ays and B ridg e s .

B y GE ORGE F . CHAMB ER S , E sq ., B arriste r-at-Law . 1 878. 7s. 6d.

HO USE TAX.
—Ellis'G u ide to th e Ho use Tax Acts, fo r th e u se o f

the Paye r of I n hab ite d Ho use Duty in En
g
land—B y As 'rm

M . ELLIs, LL.B . Solicitor , Au thor 0
“A G uide to th e

Incom e Tax Acts.” R oyal l 2m o. 1 885 . 6a.
We have fou n d th e informati on accurate, com plete and very cl early expressed .

”—S oltcitors’ Journal.
HU S B AN D AN D W I FE.

—Lush's Law o f Hus band and Wife ,
w ith in the

“

u r isd iction of th e Q ue e n ’
s B e n ch and Chan c e r

yD ivis io ns. y C.MON TAGUE LUSH, E sq ., B arriste r-at-Law .

.

S econ
E di tion . B y th e Au th or and W . H . GR IFFITH, Esq .

,
B arri ster -at

Law . D em y SW . 1 896. l l . 58.
“To th e practisin g law yer th e w ork w ill b e of th e u tm ost im portance .

-Law Tim es.

This book w ill certain ly b e con su lted w h en difficu lties ar ise relative to th e positionof marri ed w om en .

”—w Journal.

INCOME TAX.
—Ellis'G u id e to the I n com e Tax

fi

Acts.—For th e u seof th e En lish In com e Tax Payer . Third E di ti on . B y AE
'I'EIIE

M . ELLIS , L.B . Solicitor . R oyal 1 2m o. 1 893. 73 . 6d.

Con tains in aconvenien t form th e law bearing upon the Incom e Tax.
”—Law

A ll standard l aw Worksare kep t in S tock, in law calf and other bindings.
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I N GOME TAX—con tinued.

R o b ins on's Law re lating to I n c om e Tax w ith th e S tatu tes,
F orm s

,
and D ecided Cases in th e Cou r ts of E n g lan d, S cotlan d, and

Ire land—B y AR THUR R OB IN SON , E sq ., B arrister -at-Law . R oyal
SW . 1 896.

Th e standard w ork on acomplicated an d difiicul t subject.”—Law Joam al .

I N D IA.
—I lb e rt's G ove rn m e nt of I n d ia.

—B ein g a D ig est
.

of th e
S tatu te Law relatin g th ere to , w ith Historical In trodu ction and

Illu strative D ocum en ts. B y S IR COU RTEN AY IL RERr
,

D em y 8vo . 1 898.

I N LAN D R EVEN U E. Hig hm o re ’s S um m ary P roce e d ings
in I n land Re ve n u e Case s in Eng land and Wale s .

—S econ d
Edi tion . B y N . J. HI GHM ORE, E sq .

,
B arriste r -at-Law , an d of th e

S olicitors’ D epartm en t, In lan d R even u e . R oy. 1 2m o . 1 887. 78. 6d.

Hig h m o re ’
s I n land R e ve n u e R e g u latio n Act, 1 8 90 as am ended

b y th e P u b lic Accou n ts an d Charg e s Act, 1 89 1 , an d th e Finan ce
Act, 1 896, w ith oth er Acts ; w ith N otes, Tab le of Cases, &c . B y
N ATHANI ELJ.HIGHM ORE , E sq .

, B arrister -at-Law , Assistan t S olicitor
of In lan d R evenu e . D em y 8vo. 1 896. 78. 6d.

I N SU RANCE—Arn o u ld o n th e Law of Marin e I ns u ran ce—S ix th
Edition . B y D AVID MAOLACHLAN ,

E sq ., B arrister -at-Law . 2 vols .

R oyal 8v0 . 1 887. 3l.Cam pb e ll’s R u ling Case s . V ols.XIII . an dXIV .
—Vide D ig ests.

McArth u r o n th e C o ntract ofMar in e I ns u rance .
—Third E dit. B yCHARLE S MOARTHUR , Averag e Adjuster . (In p reparation .)

Marsde n . Vide “Shippin g .

”

Tys e r
'

s Law re lating tO
'

Loss e s u nd e r a Po licy of Mar in e In su r
an cc .

,

—B y CHARLES R OB ERT TYSEB , E sq .,
B arrister -at-Law . D em y

8v0 . 1 894. 1 08 . 6d.
A clear , correct. ful l, and yet con cise statem en t of th e law .

”—Law Times.

I NTER NAT I ONAL LAW.
—B ake r's First S te ps in I nte rnational

Law . P repared for th e U se of S tu den ts. B y S ir S E ER STON B AKER ,
B art., B arrister -at-Law . D em y 8vo . 1 899. 1 28.

D ice y. Vide Conflict of Law s.

”

Hall's I nte rnatio nal Law .
—Fourth Edit. D em y 8vo. 1 895 . l l. 23 . 6d.

Hal l's Treatis e o n the Fo re ig n P ow e rs and dur isd ictio n of th e
B r itish C row n . B y W. E . HALL

,
E sq ., B arrister -at-Law . D em y

8vo. 1 894. 1 05 . 6d.

Ho lland ’
s S tu d ie s in I nte r natio nal Law .

—B y THOMAS E R SKIN E
HOLLAND , B arrister -at-Law . D em y 8vo. 1 898. 1 08. 6d.

Ke nt's C om m e ntary o n I nte rnational Law —Edited b y J. T. Anny
,

LL .D . S econ d E dition . Crow n 8vo . 1 878. 6d.
N e lso n ’

s P r ivate I nte r natio nal Law .
—B y HORACE N ELsON , E sq .

,

B arrister -at-Law . R oy . 8vo. 1 889. 21 8.
“Th e n ote s are fu ll of m atte r,an d avoid th e vice of discursiven ess, cas es bein g

cited for practically every prepositi on .

"—Law Tim es .

Rattigan
'
s P r ivate I nte rnatio nal Law —B y S ir WILLIAM HE N RY

R AT’I‘IGAN , LL .D .
, B arrister -at-Law , Vice -Chan ce llor of th e U n i

versity Of th e P un jab . D em y 8vo . 1 895 . 1 08 . 6d.“Written w ith adm irable clearn ess.

”—Law Jou rnal .Walke r‘s Man ual of P u b lic I nte rnatio nal Law .
—B yT. A .WALKE R

,

M .A .
,
LL .D . , E sq .

,
B arrister -at-Law . D em y 8vo . 1 895 .Walke r’s Histo ry of th e Law of Natio ns .

—Vol . I .,
from th e Earlie st

Tim es to th e P eace of We stphalia, 1 648. B y T. A . WALKER , M .A .
,

LL .D ., E sq .
, B arrister -at-Law . D em y 8vo . 1 899. N et 1 03 .

We stlake
'
s I nte rnatio nal Law —Chapters on th e P rin ciples of In ter

national Law . B yJ.WESTLA
‘KE

, Q .C.,LL .D . D em y 8vo . 1 894. 1 03 .Wh eato n's E le m e nts of I nte rnational Law ; Third E n glish Edition
E dited w ith N otes and Appen dix of S tatu tes an d Tr eaties. B yA . C . B OYD , E sq .

,
B arrister-at-Law . R oyal 8vc . 1 889. l l. 1 03 .

Wh eate n stan ds too high for criticism ,w hilst Mr .B oyd ’s m eritsas an editor
are alm ost as w ell establish ed. —Law Tim es .

A ll standard Law Worksare kep t in S tock, in law calf and other b indings,
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LAN D TAX.
—B ou rd in 's Land Tax.

—An Exposition of th e LandTax .

In clu din g th e Latest Ju dicial D ecision s, and th e Chan g es in th e Law
effected b y th e Tax es Manag em en t Act

,
&c . F ourth E dition . B y

th e late FREDE RICKHUMPHB EYS ,D epu ty R egi strar ofLan dTax an d

D ig ests of Cases de cided in th e Cou rts
'

b y CHAR LE S C. ATOHISON ,
[

D epu ty R eg istrar Of Lan d Tax . R oyal 1 2m o . 1 894. 73 . 6d.Atch is on 's Land Tax—Chan g es Efi'

ected in th e P r ocesses of Assess
m en t an d R edem ption b y Part VI . of th e Finan ce Act, 1 896 (5 9 60

Vict. c . B y CHAR LE S C. ATCHI SON , D epu ty R egistrar of Lan d
Tax . R oyal 1 2m o. 1 897. N et

,
23. 6d.

Form s aS upp lem en t to above .

LAN D TRAN S FER .
—B r ickdale and S h e ld o n ’

s Land T ransfe rActs , 1 8 75 and 1 897 .
—With a Com m en tary on th e Acts, and

In trodu ctory Chapters explanatory of th e Acts, an d th e Con veyan cin g
P ractice th e reun der also th e Land R egistry R ul es, F orm s, and F ee

Order, Orders in Cou n cil for Com pul sory R egistration , &c ., w ith

F orm s of P receden ts and Mode l R egisters, &c . B y C . FORTEscirH

B m c ALH, Ch ief, Assistan t R egistrar at th e Lan d Re gi stry, andW . R . SHELD ON , E sqrs. , B arristers-at-Law . R oyal 8vo . 1 899. 208 .

N ot Often is astatu te so carefu lly edited .
—Th e Tim es, S ept . 20, 1 899.

Con tain s n ot on ly len gthy an d valuable n otes an d an n otations on th e Lan d’
Tran sfer Acts and R ul es, b u t al so ful l and separate disse rtations on th e law ,procedure , an d practice th ereun der .

”—Law Tim es, January 28, 1 899.

We b ste r'. Vide “Ven dor an d P urchaser .

”

LAN DLOR D and TENANT.
—Cam pb e ll’s R u ling Cas e s . VOLXV—

‘

Vide D ig ests .

Re dm an an d Lyo n's Law of Land lo rd and Te nant—In clu din g
th e P ractice of E je ctm en t, w ith an Appen dix con tainin g th e Ag ri
cu ltural Holdin g s Act, 1 883. An n otated . Fifth Edition . B y
JOSEPH H . R EDMAN , E sq .

,
B arrister -at-Law . D em y Sy o.

(In p reparation .)Woodfall's Law of Land lo rd and Te nant—With afu ll Coll ecti onof P receden ts an d F orm s of P rocedu r e ; con tainin g al soacoll ection of
Leadin g P r op osition s. S ixte en th E dition , con tainin g th e S tatu tes
an d Cases dow n to Lady Day, 1 898. B y J.M . LELY,E sq . B an i ster

at-Law . R oy . 8vo . 1 898. l l . 1 88 .

It stands pre-em in en t as th e chi ef au th ority am ongst law books on th e
subje ct of lan dlord an d te nan t . —Law Jou rnal.

‘N oth in that w e can say w il l add to th e h igh repu tation of Woodfall .’
Law N otes, u n e , 1 898

LAN DS CLAU S ES ACTS .
—Je ps o n ’

s Lands C laus e s C o ns o l ida
tion Acts w ith D ecision s, F orm s, an d Tab le of Costs. B y ARTHU R
JEP SON , E sq ., B arrister -at-Law . D em y 8vo . 1 880. 1 83 .

LAW JOU R NAL REPORTS .
—E dited b yJOHN MEWS ,E sq .

,
B arrister

at-Law . P u b lish ed m on thly. A nnual S ubscrip tion

R eports an d P u b lic G en eral S tatu tes N et
, 3l. 48 .

R eps. S tats. &M ew s
’ An n ual D ig est (Issued Quarter ly) N et

,
3l . 1 08.

Or , w ith th e Law Jou rnal w eekly, l l . ex tra.

LAW LI S T.
—Law List (Th e ).—Com prisin g th e Ju dg es an d Offi cers

Of th e Cou r ts Of Ju stice , Coun sel , Special P leaders, Con veyan cers,Solicitors, P roctors, N otaries, &c ., in E n glan d an d Wales ; th eCir cu its, Ju dg es, Treasurers, R egi strars, an d High B ailiffs of
th e Cou n ty Cour ts M etropolitan an d S tipen diary Magistrates,
Oflicial R eceivers un der th e B an kru ptcy Act, Law and Pu b lic
Offi cers .in En g lan d and th e Colonie s, F oreign Law ye rs w ith th eir
En glish Ag en ts, Cl erks of th e P eace ,Town Claks, Coron ers, &c . , &c .,

an d Com m ission ers for taking Oath s, Con veyan cers P ractisin g in
E n glan d un der Cer tificates ob tain ed in S cotlan d . Com il ed, so far
as relate s tO S pecial P lead ers, Con veyan cers, S olicitors, Pr octors an d
N otari es, b y JOHN SAMU EL P UR CHLL, C.B .

,
Con tr oll er of S tam ps,

an d R egistrar of Join t S tock Com pan ies, and P u b lish ed b y th eAu th ority of th e Com m ission ers of In land R even u e an d Of th e In cor
porated Law S ociety. 1 899. (P ostag e 6d. ex tra.) N et

,
1 08 . 6d.

‘J A ll stan dard Law PVorks w e kept in S tock, in law calf and othor bindin gs.
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LAW Q UART ER LY R EVIEW—Edited by S ir Fannsm ox P onnocx,
‘

LL .D . Vols. I .
—XV. (w ith G en eral Indices to Vols. I .

to XV .) R oyal 8vo . 1 885 -99. Each , 1 28.

A nnual S u bscrip tion postfree 1 28. 6d ., net. S ing le num bers, each 53 .

A l ittl e criticism, afew quotation s, an d abatch of an ecdotes,
afford asau ce that makes even aquarter

’
s law reporting am u sin g

readm g .

”—Law Journal .
Th
e g

reatest of legal quarterly review s th e series of
‘N otes alw ays so en te rtainin g an d il lu strative , not m erely of th e
learm n g of th e accom plish ed jurist (th e Editor) b u t of th e g race
of lan guage Wi th w hich such learn in g can b e unfol ded .

”—Law Jour .
LAWYER ’

S AN N UAL LIB RARY
(1) Th e An n ual P ractic e—SN OW,

B U RN EY, an d S rnm cnn .

(2) The An n ual D ig e st—M e w s. (Issued Quar ter ly.)
(3) Th e An n ual S tatute s—La m.

(4) Th e An n ual Co u nty Cou rt P ractic e —Sm ut .

A nn ual S ubscr ip tion s. For Com plete S erie s, as ab ove , delivered on

th e day of pu b lication ,
n et, 2l . 5 8 . N os. 1 , 2, and 3 onl y, n et, l l. 1 5 s.

N os. 2, 3, and 4 on ly , n et, l l. 1 58. (Carr iage extra,
Fu ll p rosp ectusforw arded on app lication .

LAWYER ’
S COMPAN lON .

—Vide D iary .

LEAD IN G CAS ES .

'—Ball's Lead ing Case s . Vide Tor ts.

S h ir ley
'
s S e le ction of Lead ing Case s in th e Com m on Law . With

N ote s. B y W . S . SHIRL EY, E sq ., B arrister -at-Law . Fifth E dition .

B y R ICHAR D WATSON ,
E sq .

,
B arrister -at-Law . D em y 8vo . 1 896 . 1 68.

A soun d know l edge of com m on law can b e gleaned from S hirley.
”—Law N otes.

Warb u r’ton ’
s S e le ctio n of Lead ing Case s in th e C r im inal Law .

W ith N otes . B y HENRY WAR B U R TON , E sq .,
B ar rister -at-Law .

[Foun ded on Sh ir ley
’
s Leadin g S econ d E dition . D em y

8vo. 1 897. 1 08. 6d.

“Th e cases have b een w el l selected,an d arran ged. W e consider that
it w ill am ply repay th e stu dent or the practition er to read b oth th e cases and th e
D OW N—Justice of the P eace.

LEGAL l NT ER P R ETAT lON .
—B eal's Card inal R u le s of Le gal

lnte rpre tatio n .
—Coll ected and Ar ran g ed b y E DWARD B EAL, E sq .

,

B arrister -at-Law . R oyal
' 8vo. 1 896. 1 28 . 6d.

Inval uab l e to th e stu dent. To th ose w ith a lim ited lib rary, or a b usy
practice , it w il l b e in dispensab l e .

”—Justice of P eace.
LEXICON . l zde D ictionary .

LIB EL AN D S LAN D ER .
—Odg e rs o n Lib e l and S lande r .—A.

D ig est of th e Law of Lib e l and S lan der : w ith th e Eviden ce , P ro

cedur e, P ractice, an d Preceden ts of P leadin g s, b oth in Civil an d

Cri m inal Cases. Third Edition . B y W . B LAKE Onosns, LL .D .,
on e

ofHer Maj esty’
s Coun se l . R oyal 8vo. 1 896. 32s.

Th e b est m odern b ook on th e law of l ib e l .”—D aily N ew s.
Th e m ost scien tifi c of al l our law b ooks In its n e w dr ess this volum e

is secur e of an a preciative rofessional w elcom e .

”—Law Tim es.

Th e g en opin ion 0 th e profession has alw ays accorded ahi h p lace to

Mr . B lake Odgers
’ learned w ork, and th e n e w edition cannot b ut e ance that

opinion .
”—Law Journal.

LICEN S ING .
—Lathom '

s Handy G u id e to th e Lice ns ing Acts.

B y H . W . LATHOM , S olicitor . R oyal l 2m o. 1 894.

This b ook is arranged in dictionary form , w ith especial regard to ease of

referen ce , an d sh ou ld rove an im m ense savin g of tim e and lab our to th e large

class to w hom it is ad t eased . Th e m ass of con fusin g statu te and case law on

this w ide su b ject has b een m ost ab ly codified .

”—Law Tim es.

fl,
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LICEN S ING—con tin ued .

Talb ot
'
s Law and P ractic e of Lic e ns ing

—B ein g aD ig est of th e
Law regu latin g th e Sal e b y R etail of In toxicatin g Liqu or . With
afull Appen dix of S tatute s and Form s. B y G EOR GE JOHN TALB OT,
E sq B arrister -at-Law . W ith Addendum con tainin g th e decision of

th eHou se of Lords in B ou lter v.Justices ofKen t. 1 2m o. 1 896. 78. 6d .

“Hi s m eth od gives professional m en aguide to th e legislation afforded b y
n o oth er b oo —Law Jour nal .

LOCAL AN D MU N IC IPAL GOVERNMENT.
—Bazalg e tte and

Hum ph rey
‘

s
’ Law re lating to County Co u n c ils

—Thir d Edition .

B y GEOR GE E m m r s
, E sq . R oyal 8vo . 1 889. 7s. 6d.

Bazalg e tte and Hum ph reys
’ Law re lating to Local and Mu n i

c ipal G ove rn m e nt. Com pri sin g th e S tatu tes r elatin g to P u b lic
Health ,Mun icipal Corporation s, High w ays, B ur ial , Gas an d Water ,
P ub lic Loan s, Com pu lsory Takin g of Lan ds, Tram w ays, E lectric

Ligh tin g , &c . W ith Adden da. B y C. N ORMAN B AZ ALGETTE an d
G .HUMPHREYS ,E sqrs.

,
B arristers-at-Law . Sup . royal 8vo. 1 888. 3l . 38.

Cham b e rs . Vide “D istrict Coun cil s.

”

Hum ph reys . Vide “Parish Law .

”

LON DON LOCAL GOVERN MENT. H u nt's Lon do n Local
G ove r n m e nt. Th e Law relatin g to th e Lon don Coun ty Cou n cil ,
th e Vestries an d D istrict B oards e lected u n der th e M etropolis
Manag em en t Acts, an d oth er Local Au th ori ties. B y JOHN HU N T

,

Esq ., B arrister -at-Law . 2 vols. R oyal 8vo . 1 897. 3l .

This very com preh en sive an d w e ll-arran ged code of London Local Govern
m en t w ill b e invaluab le to local au th oriti es, th e l egal profession an d oth ers
dir ectly inte reste d in th e su b je ct.” -London .

Con cise , accurate an d u sefu l . —Low Jour nal .
W e h eartily recom m en d Mr .Hu n t

’
s w ork .

”—Cou n ty Council Tim es.
Hu nt

'

s Lo ndo n G ove rn m e nt Ac t, 1 8 99 .
—Th e Law re latin g to

M etropolitan B orough san d B orough Cou n cils . B y JOHN HUN T,E sq .
,

B arrister -ai -Law , Au th or of Lon don Local G overnm en t .
” R oyal

8vo . 1 899. 78 . 6d.

“Mr . Hu n t deals system atical ly w ith all th e sections of th e Act, an d th e
m ass of legislation in corporated b y referen ce .

—Law Journal.
LU NACY.

—He yw ood and Masse
'
s Lu nacy P ractic e

—B y ARTHUR
HEYWOOD an d AR N OLD ll/IAssEY, olicitors. D em y 8co. 1 900. 73 . 6d.

MAG IS TRATES ' P RACT ICE and MAG IS TER IAL LAW. Vida
Ju stice of th e P eace .

MAR IN E IN S U RANC E .
—Vz'de “Insurance .

MAR IT IME D EC IS ION S . Doug las
’ Maritim e

'

Law D e c is ions .

Com piled b y R OB
’I‘.R .D OU GLAs. D em y 8vo. 1 888. 7s. 6d.

MAR R IAG E.
—Ke lly's Fre n c h Law of Mar r iag e , Mar riag e Co n

tracts , and D ivo rc e , an d th e C o nflict of Law s ar is ing th e re
from . S e cond Edition . B y OLIVER E . B OD IN GTON , E sq ., B arr ister -at
Law ,

Licen cié en D roit de laFacu lté de Paris. R oy . 8vo . 1 895 . 21 3 .

MAR R IED WOMEN ’
S P ROPERTY.

—Lus h 's Marr ie d Wom e n
'
s

R ig hts and Liab ilitie s in re latio n to Co ntracts
, To rts , and

Tr usts . B y MON TAGU E LU SH , E sq .
,
B arrister -at-Law , Au th or of

Th e Law ofHu sban d an d Wife .

” R oyal l 2m o . 1 887. 5a.

.MAS TER AN D S ERVANT.
—Macdo n e ll's Law of

'

Maste r and
S e rvant. S econ d E dition . B y JOHN MACDON ELL

, LL.D .
, M .A .,

C.B ., Esq . aMaster of th e S uprem e Cour t. (In p reparation .)
MED ICAL PARTN ERS HIPS —B arnard and S toc ke r

’
s
"Me d ical

Partn e rs h ips , T ran sfe rs , and Ass istantsh ips .
—'

B y WILLIAM
B ARN ARD

, Esq ., B arrister -at-Law ,
and G . B E RTRAM S TOCKE R , Esq .,Managin g D ir e ctor of th e S ch olastic, Clerical and Medical Associa

tion (Lim ited). D em y 8vo . 1 896. 1 08. 6d
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IS l PR IU S .
-Roscoe

'
s Dig e st of th e Law of Evid e nc e on the

Trial ofActio ns at N is i Pr ius .
—S ixteen th Edition . B y MAU RICE

-at -Law . 2 vols. D em y 8170 . 1 891 . 21. 1 08.

Continu es to b e avast an d closely packed storehouse of information on

practice at N isi Prius.
"—Law Journal.

NOTARY.
—B rooke 's Treatise o n the Offic e and Practice of a

N ote of Eng land
—With afu ll colle ction of P re ceden ts. Fifth Ed.

B y G . .Cnm nns, E sq .,B arrister
-at-Law . D em y 8y o. 1 890.

OATHS .
—S tr ing e r’s Oaths and Affirm atio n s in G reat B ritain and

Ire land b ein g a Collection of S tatu tes, Cases, and Form s, w ith

N otesand Practical D irections for th e use of Com m ission ers for Oath s,
an d of all Cou rts of Civil Proce dur e an d Offi ce s attach ed th ereto . B

FRAN CIS A. STEIN GEE , of th e Cen tral Ofi ce , R oyal Courts of Justice ,
on e of th e Editors of th e “An n ual Practice .

” Second Edition .

Crow n 8vo. 1 893. 4a.
In dispensab le to all com m ission ers .

” -Soliciton ’ Journal.
OTTOMAN c q LAW.

—G r igs b y
'
s Me dje llé, o r Ottoman Civil

Law .
—Tran slated in to En g lish . B y W . E . Gm csnr , LL.D ., Esq .,

B arrister-at-Law . D em y SW . 1 895 . 21 8.

PAR IS H LAW.
—Hum ph reys' Paris h Co u nc ils.—Th e Law relatin

to Parish Coun cils, b ein g th e Local Governm en t Act
,
1 894 ; v i

'

an Appendix of S tatu te s, togeth er w ith an In troduction , N otes, and

aCopiou s Index . S econ d E dition . B y G EOR GE Hou m nr s, E sq .

B arrister-at-Law ,
Au th or of Th e Law re latin g toCoun tyCoun cil-J

;

&c. R oyal 8vc . 1 895 . 1 08.

S te e r’s Par ish Law . B ein g a. D ig e st of th e Law relatin g to th e
Civil and Eccl esiastical Governm en t of Parish esan d the R e lief of the

P oor . S ixth Edition . B y W . H . MACNM IAB A, E sq ., Assistan t
Master of th e S uprem e Court, R egistrar of th e Court constituted
under th e B en efices Act, 1898 . D em y 8vo. 1899. 203.

Will b e of great service b oth to law yers an d toparochial oflicers.”—S olicitora’
wm al.
“A m ost useful b ook of referen ce on all m atters conn ected w ith th e parish ,

b oth civil and ecclesiastical .
"—Law Journal.

Kept in tou ch w ith every recen t chan g e .
—Law Tim es.

PARTN ERS HIP.—Po llock's D ig e st of th e Law of Partne rshl
in corporatin g th e Partn ersh ip Act , 1 890. S ixth Edition . B y ir
FEEDEEIOE POLLOCK, Bart ., B arrister -at -Law . Au thor of“P rinciples
of Contract,

” “Th e Law of Torts,
” &c. D em y 8vo. 1 895 . 88. 6d.

“We are confiden t this b ook w ill b e m ost popu lar as w ell as extrem d y usefu l.
”

PATENTS .
—Edm u nds o n Pate nts—Th e Law and Practice of Letters

Paten t for Invention s. B y Law s EDMUNDB , Q .C. S econd Edition .

B yT.M . v nns, Esq .
, B arrister -at-Law . R oy . 8vo. 1 897. 1 1. 1 2s.

“W ha thin b t dati f th b

Itgroaldiigditfigulgto
co

mak e
m m el

it m oi-2, eo
o

fnpigw gi
l—Lzaw

s

m "m l'

Edm unds’ Pate nts , De s ig ns and Trad e Marks Acts , 1 883 to
1 8 88 , Con solidated w ith an In dex . S econ d E dition . B y LEWIS

D .S c., LL .B . Im p .8vo. 1 895 . N et 23. 6d.

G o rdon
’
s Monopo lie s b y Pate nts and the S tatu tab le Re m e d ie s

availab le to th e Pu b lic . B y J. W . G ORDON , E sq ., B arrister-at
Law . D em y 8vo. 1 897 183.

L

“A
g
esties w hich w e think m ust tak e aun ique place in our legal literature .

”

aw m es.

Gordon ’s Com pu lso ry Lic e n c e s u nde r the Pate nts Acts. B y
J. W . GORDON , Esq ., B an ister -at-Law , Auth or of Monopolies b y
Paten t.” D em y 8vo. 1 899. 1 63 .

Johnson ’
s Pate nte e s

’ Man ual.—A Tr eatise on the Law and
P ractice of Paten ts for In ven tion s. S ix th E dition . B yJarm sJou
SON , E sq ., B arrister-at-Law ; an d J. HEN RY JOHN SON , S olicitor and
Paten t Agen t. D em y 8vo. 1 890. 1 03, 6d.

"3 A ll standardLaw Worksare kep t in S tock, in law calfand other bindings.
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PATENTS—con tinued.

Morris's Pate nts Conveyanc ing .
—B ein g aCollection of Preceden ts

in Conveyan cin g in relation to Letters Paten t for Inven tions.
With D issertation s an d Copiou s N otes on th e Law and Practice . B y
B onne r Mom s, E sq .,

B arrister-at-Law . R oyal 8vo. 1 887. II. 63.

Thom pson
'
s Hand b ook of Pate nt Law of all Cou ntrie s—B y

Wu . P . THOMP SON . Ten th E dition , w ith Addendum . 1 899.

at, 23. 6d.

Thom pson
’
s Handb ookof B ritish Pate nt Law . Eleven th Edition .

1 2m o . 1 899. N et 6d.

PAWN B ROKING .
—Atte n b o rough’s Law of Paw n b roking , W ith

th e Paw n b roke rs Act, 1 8 72 ,and the Factors Act, 1 8 89 ,and
N ote s the re on . B y Cm nns L . Am m onoucn , Esq ., B arrister
at-Law . P ost syo. 1 897. 3"

PERS ONAL PROPERTY.
—S m ith .—Vide R eal Property.

PLEADING .
—B u lle n and Leake ’

s P re c e d e nts of P lead ings, w ith
N otes an d R u les relatin g to Pl eadin g . Fifth Edition . R evi sed and
Ada

g
ed to th e P resen t P ractice in th e Q u e en

’
s B en ch D ivision of

th e gh Court of Ju stice . B y Tn om s J. B ULLEN , Esq ., B arrister
at-Law , 071m .D om )

,
E sq ., Q .C. , an d C. W . CLIFFORD , Esq ., B ar

n ster -at-Law . D em y 8vo . 1 897. 383

Th e standard w ork on m odern p leadin g .
”—Law Journal,April 1 0, 1897.

Odg e rs
’ Princ ip le s of P lead ing , P ractic e and Proced ure in Civil

Actio ns m th e Hig h Co u rt of Justic e
—Third Edition . B y W .

B LAKE ODGEB S , LL.D . , Q .C ., R ecorder ofW in ch ester,Auth or of
“A

D ig est of th e Law ofLib el an d S lan der .

” D em y 8vo. 1 897. 1 28 . 6d.

Th e stu den t or practition er w h o desires instru ction and practical guidan ce
in our m odern system of pleadin g cann ot do b etter than possess him self of
Mr .Odg ers

’ b ook.
—Law Journ al .

“In clu des acarefu l ou tlin e of th e procedure in an ordinary action at law .

This sketch w il l b e of th e u tm ost valu e to stu de n ts, and ough t to w in th e ap
proval al so of exam in in g b odies, as it is rem arkab ly free from any adaptab ility to
th e purposes of th e m e r e cram m er . N ew chapters dealin g respectively w ith par
ties, Join der of cau ses of action , ju ri sdiction , trial , a pee ls. execution ,and costs,
an d an appen dix w ith ,

1 20preceden ts have b een adde
—Literature,N ov. 1 3, 1897.

POIS ON S .
—Re ports of Tr ials fo r Mu rd e r b y Po ison ing .

—With
Ch em i cal In trodu ctions an d N otes. B y G . LATE AM B sow nn , Esq .,

B arrister -at-Law , and C. G . STEWART
,
S enior Assistan t in th e Lab o

ratory of S t. Th omas’s Hospital , &c. D em y SW . 1883. 128. 6d.

POWERS .
—Farw e ll o n Pow e rs—A Con cise Treatise on Pow ers.

S econd Edition . B y G EOR GE FARWELL, E sq ., Q .C., assisted b y
W R . SKELDON

,
E sq ., B arriste r -at-Law . R oyal 8vo. 1 898. l l. 58.

The practition er an d th e ju dge w il l find it com preh ensive an d com plete.

PR INC IPALAN D AG ENT.
—Wrig ht

’
s Law of Princ ipaland Age nt.

B y E . B .Wm on 'r
,
E sq .

,
B arrister -at-Law . D em y SW . 1 894. 1 83.

“Clearly arranged and clear ly w ri tten .
—Law Tim es.

May w ith confiden ce b e recom m en ded to all legal practition ers as an accu
rate an d handy text book on th e su b jects com prised in it .”—S olicuoro’ Journal ;

PR lVYCOU NC IL LAW.
—Whe e le r's P riv Cou n c il Law :A Synop

sis of all th e Appeals de cided b y th e Ju
'

cial Com m ittee {in cluding
In dian Appeals)from 1 876 to 1 891 . Tog eth e r w ith a precis of th e

Cases from th e S n rem e Cour t of Canada. By GEOR GE Wm amm ,

E sq ., B arrister-at aw ,
an d of th e Ju dicial D epartm en t of th e P rivy

Coun cil . R oyal 8vo . 1 893. 31 8. 6d.

PROBATE.
—Pow le s and Oakley’s Law and Practice re lating to

Pro bate and Adm in istration . B y L . D . Pow nss, B arrister-at

Law , and T.W . H . OAKLEY, of th e P robate R eg istry. (B ein g a
Third Edition Of“B row n e on P robate

”
) D em y 8vo. 1 892.

5 "All standardLaw Worksare kep t in S tock, in law 0aand otherWadi/”ya
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P RO PERTY.
—S ee also R eal P roperty .

Rale ig h
’
s O utlin e ofth e Law of P rOpe rtyh

—D em y 8vo . 1 890. 7s. 6d.

S trahan's G e n e ral Vie w of the Law of P rope rty.
—S econ d E dit.

B y J. A . S rnAu AN
,
assisted b y J. S IN CLAIR B AXTEE , E sqrs.,

B arri s

te rs-at-Law . D em y 8vo. 1 897. 1 23 . 6d.

Th e stu d en t w ill n ot easily fin d ab etter gen eral view of th e law of property
than that w hich is contain ed in th is b ook .

—S olicitors ’ Jcarnal D ec. 1 1 , 1 8972
W e know of n o b etter b ook for th e class-room an d th e studen t w ho desires“

acon cise an d scien tifi c exposition of ou r law .

”—Law Tim es, D ec. 1 1 , 1897.

PU B LIC HEALTH.
—Bazalg e tte an d Hum ph reys.

—Vide “Leon
an d Mun icipal Governm en t .

”

Hunt. Wide London Local Governm en t.

PU B LIC MEETINGS .
—Cham b e rs ’ Hand b ook fo r Pu b lic Me et

ings , in clu din g H in ts as to th e Su m m onin g an d Manag em en t of

th em . S econ d Edition . B y GEOR GE E . CHAMB ERS , E sq .,
B arrister

at-Law . D em y 8vo. 1 886 . N et, 23 . 6d.

Q UARTER S ES S ION S .
—S ee Crim inal Law .

RAILWAY RATES .
—Dar lington ’

s Railw ay Rate s and th e Carriag e
of Me rc hand ise b y Railw ay ; in clu din g th e P rovisional Orders of

th e B oard of Trade as san ction ed b y Par l iam en t, con tainin g the
Classifi cation of Traflic an d S ch edu le of Maxim u m R ates an d Charg es

applicab le to th e R ail w ays of G reat B ritain and Irelan d . B y H . R .

DABLD IGTON , E sq .
,
B arrister -at-Law . D em y 8vo. 1 893. l l. 5 8.

RAILWAYS .
—B row n e an d Th e o bald

'
s Law of Railw ay Com

an ie s .
—B ein g a Coll e ction of th e Acts an d Orders re latin g to

sil w ay Com pani e s in Great B ritain an d Irelan d , w ith N ote s of all

th e Cases decided th ereon . Th ird E dition . B y J. H . B ALFOU
'

R

B ROWN
'

E , E sq .,
on e of Her Maj esty’

s Coun sel, an d FRANK B ALFOU R

B R OWN E , E sq .,
B arrister -at-Law . R oyal sy o . 1 899. 21. ‘28.

Con tain s in avery con cise form th e w hole law of railw ays.

” The Tim es .

It is diffi cul t to fin d in this w ork any su b ject in con n ection w ith railw ays

w hich is n ot dealt w ith .
—Law Tim es, N ov. 1 8, 1899.

Practition ers w h o requ ire acom p reh en sive treatise on rail w ay law w ill fin d it
in disp ensab le .

” —Law Journal, N ov. 1 8, 1899.

RATES AN O RATING—Castle ’
s Law and Practic e of Rating .

Th ird Edi tion . B y EDWARD JAME S CASTLE , E sq .,
on e of Her

Maje sty ’
s Coun sel . D em y 8vc . 1 895 . 25 8.

“A sur e an d safe guide , avoidin g al l speculation as to w hat th e law m igh t
b e —Law Magazin e.

Mr . Castle ’s b ook has hith erto h eld avery high place , an d th e su ccess that
has atten ded it seem s assur ed to th e n ew edition .

—Law Journal .
A com p endious treatise , w hich has earn ed th e goodw il l of th e P rofession on

accoun t of its con cisen ess, its lu cidity, an d its accuracy.
”—w Tim es.

Cham b e rs
' Law re lating to Local Rate s ; w ith especial referen ce

to th e P ow ers an d D u ties of R ate -levyin g Local Au thorities, an d
th eir Offi cers ; com prisin g th e S tatute s in fu l l and aD ig e st of 71 8
Cases. S econ d Editi on . B y G . F . 0 11m m ,

E sq ., B arriste r -at
Law . R oyal 8vo. 1 889. 1 03 . 6d.

REAL P ROPERTY.
—Dig b y’s Histo ry of the

'

Law of R eal Pro

pe rty. Fifth Edition . D em y 8vo. 1 897. 1 23 . 6d.

Leake
’
s E le m e ntary D ig e st of the Law of Prope rty in Land .

Con tain in g : In trodu ction . Part I . Th e S our ces of th e Law .

Part II . Estate s in Land—Part III . The Law of U ses and P rofits
of Land. B y STEPHEN MAsrxN LnAxa, B arr ister-at-Law . D em y
8vo. 1 874—1 888. N et, 308.

Lig htw ood ’
s Treatise on Posse ss ion of Land w ith achapter on

th e R eal P roperty Lim itation Acts, 1 833 an d 1 874.
—B y JOHN M .

Lrem 'w oon , E sq .
,
B arriste r -at-Law . D em y 8vo. 1 894. . 1 5 3

‘J All standardLaw
,
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S ALES —B lac kb u rn o n S ale s . A Treatise on th e Effect of th e Con
tract oi Sale on th e Legal R igh ts of P roperty and P ossession in
Goods,Wares, an d M erchan dise . B y Lord B LAOKB U RN . 2nd Edit.
B y J. C. G R AHAM ,

E sq ., B arrister -at-Law . R oyal 8vo . 1 885 . II. 1s.
“W e have n o h esitation in sayin g that th e w ork has b een edited w ith re

m arkab l e ab ili ty an d su ccess.
”—La.w Quar ter ly R eview .

S ALES O F LAN D .
—C le rke and Hu m ph ry

’
s Con c ise Treatise

o n th e Law re latin to S ale s of Land . B y AUDREY S r . JOHN
CLERKE , an dHU GHM . M HRY

, E sqrs.
, B arristers-at-Law . R oyal

8vo. 1 885 . It. 5s.

S ALVAG E .
—Ke n n e dy's T reatise o n the Law ofC ivil Salvag e

—B y
th e Hon . S l l ‘W ILLIAM R . KEN N EDY, aJustice of th e High Court .
R oyal 8y o . 1 891 . 1 23.

The b est w ork on th e law of salvage . It is acom p lete exposition of th e
su b )ect, an d as su ch 13 accurate and exhaustive .

”—Law Tim es.

S HER IFF LAW.
—Mathe r's Com pe nd iu m of S h e r iff Law , e spe

C lally in re latio n to Wr its of Exe c u tio n .
—B y PHILIP E . MATHER ,

S olicitorand N otary, form erly U n der Sh eriff of N e w castle -ou -Tyn e .

R oyal 8vc . 1 894.

W e think th at this b ook w ill b e of very great assistan ce to any persons w ho
may fill th e positions of high sh eriff and un der-sh eriff from th is tim e forth . The
w h ole of th e legal profession w ill derive great advantag e from havin g th is
volum e to consul t.”—Law Tim es.

S HIPP ING .
—Marsde n 's D ig e st of Cas e s re latin g to S h ipping ,

Adm iralty,an d In s u ran c e Law ,d ow n to th e e nd of 1 8 97 .
—B y

R EGI N ALD G . MAR SD E N
,
E sq . , B arrister -at-Law ,

Au thor of “Th e

Law of Collisions at S ea. R oyal 8vo. 1 899. 3os.

P u lling
’
s Me rc hant S h ipping Act, 1 8 94 .

—W ith In trodu ction ,

N ote s, an d In dex . B y ALEXAN D ER POLLIN G, E sq ., B arrister -at

Law . R oyal 8vo . 1 894. N et 6s.

P u lling
'
s S h ipping Cod e ; b e in g th e Merchan t Shippin g Act, 1 894

(57 a 5 8 Vict . c . With In trodu ction , N otes, Tab les, R u les,
Orde rs, Form s, an d a Fu l l In dex

—B y ALEXAN D ER P UDDIN G , E sq .
,

B arrister -at-Law . R oyal 8vc . 1 894. N et 73 . 6d .

I n ter leaved and bound in b lue leather, n et 1 l s.

T e m pe r ley
’
s Me rc hant S h ipping Ac t, 1 8 94 (5 7 5 8 Vict.

c . 6 0 ) With an In trodu ction ; N otes, in clu din g all Cases decided
u nder th e form er enactm en ts con solidated in this Act aCom parative

Tab le of S ection s of th e Form er an d P resen t Acts an Appendix of

R ul es, R eg u lation s, Form s, etc. , and aCopiou s In dex .
—B y R OB ERT

TEMPER LEY, E sq .,
B arrister -at -Law . R oyal 8yo . 1 895 . 25s.

“A fu ll , com p lete ,and m ost satisfactory w ork .
—Law Quar ter ly R eview .

A m on um en t Of w ell -dir ected in dustry an d know ledge directed to th e

elu cidation of the m ost com preh ensive an d com plicated Act.
”—La,w Journal.

8 LAN D ER.
—Odg e rs . Vide Lib el an d S lan der .

S OLICITORS .
—Co rde r '

s Law re lating to S o lic ito rs of the

S u re m e Co u rt of ud icatu
'

re . W ith an Appen dix of S tatu tes

an R ules, th e Colon ial Attornies R elief Acts,and N otes on Appoin t

m en ts Open to S olicitors, an d th e R igh t to Adm ission to th e Colonies,
to w h ich is added an Appen dix of P receden ts. Third E dition . B y
A . CORDE RY, Esq .,

B arrister -at-Law . D em y 8vo . 1 899. 218.

Th e leading au thority on th e law relatin g to solicitors.
—Law Journal.

A com p lete com pen dium of th e law .

”—Law Tim es.

Thorough ly up to date in every respect.
”—Law Quar ter ly R eview .

Tu rn e r. Vide “Conveyan cing and Vendors and P urchasers.

A ll standar d Law Worksare kep t in S tock, in law calf and other bindings.
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S PEC IFIC PERFORMANCE.
—Fry’s Treatis e o n th e S pe c ifi c

Pe rfo rm an c e of Co ntracts . B y th e R igh t Hon . S ir E DWARD Far .

Third Edition . B y th e Au th or and E . P ORTSMOUTH FRY,
E sq .

B arrister -at-Law . R oyal 8vo . 1 892. l l. 1 68.

The stan dard w ork on Specifi c P erforman ce .

”—Law Gazette .

S TAMP LAWS .
—Hig hm o re

‘
s S tam p Law s—B ein g th e S tam p Acts

of 1 891 w ith th e Acts am en din g an d e xtendin g th e sam e
,
in

cludin g th e F inan ce Act, 1 899, tog eth e r w ith oth er Acts im posin g
or re latin g to S tam p D uties, an d N otes of D ecided Cases ; also an

In trodu ction ,
an d an Appen dix con tain in g Tab le s sh ow in g th e com

par ison w ith th e an teceden t Law . B y N ATHAN IEL JOSEPH HIGHMORE ,
Assistan t-S ol icitor of th e In land R even u e . D em y 8vo. 1 900. 6d .

“A usefu l gu ide to th ose w h o desire to un derstan d th e presen t state of th e

stam p law s.
"—Law Journal .

S TATUTE LAW.
—Wilb e rfo rc e on S tatute Law . Th e Prin ciples

‘

w hich govern the Constru ction and Operation of S tatute s. B y E .

W ILB ERFOR CE , E sq .,
B arrister-at-Law . 1 881 .

S TATUTES ,
and side Acts of Parliam en t .

Ch itty
‘
s S tatute s .

-N ew Edition —Th e S tatutes of P ractical U tility ,
from th e earliest tim es to 1 894 in clu sive . Arran g ed in Alpha

b etical and Chron olog ical Order ; w ith N otes an d Indexes

Edition . B y J. M . LELY, E sq ., B arrister -at-Law . R oyal SW .

Comp lete w ith Index . In 1 3 Volum es. 1 894—1 895 . 1 31. 1 38.

An n ual S u pp le m e nts . B y J. M . LELY, E se . 1 895, 5 3.

1 896, 1 08 . 1 897, 1 898, 7s . 6d. 1 899, 78 . Get .

“It is a b ook w h ich no pu b l ic l ib rary sh ou ld b e w ithout."

Sp ectator.

We think that th e presen t edi tion w il l not on ly keep up, b ut

add to th e reputation of th e w ork,and ren der i t aw ork .ofperman en t
valu e to th e practisin g law yer .

"—S olz'citors’ Journal .
“Th e profe ssion w il l fee l g ratefu l b oth to th e editor an d th e

pu b lish ers of a w ork w h ich w il l b e foun d of th e h igh est valu e .
”

Law Journal.

A legal w ork of th e very h igh est importance . Few b esides
law yers w il l , w e su spect, real ise th e am oun t of w ork w h ich such an

un dertakin g involve s to th e editor , w h o appears to have spared n o

pains to g ive aclear, orderly, an d m ethodical character to th e com

pilation .
” -D aily N ew s.

“Th is col lection has fu lfil led apu rpose of u sefu ln ess on ly to b e
un derstood b y th ose w h o are acquain t ed w ith th e amazin g com

plexity of En g lish statu te law . w ith its b ew ilderin g incoh eren ce
and painfu l h e terog en eity.

”—Pall Mall Gazette.
Th e efforts of th e editor of Ch itty

’
s S tatutes are directed to th e

col l ection an d arran gem en t, un der conven ien t h eads, of al l th e b ody
.of practical legislation un der w h ich w e l ive .”—Daily Chron icle .

In dispen sab le in th e l ib rary of every law yer .

”—Saturday R eview .

We have exam in ed , w ith som e care an d m uch in tere st , each
volum e as it has com e w ith rapidity an d accuracy from th e pr ess,
an d w e m ust confe ss to som e amazem en t at th e remarkab le skil l an d
expedition w ith w h ich th e com pilation has progressed . N ot on ly
to law yers, b u t to al l con ce rn ed w ith th e law s of En glan d . Ch itty

’

s

S tatu tes of P ractical U til ity are of e ssen tial im portan ce ,w h il st to th e

practisin g law ye r th ey are an ab solute n ecessity.

”—Law Tim es.
‘

It is apparen tly th e b e lief of som e popu lar n ove l ists that
law yers in th eir difficu l ties stil l un iform ly consu l t daily Coke upon
Littleton and B lackston e . Th ose w h o kn ow b e tter are aw are that
th e law yer

’

s B ib le is th e ‘ S tatu te s of Practical U tility —that th ey
are h is w orking tool s, e ven m ore than accredited text-b ooks or

au th orised reports.
’ More than on e ju dge has b e en h eard to say

that w ith th e ‘ S tatu tes of Practical Utility
’ at h is el b ow on th e

b en ch h e w as appreh ensive of n o difi cu lties w h ich migh t arise .
"

The Tim es.

A ll standard Law Worksare kep t in S tock, in law calf and other bindings
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TRAD E MARKS—S e bastian o n th e Law of T rad e Marks
.

and

th e ir R eg istratio n , an d m atters conn ected th erew ith , in cludin g a

chapter on _Goodw ill ; th e Paten ts, D esig n s an d Trade Marks Acts,
1 883-8, an d th e Trade Marks R u les an d In stru ction s th ereun der

w ith Form s an d P receden ts ; th e M erchan diz e Marks Acts, 1 887-94,
an d oth er S tatutory Enactm en ts ; th e U nited S tates S tatu tes, 1 870

and th e R u les an d Form s th ere un de r ; an d th e Tr eaty w ith th e U m ted
S tates, 1 877. B y LEw rs B or n S E BASTIAN ,

E sq ., Eem ster -at-Law .

Fou rth Edition . B y th e Au th or an d HARRY B AIRD HEMMING , E sq .
,

B arrister-at-Law . R oyal 8vo . 1 899. It. 1 0s.

S tands alon e as an au thori ty upon th e law of trade-marks and th eir regis
tre tien .

”—Law Jow rnal .
It is rare ly w e com e across alaw b ook w h ich em b odies th e results of years

of careful investigation an d practical exp erien ce in a b ranch of law , or that

can b e unh esitatin gly a peal ed to as astan dard au thority. This is w hat can b e
said ofMr . S ebastian ’

s ook.
”—S olicitors’ Journal .

S e b astian
’
s D ige st of Case s of Trad e Mark, Trade Nam e ,

Trade S e c re t, G oodw ill, & c .,
decided in th e Courts of th e U n ited

Kin gdom ,
In dia

,
th e Colon ies, an d th e U nited S tates of Am erica.

B yLEWIS B OYD SEB AsTIAN ,E sq .,B arrister-at-Law . 8ve . 1 879. It. Is.

W ill b e of very great value toall practition ers w ho have toadvise on matters
conn ected w ith trade marks .

”—S olicitors’ Journal.
TRAMWAYS .

—S utton 's T ram w ay Acts of th e U n ite d Kingdom ;
w ith N otes on th e Law an d P ractice, an In trodu ction , in cludin g th e

Proceedin gs b efore th e Com m ittees, D ecision s of th e R eferee s w ith
respe ct toLocu s S tan di, an d aS um m ary of th e P ri n ciple s ofTram w ay
R atin g , an d an Appendix con tain in g th e S tan din g Orders of Par

liam en t . R ul es of th e B oard of Trade re latin g to Tram w ays, &c.

S econd Edition . B y HEN RY S UTTON ,
assisted b y R OB ERT A . B EN

NETT, B arristers-at -Law . D em y 8ve . 1 883.

TRU S TS AN D TRU S TEES . EIIis ’ Truste e Act, 1 8 93 , in cludin g
aGuide for Trustees to In vestm e n ts. B y ARTHU R LEE E LLIS , E sq .,

B arrister-at -Law . F ifth Edit . R oy . 1 2m o . 1 894. 63
“Th e en tire Act is ann otated, an d th e w ay in w hich this is don e is satis

factory .
”—Law Journal .

M r . Art hur Lee Ell is gives many val uab le hin ts to trustees, not only w ith
regag

'

s

d to th e in te rpretation of th e m easur e, b u t al so w ith regard to invest
m en

G od e fno i
’
s Law R e lating to Tru sts and Truste e s.—S econd Edit .

B y HE N RY GODEEROI, of Lin coln
’
s Inn , E sq .,

B arrister-at-Law .

Royal SW . 1 891 . It. 1 23 .

Th e second edition of this w ork w hich lies b efore us is am odel of w hat a
legal text-b ook oug h t to b e . It is cl ear in style an d clear in arran g em en t."

Law Tim es.

VEN DORS AN D PU RCHAS ERS . Dart’s Ve ndo rs and P u r
c hase rs .

—A Tr eatise on th e Law an d P ractice relating to Ven dors
an d P ur chasers of R eal E state . B y th e late J. HEN RY D ART, E sq .,

on e of the S ix Conveyan cin g Coun sel of th e High Court of Ju stice ,
Chan cery D ivision . S ix th Edition . B WILLIAM B AR B E R

, E sq .,

Q .C., R ICHAR D B URD ON HALDANE , and ILLIAM R OB ERT SHELD ON
,

E sqrs., B arristers-at-Law . 2 vols. R oyal 8vo. 1 888. 31. 1 6s.
" Th e exten sive changes an d n um erous im rovem en ts w h ich have b een in tro

du ced are th e resul t of assiduou s lab ou r, com in ed w ith critical acum en , soun d
‘

kn ow ledg e , an d practical experien ce For th e copiou s an d exce l len t index
w e have n oth in g b u t praise . W e have b een inform ed that an au th ority of th e
h ighest em in en ce has pron oun ced it to b e th e b est in any existin g law b ook , and
We h um b ly concur in that opm ron .

" -Law Quarterly R eview .

Tu rn e r
’
s Dutie s of S o lic ito r to C lie ntas to S ale s, Pu rc hase s ,and

Mo rtgag e s of Land—S econd Edition . B y W . L . HAOON , E sq .,

B arrister -at-Law . D em y 8ve . 1 893. 1 08 . 6d .

Th e m ost skilled in practical conveyancing w oul d gai n many useful hin ts
from aperusal of th e b ook ,an d w e recom m end it in all confi den ce .

”—Law N otes.

A ll standard Law Works are kep t in S tock, in law calfan d other bindings.
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VEN DOR S AN D PU RCHAS ERS—continued.

We b ste r's Law Re latin to Partic u lars and Cond itions of Sale
‘

o n a S ale of Lan d . ith Appendix of Form s. S econd Edition .

B y WILLIAM FREDER ICK WEB STER
,
E sq ., B arrister-at-Law . R oyal

SW . 1 896. 253.

Th isis the S econ d Edition ofaw ell ar ran ed an d useful b ook,and the use
fuln ess W111 n ot b e im pair ed b y th e fact that t e au th ority for each proposition
and th e referen ce to su ch au thority are cited in th e text itself instead of b eing
re legated to afootnote .

”—Law Journal.
We b ste r

'
s Co nd itio ns of S ale u nd e r the Land Transfe r Acts,

1 875 and 1 8 9 7. B eing a S upplem en t to ab ove . R oyal 8ve .

1 899. N et 23.

WAR, DECLARATION OF.—Ow e n's De c laration of Wan—A
S urvey of th e P osition of B ellig eren ts an d N eutrals, w ith re lative
con siderati ons of Shippin g an d Marin e Insu ran ce during War. B y
D OUGLAS OWEN , Esq .

, B arrister -at-Law . D em y 8vo. 1 889. 21 3.

Ow e n’s Mar itim e Warfare and Me rc hant S h ipping—A S um mary
of the R igh ts of Captu re at S ea. B y D OUGLAS OWEN , Esq ., B ar
rister-at-Law . D em y SW . 1 898. N et 28.

LLS .
—Th e o bald's Co nc ise Treatise on th e Law of Wills.

Fourth Edition . B yH . S .TIIEODALD,Esq .
,
B arrister-at-Law . R oyal

SW . 1 895 . 308.

Com preh en sive th ough easy to u se, and w e advise all conveyan cers to get a
copy of it w ithou t loss of tim e .

”—Law Journal.
Of great ab il ity and valu e . It b ears on every page traces of care and sound

judgm en t.”—S olicitors’ Jour nal.
Th e w ork is, in ou r opini on .an excell ent on e ,an d of very gr eat value , not

onlyasaw ork of refer en ce ,b ut also for th ose w h o can afford to give special tim e to
th e study of th e su b j ect Wi th w hich it deal s.

”—Law S tudent’s Journal.
Weave r's Pre ce d e nts of Wills.—A Collection of Con cise Precedents
of Wills, w ith In trodu ction , N otes, and an Appendix of S tatutes.
B y CHARLE S WEAvEE , B .A . Post 8vo. 1 882. 6a.

WIN D ING U P.—Palm e r
'
s Com pany P re c e de nts.—For u se in rela

tion to Com pan ies, su b je ct to th e Com pan ies Acts, 1 862—1 890.
Part II . WIN D IN G-U r FORMS AN D PRACTICE . Arrang ed as follow s
Com pulsory W in din g -U p, Volun tary Win din g -U p , Winding -Up
u nder S upervision , Arrang em en ts and Com prom ises, w ith copious

N otes, an d an Appen dix of Acts and R u l es . E igh th Edition . B y
M ore B EAUFORT PALME R , assisted b y FRANK EVANS , E sqrs.,
B arristers-at-Law . R oyal 8_

vo . 1 900. (N ear ly ready.) 32s.

Palm er’s Com pany Precedents is th e b ook ar exce llence for ractition ers.
It is n eedless to recom m end Mr . Palm ab ook to th e pro ession , for it

is already know n an d appreciated . W eadvise those w ho have any dou b ts to con
su lt it,and th ey w ill b e in agreem en t w ith us .

—Law Jcarnal.
Simply invaluab le , n ot on ly to com pany law yers, b ut to everyb ody con

nested With eom panies.
”—Finane ial N ew s.

WORKMEN 'S COMPEN SATION ACT—V£de Em ployers
’ Lia

WRECK INQ U IR IES .
—Murton

'
s Law and Practice re lating to

Fo rmal Inve stigatio ns in th e U n ite d Kingdom , B r itish Posse s

s ions and b efo re Naval Co u rts into S h ipp ing Casualtie s and
the Incom pe te n c and Misco nd u ct of S h ips

’
Office rs . With

an In troduction . y WAIJI‘EB MUR TON , Solicitor to th e B oard of

Trade . D em y 8vo. 1 884. l l. 48.

WRONG S .
—Addison , Ball, Po llock,S hearw ood.—Vide “Torts.

STEVEN S AND SON S , LD ., 1 1 9a120, CHANCERY LANE , LONDON .



P R EPAR IN G FOR P UB LICATION .

An n ual Dige st, 1 899 .
—E dited b y JOHN MEWS, E sq ., B arriste r -at

Law . (N ear ly r eady .)
Arno u ld on the Law of Mar in e Ins u ran ce—Seven th Edition . B y

E DWAR D LOU IS D E HART an d R ALPH Iu r r S IHEY, Esqrs., B arristers

at-Law . (In p reparation .)
Cam pb e ll

'
s R u lin Case s - Ar ran g ed , An n otated and Edited b y

R CAMP B ELL , sq .
, B arri ste r-at-Law : w ith Am erican N ote s b y

th e late IRvIN o B ROWN E , E sq ., an d th e Hon . LEONARD A . JON E S .

Vol .XX. Paten t.” (N ear ly ready .) [(In the p ress .)
Vol . XXI. Paym ent to P ur chase for Value w ith out N otice .

”

Vol .XXII. Q uoWarran to to R iver .

”
(In p reparation .)

To be comp leted in 25 Volum es.

Ch itty
'
s Fo rm s of Practical P roc e e d ings in the Q ue e n

'
s B e n c h

D ivis io n .
—Thirte en th Edition . B y W. CHI'I‘TY and HE R B E RT

CHI ’I‘TY, E sqrs., B arristers
-at-Law . (In preparation .)

D ig e st of Case s, Ove rru le d, Approve d , or othe rw ise S pe c ially
c o ns ide re d in the Eng lis h Co u rts to the e nd of 1 899 . With
extracts from th e Judgm en ts dealing With th e sam e . B y W. A . G .

WOOD S an d J. R ITCHIE , E sq rs., B arristers
-at-Law . B eing a n e w

edition of D ALE and ,LEHxAN N
’
s D ig est.

”
(In p reparation .)

Je pson
'
s Lands Clause s Co nso lidatio n Acts .

—Second Edition . B y
J. M . LIGHTWOOD , Esq ., B arrister -at

-Law . (In p reparation .)
MacArth u r o n the Contract of Mar in e Ins u rance—Third Edition .

B y CHARLES MAcAR rHUE, E sq . ,
Averag e Adju ster . (In p reparation .)

Macdo ne ll’s Law of Maste r and S e rvant—S econd Edition . B y JOHN
MAODON ELL, LL.D ., C.B .,

E sq . aMaster of th e S uprem e Cou rt.

(In p reparation .)
Palm e r

'
s Com pany Pre ce de nts.

—For u se in relation to Com panies
su b j e ct to th e Com pan ies Acts.

Part II. WINDING -U P FORMS AND PRACTICE . With an

Appendix ofActsand R u le s. E igh th Edition . B y FRAN CIS B EAU FORT

P ALMER
,
assisted b y FRAN K EVAN S, E sqrs., B arristers-at-Law .

(N ear ly ready.)
Part III . DEB ENTUB E S AND DEB ENT

‘

URE STOCK. With
cOpious N otes. E igh th E dition . B y FRAN CI S B EAUFORT PALIIER ,
Esq ., B arrister -at-Law . (Near ly ready .)

R e dm an and L on
'
s Law of Land lo rd and Te nant, in clu ding th e

P ractice of jectm en t . Fifth E dition . B y JOSEPH H . R EDMAN ,

E sq ., B arrister -at-Law . (In p reparation .)
Rosco e 's Dig e st

aof th e Law of Evide nc e on the Trial ofActions
at N is i Prius.—S even teen th E dition . B y MAURI CE POWELL, Esq .,

B arrister-at-Law . (In the p ress.)
R usse ll's Treatise on the Pow e r and D uty of an Arb itrato r , and

th e Law of S u b m iss io ns and Aw ards ; w ith an Appen dix of

Form s,and of th e S tatu tes r elatin g to Ar b itration . Eigh th Edition .

B y EDWARD JAME S POLLOOE ,
E sq .

,
an Official R eferee of th e S uprem e

Cour t of Judicatur e,an d th e late HE R B E RT R U SSELL, Esq ., B arrister
at-Law . (N ear ly ready.)

S h ir le y
'
s S e le ctio n of Lead in Case s in the Com m o n Law —W ith

N otes. B y W . S . SHI RLEY, sq ., B arrister-at-Law . S ixth E dition .

B y R ICHARD WATSON , E sq ., B arrister -at-Law . (In the p r ess.)
S m ith

'

s Man ual of Eq u ity Ju r isprud e n c e fo r Practitio n e rs and
S tud e nts . B y JOSI AH W . SMITH , Q .C. Fi fteen th E dition . B y
SYDN EY E .WILLIAMS , E sq . (N ear ly ready.)

The o b ald
'
s Con c ise Treatise o n th e Law of Wills—Fifth E dition .

B y H . S . THEORALD , E sq ., Q C

STE VEN S AN D SON S , LD .
,
1 19 120, CHAN CERY LANE , LOND ON .
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R eported De cis ions of th e S uperior Courts and

aS e le ction from th ose of th e Irish Courts

to th e end of 1897.

UN D ER THE GENERAL ED ITOR SHIP OF

J 0 II N M E W S , B ar r l st e r -at L aw .

95 i“The An n ual D zyesl for 1 898 8; 1 899, N ow R eady. P r ice 1 5 sfeac/z.

TheCheapest, Best,MostAccurate,andOldest-Established Reporté.
E D ITED BY JOHN MEWS , B arr ister-at-Law .

SU B -ED ITOR S : W . E . GORDON AN D A. J. SPEN CER , B arr isters-at-Law .

The follow ing are afe w of the advan tages of these Reports :
I. Con cisen e ss an d Accuracy .

2 . S pe edy Pub lication of th e Case s .

This is n ow aleadin g feature , th e R E PORTS b ein g pu b lish ed as speedily aspossib le ,
con sisten t w ith good reportin g an d editin g ; an d th e We ekly E dition in cludes
N otes of all Cases up to date .

3 . S im plicity of Arrang em en t and Facility of R efe ren ce .

Th ere is on ly On e Volum e in each year for each D ivision of th e Courts.

4 . Digests .

MEWS ’ D IGE ST of all th e R eported D ecision s of all th e S uperior Courts,
in clu din g a S election from th e Irish

, w ith a Coll ection of Cas es foll ow ed
distin gu ish ed, explain ed , com m en ted on

, overr ul ed or qu estion ed, and
R eferen ces to th e S tatu tes, Orders an d R u l e s of Cour t durin g th e year
(i ssu e d Q u ar te r ly ),w il l b e supplied to S u b scrib ersat th e r edu ced rate of 6s.

5 Economv ANN U AL SU B SCRIPTION .

Th e Law Jo u rnal R e po rts and S tatute s £3 , 4 , o

Th e Law Jo u rnal R e po rts , S tatute s , and Me w s
’
An n ual

3 .1 0
D ig e st (iss ued Q uarte r ly)

0

Sub scrib ers to th e LAW JOUR NAL REPORTS have th e additional ad
of ob tain ing , for afurth er S u b scription of £ 1 per ann um ,

THE LAW JOURN AL N EWS P AP ER .

P ub lish ed W e ekly (price con tain in g the b est w e ekly N otes of all decided Cases of
th e w e ek ,

N ew Orders,
and R ul es of Cour t, Cause Lists , Articles b yEm in en t Spe cialists

P ersonal Inform ation ,
N otices of all n ew Law B ooks

, &c .

S u bscr ip tion s payab le to STEVEN S S ON S , LTD . , and crossed Un ion B an k.

van tage

i f A Catalogue of N ew Law Works g ratis on app lication .



mt S PECIAL OFFER To NEW S UB S CRIB ERS

Volum es I. to xx..w ith In dex to Volum es 1. to X. £ 2 0 .

ARRAN GED , AN N OTATED , AND ED ITED BY

R O B E R T CA M P B E LL
, M .A .

,

Of Lincoln
’
s Inn

, B m ister -at-Law , Advocate of the S cotch B ar .

ASS ISTED BY OTHER M ERE OF THE B AR .

W IT H AM E R IC A N N O T E S

B y IRVIN G B ROWN E an d
'

TuE HON . LEONAR D A. JON E S .

TO B E COMPLETED in Tw ENTY=FlVE VOLUMES .

The fallow t
'

ng Volum es (sold separately)have been p u b lished
Von . I .

—Aban donm en t—Action . Von . X.
—Easem en t—E state .

IL—Action—Am endm ent. XL—Estoppe l—Execu tion .

1 1 1 .
—Ancien t Ligh t—B anker. XII .

—Executor—Indem n i ty.

IV.
—B ankruptcy—B ill of Lading . XI II .

—Infe n t—In surance .

V .
—B il l of Sale—Condict of Law s . XIV .

—Inou n ce—In te rpretation .

VI .
—Con tract. XV .

—Judge—Lan dlord Tenan t.
VII .
—Conver sion -Coun sel . XVI .

—Larceny—Man date .

W IL—Cr im inal Law—Deed. XVII.—Manorial B igh t—Mistake .

IX .
—D efam ation -Dramatic an d XV III .—Mortgag e—N eg lig en ce .

Musical Copyrigh t. XIX.
—N egligence—Partn ersh ip.

Von .XX .
—Paten t . Von .XXL—Paym en t—Purchase for Valu e w ith ou t N otice .
(N ear ly ready.) (In the p ress.)

Von . XXII .
—Quo Warran to—R iver . (In p reparation .)

R oyal 8vo, half ve l lum , g il t top , p rice each , n e t, 2 5 5 .

In dex to Vols. 1. to X., w ith Addenda.from 1 894 to 1896 in clusive.
P rice , b o u nd in half ve llum , n e t 2 0 8 .

OP INI ON S or run P RE S S .

On e of th e m ost am b itious,an d ou gh t to b e , w h en it is com plete , on e of th e m ost

g en erall y u sefu l legal w orks w hich th e presen t cen tury has produ ced .

”—Li terature.
A perfe ct storehouse of th e pr in ciple s estab lish ed and illu strated b y our case

law an d that of th e U n ited S tates.

”—Law Tim es.

B y th is tim e this series has b ecom e so w ide ly b l ow n , an d dou b tless appre .

ointe d, that it b ecom es unn ecessary to do m u ch m ore than chronicle th e appearan ce

of th e n ew volum e , to state th e con ten ts, and to say that its w orkm an sh ip is qu ite
up to th e form er 1eve l .

”—Law Jou rnal.
A w ork of u n u sual valu e an d in terest. Each leading case or g roup

of cases is preceded b y astatem en t in b old type of th e rul e w hich th ey are q u ote d
as estab lishin g . Th e w ork is happy in con ception , and this fir st volum e show s

that it w il l b e adequately and Su ccessfully carried out.
”—S olieitors’ Journal .

Th e g en eral sch em e appears to b e exce llen t, and its execu tion r eflects th e

greatest credit on everyb ody con ce rn ed . It may, in deed , b e said to constitu te , for

th e presen t. th e high
-w ater m ark of th e scien ce of b ook-m akm g .

”
-SaturdayR eview .

Th e E n g lish R ul ing Case s seem g en eral ly to have b een We ll an d carefu l ly
chose n ,

and a great am oun t of w ork has b e en expended G reat accu racy
and care are show n in th e preparation of th e N otes.”—Law Quarter ly R eview .

A Cyclope diaof law m ostab ly execu ted, learn ed,accu rate , clear , con cise

perhaps its ch iefm erit is that it im pre sses on u s w hat th e practism g
E n g li sh law yer is

too apt to forg et
—that En g lish law really is ab ody of prin ciples.

—B r itish R eview .

STEVEN S AND SON S , LIMITED ,
1 1 9 1 20, CHAN CERY LAN E , LON D ON .
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