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- PREFACE.

This work 1s founded prinecipally on Mr. Hawkins’ -
Treatise on the Construction of Wills, the arrange-
ment and language of which has been to a great
extent followed. Reference has also been wmade to
Jarman on Wills, 4th edition ; Theobald on Wills, 3rd
edition; Walkem on Wills, and Willilams on Exe-
cutors, Sth edition It 1s only intended as a guide-
book for the use of students, to whom 1 venture to
hope 1t may prove useful, especially in preparing for

their examinations.

H. N. R.

TorRONTO, 1892,
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THE LAW OF WILLS.

CHAPTER 1.

BY WHAT LOCAL LAW WILLS ARE REGULATED.

The possession of property in one country, by
‘persons domiciled 1n another, 1s now so general that
the enquiry by what local law a testamentary dis-
position of such property must be governed is of
the highest 1importance.

A will, =0 far as 1t relates to immovable property
(Which term includes lcaseholds), must be made in
accordance with the formalities required by the

law of the land where the immovable property is
situated. (Theobald, 3rd ed., 1; 1 Jarm, 4th ed., 1;

Walkem, 7.)
As regards personal property, the law of the
testator's domicile, at the time of inaking his will
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and of his death, if there is no intermediate change,
must govern the form of the will, and the solemnities
of 1ts execution; so that if a testator be domiciled in
a foreign country, and own personal estate in Ontario,
a will executed according to the law of the country
in which he is domiciled at the time of his death
would be recognized in Ontario as a valid disposition
of such property. (Walkem, 5; Theobald, 3rd ed., 3;
1 Jarm, 4th ed., 2.)

Wills of personality made in execution of powers
are valid, if made 1n accordance with the instrument
creating the power without reference to the domicile
of the testator, subject to Section 13 of The Wills
Act of Ontario, which enacts, that, “no appointment -
made by will, unless the same 1s executed in manner
hereinbefore required, ( Sec. 12;) and every will
executed in manner hereinbefore required, shall, so
far as respects the execution and attestation thereof
be a valid execution of a power of appointment by
will, notwithstanding i1t has been expressly required
that a will made in exercise of such power shall be
executed with some additional or other form of execu-
tion or solemnity.” (R. S. O, 1887, c. 109,s. 13.)

E.g.—A will executed according to T'he Wills Act

of Ontario 1s a good execution of a power, though
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the will would be invalid according to the testator’s
domicile. (Theobald, 3rd ed., 1.)

The reader 1s referred to Theobald on Wills 3rd ed.,
ch. I., and to Jarman on Wills, 4th ed., ch. 1., where the

question as to domiecile 1s fully treated.
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CHAPTER I1.

FORM AND CHARACTERISTICS OF A WILL.

A wi// may be defined as a right given
to the proprietor of continuing his property

after his death in such persons as he shall
name. (2. Bl. Com. 490.)

Any instrument executed in the manner required
by T'he Wills Act of O.atariv may take effect as a
will, provided it was the intention of the donor that

1t should not operate till atter his death. (Theobald,
3rd ed., 10.)

It 1s characteristic of a will that it is 772 775 ot

nature ambulatory and revocable during the life ot

the testator, even though 1t should in terins be made
1rrevocable. (Tﬁeobald, 3rd ed.,11; 1 Jarm, 4th ed., 16.)

A codici/ 1s a supplement to a will, or an
addition, made by the testator, and annexed
to, and to be taken as part of the testament ;
being for 1ts explanation, or alteration, or
to make some addition to, or. else some sub-
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traction from the former dispositions of the
testator. (Wms. Exs., Sth ed., 8)

A will 1s 1n 1ts nature different from a deed, and
though executed with the formalities of a deed, 1t
cannot operatz as such. (Walkem, 13.)

But a deed not intended to have any effect till the

settlor’s death 1s testamentary. (Theobald, 3rd ed., 9.)

And an instrument coming into operation imme-
diately, and of which no part is revocable, more
especially 1f 1t involves anything in the nature of

consideration, cannot take eftect as a will. (1b.)
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CHAPTER IIL

TESTAMENTARY CAPACITY.

Every person of sound mind and not under some
special disability' may make a will. (Theobald, 3rd
ed., 14.)

No will made by any person under the age ot
twenty-one years shall be valid. (R. S. O. 1887, c.
109. s. 11.)

It may be here remarked, that in computing the

age of a person for testamentary or other purposes,
the day of his birth is included; thus, if he were

born on the 16th ot January, 1800, he would have
attained his majority on the 15th of January, 1821;
and as the law does not recognize fractions of a day,
the age would be attained on the first instant ot the
lIatter day. (1 Jarm, 4th ed., 45.)

A married woman may, since 1884, dispose by will,
of any real or personal peoperty as her separate
property, in the same manner as if she were a femme

sole, without the intervention of any trustee. (R. S.
0. 1887. c. 132, s. 3).
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- A testator must, at the time of making his will,
have an understanding of the nature of the business
in which he 1s.engaged, a recollection of the property
he means to dispose of, of the persons who have a claim
to be the objects of his bounty, and the manner in
which 1t'1s to be distributed. (Theobald, 3rd ed., 13.)

Idiots.—Idiots are absolutely disabled from dis-
posing of their propérty by will. (1 Jarm, 4th ed,
34.)

An idiot 1s a person who has not any use of reason;
has no understanding as to his age ; who is his father
or mother; what shall be for his profit or loss.

Lunacy, Insanity.—These expressions are most com-
monly applied to the state that persons of unsound
minds, who are not 1diots or imbeciles, are 1n.
(Walkem, 54, 55.)

It has been laid down that the test of a person
being of unsound mind, 1n a legal sense, 1s the exist-
ence of a delusion or a belief in facts which an
ordinary person would not credit, or a belief which
one cannot understand how any person 1n his senses
should hold. (1 Jarm, 4th ed., 36.)

Testamentary incapacity is the necessary conse-
quence of an unsound mind. (Ib, 37.)

Where a testator is subject to delusions with regard
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to persons who would be the natural objects of his
testamentary bounty, his will made while he 1s under
the influence of such delusions 1s invalid. (Theobald,

3rd ed., 13.)
But where a testator is subject to delusions which

leave the general power of understanding unaflected,
and are wholly unconnected with his testamentary
dispositions, such delusions do hot affect his capacity
to make a will. (Ib.)

A will made by a testator atter he has been insane
must be shown to have been made after his recovery
or in a lucid interval. (Ib.)

It appears that only a mind that comprehends the
testamentary act is required. (1 Jarm, 4th ed. 37.)

Mental 1mbecility arising from advanced age, or
produced permanently or temporarily by excessive
drinking, or any other cause, may destroy testa-
mentary power. (1 Jarm, 4th ed., 34.)

An alien may dispose of real or personal property
by will. (R. S. €., c. 113, s. 3.)

A convict may dispose of his property by will
(Theobald, 3rd ed., 18.)
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rules applicable in the case of gifts inter wvivos to
persons standing 1in a fiduciary relation to the donor,
and those applicable to gifts by will. In the former
case, 1t lies upon the donee to show not only that the
donor intended to give, but that he was 1n no way
influenced by the donee. (Pollock, Con., 5th ed., 582,
583.)

Fraud.—A will procured by fraud may be annulled,
but it 1s left to the discretion of the Court to say
what deceit shall annul. a will, and in order to dis-
cern Whether 1t may be such as may overthrow the
will or not, the deceit practised is compared with the
capacity or understanding of the person deceived.
(Walkem, 134.)

Strong evidence 1s required to show that a duly
executed will is not the act of the testator, and that
he was not-aware of its provisions. (Ib. 136.)

Fraud to vitiate a will must be contemporaneous
with the making of the will, and must be discovered
in and be a part of the res gestae. (1b.)

Ezxecution, Attestation.—Section 12 (1) of 7he Wills
Act of Ontario enacts that “no will shall be valid un-
less 1t 1s in writing, and executed in manner herein-
after mentioned; that is to say, it shall be signed at

the foot or end thereot by the testator or by some other
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person wn his presence, and by s direction ; and such
signature shall be made or acknowledged by the
testator, in the presence of two or more witnesses
present at the same tume, and such witnesses, shall
attest and shall subscribe the will in the presence of
the testator; but no form of attestation shall be

necessary.” (R.S.0. 1887, c. 109,s. 12 (1).)
The signature of the testator must be intended as

an execution of the will. (Theobald, 3rd ed., 21.)

As regards the position of the testator's Signature,
1t 1s enacted, that “every will, sofar only as regards
the position of the signature of the testator, or of the
person signing for him as aforesaid, shall be deemed
to be valid, within the meaning of this Act, if the
signature 1s SO placed, at, or atter, or following, or
under, or beside, or opposite to the end of the waill,
that 1t 1s apparent on the face of the will that the
testator intended to give eftect by such signature to
the writing signed as his will ; and no such will shall
be affected by the circumstance that the signature
does not follow or is not immediately after the foot

or end of the will, or by the circumstance that a
~ blank space intervenes between the concluding word
of the will and the signature, or by the circumstance

that the signature 1s placed among the words of the
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testimonium clause, or of the clause of attestation, or
follows or 1s atter or under the clause of attestation
either with or without a blank space intervening, or
follows, or 1s after, or under, or beside the names or
one of the names of the subscribing witnesses, or by
the circumstance that the signature 1s on a side, or
page, or other portion of the paper or papers con-
taining the will, whereon no clause or paragraph or
disposing part of the will i1s written above the signa-
ture, or by the circumistance that there appears to be
sufficient space on or at the bottom of the preceding
side or page or other portion of the same paper on
which the will 1s written to contain the signature ;
and the enumeration of the above circumstances shall
not restrict the generality of the above enactment; but
no signature under this Act shall be operative to give
effect to any disposition or direction which 1s under-
neath, or which follows 1t, nor shall 1t give effect to
any disposition or direction inserted after the signa-
ture was made. (f. S. O. 1887, c. 109 s., 12[2].)

The signature of the testator must be written or
acknowledged by the testator in the presence of both
the witnesses together, before either of them attest
and subscribe the will. (Theobald, 3rd ed., 24.)

It 1s not necessary for the testator to declare that
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the paper, which he has requested the witnesses to
sign, 1s his will; nor i1s 1t necessary tor him to ac-
‘knowledge his signature as such, when he has request-
ed the witnesses to sign a paper not declared to be a
will, so long as they have seen his signature. (Theobald
3rd ed., 25.) |

But a mere request to witnesses to attest an instru-
ment the nature of which 1s not explained to thein,
and the signature to which’ they do not see, is not
suthcient. (Ib. 26.)

When the will 1s signed by some other person by
the testator’s direction, the witnesses must be present
when the testator directs the signature to be made,
they must see the signature written, the signature
must be acknowledged by the testator in their pres-
ence, and the will must be acknowledged as a will. (Ib.)

The witnesses must subscribe in the presence of the
testator, but they need not subsecribe in the presence
of each other. (IDb.)

The Wills Act of Ontario (R. S. O. 1887, ¢. 109), s.
16 provides that if any person who shall attest the
execution of a will shall, at the tnne of the execution
thereof, .or at any tune afterwards, be incompetent to
be admitted a witness to prove the execution thereof,

such will shall not, on that account, be invalid.
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Section 17 enacts 1in eftect that a will attested by a
beneficiary under the will is valid, though the gift to
the attesting witness is void.

Section 18 enacts that “in case by any will any
real or personal estate 1s charged with any debt or
debts, and any creditor, or the wife or husband of
any creditor whose debt 1s so .charged attests the
execution of such will, such creditor, notwithstanding
such charge, shall be admitted a witness to prove the.
execution of such will, or to prove the validity or
invalidity thereof.”

Section 19 enacts that “no person shall, on account
of his being an executor of a will, be incompetent to
be admitted a witness to prove the execution of such

will, or a witness to prove the validity or invalidity
thereof.”
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CHAPTER V.

ALTERATIONS, INTERLINEATIONS, AND OBLITERATIONS.

Section 23 of The Wills Act of Ontario (R.S.0.,
1887, c. 109) enacts that “no obliteration, interlinea-

tion or other alteration made 1n any will after

the execution thereof, shall be valid or have any

effect, except so far as the words or effect of the will
before such alteration aie not apparent, unless such
alteration i1s executed 1n like manner as hereinbefore
1s required for the execution of the will, but the will,
with such alteration as part thereof, shall be deemed
to be duly executed, if the signature of the testator
and the subscription of the witnesses are made in the
margin or in some other part of the will opposite or
near to such alteration, or at the foot or end of, or
opposite to, a memorandum referring to such altera-
tion, and written at the end or in some other part of
the will.”

An alteration opposite which the testator and two
witnesses have set their initials in the margin is
sufficiently executed under thissection. (Theobald, 3rd

ed., 30.)
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REVOCATION OF WILLS R
LN ) ‘

Section 20 of The Wills Act of Ontario enacts that
“every will ‘shall be revoked by the marriage of the

-

Lo T

testator, eq}cept a will made in the exercise of a power
of appointment where the real or personal estate
thereby appointed would not, in default of such
appointment, pass to the testator’'s heir, executor, or
' administrator, or the person entitled as the testator’s
next of kin under The Statute of Distributions.”
¥ A will though made in contemplation of marriage,
14 is revoked by marriage. (Theobala, 3rd ed., 32.)
| A will made in exercise of a power 1s not revoked
by marriage where the heir, executor, or administrator,
or statutory next of kin, would not 1n all events take

in default of appointment. (Ih.)

And a will made 1n exercise ot a power 1is not re-

voked by marriage if the persons taking in default
of appointment, do not take, under the instrument
creating the power, as statutory next of kin. (Ib.; and

see ch. x1x. for the difference between “ next of kin
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In order to revoke a will 1t 1s absolutely necessary
that the testator should adopt one or other of the
modes of revocation pointed out in section 22.
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CHAPTER VII.

REVIVAL OF WILLS.

The Wls Act of Ontario (R. S O. 1887, c. 109.),
section 24, enacts, that “no will or codicil, or any part

thereof, which has been in any manner revoked, shall
be revived otherwise than by the re-execution thereof,
or by a codicil executed 1n ‘manner hereinbetore
required, and showing an intention to revive the
same ; and where any will or codicil which has been
partly revoked, and afterwards wholly revoked, is
revived, such revival shall not extend to so much
thereof as was revoked before the revocation of the

whole thereof, unless an intention to the contrary is

1s shown.”

The reyocation of a will revoking a former will

does not revive the former will. (Theobald, 3rd ed.,
53.)

A will which has,been destroyed and no longer ex-
1sts in writing cannot be revived by a codicil, though
there may be a draft of the will in existence. (Ib., 55.)
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A codicil making an alteration 1n a will, and
confirming 1t 1n all other respects, does not revive the

will so far as it has been altered by intermediate
codicils.” (Crosbie v. Macdonald, 4 Ves; 610; Green v.

Tribe, 9 Ch. D. 231.)
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CHAPTER VIIL

WHAT PROPERTY MAY BE DISPOSED OF BY WILL.

By virtue of the 10th section of Zhe Wills Act of
Ontario, ‘“every person may devise, bequeath, or
dispose of by will executed in manner hereinafter
mentioned, all real estate and personal estate to which
he may be entitled, at the time of his death, and
which 1f not so devised, bequeathed, or disposed of,
would devolve upon his heir-at-law, or upon his
executor or administrator ; and the power hereby given
shall extend to estates pur autre vie, whether there be
or be not any special occupant thereof, and whether
the same be a corporeal or an incorporeal heredita-
ment ; and also to all contingent, executory, or other
future interests in any real or personal estate,
whether the testator be or be not ascertained as the
person or one of the persons in whom the same may
respectively become vested, and whether he be entit-
led thereto under the instrument by which the same
were respectively created, or under any disposition
thereot by deed or will, and alco to all rights of entry



23 A MANUAL OF

for conditions broken and other rights of entry, and
also to such of the same estates, interests and rights
respectively, and other real and personal estate as the
testator may be entitled to at the time of his death,
notwithstanding that he may become entitled to the
same subsequently to the execution of his will.”

It 1s doubtful whether an estate pur autre vie
limited to a man and the heirs of his body can be
disposed of, since section 10, which makes devisable
all real estate which if not devised would devolve upon
the heir-at-law, or upon his executor or administrator,
does not 1n terms extend to real estate, which would
decend to the heir special, if not devised.

A person in possession of land without other title
has a devisable interest. (Asher v. IViitlock, L. R.,

1, Q. B. 1.)

The tenth section does not make any kind of
personalty bequeathable which could have been be-
queathed before January 1st, 1874 ; thus a testator
cannot bequeath a promissory note made to him so

as to pass the right to sue upon 1t, which remains 1n

the executor. (Bishop v. Curtis, 21 L. J. Q. B. 391
1 Jarm., 4th cd., 50.)

Property held by the testator in joint tenancy sur-

vives to the other joint tenants and cannot be given
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by will. (Grosvenor v. Durston, 25 Bea. 97.; 1 Jarm.,
~ 4th ed., 46.) |

Powers to appoint the use i1n lands, may be exer-
cised by will.

A power to be exercised by an instrument in

writing can be exercised by will. (Theobald,3rd ed.;
69.)

Also a power to be exercised by an instrument in

writing executed with certain formalities 1s exercis-
able by will executed with those formalities. (1b.)

The 13th section of Zhe Whlls Act of Ontario
enacts that “no appointment made by will, in exercise
of any power, shall be valid, unless the same 1s
executed 1n manner hereinbefore required; and every
will executed in manner hereinbefore required, shall,
so far as respects the execution and attestation thereof,
be a valid execution of a power of appointment by
will, notwithstanding it has been expressly required
that a will made in exercise of such power shall be
executed with some additional or other form of execu-

J

tion or solemnity.” Thissection only applies to powers

which are in terms testamentary, and therefore a

power to appoint by instrument in writing executed

with certain formalities cannot be exercised by a will
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executed only with the statutory formalities. (Theo-
bald, 3rd ed., 70.)

And a sole trustee may make an express devise of,
or a devise which is capable of operating on freehold
estates vested in him as such trustee. (1 Jarm, 4th
ed., 47.)

It there are trustees, the estates which are the
subject of the trust, are held by them as)joint-tenants,
and on the death of one of them, the whole trust
estate survives to the other or others of them, and

cannot be disposed of by the will of the trustee dying
as aforesaid. (Ib. 46; Ante,p. .)
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Attesting Whitnesses.

By section 17 of 7he Wills Act of Ontario. (R. S. O.,
1887, c. 109), a gift to an attesting witness, or to the
husband or wite of an attesting witness, 1s null and

vigpiitets . - VL -

void.
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CHAPTER X.

il i - St WY~

1. GENERAL PRINCIPLES OF CONSTRUCTION.

Propr. I. 'In construing a will, the object
of the Courts is to ascertain, not the zntention
simply, but the expressed intentions of the
testator, ze., the intention which the will
itself, either expressly or by implication,
declares, 01 (which 1s the same thing) the
meaning of the words,—the meaning, that is, \
which the words of the will, properly in-
terpreted, convey. (Hawk, 1.)

The expressed meaning, that is, the meaning of that
which the testator has written, which 1s equivalent

to the intention of the writer, must be ascertained.

Prop. II. In construing a will, the
words and expressions used are to be taken

In their ordinary, proper and grammatical
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sense ;—unless 1n so reading them 1n con-
nection with the entire will, or upon apply-
ing them to the facts of the case, an
ambiguity or difficulty of construction, in
the o) opinion of the Court arises ; in which
case the primary meaning of the words.
may be modified, extended or abridged, and
words and expressions supplied or rejected,
in accordance with the presumed intention,
so far as to remove or avold the difficulty or
ambiguity 1n question, but no further.

(Hawk, 2.)

N.B.—In every case the words used must be capal/e

of bearing the meaning sought to be put upon themn.

Prop. 111. 7ec/znical words and expressions
or words and expressions of known legal
import, must be taken in their fec/rical sense,
unless a c/ear 1ntention can be collected to
use them 1n another sense, and that other
can be ascertained. (Hawk, 3.)
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Propr. IV. The intention of the testator,
which can be collected with reasonable
certainty from the entire will, with the
ald of extrinsic evidence ot a kind properly
admissible, must have effect given to it,
beyond, and even against the literal sense
of particular words and expressions. The

intention, when legitimately proved, is com- |

petent not only to fzx the sense of ambig-
uous words, but to contro/ the sense even of

f
|

|

clear words, and to supply the place of express

words, 1n cases of difficulty or ambiguity.
(Hawk, 5.)

Where the words point out the intention, but it
given their simple grammatical meaning defeat the

intention, then 1if possible, by natural construction,
an import must be given to them which will effectuate

and not defeat the intention. (Hawk, 7.)

And where the Court has, to its satisfaction, ascer-
tained the meaning of the testator but has found in
the will expressions 1nconsistent with such 1ntention,
though not sufficient to control 1t, or, expressions

which indicate an intention which the law will not
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allow to take effect, such expressions must be discarded

or modified.
And 1f the will shows that the testator must

necessarily have intended an interest to be given
which there are no words in the will expressly to
devise, the Court is to supply the defect by implication.
(Hawk, 7.)

2. ON PUNCTUATION.

In construing a will marks of punctuation, as par-
entheses, stops, capital letters, etc., in the original will,
but not in the probate, may be taken into considera-
tion (Hawk, 8.)

The probate is conclusive at to what the words of
the will are. (1b.) |

3. PAROL EVIDENCE OF INTENTION, WHEN
ADMISSIBLE.

RULE : Parol evidence to show what were

the actual testamentary intentionsy of the
testator 1s admissible only to determine

~which of several persons or things was In.
‘tended underan eqguzvocaldescription. (Hawk,9.)

l

The 1nstructions given for the will, memoranda,’ oy
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declarations by the testator as to what he had done
or meant to do by his will, ete., are admissible under

this rule. (Ib.)

Equivocal descriptions are ‘“ where one name and
appellation doth denominate divers things.” (Ib.)

Evidence 1n the shape of sayings, etc., of the
testator, may be, in certain cases, adduced to show in
what sense he /fabitually used certain words, even
where the description i1s not equivocal (provided the
sense thus sought to be put upon them does not con-
travene their ordinary and legitimate meaning): this
being distinct from evidence adduced to show 1n what
sense he used the works on the particular occasion of
writing his will.  (1b., 10)

Where the description of a legatee is inaccurate but
not equivocal a former will may be admitted to show
that the testator habitually called a certain person by
the inaccurate description. (1b.)

What Constitutes an Equivocal Description.

The general test of an equivocal description is, that
it must apply with entire propriety to each of the
persons or things in question.

Descriptions which are partly inaccurate are con-
sidered equivocal, if the inaccurate part of the des-
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cription applies to none of the persons or things in
in question, while the remaining desc-ription 1S
equivocal with respect to them. (Hawk, 11.)

A description may be equivocal which applies with
propriety to each of the persons or things in question,
although 1t may apply with somewhat more propriety
to one of them than to another.

Parol evidence of intention 1s ox/y admissible to
determine which of the persons or things in question
was intended, and not to show that the words were
used 1n a sense which would include more than one of
them. (Ib., 12.)

If the context shows decisively which of the
persons or things in question was intended, no ambi-
guity arises, and evidence of intention will not be

admitted. But the evidence from the context must
be conclusive. (Ih., 13.)
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But where the testator, by referring to the devise
in the will, shows an intention to deal only with the
tdentical property devised by the will, and no more,
the latter rule does not apply. (Bowes v. Bowes, 2 B.

and P. 500.)

The codicil does not revive a revoked devise. It
can only act upon the will as it existed at the time
the codicil 1s made; and at that time the devise re-
voked, adeemed, or satisfied formed no part of the

will.

2.—Leaseholds.

RULE : A bequest of leaseholds prima facie
speaks from the date of the will, and does
not include after acquired leaseholds, nor a

renewed lease. (/ames v. Dean, 11 Ves., 383;
Hawk, 17; 1 Jarm, 4th ed., 320.)

But the context may show that the testator intended
any after acquired interest of which he might become

possessed by renewal, to pass under the bequest.
(1 Jarm, 4th ed., 321.)

3.—General Personal Estate.

RULE: A bequest of “all my personal



THE LAW OF WILLS. 3D

estate,” or ‘the residue of my personal
estate,” means the personal estate existing
at the death ot the testator. (Hawk, 17.)

This rule did not extend to other bequests of

personal estate.

II.—-—NEw Law.

WiILLs OF PERSONS DYING AFTER DECEMBER 3IST,
1368.

"RULE: Descriptions of real or persona,
estate, the subject of the glft pmma Jacte
refer to and comprise the property answer-
ing to the description at the death of the
testator. (R. S. O., c. 109, s. 26.)

This rule applies in England to wills made or
republished on or after January 1st, 1838.

The Wills Act of Ontario, R. S. O. 1887, ¢ 109, s.
26, enacts that “every will shall be construed, with
reference to the real and personal estate comprised
in 1t, to speak and take eftect as 1f it had been execu-
ted immediately before the death of the testator,

unless a contrary intention appears by the will.”
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This section applies to the will of every person
who has died since December 31st, 1868. (Sec. 8.)

Effect of Sec. 26 on the Execution of Powers.

This section will have an important effect in caus-
ing devises and bequests to operate as an execution

-

of powers of appointment created after the date of

tic will. - |
(a.) The effect of sec. 26 and sec. 29 (which also
affects general powers of appointment; post, chap.

XIIL.) on general powers of appointment, will be to
make all general devises and bequesﬁs operate as an
exccution by anticipation of all general powers vested
1in the testator at the time of his death, although
created by an instrument subscquent in date to the
will, unless the language of the power be such as to
forbid 1ts being exercised by anticipation.

There must be an emphatic reference to jfuture
time. '

(0.) Special powers ol appointment, which are
affected by sec. 26, only created after the date of
the will may be exercised by a bequest contained in
the will, if the bequest contain a sutficient description
of the particular property afterwards made the sub-
ject of the power to show that the testator /Jad ¢ic
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subject of the power in view, which 1s the best of execu-

tion as regards special powers.

Exceptions to sec. 20.

(1.) Where the date of the ww:/ as opposcd to the
death, 1s distinctly referred to, the rule 1s excluded.
Such an expression as “now occupled = 1is sufficient.
(Hawk, 20.)

(2.) And the rule 1s excluded where there 1s a
sufficient particularity 1n the description of the
specific subject of gitt, showing that an object in
existence at the date of the will was intended ; as a

o1ft of “my brown horse,” or “that freehold estate
which [ purcliased ot Mr. B.” (1b.)



S A MANUAL OF

CHAPTER XII.

DEVISES AND BEQUESTS WHEN OPERATING IN EXECU-
TION OF POWERS.

If the will does not purport to be in execution of
the particular power, or of all powers vested in the

testator, it 1s a rule that—

RULE: Devises and bequests prima facie
do not include property not the testator’s
own, but over which he had a power of dis-
position. (Clerc’s Case, 6 Co. 17, 6, 1 Jarm.,
4th ed., 677.)

Lzxception. If the property subject to the power
be suffictently described, so that it 1s clear that the tes-
tator had tn view the thing of which he had a power

to dispose, the devise will operate as an execution of
the power. (Hawk 23; 1 Jarm., 4th ed., 679, 680.)

DENN 7. ROAKE.

RurLe: If a testator devise *‘ all his
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lands,” or ‘“ all his lands in A,” or ‘ all his
real estate,” and have at the time of the de-
vise no lands of his own answering to the
description, lands over which he had a
power only, will pass by the devise. (Denn
v. Roake [H.L., 6 Bing. 475, E.C.L.R. vol. 9.)

Leasehold estates come within this rule.

The rule in Denn v. Roake 1s unaffected by 77e
Wills Act of Ontario.

Where a will refers to part of a subject, or to some
of many subjects, over which a testator has a power
of appointment, that alone will not make the will

operate as an execution of the power as to the parts
or subjects not referred to in the will. (Hawk. 26.)

3.—NEW LAw.

RULE. In wills made or republished on
or after January 1st, 1874, general devises
of real estate, and bequests of personal es-
tate described 1n a general manner, are
construed as including real or personal es-
tate which the testator may have power to
appoint zz any manner he may think proper
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(z.e. ““ 2o any objects he may think proper,”

and not “ by any form of execution "); un-

less a contrary intention appears by the will
R.5.0., c¢. 109, s. 29.)

This rule applies in England to wills made or re-
published on or after January 1st, 1838.

Section 29 of The Wills Act of Ontario enacts that
“a general devise of the real estate of the testator, or
of the real estate of the testator in any place, or 1n
the occupation of any person mentioned in his will,
or otherwise described 1n a general manner, shall be
construed to include any real es,tate‘ to which such
description will extend (as the case may be), which
he may have power to appoint in any manner he may
think proper, and shall operate as an execution of
such power, unless a contrary intention appears by
the will ; and in like manner a bequest of the person-
al estate of the testator, or any bequest of personal
estate; or any personal estate described in a general
manner, shall be construed to include any personal
estate, or any personal estate to which such
description will extend (as the case may be), which he
may have power to appoint in any manner he may

think proper, and shall operate as an execution of
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are inadequate, and will include and extend to the
personal estate subject to the power of appointment,
so far as 1s necessary to satisfy general pecuniary
legacies described in a general manner. (l1b.)
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CHAPTER XIII.

“ LANDS, ETC.: KINDS OF PROPERTY INCLUDED UNDER.
OLD Law.

In wills made betore January 1st, 1874, a devise of
“lands,” or “lands and tenements,” or “lands, tene-
ments, and hereditaments,” does not, prima facie, 1n-
clude leaseholds for years, unless at the time of the
devise the testator had no treehold lands answering
to the description. (Rose vs. Bartlett Cro. Cas., 293.)

But where leasehold property is blended 1n situa-
tion and enjoyment with freeholds, the rule has not
been applied so as to prevent the former from passing
with the latter under a devise of “lands ™ or “ tene-

ments.’”’
NeEw Law.

RULE : In wills made or republished on
or after .January 1st, 1874, every general
devise of “lands,” “landsin A,” ete., prima
Jacie Includes leaseholds for years as well as
freeholds. X. 5. O., ¢. 109, s. 28.
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This rule applies 1in England to wills made or
republished on or after January lst., 1838,

Sec. 28 of The Wills Act of Ontario, enacts
that “a devise of the land of the testator, or of
the land of the testator in any place or in the occu-
patiou of any person named 1n his will, or otherwise
described 1n a general manner, and any other general
devise which would describe a leasehold estate, ¥t the |
testator had no freehold estate which could be de-
scribed by 1t, shall be construed to include his leasc-
hold estates, or any of them to which such desription
will extend (as the case may be), as well as treehold
estates, unless a contrary intention appears by the

will.”

- RULE : A devise of “lands,” “real estate,”
ete., includes reversionary interests of what-

ever description. (Church v. Munday, 15
Ves., 396 ; Theobald, 3rd ed., 157.)

(HESTER 7. CHESTER.

RULE: A devise of lands ‘not settled,”
Includes an unsettled reversion i1n settled
lands. (Chester V. Chester, 3 P. W., 56;
Theobald, 3rd ed., 156.)
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Where a testator speaks ot his property “not
settled” or “out of settlement,” the Court intends

him to mean not otherwise disposed of. (Hawk, 35.)

RULE ; A general devise of “my lands,”
“my lands 1n A/~ “my real estate,” etc.
includes and passes the legal estate in lands
of which the testator was seised as trustee’
or mortgagee, unless an intention appear to

the contrary. (Braybrooke v Inskip, 8 Ves.,
435 ; Theobald, 3rd ed, 161.)

The rule will not apply where the testator makes
such a disposition by his will as he could not intend
to make of property not beneficially his; as, for
1nstancem where a testator devises his property to
trustees in trust for sale, or devises 1t subject to a
charge, or to beneficial uses, or to successive limit-
ations, or to a numerous and unascertained class; in
these cases trust and mortgage estates do not pass.
(Hawk, 35-37.) -

A general devise which passes the legal estate 1n
a mortgage does not pass the beneficial interest in
the money secured by the mortgage, which 1s per-

sonal estate, and passes under the general or residuary
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bequest of personal estate contained in the will.
(Hawk, 37.)
But 1if there 1s another devise in the will which

more properly includes the mortgaged property,
it would seem that the legal estate in the mortgaged
lands would pass under the latter devise. (lb., 37.)

And where the testator has the legal estate in a
mortgage, and the beneficial interest is also vested in
him, the legal estate passes under a gift of “all the
rest of my real and personal estate to A, for her
own use and benefit,” though there may be a charge
of debts. (Re Stevens W7ill, 6 Eq., 597.)

In such a case it is reasonable. to suppose that

the beneficial ownership and the legal estate were
meant to go together. (Theobald, 3rd ed., 161).

Lands Contracted For.

RULE : A general devise of the testator’s
lands, ete., 1ncludes lands contracted to be
purchased by the testator, but not actually
conveyed. (Acherley v. Vernon, 10 Mod., 513.)

This rule now extends to lands contracted to be
purchased, after the date of the will. (R. S. O. 1887,

c. 109, ss. 25, 20.)
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Lands contracted to be sold.

A contract to sell land devised operates as a revo-
cation of the devise, so far as any beneficial interest
in favor of the devisee by virtue of the devise is con-
cerned ; and the devisee takes the legal estate in trust
for the purchaser, but will not be entitled to the pur-
chase money beneficially. (Ross v. Ross, 20 Grant
Ch., U. C, 203). But if the testator specifically de-
vised the estate contracted to be sold in such a way
as to show that he intended the beneficial interest in
1t to pass, the dévisee, 1t seems, would be entitled to
the purchase money of it. (Hawk, 38.)
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CHAPTER XIV.

RESIDUARY BEQUESTS AND DEVISES.
1.—Residuary bLeguests.

RULE : A general residuary bequest car-

ries lapsed and void legacies. (1 Jarm., 4th
ed., 761, 768; Wms. Exs., 8th ed. 1464;
Hawk, 40.)

If personal estate 1s not eftectually given, 1t 1s,
legally speaking, undisposed of, and included in the
denomination of residue. It may be undisposed of,
on account of the death of the legatee to whom 1t is
bequeathed, in which case the legacy Zapses, or, from
the remoteness and consequent illegality ot the be-
quest, when the legacy 1s vo:d. 1t may have been
given, but 1if 1t 1s not ¢ffectually given, 1t 1s undis-
posed of and included in the denomination of residue.
The testator, in the case of a lapsed legacy, 1s sup-

posed to give it away from the residuary legatee only
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self fails, the will is inoperative as to that part.
(1 Jarm., 4th ed., 764; Hawk, 42)

Residue of “ Residue.”

The word residue cannot be construed to mean a
gift ot the residue of that residue. (Hawk. 43.)

Intermediate Income.

RULE: A general residuary bequest con-
tingent in terms, carries the intermediate
income, which is not tindisposed of, but

accumulates. (Zrevanion v. Viwian, 2 Ves.,
sen. 430 ; 1 Jarm., 4th ed., 652.)

As regards specific bequests generally, 1t appears
that the intermediate income does not pass to the
legatee until the period of vesting. (Hawk, 44.)

2. Restduary Devises.

RULE : In wills made betore January 1st,
1874, a residuary devise of real estate does
not include specific devises which lapse.

[Hawk, 44.]
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t/a residuary devise ‘will include devises void

1

/ .
Il does not otherwise actually dispose of ar /e time
of the devise. (1D.)

12020, as being intended to comprise all that the

NEW LAW,

RULE : In wills made or republished after
January 1st,.1874, real estate comprised 1n
devises which fail or are void, passes under
the residuary devise in the will, unless an

intention appear to the contrary. [R.S.O.,
c. 109, s. 27.]

This rule applies in England to wills made or re-
published after Jannary 1lst, 1838.

Section 27 of 7T/e Wills Act of Ontario enacts that

“ unless a contrary intention appears by the will, such
real estate or interest therein as is ‘comprised or. 1n-
tended to be comprised 1n any devise, In such will con-
tained, which fails or becomes void by reascon of the

death of the devisee in the life-time of the testator,
or by reason of such devise being contrary to law, or
otherwise incapable of taking effect, shall be included
in the residuary devise (if any) contained in such

will.”
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This section applies only to general/ residuary de-

vises, and does not extend to devises of the residue .

of particular property. (Zccles v. Clieyne, 2 K. & J.,
676.) ‘

Intermedrate [r1icome.

Devises, specific or residuary, (Hopkins v. Hopkins,
1 Ves, sen. 268), to take effect at a future time do not,

1n general, carry the intermediate rents and profits

until the period of vesting. But it is the rule that : —

RULE : A gift of the testator’s residuary
real and personal estate (blended), though con-
tingent 1n terms, carries the intermediate
rents and profits of the real estate, as well
as the income of the personal estate (Genery
v. Fitzgerald, Jac. 468 ; 1 Jarm, 4th ed, 653 ;
Theobald, 3rd ed, 129.)

Where a testator mixes up real and personal estate
1n the same clause, he 1s deemed to have shown un
intention that the rule as to personal estate (Ante p.
50) shall operate on the real estate. (Hawk, 46.)

Proceeds of Real Estate.

RULE: A general or residuary bequest of
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the testator’s personal estate does not, prima

facte, 1nclude the proceeds of real estate
directed by the will to be sold, (Maugham v.

Mason, 1. V. & B., 410.)
Nothing is the personal estate of* a testator that

was not so at his death.

Exception :(—\¥here the testator directs that the
proceeds of the sale of the real estate shall form part
of his personal estate. (Durour v. Moiteur, 1 Ves.,

sen. 320 ; Theobald, 3rd ed., 187.)
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CHAPTER XV,

WORDS. DESCRIPTIVE OF PROPERTY.

Securities for Money.

RULE: A gift of “securities for money,”
or “mortgages,”’ passes the entire benefit of
he mortgage security, including the legal
estate in the premises subject to the mort-
ogage. (Theobald, 3rded; 143 ; 1 Jarm., 4th
ed, 698, 699 ; Hawk, 48)

“Mortgage ” includes any lien for unpaid purchase
money, and any charge, encumbrance, or obligation of
- any nature whatever upon any lands !C).’I::tenerhents of
a testator or intestate. (R.S. O, c. 309 s. 9, ss. 4.)

A bequest of “securities for money ” will pass stock
in the funds, (Boscoby & Pack, 1 Sim. St., 500); but
not Bank Stock ; nor Shares in a Company. (Hud/es-
ton V. Gouldsbury, 10 Bea. 547.) Nor money lent on
mortgage where the legal estate is in trustees, and

the testator i1s entitled only to the residue after
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certain payments. (Theobald, 3rd ed., 143.) But it
will pass a vendor's lien for unpaid purchase money.
(Callow v. Callow, 58 L. J., ch. 698); a Life Policy
(Lawrence v. Galsworthy, 3 Jur.,, N. 3., 1049); also
Bonds (Dicks v. Lambert, 4 Ves., 725.) Bills of Ex-
change, Promissory Notes, and Cheques (Barry v.
Harding, 1 J. & La. T\, 475) ; and perhaps money due
on a Judgment; ( West Ham. v. Ovens, 42 L. J. M. C,,
29 ;L. R, 8 Ex., 37.)

A bequest of “ 7zoney orn securities ™ does not, prima
Jacie, pass the legal estate in a mortgage. But if the
testator shows that he intends the legatee to have the
power of calling in the mortgage, that will cause the
legal estate to pass. (1 Jarm. 4th ed., 699.)

Money.

A gift of the testator's “money ” or “moneys” will
pass cash in the house, bank notes, money at the bank
on a current account as well as on deposit, money 1n
the hands of an agent of the testator, arrears of a
superannuationallowancetfrom governmentand money
payable by a friendly society for funeral expenses,
and any sums actually due and really payable—sums
in fact of which, at the time of the testator’s death, he
might have claimed 1mmediate payment. (Theobald,
3rd ed. 139.)
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But the term “money ” will not pass an apportioned
part ot an annuity, nor accruing interest, nor money
deposited with a stakeholder to abide the event of a
bet, nor money due on a current account from a sales-

master, nor a legacy not acknowledged to be at the
testator’s disposal, nor stock in the funds, nor a sum

due to the testator. (lb.)

Ready Money.

A bequest of the testators “ready money ” includes
cash at a banker’s-on a current account or in the
hands of an agent used as a banker. (Parker v.
Mavrciiant, 12 L. J., Ch. 385; 1 Phill,, 356.). |

The term “ready money’ will not pass notes of
hand, nor debts due from an agent, nor unreceived
dividends on stock, nor money in the hands of a

salesmaster, nor rent or interest due on a mortgage.
(1 Jarm, 4th ed., 769 ; Theobald, 3rd ed., 142.)

ROGERS v. THOMAS.

“Money” remaining after payment of debts.

RULE : Where there 1s no other general
residuary bequest, and there 1s a bequest of
the ‘“money’”’ remaining, or which may

remain after payment of the testator’s debts
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This rule holds good even where the language of

the will applies to personal estate only. (O Toole v.
Browne, 3 E. & B., 572.)

“ Lffects.”

RULE : The word “ effects’” 1s confined to
personal estate, and does not include real
estate, unless an intention appear to the
contrary. Doe d. Hick v. Dring, 2 M. & Sel.,

448 ; 1 Jarm., 4th ed.,, 724 ; Theobald, 3rd
ed., 154.) '

“Goods,” “ Chattels.”

RULE : The word ‘“goods ” and the word
‘“ chattels,” prima facte comprise the whole

personal estate of every description. (AKen-
dall v. Kendall, 4 Russ, 370 ; 1 Jarm., 4th ed,,
751.)

But the nature of the beque‘s't may show that par-

ticular species of personal property could not be in-
tended to pass by it. (Q. v. 1 Jarm., 4th ed., 752, ¢Z seq.)
“(Goods " and “ Chattels ” are synonymous terms.
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CHAPIER XVI

OBJECTS OF GIFT GENERALLY.

BROWN . HIGGS.

RULE: If real or personal estate be given
to or for the benefit of suc/z of certain ob-
jects as A. shall appoint, or to or for the bene-
fit of certain objects iz suci proportions as
A. shall appoint, and there 1s no gitt 1n de-
fault of appointment :—if the power of se-
lection or distribution be not exercised, the
oift 1s not void for uncertainty, but the
property is held divisible among @/ the ob-
jects of the power equally. (Brown v. Higgs.
4 Ves. 708 ; 5 Ves. 495; 8 Ves. 561.)

This 1s known as the doctrine of ¢y pres.
Where there is a power to appoint to some objects

9r" to others, this rule 1s applicable, although the
language of the power is alternative. (Hawk. 58.)
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And wherever the rule is applied, the objects will
take the property among them as tenzants i1n coniinon,
and not asjoint tenants. (Hawk, 59.)

f
Where the power of appointment was among severa/

sets of objects entirely unconnected with each other,1n
default of appointment, the distribution is per szz#pes,
one set of objects taking one-half of the fund, and
the other set taking the remainder. (lb.)

Where there 1s a mere permission to give to certain
objects, the rule in Brown v. Higgs does not apply.
(Hawk, 60.) |

Where there 1s a discretion as to giving, the rule has
been held to apply; but not where there 1s a discre-
tion.as to giving or not giving.

If the power has been partially executed, the un-
appointed part is divisible equally among the objects
of the power, without regard to the appointment.
Hawk. G1.)

Objects when ascertained. The period for ascer-
taining the objecfs to take in default of appointment
should be the time when the power ought to have
‘been exercised. (1b.)

Where the power of appointment is not to arise
until a given period, no objects who die before that

period can take under the rule in bHrown v. Higgs
(Hawk. 62.)
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(GARVEY 7. HIBBER.

RULE: Where a g1ft tochildren describes
them as consisting of a speciﬁéd number,
which is less than the number in existence
at the date of the will, the Court rejects the
specified number on the presumption of
mistake, and all the children in existence
at the date of the will are held entitled ;
hnless 1t can be inferred who were the par-
ticular children intended. (Garvey v. Hibbert,
19 Ves., 124 ; 2 Jarm , 4th ed., 189 ; Theobald,
srd ed., 228,) |

And the rule holds good where the legacy 1s of a
o1ven amount to eacl child, although the total amount -

of the gift 1s increased by the construction adopted.
( Garvey v. Hibbert.) The rule also applies to brothers
or sisters, (Lee v. Parn, 4 Hare, 250); grandchildren,
(Wrightsonv. Calvert, 1 Johns & H., 250 ; and servants,
( Sleec/t v. Thorington, 2 Ves., 561.)

THETFORD SCHOOL CASE.

RULE : Where sums amounting together
to the w/ole rents and profits of certain land
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at the time of the devise, are- given to chari-
table purposes, this is 1n effect a dedication

to charity of the land itself, and if the rents
increase in amount, the excess arising from
such augmentation will be appropriated to
charity, and not go, by way of resulting
trust, to the person or persons on whom the
law, in the absence of disposition, casts the
species of property devised. (7 /%etford Scirool
Case, 8 Co. Rep., 130; 1 Jarm., 4th ed., 573 ;
Theobald, 3rd ed., 230 ; Hawk, 64.)

Where the sums given to various charitable objects
do not exhaust the whole annual value ot the lands
at the time of the devise, the objects will not take the

—
increased rents or any portion thereof. (1 Jarm., 4th

ed., 573; Theobald, 3rd ed., 280 ; Hawk, 65.)

And where the whole rents are not specifically
appropriated, but the will shows a general intention
on the part of the testator to devote the whole rents
of an estate to charity, the general charitable inten- |
tion will be carried out, and the whole of the increas-
ed as well as the original rents will be appropriated
to charity. (Theobald, 3rd ed., 280 ; Hawk, 606.)

And where the whole rents at the time of the
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devise are disposed of by the will, but part only
given to charitable objects, and the remaining part,
under the name of surplus or overplus to some other
object. not charitable, the increased rents go to the
latter object. (Mayor, etc. of DBeverly v. Attorney-
General 6 H L. Ca., 310.; Theobald, 3rd ed., 280:
Hawk, 66, 67.)

A proportionate distribution of the increased rents

will be made, where a special intention appeuars in the
will to that eftect. (Hawk, 67.)
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CHAPTER XVIL

CHILDREN, ETC., WHEN ASCERTAINED.

RULE : A devise or bequest to the children
of A., or of the testator, means, prima facie,
the children 7z existence at the testator's deats :
provided there are such children then in
existence. (2 Jarm., 4th ed. 155, 156 ; Theo-
bald, 3rd ed., 229 ; Hawk, 68.)

The rule extends to gifts to grandchildren, 1ssue,
brothers, nephews, and cousins, and although the class
of children entitled may be further limited by an ad-
ditional description, the rule applies. It also applies
to gifts by way of appointment. ‘(Hawk, 69.)

Ecceptions to Rule.

Where the description is such as to make the gift
not one to a class, but to particular persons individu-
ally, the rule does not apply. (Boltorn v. Bailey, 26

Grant, ch. (U. C.) 361.) .
Children born after the testator’s death will be ad-
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all the children i1n existence at the death of
the testator, but so as to open and let in chil-
dren, subsequently comingzx esse before the

period of distribuuon. (Devisine v. Mello, 1
Bro. C. C. 537; 2 Jarm., 4th ed., 156, 157 ;
H&Wk, 71) -

This rule extends to gifts to grandchildrén, 1Ssue,

brothers, nephews, cousins. (2 Jarm., 4th ed., 159,
160.)

It also applies to gifts in the nature of powers, and

¢

to gifts in exercise of powers of appointment.
(Hawk. 72.)

Where the gift is of a certain sum to eac/ of a class
of objects at a future period, it is confined to those
living at the testator’s death, for if affer-born chil-
dren were to be admitted the distribution of the tes-
tator’'s personal estate would have to be postponed

until i1t could be ascertained how many legacies of the

given amount would be payable. (Rzngrose v. Bram-
fram, 2 Cox 384 ; Theobald, 3rd ed., 234 ; Hawk, 73.)

Objects born after the period of distribution may
be included by express words to that effect; but words
importing futurity do not extend the rule to objects
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born after that period. - (Theobald, 3rd ed., 236, 237 ;
Hawk, 73, 74.) |

The rule applies where a testator has only a rever-
sionary interest expectant upon a life estate previous-
ly subsisting, and then disposes of the fund to take
effect after:the death of the tenant for life. (IWalk-
e v. Shore, 15 Ves., 122); but where there 1s an imme-
diate bequest of an aggregate fund, and -part of 1t is
reversionary, bbjects born before such portion .of tho

fund actua,llj} falls into possession are not entitled to
share 1n 1t. (Hagger v. Payne, 23 Bea., 474.)

RULE: When there 1s a bequest of an
aggregate tund to children as a class, and

the sZare of eacZ child 1s made payable on
attalning a given age, or marriage, the
period of distribution 1s the time when the
first child becomes entitled to receive his
share, and children coming into existence
after that period are excluded. (W /4wtbread
v. Lord St. Jokn, 10 Ves., 152; 2 Jarm., 4th
ed., 160 ; Hawk, 75.)

It appears that this rule applies to gifts to all.

classes of relatives embraced in the preceding rules.
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The rule does not apply to bequests of a certain
sum to eac/t of the children of a person at a-given age
only those in existence at the testator’s death being
entitled.

The rule applies to cases where the share of each
child is made payable on an event personal to him or
her, e.g., where-a share 1s payable at 21, or, on death
under 21, ieaving 1ssue. (Barrington vs. 1ristram,
6 Ves., 344.)

The addition of words of futurity does not prevent
the application of the rule so as to let in children
born after the first share has become payable; but
the rule may be excluded by interence from the

context.

) The rule is not applicable in the case of a gift to
children when the shares are made payable on the
f youngest attaining a given age, and all children,
whenever born, are admitted when the payment is
postponed till the happening of the event, unless the

| context shows an intention to the contrary. (2 Jarm.,
4th cd., 165; Hawk, 78.)

RULE: A devise or bequest to children
“porn,” or to children “/Zwing,” at a given

period includes a child en ventre sa miere at
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that period, and born afterwards. (Doe V.
Clark, 2 H. Bl.,, 399; 2 Jarm., 4th ed., 185;
Theobald, 3rd.ed., 234 ; Hawk, 79.)

[ =, o . N

CHAPTER XVIII.

CHILDREN, &C., DEFINITIONS OF.

RULE: A o1t to children, sons, daughters
or 1ssue, means, prima facie, legitimate chil-
dren or 1ssue, excluding those who.are 1lle-
gitimate. (2 Jarm., 4th ed., 217; Theobald,
jrd ed., 214 ; Hawk, 80.)

The rule applies where the words next of kin are

0‘#—-"‘*' " -

used. (Theobald, 3rd ed., 214.) The context.may,
however, show 1llegitimate children to have been 1n-

tended.
Legitimacy is a question of fact, and although a

child may have passed as legitimate at the date of
the will, such child cannot share ‘1n the gift to child-

ren, 1f afterwards discovered to be 1illegitimate

(Hawk, S80.)
Exceptions to Rule.

1. Where the gift 1s to the children of a person
dead at the date of the will, and there are living at
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that date illegitimate children ox/y of that person,
and those facts were known, or can be presumed to
have been known, to the testator, there 1s a necessary
inference that, under the word “children” the illegit-
1mate children were intended. (Theobald, 3rd ed., 215,
216; 2Jarm., 4th ed., 223 ; Hawk, 81.)

It 1s sufficient if the fact of the death ot the person
was presumbly known to ‘the testator; he need not
be describedas dead.  And if the gift be to the “c/z/-
dren” of a deceased person, when he has only left oxe
legitimate child, and one or more 1llegitimate chiliren,
living at the date of the will, and there is proof or an
inference of a knowledge of these tacts on the part of
the testator, the illegitimate child or children may
take under the gift together with the legitimate
child, in order to satisty the plural number. (lheo-
bald, 3rd ed., 216; Hawk, 82.)

It 1s essential that the testator should be presuined
cognisant of the facts.

2. Where the gift i1s to the children ot a living
person, the context may be sufhiciently strong to
show that particular illegimate children were 1n-
tended to take under the ‘gift, as persone designalce.
(Beaclicroft v. Beaclicroft, 1 Mad., 430 ; Dover v. Alex-
ander, 2 Hare, 282; Theobald, 3rd ed., 217, 218;
Hawk, 83.).
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RULE : A gift to the “children " of a per-
son does not include grandchildren. (Howen

V. Lewsis, 54 L. J., Q. B.,, 68; 9 App. Ca., 890;
Wms. Exs., Sth ed., 1102.)

The rule applies to “grandchildren ™ so as to ex-
clude great grandchildren. (Orford v. Churchill, 3
Ves. & B, 59; Wms. IExs, 8th ed., 1107.)

But “children " may be construed to.mean “ grand-
children,” where the gift is to the children of a person:
dead at the date of the will, who has left grandchild-i
ren but no children then living, and 1t 1s proved or.

inferred that the testator was aware of the fact.:
(Berry v. Berry, 3 Gift,, 134 ; Fenn v. Death, 23 Bea.,
73 ; Theobald, 3rd ed., 226.)

RULE : A gift to nephews "’ or ¢ nieces ”
does not 1nclude great-nephews or great-
nieces. (Crook v. Whitely, 26 L. J., Ch. 350 ;
7D. G. M. &G., 490 ; Theobald, 3rd ed:, 242))

And 1t appears that “nephews”™ or “nieces”’ do
not include nephews or nieces by marriage : unless the
testator has mo nephews or nieces ot his own and no
possibility of any. (Hogg v. Cook, 32 Bea., 641 ;
-Sherratt v. Mountfow, 42 L. J., Ch. 688; 8 Ch. 928 ;
Theobald, 3rd ed., 242.)
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And a great grand-nephew 1s not included in a gitt
 to “grand-nephews,” (ITarring v. Lee, 8 Bea., 247)
but these extended meanings may be gathered from

a context, though not easily.

RULE: A glft to ¢ brothers ;” ¢aisters ;n__
includes half-brothers and half-sisters. (2

Jarm.,, 4th ed., 154) and so with regard to
every other degree of relationship. (Ib.)

Cf. Leviticus, XVIIIL 9. “ Thy sister, the daughter
of thy father o the daughter of thy mother.”

RULE : A gift to ‘“cousins” prima facie
means only f»s¢ cousins. (2 Jarm., 4th ed,,
152 ; Wms. Exs., 8th ed., 1109.)

RULE: A gift to “issue,” when not res-
trained by the context, includes descendants

of every degree. (Davenport v. Hanbury, 3
Ves., 257; 2 Jarm., 4th ed., 101.)

SIBLEY 7. PERRY.

RULE: Where there 1s a gift to a person,
and then a gift to the 1ssue of that person,
such 1ssue to take only the parent's share,
the word *“issue” 1is cut down to mean
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CHAPTER XIX.

DESCRIPTIONS RELATIVE TO SUCCESSION TO PERSONAL
ESTATE.

A bequest by a testator to his heir, or to the heir
of another person, does not change the proper mean-
ing of the word—heir-at-law—becausc the subject

of the bequest 1s personal estate. But—

RULE: A bequest of personal estate to
« A. or his heirs ” is construed as a gift by
way of substitution to the heirs, in the
event of the death of A. before the period of

distribution. (Doody v. Hiooins, 9 Hare
App, 32.)

i The word “ heirs " 1s held to mean the persons who
gwould be entitled to the personal estate of A. by vir-
!tue of The Statute of Distributions, 1f he had died
|intestate. (Theobald, 3rd ed., 257.)

And on a residuary gift of real and personal estate
to the testator's widow, and on her death, to go to
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his /ieirs and next of kin, 1t was held that the bene-
ficiaries, so desceribed, were to be ascertained at the

testator's death ; and that there was a double descrip-

tion ot the same persons. (Rees v. Fraser, 25 Grant,
Ch. [U.C.] 253.)

The heirs take as tenants in common 1n the pro-
portion fixed by the Statute.

By s. & ot 7/ Dcvolution of Estates Act, it appears
that a husband would be included in the term “ heirs.”

The rule applies whether the gift be immediate, or
1in remainder, or whether 1t be several or to a class
and 1t will apply to any form of gift where the heirs
are to take expressly by way of substitution for the
original legatee. (Hawk, 93.)

T'he persons to take are to be ascertained at the
death of the proposztus whose heirs are spoken of, and |
not at the period of distribution. (2 Jarm., 4th ed.,

129 ; Theobald, 3rd ed., 262.)

g G WY, W iy
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BULLOCK v. DOWNES.

RULE: A gift to the persons who would
be entitled to the personal estate of any one
by virtue of the Statutes of Distribution is
prima facie, a @itt to them 1n the sZares 1n
which they would take under the Statutes,
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and not injoint tenancy. (Bullock v. Downes,
9 H.L., Ca. 1.)

If there is an express reference in the terms of the
gift to intestacy, and not to the Statute, the rule ap-
plies. (Garrick v. Camden, 14 Ves., 372; Hawk, 96,
99.)

NEXT OF KIN.

RULE: A gift to “next of £in’’ whether
of the testator or another person, means the
nearest blood-relations 1n equal degree to
the propositus, and is not equivalent to the
term ‘‘next of kin” in connection with the
administration and distribution of personal
estates in case of intestacy (Wuthy v. Man-
gles, 10 LJ., Ch. 391; Theobald, 3rd ed.,
2H8 )

Thus, all who are related 1n equal degree to the
pzzo/)mz'tus, as father, mother, and children, take to-
gether as joint tenants as regards personal estate
(Ib.); but as tenants in common in respect to real es-
tate (R.S.0., c. 168, s. 20); while those who would be

entitled under the Statute by representation only are
excluded. (E/mesley v. Young, 2 My. & K., 780.)
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In Rees v. Fraser, 25 Grant, Ch. U.C. 253, “next

of k'n” was held equivalent to “ heirs” with which it
was coupled.

GUNDRY 7. PINNIGER.

RULE: A deyise or bequest to ‘ next of
kin,” “next of kin according to the Statute,”
etc. means the next of kin af the deat/ of the
person whose next of Kkin are spoken of.
(Gundry v. Pimzz:ger, 21 L.J. Ch, 405: 14
Bea., 94; 1 D. G. M. & G, 502.)

The rule applies where the gift be to A. for 1ife,f
and after his death to the next of kin of the testator,!
and A. 1s the sole next of kin at the testator’s death,§
A. takes the property absolutely. (Hawk, 100.)
The rule 1s the same 1if there be a devise to the heir,
and the tenant for life 1s the testator’s heir-at-law at
his death. . Words of futurity alone do not exclude
the rule; but the language of the will ay be such as
to show that the testator intended the next of kin to
be ascertained at the period of distribution. (2
Jarm., 4th ed., 139, 140.)

But where the gift is to “ next of kin,” “ next of

kin according to the Statute,” etc., of a person who
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" dies in the testator’s lifetime, or who is dead at the
~date of the will, the objects to take are -to be ascer-
tained at the death of the testator, as if the person

t whose next of kin are spoken of had died af t)at

* e, (2 Jarm., 4th ed., 129; Hawk, 102.)

RULE: A devise or bequest to the * re/a-
tions ” of A., or of the testator, is construed
to mean the persons who would be entitled
under the Statutes of Distributions, either
as next of kin or by representation to next
of kin. (2 Jarm., 4th ed., 120; Theobald,_
3rd ed., 248 ; Fielden v. Ashworth, L.R. 20,
Kq. 410; Eagles v. Le Breton, LLR. 15, Kq.
148; 42 L.J., Ch., 362 ; Pyot V. Pyot, 1 Ves.
sen. 337.)

The objects of a gift to “ relations ” are not varied
by its being associated with the word “near.” But
Where the gift is to the “ nearest relations,” the next
of kin will take, to the exclusion of those who, under
the Statute would have been entitled by representa-
tion, but admits all who are 1n equal degree ot con-
sanguinity. (2 Jarm., 4th ed., 124 ;' Hawk, 1006.)

The rule i\n Gundry v. Pinniger applies to a gift to
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“relations,” but perhaps not so strictly as to a gift
to “ next of kin.”

RULE: A bequest of personal estate to
the “representatives,” or ‘“legal’’ or “per-
sonal "’ or * legal personal representatives ”’

of any one, means pruma facie, executors or
administrators. (Wms. Exs., 8<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>