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PREFACE

SECOND CANADIAN EDITION .

A SECOND CANADIAN ED ITION of “ Underh il l on r
l
‘
orts

having been cal led for , the au thor has taken the Oppor

tunity of add ing considerably to the notes on Canadian
cases , as we l l as bringing the law on the subject up
to date . The arrangemen t fol lowed in the First Edit ion

18 adhered to, and i t has been the object of the author

to include as we l l a reference to every reported case

dec ided by the Supreme Court or the High Cour ts Of the
Provinces. In th is way it i s hoped that this Edition of

Mr . Underhill
’

s standard work wi l l find a greater use

than heretofore . If such be the case the author will be

more than repaid for h i s labour in compi l ing it .

2
, PUMP COURT , TEMPLE.

February, 1 906 .





PREFACE

THE E I G H T H E D I T I ON .

THE fac ts that seven Ed itions Of th is Work have been
sold , tha t an American fi rm have thought i t worth their
wh i le to issue an unauthorised ed ition in the Un i ted
States , and that a Canadian ed i tion has been publ ished ,

render i t no longer necessary to apologi se for i ts
existence .

Many Of my friend s and c l ien ts have expressed
surpri se that an Equity and Conveyanc ing Counse l
shou ld have written a Treat ise on the Law Of Torts .
The answer is

,
that every lawyer , whatever h is specia l ity

may be
, ought to know the pr incip les of every branch Of

the law ; and , in my s tuden t days , my endeavours to
fa thom th e principles Of the Law Of Torts were sur
rounded with so much unnecessary difi‘iculty, owing to
the absence of any text-book separating p r incip le from
illustration, that I became convinced that a new crop Of
studen ts wou ld welcome even such a guide as I was
capable of furn ish ing . The resu l t has proved tha t I
was not mis taken .

Indeed , however u sefu l the great treatise s then existing
were for the practi tioner , they were a lmost use less to
the studen t . In the fi rs t place, to his unaccustomed
mind they presen ted a mere chaos Of examp les , for the
most par t unexp lained , and , in the absence ofexplanation ,
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seeming very Often in d irec t contrad iction . What studen t
w i thou t careful explanation would grasp the d ifference
be tween Fletcher v . Rylands, and N ichols V . AIarsland

for instance
In the second place , the men are few indeed who can

tru s t thei r memories to re tain the con ten ts Of a large
trea tise wi th accuracy ; and al though tha t i s not

necessary , ye t i t is essen tia l that they shou ld accurate ly
remember the principles of the law.

For these and other reasons , I ven tured to write th is
work ; and I sti l l th ink tha t if a s tuden t wi l l thoroughly
master i t , he wi l l know as much Of the pr incip les Of the
Law Of Torts a s w i l l suffi ce to make him a competen t
genera l practitioner , and to pass him through h is exami
nation s so far as that subject i s concerned .

I do not asser t for one instan t that i t w i l l enable h im
to answer every case that comes before h im , bu t I am
not acquain ted wi th any man whose men ta l stock
enables h im to do this . In the vas t majority of cases
the practitioner who has any regard for the in terests
of h is c l ien ts

, or th e repu tat ion Of h imse l f, w il l turn to
h i s d iges ts and h is reports ; for however wel l he may
under s tand the princ iples of the law , i t i s on ly very long
prac tice indeed

, or the in tuition of genius , wh ich enables
h im to apply these princ iples to compl icated facts w ith
ease and cer tain ty .

The presen t Ed i tion has been somewhat shortened by
the e l imination Of the Chapter on Infringemen t Of

Paten ts , Copyright , and Trade Marks . Al though no

doub t such wrongs are torts in the s trict sense , they are
of a very spec ia l nature , and are bu t rare ly the subjec t
of a common law action for damages. In a s tuden ts ’

work such as th is i t has been thought be tter on the
whole to exc lude them .
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‘
he typography of th is Ed ition has been a l tered by

plac ing al l cases in foot notes instead of (as formerly) in
the body of the text . It i s hoped and bel ieved that th i s
wi l l faci l itate the read ing Of the book by s tuden ts .
Lastly , I have to express my thanks to Mr . J. GERALD

PEASE, Of the Inner Temple and W es tern C i rcuit ,
Barri ster-at-Law (who has ed i ted the presen t Edi tion

join tly wi th me , and upon whom the grea ter share of

the labour has fal len), and Mr . HUBERT STUART MOORE,

Of the Inner Temple , Barri s ter -at-Law ,
who wrote the

artic les upon Fisheries and Ferries for the las t ed i tion .

ARTHUR UNDERHILL .

5. NEW SQ UARE,
L INCOLN’S

1 st June, 1 905.
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Act)
Consol idated Ordinances,
1 898

,
c. 3 0 (An Ordinance

toAmend the Law relating
to Slander)
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INTRODUCTION.

THE maxims of law , says Justinian, are these : To
l ive honestly , to hurt no man, and to give every one his

due. The practical object of law must necessarily be
to enforce the observance of these maxims, which is

done by punishing the dishonest, causingwrongdoers to
make reparation, and insuring to every member of

the community the full enjoyment of his rights and

possessions .

Infractions of law are, for the purposes of justice,
divided into two great classes: viz . , publ ic and private
injuries. The former consist of offences against the
community at large, or offences— commonly called
crimesfi which, al though primarily affecting individuals,
are subversive of law and order ; and as no redress can

be given to the community, except by the prevention of

such acts for the future, they are either stopped by
injunction at the suit of the Attorney-General , or (in the
case of crimes) visited w ith some deterrent and exemplary
punishment .

Private or civil injuries, on the other hand , are merely
v iolations or deprivations of the legal rights of indi
viduals. These admit of redress. The law , therefore,
affords a remedy by forcing the wrongdoer to make
reparation ; and in some cases also restrains him by
injunction from repeating the wrong.

But as injuries are div ided into criminal and civil , so
the latter are sub-div ided into two classes, of injuries ex

contractu and injuries ex delicto— the former being such
as arise out of the violation of duties undertaken by

B 2
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contract, and the latter (commonly called torts) such as

spring from the v iolation of duties imposed by law , to

the performance or observance of which every member
of the community is entitled as against the world at

large.

Although , however , these divisions are broadly correct ,
the border line between them is by no means wel l
defined . Indeed , from the very nature of things, each
div ision must to some extent overlap the others. Thus
the same set of circumstances may constitute a crime, a

tort, and a breach of contract . At the same time, as
those circumstances may be regarded from each of the

three points of View ,
no confusion ensues from the fact

that they cannot be exclusively p laced in any one of the

three classes.

In this work an attempt has been made to state the
principles which the law appl ies to those facts which
constitute torts.



PART I .

RULES RELATING TO TORTS INGENERAL.





CHAPTER I .

OF THE NATU RE OF A TORT

ART. 1 .

— Definition of (1 Tori.

A TORT is an act or omission which
,
independent

of contract , is unauthorised by law , and results
ei ther

(a) in the infringement of some absolute righ t

to which another is ent i tled or

the infringement of some qualified r igh t

of another causing damage or

the infringement of some public r igh t

result ing in some substantial and par

ticular damage to some person beyond

that wh ich is suffered by the publi c

generally .

1

No one has yet succeeded in formulating a perfectly
satisfactory definition of a Tort ; indeed , it may be

Canadian Cases.

1 “ There is no case, that I am aware of, t hat
suppor ts the proposi t ion, that a wrongfulact com
mitted by a defendant , wh ich causes damage to
another , without any default ofthe person receiving
the damage, isnot actionable

”

(Vars v . Grand Trank

R . W. Co. , 2 3 U . C. C. P. 150— 4Gwynne,



Art . 1 .

’

I ORTS IN GENERAL .

doubted whether a scientifi c definition, which would
at the same time convey any notion to the mind of

the student , is possible.

A tort is described in the Common Law Procedure
Act, 1 852 , as awrong independent of contract .

”
Ifwe

use the word “wrong,
”
as equivalent to v iolation of a

right recognised and enforced by law by means of an

action for damages, the defini tion is sufficiently accurate,
but scarcely very lucid ; for it gives no clue as to what
constitutes a wrong or v iolation of a right recognised
and enforced by law .

-A recently publ ished text book (Bigelow
’

s E lements of
the Law of Torts), by a distinguished American Lawyer,
defines a tort as a breach of duty fixed by law , and

redressible by a suit for damages ; but this definition
does not seem to convey much information to the

reader , and confessedly requires an elaborate explanatory
dissertation.

Perhaps Sir F rederick Pollock in his work on torts
(see Pollock on Torts, 6th cd. , p . 1 9) gives the most
complete definition ; but I cannot help thinking that ,
excellent as it is, the student is more likely to grasp the
legal meaning of the word “ tort from the brief
definition which I have attempted .

Canadian Cases.

2 The owner of land adjoining a highway has,
under R. S. O. , c . 1 87 [now R . S. O. , 1 897 , c . 243 ,
sect. such a special proper ty inthe shade and
ornamental treesgrowing on such h ighway opposi te
to his land as to ent i tle h im to maintain an action
against a wrongdoer to recover damages for the
cutt ing down or destroying such trees, and he is
not restr icted to the penalty given by section 5

(Douglas V . Fox , 3 1 U . C. C . P . 140 ; and see post,
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TORTS IN GENERAL.

breach of law which consists in the violation of another ’s
absolute private rights.

3

Canadian Cases.

3 Ah action on the case in the nature of a

conspiracy , does not lie against a person for sup
plant ing another in the purchase of goods, which
had first been contracted for by the lat ter par ty,
and In every action on the case in the nature of a

conspiracy , the declarat ion must expressly aver
mali ce on the par t of the defendant (Davis v .

Minor , 2 U . C. R . 464. But see Ont. Copper

L ightning Rod Co. v . Hewitt, 3 0 U . C . C . P. 1 80,

p . 1 7 , and Armstrong v . L enin, 3 4 U . C. R .

Whenever an act done would be evi dence against
the existence of a r igh t , that is an injury to the
right , and the par ty injured may b ring an act ion
in respect of i t (Mitchell v . Barry, 26 U . C. R .

“ The rule has been firmly established that a
ilway company authorised by law to use loco

mot ive engines, cannot be held liable for injuries
occasioned

,
by sparks escaping from the engine,

without proof of negligence. The statutory
author i ty is thei r warrant , and any loss occasioned

by the engine would be damnum absque injurici
”

(Canada Central R . Co. v . Al t/“Lawn
, 8 O. A. R .

583 — Bur ton, J . A. and post, p .

W here a husband leaves his wife to live in

adultery wi th another woman by her procurement ,
and lives and cont inues by such procurement to
live in adultery wi th her , whereby his affections
are alienated from his wife and she is deprived of
her means and suppor t , an act ion lies at common

law against - such a woman (Quick v . Church, 2 3

O. R .

An action will lie by a husband against his
father -in-law when the lat ter has, without sufficient
cause, by a d isplay of force taken the wife away



DEFIN lTION OF A TORT .

Read by the light of these Observations, both the

maxims In question are correct . For the interruption of

Canadian Cases.

from the house of her husband against his will,
She cont inuing absent , whereby he has lost the
comfor t and help of her society ; and substant ial
damages may be awarded in such a case (Metcalf
v . Roberts et al. , 2 3 O. R .

Husband and Wife — Dii'oree — Foreign D ivorce

Criminal Conversation— Alienation ofAfieetions
HearsayEvidence— D (images.

The plaint iff’s wife separated from him wi th , as
was found on the evidence, his consent , and after
some years obtained in the Uni ted Statesadivorce
from him not vali d accord ing to the law of the

Province . She then went t h rough the ceremony
ofmar riage with the defendant and lived with h im
as his wife for many years, before t h is action,

which was brough t to recover damagesfor cr iminal
conversat ion and alienat ion of affect ions. The

latter branch was abandoned at the t rial, but on

the former the jury allowed damages, and
j udgment was entered for th is sum
Held, MacMahon,

d issent ing,
that notwith

Standing the separation and the d ivorce the action
lay, but that the damages were grossly excessive,
and on th is ground , and on theground of improper
reception of evidence of rumours of infideli ty of

the plaintiff’swifewith the defendant long previous
to going t h rough the ceremony ofmarriage, a new
trial was granted .

P erMacMahon, J the separat ion and subsequent
conduct amounted to an absolute abandonment of
hiswife by the plaintiffandwere a bar to the act ion .

Judgment of Anglin, at the trial, reversed
(a. v . sO. L . R ,

A rt . 1 .
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Infringement
of absolute
rights.

TORTS IN GENERAL .

an absolute right, however temporary and however
Sl ight , is considered by the law to be damaging, and
a proper subject for reparation ; and substantial damages
have more than once (in cases of false imprisonment)
been awarded , where the plaintiff

’

s surroundings were
very considerably improved during his unlawful deten
tion. But when no absolute private right (ex . gr .

l iberty) has been invaded by a wrongful act, then no

action w il l lie unless the plaintiffhas sustained actual
loss or damage.

The reason for all this is very clear . In the case of

the invasion of an absolute private right , there is a

wrong done to the plaintiff by the mere infringement of
that right, and for every wrong there is a remedy by
action ubijus ibi remeclium.

”

s

immunity of his person, and to his l iberty . Thus, in
actions of trespass, whether to goods, lands, or the

person (including assaul t and false imprisonment),
damage is not a part of the cause of action, and a

plaintiff is entitled to nominal damages for the mere
infringement of these rights.

But there are some private rights which are only
qualified rights, that is, rights to be saved from pecuniary
loss, and no action w ill lie for an infringement of these
rights w ithout proof of damage. Thus, a person has not
an absolute right not to be deceived , and in an action for
fraud it is necessary for the p laintiff to Show that the
deceit comp lained of resul ted in damage. So, too, in

actions for nuisance (with some exceptions), malicious
prosecution and negligence, damage is an essential part
of the cause of action ; as in all these cases the right
infringed is only a qualified right— a right to be pre
served from damage by certain acts or omissions of other
persons.
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Lastly , a tort may consist in the infringement of a

public right , i.e. , a right which allmen enjoy in common,

coup led w i th particular damage. Take, for example,
rights ofhighway . Ifa highway is obstructed , an injury
is done to the publ ic, and for that wrong the remedy
is by indictment or by proceedings by the Attorney
General on behalf of the public. If every member of

the publ ic could bring an action, the number of possible
actions for one breach of duty would be w ithout limit

(see W
'

interbotham v . Lord D erby, L . R. 2 Ex. 3 1 6 ;

IV. H . Chaplin Co. v . IVestnduster Corp oration, [1 901 ]
2 Ch. But if, in addition to the injury to the

publ ic, a special , pecul iar , and substantial damage is

occasioned to an individual beyond the injury suffered by
the public generally , then i t is only just that he should
have some private redress (see Lyon v . Fishmongers

’

Co .
,

1 App . Gas. 662 ; and Fritz v . Hobson,

-1 4
‘

Ch. D . 5421
4

Canadian Cases.

4 The cases on thequestion,
whether the par ty

suing has sustained a par ticular damage, so as to

ent i tle h im to sue in a civil act ion for what con
stitutes a publi c nuisance, are numerous. In

Wilkes v . The Hungerford Illarhet Co. (2 Ring. N . C .

281 ) the point was carefully consi dered and from
the j udgment there given aswell as from the cases
ci ted in i t , we conclude that i t is not enough to
enti tle a par ty to sue in such a case, that his land ,
in common wit h all the other land si tuated upon
the r iver , is rendered less valuable by the obstruc

t ion of the navigation, though i t must be confessed
that i t is not easy to determine where a line
can be drawn (Small v . Grancl TrunkRail. Co. ,

15
U . C . R . 286— Robinson,

There can be no doub t , we t h ink
,
that the

fifth section of the statute 1 6 Vi c t . c . 54, does
make i t incumbent on the defendants to maintain

1

A rt . 1
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It w ill , therefore, beseen, that there must be an

unauthorised act or omission either causing (a) an

infringement of some absolute private right , or (b) an
infringement of a qual ified private right resul ting in

Canadian Cases.

in a proper state of repai r the bri dge which they
were by that Act allowed to make over the eastern
extremity of the Des Jard inesCanal. But the real
quest ion in th is case is whether the failure to do
so gives any righ t of action to the plaintiffs. We

think i t does not . If the defendants d id suffer
the bridge to be for a t ime out of repai r , so that the
publi c could not safely and conveniently pass over ,
t hat no doub t would be a wrong done to the

publi c , who hada righ t to use the alleged h ighway
between Hamilton and the plaintiff

’

s toll road , of
which alleged h ighway we th inkwe must take the
bridge in question to form par t . That would in
the first place point to a prosecution by the

Crown for the publi c wrong and would not give
to each of the many ind ivi duals who migh t be
incommoded by the nuisance a righ t to bring a

separate action for his Share of the injury .

Where the ci rcumstances in any such case have
been such as to occasion a special injury to a

par t icular person,
t hen such person has been

allowed to maintain an act ion for his par ticular
damage. Th is seems to us to be an at tempt to
push the principle consi derably fur ther than was

done in Wilkes v . TheHungerfordMarket Co. (2 B ing.

N . C . though undoubtedly the plaintiff
’

s

act ion appears to recei ve a good deal of suppor t
from the language of the j udgment given in that
case . There was, however , in the case referred
to, an actual obst ruction of a thoroughfare, upon
the very si te of which the plaintiff’

s Shop was

si tuated . Here the complaint is, that the plaint iffs
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damage, or (c) an infringement ofa publ ic right resulting
in substantial and particular damage to some person
beyond that suffered by the publ ic.

15

Ar t . 1 .

But in addition to this, the injury must fal l w ithin Inluly must
be remediab le

some class recognised by law , and for which an action by daln iges

Canadian Cases.

received less toll upon thei r road , because another
road which crosses i t , or leads into i t , has been
suffered to go out of repai r

,
The case ci ted Of

The Streets-ville Plank Road C0 . against TheHamilton

and Toronto Railway Co. (1 3 U . C . R . 600) is very
d ist inguishable from the present , because in that
case the plaintiffs’ road was rendered almost

impassable for loaded trams, by the obst ruct ion
which the defendants for t hei r own purposes had
placed across i t (Hamilton and B roeh

'

Roatl Co. v .

Great Western R. W. Co.

, 1 7 U . C . R . 570 et seq.

Robinson, C .J .

A person t hrowing noxious mat ter into Lake
Ontai io or any other publi c navigable water is
liable both to an ind ictment for committing a

public nuisance and to a private action at the sui t
of any ind ivi dual distinctly and peculiarly injured

(Watson v . Toronto Gas Co. , 4 U . C . R .

The r igh t wh ich an ind ivi dual has to the use of

publi c navigable water in its pure and natural
state, is not founded upon the possession of land
or of a mill or house adjoining the water , but
simply upon the same common law righ t which any
other ind ivi dual has to use thewater in itsunadul
terated state, whether he possess land , mills or

houses, on its banks or not (I llem).
In any case in which a par ty is ind ic table for a

common nuisance any person suffering part i cularly
from the nuisancemay have his act ion on the case.

This was deci ded in the case ofWatson v . The Gas

4 U . C . R . 158, where the plaint iff alleged
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for damages is the appropriate remedy . For instance,
murder is an act unauthorised by law , and i t may inflict
most cruel and particular damage 0 11 the family of the

murdered man ; but, nevertheless, that gives them no

civ il remedy against the murderer . So, if one l ibels a

dead man, his children have no right to redress, although
it may cause them to be cut off from all decent society .

So a breach of trust
, al though certainly an act nu

authorised by law , and usually followed by private and

particular loss to the beneficiaries, does not fall w ithin
the class of civil injuries remediable by an action for

damages, and therefore cannot properly be said to con

stitute a tort . It would appear that Since the abol ition Of

the action of erim. eon. the same remarks apply to

adultery , and consequently that subject is omitted from
this work.

Canadian Cases.

t hat the defendants corrupted and Injured the

water of the Bay ofToronto,whereby his d ist illery
adjoining the defendant

’

s premises was injured .

The owner ofland isnot ent i tled to compensat ion
where, by construct ion of a publi c work, he is
deprived ofamode of reach inganadjoining d ist ri ct
and obliged to use a substi tuted route which is less
convenient . The fact that the substi tuted route
subjects the owner at t imes to delay does not give
him a claim to be compensated , as i t arises from the

subsequent use of the work and not its construc

tion
,
and isan inconvenience common to the publi c

generally . The general depreciat ion of proper ty
because of the vicinage of a publi c work does not

give r ise to a claim by any par ticular owner .

W here t here is a remedy by ind ic tment , mere
inconvenience to an ind ivi dual or loss of trade or

business is not the subject of compensat ion (R . v .

IlleArthur
, 3 4 S. C . R .
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doing an act authorised by law ,
namely , building upon

their own land (Butt v . Imperial G as Co . ,
L . R . 2 Ch.

App . Although , therefore, the element of sub

stantialdamage is present, the element ofan unauthorised
act is not ; it is a case of damnuin absque injur ia , and no

tort is committed (see also Street v .

'

Union B ank, etc. ,

3 3 IV. R .

(3 ) So where a landowner by working his mines
caused a subsidence of his surface, in consequence of

which the rainfal l was collected and passed by gravita
tion and percolation into an adjacent lower coal mine, i t

Canadian Cases.

6 W . was owner and occupier of a house in

Por tland si tuate several feet back from the street
wi th steps in front . The corporat ion caused the
st reet in front of the house to be cut down,

in

doing which the stepswere removed and the house
left some six feet above the road . To get down to
the st reet W . placed two small planks from a

platform in front of the house, andhiswife in going
down these planks in the necessary course of her

daily avocat ions slipped and fell, receiving sevei e

injui ies. She had used the planksbefore andknew
that i t was dangerous to walk up 01 down t hem .

In an action against the ci ty in consequence of the
injur ies so received , i t was llt’ltl

,
affirming the

judgment of the Supreme Cour t Of New Bruns
wick

,
that the corporat ion,

having authori ty to do
the work, and i t not being shown that i t was
negligently or improperly done, the ci ty was not

liable . Held also t hat the wife ofW . was guilty of
contributory negligence in using the planks as she

d id
,
knowing that such use was dangerous

(Williams v . City ofPortland, 1 9 S. O. R 159 . See

The lllayor ofSt. Johnv .Pattison, Cassel
’

s D igest, 96 ,
and City of St. John v . Christie, 2 1 S. C . R . I).
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was held that the owner of the latter could sustain no

action. For the right to workmines is a right of pro
perty , which,

when duly exercised , begets no responsi
bility. The damage suffered by the adjacent owner was
therefore a daninuin absque injurui, (ll

’

ilson V . Waddell
,

2 App . Gas.

(4) A legal ly qualified voter duly tenders his vote to
the returning officer , who w rongly refuses to register it .
The candidate for whom the vote was tendered gains the
seat, and no loss whatever , either in money , comfort, or
health ,

is suffered by the rejected voter yet his absolute
right to vote at the election is infringed , and that by an
unauthorised act of the returning Officer , and hence we

have the two elements sufficient to support an action of

tort (Ashby v . White, 1 Sm . L . C . This is an

instance of injur ia. sine damno.

(5) A man erects an obstruction in a public way.

The plaintiff is delayed on several occasions in passmg
along it, being obliged , in common w ith everyone else
who attempts to use the road , either to pursue his

journey by a less direct route, or else remove the

Obstruction. He, nevertheless, cannot maintain an

action ; because, al though the element ofan unauthorised
or unlawful act onthe part Of the defendant is present ,
yet there is no invasion ofan absolute private right , and
no substantial damage peculiar to the plaintiff beyond
that suffered by the rest Of the publ ic (Winterbotharn v .

Lord Derby,
L . R . 2 Ex .

(6) The defendant leaves an unfenced hole upon
premises adjoining a highway . The plaintiff, in passing
along the highway at night , fal ls into the hole, and is

Canadian Cases.

7 Soule V . Grand Trun/sRailwayCo.

,
21 U . C. O. P .

3 08 { g ird v . Wilson, 22 U . C. C. P. 491 .

c 2

A rt . 1 .
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injured . Here both elements of a tort are present ; for
the law does not authorise the leaving of an unfenced
hole adjacent to a highway , and likely to be a danger to
persons lawfully using it, and the plaintiff clearly suffers
a special and substantial damage beyond that suffered
by the rest of the pub l ic, and accordingly he can recover
damages Hadley V. Taylor , L . R . 1 C . P .

Canadian Cases.

8 The railway crossed a h ighway , and in the

line of the d itch formerly running at the Si de of

the h ighway and several feet with in the limi ts of
the h ighway , the railway company constructed an
open culver t of square t imber about five feet deep
and seven feet wide. The plaint iff walking along
the road and crossing the railway fell into th is
culver t and was injured . I t was held that the
company was liable for t hei r duty was to restore
the h ighway to its former state, or in a sufficient
manner not to impai r its usefulness and in sub

stituting th is open culver t , wh ich they could
read ily have covered

,
for the former d itch

,
they

had unnecessarily made i t more dangerous

(Fairbank V . G . W. R . Co.
, 85U . C . R .

A citycorporation is liable for injuries happening
to a person while walking and result ing from the

defective condi tion of a par t of a si dewalk con

structed by them , extending beyond the true line
of the street over adjacent private proper ty so as

ostensibly to form a por tion Of the highwav such
defect being caused through the owner of the

proper ty having placed on such par t of the si de
walk a grating covering an area, and having
allowed i t , to the knowledge of the muni c ipali ty ,
to fall into d isrepai r so close to the h ighway as

to render travel unsafe Batlarns v . City of Toronto,

24 O. A. R .

A muni c ipal corporat ion is not responsible for
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(7) The plaintiff kept a coffee-house in a narrow
street. The defendants were auctioneers, carrying on

an extensive business in the same neighbourhood , having
an outlet at the rear of their premises next adjoining the
plaintiff’s house, where they were constantly loading and
unloading goods into and from their vans. The vans

intercepted the light from the p laintiff ’

s coffee-house to
such an extent that he was obl iged to burn gas nearly
all day, and access to his shop was Obstructed , and the
smel l from the horses’ manure made the house uncom

fortable. Here there was an unauthorised state of facts
constituting a public nuisance, but therewas also a direct
and substantial private and particular damage to the
plaintiff, beyond that suffered by the rest of the public,
so as to entitle him to maintain an action (B enjamin v .

Starr , L . R . 9 C. P .

(8) A person is guilty of negl igence, or Violence,
whereby the p laintiff ’

s servant is injured , and incapa
citated from performing his usual duties. Here the

loss of service is a substantial deprivation of comfort

Canadian Cases.

damages result ing from a horse taking frigh t at
railway ties piled

,
without the authori ty of the

corporation, on the unti avclled por tion of a high
wav , but the person piling the ties on the

higliway is responsible (O
’

Neil I lli
,

ndham 24

O A R .

9 The plaint iff was the owner of an inn at the

si de of a much frequented h ighway lead ing to a

fer .1 y The defendant by build ing across and

blocking up the h ighway committed a publi c
W Iong. It was held that by th is act the plaint iff
had sustained speclaldamage Per Robinson, C .J .

“ Whoever suffers more than others by the publi c
wrong may sue foi the damage or inconvenience
(lh t’lt I . Baby, 1 U . C . R . 43 8 ; and ante p . 1 3 et sul).

21

Art . 1
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A rt . 1 . sufficient to give the plaintiffa right of action (B erri-tiger

v . G reat Eastern Rail. Co.
,
4 C. P . D . There is,

however , a curious exception to this, viz .
,
that where

the servant is kil led 011 the spot, no action l ies by the
master (Osborn V . G illett, L . R . 8 Ex .

ART . 2 .
— Classifieation of unauthorised Acts or

Omissions constituting one element of a Tort.

Acts unauthorised by law , and which , when

coupled with the invasion of a righ t or the

infli ction of substant ial damage, const i tute a

tor t , may be convenientlv divi ded into the

following classes, viz .

(a Acts without legal just ificat ion di rectly

infringing another ’s private righ ts.

(b) Negligent acts or omissions

(c) Acts or omissions in relat ion to the user

of proper ty or otherwise not di rectly

infringing another
’

s private righ ts and

independent ofnegligence.

Examination In the words of PRATT, C.J. ,
torts are infinitely

of rule.

various, for there IS not anything 1 11 nature thatmay not

be converted into an instrument of mischief (see Chap
man V . P ickersgill, 2 IVils. It is, therefore , hopeless
to attempt any definition of what constitutes an

unauthorised act or omission, upon which an action for

tort may be founded ; but, broadly speaking, the above
classification may, perhaps, give the student some

standard by which to measure particular cases.

Class (a) requires some explanation, because it is the
one class where, at first sight , the unauthorised act and
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,
ETC .

the consequent injury appear to be inseparab le. And

no doubt thesame act does often constitute both elements
of a tort, as, for instance, where one beats another , the
act of beating is primé facie both an unauthorised act

and an invasion of a right . It is not, however , neces
sarily so, for suppose the beating is administered by the
order ofa court having jurisdiction to inflict the eat,

”

there the beating is not an unauthorised act, although it
is an interference w ith the general right of the subject
to immunity from battery . Consequently , although the

same act may, and often does, of itself combine both
elements of a tort , it is divisible, for the purposes of legal
analysis

,
into the two elements which must co-exist if

the act is actionable. In all such cases we must ask
ourselves the questions, (1 ) Is the act one which is

unauthorised ? and (2) Is it an act which if unauthor
ised violates a legal right ? This class embraces all

those unauthorised v iolations of the rights of person
and property conferred by law on every member of the

community
,
including assaul t and battery , false imprison

ment
,
trespass on and dispossession of lands, trespass to

and conversion of personal property , and deceit . It also
embraces invasions of a man’

s right to his reputation,

and to security from molestation in his business and

domestic relations, and security from being improperly
harassed by legal proceedings. This last group includes
defamation, seduction, mal icious prosecution,

mainte
nance, and actions for procuring breaches of contract .

Class (b) comprises all actions for breach of the duty
to take care.

Class (0) includes all misuser of property coming
within the maxim sic utera tuo ut alienuni non lwdas.

”

Generally , the classification above attempted makesno
pretence to scientific accuracy . Some of the classes
may, and doubtless do, overlap one another . All that is
attempted is to give the student a rough idea of the

23
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various kinds of unauthorised acts or omissions, which
may constitute the first element of a tort, and in the

absence of which no amount of loss or damage w il l
suffice to give a right of action .

ART . 3 .

— Of Volition and Intention in relation

to the unauthorised Act or Omission.

(1 ) The unaut horised act or omission must be

at tributable to active or passive voli t ion on the

par t of the par ty to be charged , otherw ise i t will

not const i tute an element of a tor t (see I
'

Vear

Commissioners v . Adamson
,
1 Q . B . D .

Canadian Cases.

1° “ I have no doub t whatever on the abst ract
proposi tion that t respass would lie . I t is enough
to quote the language of two cases

,
.lc anghlin v .

Pryor (4M . dz G . 48) and Sharrod v . The L ondon

and North Western Railway Co. (4 Ex . In

the former , Tindal, C .J .
, says : ‘ The enqui ry is

,

not whet her the act was wilful, but whether i t
was wrongful, and an immediate injury resulted
from it ; any enqui ry into the immed iate intention
is qui te unnecessarv . And in the latter , Parke,

B .

,

observes The law iswell established that when
ever the injury done to the plaintiff results from
the immed iate force of the defendant h imself,
w het her intent ionally or not, the plaint iff may
bring an action of trespass

’

(Anderson v . Stirer ,
26 U . C . R . 528 — Draper

,

Slander of t i tle, Ashf
'

ord v . Chonte, 20 U . C . C . P.

47 1 ; Cousins v . c rrill, 1 6 If. C . C . P . 1 14 ;
Boulton et al. v. Shields, 3 U . C . R . 2 1 . And see

note 1

, post, 202 .
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omission from which the damage to the plaintiff arose.

NO doubt the butcher never intended to hurt the p lain
tiff, nor did he voluntarily cause the horse to run away ;
but having once voluntarily omitted to take a precaution
which the law required ofhim, the fact that he did not

foresee , and from past experience had no reason to

apprehend the result, affords no excuse .

2) A person has an unguarded shaft or p it 011 his pre
mises. If another , lawfully coming on to the premises
on business, fal ls down the Shaft, and is injured , he may
bring his action, although there wasno intention to cause
him or anyone else any hurt. For the neglect to fence
the Shaft was an unauthorised omission, and the fal l of
the plaintiffwas the probable consequence of i t (Inder

V . Dames
,
L . R . 2 C . P . White v . France

,

2 C . P . D .

Canadian Cases.

while he was d rinking or i dling in a tavern (which
we have Often seen), and the horses had run away ,
and committed an injury to some one

,
in such

case the righ t to recover would be clear but here
the quest ion was whether the defendants’ d river
was d riving negligently or unskilfully when he

upset his sleigh (which really was not charged in
the record t hough i t was intended to be), and so

from his carelessness his horses got away from
him , I told them ,

if they looked upon i t as an

acci dent not fai rly imputable to negligence or want
of skill

,
they should find for the defendants

(Robinson v . B litcher
,
15U . C . R . 1 60— Robinson,

C

In a case of collision between two vessels the
owner of the vessel not in fault may recover the
value of goods 0 11 board , not owned by h im but in

his custody as a carr ier (I rving v . Hagar/ruin,
22

U C . R .

A person enter ing upon premises 0 11 the
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(3 ) The defendants, a burial board , p lanted 011 their
own land , and about four feet distant from their boundary
railings, a yew tree, which grew through and beyond the

railings, so as to p roject over p laiiitifi
’

s meadow . The

p laintiff’s horse, feeding in the meadow , ate of that por
tion of the tree which projected , and died of the poison
contained therein. The tree was planted and grown
w ith the know ledge of the defendants z— Held, that the

Canadian Cases.

express or implied invi tat ion 0 he occupant is
ent i tled to assume that t hey will be in reasonably
safe cond i t ion, but one who Visi ts them for his

own purposes and wi thout the knowledge of the

occupant , does so at his own peril.
The super intendent of a coal company , before

the t ime arranged for delivery , wi thout the know
ledge of the defendants, went to a school house
to look at the coal bins in order to deci de how he
could most conveniently deliver coal ordered by
the defendants, and was severely hur t by falling
into an unguarded hole in the cellar . Held,
reversing the judgment at the tr ial, that he could
not recover damages (Rogers V . TorontoPublicSchool
Board, 2 3 O. A. R .

I t is clear law that a person going upon 11
ness which concerns the defendant , and upon his
invi tation express or implied , using reasonable
care on his own par t , for his own safety , is ent i tled
to expec t that the occupier of the premises shall
on his own par t use reasonable care to prevent
damage from unusual danger , which he knows, or
ough t to know , exists. Assuming that the defen
dants may, for the present argument , be looked
upon as the occupiers

,
how can they be consi dered

as having extended an invi tat ion to the deceased
to Visi t the premises on th is occasion ? ”

(1 1nd.

Bur ton, I A.

27
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defendants were liable (Crowhurst v . Amersham B urial

B oard, 4 Ex. D . 51
1 3

(4) 011 the other hand , where a horse draw ing a

brougham under the care of the defendant’s coachman

in a pub l ic
“

street, suddenly and w ithout any exp lainable
cause bolted , and notw ithstanding the utmost efforts of

the driver to control him, swerved on to the footway and
knocked down the p laintiff, it was held that the defen
dant was not liable, as the accident was not attributable
to any w rongful act or negl igence of the defendantor his
servant (Maneoni v . D ouglas, 6 Q . B . D . 1 451

“

(5) So,
too,

where a man accidentally shot another
w ithout intending to do so , and w ithout being guilty of

any negl igence or want of care in the use of his gun, i t
was held that no action would lie (Stanley v . Powell

,

[1 89 1 ] 1 Q . B . 861
15

Canadian Cases.

1"“ A person may be on the h ighway passing
along,

wi th the intent ion of committing a high
way robbery a li t tle way off but if he fell into
an excavat ion which some person or body was

liable for leaving in that state, and was injured
before he committed the robbery , I imagine there
is no doubt hewould be ent i tled to recover damages
for the injury he had sustained , although he con

templated committing a felony (D enny v . Jlou

treal Telegraph Co .

,
42 U . C . R . 596 . W ilson,

I ;

Curry V . Canadian Pacifi c R . IV. Co .

,
1 7 O. R .

H Crauford v . fl

i

pper , 1 6 O. A. R . 440 and post,
p . 408 .

I t is not negligence per se for the driver of a

horse ofa quiet d isposi t ion standing in the street to
let go the reinswhile he aligh ts from the vehicle to
fasten a head -weigh t , there being at the t ime li t tle
traffic and no noise or d isturbance to frigh ten
the animal ; and the owner of the horse is not
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defendant for damages, the jury found that there was no
negligence in the construction or maintenance of the

works, and that the rainfall was most excessive, and
amounted to a vis major or v isitation of God. Under
these circumstances, it was held that no action was

maintainable.

(7) And so again where the reservoir of the defendant
was caused to overflow by a third party sending a great
quantityof water down the drain which suppl ied it, and
damage was done to the plaintiff, it was held that the
defendant wasnot liable ; for the overflow was not caused
by anything which he had done, nor had he any reason
able means of preventing it . As POLLOCK , B .

,
said :

Here thiswater has not been accumulated by the defen
dants, but has come from elsewhere and added to that
which was properly and safely there. For this the

defendants cannot be held liable (Box V . a h,

4 Ex. D .

(8) The last cited casesmust be carefully distinguished
from the well -known leading case of Rylands V. Fletcher

(L . R . 3 H. L . the facts of which were as fol lows :

Canadian Cases.

1 ? The lead ing case in the Ontar io Courts on the
subject of fi res kindled for the purpose of clearing
land , or for a purpose necessary in the ord inary
use and enjoyment of land , is Dean v . McCarty,
2 U . C . R . 448 , post, pp . 84 and 8 (See also

Buchanan V . Young, 23 U . C . O. P . 1 01 and G illson

V . North Grey R . W . Co.

, 88 U . C . R. 1 28 , and

85U . C . R . 475 and post, p .

W here fi re has been properly set out by a

person on his land for the necessary purposes of

husbandry , at a proper place, t ime, and season,
he

is not responsible for damage occasioned by i t .
But where the defendant , wh ile harvest ing in his
own field

,
th rew upon the ground a ligh ted matc h



VOLIT ION AND INTENTION .

The plaintiff was the lessee of mines. The defendant
was the owner of a mill , standing on land adjoining that
under which the mines were worked . The defendant
desired to construct a reservoir , and emp loyed comp etent

p ersons to construct it, so that there was no question of

negligence. The plaintiffhad worked his mines up to a

Canadian Cases.

th inking he had extinguished i t , wh ich ,
however

,

set fi re to combust iblematerial, and the defendant ,
on afterwards d iscovering i t , t hough he could
easily have put i t out

,
after confining i t to one

spot , left i t , ant icipat ing no danger , and after
burning for four or five days, the fi re spread to the
plaintiff’s premises and destroyed his barn, the

Cour t consi dered t hat the principle and doctrine
established in Fletcher v . Rylands applied , and that
the defendant was liable for the damage sustained
by the plaint iff, even in the absence of ac tual
negligence (Furlong V . Carroll, 7 O. A. R .

In the absence of legislat ive aut hori ty for the
use of fi re , the common law liabili ty for damage
done exists (find — Pat terson,

J .A.

The statute 1 4 Geo . 3 ,
c . 78 ,

s 86 ,
which

exonerates any person in whose house, &c .
,
a fi re

acci dentally begins from all liabilitv does not

apply where the cause of the fi re is negligence
(Canada Southern R . W . Co. v . Phelps, 1 4 S. C . R .

1 82 , and post, p .

Where a person uses fi re in his field in a cus

tonrary way for the purposes of agri culture or other
indust rial purposes, he is not liable for damages
arising from the escape of the fi re to other lands,
unless the escape is due to his negligence (Furlong
v . Carroll

, 7 O. A. R . followed ; Owens V . Burgess,
1 1 M. R . 75; Booth V . .hlofi

’

att
,
ibid. 25; Chaz V .

Cisterciens Biformes, 1 2 M. R . 3 80 ; Beaton V .

Springer , 24 O. A. R .

A rt . 3 .
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Spot where there were certain Old passages of disused
mines these passageswere connected w ith vertical Shafts,
communicating w ith the land above, which had also been
out of use for years, and were apparently filled w ith marl
and earth of the surrounding land . Shortly after the
water had been introduced into the reservoir it broke
through some of the vertical shafts, flowed thence through
the Old passages, and finally flooded the p laintiff’

s mine.

It was contended 011 behalf of the defendant that there
was no negligence on his part, and that, if he were held
l iable, it would make every man responsible for every
mischief he occasioned , however involuntarily , or even

unconsciously , whereas, he argued , knowledge of possible
mischiefwas the very essence of the liability incurred by
occasioning it. The House of Lords, however , held the
defendant to be liable on the ground that

“
a person who ,

for his own purposes, brings 011 his land , and collects and
keeps there anything likely to do mischief if it escapes,
must keep it at his peril , and ifhe does not do SO isp ri1na

‘

facie responsible for all the damage which is the natural
consequence ofits escape . It therefore appears that the
act which was not authorised by law was the allowing the

water to escape, and whether this was the result ofnegli

gence, or whether it was the result of a latent and

undiscorer ed defect in the engineering works, was quite
immaterial . The escape of the water was caused by
something of which the defendant was ignorant, not by
something altogether beyond his control or volition, like
a v isitation of Providence or the act of a stranger over
whom he has no control , and which he could not reason
ably have anticipated . AsMELL ISH, L .J .

, said in N ichols
v . bfarsland (2 Ex. D . at p . 5) If

, indeed the damages
were caused by the act of the party u

'ithout more— as

where a man accumulates water on his own land , but,
owing to the peculiar nature or condition of the soil , the
water escapes and does damage to his neighbour— the

case of Rylands v . Fletcher establ ishes that he must be



https://www.forgottenbooks.com/join


3 4

A rt . 3 .

TORTS IN GENERAL .

The rule to be derived from these cases is, therefore,
that a person who brings on to his land a thing of a

dangerous nature, which if i t escapes is l ikely to do
damage, does it at his peril, and is l iable for the couse

quences whether he is negl igent or not (Rylands v .

Fletcher), unless he can Show that he took all reasonable
precautions, but that the thing escaped by reason of the

happening of some natural event which he could not

reasonab ly have been expected to provide against (Nichols
v . Marsland), or by reason of the interference of some

third person over whom he had no control , and whose
interference he could not reasonably have anticipated
(B ox V . Ju-bb).

19

Canadian Cases.

himself by Showing ei ther that the escape was

owing to the plaintiff
’

s fault or was the conse

quence of a vis major , or the act of God. And

again,
at p . 1 64, Unless every precaut ion is

taken to prevent inj ury occurr ing from the fi re in

the locomot ive engine, the par ty neglecting to take
such precaution cannot claim the protection of the

statute wh ich authorises the use ofthe engine, but
is subject to the same liabili ty as he would have
been liable to at common law , apart from the

statute (and CanadaAtlantic V . llo ley, 15S. C . R .

1 45. The following cases refer to liabili ty for
omission to whistle at railway crossings Weir V .

Canadian Pacific R . W. Co.
,
1 6 O. A. R . 1 00 Peart

v . Grand TrunkR . W. Co .

, 1 0A. R . 1 91 ; B lake v .

Canadian Pacific R . W. Co.
, 1 7 O. R . 1 77 Johnson

V . Grand TrunkR . W. Co. , 21 O. A. R . 408 ; and

see post, 55, Sibbald V . Grand TrunkR . W . Co.

,
20

S. C . R . 259 Henderson V . CanadaAtlanticRailway,
25O. A. R .

1 9 A person kindling a fi re on his own land for
the purpose of clear ing i t , is not liable at all r isks
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(9) A person wrongfully threw a squib on to a stall ,
the keeper of which ,

in self defence, threw it off again ,

3 5
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i t then alighted on another stall , was again thrown away, 0mm ”,

Canadian Cases.

for any inj urious consequences that may ensue to
the proper ty ofhis neighbours (Dean V . McCarty,
2 U . C . R . 448, ante, p .

I t is sough t here to hold the defendant liable
upon a rigorous and indiscriminating appli cation
ofwhat is undoub tedly a legal maxim , Sic atere

tuo ui alienamnon lcedas,
’

but th is maxim is rather
to be applied to t hose cases in which a man

,
not

under the pressure of any necessi ty , deliberately ,
and in View of the consequences, seeks an advan

tage to h imself at the expense of a certain injury
to his neighbours ; Or , for instance, in the use he
makes of a stream of water passing th rough his
land

,
which he is at liber ty to apply for his own

purposes, but he must not so use i t as to d iminish
the value of the stream to his neighbour , unlesshe
has a prescriptive r igh t . But when we come to

apply the maxim to the acts of par ties on other
occasions, where acci dent has par t in producing
the inj ury , we must see t hat a great par t of the
business of life could not be carried On under r isks
to which part ies would then be exposed . In such
cases the question for the jury isone ofnegligence.

In th is case the objection taken is the broad one

that the defendant must be liable, at all events,
a doctrine which cannot be maintained (I bid.

Robinson,

A pro
‘

prietor set ting out fi re on his own land in
order to clear i t

,
is not an insurer that no inj ury

Shall happen to his neighbour , but 1s responsible
only for negligence (Dean v . McCarty, 2 U . C . R .

448 , followed Gillson V . North GreyRailway Co.
,

85U . C . R .
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and, finally exploding, bl inded the plaintiff. The l iab ility
of the persons who threw it away from their stalls in self
defence was not the question before the court , but a
dictum ofDE GREY, C .J . , is agood illustration of the rule.

He said : It has been urged that the intervention of a

free agent w il l make a difi
’
erence : but I do not consider

W illis and Ryal (the persons who merely threw away the
squib from their respective stalls) as free agents in the

present case, but acting under a compulsive necessity for
their own safety and self-preservation (Scott v . Shepherd,

2 W . BI. The first illustration to Art. 1 (supra)
1s another example of the rule that a person acting under
the influence of pressing danger is not a voluntary agent .

20

Canadian Cases.

W here the necessary and unavoi dable couse

quence of a lawful act done by a person on hisown
land (such as the erection of a mill-dam) is to
produce an injury to his neighbour , an action lies
for such injury but i t is otherwise if such an act

persewould notbenecessar ily or probably injur ious,
butbecomes sofromacausenot under the cont rol of
ei t her par ty . In such casenegligencemust be proved
to render a defendant liable (Peters v . D cvinney, 6

U. C . C . P . 889 ; and see Dean V . IlIcCarty, ante,
p . 85 llIills v . D ixon, 4 U . C . C . P .

W here a man
,
acting as a reasonable man

would ord inarily do under the ci rcumstances,
voluntar ily places h imself in a posi t ion of danger ,
in the hope of saving his proper ty from probable
injury and of preventing probable injury to the life
or proper ty of ot hers, and sustains hur t , the person
whose negligent act has brough t about the danger
ous Si tuat ion is responsible in damages (Anderson
V . Northern R. IV. Co.

, 25U . C . C . P. 801 , d ist in

guishedand quest ioned TownofP rescotv . Connell,
22 S. C. R .
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wrongful act done intentionally w ithout j ust cause or

excuse (per BAYLEY, J in B romagev . Prosser , 4 B . dcC.

247 ,

It is true to say of some acts that they are not

tortious unless done maliciously , provided that the term
maliciously ”

is used in its strict legal sense. Thus, i t
is not actionable to make an untrue statement if i t is
believed to be true ; but if a person intentionally and

without just cause or excuse makes an untrue statement ,
intending that another Shall act upon i t maliciously),
his act is wrongful , and is actionab le if it results in
damage. So, too, if A. intentionally and w ithout just
cause or excuse induce B . to breakhis contract of service
with C .

, and damage results, A. commits a tort andmay
be sued by C. and it is immaterial whether in either of

the examples the person is influenced by good or bad

motives. A. in the last example may honestly thinkhe
is acting in the best interests ofB . and C. His motive
is then good ; there is no

“malice ”
in the sense of i ll

will ; but the act is mal icious in the sense in which the
term is used by BAYLEI' , J. It is only in this sense of

the term that a conspiracy must be mal icious in order to
be actionab le.

Conversely , ifA. inducesB . not to enter into a contract
of service w ith C . , A . commits no wrong, and C. has no

cause of action however much damage hemay suffer , and
although A. may be acting from the most wicked and

selfish motives (Allen v . Flood, [1 898] A. C . 1 . See

especial ly the Op inion of Lord HERSCHELL , at p .

for A.

’

s evilmotive does notmakewrongful his act, which ,

apart from motive, is not a tort .

The one kind of action in which evi l motive is a

necessary ingredient is mal icious prosecution, including
malicious arrest and mal iciously taking proceedings in
bankruptcy and l iquidation, and there is an apparent
exception in the case of l ibel and slander . As to these



MALICE XND MORAL GU ILT .

Lord HERSCHELL says (in Allen v . Flood, [1 898] A. C.
, at

p .

“ G reat stress was laid at the bar on the cir

cumstance that in an action for maliciously and w ithout
reasonable and probable cause putting in motion legal
process an evil motive is an essential ingredient . I have
always understood , and I think that has been the general
understanding, that this was an exceptional case. The

person against whom proceedings have been initiated
without reasonable and prObable cause is

‘p rimafacie

wronged . It might well have been held that an action
always lay for thus putting the law in motion. But I
apprehend that the person taking proceedings was saved
from l iab ility if he acted in good faith , because it was
thought that men might otherwise be too much deterred
from enforcing thelaw , and that thiswould be disadvan
tageous to the public. Some of the learned judges cite
actions of l ibel and slander as instances in which the
legal l iab il ity depends on the presence or absence of

mal ice. I think this a mistake. The man who defames
another by false allegations is liable to an action, however

good his motive, and however honestly he bel ieved in
the statement he made. It is true that in a limited class
of cases the law , under certain circumstances, regards the
occasion as privileged , and exonerates the person who

hasmade false defamatory statements from l iab ility ifhe
hasmade them in good faith . But if there be not that
duty or interest which in law creates the privilege,
then, though the person making the statements may
have acted from the best of motives, and felt it his
duty to make them, he is none the less l iable. The

gist of the action is that the statement was false and

defamatory . Because in a strictly limited class of cases
the law allows the defence that the statements were
made in good faith ,

it seems to me, w ith all deference,
illogical to affirm that mal ice constitutes one of the

elements of the torts known to the law as l ibel and
slander .

Art . 4
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As evil motive has general ly no p lace inthe law of

torts, so, too, the moral turp itude of the defendant is

generally immaterial . In the case of torts which consist
of infringements of absolute rights, trespass, and the

like, a person may be guilty of a tort though he act

perfectly honestly and innocently , bond fide believing
that he has a right to do what he is doing. Thus, if I
walk over another man’

s land in the honest butmistaken
belief that I have a right to do so by reason of there
being a publ ic way over the land , or acquire, by purchase
from A. , B .

’

S goods, honestly believ ing they are A.

’

s, in

each case I am guil ty of a tort . My good intentions or

the fact that I have made amistake are no defence.

So, too,
in l ibel , a man who (except on a privileged

occasion) publishes a false defamatory statement of

another, is guilty of a tort , although he may
“

do i t from
the most praiseworthy motives and in the honest bel ief
that the statement is true and that it is for the good of
the defendant that it should be published .

Even negligence involves no moral guilt. The state of

mind of the defendant is immaterial . The only question
is, What has he done or left undone Has he acted as a
reasonable and prudent man would do in the circum
stances ? Not, has he done what he thought was the
best thing to do

‘

2 The law pays no regard to the moral
culpabil ity of the defendant , but considers only whether
his conduct has been reasonable and prudent as judged
from the standpoint of the average man .

I t is said , indeed , that in order to constitute fraud there
must be some moral turpitude ; and in a sense this is
true. Actionable fraud consists in the making of an

untrue statement with the intention of deceiving and

w ith knowledge that it is untrue or absolutely recklessly
without caring whether it is true or untrue. The man

who does this is no doubt in most cases morally guilty ;
but i t is conceivable that a man may,

from the highest
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over a portion of the causeway , which was ill-paved and
uneven, and there froze. There was no evidence that
the defendant knew of the grating being obstructed . The

plaintiff’s horse, while being led past the spot , slipped
upon the ice and broke its leg. In giv ing judgment in
an action brought in respect of this damage, BOVILL , C .J. ,

said : “
No doubt one who commits a wrongful act is

responsible for the ordinary consequences which are

l ikely to result therefrom but
“
where there is no

reason to expect it, and no know ledge in the person
doing the wrongful act, that such a state of things exists
as to render the damage probable, if injury does result
to a third person it is generally considered that the
wrongful act is not the proximate cause of the injury , SO
as to render the wrongdoer liable to an action . If the

drain had not been stepped, and the road had been in a

proper State of repair , the water would have passed away
w ithout doing any mischief to anyone. Can it then be

said to have been the ordinary and probable consequence
of the defendant ’s act that the water should have frozen
over so large a portion of the street so as to occasion a

dangerous nuisance I think not. There was no distinct
evidence to Show the cause of the steppage of the sink or

drain, or that the defendant knew it was stopped . He

had a right , then, to expect that the water would flow
down the gutter to the sewer in the ordinary course,
and, but for the stoppage (for which the defendant is
not responsible), no damage would have been done.

And accordingly judgment was given in favour of the

defendant (Sharp v . Powell, L . R . 7 C . P .

Canadian Cases.

21 The plaint iff was driving a horse and sleigh
along a h ighway belonging to a ci ty corporat ion,

when the runner of the Sleigh came in contact
with a large boulder , whereby both horse and

sleigh were overturned . In endeavour ing to raise
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(2) But where water , which had trickled down from a

waste-pipe at a railway station on to the platform, had

Canadian Cases.

his horse the plaint iff sustained a bodily injury , on
account of which he sued the corporat ion for

damages. Held, t hat the damages were not too

remote (MoKelv-ia v . City of L ondon,
22 O. R.

I am unable to adopt the View that L azarus v .

The Corporation ofToronto, 1 9 U . C . R . 9 , precluded
the Cour t in the present case from leaving the

quest ion of negligence to the jury . There is an
element ofnegligence in th is case that there was
not in that , that is to say, the notification by the
poli ceman to the defendant to have the snow
removed from the roof. Th is notification under
the bye-law was an intimation that the snow was

t hen in a dangerous condi tion,
and assuming the

not ificationwas in fact given, which was a quest ion
for the jury and not for the Cour t , the neglect to
remove the snow entailed

,
in my opinion, as much

liabili ty on the defendant as therewould have been
ifhe had been told that t here was a loose stone or

brick in the corni ce or wall that was likely to fall
and endanger those passing below and i t is clear
in such case the jury would have to deci dewhether
the defendant had been negligent or not. The

language of the j udges in giving thei r opinions in
Lazarus V . Corporation of Toronto does undoub tedly

go the length contended for by the defendant , t hat
a liabili ty does not exist at common law for an

acci dent happening by the falling of snow from
the roof of a house, without evi dence of some con

struction of the roof that would be likely to cause
the precipi tat ion of the snow more dangerously
than an ord inary construction would do ”

(Land
reville V . Gouin, 6 O. R . 459 .

— Cameron, C .J .
, and

see Atkinson v . Grand Trunk R. W. Co. , 1 7 O. R .

A rt . 5.
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become frozen, and the plaintiff, a passenger, stepped
upOn i t and fel l and was injured , the court held the
defendants l iab le, 011 the ground , probably , that the non
removal of a dangerous nuisance, l ike ice. from their pre
mises, was the proximate cause of the injury (Shepherd
V. llI idland Rail. Co . , cited by p laintiy

r
argue/ado ; Sharp

V. Powell, supra) .
22

ART . 6 .

— Wliere Damage would have been sufl
’

ered

in the absence of unauthorised Act or

Omission.

Where the elements of a tor t are present ,
the fact that similar damages would have been

suffered by the plaint iff, even if the wrongful

act or omission had not been done or made by

the defendant , does not excuse the lat ter . It is,
however , ropen to h im to Show

,
if he can,

that

there is a substant ial and ascertainable por tion

of the damages fai rly to be at tributed solely to

the other ci rcumstances, and in that case he is

ent i tled to a proper deduc tion in t hat respect

(see Nitro-Phosphate Co. v . L ondon and St. Katharine

Docks Co. , 9 Ch. D .

Thus, where i t was the duty of the defendants to keep
a river wal l at a height of four feet two inches above
Trinity high -water mark, and they only kept it at a

height of four feet , and an extraordinary tide rose four

Canadian Cases.

220 ; Gordon V . City of Victoria, 5B . C . Reps. 558,
and Skelton ct ux . V . Thompson ct al.

, 8 O. R .

Duroehie v . Tmen of Cornwall, 28 O. R . 855,
andpost, p . 77 .
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ART. 7 .

— To what Extent Civil Remedy inter

fercd with where the unauthorised Act or

Omission constitutes a Felony.

(1 ) Where any unauthorised act or omission

is, or gives r ise to consequences which make

i t , a felony , and i t also violates a private

righ t , or causes private and peculiar damage

to an ind ivi dual, the lat ter has a good cause of

action.

(2) But (semble) the poli cy of the law will not

allow the person injured to seek civil redress, if

he has failed in his duty of bringing, or endea

vouring to bring, the felon to j ust ice.

Canadian Cases.

An action for seduction will not lie where the
defendant had connection with the seduced
against her will (Vincent V . Sprague, 8 U . C . R .

2881
I t is a clear principle of law that , when

ever ih a civil action for seduction,
i t turns out

upon the tr ial that the act complained of was not

merely a t respass but a felony , i t is preper
to d irect an acqui t tal, for the civil injury merges
in the higher Offence, and the poli cy of the law

is that the par ty wronged must first bring the

offender to justice for the crime before he

seeks compensation to h imself by a civil action
for damages (Brown V .Dalby, 7 U . C . R. 1 70.

Robinson,

A convict ion for assault is no bar to a c ivil
action (Clarke V . Rutherford, 2 O. L . R .
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(3 ) W here the offender has been brough t to

just i ce at the instance of some th i rd person

injured by a similar offence, or where prosecut ion

is impossible by
- reason of the death of the

offender , or by reason of his escape from

the jur isd ic tion before a prosecution could by

reasonable d iligence have been commenced , the

r igh t of action is not suspended (Per BAGGAL

LAY
,
L .J .

,
Ex parte Ball, Be Shepherd, 1 0 Ch. D .

678 and seeper COCKBURN , C.J . ,
Wells v. Abrahams

L . R . 7 Q . B .

But al though this would seem to be the rule, i t is
extremely doubtful how i t can be enforced . I t is no

ground for the judge to direct a nonsuit (W
'

ells v

Abrahams, supra). It cannot be raised by a summons

to strike out the statement of claim (Roop e v . D
’

Avigdor ,

10 Q . B . D . nor by p leading the felony in the

defence, because the effect of that would be to al low a

party to set up his own criminal ity . But it has been
suggested , that if an action were brought against a

person who was either in the course of being prosecuted
for felony , or was l iable to be prosecuted for felony , the
summary jurisdiction of the court might be invoked to
stay the proceedings, which would involve an undue use,
probably an abuse, of the process of the court (Wells v .

Abrahains, sup ra).
24

Canadian Cases.
24 To an action for assault and bat tery defendant

pleaded that before action brough t the plaint iff
lai d an information before a magist rate, charging
defendant with felony , that the defendant was com

47
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’

A rt . 7 . In Ex parte B all
, Re Shepherd (10 Ch. D .

BRAMWELL , L .J. , said : There is the judgment in
353

0

3 551, Ex par teElliott (3 Mont . A. besides the expressed

op inion for centuries, that the felonious origin of a deb t
is in some way an impediment to its enforcement . But

in what way I can think of only four possible ways
1 . That no cause of action arises at all out of a felony .

2 . That
'

it does not arise til l prosecution. 8 . That it
arises on the act, but is suspended till prosecution.

4. That there is neither defence to, nor suspension of

the claim by , or at the instance of the felon, but that
the court of its own motion, or on the suggestion of the

Crown, should stay proceedings till pub l ic justice is

satisfied . It must be admi tted that there are great
difficulties in the way of each of these theories.

25 That
the first is not true is. shown by Marsh V. Keating

(1 B ing. N. C . where it was held , that prosecution
being impossible, a felony gave rise to a recoverable
debt . It is difficult to suppose that the second supposed
solution of the problem is correct . That would be to
make the cause of action the act of the felon plus a

prosecution. The cause of action would not arise til l
after both . Til l then, the Statute of L imitations would
not run. In such a case as the present , or where the
felon had died , i t would be impossible. And it is to be

Canadian Cases.

mittedfor tr ial, which trial had not yet taken place.

Held, t hat the civil righ t of act ion was suspended
until the criminal charge was d isposed of (Taylor
V . M‘Cullough, 8 O. R .

25W here in an action for seduction the evi

dence shows t hat a rape was committed i t is
the duty of the judge in the interests of publi c
j ust ice to stop the case (Walsh v . Nam-

ass,

1 9 U . C . C . P . 453 ; Williams V . Robinson, 20

U . c. c. P .
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Unfortunately the point was not necessary for the
decision in Ex parte B all, and consequently the law

stil l remains in a very hazy and unsatisfactory state,
with regard to which it is impossible to express any

Opinion w ith confidence. However , the rule, as above
expressed , has received the sanction of nearly three
centuries ; and al though the criticisms ofBRAMWELL , L .J

throw some doubt upon its accuracy , i t must , I think, be

taken to be law until it is expressly overruled .

In a recent case in Ireland a Div isional Court declined
to stay of its own motion, w ithout any application by the
defendant , an action of assault on the ground that the
assault amounted to a felony , and had not been prose
cuted (A . V. B .

, 24 L . R . Ir . 2 3 4 ; S. C . , sub nom. , S . V. S . ,

1 6 Cox C. C.

It must be observed that the rule only app l ies as

against a plaintiff who has failed in his duty of

endeavouring to bring the felon to justice, and not to
third parties. Where, therefore, in an action for seduo
tion of the plaintiff’s daughter , a paragraph of the

claim alleged that the defendant administered noxious
drugs to the daughter for the purpose of procuring
abortion ; it was held , that the paragraph could not be
struck out as disclosing a felony for which the defeu
dant ought to have been prosecuted , inasmuch as the

plaintifi was not the person upon whom the felonious
act was committed , and had no duty to prosecute

(Appleby v. Franklin
, 1 7 Q . B . D . 93 ; and see also

Osborn V . G illett, L . R . 8 Ex .

And the rule does not apply where the defendant is
not the person guilty of the felony . So, where A. had

stolen goods, and B . has innocently bought them from
A the owner may bring an action of trover against B . ,

although no steps have been taken to bring A. to justice
(White V. Spettigue, 1 3 M. W .
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It is expressly provided by Lord Campbel l ’s Act (see Art . 7 .

post, Part II . , Chap . that actions for damages
brought in respect of the death of any person under
that Act, shal l be maintainable “

although the death
shall have been caused under such circumstances as

amount in law to felony .

”



CHAPTER II
'

.

VARIATI ON IN THE G ENERAL PR IN CIPLE

W HERE THE U NAU THOR I SED ACT OR

OMI SSION I S ON E FORB IDDEN BY

STATU TE .

ART . 8 .

-! General Rule.

(1 ) When a statute gives a, right, or creates a

duty, in favour of an ind ivi dual or class, then,

if no penalty is at tached , any infringement of

the r igh t or breach of the duty will be a tor t

remed iable in the ord inary way (Mersey Docks Co.

v . Gibbs, L . R . 1 H. L . 981
26

Canadian Cases.

26 “ It is now well set tled that the statutory
obligat ion to fence imposed upon these defendants
by that act can only be taken advantage of by the
adjoining proprietor or by one who 1 8 in occupa
t ion of the lands of such proprietor wi th his li cence
or consent (Daniels V . Grand Trunk R . W

'

. Co,
1 1 O. A. R . 473 — Osler , J .A. See also llI ‘L ennanV .

G rand Trunk B . W. Co.

, 8 U . C . C . P . 41 1 ;
McIntoshV . GrandTrunkR . W. Co. , 3 0U . C . R . 601

Douglass V . Grand TrunkR . W. Co. , 5O. A. R . 585

McAlpine V . Grand Trunk R . W. Co.
, 3 8 U . C . R .

446 ; Conway v . Canadian Pacific R . W. Co.
, 1 2

O. A. R . 708, and llc ie V . Canadian Pacific
R . W. Co. , post, p . 3 80, and see note 92 , post,

p . 146y
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damages to the plaintifi (Dormont v. Furness Rail. Co. ,

1 1 Q . B . D .

(2) In Wolverhanwton I'Vaterworks Co. v . Hawkesford

L . J . C. P . 242) WILLES, J lays down the fol lowing
rules for the construction of statutes giving remedies for
statutory duties : “ There are three classes of cases in

which a liability may be created by statute. There is a

classwhere there is a l iability existing at common law ,

which is only re-enacted by the. statute, w ith a special
form of remedy there, unless the statute containswords
necessarily excluding the common law remedy , the
plaintiffhas his election of proceeding either under the
statute or at common law . Then there is a second class,
which consists of those cases in which a statute has

created a l iability, but has given no special remedy for
it there the party may adopt an action of debt or other
remedy at common law to enforce it . The third class is
where the statute ci eates a l iabil ity not existing at com

mon law , and gives also a pa1 ticula1 remedy for enf01 cing
i t and with respect to that class it has been

Canadian Cases.

27Finlay v . Illiscampble, 20 O. R . 29 ; and

post, 1 1 9 .

The plaint iff, a conductor on the Gr. T. R . , was

injured wh ile his train was crossing the t 1 ack of

the defendants
’

railway on a levelby the defendants
’

train running into i t . Held, defendants wei e

liable (B rown v . G . ll . R .
,
2 Tuppers’

Reps. in
App 64)
The statute [ConsoL Stat . C . c . 66 , now see.

258 Railway Act
, Canada, 1 888] imposed an

'

absolute duty on the defendants to step for t h ree
minutes, thei r omission to do so rendered them
liable to the plaintiff, unless i t was shown to have
been caused by the act of God or inevi table
necessi ty , idem.



STATUTORY TORTS .

always held that the party must adopt the remedy given
by the statute.

” 28

ART. 9 .

— Where the Act or Omission is forbidden

to prevent a particular Mischief

W here a duty is created by a statute for the

purpose of preventing a misch ief of a par t icular

kind , a person,
who, by,

reason of another
’

s neg

lect of the statutory duty, suffers a loss of a

different kind, is not ent i tled to maintain an

action for damages in respect of such loss,

Gorris v . Scott, L . R. 9 Ex .

(1 ) “1 11 8 , in the principal case, the defendant, a ship
owner , undertook to carry the plaintiff’s sheep from a

Canadian Cases.

Publi c corporat ions to which an obligat ion to

keep public roads and bri dges in repai r has been
t ransferred are not liable to an act ion in respec t of
mere nonfeasance, unless the legislature has

shown an intent ion to impose such liabili ty upon
them (Pictou v . Geldert, (1 898) A. C .

99 The provisions of the statute which requi re
the railway company to blow the wh istle or r ing
the bell when approach ing a h ighway which i t
crosses apply only to persons t ravelling upon
the h ighway so intersected upon the same level,
and meeting with inj ury by ac tual collision,

and

not to persons passmg over a bridge above the

railway or upon the h ighway at a d istance from
the intersect ion,

to whom the railway owes no

duty ”

(L emay v . Canadian Pacific R . . Co. 1 7

O. A. R . 3 00— Hagar ty , OJ .

But the above provision does not release persons

55

Art . 8 .

I llustrations.
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foreign port to England . On the voyage, some of the

sheep were washed overboard . This would not have
happened if the defendant had obeyed certain directions
contained in an Order of the Privy Council , which was

made under the authority of the Contagious Diseases
(Animals) Act, 1 869 . I t was, however , held that the
object of the statute andorder being to prevent the spread
of contagious disease among animals, and not to protect
them against the perils of the sea, the plaintiff could not
recover (Gorris V . Scott, L . R . 9 Ex.

(2) And so, where certain regulations were establ ished
by statute for the management of the pilchard fishery,
and enforced by the imposition of penalties, i t was held ,
that a fisherman who had lost his proper turn and

station, according to the regulations, through the breach
of them by another fisherman, could not maintain an

action for damages against him for the loss of a valuable
capture of fi sh, which the latter had taken, through being
in such wrong p lace. For the object of the statute was

to regulate the fi shery , and not to give any individual
fi sherman a right to any particular place (Ster cus v .

J eacocke, 1 1 Q . B .

Canadian Cases.

approach ing and passing over level railway cross
ings from the exerc ise of ord inary care (Miller v .

G rand Trunk R. W. Co.
,
25 U . C . C . P .

3 0Fairbank v . Township of Yarmouth, 24 O. A. R.

273 ; Sibbald v . Grand TrunkR . W. Co. , 20 S. C .R
‘

.

259 , post, p . 155.

Defendant having been employed by a road
company to furnish them W 1th stones, by placing
them on the road , acci dentally caused the death
of plaint iffs’ servant and horse . On an applica
t ion for a nonsui t , i t was held that the defendant
was personally liable for the damage done under
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an action would have been maintainable at common

law , and that the Locomotive Acts did not restrict

Canadian Cases.

the defendants’

servants in the management of

the vessel or in the met hod of the construction of

its boiler and smokestack. I confess myself
unable to d ist inguish between a liabili ty for an

act of th is kind between a highway on land and
a highway on water to exempt the par t ies using
a dangerous article of th is nature express legisla
t ive author i ty is requi red (Hilliard v . Thurston,

9 O. A. R . pp . 52 3 , 526— Burton,

Under sect . 21 3 of the CriminalCode a corpora
t ion may be ind icted for omitting, wi thout lawful
excuse, to perform the duty of avoi d ing danger
to human life from anyth ing in its charge or

under its cont rol. The fact that the consequence
of the omission migh t have just ified an ind ic t
ment for manslaugh ter in the case ofan ind ivi dual
is not a ground for quash ing the indictment . As

sect .
‘

2 1 3 provi des no punishment for the offence
the common law punishment of a fine may be

imposed on a co1 poration ind ic ted under i t (Union
Colliery Co. v . The Queen, 7 B . C . Rep . 247 , 3 1

S. C . R .

The plaint iff and defendant , adjoining land
owners, made an arb i trary d ivision of the line
fence between thei r lots, which was less than fi ve
feet m heigh t , which the} were to build and keep
in repair . By 1 eason of the defendant allowing
his portion to get into d isrepai r , his cat tle and

sheep got on to the plaint iff
’

s land , and damaged
i t . The defendant also allowed his cattle to

escape and run at large on the h ighway , from
whence, by breaking down the plaintiff ’

s fences,
they got on to the plaint iff ’

s land , and fur ther
damaged i t . A townsh ip bye-law provided that no
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the common law l iability (Powell v . Fall, 5 Q . B . D . Ar t . 1 0.

Canadian Cases.

fence should be less than fi ve feet h igh , etc.
, and

proh ibi ted the running at large of all breachy
cat tle, i.e. , cat tle known to th row down or leap
over any fence four feet h igh , and provided for
impound ing t hem , etc. Held, that the defendant
was liable for the damages sustained by the

plaintiff; and that such liabili ty wasnot d isplaced
by the bye-law (Barber v . Cleave, 1 901 , May 27 , 2
O. L . R .



ment.

CHAPTER III .

RELATION OF CON TRACT AN D TORT .

ART. 1 1 .

— D istinction B etween Actions for Tort

and for Breach of Contract.

(1 ) If the cause of complaint is for breach of a

contractual duty , (that is to say, is for an act or

omission which would not give r ise to any cause of

action without proof of a contract), the act ion is

one of contract.

(2) But if the relat ion of the plaint iff and the

defendant be such that a duty arises from the

relat ionsh ip
,
i rrespect ive of contrac t , for a breach

of that duty the remedy is an act ion of tor t . See

Kelly v . IlIetropolitan Rail. Co.
, [1 895] 1 Q . B . 944

per A. L . SMITH
,
L .J .

, at p . 947 .

Formerly a plaintiff had to be careful to frame his
action either in tort or in contract , and the rule then was

Canadian Cases.

3 2 When a defendant h i ring a horse and waggon
wi th seats for two persons places th ree t herein, and

the horse on the journey si ckens and d ies, he will
be liable because of themisuser (Casey v . Archibald,
2 N . S. R .

An action will lie against an auctioneer for
selling goods at a ruinous sacrifice, if the j ury
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(1 ) A railway company owes to a passenger , irrespec
tive of any contract , a duty to take care. The taking of

a ticket also constitutes a contract to carry . If the

servants of the rai lway company are negl igent, whether
by acts of omission or by acts of commission, the cause

of action is in substance a tort, being a breach of a duty
arising irrespective of contract , al though in form the

action might be framed as a breach of contract (Taylor v .

Manchester , Shefi ield and L incolnshire Rail. Co. , [ 1 895]
1 Q . B . 1 3 4 ; Kelly V. llIetropolitan Rail. Co. , [1895]
1 Q . B .

(2) A person who takes in a horse under a contract of
agistment , impliedly undertakes not to be negligent in
respect of the horse. But as the agister is a bailee, the
same duty to take care arises irrespective of the contract ,
and an action for not taking care is in substance an

action of tort for negl igence (Turner v . Stall-ibrass, [1 898]
1 Q . B . So in all cases ofactions between bailor and
bailee, if the duty arises out of the bai lment at common

law , a breach of that duty gives rise to an action for tort
but if the duty only arises out of a contract between the

parties, and would not apart from such contract arise
from the mere relationship of bailor and bailee, a breach
of the duty is properly the subject of an action for breach
ofcontract (Ibid. , at p . 60, p er COLL INS,

ART. 1 2 .
— Privity not necessary where the Remedy

is in Tort.

When someth ing done in pursuance of a

contrac t between two persons gives rise to a

relat ionship between one of them and a th i rd

person, such that the one owes a duty to the

thir d person, i r respective of the cont rac t, the
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t h ird person cannot sue on the contract because Art- 1 2 .

he is not privy to i t , but he can sue in tort for

breach of the duty arising, irrespect ive of the

contrac t .

(1 ) A man employs a surgeon to attend his wife or his I llustrations.

infant son. By reason of the surgeon
’

s negl igence, the
patient is injured . There is a contract between the man
who cal ls in the surgeon and the surgeon, but none

between the surgeon and the patient . But irrespective
of the contract, the surgeon owes a duty to take care by
reason of the relationship of surgeon and patient . And

for breach of this duty the patient can sue in tort

(Gladwell V. Steggall, 5 B ing. N. C. 257 ; P ipp in V.

Sheppard, 1 1 Price,

Canadian Cases.

An at torney is not liable to his client for
omitting to take advantage of a d ishonest defence

(Vail V . Duggan, 7 U . C . R . 571 )
“ I should be

sorry to find i t maintained in a court of just ice,
t hat an attorney was guilty of culpable negligence
in not put t ing forward such a defence he migh t
well decline to do so, and as I t h ink, safely , on the

ground that i t is not a par t of his professional
duty to take all d ishonest advantages

”

(I bid.

Robinson,

An at torney is liable for negligence and plaintiff
is ent i tled to nominaldamages, even ifgrounds of
special damages fail (McLeod v

‘

. Boulton, 3 U . C . R .

1 05)
There can be no doubt that an at torney is

liable for negligence in the d ischarge of his duty
whereby his client has sustained damage, and I
t h inkan at torney is bound to bring to the exercise
of his profession a reasonable amount of know
ledge, skill and care in connection with the
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(2) _

A passenger by train lost his luggage by reason of

thenegligence ofthe company
’

s servants. The passenger
’

s

fare had been paid by hismaster . Therewas accordingly
no contract between the passenger and the railway com
pany— nevertheless the company were as bailees bound
to take care of the passenger

’

s luggage, and for breach of
that duty the passenger could sue in tort (Marshall v.

Yorkand Newcastle Rail. Co. , 1 1 C. B .

(3 ) A servant of the plaintifftook a ticket for a journey
on the defendant’s railway , and a portmanteau ofhiswas
accepted by the defendants ashispersonal luggage. The

portmanteau contained his l ivery , which was the property
ofthe plaintiff. By reason of the negligence of a porter
in the employment

.
of the defendants, the livery was

destroyed . There was a contract between the servant
and the railway company , but none between the p laintiff
and the company . But the company owed the plaintiff
a duty to take care by reason of their having accepted
the portmanteau for carriage, and for breach of this duty
the plaintiff could maintain an action of tort (llleux v .

G reat Eastern Rail. Co.
, [1 895] 2 Q . B .

(4) A father bought a gun for the use of himself and

Canadian Cases.

business of his client (Hett V. P un Pony, 1 8
S. C . R . 292— Sir IV. J . Ri tch ie, C .J . ; Carrigan

v . Andrews, N . B . R . 1 All.

The plaint iff lent or h ired his horse to S.
,

who, while on a journey , put i t up at defendant ’s
inn, and i t was st rangled in the stable there,
owing,

as the j ury found , to the negligence of

defendant ’s servant in tying i t up in the stall. I t
was held that the plaintiff migh t maintain an

action t herefor (llalker v . Sharpe, 3 1 U . C .
,
R .

3 40)
3 5 llc ean et al. v . The Bufalo and L ake Huron

Railway Company, 24 U . C . R . 270.
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the builder ’s vendor . The certificates were inaccurate,
and the mortgagees thereby suffered loss, for which they
claimed compensation from the defendant z— Held, that
as there was no contractual relation between them, the

defendant owed no duty to the p laintiffs, and the action
could not be maintained . It was urged that a certificate
carelessly issued was as dangerous as an ill -made gun or

a poisonous hair-wash , and that on that ground the
defendant was liable ; but the court would not admit the
analogy . Of course, however , if the certificate had

been fraudulent, t.e. , issued with intent to deceive the
plaintiff, then, independently of any contractual relation,

the defendant would have been liable in an action of

deceit . 3 8

(7) So, too, when A. buil t a coach for the Postmaster
General , B . horsed it and hired C. to drive it , the coach
broke down from a defect in its construction, and C. was

consequently injured , it was held that A. meal no duty

to C . apart from contract, therefore C. could not sue

A. in tort . Nor , of course, could C. have sued A. in

contract, as C. was no party to the contract between A.

and B . , and A. was no party to the contract between
B . and C. (Winterbottom v . Wright, 10 M. W . 109,

followed in Earl V . Lubbock, [1 905] 1 K. B .

Canadian Cases.

A husband is not ent i tled to damages for the
personal injury and suffer ing of the wife as against
a med i calman who neglec ts to at tend upon her
accord ing to contract (Hunter v . Ogden, 3 1 U . C. R.

1 3 2)
3 9 The t i cket issued to M. , a t raveller by rail

from Boston, Mass , to St. John, N B ,
ent i tled

h im to cross the St. John Harbour by ferry , and a
coupon at tached to the t icket was accepted in pay
ment ofhis fare. The ferry was under the control
and management of the corporat ion of St. John.



DUTIES GRATUITOUSLY UNDERTAKEN

ART. 1 3 .
— Duties gratuitously undertaken.

When a person gratui tously under takes to per

form any service for another , t hen although no

act ion will lie for not performing the servi ce

(there .being no consi derat ion for the promise)

yet an action will lie for negligence in the per

formance of i t (Coggs v . Bernard, 1 Sm. L . C .

A duty to take care may arise apart from any contract
whatever , and for breach of that duty the remedy is an

action of tort .

(1 ) Thus, in Coyys v. B ernard, the defendant
‘

gratuit

ously promised the plaintiff to remove several hogsheads
of brandy from one cel lar to another , and, in doing so,

one of the casks got staved through his gross negligence.

Upon these facts it was decided that the defendant was
l iable ; for although his contract could not have been
enforced against him, yet, having once entered upon the
performance of it , he thence became liable for all

misfeasance.

(2) Again, the defendants, the Metropolitan District
Railway Company, had running powers over the South
Western Railway between Hammersmith and the New

Richmond Station of the South Western Company .

Above the booking office at the Richmond Station were
the words “

South Western and Metropol itan Booking
Office and District Railway .

”
The plaintiff took from

Canadian Cases.

Held
,
that an action would lie against the corpora

t ion for inj uries to M . caused by the negligence
of the officers of the boat during the passage

(Mayor of St. John. v . MacDonald, 14 S. C . R .

F 2

Art . 1 3 .

Il lustrations.
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the clerk there emp loyed by the South Western Com
pany a return ticket to and from Hammersmith . The

ticket was not headed w ith the name of either company ,
but bore on it the words “

viaDistrict Railway .

”
On his

return journey fromHammersmi th the plaintiff travelled
with this ticket in a train belonging to the defendants
and under the management of their servants. The

carriage being unsuited for the New Richmond Station
p latform, the plaintiff, in alighting, fell and was hurt .
He brought an action against the defendants, and the
jury found negligence in them — Held, that having
invited or permitted the plaintiff to travel in their train,

the defendantswere bound to make reasonable provision
for his safety ; and that there was evidence of their
l iability , even assuming the ticket not to have been

issued by or for them, but for the South IVestern Company
(Foulkes v .Metropolitan D istrict Rail. Co. , 5C. P . D .

(3 ) In Doorman v . Jenkins (2 A. E . a keeper
of a coffee house gratuitously undertook the custody of

money for a customer . It was lost whilst in his care by
his negligence. He was held liable in an action for

breach of the duty to take care arising fromhis becoming
bai lee of the money .

(4) Where the p laintiffwas invited by the defendants’

servant to ride on an engine, and he did so for his own

convenience, and was injured by the negligence of the

defendants’ servants, the defendants were held l iable ; .as

by gratuitously undertaking to carry the plaintifl, the

defendants came under a duty to exercise care, and they
were liable in an action of tort for breach of that duty
(Harr is V . Perry cf” Co. , [1 903 ] 2 K. B .



https://www.forgottenbooks.com/join


70

Art . 1 4 .

I llustrations.

TORTS IN GENERAL .

(1 ) Thus, in the leading case of Mostyn v . Fabrigas

(1 Sm. L . C. it washeld that an action lay inEngland
against the governor ofMinorca for a false imprisonment
committed by him inMinorca, the plaintiffbeinganative
Minorquin.

(2) So actionsmay be brought in this country against
foreigners for injuries committed on the high seas

(Submarine Telegraph Co . v. D ickson, 15C. B .

(3 ) On the other hand , where there was a collision
between two ships in Belgian waters, and the owners of

one
,

of the ships were l iable according to Belgian law ,

notwithstanding that the Belgian law imposed on them
compulsory pilotage, it was held that no action could be
maintained against them in our courts, which recognise
the plea of compulsory pilotage as a good answer to an

action for col lision (TheHalley, L . R. 2 P . C . 1 9 3 , 204 ;

and see also The Guy lldannering, 7 P . D . 52 , 1 3 2 ; and

The Augusta, 6 Asp . M. C. 58,

(4) Conversely , where the governor of a colony had
committed a tort according to our law , but was, by an
act of the Colonial Legislature, discharged from respon

sibility in the colony , it was held that he could not be

sued in England (Phillips V. Eyre, L . R . 4 Q . B . 225; 6

ibid. ,

(5) So an action will lie in this country for a libel
contained in a pamphlet in the Portuguese language and
publ ished in Braz il , even though libel be not actionable
in Braz il , provided it be not justifiable in B raz il , i.e. , i t
enough if it be punishable inBraz il (Machado v . Fontes,

[1 8973 2 Q . B .

(6) The Engl ish courts haveno jurisdiction to entertain
an action to recover damages for a trespass to land
situate abroad ; injuries to proprietary rights in foreign
real estate being outside their jurisdiction (see B ritish
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SouthAfricanCo. V. The Campanhia de llfocambique, [1 893 ]
A. C. 602 , where all the prior cases are examined).

(7) The case of ll/Iorocco Bound, etc. V. Harris [1 895]
1 Ch. has given rise in some minds to the idea
that torts committed abroad cannot be enforced in

Engl ish courts. In that case, however , the al leged tort
was infringement of copyright in G ermany. The English
law gave the plaintiffs no copyright in Germany , but

only in England , and although the German law gave

them copyright , the infringement of that was a tort
according to German law but not according to Engl ish
law . The case, therefore, does not comp ly with the
conditions required by paragraph (a), sup ra.

71



CHAPTER V .

OF PERSONAL D I SAB IL I TY TO SU E AN D TO

BE SU ED FOR TORT .

ART. 15.

— W ho may sue.

(1 ) Every person may maintain an action for

tort , except an alien enemy , and a convict

during his incarcerat ion (3 3 dz 3 4 Vi c t . c . 2 3 ,

ss. 8,

Canadian Cases.

The executor of a deceased par tner in t rade
is tenant in common with the surviving par tners
of the par tnersh ip proper ty , and the surviving
par tners cannot sue h im in t respass for a wrong
ful sale and conversion against thei r will of the
whole ofthe partnersh ip proper ty (Strathy v . Crooks,
2 U . C . R .

Tenants in common cannot maintain t respass
against each other (lVemp v . Mormon et al. ,
2 U . C . R .

“A man may become the absolute owner of a

chat tel by purchase without seeing the chat tel,
and without the performance of any visible act of
receiving possession ; and i t is equally clear that
such purchaser , without ever having had actual
visible possession of the chat tel, may bring t res
pass against anyone who wrongfully conver ts i t or
inj ures i t . I t is enough if he has the exclusive
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cover ture, or unsoundness of mind ; except

(1 ) the sovereign, (2) foreign sovereigns, and

(3 ) ambassadors of foreign powers (see Magdalena

Co. v . Martin, 28 L . J . Q . B . But foreign

sovereigns and ambassadors can waive thei r

privilege (Duke of B runswick v . King of Hanover,

6 Bea.

(2) A corporat ion which commits a tor t is as

liable to be sued as a private ind ivi dual would be,
if the th ing done or omitted is wit hin the purpose

for which the corporat ion exists ; but ot herwise

the corporation is
,
not liable, and its d irectors,

servants, or other persons who authorise or com

mit the tor t can alone be sued (Mersey D ocks v .

Gibbs, L . R . 1 H. L .

(1 ) Thus, if an - infant hires a horse he is l iable in an

action ofnegligence for immoderately riding the horse,
for , as bailee, he is bound to take care of the horse, and
the breach of that duty is a tort (B arnard v . Haggis, 14

Canadian Cases.

slander ; for in legal consi derat ion i t is an act

which cannot be committed by several persons,
and must be consi dered the separate tort of each
person who spoke the words, and for which
separate act ions only can be brought . In the

instance of wri tten slander or libel, the law holds
a d ifferent course, and permits the plaint iff to

make all who par t i cipated , ei t her openly or by
secret inst igat ion,

in publish ing the libel, joint
defendants in the act ion ”

(B rown v . B irely, 5

U . C . R . (O. S.) 73 4.

— Sherwood , J . ; and post,
p .



WHO MAY BE SUED.

C . B . 45, followed in Walley v . Holt, 3 5L . T.

But he would not be l iable in an action of contract

founded on the hiring (Jenningsv . Randall, 8 T. R .

(2) But i t may be that extreme youth may be a

defence in an action of fraud ; for as fraud depends, not
upon acts or omissions simp ly , but upon acts done or

omissions made with intent to injure another , i t would
seem to follow that extreme youth or lunacy of such a

character as would negative the existence of such intention

would probably be held a good defence (see per E SHER,
M.E.

, in Emmens v. Pottle, 1 6 Q . B . D . at p .

(3 ) There is not much authority upon the l iability of

lunatics for their torts. Lord KENYON points out in

Haycroft V. Greasy (2 East , p . the distinction
between answering civiliter et criminaliter for acts in
jurions to others.

“ In the latter case the
_ _

maxim appl ied
actus nonfacit reum nisi melts sit rea, but it was other
wise in civil actions where the intent was immaterial if
the act done were injurious to another .” And no doubt
a lunatic is generally liable in tort (see also per E SHER ,

M.R. , in Hanbury v . Hanbury, 8 T. L . R. at p .

(4) With regard to corporations, of course actions of

tort can ofnecessity only arise for acts or omissions of

thei r servants or directors, and the difficulty in such
cases is the same as arises in other cases of the responsi
bility of a principal for the acts of his agent , viz . , the

Canadian Cases.

42Alunatic is civilly liable in damages to persons
inj ured by his ac ts, unless utterly blameless.

W here a lunat i c defendant had set fi re to a barn,

and the evi dence showed that , wh ilenot responsible
to the extent of an ord inary man

,
he was not

utterly unconscious that he was doing wrong,
Held, that he was liable for the damage done

(Stanley v . Hayes, 8 O. L . R .

A rt . 1 6 .

Lunatics.

Corporations.
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diffi culty of determining whether or not the act or

omission complained of was w ithin the scope of the

general authority or duty of such servant or director
(see Chapter on Principal andAgent).

It was long doubtful whether a corporation aggregate
could be sued in an action of mal icious prosecution. It
was thought that a corporation, having no mind , could
not act mal iciously (see Lord BRAMWELL

’

S Opinion in

Abrath V. North Eastern Rail. Cc. , 1 1 App . Gas.

But it is now
'

settled that a corporation may be made
l iable for mal icious prosecution if in instituting the

proceedings it is actuated by motives which in an

indiv idual would be mal ice (Cornford v . Carlton Bank,

[1 899] 1 Q . B . 3 92 , fol lowing Edwards v . Midland Rail.
Co. , 6 Q . B . D .

Canadian Cases.

F1 cebmn V . The Singer Sening llfachine Co. 2

ManitobaL . R . 253 ; Wilsonv . TheCityof Winnipeg,
4Mani toba L . R . 1 9 3 ; Miller V . lllanitoba Lumber

and Fuel Co.
, 6 M. L . R . 487 .

-An act ion for slander will not lie against a
corporat ion (llfarshall v . Central Ontario R . W . Co.

,

28 O. R .

j

Though muni c ipal corporat ions are not bound
by law to establish and manage a fi re depar tment ,
yet if they do so they are liable for inj uries caused
by the negligence of the servants employed by
t hem therein while in the performance of t hei r
duties (Hesketh V . Toronto, 25O. A. R .

In the absence of a statute imposing liabili ty for
negligence or nonfeasance, amuni cipal corporat ion
is not liable in damages for inj ury caused to a

ci tizen by reason of a si dewalk having been raised
to a h igher level than a private way, or having
been allowed to get out of repai r (The City of St.

ws / al - W W M m ko
‘
e
‘

s
’

a.
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l iable to a prosecution, or to a mandamus, but not to an

action for damages (Municipality of P ictou v . Geldert,

[1 89 3 ] A. C.

(6) Trades unions are registered under the Trade
Union Acts,

_

1 87 1 and 1 876 , are associations of a special
kind created by statute and empowered to hold property,
and w ith l imited powers of suing or being sued in con

tract . A trade union may nevertheless be sued in tort
in its registered name (Taf ValeRail. Co. V . Amalgamated

Society of Railway Servants, [1 901 ] A. C.

As to the l iab il ity ofmarried women for their torts, see

post, Chap . VI . , Art. 1 7 .



CHAPTER VI .

L IAB I L I TY FOR TORTS C OMMI TTED BY

OTHER S .

SECTION I .

— L IABIL ITY OF HUSBAND FOR

TORTS OF WIFE .

ART. 1 7 .

— Wife
’

s ante-nuptial and post
-nuptial

Torts.

(1 ) A marr ied woman may be sued alone in

respect ofher ante-nuptial torts but her husband

is also liable to the extent of the proper ty wh ich

he received wi th her ; and he may be sued ei ther

jointly wi th her or alone (45 46 Vi c t . c . 75, ss.

1 3

Canadian Cases.

44 A marr ied womanmay bring anaction oflibel
in her own name wi thout joining her husband as

plaint iff (Spahr v . Bean,
1 8 O. R.

A bear belonging to one of the defendants
escaped from premises, the separate proper ty of

Mary , wife of JohnMcCreary, where i t had been
confined by the latter wi thout objec tion from his

wife, and at tacked and inj ured the plaint iff on a

publi c street . Held, that the wife having under
R . S. O.

, 1 887 , c . 1 3 2 , sects. 3 , 1 4 [now R . S. O. ,

1 897 , c . all the righ tsofafeme sole in respect
ofher separate proper ty , migh t have had the bear
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(2) Amarried woman may also be sued alone in

respect of her post-nuptial tor ts(45dz 46 Vi c t . c .

75, s. but her husband is also liable, andmay be

joined with her as defendant (Seroka v .Kattenburg, 1 7

Q . B . D . 1 77 Earle V . Kingscote, [1 900] 1 Ch.

Prior to the Married Women
’

s Property Act, 1 882 , a
wife could not be sued alone for a tort . Her husband
was necessarily joined as defendant in an action of tort
brought against her , as all her property vested in him
during coverture, and there was therefore no means of

satisfying a judgment obtained against her alone. Since
the passing of the Married Women

’

s Property Act, a

Canadian Cases.

removed therefrom , and not having done so she

was liable (Shaw v . McCreary, 1 9 O. R.

Apar t from any legislat ion a mar ried woman
may be liable for torts committed by her unless

she has been act ing under the coercion of her

husband (I bid.

— Boyd , C . Stone V . Knapp ,
29

U . C . C. P . 609 ; Wagner v . Jeferson, 3 7 U . C. R . 551 ;
Consolidated Bankv . Henderson, 29 U . C . C . P.

In an action for a tor t committed by a wife
dur ing cover ture, the husband is not a proper
par ty , but the wife must be sued alone (Amer v
Rogers et ar . , 3 1 U . C. C . P .

The posi t ion of a marr ied woman, as regards
liab ili ty for her separate contractsand for her tor ts
during cover ture, is essent ially d ifferent . She is

bound by her civil torts just as if shewas discovert,
and whether she has separate proper ty or not.

But her contracts, though vali d as against her
proper ty , cannot be sued upon at law 01 in equity ,
ei ther dur ing or after her cover ture, so as to bind
her person (Ibid.

— Osler , J . See, however ,
R . S. O. , 1 897 ,
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commit a tort the principal is clearly l iable. If the

agent is emp loyed to do a thing not in itselfwrongful ,

Canadian Cases.

erect a house on his land adjommg, employed an
architect , who d rew the plans, whereby trenches
to lay the foundat ions inwere to be dug adjoining
the plaintiff’s foundat ion wall, and the depth of

the t renches was shown. This work was let out

to a contractor , and th rough his negligence in

digging the trenches, etc. , the wallofthe plaint iff
’

s

house fell. I t was held that the defendant was
liable, for the damage arose ,

not in a mat ter col
lateral to, but in the performance of the very act
which the cont ractor was employed to perform

(Wheelhouse v . Darch
,
28 U . C. C . P . 269 and see

R. S. O. , 1 897 , c . 1 60, sect . 4 ; Kerr v . TheAtlantic

a N . W. R. Cc.

,
25S. C . R.

The plaint iff, t ravelling by elec tri c railway along
a country road ona darknigh t , got offat a regular
stopping place. He t hen turned back along the

road, and after he hadwalked some d istance along
i t

, and was moving towards the railway track, the

car by which he had t ravelled , backing up , struck
him. There was a ligh t at both ends of the car ,

which was t ravelling at the rate of three or four
miles an hour , but the current was very weak and
the ligh t sligh t , and the motor -man came with in
four or five feet of the plaintiff before seeing h im ,

and he d id not sound the gong or give any other
warning of his approach . Held

,
that there

was evi dence of negligence on the par t of the

defendants, and the appeal from the trial judg
ment was d ismissed and a new trial refused , on

the plaint iff consent ing to reduce his damages

(Ford v . The llfetropolitan R . W. Co.
,
1 902 , 4

O. L . R .

Wh ile a teamster was delivering a load of coke



LIABILITY FOR SERVANT’S AND AGENTS TORTS.

and in the course of doing the thing for which he is
employed he commits a tort, the principal

’

s liabil ity
depends partly on whether the agent is a servant or

an agent who is not a servant, i.e.
, an independent

contractor .

ART . 1 9 .
— Ratifi cation of Tort committed by

an Agent.

A tor tious act done for another , by a person not

assuming to act for h imself, but for such other

person,
though wi thout any precedent authori ty

whatever , becomes the act of the principal if

subsequently ratified by him ,
and

,
whether i t be

for his detriment or his advantage, to the same

extent as if the same act had been done by his

previous author i ty (Wilson v . Tumman
,
6 Man. dz

G r .

This rule is generally expressed by themaxim, Omnis

ratihabitio retrotrahitur , et mandate p riori wquiparatur ,
”

Canadian Cases.

on the premises of the defendants, an i ron found ry
company , he was struck in the eye and injured by
a ch ip , which one ofthe defendants

’ workmen, who

was cut t ing off the excrescences on the inside of

an i ron pipe for the purpose of smooth ing it, had
ch ipped off. The acci dent migh t have been
avoided had there been a screen or guard , or , in
the absence of such device, by the workman
stopping work during the delivery of the coke .

Held
, that the defendants were liable for the

injury sustained (Fallis v . The Gartshore
,
Tkomp

son Pipe and Foundry Company, 1 902 , 4 O. L . R

83

Art. 1 8 .



84

A rt . 1 9 .

I llustration

Il lustrations.

TORTS IN GENERAL .

and is equally app l icable to torts and to contracts. It
should be observed that the act cannot be ratified when
the person doing it does not profess at the time of doing
it to be acting on behalf of a principal (4 Inst . 3 1 7
Wilson V . B arker

,
4 B . Ad. 6 1 4 ; and j udgment '

of

DALLAS, C .J.
,
in Hull v . Pickersgill, 1 B . B . 286 ;

lVilson V . Tumman
,
6 M. 85 G . 242 ; and Keighley,

lldaxsted at Co. v . Durant, [ 1 901 ] A. C.

The plaintiff’s goods were illegally seiz ed under a

warrant of distress handed to a bailiff by the defendants.

The p laintiffwrote to the defendants seeking reparation.

The defendants replied that their solicitors would accept
process of service. The vestry had given no special
instructions to the brokers. It was held in the Court of
Appeal that there was amp le evidence of ratification by
the defendants, and that they were l iable for the wrongful
seizure made by the bail iff on their behalf (Carter V.

Vestry of St. Mary Abbotts, Kensington, 64 J. P .

ART . 20.

— Unauthorised Delegation by Agent.

A master is not liable for the tor tious acts of

persons to whom his agent has, without authori ty,
delegated his dut ies. An agent may have express

au thor i ty , and in some cases may have implied

authori ty , to delegate his duties to another , but if

without such authori ty he delegates his dut ies to

another , that other does not become the agent of

the master .

(1 ) Thus, where the driver and conductor of an

omnibus authorised a bystander to drive the omnibus

(the driver having been ordered to discontinue driving
by a policeman who thought he was drunk), and the
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ART . 21 .
— L iability for Contractors and other

Agents.

49

(1 ) A principal is liable for the acts ofhis agent

Canadian Cases.

49 L . was walking along the si dewalk of a st reet
in Halifax at nigh t when an electri c lamp went
out, and in the darkness she fell over a hyd rant
and was injured . In an ac tion against the ci ty
for damage i t was shown that there was a space of
seven or eigh t feet between the hyd rant and the

inner line of the si dewalk, and that L . was aware
of the posi t ion of the hydrant , and accustomed to
walk on th is street . The statutes respect ing the

government of the ci ty do not oblige the council
to keep the streets ligh ted , but authorise them to

enter into contracts for t hat purpose . At the t ime

of the acci dent the ci ty was lighted by elec tri ci ty
by a company who had contracted wi t h the corpo
rat ion therefor . Evidence was given to show that
i t was not possible to prevent a single lamp or a

batch oflamps going out at t imes. Held
,
reversing

the judgment of the Supreme Cour t ofNova Scot ia,
that the ci ty was not liable ; that the corporat ion
being under no statutory duty to ligh t the st reets
the relation between i t and the contractor was not
that ofmaster and servant , or principal and agent ,
but that Of employer and independent contractors,
and the corporat ion was not liable for negligence
in the performance ofthe servi ce t hat the posi t ion
of the hydrant was not in i tself evi dence of negli
gence in the corporat ion, and that L . could have
avoided the acci dent by the exercise of reasonable
care (The City of Halifax v . L ordly, 20 S . C . R .

505; hc illan v . Walker, 5N . B . R . 3 1 .

An action for mali c ious arrest cannot be main
tained against a principal on an arrest made on
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either (a) expressly authorised by h im , or (b) done

Canadian Cases.

his agent
’

s apprehension that the debtor would
leave the province, the affidavi t and arrest being
both made

'

without the principal’s knowledge,
privi ty or procurement (Smithv . Thompson, 6 U . C .R .

(O. S . )
I take i t to be clear on general principles t hat

where malice begins the agency ends, for there to
serve a wrongful end of his own,

the agent is

going out of the scope ofhis author i ty , and cannot
make his principal liable for an act fiOwing wholly
from his own bad mot ives (I bid.

-Robinson,

C .J . ) but see Lyden V . McGee, 1 6 O. R .
, post, 104.

The Kingston and Bath Road Co. v . Campbell, 20

S. C . R . 605 Wishart v . City of B randon, 4Mani
toba L . R . 453 .

A man dealing with others is under no . duty to
take precautions to prevent loss to the lat ter by
the criminalacts of t h i rd persons, and the omission
to do so is not in i tself negligence in law (Imperial
Bank of Canada v . Bank ofHamilton, A. C . ,

1 903 ,

The act incorporating the town of St. Louis,
Que. , gives power to the co uncil to regulate the
connect ion of private d rains with the sewers,
“
owners and occupiers being bound to make and

establish connect ions at t hei r own cost , under the
super intendence of an officer appointed by the

corporat ion. I t was held t hat the muni cipali ty
could not be made liable for damages caused
th rough the ac ts of a person permi t ted by the
council to make such connections as he is nei ther
an employee of the corporat ion nor under its con
t rol (Dallas V . Town of St. Louis, 3 2 S. C . R .

A munic ipal corporat ion having placed a barrier
round a por tion of the si dewalk which they were

87
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wi th in the Scope of his authori ty , and for the
‘

general benefit ofhis principal.

Canadian Cases.

repai r ing, the plaint iff at nigh t going round , fell
into a trench dug by a gas company , with consent
of the corporat ion,

under an agreement for

indemni ty and to properly warn and protect the
publi c . No ligh ts were put up by ei ther defen
dant . The plaint iff brought th is act ion against
both for injur ies sustained . Held

,
that both the

defendants were liable to the plaint iff, the cor

poration for non-repai r
,
and not warning the

public
,
and the gas company under thei r special

contract with the corporat ion and under R . S. O.
,

1 897 , c . 1 99 , sect . 26 , but that the corporation
should have judgment over against the company

(flicIntyre v . The Corporation of the Town of Lindsay
et al. , 1 902 , 4 O. L . R .

5° llfatthews v . Hamilton Powder Co 14 O. A. R .

261 ; Cram V . Ryan, 25O. R . 524.

The med ical health officer of a muni c ipal
corporat ion appointed under R . S. O. c . 205,
sec t . 47 [now R . S . O.

,
1 897 , c . 248 , sect . is

not a servant of the corporat ion so as to make
them liable for his acts done in pursuance of his

statutory duty (Forsythe v . Carin-if, Corporation of
Toronto, 20 O. R .

A constable in charge of a patrol waggon is not
a servant of a board of commissioners of poli ce
const i tuted under sect . 481 of theMuni c ipalAct,
R . S. O. , 1 897 , c . 22 3 , as amended by 62 Vi c t .
c . 26

,
sec t . 28 so as to make them liable for

his negligence in the performance ofhis dut ies.

_

Heskethv . The City of Toronto 25A. R .

449 , ante
, p . 76 , d ist inguished (Winterbottom v .

Board of Commissioners of Police of the City of
L ondon, 1 901 , 1 O. L . R .
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Ar t . 2 1 . for a negligent act or omission of the agent wh ich

arises incidentally in the course of the per

formance of thework; because henever authorised

that act or omission.

But to t h is rule there are th ree exceptions

Where the agent is employed to do an act

unlawful in i tself the principal is liable

for the d i rect consequences of such act

and is also liable for the consequences of

the agent
’

s negligence in the course of

doing the act (Ellis v . S
'

hey
’
ield Gas Co. ,

2 E . B .

If the principal is under an obligation by

contrac t or statute to do a par t i cular

th ing, and he employs an agent to do i t ,
he is liable if the agent neglects to do the

t h ing, or does i t improperly . He cannot

get r i d of his duty by employing an

agent (Hole v . Sittingbourne, etc. , Rail.

Co. , 6 H. N .

Where the t h ing which the agent is em

ployed to dowill be anuisance, or islikely

in the or d inary course of events to cause

damage, unless proper precautions are

taken, the principal is liable for the

neglec t of the agent to take those

precaut ions.

Comment on It w ill be noticed that the liabil ity of one who employs
above mle another to do work for the torts of that other is not so

extensivewhere the person employed is a contractor as it
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is where that other is a servant . A master has control
of the servant as to the way he does his work, and it is

his duty to see that the work is so done as not to cause

damage to others— so he is liable for the collateral
negligence of the servant . When an independent con
tractor is emp loyed the principal is only liable for acts
which (a) he has expressly authorised , or which (b) are
done for the master’s benefi t and are within the scope
of the agent

’

s authority , and so are impl iedly authorised .

He cannot (except in the cases stated) be held l iable
for acts done by the contractor or agent for his own

benefit or outside the scope Ofhis agency . But a person
who is under a duty to do something cannot evade that
duty by deputing its performance to another . So if a

person is under an obligation to do something and he

employs an agent to do it , he is responsible for any

neglect of the agent to properly perform that duty .

So, too, if a person chooses to do somethingwhich he
does at his peril , or something which w il l be dangerous
if not properly done, he must see that the person he

employs to do the work does it properly . Hav ing
authorised the work, he cannot e scape responsibility for
its being carried out in such a manner as not to be

dangerous.

(1 ) A railway company was empowered by Act of

Parliament to construct a railway bridge over a highway .

The company employed a contractor to do the work. A

servant of the contractor negligently caused the death of

a person passing underneath on the highway by allow ing
a stone to fal l on him. The contractor would no doubt
have been l iable for the negligence of his servant , but
in anaction brought by the administratrix of the deceased
against the railway company the defendants were held
not liable for the negligence of the workman, being
that of an agent who was not their servant , and merely
collateral to the work which he was employed to do
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(Reedie v . L ondon and North Western Rail. Co. , 4

Ex .

(2) So where a company contracted w ith A. to construct
a railway , and A. sub-contracted w ith B . to construct a
bridge on it , and B . emp loyed C. to erect a scaffold under
a special contract between him and C . ; a passenger
injured by the negl igent construction of the scaffold
could only sue C .

, and not A. , B . , or the company
(Knight v . For , 5Ex .

(3 ) A company , not authorised to interfere w ith the

streets of Sheffield , directed their contractor to Open
trenches therein ; the contractor ’s servants in doing so

left a heap of stones, over which the plaintiff fel l and
was injured . Here the defendant company Was held
l iable, as the interference w ith the streets was in itself
an unlawful act (Ellis v . Shefiield G as Consumers Co.

,

asL . J. o. B .

(4) SO where the defendants were authorised , by an

Act of Parliament , to construct an opening bridge over
a navigable river , a duty was cast upon them to con

struct it properly and efficiently ; and the plaintiffhaving
suffered loss through a defect in the construction and

working of the bridge, it was held that the defendants
were l iable under exception (b), and could not excuse
themselves by throwing the blame on their contractor
(See Hole V . Sittingbourne, etc. Rail. Co . , 6 H. N.

(5) Plaintiff and defendant were owners of two adjoin
ing houses, plaintiff being entitled to have his house
supported by defendant’s soil . Defendant employed a

contractor to pul l down his house, excavate the founda
tions, and rebuild the house. The contractor undertook
the risk of supporting the plaintiff’s house as far as

might be necessary during the work, and to make good
any damage and satisfy any claims arising therefrom.

Plaintiff’s house was injured in the progress of thework,

owing to the means taken by the contractor to support
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ART. 22.

—Increased L iability where the Agent is

a Servant.51

(1 ) A servant is a person employed by another ,
and subject to the commands of that other as to

the way he shall do his work.

(2) Amaster is liable for the negligence of his

servant committed in the course of his employ

ment

(a) As to the exceptional case of injury done by one servant to
another servant work ing in a common emp loyment under a common

master , see Art. 2 3 , post.

Canadian Cases.

51 A t radesman
’

s teamster , sent out to deliver
parcels, went to his supper before complet ing the
delivery . He afterwards star ted to finish hiswork,

and in doing so he ran over and injured a ch ild .

I t was held, affirming the decision of the Supreme

Cour t ofNew B runswick, that from the moment
he had star ted to complete the business in which
he hadbeen engaged he was inhismaster

’

s employ
j ust as if he had returned to the master’s store
and made a fresh star t (Merritt v . Hepenstal, 25

S. C . R . 150 ; llfilner v . .Manitoba L umber Co .

, 6

M L . R .

The plaint iff was in the employment of

Church , a contractor under the defendants. Church
was permit ted by the defendants, as a mat ter of

convenience to him , to carry the tools used by his
w orkmen on the defendants’ t rains, so as to enable
h im to drop them on the line of railway where his
workmen migh t be employed . Accord ing to

Church ’

s test imony , i t was his duty to place the
bars in quest ion on the t rain, to take charge of

them while t here, and his business to put them off
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(3 ) A master is liable for the wilful torts of his

Canadian Cases.

where he wanted them , and the person (assuming
h im to be a baggage master , which is anyth ing
but clear) who th rew the bar offhad noth ing to
do wi th h im , Church , nor any r igh t to med dle
with his tools, nor d i d he ask h im to put them
out, or his permission to place t hem on the car .

Now in th is case, assuming that i t was a servant
of the defendants who pi tched off the bar , i t does
not appear from the evi dence to have been done
in pursuance of his duty or employment . The

evidence rat her shows that in the act done be
’was

acting as a volunteer , and assist ing Church in
putt ing off his tools for the use ofhis workmen,

and he was in effect , although unasked , employed
at the t ime doing Church

’

swork. And supposing
t hat we migh t infer from the evi dence that the
defendants lent the services of thei r baggage
master to Church to help h im in put t ing off his

tools, he, Church , having, as he swore
, the sole

super intendence ofthem ,
and as to whenandWhere

they were to be put off, still i t seems to us, in t hat
case, the act would be with in the principle lai d
down by Bret t , J .

,
in Murray V . Currie, in which

he says, But I apprehend i t to be a t rue principle
of law that , if I lend my servant to a contractor

,

who is to have the sole control and superinten

dence of the work contracted for , the independent
contractor is alone liable for any wrongful act
done by the servant wh ile so employed . The ser

vant is doing not my work, but the work of the

independent contractor .

’

On thewhole, i t appears
to us that the defendants incurred no liabili ty by
the act complained of (Cunningham v . The Grand
Trunk Railway Co. . 3 1 U . C. R . 3 53 et seq. — Mor
rison, J Saunders v . Cityof Toronto, 29 O. R.

A r t. 2 2 .
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servants committed with in the scope of his

Canadian Cases.

The plaintiffwas injured by a waggon in which
he was being driven

,
being struck by an electri c

car of the defendant , which was running back
wards in a sout herly d i rection on the easterly
track in a street , wh ich track, accord ing to the

usual custom of the defendant , should have been
used only by cars running in a northerly direc
t ion. The motorman was at the nor therly end of

the car , and no special precaut ions were being
observed . The jury were asked , by the j udge
presi d ing at the tr ial, to say, in the event of t hei r
returning a verd ic t for the plaint iff, what negli

gence t hey pointed to . The jury found that the
defendants were responsible for the acci dent ,
for the reasons that the car was on the wrong
t rack and the motorman at the rear end, and

judgment was entered in the plaint iff’s favour , for
the damages assessed . Held

,
that this was a

general verd ic t , which there was evidence to sup
port , in the plaint iff

’

s favour
,
with a statement

of reasons which migh t be d isregarded and

was not merely a specific find ing in answer to a

question.

P er Armour , Quest ions to the jury
must be in wri ting.

P er Osler
,
J .A. : W h ile i t is more convenient

that quest ions to the jury should be in writing, the
judge is not bound to adopt that course.

Judgment of Falconbridge, J affirmed
(Balfour v . Toronto Railway Co. , 1 901 , 5O. L . R .

Plaintiff came to a platform station of the

defendant and signalled an approach ing car to

st0p . The car slowed down but d id not stop , and
as i t was passing the conductor seized plaint iff’

s
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Ar t . 2 2 . master , even t hough in fact the master der ives no

Canadian Cases.

evidence was r igh tly rejected of improper relat ions
between the plaint iffand the wife ofhisassailant

,

alleged as provocat ion for the assaults. Pounder v .

North Eastern R . W. Co. [1 892] 1 Q . B . 3 85,
d iscussed (B lain v . Canadian Pacific B . U . Co.

5O. L . R .

Two servants of one of the defendants were
engaged in t hei r master

’

s business in unload ing
and stor ing a cask of beer in the cellar of his
house by means of opening a trap - door in the

si dewalk in front of the house. Th is was at nigh t ,
and the t rap - door being left open, and no ligh t or

guard being provided , the plaint iff fell into the

opening andwas injured . Held
,
that th is negli

gence of the servants was at t ributable to the

master , who was liable for the injury . No

act of negligence was proved against the other
defendants, the village corporat ion,

nor was t here
evidence upon which not i ce to the corporat ion
migh t be at tributed ; the construct ion of an

Opening in the si dewalk is authorised by the

Munic ipal Act, s. 6 3 9 , and no fault was alleged
in its construction or maintenance ; the corpora
t ion had no knowledge of the opening being left
after darkwi thout protect ion, and i t wasnot shown
t hat they had means of guard ing against i t .
Semble, that

"

, under these ci rcumstances, the cor

poration were not liable . Honiewood v . City of
Hamilton 1 O. L . R . 266 , consi dered . But,
supposing the corporation liable, i t could only be
for nonfeasance, and not for misfeasance, and the
act ion failed because not brough t wi th in the

proper t ime (Minns et ux . v . Village of Omemee et

al. 2 O. L . R .
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benefit therefrom and though the tor t amounts Art. 2 2 .

also to a crime .

The test to be applied to ascertain whether an agent is
or is not a servant is to consider whether the master has
complete control of the acts of the agent as to the way
he should do them. If he has, the agent is a servant,
and the master is liable for the consequences, because he
has made himself responsible not only for the act itself
but for the manner of doing it. Thus, the relationship
of master and servant is in each a question of fact,

depending not on the mode of payment for services, or
the time for which the servicesare engaged, or the nature
of those serv ices, or on the power of dismissal (though
each of those matters may be taken into consideration),
but on the extent of

_

t
_

he principal ’s control over the agent
as to the way in which the work is done. And a person
who is in the general employment of one man may be

the servant of another for a particular purpose, that
other hav ing control ofhim as to themanner in which he
carries out his duties in connection w ith that particular
purpose.

(1 ) Thus where an owner of a carriage was suppl ied I llustrations.

by a l ivery stable keeper w ith a driver , and the owner AS tO W hO are

of the carriage was also owner of the horse and harness, i t
servants '

was held .by RUSSELL , C.J. , that in all the circumstances
of the case the owner of the carriage had control of the

Canadian Cases.

Down v . L ee
,
4Mani tobaL . R . 1 77 .

54 “ From these cases i t is clear t hat a corpora
tronmay be hable for false 1mpr1sonment under an
order by its agent acting with in the scope ofhis

author i ty (Lyden v . McGee, 1 6 O. R . 108— Rose,
J . ; and see Heslceth v . Toronto, 25 O. A. R . 449

ante, p . 88 ; and Smith v . Thompson,
ante

,
p .
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driver as to the manner of driving, and the driver washis
servant (Jones V . Scallarel, [1 898] 2 Q B .

(2) But where two ladies, owners of a carriage, hired
horses from a livery stable, and w ith the horses a driver ,
whom they put into their l ivery , but to whom they did
not pay wages, it was held that the driver was not their
servant (Quar inan V . Burnett, 6 M. W .

(3 ) So, too, in Rourke V . The White illoss Colliery Co .

(2 C . P . D . the defendants were sinking a shaft in
their coll iery and agreed w ith one Whittle to do the

sinking at so much per yard . The defendants agreed to
supply an engine and engineer at the mouth of the

shaft . The engineer was employed and paid by the
defendants, and was their general servant , but was at the
time under the orders and control of Whittle, and it was
held that he was, for the particular purpose, the servant
not of the defendants but of Whittle, and consequently
the defendants were not l iab le for his negligence.

(4) And so, when a person who is the general servant
of one person is lent to another for a time, and is, during
such time, under the control of that other , the person
whose general servant he is isnot l iable for hisnegl igence
whilst so emp loyed (Donoran v . L aing, etc. L imited,

[1 89 3 ] 1 Q . B .

(5) It is held that upon the construction of theMetro
politan Hackney Carriages Act, 1 843 (6 7 Vict . c.

so far as the public is concerned , the proprietor of a

hackney carriage is responsible for the acts of the driver
whilst p lying for hire as if the relationship ofmaster and
servant existed between them , although , in fact , 11 0 such
relationship exists, the relationship apart from statute

being that of bailor and bailee and not that ofmaster and
servant (Venables v . Smith, 2 Q . B . D . 279 ; and K ing v .

L ondon Inipror etl Cal} Co. ,
23 Q . B . D . But if the

driver is in fact the servant of some person other than
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if the servant when going on his master ’s business had
merely taken a somewhat longer road , such a deviation
would not have been considered as taking him out of his

master ’s employment (JI itehell v . Crassn'

eller , 22 L . J.

C. P .

(8) Andwhere a servant does a kind ofwork for which
he is not engaged , he is not acting within the course

'

of

his employment so as to make the master liable for his

Canadian Cases.

powers vested in the company , and the reason is
t hat such an act cannot be consi dered as done
with in the scope of his employment but if the

illegal act is in fur therance of his employer ’s
orders, or in the course of his employment , the
employer is responsible, and in the lat ter case, even
if the act was unknown or actually forbid den by
the employer (Harris V . B runette

, 3 B . C . Reps.

1 74 Drake, J . Turner V . I snor
,
25N . S. R .

Wh ile defendants’ servants were employed in
the at tempt to replace on the t rack one of defeu
dants’ engines which had run off i t near a h igh
way crossing, but with in defendants grounds, the
female plaint iff, with another woman, approached
the crossing with a horse and waggon and asked
defendants’ servants if they migh t cross, when
one of t hem sai d Yes, and then winked at the
other and laughed . W h ile she was crossing, she

herself hold ing on to the horse by the head , and
the other woman si t t ing in thewaggon and holding
the reins

,
steam was let off th rough the sides of

the engine, and the horse becoming frigh tened ,
knocked down the female plaint iff and injured her .

I t was held, that there was an actionable w rong
for which the defendantswere liable (Stott et na

'

. v .

G rand Trunk R . W . Co. , 24 U . C . C . P . 3 47 ; B ell

v . The W . if 1 1 . R . W. Co.
,
24N . S. R .
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negligence. Thus, when an omnibus conductor drove
the omnibus, andwhilst so doing negligently ran - into
the plaintiff, it was held that , in the absence of ev idence
that the conductor was authorised to drive the omnibus,
the defendants were entitled to judgment (Beard V .

London G eneral Omnibus Co. , [1 900] 2 Q . B .

(9) In B arwick V . English J oint S tock B ank (L . R . 2

Ex. the defendants were held l iab le for the fraudu
lent statements of their manager made for the benefit of

the defendants, and in the course of his business, the
statements being made in answer to inquiries by the
p laintiffand being to the effect that a customer of the

bank was a person of financial stabil ity . These state
ments were untrue to the knowledge of the manager ,
and were made w ith intent to deceive— but not for the

benefit of the manager .

(10) Where an omnibus driver , contrary to the express
instructions ofhis employers, so drove as to obstruct a
rival omnibus w ith a View to increasing the takings of

his own, it was held that his employers were liable, as he
was acting at the time in the course of his employment,

and, as he thought , for their benefit (L impas V . London

General Omnibus Co.
, 1 H. C. But where a

driver to gratify his own sp ite struck the horses of a rival
with his whip , his employerswere held not liab le (C roft v
Alison, 4 B . A. In the one case the driver was
acting for his employers

’ benefit ; in the other solely for
his own.

(1 1 ) In another case the plaintiffs occupied ofiices

beneath those of the defendant , and in the defendant ’s
offices was a lavatory for his own use exclusively , the use
ofwhich was expressly forbidden to the clerks. One of

the clerks, nevertheless, used it, and left the water
running, whereby the plaintiffs

’

offices were flooded
Held, that the act of the clerkwas not w ithin the scope
of his authority , and that the defendant was not l iable

103
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(Sterens V . Woodward
, 6 Q . B . D . But where the

clerkwas allowed the use of the lavatory , the decision
was contra (Ruddiman V . Smith, 60 L . T. 7

(1 2) In P oulton v . L ondon and South lVestern Rail. Co.

(L . R . 2 Q . B . 53 4),
56
a station master having demanded

payment for the carriage of a horse conveyed by the

defendants, arrested the plaintiff, and detained him in

custody until i t was ascertained by telegraph that allwas
right . The railway company had no power u

'haterer to

arrest a personfor non-

payment Q 7
”

carr iage, and therefore
the station master , in arresting the plaintiff, did an act

that .was wholly illegal , not in the mode of doing it, but
in the doing of it at all. Under these circumstances, the
court held that the railway company were not responsible
for the act of their station master ; and BLACKBURN , J

said : In L impus V . London G eneral Omnibus Co. , the

act done by the driver was w i thin the scope of his

authority , though no doubt it was a wrongful and

improper act, and, therefore,
hismasterswere responsible

for it . In the present case, an act was done by the

station master completely out of the scope of his

authority , which there can be no possible ground for

Canadian Cases.
5“Lyden V . rlleGee, 1 6 O. R . 105, ante

,
p . 87 ,

The plaintiff while travelling between St. M.

and L . rnislaid his t i cket , and, having been ejected
by the conductor , i t was held, t hat the defendants
were responsible for the acts of the offi cer duly
aut hor ised and styled under the statute con

duc tor , when not committed in excess of his

authori ty der ived from them , and the cour t refused
to disturb a ver d ic t for plaintiff (Curtis v . G rand

Trunk Bail. Co. , 1 2 U . C . C . P . 89 ; Thomas V .

Gildert, 4 N . B . R . 95; and see ll
’

alher v . Sharpe,
ante, p . 64 ; and Bearer v . C . T. It. ll . Co .

, 22

S . C . R .
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(Abrahams V. D eakin
, [1 891 ] 1 Q . B . 51 6 ; and see

Hanson v . lValler , [1 901 ] 1 Q . B .

Canadian Cases.

The defendants were held not liable where the
motor -man of one of thei r electri c cars, who had
no cont rol over or author i ty to interfere wi th
passengers or persons on the cars, pushed off the

car , as the jury found , a newsboy who was get t ing
on to sell papers to a passenger (Coll v . Toronto

Rail. Co.
, 25O. A. R . 55; and see Williamson v .

G . T. Bail. Co. , 1 7 U . C . C . P . 615, post, p . 3 47 ;
Adams V . The NationalElectric Tramway Co. , 3 B . C .

1 99 ; and Hall v . Jlelhnlden, 5N . B . R .

The motor -man of an electric car is not neces
sarily guilty of negligence because he does not at
once stop the car at the first not ice that a horse
is beingfr igh tened ei ther at the car or at someth ing
else. All that can be expected is that the motor
man shall proceed carefully , and i t is in each case
a quest ion whet her that has been done . Upon
the facts of th is case the major i ty of the cour t
held that therewas no evidence to just ify a find ing
of negligence, and set asi de a judgment in the

plaintiff’

sfavour. Judgment ofFalconbri dge, C .J . ,

reversed (Robinsonv . Toronto Bail. Co .
, C . A.

2 O. L . R .

The deceased was a passenger on the defendants
’

t rain from Detroi t to Buffalo . Between Detroi t
and Budgeburg he d rank heavilv, and when near
Budgeburg he began to annoy passengers, and

the conductor compelled h im to leave the t rain at

that station,
which was 700 feet from the end of

the International Railway bridge over the Niagara
r iver

, and the deceased , who was not given into
the charge of anybody , being intoxicated , strayed
after the t rain on wh ich his luggage remained , and
fell over the bridge and was drowned . I t would



LIABILITY WHERE THE AGENT IS A SERVANT .

(15) In Gofi v . G reatNorthernRail. Co. (3 E . E .

011 the other hand , the act was the arresting a man for

the benefit of the company where there was authority to
arrest a passenger for non-payment ofhis fare and the

court accordingly held , that the policemen who were
employed , and the station master , must be assumed to be
authorised to take people into custody whom they bel ieved
to be committing the act, and that if there was amistake,
i t was a mistake w i thin the scope of their authority.

(1 6) So, again,
in B agleg V . Blanehester , Shefiielt

‘

l and

L incolnshire Rail. Co. (L . R . 7 C. P . the plaintiff, a
passenger on the defendants

’ l ine, sustained injuries in
consequence of being pul led violently out of a ra ilway
carriage by one of the defendants’ porters, who acted
under the erroneous impression that the plaintiff was in
the wrong carriage. The defendants’ byelaws did not

expressly authorise the company ’

s servants to remove any
person being in a w rong carriage, or travell ing therein
w ithout hav ing first paid his fare and taken a ticket , and
they even contained certain provisions which implied
that the passengers should be treated w ith consideration ;
but, nevertheless, the court considered that the act of

Canadian Cases.

have been easy to have taken care of deceased
and to have prevented h im interfer ing with
passengers. At Budgeburg the t rain was only
fi ve minutes’

run from the ci ty ofBlackRock and

only twenty minutes
’

from Buffalo, its dest inat ion.

I t was held t hat the defendants were liable, inas
much as the act of the deceased was what migh t
reasonably be expected that aman in his cond i tion
would do upon being put off the t rain when and

where he was put off (D elehanty v . illiehigan Central

Rail. Co.
, 7 O. L . R .

57 Ferguson V . Roblin, 1 7 O. R . 1 67 q rphg V .

Corporation of Ottawa, 1 3 O. R . 3 3 4.

107

Art . 2 2 .
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the porter in pull ing the p laintiff out of the carriage was
an act done in the course of his employment as the

defendants’ servant.

In that case WILLEs, J says : “ A person who puts
another in his place to do a class of acts in his absence
necessarily leaves him to determine according to the

circumstances that arise, when an act of that class is to
be done and trusts him for the manner in which it is
done ; and consequently he is held answerable for the
wrong of the person so entrusted either in the manner of
doing such an act or in doing such an act under circum
stances in which it ought not to have been done ; pro
vided that what was done was done,

not from any caprice
of the servant, but in the course of the employment.

”

(1 7) The defendants employed a manager to manage a
branch of their business, which was the sale of furniture
on the hire-purchase system . The manager sold a piece
of furniture to a person l iv ing in the plaintiff’s house,
and on one of the instalments being in arrear he went to
the plaintiff’s house and removed the furniture. Whilst
so doing he assaulted the plaintiff. The jury found that
the manager committed the assaul t in the course of his

employment, and it was held that the defendants were
l iable, themere fact that the assaultwas a criminal offence,
and not merely a tortious act, not affecting the liability
of the defendants for the act of their servant (Dger v .

llInndag, [1 895] 1 Q . B .

(1 8) But where the plaintiff, a wholesale Silversmith ,
hired a brougham and coachman from the defendant to
drive the plaintiff’

s traveller about London w ith samples,
and the coachman in pursuance of an arrangement made
w ith confederates drove the brougham to a place where
the confederates stole the samples, it was held that the
defendant was not l iab le for the criminal act of the coach
man, as it

'

was not done w ithin the scope of his employ
ment (Cheshire v. B ailey, [1 905] 1 Ii . B .
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(1 ) Common L aw L iab ility .

ART. 2 3 .

— General Immunity.

(1 ) A master is not liable to his servant for

damage resulting from the negligence or unskil

fulness of his fellow-servant in the course of thei r

common employment .

But a master who is personally negligent is

liable to his servant for damage result ing from

such negligence ; and such negligence may con

sist in 60

(a) employing another servant knowing h im to

be incompetent or without making proper

enqui ries as to his competence (Tarrant v

Webb, 1 80 . B .

(b) retaining in his employment whom he

knows to be habi tually negligent (see
Senior v . Ward, 28 L . J . Q . B .

(0) allowing the premises, plant or mach inery

to be in a dangerous cond i tion, when he
knew or might have known they were

dangerous (Williams V . Birmingham Bat

ter? etc. Co. , [1 899] 2 Q . B .

(2) Common employment does not necessar ily

imply that both servants should be engaged in the

Canadian Cases.

60 Clegg V . Grand Trunk B . If . Co.
, 10 O. R .

71 7 Ryan V . Canada Southern R . W. Co. , 1 0 O. R.

745.
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same or even similar acts, so long as the risk of . 2 3 .

inj ury from the one is so much a natural and

necessary consequence of the employment wh ich

the other accepts, that i t must be included in the

risks which have to be considered in his wages

(Morgan V . Vale of NeathRail. Co. , L . R . 1 Q . B .

149 ; Allen V . New Gas Co. ,
1 Ex . D .

The rule was first establ ished in P riestley v . Fowler Exp
lanation

3 M. &W . In that case a butcher ’s man was Of“fi e

ordered to del iver meat from a van . The van was over
loaded by the negligence of a fellow -servant , in couse

quence of which it broke down and the butcher ’s man
was hurt. The master was held not l iable.

61

Canadian Cases.

59 The master is not responsible for an acci dent
due to the negligence of a fellow-servant (Matthews

V . Hamilton Powder Co.
,
1 4 O. A. R .

The quest ion ofwhether or not t here was com
mon employment is one of fact , and is for the jury
to deci de (St. John

’

s Gas L ight Co. V . Hatfield, 23

S. C . R .

6 1 “ The defendants could not be liable unless

therewas reasonable proof that they had intrusted
a duty to Ryan (the deceased

’

s fellow-servant),
knowing that he di d not possess competent skill
for the

.

purpose (Deverill v . G rand Trunk Rai’

Co 25U . C . R . 52 1 — Hagar ty ,
Servants must be supposed to have the risk

of the service in thei r contemplat ion where they
voluntarily under take i t and agree to accept the
stipulated remuneration. If, therefore . one of

them suffers from the wrongful act of carelessness
of another , the master will not be responsible .

Th is, however , supposes that the master has
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It was further establ ished in Hutchinsonv . I
'

orh
, New

rastle and B ern
'ielr Rail. Co . 5EX . in which

it was held that where a servant of a railway company
in discharge of his duty as such was proceeding in a

train under the guidance of others of their servants
through whose negligence a coll ision took place and he
was killed , his personal representatives had 11 0 cause of

action.

62

(1 ) The driver and guard of a stage-coach the steers
man and rowers of a boat ; the man who draws the red

hot iron from the forge, and the man who hammers it
into shape ; the person who lets down into, or draws up
from, a pit the miners working therein, and the miners
themselves all these are fellow -labourers w ithin the

meaning of the doctrine (Bar tons-hill Coal Co. v . Reid, 4

Jur . and so are the captain of a ship and

the sailors employed under him (Hedley v . P in/meg Co. ,

[1 892] 1 Q . B . The real test seems to be, whether
they are engaged in the same pursuit .

(2) In lllorgan V . Vale (g
’ Neath Rail. Co. (L . R . 1 Q . B .

the plaintiff was in the employ of a railway com

pany as a carpenter , to do any carpenter ’s work for the

Canadian Cases.

secured proper servants and proper mach inery
for the conduc t of the works (Plant V . Grand

Tranh Rail. Co.

,
27 U . C . R . 82— Draper , C .J . ;

Campbellv . GeneralElfin/ingAssociation, 1 N . S.R .

69 In 1 866 the case of Deverill v . G rand Trunk

R . W. Co. (25U . C . R . 51 7) was decided in th is
cour t , and the authori ties reviewed . An engineer
was killed by a collision caused by the negligence
of a switchman . I t was held, that there could be
no recovery , the deceased and the switchman
being fellow-servants in a common employment

(O
’

Sulliuan V . Victoria R . W. Co.
, 44 U . C . R . 1 3 0

-Hagarty ,
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(3 ) And again, in Tunney V. JI idland Rail. Co. (L . R .

1 C. P . the plaintiff was employed by a railway
company as a labourer , to assist in loading what is
cal led a pick-up train, w ith materials left by plate
layers and others upon the line. One of the terms of

his engagement was that he should be carried by the
train from B irmingham (where he resided and whence
the train started) to the spot at which his work for the
day was to be done, and be brought back to B irmingham
at the end of each day. As he was returning to

B irmingham after his day ’

s work was done, the train by
which he was travelling came into collision w ith another
train,

through the negligence of the guard who had

charge of it , and the plaintiffwas injured . The plaintiff
accordingly sued the company ; but the court held , that
inasmuch as the plaintiff was being carried , not as a

passenger , but in the course of his contract of service,
there was nothing to take the case out of the ordinary
rule, which exempts a master from responsibility for an

Canadian Cases.

for thei r negligence, as his agents, because they ,
although in other respects fellow-servants, cannot
be so in relat ion to such duty , which is not one
performed in the course of the common employ
ment , and negligence in the performance ofwhich
is not one of the ord inary risks contemplated and
under taken by the servant when entering into the
employment . In the present case i t is not suggested
that the captainwas not entirely competent to per
form the dutyofselecting the crew ,

andanypersonal
negligence on the par t of the defendants is out of
the quest ion. Th is being so ,

the author i t ies to

which we have referred show ,
in our Opinion

,
that

the defendants are not liable (I bid , Osler , J at

pp . 546 , 550)
64 llfeFarlane V . Gilmour et. al. , 5O. R . 3 1 0.



L IABILITY FOR TORTS O b
‘ FELLOW -SERVANTS.

injury to a servant through the negligence of a fellow
servant, when both are acting in pursuance of a common

employment .

(4) SO, again, inFelthain V. England (L . R . 2 Q . B .

the defendant was a maker of locomotive engines, and
the plaintiff was in his employ . An engine was being
hoisted , for the purpose of being carried away , by a

travelling crane moving 011 a tramway resting on beams

of wood, supported by piers of brickwork. The piers
had been recently repaired , and the brickworkwas fresh .

The defendant retained the general control of the estab
lishment, but was not present. His foreman or manager
directed the crane to be moved , having, just before,
ordered the plaintiff to get on the engine to clean it.

The plaintiff having got on to the engine, the piers gave
way, the engine fell , and the plaintiffwas injured . Here
it was held that the fact that the servant who was guilty
ofnegligence was a servant of superior authority , whose
lawful directions the other was bound to obey , was

immaterial ; and that as there was no ev idence of per

sonal negligence on the part of the defendant , and

nothing to show that he had employed unskilful or

incompetent persons to bui ld the p iers, he was not

l iable to the plaintiff.

(5) But when a collision occurred between two steam
ships belonging to the same owners, i t was held that
the crew of ship A. were not in common employment

Canadian Cases.

“5
Il/[ aedonald V . Dieh, 3 4 U . C . R . 62 3 .

It seems clearly established that the superior
rank or posi t ion of a foreman or manager does
not affect his posi tion of a fellow-servant in a

common employment wi th one of far infer ior

grade (Drew V . Corporation of East Whitby, 46
U . C . R . 1 1 1 — Hagar ty ,

1 1

A rt . 2 3 .

5
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w ith the crew of ship B . (although employed by the same
masters), so as to protect the owners from l iabi lity to the
crew of ship A. for the negl igence of their servants, the
crew of ship B . (The Petrel, [1 893 ] P .

(6) Where one of two railway companies has the user
of the other ’s station, but not the control of its servants
employed on such station, one of whom is injured by
the negligence of a servant of the company having such
right of user , the rule does not app ly , for the men though
in common emp loyment are not in the employment of a
common master (ll

’

arbur ton V. G reat lVestern Rail. Co. ,

L . R . 2 Ex. And it may be laid down broadly, that
the defence ofcommon employment isnot available unless
the p laintiff was, at the time of the injury , in the

defendant’s actual employment , and the relationship of

master and servant subsisted between them (Cameron v .

Nystrom, [1 89 3 ] A. C.

(7) And so the rule does not apply where one servant
is the servant of a contractor , and the other is the servant
of the person who employs the contractor ; for the

servant of the contractor is not the servant of the con

tractor ’s employer , or where the person Injured is a

servant of one contractor , and the person by whose
negligence he is injured is the servant of another con

tractor (Johnson V. L indsay, [1 891 ] A. C. It must,
however , be borne in mind , that it is sometimes a

question of difficulty whether a person holds the posi
tion of a contractor , or of a foreman in charge of a

gang of workmen ; and that in the latter case the

rule as to fellow -servants applies (Charles V. Taylor , 3

C . P . D .

Canadian Cases.

66 Hardman V . Canada Atlantic R . W. Co.
,
25O. R.
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either expressly or impliedly , he cannot recover ; for
rolenti non fi t injurid.

68

But the defence ofcolenti non fi t injuria is somewhat
difficul t of application. Lord E SHER ,M.E.

,
in the case of

Yarmouth V . France (1 9 Q . B . D . stated the rule in
the fol lowingwords :

“ It seems to me to amount to this,
that mere know ledge of the danger will not do ; there
must be an assent on the part of the workman to accept
the riskwith a full appreciation of itsextent , to bring the
workman w ithin the maxim rolenti non fi t injurid. If

so, that is a question of fact.
”

And L INDLEY, L .J

added : A workman who never in fact engaged to incur
a particular danger , but who finds himself exposed to it,
and complains of it , cannot , in my opinion, be held as a

matter of law to have impl iedly agreed to incur that
danger , or to have voluntarily incurred it, because he
does not refuse to face it. If nothing more is
proved than that the workman saw the danger , and
reported it , but on being told to go on went on as before,

in order to avoid dismissal , a jury may, in my opinion,

properly find that he had not agreed to take the risk,

and had not acted Voluntarily in the sense of hav ing
taken the riskupon himself. Fear of dismissal , rather
than voluntary action, might properly be inferred .

” 69

Canadian Cases.

68 O
’

B rien V . Sanford, 22 O. R . 1 3 6 .

The maxim rolenti nonfi t injurid does not apply
where an acci dent is caused by the breach of a

statutory duty (Rodgers v . TheHamilton CottonCo.
,

2 3 O. R .

69Held, in an act ion by a servant against his
master for an injury he had sustained , in couse

quence of the guard being out of place in working
a ci rcular saw which he had to at tend , that i t was
not sufficient to show that the master knew the

saw was not guarded , but i t must also appear that
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(1 1 ) So where a workman in the course ofhis employ
ment slipped descending from an elevated tramway, and
the jury found that the employers had not exercised due
care to have the tramway in a safe condition, and that
the deceased had the same means as the defendants of

knowing, and did know , that it was dangerousto descend
without a ladder , but did not fi nd that the deceased had

undertaken the r isk of descending from the tramway
without a ladder , it was held that the p laintiff (widow of

the deceased) was entitled to judgment (Williams v .

B irmingham, etc. Co. , [1 899] 2 Q . B .

(1 2) So, too, when a workman, engaged in an emp loy
ment not in itself dangerous, is exposed to danger
arising from an operation in another department over
which he has

'

no control , the mere fact that he under
takes or continues in such employment w ith full
knowledge and understanding of the danger is not

conclusive to show that he has voluntarily accepted the
risk (Smith V . B aker ckSons, [1 891 ] 1 A. C.

Canadian Cases.

the servant was ignorant of that fact and as the

servant was skilled in the use of the saw ,
and did

not look to see whether the guard was on or offas

i t was his duty to have done , he could not, there
fore, v make his master responsible to h im for the

consequences ofhis own neglect of duty (Miller v .

Reid
,
10 O. R . 41 9 ; see Webster v . Foley, 21 S. C . R .

580, post,
7° llfiller V . Grand TrunkR. W. Co 25U . C . C. P.

3 89 .

7 1Headford V . M‘Clary Mfg. Co.
,
2 3 O. R . 3 3 5.

Th is case is like in principle to Finlay V . Mis
eampble, 20 O. R. 29 , ante, 54. Poll V . Hewitt, 23

O. R . Thompson V . Wright, 22 O. R . 1 27 .

HaightV . Wortman andWardMfg. Co. , 24O.R . 61 8 .

1 1 9
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ART . 24.

— Volunteer Servants.

If a stranger invi ted by a servant to assist h im

in his work, or who volunteers to assist h im in his

work, is, while giving such assistance, injured by

Canadian Cases.

The defendants, an i ronworks company , used in
thei r business a pai r of shears for cut t ing up
boiler plate and scrap i ron,

prior to its being
placed in the furnace to be melted . I t was the
duty of the plaintiff and another workman to put

the i ron into the shears. W h ile a
l

large i ron gate
was, by the superintendent’s orders, being put into
the shears to be cut up ,

by reason of the improper
instructions given by the superintendent to the

plaint iff, the lat ter , in the course of his duty , was
injured . The plaint iff, t hough apprehensive of

danger , was not aware of the nature and extent of
the r isk,

and obeyed through fear of d ismissal.
In an action against the defendants under the
Workmen

’

s Compensat ion for Injuries Act i t was
held that defendants were liable (illadden V Hamil

tonL onForgingCompani ,
1 8 0 . R . 55Fooleyv . llebster

,

2 B . C . Reps. 1 3 7 , and post p . 1 21
, and ante,

p . 1 1 9 ; and Scott V . B . C . Milling Co.
, 3 B . C .

The law is that a negligent system or a

negligent mode of using perfectly sound

mach inery may make the employer liable apar t
from the provisions of the Employer

’

s L iabili ty
Act. The employer may be made liable who is

blamewor t hy In respect of not having provi ded
proper mach inery and appliances for the work,

or , as put in Bartonshill Coal Co. V . Reid, where a

master employs his servant in a work of danger ,
he is bound to exercise due care in order to have
his tackle and mach inery in a safe and proper
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therefore be fairly called upon to recompense him for

the result ofhis officiousness.

Thus, where the servants of a railway company were
turning a truck on a turntable, and a person not in the

employ of the company volunteered to assist them, and,

whilst so engaged , other servants of the company negl i

gently propelled a locomotive against , and so kil led , the
volunteer , and the servants of the company were of

competent skill , and the company did not authorise
the negligence, it was held that the company was not

l iable (Degg V . llfidland Rail. Co. ,
1 H. N. 77 3 ; Potter

v . Faulkner
,
1 B . S.

Where a person aids the servants of another , w ith
such other ’s consent or acquiescence, and not as a mere
volunteer , but for the purpose of expediting some

business of his own,
he is not considered to be in a

position of a servant p ro tempo
-
re (Wr ight V . L ondon and

Nor th Western Rail. Co .
,
1 Q . B . D .

(2) Under Employers
’

Liabil i ty Act, 1 880 (a).

ART . 25.

— Epitome of Act. 7
6

(1 ) In the case of railway servants, labourers

husbandmen,
journeymen,

artifi cers, hand icrafts

men
,
miners, and other persons engaged in

(a) A temporary Act renew ed from vear to year by the Exp iring
Laws Continuance Acts.

Canadian Cases.

R . S. O.
, 1 897 , c . 1 60 — AnAct to secure com

pensation to workmen in cer tain cases.

By sect ion 3 i t is provi ded that W here per
sonal injury is caused to a workman

(1 ) By reason of any defect in the cond it ion or



EMPLOYERs
’ LIAB ILITY ACT. 1 2 3

manual labour and not being domestic or mental Ar t . 25.

servants, an employer cannot set up the defence

of common employment in any case where the

Canadian Cases.

arrangement of the ways, works, mach inery ,
plant

,
buildings, or premises, connected wi th ,

intended for , or used in the business of the

employer ; or

(2) By reason of the negligence of any person
in the service of the employer Who has any
superintendence entrusted to h im wh ilst in
the exerc ise of such superintendence or

(3 ) By reason of the negligence of any person
in the service of the employer to whose orders
or d i rections the workman at the t ime of the

injury was bound to conform , and _

d id con

form , where such injury resulted from his

having so conformed ; or

(4) By reason of the act
,
or omission, of any

person in the service of the employer done or

made in obedience to the rules or bye-laws of
the employer

, or in obedience to par ticular
instructions given by the employer , or by any
person delegated wi th the authori ty of the

employer in that behalf or

(5) By reason of the negligence of any person
in the service of the employer who has the
charge or cont rol of any points, signal, loco
mot ive, engine, mach ine, or train upon a

railway tramway , or st reet railway
the workman or , in case the injury results in
death , the legal personal representatives of the

workman, and any persons ent i tled in case of

death , shall have the same r igh t of compensat ion
and remed ies against the employer as if the work
man had not been a workman of, nor in the

service of the employer , nor engaged in hiswork
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inj ury complained of is due to any of the following
causes, viz .

defect in the cond i tion of the ways,
works, mach inery , or plant connected

wi th or used in the business of the

employer , caused , und iscovered , or un

remed ied by the negligence of the

employer , or of some person entrusted

by h im wi th the duty of seeing that the
ways, works, mach inery or plant were

in proper cond i t ion.

Canadian Cases.

[TheMani toba Statute, 56 Vi c t . c . 3 9 , sect . 3 , and
R . S. B . C . , 1 897 , c . 69 , sect . 3 , are both i dent i cal
with the above, and see AnAct to make provision
for the safety of railway employees and the

publi c (R . S. O.
,
1 897

,
c . 266)

l

The following cases maybe consulted as bearing
upon theAct - Jll ‘Cloherty v . The GaleMfg. Co 1 9

O. A. R . 1 1 7 ; GarlandV . Cityot
'

Toronto
,
2 3 O. A. R .

23 8 ; Washington V . Grand Trunk R . W. Co. , 24

O. A. R . 1 83 ; Toronto Ry. Co. v . Bond, 24 S. C . R .

715 (judgment Cour t of Appeal, Ontario,
affirmed) Hamilton Street Ry. Co. V . Jforan,

24

S. C . R . 71 7 (judgment Cour t of Appeal, Ontario ,

affirmed) Hamilton B ridge Co. V . O
’

Connor, 24

S . C . R . 598 ; G rand TrunkRy. Co. V . ll
’
eegar , 2 3

S. C . R . 422 Canada Southern Ry. Co. V . Jackson,

1 7 S. C . R . 3 1 6 Headford V . M‘Ctary, 2 1 O. A. R .

1 64 ; O
’

Connor v . Hamilton B ridge Co.
, 21 O. A. R .

596 ; B ond V . Toronto R . W. Co.

, 22 O. A. R . 78 ;
Truman V . Rudolph, 22 O. A. R . 250 ; B ritish

Columbia illills Co. V . Scott, 24 S. C . R . 702 ; Scott

V . B ritish Columbia Milling Co.
, 3 B . C . Reps. 22 1 .
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(4) The master may rely , by way of defence
,

on contributory negligence, and on the max im

volenti non tit injuria (Thomas V . Q uartermaine,7
8 1 8

Q . B . D . 685) and also on any contract by which

the workman has contracted h imself out of the

Act (Grig
’iths V . Earl of Dudley/

9 9 Q . B . D .

Canadian Cases.

1 4
, an act ion for the recovery , under th is Act, of

compensat ion for an injury shall not be maintain
able against the employer of the workman, unless

not i ce that injury has been sustained is given
wi th in twelve weeks, and the action is commenced
with in six months from the occurrence of the

acci dent causing injury , or in case ofdeat h , wi th in
twelve months from the time of death ,

provided
always that in case of death the want of such
not i ce shall be no bar to the maintenance of such
action,

if the judge shall be of opinion that there
was reasonable excuse for such want ofnot ice .

78 L emay V . Canadian Pacifi c R . W. Co.
, 1 8 O. R .

3 14 ; Stride V . D iamond Glass Co.
,
26 O. R . 270.

79 Sect ion 10.

— No cont ract or agreement made
or entered into by a workman shall be a bar or

const i tute any defence to an action for the recover
-
v

under th is Act of compensation for any injury

(1 ) Unless for such workman enter ing into or

making such cont ract or agreement therewas
other consi deration than that of his being
taken into or cont inued in the employment of
the defendant ; nor

(2) Unless such other consi derat ion was in the
Opinion of the cour t or judge before whom
such action is tried , ample and adequate nor

(3 ) Unless in the Opinion of» the cour t or judge,

such contract or agreement , in view of such
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(5) The action must be brough t in the County
Court , but is removable, under very exceptional

Canadian Cases.

other consi deration, was not, on the par t of

the workman,
improvi dent , but was just and

reasonable
and the burden of proof in respect of such other
consi derat ion,

and of the same being ample and
adequate, as aforesai d , and t hat the cont ract was
just and reasonable and was not improvi dent as
aforesai d , shallin all cases rest upon the defendant .

And Mani toba Act, sect . 5, and Br i t ish Columbia
Act, sect . 10.

Sect ion 6 provi des that a workman or his legal
representat ive, or any person ent i tled in case ofhis
death

,
shall not be ent i tled under th is

”

Act to any
r igh t of compensat ion or remedy against the

employer in any of the following cases, t hat is to
say

Sub -section 1 .

— Under clause 1 of sect ion 3 ,

unless the defect therein mentioned arose from or

had not been discovered or remed ied owing to the
negligence of the employer or of some person
intrusted by h im with the duty of seeing that the
cond i tion or arrangement of the ways, works
mach inery , plant , build ings, or premisesareproper .

And Mani toba Act, sect . 5, and R . S. B . C .

,
1897 ,

c . 69 , sec t . 7 .

(2) — Under clause 4 of sect ion 3 , unless the

inj ury resulted from some impropriety , or defect
in the rules, bye-laws or instruc tions thereinmen

tioned provi ded that where a rule or bye
-law has

been approved , or has been accepted as a proper
rule or bye

-law , ei t her by the L ieutenant -Governor
in Council or under and in pursuance to any pro

vision in that behalf of any act of the legislature

A r t . 25
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ci rcumstances, to the High Cour t (see Munday

V . Thames, etc. Co.
,
10 Q . B . D .

(6) The damages are limi ted to th ree years
’

average earnings (see Borliek v . Head, 3 4

W . R .

I t will be perceived that this Act applies only to a

l imited class of employees.

80 Thus, a grocer
’

s assistant ,
injured while l ifting a heavy weight, is not a person
engaged in manual labour w ithin the meaning of the

Act (B ound V. Lawr ence, [1 892] 1 Q . B . nor is the

driver of a trarncar (CookV. NorthMetropolitan Tramways

Co 1 8 Q . B . D . nor an omnibus conductor (Morgan

V . L ondon G eneral Omnibus Co . , 1 3 Q . B . D .

Canadian Cases.

ofOntar io , or of the Parliament ofCanada,
i t shall

not be deemed for the purposes of th is Act to be
an improper or defective rule or bye-law .

— In any case where the workman knew of

the defect or negligence which caused his injury ,
and failed wi thout reasonable excuse to give or

cause to be given with in ‘

a reasonable t ime,

informat ion thereofto the employer or some person
superior to h imself in the service ofhis employer ,
unless he was aware that the employer or such
super ior alreadyknew of the sai d defect or negli

gence. Provided , however , t hat such workman
shall not, by reason only of his cont inuing in the
employment of the employer wi th knowledge ofthe
defect , negligence, act or omission, which caused
his injury , be deemed to have voluntarily incurred
the r isk of the injury .

80 Sub -sect ion 3 of section 2 , R. S. O.
,
1 897 , c .

1 60, specifies the class of servants to which the
Act applies.
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his giving directions when to start or stop machinery
(Shafi

'

ers V. G eneral Steam Navigation Co. ,

84 10 Q . B . D .

3 56 ; and Kellard v . Rooke, 2 1 ibid. nor one who

is amere mouthpiece to carry the orders of the master
himself to the other workers (Snowden v . B aynes, 25

Q . B . D . But, on the other hand , where a genuine
superintendent voluntarily assists in manual labour ,
that fact renders the master none the less liable for his
negligence (Osborne v . Jackson, 1 1 Q . B . D . A boy

going about as mate to a carman may sue in respect of
the latter ’s carelessness, as, primafacie, he is under his
orders (Millu'

ard v . llfidland Rail. Co. ,
1 4 Q . B . D .

TO
'

succeed under the latter part of this sub-section, the

plaintiff must prove that there was negligence of a

person in the employ of the defendant , to whose orders
the plaintiff was bound to conform ; and that his injuries
resulted from his having in fact conformed to those
orders (see Wild V. lVaygood, [1 892] 1 Q . B . 783 ) .

85

A person employed to shunt trucks by means of an

hydraulic capstan, of which he had the management ,
may be a person having control of a train "

on a railway
w ithin the meaning of the Act, so as to render the
railway company liable for his negligence (Cox v . G reat

Western Rail. Co. , 9 Q . B . D . so may a fireman
whose duty it was to uncouple some trucks from a train,

and scotch them to prevent them from running down an

Canadian Cases.

84 Sect . 2
, sub-sec t . Super intendence

shall be construed as meaning such general
super intendence over workmen as is exercised by
a foreman, or person in a like posi tion to a fore
man,

whether the person exercising superinten

dence is or is not
'

ordinarily engaged in manual
labour [ident ical wi th (a) sect . 2 , Mani toba Act
and (1 ) sect . 2 ,

R . S. B . C .
,
1 897 , c .

85 Sect . 5, R . S. O.
, 1 897 , c . 1 60.
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incline (McCord V . Cammell, [1 896] A. C. But, on

the other hand , a person whose duty it is to oil, clean,

and adjust points, and signal wires, and apparatus, is
not a.

person who has the charge or control of points or

signals w ithin the meaning of the Act (G ibbs v . G reat

Western Rail. Co.

, 1 2 Q . B . D . The word railway ”

is not confined to the railways of regular railway com

panies, but extends to temporary railways laid down
by a contractor for the purpose of constructing works
(Doughty V . Firbank, 10 Q . B . D .

The contents and form of this notice are matters
rather of procedure than of law ; but for the convenience
of the practitioner , it may be stated , that it should be in
writing (Moyle V . J enkins, 8 Q . B . D . and should
state on the face of it the name and address of the

injured servant , and the date and cause of the injury

(Keen V . Millwall Docks, 8 Q . B . D . It should be
served by delivering it at, or sending i t in a registered
letter to, the place of business or residence of the

employer . It need not, however , be technically accurate
(Stone v . Hyde,

86 9 Q . B . D . 76 ; and see also Previdi V .

G atti,
87 3 6 W . R .

SECTION 1V.

— LIABIL ITY OF PARTNERS FOR
EACH OTHER’

S TORTS.

88

The liability of partners for each other’s torts rests 011
precisely the same principles as the liability of a principal

Canadian Cases.

86 Cox V . HamiltonSewer Pipe Co.
, 1 4 O. R . 3 00.

‘7 See also Factorres Act, R . S.
-O.

,
1 897 , c . 256 ;

and Hamilton v . Groesbeek, 1 8 O. A. R . 43 7 ; and

Railway Act, Canada, 1 888, c . 29 .

“8Wh ile promoters of a company , as such , are
not agents for each other , i t may be shown that

K 2

1 3 1
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for the act of his agent , inasmuch as each partner is the
agent

p

of his cc-partners in relation to the conduct of the
partnership business. W i th regard to partnership ,

how

ever , the law has now been codified by se. 10
, 1 1 of

"

the

Partnership Act, 1 890, in the fol lowing words :

ART . 26 .
— StatutoryRule.

(1 )
“ W here, by any wrongful act or omission

of any par tner acting in the ord inary course of

the business of the firm
, or w i th the authoritv

of his co-par tners, loss or inj ury is caused to

any person not being a par tner in the firm
, or

any penalty is incurred , the firm is liable t herefor

to the same extent as the par tner so acting or

omitting to act.

(2)
“ In the following cases, vrz

(a) W here one par tner acting with in the

scope of hrs apparent authori ty receives

Canadian Cases.

one or more of them has or have been authorised
to act as agent or agents for the others, and the
ord inary responsib ili ty of principals then at taches.

Therefore, where promoters who were to receive
for thei r services pai d -up stock in a company to
be formed

,
author ised two of thei r number to

soli c i t subscrip tions for shares, and these two, by
means of false representat ions, induced the plain
t iff to subscribe and pay for shares, the money
being received and used by the promoters before
the incorporat ion of the company , the plaintiff
was held enti tled to repayment by the promoters
of the amount pai d . Judgment ofArmour , C .J . ,

affirmed (ll
’

ilson V . Hotchkiss, C . A. 2

o. L . R .
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of the partnership property , another partner will not be
liable unless he expressly authorises the tort ; for such
a prosecution is outside the ostensible authority of a

partner ; as i t has nothing to do w ith the carrying on

the business of the fi rm in the ordinary way (Arbuckle v .

Taylor, 2 D . P . C. Indeed , i t is diffi cul t to imagine
a case in which (without express authority , or , what is
the same thing, subsequent ratification) a fi rm would be
l iablefor the Violent acts of amember against the person
or l iberty of a third party .

(3 ) Partners in certain firms may, however , be liable
for torts to the reputation committed by a partner who
has no actual authority . Thus, a fi rm of newspaper
proprietors would be liable for a l ibel inserted by an

editor partner . So, a fi rm of company promoterswould
be liable for a fraudulent prospectus issued in the course
of business by an individual partner . In all these cases
the inquiry is simply whether the wrongful act or

omission was done or made in the course of the partner’s
duty as such , or outside it .

(4) There is one tort from which the fi rm is specially
exempted from l iability by statute (viz . 9 Geo. 4

, c. 1 4,

s. 6 , by which it is enacted that the fi rm is not to be

liable for false and fraudulent representation as to the

character or solvency of any person,
unless the repre

sentation is in writing signed by all the partners.

’
1 he

signature of the fi rm
’

sname is insufficient even although
all the partners are privy to the misrepresentation (Swift
V . Jewsbury, L . R . 9 Q . B .

(5) W ith regard to the special torts referred to in s. 1 1

of the Partnership Act, viz . , the misapplication ofmoney
or property by amember of the fi rm, the liab ility arises
in two cases, viz .

, (1 ) where a partner acting within
the scope of his apparent authority receives the money
and misapplies it ; and (2) where the fi rm receives the



L IAB ILITY OF PARTNERS FOR EACH OTHER ’

S TORTS.

money in the course of its business and one or more of

the partners misappl ies it. Questions under the first
part of s. 1 1 mostly occur in the case of sol icitors and
bankers, and the question almost always resolves - itself
into this Was the acceptance of the money or property
by the defaulting partner w ithin the scope of his

apparent authority or not ? It is obviously impossible
to give any general rule by which such a question can

be solved , and most of the reported cases really turn on

ev idence of partnership usage tending to prove actual as
distinguished from ostensible authority , and therefore
decide no general principle of law at all (Cf. Cleather V .

Twisden, 28 Ch. D . 3 40, and Rhodes v . llloules, [1 895]
1 Ch. It has, however , been held that the receipt
of money by one member of a fi rm of solicitors, pro
fessedly on behalf of the fi rm for the general purpose of

investing it as soon as a good security can be found , is
not an act w ithin the scope of the ordinary business of
a sol icitor , and that therefore, in the absence of actual
authority , the other partners are not liab le for its mis
appropriation (Harman V. Johnson, 2 El . B1.

But
,
on the other hand , the receipt of money by a

solicitor to be invested on a specified mortgage, or to be

appl ied in the settlement of the affairs of the cl ient , is
w ithin the scope of his ostensible authority so as to

render his partners l iable if he misapp l ies it (Earl of
Dundonald v . IlIasterman, 7 Eq.

(6) W ith regard to the second part of s. 1 1 , viz .
, the

case where a fi rm (and not merely an individual partner)
receives money or property , and i t is afterwards mis
applied by one or more of the partners

,
no question of

partnership authority to receive the property can arise.

In such cases the only question is whether it has been
misapplied by a partner while it remains in the custody
of the fi rm. Thus, where a fi rm of solicitors accepts
money from a cl ient to be invested on a specificmortgage,

1 3 5

Art . 2 6 .
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and it is so invested, the
'

subsequent fraud of one of the
partners, who induces the mortgagor to repay the money
to him and then absconds w ith it , will not . render the
fi rm l iab le ; for the misapp l ication is not made while the
money is in the custody of the fi rm (Sims v . B rutton,

5Ex.
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if the cause of action is the infringement of a

righ t , the action must be brough t with in the

Canadian Cases.

the collectors’ roll is not limited to two years
under R . S. O.

, 1 877 , c . 61 , sect . 1 [now R . S. O. ,

1 897 , c . 72 , sect . I ] (Town of Peterborough V .

Edwards, 3 1 U . C. C . P .

An act ion against a commissioner of Ind ian
affai rsfor seiz ing and selling t imber cut on Indian
lands must be brough t wi th in six months from
the seizure, not from the sale (Jones v . Bain, 1 2

U . C . R .

An action for malpract i ce against a registered
member of the “ College of Physi c ians and

Surgeons of Ontario,
was brough t wi th in one

year from the t ime when the alleged ill-effects
of the t reatment developed , but more than a year
from the date when the professional services
terminated . Held

,
that the action was barred

under The Ontar ioMed ical Act, R.
. S. O. , 1 887 ,

c . 148 , sect . 40 [now R . S. O.
, 1 897 , c . 1 76 , sect .

Held
, also,

that infancy does not prevent
the running of the statute (Miller v . Ryerson,

22 O. R .

The defendants, a road company , incorporated
under the General Road Companies Act, R . S. O.

,

1 887 , c . 159 , sec t . 99 (now R . S. O. ,
1 897 , c . 1 93 ,

sect . and which requi res them to keep their
road ln repai r , constructed a culver t ac1 oss i t wi t h
a post and 1 ail guard at the mout h theieofm such
an 1mproper manner that the wheel of the plain
t iff’s carnage st riking the post he was th rown out

of i t into the open d i tch at the end of the culvert
and injured . Held, that the const1 uction of the

culver t and the guard was a th ing
“ done in

pursuance of the Act wi th in the meaning of
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prescribed period after the actual doing of the

thing complained of.

Canadian Cases.

section 145: and that therefore the t ime for

bringing the action /w as limi ted to wi th in six

months after the date of the accident (Webb V . The

Barton Stoney Creelc Consolidated Road Co.

,
26 O. R .

3 43 )
The Munic ipal Act, sect . 3 3 7 [now R . S. O.

,

1 897 , c . 22 3 , sect . provides that act ions
against a municipal corporat ion for not repai r ing
highways must be brough t

“ with in th ree months
after the damages have been sustained ”

The

plaint iff’s mare fell th rough a bri dge and d ied
four months after from the inj uries received .

Held, that the statute began to run from the

occurrence of the acci dent
,
not from the death

(Miller V . The Corporation of the Township of North
Frederlelesbnrgh, 25U . C . R .

In case of fraudulent misrepresentat ion,
the

statute begins to run from the t ime of misrepre

sentation,
not from its d iscovery by the plaint iff,

nor from the t ime t hat damage accrued (Dickson
V . Jarvis, 5U . C. R . (O. S. ) 694 I rwinV . Freeman,
1 3 G rant

’

s Chy. Reps.

To a declaration charging negligence in the

construct ion and maintenance of d1 ains, in order
to d rain the streets of a town whereby the d rains
were choked and the sewage mat ter overflowed

into plaintiff’s premises, defendants pleaded that
the cause of ac tion d id not accrue wi th in three
months. Held bad, as sect . 491 of theMunicipal
Act, R . S. O.

,
1 877 , c . 1 74 [now R . S. O. ,

1 897 , c . 22 3 , sec t . did not apply (Sullivan
V Town of Barrle, 45U . C. R .

The only sect ion of the Muni cipal Act

R . S. O.
,
1 877 , c . 1 74 [now R . S. O.

,
1 897 ,

1 3 9

Art . 2 7 .
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(2) 'But if the cause of action is not the

infr ingement of a r igh t , but merely damage

Canadian Cases.

o.

’

223 , sec t . which imposes any limitat ion
as to the t ime of commencement of an act ion
against a muni c ipal corporation is the 491st,
which enacts that every publi c road , street ,
br i dge, and h ighway shall be kept in repai r by
the corporat ion,

and in default of the corporat ion
so to keep in repai r , the corporat ion shall

,
besi des

being subjec t to any punishment provi ded by law ,

be civilly responsible for all damages sustained by
any person by reason of such default

,
but the

ac tion must be b 1 ough t wi th in th ree months
after the damages have been sustained .

”
Th is

sec tion is not appli cable to all act ions against a
corporat ion,

but only to those ar ising out o

non-repai r of, or by reason of neglect to repai r
publi c st reets, h ighways, &c. (Ibid — Osler ,

«Municipal Corporations
— Opening in Sidewalk by

Permission of Corporation eyliqenteofL ieensee
L iability of Corporatron

~— Three illonths
’

L imitation 22 3 , sects.

606 , 6 3 9 .

Sect . 606 of the Muni c ipal Act, R . S . O. , 1 897 .

c . 223 , which requi res an action against a

muni c ipal corporation for its default in keeping
its streets in repai r to be brough t W i t h in th ree
months, applies to an

,
action against a corporat ion

for an acci dent occasioned by the failure to

properly guard an opening made, with the corpora
t ion

’

s permission,
in the si dewalk adjoining

cer tain premises for access to the cellar thereof
at all events it was never intended that the
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more than six years’ interval (the period of l imitation in
actions for causing subsidence), their sinking caused an
injury to A.

’

s houses z— Held
, that A.

’

s right of action
was not barred , as the tort to him was the damage
caused by theworking of the mines, and not the working
itself (Baehhouse V. B onomi

,
sup ra ; Darley lllain Colliery

Co. V. llIitchell, sup ra).

(2) But where a trespasser wrongfully worked the

plaintiff
’

s coal, in consequence of which the surface of

the p laintiff ’

s land subsided , it was held that the statute
commenced to run from the working and taking away of
the plaintiff’s coal , and not from the subsidence ; on the

ground that the working of the coal was a complete tort ,
and that the subsidence was only a consequence of it

(Spoor v . G reen, L . R . 9 Ex.

(3 ) In an action for wrongful conversion of goods
(which is an injury to a right), the factswere asfollows :
A.

’

s furniture was seiz ed under an execution by the
sherifi , and eventually it was bought by A.

’

s friends, and
left in his possession. A. enjoyed the use of i t for more
than s1x years, and died . Upon A.

’

s death it was claimed
by these friends, and adversely by the w idow , on the

ground that the Statute ofL imitations barred them from
claiming it after they had al lowed A. to keep it for six

years : it was, however , held that the statute did not

begin to run until the w idow had refused to give up the

furniture to the friends, for the tort was the w rongful
conversion of the goods, and there was no conversion
until there had been a demand and refusal (Edwards V .

Clay, 28 Beav .

(4) A lease, belonging to the p laintiff, was fraudulently
taken from him by his son, and deposited w ith B . to

secure a loan made by B . to the plaintiff’s son. The

plaintiff was ignorant of this transaction. Subsequently
B . became bankrupt , and his trustee in bankruptcy
assigned the leasehold premises for good consideration to
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the defendant . B . and the defendant were both ignorant
of the fraud . The p laintiff then commenced an action
against the defendant for conversion of the lease to

which the defendant pleaded that the fraudulent deposit
w ith B . was made more than six years before action
brought , and that , consequently , the action was

barred by the Statute of L imitations. The Court of
Appeal , however , held that the statute only began to run

when the plaintiffhad a comp lete cause of action against
the defendant , i.e. , when he demanded the deed and was

refused it , and not from the receipt of the deed by B . In

giving judgment , Lord E SHER , M.R. , said : I am of

opinion that , in the present case, the Statute of L imita
tions does not apply ; i t appliesonly to an action brought
against the defendant in respect of a wrongful act done
by the defendanthimself. The property in chattels, which
are the subject-matter of this action, is not changed by
the Statute of L imi tations, though more

w

than six years
may elapse, and ifthe rightful owner recovers them, the

other man ( annot maintain an action against him in

respect of them (Miller v . D ell, [1 891 ] 1 Q . B . 468

and see alsoSpaekrnan V. Foster
,

90 1 1 Q . B . D .

Canadian Cases.

9°McClure V . Black
,
20. O. R . 70 Kent v . Kent, 1 9

O. A. R. 3 52 ; HillV . Ashbridge, 20. O.A. R . 44; Grant

V . O
’Hare

,
46 U . C. R . 277 AdamsonV .Adamson, 1 2

S. C . R . 563 ; Hopkins v . Hopkins, 3 O. R . 223 ;
Smith V . idlidland R. W. Co.

,
4. O. R . 494 ; Cameron

v . Walker
, 1 9 . O. R . 21 2 ; and see Dickson V . Jarvis

,

post, p . 3 1 4, and ante
,
p . 1 3 9 .

In an action against 0 . to recover possession of

land i t was shown that O. had been in possession
for over twenty years ; that he was originally inas
caretaker for one of the owners ; t hat afterwards
the proper ty was severed by jud ic ial decree, and
such owner was ordered to convey certain por tions

143
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(52There is agreat distinction between actionsfor the
1 ecovery of chattels and actions for the recovery of land.

“ w .”

Por the Statutes ofL imitation do not bai the right to

chattels after the prescribed period , but only bai
”

the
“ m um fi-M fl l ' H nu 1: w . - . n

Canadian Cases.

to the others ; that after the . severance O. per

formed ac ts showing t hat he was st ill act ing for
the owners, and that he also exercised acts of

ownersh ip by inclosing the land wi th a fence and
in other ways. Held

,
that the severance of the

proper ty d i d not alter the relation between the

owners andO. that no act was done by O. at any
t ime declaring that he would not cont inue to act

as caretaker ; and that his possession. therefore,
cont inued to be that of caretaker , and he had

acqui red no t i tle by possession (Ryan V . Ryan, 5

S. C . R . 3 87 , followed ; Heward v . O
’

Donohoe, 1 9
S. C. R . 3 41 and seeHarris v . Illudie, 7 . O. A. R .

The Supreme Cour t in llIeConaghy V . D enmark
,

4 S. C . R . at p . 63 2 , points out that ‘ by a long un
broken chain oi decisions extend ing over a period
of upwards of for ty years, i t has been held by the
courts in Upper Canada that the possession which
will be necessary to bar thet i tle of the true owner
must be an actual, constant , visible occupat ion by
some person or persons to the exclusion
of the t rue owner for the full per iod of twenty
years.

’

The per iod is now reduced , but the ten
deney since llfeConaghy V . D enmarkhas been more
than ever in the d irec tion of requi r ing sat isfactory
proof of a possession, answering in all respects the
cond i tions above ind icated ”

(Cofiin v . N . A . Land

Co. et al. , 2 1 O. R . 87 and see Harris

V . illudie, 7 O. A. R . 414 ; and G rifiith V . B rown,5
O. A. R .
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ART . 28 .
— Continuing Torts.

Where the tor t is cont inuing, or recurs, a fresh

righ t of action ar ises on each occasion (W hitehouse

v . Fellowes, 3 0 L . J . C . P .

(1 ) Thus, where an action is brought against a person
for false imprisonment , every continuance of the im

prisonment de die in diem is a new imprisonment ; and

Canadian Cases.

the action could not be maintained (Chaudiere
lilachine and Fonndry Co. v . Canada Atlantic Railway
Co. 3 3 S. C . R .

His righ t of action would , therefore, now be

barred , or was bar red when the present action was
inst i tuted by the lapse of six years. And the

appellants cannot recover damages upon that very
same cause of act ion. The proposi t ion that every
conveyance of the ti tle would revive a r igh t of

act ion arising out of the same tor t , for the

addi t ional damages suffered by the new owner is
untenable — Taschereau , C .J . ,

ib.

The Towns Incorporat ion Act of 1 895(Nova
Scotia) c . 4

,
s. 295, provides that no act ion shall

be brough t against any town incorporated under
the Act unless wi thin twelve months next
after the cause of action shall have accrued . In

an action against the town of Truro for cut ting a

d rain th rough plaint iff
’

s land the Supreme Cour t
held

,
affi rming the decision of the cour t below , t hat

the t respass beinga cont inuing one was not barred
except as to damage suffered more t han one year
before action brough t (The Town of Truro v .

Archibald, 3 3 N . S. Rep . 401 ; 3 1 S. C . R .

92 An action on the case will not lie for the con

tinuance of trespass, as every cont inuance of the
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therefore the period of limitation commences to run from A r t . 2 8 .

the last , and not the first day of the imprisonment

(Hardy v . Ryle, 9 B . C.

(2) But where A. enters upon the land of B . and digs Trespass.

a ditch thereon, there is a direct invasion of B .

’

s rights,
a completed trespass, and the cause of action for all

injuries resulting therefrom commences to run at the

time of the trespass. The fact that A. does not re-enter
B .

’

s land and fill up the ditch does notmake him a con

tinuous wrongdoer and l iable to repeated actions as long
as the ditch remains unfilled , even though there after
wards arises new and unforeseen damage from the

existence of the ditch (Kansas PacificRailway v . llIihlman
,

1 7 Kansas Rep .

(3 ) But where the defendants worked their mines too
close to the plaintiffs land , and, in consequence, some

cottages of the plaintiff were injured in 1 868, and by

Canadian Cases.

injury is a new trespass (llallace v . Milliken (N . B .

Reps ), Tr in .
,
T. ,

Where the Statute of L imi tat ions has once
begun to run against a person no subsequent dis
abili ty in any one claiming under h im willstop i t ,
thuswhereA. d iscont inued possession in 1 820, and
d ied in 1 826 , leaving a son under age . I t was held,
that if the statute began to run againstA. ,

his son

had not ten years after coming of age in which to
bring ejectment (Doe dem. Thompson V . llfarks,
N . B . R .

, 3 Kerr ,
The Statute of L imi tat ions is not a bar to an

act ionfor criminalconversationwhen theadulterous
intercourse between defendant and plaintiff ’

s wife
has cont inued to a per iod wi th in six years from
the t ime the action is brough t (King v . ,Bailey, 3 1

S . C . R .

Nuisance.
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reason of the same excaration some more cottages were
injured in 1 882 , it washeld that the plaintiff was entitled
to sue for the injuries suffered in 1 882 . For the tort
did not consist in making the excavation, but in causing
the plaintiff’s land to subside ; and as often as it sub
sided a new cause of action arose. The caasa caitsans

was, no doubt , the excavation, but the cause of actionwas
the damage (DarleyMain Colliery 00 . V . Mitchell, 1 1 App .

Gas.

ART . 29 .

— Disability .

9 3

Where a person is under d isabili ty , the statute

only runs from the cesser of the d isabili ty

(21 Jac. 1
,
c . 1 6 ,

s. 7 ; 3 4W ill. 4,
But whenever the statute once begins to run

,
i t

cont inues to do so notwithstanding subsequent

d isabili ty (Rhodes v . Smethurst, 4 M . dz W . 42 '

Canadian Cases.

9 3 “ Dur ing the summer months and dur ing the
mont hs when he was sowing the land and reaping
hiscrop ,his possessionwas clearly sufficient beyond
question,

but dur ing the l est of the year his posses
sion was not actual, nor constant , nor Visible
The r igh t ofthe true owner would at tach upon each
occasion when the possession became t hus vacant

,

and the operat ion of the Statute of. L imi tat ions
would cease unt il actual possession was taken in
the spring again by the plaint iff

”

(Goyin V . N . A .

L and Co. et al. , 2 1 O. R . 87 , 88
— Street ,

The payment of taxes is not a payment of rent
wi th in the meaning of the Real Proper ty L imi ta
t ion Act (I bid ; and Finch V . Gilray, 1 6 O. A. R .

484)
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commenced with in six months next after the act,

neglect or default complained of, or in case of a

continuance of injury or damage with in six

months next after the ceasing thereof (56 57

Vic t . c .

(1 ) A magistrate having convicted and fined the plain
tiff for an offence under the Vaccination Acts, issued a

distress warrant in default of payment of the fine, and a
distress warrant was put in on the p laintiff’s premises.

Subsequently the conv iction was quashed for want of

jurisdiction. The plaintiff has six months from the date

of the w ronyfld entry on his premises w ithin which to

bring his action for the il legal distress (Polley V . Fordham,

[1 904] 2 K. B .

(2) A county council acquired and worked tramways
under their statutory powers. An action for damages for
injuries sustained by a passenger on one of their tram
cars in consequence of the negligence of their servants
must be begun w ithin six months of the negligence com

plained of (Parker v . L ondon County Council, [1 904:
2 K. B .

(3 ) But though the protection of the Act extends to the
officers of a public body and to persons acting under their
direct mandate, it does not extend to an independent
contractor doing work under contract w ith a publ ic
authority for his own profit. So a contractor laying
down tram l ines under contract w ith the London County
Counci l (though the county council would be protected)
cannot claim the protection of the Act (Tilting v . D ick,

Kerr of Co .
, [1 905] 1 K. B . 562 .

sec



CHAPTER VIII .

OF DAMA G ES IN A CTI ON S FOR TORT .

95

THE principles which govern the measure of damages in
actions of tort are very loose ; and, indeed , asMr .Mayne,
in his excel lent treatise, has pointed out, there are many
cases of tort in which no measure can be given. It will

Canadian Cases.

95Fraser v . L ondon St. R . W. Co.
,
29 O. R . 41 1

Steadman v . Venning, 6 N . B . S. C . R . 63 9 ; Sorn

berger v . Canadian Pacifi c R . W. Co.
,
24 O. A. R .

263 ; L aughlin V . Harvey, 24 O. A:R
.

. 43 8 .

In act ions for tor ts the court will not set asi de a.

verd ic t for excessive damages except upon very
clear and manifestly strong grounds.

As regards the amount of damages and the

meri ts generally , i t is never without reluctance
and hesi tat ion that the cour t sets asi de a verd ict
in any action of th is nature (wrongful imprison
ment) on the ground of excessive damages, because
there is no rule approach ing to cer tainty by wh ich
they can be est imated , and i t is peculiarly wi th in
the p1 ovince of a jury to assess them . In doing
th is, jurles are supposed to give due consi derat ion,

not merely to the fac ts of the case, but to the

feelings and mot ives of the part ies, Weigh ing also,
as they cannot fail to do in some degree, thei r
c haracters and stat ions of life

”

(McDonald v
Cameron, 4 U . C . R . l — Robinson, C .J . ; and see

post, p . 155; Dobbyn V . D icow ,
25 U . C . C . P. 1 8 ;

Ford v. Gourlay, 42 U . C . R . 552 .

The evidence being insufficient to enable the t rial
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be at once apparent , however , that , putting aside cir

cumstances ofaggravation or mitigation, the compensation
to be awarded in respect of an injury to property is

Canadian Cases.

judge to ascer tain the damages claimed for breach
of cont ract , he stated that hewas obliged to guess
at the sum awarded . The Supreme Cour t allowed
an appeal, and d iscussed the action,

Williams v .

Stephenson, 3 3 S. C . R . 3 23 .

“ W i t h all due

deference, I am of opinion t hat i t was not com
petent for the learned trial judge to guess the

amount of damages in an act ion such as th is
,

which was an act ion to recover damages for the
breach by the defendant of an agreement . The

plaint iff should have given such evidence as would
have enabled the learned trial judge to have
ascer tained the damageswi th reasonable cer tainty ,
and not to have contented h imself with also

guessing as to his damages, ashe apparently d i d
— Armour , J ib.

W here, in an action of trespass, the judgment
is t hat the trespass was wrongful and wilful, the
assessment of damages must be on the basis of

such find ing, and not as if the trespass was done
innocently or bond fidc ( nion B ank of Canada v .

Rideau Lumber Co.
,
1 901 , 3 . O. L . R .

Notwithstand ing the privileges conferred by its
act of incorporat ion upon an electr ic street railway
company for the const ruction and operation of an

electri c t ramway upon the publi c thoroughfares of
the ci ty , the company is responsible in damages
to the owners of proper ty adjoining its powe1
house for any st1 uctural injur1es caused by the
vibrat ions produced by its mach inery

, and the

d iminution of rentals and value thereby occasioned .

D rysdale V . Duyas, 26 S. C . R. 20, followed (Garcau
v . Montreal Street Railway Co.

, 3 1 S. C . R .
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measurement save the discretion of the jury upon the

ev idence before them, courts w ill not disturb a verdict
upon the ground of excessive damages unless it be so

flagrantly improper as to ev ince passion, prejudice, par
tiality, or corruption. Upon a mere matter of damages,
where different minds might , and probably would , arrive
at different results, and nothing inconsistent w ith an

honest exercise of judgment appears, the verdict should
be left as the jury found it (Miss. Cent. It. R . V . Caruth,

51 Miss. Rep .

(1 ) Thus, where some working men were unlawfully
imprisoned for six hours only , being in the meantime

well fed and cared for , and the jury nevertheless awarded
£ 3 00 to each of them, the court refused to set the verdict
aside ; on the ground that it seemed to them probable
that the jury considered the importance of the right of

personal l iberty rather than the position of the p laintiffs
(Huckle V . Money, 2 W ils.

(2) And so in actions for seduction, although in point
of form the action onlv purports to give a recompense
for loss of service, we cannot shut our eyes to the fact
that it is an action brought by a parent for an injury to
her child , and the jury may take into their consideration
all that she can feel from the nature of the loss. They
may look upon her as a parent losing the comfort as wel l
as the service of her daughter , in whose virtue she can

feel no consolation ; and as the parent of other children
whose morals may be corrupted by her example ”

(per

Lord ELDON ,
B edford V . M‘

Kowl, 3 Esp .

(3 ) So in actions for assault and battery , the court
w il l seldom interfere ; and the jury may take the circum
stances into consideration, and aggravate or mitigate the
damages accordingly .

Thus, to beat a man publicly , is a greater insult and
injury than to do so in private, and is accordingly ground
for aggravation ofdamages (Tullidge V . Wade

,
3 Wils.
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(4) So,
for defamation, the damages are almost wholly Ar t . 3 1 .

in the discretion of the jury (Kelly V . Sher lock, L . R . 1

Q . B . and the court w il l not interfere w ith their
verdict , unless, having regard to all the circumstances,

the damages awarded are so large that no twelve reason
able men could have given them (P raed V . G raham 96

sup ra).

Defamat ion.

ART. 3 2 .

— Damages for Injury to Property.

(1 ) The damages in respect of injur ies to pro

per ty are to be est imated upon the basis of being
compensatory for the deter iorat ion in value

caused by the wrongful act of the defendant ,
and for all natural and necessary expenses in

curred by reason oi such act (see Rust v . Victoria

D ock Co. , 56 L . T. 21 6 ; and Pneumatic Tyre, etc.

Co. v . Puncture Proof, etc. Co.
,

g7 15R . P . C .

Canadian Cases.

96 Sibbald v . G rand Trunk R . U". Co. ,
1 9 O. R .

1 64 ; and ante, p . 56 .

97 I t is not an inflexible rule t hat the jury can

give no more in damages than the value of the

goods at the t ime of the conversion, though that
is the estimate by which they should be governed
as a general principle where there is noth ing
special or unusual in the case (Morton and

McGhee v . McD owell
, 7 U . C . R . 3 3 9— Robinson,

I t is t rue that in actions of trespass the courts
are reluctant to interfere on account of excessive
damages, but th is applies ra ther to trespasses to
the person, or such as involve injury to the feel

ings or character , and in which there can be
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(2) In act ions for t respass to real proper ty

the measure of damages is the loss the plaint iff

has sustained in consequence of the wrongful

acts of the defendant , and not the benefit w h ich

accrues to the lat ter

(3 ) W hen the wrong consists in depriving the

plaint iff of his personal proper ty the measure of

damages is the market value of the property at

the t ime of the commission of the wrong.

W here the wrong results in the plaintiff’s

being temporar ily deprived of the use of personal

proper ty the measure of damages is the value of

the use of which he is deprived .

(1 ) Thus, in the case of injury to a horse through the
defendant ’s negligence, it has been held that themeasure
ofdamages is the keep of the horse at the farrier ’s, the
amount of the farrier ’s b ill , and the difference between
the prior and subsequent value of the horse (Jones v .

B oyce, 1 Stark.

Canadian Cases.

scarcely sai d to be any rule for computat ion. But

here the injury was to a r igh t of possession, cer

tainly not wanton or insult ing— the damages, if
any, might have been est imated , and the jury
should not have d isregarded all computat ion

(per Robinson, C . J . ; Jefi
'

ers v . illarkland
,
5

U . C . R . (O. S . ) 677 . G odard v . Fredericton. Boom

Co. ,
N . B . R . , 1 Han . 53 6 ; Rankin V . Jlitchell,

N . B . R . ,
1 Han . 495; Rose v . B elyca, N . B . R . ,

1

Han . 109 ; Allenach v . Desbrisay, N . B . R . , East . T.

1 865)
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where the plaintiff purchased champagne, lying at the

defendant’s wharf, at fourteen shillings per dozen, and

resold it at twenty-four shillings to the captain of a ship
about to leave England, and the defendants wrongfully
refused to del iver up the w ine, and converted it to their
own use, it was held , in an action of trover , that although
the defendants had no know ledge of the sale, or of the

purposes for which the plaintiff required delivery of the

champagne, yet the plaintiff was entitled as damages to
the price at which he had sold it (France V . Gaudet, L . R.

6 Q . B .

(3 ) Where the defendant cut a ditch across the plain
tiff ’sland , the measure of damages was the diminution
in value of the land, and not the cost of restoring it
(Jones V . G ooday, 8 M. W . In t ita‘ham v .

lVestminster B rymbo Coaland Coke Co. 2 Ch.

another principle was applied in peculiar circumstances.

The defendants had wrongful ly tipped 011 the plaintiff’

s

land spoil from a colliery , and it was held that in the

special circumstances the value of the land to the defen
dants for tipp ing purposes was the proper measure, as
the defendants had had the use of the plaintiff’s land for
years, and they ought not to do this w ithout paying
for it.

99

Canadian Cases.

t respass or t rover . But that
,
if cor rec t , does not

introduce any other element than a valuat ion of

the goods themselves as forming the true measure
of damages

”

(Maxwell V . Crann,
1 3 U . C . R . 254

et seq. Draper , J . ; and post, p .

99 In trespass the inqui ry is, what damages will
compensate or restore the plaint iff financially to
his original posi t ion as nearly as possible at the

time when the trespass was commi tted
W here the defendants had wrongfully and

wilfully entered upon and cut and carried awav
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(4) So, where coal had been taken. by working into
the mine of an adjoining owner , the trespasser w il l be
treated as the purchaser at the pit’s mouth . and must

pay the market value of the coal at the pit’s mouth , less
the actual disbursements (not including any profit or

trade al lowances) for severing and bringing i t to bank,
so as to place the owner in the same position as ifhe had

himself severed and raised the coal (In re United Merthyr

Collieries Co .
,
L . R. 15Eq.

(5) Where, owing to a col l ision, the plaintiffs lost the
use of a dredger for some weeks

,
they were entitled to

recover damages for the loss of the use of the dredger
(The G reta Holnie

, [1 897] A. C. and he is entitled
to the same damages even though he has a spare article
of the same kind which he keeps for use in such circum
stances (The fllediana, [1 900] A. C .

Canadian Cases.

timber from the plaint iffs’ limi ts, and the plaintiffs
sued for trespass only : Held

, that the damages
should be measured by : (1 ) the value of the

timber after i t was severed and manufactured , so
far as it was manufactured , while on the t imber
limi ts of the plaint iffs, immediately before the

defendants removed i t ; (2) such sum as repre

sented the extent to which the limi tswere inj ured,

if at all, by reason of t hei r having been par tly
denuded by the acts of the defendants ; (3 ) such
fur ther and other damages as resulted to the

limi ts by the acts of the defendants, such
,
for

instance, as wasteful methods in cut t ing,
using

the surface to pass and repass, etc. Martin v .

Porter 5M. W . 3 51 and Bulli Coal Co .

v . Osborne A. C . 3 51 , applied and followed .

Judgment ofLount, J . , 3 . O. L . R . 269 , affirmed
Union Bankof Canada V . Rideau Lumber Co. ,

1 902 ,

4. O. L . R .

159

A rt . 3 2 .

Taking coal .

Loss of useof
a chattel .
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(6) So,
in case of collisions between ships, the actual

cost of repairs must be recouped , no al lowance being
made in respect of new materials rep lacing old ones (The

Illunster , 1 2 T. L . R .

ART . 3 3 .
— P resu7np tion of Damage against a

ll
'

rony
-doer .

If a person who has wrongfully conver ted pro

per ty
,
refuses to produce i t , i t will be presumed

as against h im to be of the best descript ion

(Armory v . Delamirie
,
1 Str . 504 ; 1 Sm . L . Ca.

(1 ) Thus, in the leading case (Armory v . Delanzirie,

1 Str . 504 ; 1 Sm . L . Ca. where a jeweller who had
wrongfully converted a jewel which had been shown to

him
, andhad returned the socket only , refused to produce

it in order that its value might be ascertained , the jury
were directed to assess the damages on the presump
tion that the jewel was of the finest water , and of a

size to fi t the socket : for Omnia p reesumuntur contra

spoliatorem.

(2) So , where a diamond necklace was taken away ,
and part of it traced to the defendant, it was held that
the jury might infer that the whole thing had come

into his hands (Mortimer v . Cradock, 1 2 L . J. C . P .
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was long doubted whether mental shock caused by fright
without any bodily injury was a subject for damages, but
it has now been decided that damages are recoverable in
respect thereof (Dalieu v . White (0 Sons, [1 901 ] 2 K. B .

669 (a) , and lVilkinsonV . Downton, [1 897] 2 Q . B . 57

(3 ) So, the medical expenses incurred maybe recovered
if they form a legal debt owing from the plaintiff to the
physician, but not otherw ise (D ixonV . B ell

,
1 Stark. 289

and see SparkV . Heslop ,
28 L . J. Q . B .

(4) The plaintiff was travelling w ith other passengers
in the carriage of a railway company , and,

011 the tickets
being collected , there was found to be a ticket short.
The plaintiff was wrongly charged by the collector w ith
being the defaulter , and

, 011 his refusing to pay, was

removed by the officers of the company , but without
unnecessary Violence. In an action for assault, it was
held , that the loss of a pair of race-glasses, which the

plaintiffhad left behind him in the carriage when he was
removed , and which were not proved to have come into
the possession of any of the company’s servants, was not
such a natural consequence of the assault as to be

recoverable (Glorer v . L ondon and South c stern Rail.

L . R. 3 Q . B .

(n) An action for negl igence.

(b) An action for damages for shock caused by the defendant as a

practical joke. falsely tel l ing the p laintiff that her husband had had his
legs b roken in an accident.

Canadian Cases.

‘01 W here the conductor of a railway company
forcibly , and without excuse for so doing,

removes
from a train a passenger who has pai d his fare, he
isliable forthe assault , and the doctrine ofrespondeat
superior applies to the company . Butwhere, in the
course of such removal, and while in the act of

leaving the car , plaintiff slipped and was injured ,
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(5) The damages awarded under Lord Campbel l
’

s Act

to the relatives of persons killed through the defaul t of
the defendant, should be calculated in reference to a

reasonable expectation of pecuniarv benefit
,
as of right

or otherwise, from the continuance of the l ife of the

deceased (Franklin V. SouthEasternRail. Co . ,

lo2 3 H. St N .

But the jury cannot , in such cases, take into con

sideration the grief, mourning, and funeral expenses to
which the surv ivors were put. And this seems reason
able for , in the ordinary course of nature, the deceased
would have died sooner or later , and the grief, mourning,
and funeral expenses would have had to be borne then, if

not at the time they were borne (Blake V . Illidland Rail.

Co. , 1 8 Q . B . 9 3 ; Dalton v . South Eastern Rail. Co. ,

4 C . B .

And, on the same principle, where a deceased had
made provision for his w ife, by insuring his life in her
favour , then,

inasmuch as she isbenefited by theaccelerated
receip t of the amount of the pol icy , the jury ought, in
estimating the w idow ’

s loss, to deduct from the future
earnings of the deceased , not the amount of the policy
moneys, but the premiums which ,

if he had l ived , he
would have had to pay out of his earnings for the

maintenance of the policy (G rand Trunk Rail. Co. V .

J ennings,
103 1 3 App . Gas.

Canadian Cases.

the defendantswere held not liable for such inj ury ,
as the removalwasnot theproximate, but the remote
cause of the acci dent (Williamson V . Grand Trunk

iailway Co.
,
1 7 U . C . C . P .

L ett v . The St. L awrence and Ottawa R . W. Co. ,

1 O. R . 545, and R . S. O.
, 1 897 , c . 1 66 .

‘03 Beckett V . Grand TrunkR . W. Co. , 1 3 O. A. R.

1 74 ; Grand Trunk V . Beckett, 1 6 S. C . R . 71 3 ;
Stephens v . Township of Moore, 25O. A. R . 42 .

M 2 .

1 63

A rt . 3 4 .
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(6) So, in estimating the damages in an action for

l ibelling a tradesman, the jury should take into con

sideration the prospective injury which w ill probably
happen to his trade in consequence of the defamation

(G regory v . I'Villiams, 1 C . K.

(7) A cattle-dealer sold to the plaintiff a cow ,
fraudu

lently representing that it was free from infectious
disease, when he knew that it was not and the plaintiff
having placed the cow w ith fi ve others, they caught the
disease and died . I t was held that the p laintiff was
entitled to recover as damages the value of all the cows,

as their death was the natural consequence of his acting
on the faith of the defendant’s representation (Ili 'ullet V .

Mason, L . R . 1 C. P .

(8) In coll ision cases,
104 the loss of earnings from a

second voyage for which the ship was let, is not too

remote (The Argentino, 1 4App. Gas.

(9) So, where a steamer (wholly to b lame) coll ided
w ith a sailing vessel , and destroyed its instruments of

navigation, and in consequence of that loss, the sailing
ship ran ashore, and was lost while making for port, it
was held that the loss of the ship was the natural result
of the collision, and that the steamer was l iable (The
City of L incoln, 15P . D .

Canadian Cases.

104 In an action for injury to plaintiff’

s vessel,
caused by collision with defendant ’s steamboat , i t
was held t hat the plaintiffwas entitled to recover
the costs of repai r ing his vessel, and for the per
manent injury done to her , and the wages of his

crew necessarily kept over during the repai rs but
not for the sum expended in the hire of another
vessel, to take her place, or for the profits which
he would have earned by her employment (Bron

-
n

V . B eatty et al. , 3 5U . C . R .
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(2) But where an act of the defendant is

merely the causa causans, and the actual cause

of action the tort) is injury to the plaintiff
’

s

proper ty , t hen each such injury consti tutes a

fresh cause of. action .

(1 ) In Richardson v . Mellish (2 B ing. BEST, C .J. ,

said : “ When the cause of action is complete, when the

whole thing has but one neck, and that neckhas been
cut off by one act of the defendant , it would be mis
chievous to say

— it would be increasing l itigation to say

You shal l not have all you are entitled to in your
first action, but you shal l be driven to a second , third ,
or fourth for the recovery of your damages.

’

A corol
lary to this rule is, that several actions cannot be brought
in respect of the same injury . Therefore, where a bodily
injury at first appeared sl ight , and smal l damages-were
awarded , but subsequently it became a very serious
injury , it was held that another action would not lie ;
for the action hav ing been once brought , all damages
arising out of the w rong were satisfied by the award in
the action (Fetter V . B eat

,

107 1 Ld. Baym. 3 3 9

Canadian Cases.

[now R . S . O. , 1 897 , c . 51 , sec t . suppor ts
th is Opinion in authorising the j ury ,

if they th ink
fit , to give interest in the nature of damages over
and above the value of the goods at the time of the

conversion or of seizure in all act ions of t rover or
trespass dc bonis asportatis (Benson v . Connor , 6

U . C . C . P . 3 59 — Draper , C .J . Scott v . McAlpine,
6 U . C . C . P . 3 02 ; and ante

,
p .

1 07 In an act ion for trespass to land , the defeu

dant , who was a contractor , having d riven over the
plaint iff’

s fields where crops were growing, and

thereby injured the grass, grain,
etc .

,
i t was held

that the plaint iff migh t recover to the extent of
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(2) But if the tort be a continuing tort, the principle
does not apply for in that case a fresh cause of action
arises dc die in diem. Thus, in a continuing trespass or
nuisance, if the defendant does not cease to commit the
trespass or nuisance after the first action,

he may be

sued until he does. Whether , however , there is a con

tinning tort, or merely a continuing damage, is often a

matter of diffi culty to determine.

(3 ) 1 11 the recent case of Darley JlIain Colliery Co. v .

Mitchell (1 1 App . Cas. the defendant worked his

Canadian Cases.

the ult imate injury resulting to the crop from the

act complained of, as ascer tained at the t ime of

harvest (Throop v . Fowler, 15U . C . R .

The owner of a house ofwhich he is not in the
actual occupation,

may recover from a personwho
has placed an offensive nuisance on adjoining pre
mises, damages for the injury sustained in not

being able to let the house advantageously in con

sequence of the nuisance . An owner is liable if
he let a build ing which requi res par ticular care to
prevent the occupat ion from being anuisance, and
the nuisance occurs from thewant of such care on
the par t of the tenant (Smith v . Humbert, N . B . R

2 Kerr ,
The law protects a defendant from being twice

sued for the same cause (Anctil v . City ar
’

Quebec,
3 3 S. C . R . 3 47 and see G areaa v . .

'

lIontreal Street

Railway Co .
, 3 1 S. C . R .

Where in an ac tion for bod ily injuries t here is
but one cause of action,

damagesmust be assessed
once for all. And when damages have been once
recovered , no new action can be maintained for
sufferings afterwards rendered from the unforeseen
effects of the original injury (C ity qf Montreal v .

McGee, 3 0 S. C . R .

1 67

A r t. 3 5.

Successive
subsidences
caused by
one act of

defendant.
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mines too close to the p laintiff’s property , and in conse

quence some cottages of the plaintiff were injured in
1 868, and were repaired by the defendant. In 1 882 , in

consequence of the same workingswhich, caused the damage
of 1 868, a further subsidence took place, and the plain
tiff’s cottages were again injured . The case turned on
the question of whether the p laintiff was barred by the
Statute of L imitations, but incidental ly it was decided
that the tort was not the excavation, but the causing the
plaintiff’s land to subside. The excavation wasno doubt
the proximate cause of the subsidence (the eaasa causans),
but the tort itselfwas the infringement of the plaintiff’s
right of support , and consequently each separate subsi

dence was a distinct and separate cause of action.

(4) So, also, where the same wrongful act caused
damage to goods, and also damage to the person,

it has
been held that there were two distinct causes of action,

for which separate proceedings might be p rosecuted
(B '

runselen v . Humphrey, 1 4 Q . B . D . 141 , COLERIDGE, C.J. ,

ART . 3 6 .

— Aggraeation and ill itigation.

The jury may look into all the circumstances,
and at the conduct of both par t ies, and see where

the blame is, and what ought to be the compen

sat ion accord ing to the way the parties have

conduc ted themselves (Davis v . L ondon. and North

Western Rail. 7W . R .

(1 ) In seduction, if the defendant had committed the
offence under the guise of honourable courtship , that is

Canadian Cases.

1 08 The action was brough t for libels published
in the defendant ’s paper . The first publicat ion
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giving liberal damages and if the party seduced brings
an action for breach of promise of marriage, so much
the better . If much greater damages had been given,

we should not have been dissatisfied therew ith , the
plaintiff having received this insult in his own house,
where he had civil ly treated the defendant , and per

mitted him to pay his addresses to his daughter

(‘VILMOT, C .J. ,
in Talliclge v . iVade, 3 IVils.

(2) On the other hand , the previous loose or immoral
character of the party seduced is ground for mitigation,

the using of immodest language, for instance, or sub

mitting herself to the defendant under circumstances of

extreme indelicacy .

(3 ) In actions for defamation, a plea of truth is matter
of aggravation unless proved , and may be taken into
consideration by the jury in estimating the damages

v . Foalhes,
1°9 1 2 M. W.

(4) Evidence of the plaintiff
’

sgeneralbad characta

allowed in mitigation of damages in cases of defamation ;
for , as is observed in Mr . Starkie

’

s book on Evidence,

Canadian Cases.

with the libel complained of, but not of a publica
t ion subsequent to the libel, at any rate, where i t
makes no reference to the defendant.
Stirton v . Gammer , 3 1 . O. R . 277 , and Downey v .

Stirton
,
ante

,
referred to and followed (Downey v .

Armstrong, 1 901 , 1 . O. L . R .

1 09 Plead ing just ificat ion in an act ion of slander ,
where no at tempt is made to prove the plea,

isnot

in i tself evi dence of mali ce, ent i tling the plaintiff
to have the case submi t ted to the jury , the words
in quest ion having been spoken on a privileged
occasion (Corridan v . ll

v

'ilhinson,
20. O. A. R .

”0 In an action of slander a defendant may give
fac ts and ci rcumstances in evidence in mitigat ion
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To deny this, would be to decide that a man of the

worst character is entitled to the samemeasure ofdamages
w ith one of unsullied and unblemished reputation. A

reputed thief would be p laced on' the same footing w ith
the most honourable merchant ; a v irtuous woman w ith
the most abandoned prostitute. But although evidence
of general reputation of bad character is admissible,
evidence of rumours and suspicions before the publ ica
tion of the l ibel that the plaintiff had done what was
charged in it, or of facts show ing the misconduct
of the plaintiff, is not admissible. (See Scott v .

Sampson-3
1 1 8 Q . B . D . 49 1 , and ll

'

ood v . Durham, 21

Canadian Cases.

of damages (Johnson v . Eastman, Taylor
’

s K . B .

Reps.

“ The case of B racegirtlle v . Ba rley (1 F. dz F.

53 6) lays down the rule that evidence of the plain
t iff’s bad character is inadmissible. We have
consulted the judges of the other cour t

, and find

t hat thei r practice has been in accordance wi th the
case of Bracegt

'

rdlc v . Bailey (ill-hers v . Carrie, 22

U . C . R . 470— Hagar ty , J
‘ Clearly evidence of general bad character is

inadmissible , though as to whet her a reputat ion
for the par ti cular offence charged may be proved
there have been d ifferent opinions expressed , more
especially in text -wri ters twirl — Adam W ilson,

J . and see Edgar v . Newell
,
24. U . C . R . 2 15, where

i t was held that ev idence of general bad character
was properly rejected ).
In an act ion of slander for charging the plain

t iff with stealing, evidence of the general bad
character of the plaintiff is not admissible in

mi tigation of damages v . Swath, N . B . R .

,

3 Ker r
,

“I I t is not permissible to a defendant to plead
just ifi cat ion to a libel

, and under that defence to

1 71

3 6 .
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Q . B . D . 501 ; and as to giving particulars, see Order
XXXVI r .

(5) In Kelly v . Sherlock (L . R . 1 Q . B . the action
was brought in respect of a series of gross and offensive
l ibels contained in the defendant ’s newspaper . It
appeared , however , that the first l ibel was written
because the p laintiff preached , and published in the

local papers, two sermons reflecting on the magistrates
for having appointed a Roman Cathol ic chap lain to the
borough gaol , andon the town council for having elected a
Jew as their mayor . The plaintiffhad,also, soon after the
l ibels had commenced , al luded to the defendant

’

s paper ,
in a letter to another paper , as the dregs of prov incial

Canadian Cases.

offer evi dence of the plaint iff
’

s bad character in
mitigat ion of damages. A plea in mitigat ion of

damages must in its nature be an admission that
the plaint iff is ent i tled to recover some compensa
t ion ; but i t amounts to a content ion that the
amount of the plaint iff’s recovery shall be limi ted
to the value of the plaint iff’s character , which
value is affected by the facts pleaded . Such a

plea, based upon the plaintiff ’

s bad character ,
must ei ther show that the plaint iff is a man of

bad general reputation or character , or t hat the plain
t iffhas a bad character with regard to some specific
act which relates to the charge in the libel com
plained of (Wilson v . ll

’
oods, 9 O. R . 687 , dis

approved of, and post, p . 202 ; Moore v . JI itchell,
1 1 O. R. 21 and see L iringston v. Trout, 9 O. R .

In an ac tion for damages for indecent assault
evi dence of the general reputat ion for unchast i ty
of the plaint iff is admissible, but evidence of

specific ac ts of impropriety is not (G ross v .

B rodrecht
,
24. O. A. R .
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substantial damages w il l be awarded for the invasion of

the right of ownership (Bayliss v . Fisher , 7 B ing.

(1 0) And where the defendant took the plaintiff’s

goods under a false claim, whereby certain persons con
cluded that the p laintiff was insolvent, and that the

goods had been seiz ed under an execution,
it was held

that exemplary damages might be given (B rewer v . Dew
,

] 1 M. W .

ART . 3 7 . Joint Tort-t
'

casors.

(1 ) Persons who jointly commit a tor t may be

sued jointly or severalIV '

and if jointly , the

damages may be levied from both or ei t her

Canadian Cases.

“2 In joint t respasses the quest ion is not which
trespasser of several has acted best or worst ,
which is most , which least guilty , but what is the
damage occasioned by the joint t respass to the

plaint iff. Each defendant is liable wi th hisfellow
trespassers for t hat sum (Granthtun v . Serers

,
25

U . C . R .

“ There is no doubt the general rule is, that in
actions of trespass against two or more persons
for a joint trespass, where a joint trespass is
proven, the damages should be assessed against
all the defendants but when there appears to be
a d ifferent course of conduct pursued by each
defendant , and thei r mot ives seem different , an

assessment of damages migh t do great injustice to
one and be perfectly righ t as to the other (Clis
sold v . llfachell and llfoselcy, 26 U . C . R . 42 3

Ri chards,
W here a debt is due to A. andB .

, and A . makes
an affidavi t to arrest the debtor , B . is not liable to
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(Hume v . 01dacre, 1 Stra. 252 ; Blair v . Deakin
,
57

L . T.

(2) A j udgment against one of several joint tort

feasors is a bar to an action against the others,
even although the judgment remains unsat isfied

(B rinsmeatl v . Harrison,

1 1 3 L . R . 7 C . P .

Canadian Cases.

an action for a mali c ious arrest , unless i t can be.

shown t hat he par tic ipated in the mali cious act.

ei ther by instructing or authorising A . to do i t , or
by having some knowledge that i t was done, or
intended , or by having afterwards adopted i t by
giving his assent thereto . If a wri t of capias be

set asi de for i rregular i ty , an action on the case
will lie against the par t ies suing cat the same mali
ciously. Trespasswill be the proper form of action
against the party making the arrest (Cameron v
Planter , 3 U . C . R .

In trespass and trover against five defendants,
for taking and convert ing a steam boiler , it.

appeared t hat one defendant P. had noth ing to.

do with the original taking, but that i t had been
placed in his yard by the others, or by some of

them ,
not acting in concer t wi th h im , and that he .

had afterwards refused to give i t up to the plain
tiff. At the trial the plaintiff’s counsel declined to,

elec t , but Went to the j ury against all the defen
dants

,
claiming exemplary damages, andageneral

verd ict was rendered . A new t rial was ordered
wi thout costs, the cour t refusing to allow the

verd ic t to stand against P. (Menton v . L ee et al.
, 3 0.

U C . R .

A recovery of-

a verd ic t in an ac tion for libel1
against some of several parties concerned in the .

libel
,
and payment of the amount of verd ic t and

1 75.
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(3 ) A release of one of several joint tor t-feasors

is a bar to an action against the others (Coche v .

Jennor , Hob . 66) but a mere covenant not to sue

one of them is not (D
’

ltCh‘ v .Mag/ea, [1 892] 2 Q . B .

51 1 )

(4) If damages are levied upon one only , then

(a) where the tor t consists of an act or omission,

the illegali ty of which he must be presumed to

have known,
he will have no r igh t to callupon the

others to contribute (Merryweather v .

Tia'

on, 8

T. R . But (b) where the tor t consists of an

act not obviously unlawful in i tself t rover by

a person from whom the same goods are claimed

by adverse claimants), he may claim contr ibution

or indemni ty against the par ty really responsible

for the tor t and th is r igh t isnot confined to cases

where he is the agent or servant of the other tort

feasor (Adamson. v . Jervis, 4 B ing . 72 ; Betts v .

Gibbivrs, 2 A. 81 E .

Canadian Cases.

all costs wi thout judgment being entered , is a bar
to an action against others for the same libel

(Willcocks v . Howell
,
8 . O. R . 576 ; Merl/[ illan v .

Fairly, N . B . R .
, Han.
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w ill be prohibi ted in all cases where the inj ury is
such as is not susceptible of being adequately

Canadian Cases.

(Ontar io) 1 897 . In t h is case the plaint iffs, a
munic ipal corporation,

claim an injunction re

straining the defendant from cont inuing to obstruc t
an alleged public h ighway . There does not appear
to be any object ion to t hei r maintaining a civil
action for th is purpose instead of proceeding by
ind ictment , though the lat ter is the more usual

course (St. Vincent v . G reenfield, 15. O. A. R . 568

Osler
,
J . ; and see Fenelon Falls v . Victoria, 29

G rant , Chv . Reps. 4
,
and li

'

rag v . Morrison, 9

O. R .

An elec tric ligh t company ,
incorporated under

the Ontario Companies Act, R . S. O.
,
1 897 ,

c . 200, purchased a piece of land adjoining
plaint iff’s resi dence, and erected a t ransformn
and distr ibut ing power house thereon . By the

working of the engines so much vibration was

caused in the adjoining land as to render the
plaint iff

’

s house at t imes almost uninhabi table, and
to create anuisance

,
though doing no actual strue

tural injury . The company had no compulsory
powers to take lands, and no opportuni ty had
been afforded the plaint iff of object ing to the

location of its works. Moreover , the company
was under no compulsion to exercise its powers,
nor was any statutory compensat ion provided for
any injury of the character in question done by
such exercise, nor was there any evidence that the
company

’

s powers migh t not have been exercised
so as not to create a nuisance : Held, t hat the
plaintiffwas ent i tled to an injunc t ion and a refer
ence as to damages (Hopla

'

n v . Hamilton Electric
L ight and Cataract Power Cc . , 1 901 , 2 . O. L . R .



INJUNCTIONS TO PREVENT CONTINUANCE OF TORTS.

compensated by damages, or at least not without

thenecessi ty of a mult ipli ci ty of actions for t hat

purpose (Imperial Gas L ight and Cohe Co. v . B road

hent, 7 H . L . Cas.

(2) The court has jur isd iction to give damages

instead of granting an injunction, and will gene

rally do so in cases where there are found in

combinat ion the four following requi rements
,
viz .

,

where the injury to the plaint iff
’

s legal r ights (1 ) is

small, (2) is capable of being est imated in money ,

(3 ) can be adequately compensated by a small

money payment , and (4) where the case is one in

which i t would be oppressive to the defendant to

grant an injunc tion (per BAG GALLAY, L .J. ,
in

Sayers v . Collyer , 28 Ch. I) . 1 08 ; Serrao v . Noel,
.

15

Q . B . D . 549 ; and per A. L . SMITH ,
L .J. ,

in

Shel-fer v . City of L ondon Electric L ighting Cc .
,

[1 895] 1 Ch. 287 , at p .

(3 ) To enti tle a plaint iff to an interlocutory

injunction,
the cour t must be sat isfied that there

is a serious quest ion to be tried at the hear ing,

and that , on the facts before i t , there is a

probabili ty that the plaintiff is ent i tled to relief.

Canadian Cases.

“3 In Wright v . Turner , 1 0 G rant , 67 , i t was held
that the small amount of damage occasioned was
not a sufficient reason for with hold ing the aid of

the court , and t hat the plaint iff, having established
a clear righ t , was ent i tled to a perpetual injunction
to stay fur ther trespass.

1 79

A r t . 3 8 .
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Per COTTON, L .J . , Preston v . Luch
,

1 16 27 Ch. D .

p .

(4) An interlocutory inj unct ion
'

will be granted

to restrain the publi cat ion of a libel, even though

such libel affec ts the plaint iffin his character only .

and not in his business. But an injunction to

restrain the publi cat ion of a libel will only be

granted in the clearest cases (Bonnard v . Perry
man)” [ 1 891 ] 2 Ch. 269 ; Monson v . Tussaud,

1 18

[ 1 894] 1 Q . B .

(1 ) Thus, where substantial damages would be, or

have been, recovered for injury done to land , or the

Canadian Cases.

There are many cases in which the court
will interfere by injunction to maintain th ings in
statu quo pendente lite, not only where plaintiff’

s

ti tle to relief is unquest ioned , but even where i t
is doubtful, provided there is a substant ial quest ion
to be set tled (Atty -Gen. v . hf‘L aughlin,

1 G rant ,
“7 Wolfenden v . Giles, 2 B . C . Reps. 279 .

Defendant erected in the city of Kingston a

planingmach ine and circular saw ,
driven by steam ,

and was in the habi t of burning the pine shavings
and other refuse, using .

no means to consume or

prevent the smoke . He was ordered to desist from
using his steam engine so as to occasion annoy
ance to the plaintiff from the smoke (c twright v .

Gray, 1 2 G rant , 3 99 ; Arnold v . White, 5 G rant
3 71 ; Radenhurst v . Coate, 6 G rant , 1 3 9 ; Heenan

v . D ewar , 1 8 G rant , 43 8 ; Swan v . Adams, 2 3

G rant , 220 Hathaway v . Doig, 6 . O. A. R .

W here the defendant raised the heigh t ofa par ty
wall beyond that of the build ing of plaint iff, the
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(2) And so where a railway company , for the purpose
of constructing their works, erected amortar mil l on par t
of their land close to the p laintiff ’

s place of business, so
as to cause great injury and annoyance to him by the
noise and vibration, i t was held that he was entitled
to an injunction to restrain the company from continuing
the annoyance (Fenwich v . East. L ondon Rail. Co.

,
20

Eq. 544 ; but see Harr ison v . Southwark, etc. TVater Co

[1 891 ] 2 Ch. 409 , in which the former case was

distinguished).

(3 ) As the atmosphere cannot rightly be infected
w ith noxious smells or exhalations, so i t should not

be caused to v ibrate in a way that wil l wound the sense

of hearing. Noise caused by the ringing of church bel ls,
if sufficient to annoy and disturb residents in the neigh
bourhood in their homes or occupations, is a nuisance,
and will be restrained (Soltaa. v . Dc Held,

2 Sim.

(4) So, where one has gained a right to the free access
of l ight to his house, and bui ldings are erected which
cause a substantial privation of light sufficient to render
the occupation of the house uncomfortable, according to
the ordinary notions of mankind

,
and to prevent the

plaintiff from carrying on his business on the premises
as beneficially as before, an injunction w il l be granted in
cases in which damages donot afford an adequate remedy .

In Colls v . Home and Colonial Stores A. C.

L ord MACNAGHTEN said :
“
Then w ith regard to giving

damages in addition to or in substitution for an injune
tion, that, no doubt , is a del icate matter . t is a matter
for the discretion of the court, and the discretion is

a j udicial discretion. It has been said that an inj unction
ought to be granted when substantial damages would be

given at law . I have some difficulty in follow ing out

this rule. I observe that in some cases j uries have been
directed to give ls. damages as a notice to the defendant



INJUNCTIONS TO PREVENT CONTINUANCE OF TORTS .

to remove the obstruction complained of and then,
if

the obstruction was not removed , in a subsequent action
the damages were largely increased . In others a sub

stantial sum has been awarded , to be reduced to nominal
damages on removal of the obstruction. But the

recovery of damages, whatever the amount may be,

indicates a v iolation of right , and in former times,

unless there were something special in the case, would
have entitled the plaintiff as of course to an injunction
in equity . I rather doubt whether the amount of the
damages which may be supposed to be recoverable at

law affords a satisfactory test . In some cases, of course,
an injunction is necessary— ii

,
for instance, the jury

cannot fairly be compensated by money— ii the defen

dant has acted in a high-handed manner — ii he has

endeavoured to steal a march upon the plaintiff or to

evade the jurisdiction of the court . In
'

all
“

these cases

an injunction is necessary , in order to do justice to the
plaintiff and as a warning to others. But if there is
real ly a question as to whether the obstruction is legal
or not, and if the defendant has acted fairly and not

in an unneighbourly spi ri t , I am disposed to think that
the court ought to incline to damages rather than to

an injunction. It is quite true that a man ought not
to be compelled to part with his property against his
w ill , or to have the value of his property diminished ,
without an Act of Parliament . On the other hand , the
court ought to be very careful not to al low an action for
the protection of ancient l ights to be used as a means of

extorting money . Often a person who is engaged in
a large bui lding scheme has to pay money right and
left in order to avoid l itigation, which will put him even

to greater expense by delaying his proceedings. As far

as my own experience goes, there is quite as much
oppression on the part of those who invoke the assistance
of the court to protect some ancient lights, which they
have never before considered of any great value, as there

83
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is 011 the part of those who are improving the neighbour
hood by the erection of buildings that must necessarily
to some extent interfere with the light of adjoining
premises.

” 1 1 9

(5) Formerly (1 ) if the plaintiffwas out of possession,

an injunction against a trespasser was refused , except in
cases of fraud , collusion, or destruction of the estate ;

and it was necessary that an action to try the right
should be pending. (2) If the plaintiff was in posses
sion, the right to an injunction depended upon the fact

of the trespass being by a stranger , or under a claim of

title (Stanford v . Hurlstone, 9 Ch. App . All such
distinctions are, however , abolished by s. 25(8) of the

Judicature Act, 1 873 120“

(Anglo
-I talian B ank v . Darics, 9

Ch. D . 275; H ickman v . [1 900] 1 Q . B .

Canadian Cases.

“9 The plaint iff, who claimed the exclusive user
of cer tain streams flowing th rough his land , which
righ t the defendants denied , had obtained an inter
locutory injunction restraining the defendants
from using his 1mprovements t hereon for float ing
down thei r logs, upon the usual under taking to

pay any damage sustained thereby . Held, that the
plaintiff was not enti tled to an inteilocutmy
injunction, as i t was not shown that i rremed iable
damage would 1 esult from 1 efusing i t 0 1 that the
balance of inconvenience was in his favour

v . Caldwell, 5. O. A. R . 3 63 ; ll
'

right v .

Turner
,
1 0G rant , 67 Beamishv . Barrett, 1 6 G rant ,

3 1 8)
R . S. O.

,
1 897 , c . 51 , sect . 58 , sub -sec t . 9 .

An interlocutory injunction having been

granted to rest rain defendants, who were carry
ing on business in pa1 tne1 sl1 ip as an electi ic

ligh t company , f1 on1 Iunnmg theii lines 1 11 such
a way as to inte1 fe1 e with the safe and efficient
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(9) It was formerly held that an injunction could not
be granted to restrain the pub l ication ofa personal l ibel ,
even where i t injuriously affected property (Gee v .

P ritchartl, 2 Swan. 402 ; Clarkv . Freeman, 1 1 Beav . 1 1 2 ;

P rudential Assur ance Co . v . Knott, 10 Ch. App.

However , since the Judicature Act
, 1 87 3 , the court has

power to grant an inj unction whenever it may appear to
be just or convenient (s. 25 For some time the
court was inclined to restrict this power to cases where
a libel prejudicially affected property (Thorley

’

s Cattle

Food Co . v . dfassam
,
1 4 C11 . D . 76 3 ) but i t may now be

considered settled that the court hasjurisdiction to grant
injunctions to restrain the publ ication of all l ibels (see
p er COLER IDGE, in B onnard v . Perryman, (1 891 ]
2 Ch. at p . 283 ) or even oral slanders (Hermann. L oog
v . B ean, 26 Ch. D . Thus, injunctions have been

granted to restrain l ibels denying the validity of an

alderman
’

s election (Astatt v . Corporation of Southamp ton,

1 6 Ch. D . or imputing sweating
”
to a manu

facturer (Collard v . Illa/shall, [ 1 892] 1 Ch. and to

Canadian Cases.

12 1 W here there are confli c ting claimants to the
posi t ion of presi dent of a company and one takes
forcible possession of the company ’

s premises,
the other claimant , at all events, when he is at

the t ime the acting presi dent , can bringan action
to restrain h im in the name of the company ,
although i t be uncer tain who is the r igh tful pre
sident (Toronto B rewing and Jlalting Co. v . Blake,
2
, O. R .

The plaint iffs ind ivi dually were members of the

Master Plasterers’

Association, and the defendants
ind ivi dually were members of the Operat ive
Plasterers

’

Associat ion . Some of the defendants
by threats, int imidat ion and violence, prevented
one man who had contracted to work for one of
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restrain the placing ofa portrait model of the plaintiff in
the

“
chamber of horrors” at an exhibition ofwaxworks.

However , the court is extremely chary of granting inter
locutory injunctions in cases of libel . As Lord COLEEIDGE
said in B onnard v . Perryman (sup ra) :

“ The right of

free speech is one which it is for the pub l ic interest
that individuals should possess, and, indeed , that they
should exercise w ithout impediment , so long as 11 0

w rongful act is done ; and unless an al leged libel is
untrue there is no w rong committed ; but, on the con

trary, often a very wholesome act is performed in the

publ ication and repetition of an alleged l ibel .
We entirely approve of, and desire to adopt as our own,

the language of Lord E SHER
,
M.E in Coulson v . Coulson

(3 T. L . R . To justify the court in granting an

interim injunction,
it must come to a decision upon the

question of libel or 11 0 l ibel , before the jury have decided
whether it was a l ibel or not. Therefore the jurisdiction
was of a delicate nature. I t ought only to be exercised

in, the clearest cases
,
where any jury would say that the

matter comp lained of was libellous, and where if the

jury did not so fin d, the court would set aside the verdict

as unreasonable.

’

Canadian Cases.

the plaintiffs
,
from fulfilling his contract , and

induced h im to leave Toronto,
where he had been

h ired to work
,
whereby his master suffered injury

to his business. Held
,
that t h is ent i tled themaster

to an inj unction restraining t hese defendants from
so interfer ing wi th his servants (Hynes v . li

'

isher , 4

O R .

Any publi cat ion false in fac t , injur ious to pro
per ty or trade, will be restrained and any act

done, or th reatened to be done, injur ious to t rade
or proper ty , will be restrained (Dial — W ilson,

C .J .
,

1 87



1 88

Ar t . 3 9 .

I llustrations.

TORTS IN GENERAL .

ART . 3 9 .

— Threatened Injury.

The cour t will not in general interfere until an

actual tor t has been committed ; but i t may, by

vir tue of its j ur isdic tion to rest rain acts which

when completed will result in a ground of action

interfere before anyactual tor t has been commit ted,
if i t is sat isfied that the act complained of will

inevi tably result in a nuisance or trespass (Ker r on

Injunc tions, p .

Thus, where a man threatens, or begins to do, or
insists upon his right to do, certain acts, the court w ill
interfere before any actual damage or infringement of

any right has actually taken place, if the circumstances
are such as to enable i t to form an opinion as to the

legal ity of the acts complained of and the irreparable
injury which w il l ensue (Palmer v . Paul, 122 2 L . J . Ch. 154;

Canadian Cases.

1 22 I th ink the plaint iff was enti tled to bring
his action as he d id

,
and t here having been the

th reats made he was not obliged to wai t to see

how much misch iefthe defendants migh t do before
bringing his su i t . I t migh t t hen be qui te too late
for the purpose of an injunction . I also th ink t hat
the injury reasonably apprehended would be an

injury to the plaint iff’s reversion, and that he is
in a posi tion to sustain th is sui t notwithstand ing
the fac t of the house being at present let to a

tenant who is in occupat ion of i t (ll
’
ray v . Morri

son
, 9 . O. R . 1 84—~Ferguson ,

J . ; and seeD onnellyv .

D onnelly, 9 . O. R .

An inj unction will be granted to restrain the
corporat ion of one muni c ipali ty from establish ing
a smallpox hospi tal wi th in the limi ts of another
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otherwise (see L ondon, B righton and South Coast

Bail. Co. v . Truman
,
1 1 App . Cas.

(1 ) Thus, in the case ofAttm'

ney
-G ene ral v . B irming

ham Corp oration (4 K. J . 528 . But cf. I llust .

p . 1 85, sup ra), where the defendants had poured their
sewage into a river , and so rendered its water unfit for
drinking and incapab le of supporting fish ,

i t was held
that the legislature not hav ing given them express
powers to send their sewage into the river , their claim
to do so, on the ground that the population of Birming
ham would be injured if thev were restrained from
carrying 011 their Operations, was untenable.

(2) But where Parliament has authorised works which
cannot be carried out without the creation ofa nuisance,
the parliamentary authority is a good answer to an

action (see L ondon
,
B righton and South Coast Rail. Co. v .

Tr uman,
ubi sup ra). 011 the other hand , where Parlia

ment authorised a public body to erect a smal l pox
hosp ital

,
but did not authorise them to erect it in any

particular place, it was held that there was 11 0 justifi ca
tion for erecting it in ap lacewhere it would be a nuisance
(Hill v . Metr opolitan Asylunis B oard, 6 App . Gas.

(3 ) And where a rai lway company were forb idden by
statute to run trains across a level crossing at a greater
speed than four miles an hour , it was held that they had
no right to infringe this statutory provision, al though i t
was for the publ ic benefit that they should do so ; and

an injunction was granted to restrain the continuance of
the infringement (Att. -G en. v . London and Nor th IVestern.

Rail. Cc . , [1 900] 1 Q . B .
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ART . 41 .
— blandatory I vy

'

anctions.

Where an injunction is asked , not merely pro
hibiting an act

,
but order ing some act to be done,

i t in general requi res a stronger case to be made

out than when a mere proh ib i t ion is asked for

(D urell v . Pritchard, L . R . 1 Ch. The Cour t

has power to grant i t on an interlocutory appli ca

t ion, but will not do so unless the mat ter is very

urgent (Bonner v . G reat llestcrn Bail. Co.
, 24 Ch.

D . or unless the defendant has wilfully ignored

the rights which the plaint iff claims (Krehl v .

B urr-ell
, 1 1 Ch. D . or has evaded service

of the wri t (Von Joel v . Hornsey, [1 895] 2 Ch. 774 ;

Daniel v . Ferguson, [ 1 891 ] 2 Ch.

1 9 1

A rt . 41 .

(1 ) Thus, where a man has actually built a house I llustrations
which interferes w ith his neighbour

’

s ancient l ights, the
court w il l not order him to take it down, except in
cases in which extreme, or at all events, very serious,
damage would ensue if its interference were w ithheld .

For , in such case, the injury to the defendant by the
removal of his building would general ly be out of all

proportion to the injury to the plaintiff, and that is a

consideration which ought to have great weight (see
Nat. P ror . Plate G lass Co . v . P rudential Ass. Co . ,

6 Ch. D .

Canadian Cases.

1 23 “ I th ink t here is 11 0 doubt of the general
proposi tion that the cour t has the righ t to inter
fere by mandatory inj unction on an interlocutory
appli cat ion . But where that is done the righ t
must be verv clear indeed (Toronto B rewing and

Malling Co. v . Blake
,
2 . O . R . 1 83 — Proudfoot ,



TORTS IN GENERAL.

(2) And so where an injunction was asked , ordering
the defendants to pul l down some new buildings, on two

grounds, namely , first , that a right ofway was obstructed
by the new buildings, and,

secondly , that the new build
ings obstructed the l ight and air , it was held that no
injunction ought to be granted because, as was said by
TU RNER ,

L .J. , as to none of these grounds does i t seem
to me that there is any such extreme or serious damage
as could justify the mandatory injunction which is asked .

As to the first ground , the right of way is not wholly
stopped . The question is one merely of the comparative
convenience of the right of way as it formerly existed ,

and as it now exists. As to the second ground , I think
that the diminution of light and air to the p laintiff’s
houses is not such as would warrant us in granting the
rel ief which is asket (D urell v . P ritchard, L . R. 1

Ch.

(3 ) But where, in a light and air case, the defendant,
after receiv ing notice ofmotion for an injunction, put 011

a number Of men who worked night and day, and ran

up his building to a height ofnearly forty feet before he
received notice that the injunction had been granted , it
was held by the Court of Appeal that he ought to be
ordered to restore the status quo ante by pul ling down
the building at once, w ithout reference to the questions
to be decided at the trial (DanielV . Ferguson,

sup ra ; and

see Law rence v . Horton, 3 8 W
’

. R . 555; and Von Joel v .

Hornse
'

i sup ra).

As to the modern form Of amandatory injunction,
see

Jackson v . Normandy B rickCo. , 1 Ch.
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CHAPTER X .

THE EFFECT OF THE DEATH OR BAN K

RU P TCY OF EITHER PARTY .

ART . 43 .
—D eath generally destroys the Right of

Action
m

(1 ) As a general rule, the righ t to sue, and the

liab ili ty to be sued , for tor ts, ceases with the life

of ei ther par ty .

(2) This rule does not applv where the tor t

consists of :

(a) The appropriat ion by the defendant of

proper ty
, or the proceeds or value of

proper ty , belonging to the plaint iff

(Phillips v . Homfray, 24 Ch. D . 43 9) or

(b) An injury to real or personal proper ty

“Canadian Cases.

125The right of action for seduc t ion does not

survive to the administrator of the or iginal plain
t iff (Ball v . Goodman,

10 U . C . C . P . nor

does i t survive to themother where the action has
been commenced in the father

’

s lifet ime (Henley
v . Crammer 1 1 U . C . C . P .

Th is is no longer law in Ontario , the legislature
having passed the following statute
The executors or administrators ofany deceased

person may maintain an action for all torts or

injur ies to the person or to the real or personal



EFFECT OF DEATH
,
ETC . OF EITHER PARTY .

committed by the deceased with in six

calendar months of his death (3 4

W ill. IV. c . 42 , s. 2 ; see Kirk v . Todd,

21 Ch. D . 484) (a) or

injury to real proper ty of the deceased,

committed wi th in six calendar months

ofhis death (Ibid. (b)) or

(a) The actionmust be brought w ithin six months of const itution of a

personal rep resentative.

The action must be brought w ithin twelve months of death.

Canadian Cases.

estate of the deceased , except in cases of libel and
slander , in the same manner and wi th the same

r igh ts and remed ies as the deceased would , if
living, have been ent i tled to do , and the damages
when recovered shall form par t of the personal
estate of the deceased ; but such act ion shall be
brough t with in one year after his decease (R . S. O.

,

1 897 , c . 1 29 , sect .
In case any deceased person committed a wrong

to another in respect to his person, or of his real
or personal proper ty , the person so wronged may
maintain an action against the executors or

administ rators of the person who committed the

wrong. The act ionshallbe brough t , at latest,within
one year after the decease . Th is sect ion shall not
apply to libel or slander (R . S. O.

,
1 897 , c . 1 29

,

sect . 1 1 ; and see R . S. 1 46 , sect .

In case a tor t is committed by a person who sub

sequently d ies, an action can be brough t against
his executors (R . S. O. ,

1 897 , c . 1 29
,
sect .

An administrator is the proper person to bring
an action for tor t (Blummery cl use. v . Grand Trunk

Railway Co. , 1 . O. L . R .

1 95

A rt . 4 3 .



1 96

Ar t . 4 3 .

I llustrations.
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(d) An inj ury to goods and chat tels (includ ing
choses in action of the deceased) (4

Edw . III . c . 7 ; 25Edw . III . c . or

(e) An injury causing the deat h of the deceased

if he or she leaves a wife, husband ,
parent

,
or ch ild (9 10 Vi c t . c . 9 3 ,

s. 1 ) (c).

(1 ) The rule is usual ly expressed in the form of a

Latin maxim,

“
actio personalis moritur cum personti.

”

Thus, if one is assaulted or l ibel led , or assaults or l ibels
another , and dies ; in the one case the assaulter or

l ibel ler is acquitted , and in the other , the assaulted or

l ibelled party is left w ithout any remedy , however
severely he may have been injured .

(2) The case of Hatchard v . illegé (1 8 Q . B . D . 77 1 )

is an excellent examp le of the rule under consideration.

There it was held that a claim for falsely and mal iciously
publishinga statement , calculated to injure the p laintiff’s
right Of property in a trade mark, was put an end to by
the death of the p laintiffafter the commencement of the

action only so far as it was a claim for libel ; but so far

as the alleged tort was in the nature of slander of title,
the action survived , and could be continued by his per
sonal representative, who would be entitled to recover on
proof of special damage.

It may be observed that , under paragraph (b), where
an action is actually pending, if the defendant dies

pendente lite, the action dies w ith him
,
unless the tort

(e) As to this Act, commonly cal led Lord Campbel l 's Act, r ide infra ,

Art . 7 7. Strictly , such actions are not surv ivals of a cause of action

belong ing to the deceased but are remedies for a statutory tort of a very
special nature. This Act is incorporated in the Emp loyers Liab i l ity Act
(see Art . 25

,
and p . and the sameprinciplegs app l ied to claims under

the Workmen’

s Compensation Acts, 1 897 and 1 900. See above, p . 109 .
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to the trustee in bankruptcy (Rose v . B uckett
, [1 901 ]

2 K. B .

(3 ) But where a tort in respect of property causes

actual damage, so as to inflict loss on the bankrupt ’s
creditors, the right of action passes to the trustee, and

the bankrupt loses the right of suing for the abstract
tort to his right (B r eu

'

er v . D ew
,
sup ra , and Hodgson v .

Sidney, sup ra), unless there were two distinct causes of

action (I bid ).



PART II .

RULES RELATING TO PARTICULAR TORTS.
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PART ICULAR TORTS.

(2) Slander is a false, defamatory and mali

c ions oral statement tending to injure the

reputation of another .

(3 ) A libel is actionable withou t proof of

special damage . General damage , such as any

one suffers by loss of reputation
,
is enough to

support the action. Slander , on the other hand ,
is not of i tself actionable without proof of

special damage, except in the cases enumerated

m Art. 47 .

(4) A corporat ion or a firm is as much ent i tled

as an individual to protection against defamation

calculated to affect its proper ty or business, but

not against personal defamation (South Hettan

Coal Co. v . N . E. NewsAssociation,

1 31

[ 1 894] l
-

Q . B .

Canadian Cases.

given no evidence that they conveyed the mean

ing at t ributed to t hem by h im
,
he had failed to

establish any cause of act ion (Major v . McGreyor, 6

O. L . R .

Although a corporat ion cannot maintain an

act ion for libel in respec t of any thing reflecting
upon them personally , yet they can maintain an

action for a libel reflecting on the management of

t hei r trade or business, and t h is wi thout alleging
or proving spec ial damage (Journal P rinting Co.

of Ottawa v . Maclean
,
25O. R . 509 Journal Print

ing 00 . v .MacL ean
,
2 3 O . A. R . 3 24 ; and see cases

on Slander ofTi tle, ante, p . 24 Acme Silver 00 . v .

Stacey, post, p . 222 ; and Hamilton v . Walters, post,



DEFIN ITIONS OF L lBEL AND SLANDER .

1 3 3 lllanelzestcr (Jilin/or , etc. ) V . Williams, [ 1 891 ]
1 Q . B .

2

It will be perceived that in order to found an action,

whether for l ibel or slander , fen-r distinct factors must be
present . (1 ) The imputation conveyed by the writing,

p icture or words must be false, for truth isagood defence
to an action, or , iii technical language, is a justification
(rVatlciu V . Hall, L . B . 3 Q . B . 3 96 ; G ourley v . Plimsoll

,

L . B . 8 C. P . 3 62 ; L ey
'man v . L atimer

,
3 Ex. D .

(2) The imputation must be defamatory (Hubboclc v .

lVillcinson
, [1 899] 1 Q . B . (3 ) The imputationmust

have been publ ished . (4) And in the case of slander ,

except in certain cases (see Art. but not of l ibel , a
fifth factor must exist, viz .

,
special damage must be

proved . In the succeedingarticles, questions which occur
as to the nature of defamatory imputations, pub lica
tion,

and, in the case of slander , the nature of special
damage, w il l be more fully elucidated . It suffices, at this
point , to say that if any one of the first three factors
above enumerated in case of l ibel , or any one of the four
in case of slander , is absent, no tort has been committed .

It is sometimes said that to be actionable the libel or
slander must have been published mal iciously . As to

this, see above, 3 8 and p ost, Art. 50 and as to injune
tions to restrain libels, see Art. 3 8 , sup ra .

Canadian Cases.
2 “ In the present case the plea of justificat ion

was persisted in, and was not abandoned unt il
after the defendant and witnesses called by h im
were examined and failed to prove i t . We t here
fore th ink, on the authori ty of the cases referred
to , that the plaintiff was ent i tled to have had the
jury told that they migh t consi der the defendant

’

s

conduct in put t ing the plea of justification on the

record and endeavouring to prove i t
,
as some

A r t . 45.
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ART . 46 .

— What is defamatory.

(1 ) Defamatory words or pictures or effigies

are such as impute conduct or quali ties tending to

d isparage or degrade the plaint iff (Digby V.

Thompson, 4 B . Ad. or to expose h im to

contempt , ri d i cule, or publi c hatred or to preju
di ce his pr ivate character or cred i t (Fray v . Fray,

3 4 L . J. C. P . 45) or to cause h im to be feared or

Canadian Cases.

evi dence ofmali ce and aggravat ion of the inj ury
(Faucitt v . Booth, 3 1 U . C . B . 267— Morr ison,

J . ;

and see ante, p .

Where in case for slander , the words lai d in the
declarat ion were He (meaning the plaint iff) burnt
my barn, and the words proved were “ There is
the man that burnt my barn

,
ifhe was not guilty

of i t he would not carry pistol
,

” i t was held that
the wor ds proved d i d not suppor t the declaration
(Vankeuren v . G riffis, 2 U . C . R . 42 3 ; IllcNaayht

V . Allen
, 8 U . C . R . 3 04 ; Smiley V . llIcDoagall, 1 0

U . C . R . 1 1 3 ; .Miller V . Houghton,
1 0U . C. R . 3 48

.Manley V . Corry, 3 U . C . R .

The edi tor of a publi c newspaper must respect
the sacredness of a man’

s home, and ifhe resor ts
to such means of at tack, he cannot complain if

he is accused of having a bad depraved hear t , and
t hat his course is one of deliberate determined
wickedness (Stewart V . I lowlands, 14 U . C . C . P .

Where an action is brough t for a libel, to make
a good plea to the whole charge, the defendant
must justify everyth ing that the libel contains
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i t was published , is none the less actionable

because, if taken li terally
,
i t would not be

Canadian Cases.

and could not
~

apply to ,
the other member , other

wise she could not recover (Albrecht v . Burkholder
,

1 8 O. R . 287 ; Silver et al. V . Dominion Telegraph

Co. ,
2 N . S. (Russell dz Gelder t), 1 7 ; and see the

Criminal Code, 1 892 , s. 285, sub - section

The very wor ds complained of in an act ion of

defamat ion must be set out by the plaint iff
,
in

or de1 that the cou1 t may judge whether they con

stitute a cause of action— it isnot sufficient to give
the substance or purpor t wi th innuendoes— it is

suffi cient to set out the libellous passages, provided
that noth ing be omit ted which qualifies or alters
the sense, and as the libel i tselfmust be produced
at the trial, and the defendant is entitled to have
the whole of i t read : Held

, that the plaint iff was
ent i tled in th is action to set out in the statement
of claim the whole ar ticle complained of. But

held also
,
t hat cer tain words in anot her paragraph

which tendered an issue not material but which
migh t be embarrassing should be struck out.

Deyo V . B rundage 1 3 Howar d P . R . (S. C .

N . Y . ) 22 1 , specially referred to (Hay v . B ingham,

1 902 , 5. O. L . R .

The wold “ blackmailing is libellous p l l
'

se.

1 equiring no innuendo ,
and i t does not lie upon

the plaint iff to p1 ove the falsi ty of the cha1 ge. F01

the puiposes of the trial i t is presumed in his

favour
,
and the onus is on the defendant to prove

it to be t rue if just ification is pleaded .

Semble, per Boyd , C . The bet ter View is that
colloquial use has broadened the meaning of the



W HAT IS DEF
'

AMATORY .

defamatory (Capital and Counties Banh v . Henty,

7 App. Gas.

Canadian Cases.

word so that i t may not have a criminal
connotat1on.

In an action for two libels where thewordsused
in one were not libellous per se, and were not,

fai rly taken,
capable of the meaning alleged in the

innuendo : Held, t hat the tr ial judge was righ t
who had, after motions made for a nonsui t bot h
at the close of the plaint iff’s case, and after all
the evi dence was in, on wh ich he reserved judg
ment , given judgment d ismissing the action after
a verd ic t was rendered by the jury in favour of the
plaint iff.

But as to the other , where the t rut h of the

charge was not admit ted by the plaint iffor proved
onuncontrover ted evidence, andwhere theevidence
as to the use of the word “ blackmailing

”
was

cont rad ictory : Held that i t was for the jury to
pass upon the evi dence, and the judgment dis
missing the action on the ground that t here was

no evidence to go to the jury should be set asi de
and the verd ict of the jury in favour of the plaint iff
restored .

Judgment ofMered i th , J 3 2 . O. R . 1 63 , reversed
in par t (Blacdonald V . illail Printing Co.

, 1 901 , 2

O. L . R . 27

4 The declarat ion charg ed on a libel the follow
ing words : “ You have stolen goods in your
house, and you know it ,

”
and imputed as the

meaning t hat he (the defendant) knew the goods
in his house were stolen . I t was held that th is
was not actionable though spoken of and to an

207

A rt . 46 .
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(1 ) Thus, describ ing another as an infernal villain is a
disparaging statement sufficient to sustain an action

(B ell v . Stone, 1 B . P . 3 3 1 ) and so is an imputation
of insanity (llforgan v . L ingen, 8 L . T. or

insolvency , or impecuniousness (Metropolitan Saloon

Omnibus Co. V . Haw/fins, 28 L . J . Ex. EatonV.

J ohns, 1 Dowl . 602) or even of past impecunious
ness (Cor v . L ee, L . R . 4 Ex. 284) or of gross miscon
duct (Clement v . Chir is, 9 B . C. 1 72) or of cheating at
dice (G reville V . Chapman,

5Q . B . 744) or of ingratitude

(Cox V . L ee, sup ra).

So,
reflections 011 the professional and commercial

conduct ofanother are defamatory asfor instance, to say

ofa physician that he is a quack. So, also, cal l inganews
paper proprietor “ a libel lous journalist ” is defamatory

Canadian Cases.

innkeeper (Paterson v . 7ollins, 1 1 U . C . R . 63 ;

Green V . filinnes, 22 O. R .

5An action for libel will lie against a corpora
tion (illelmy v . The Corporation ot

’

B race, 1 4 C . B .

3 98 ; Owen. Sound B uilding and Savings Society V .

Meir , 24 O. R . but no ac t ion will lie for
Slander (lllarshall v . Central Ontario By. Co.

,
ante,

p .

W here a declarat ion charged that the defen

dant had accused the plaint iff of having taken a

false oath ,
meaning thereby that he was guilty of

wilful and corrupt perjurv i t was held sufficient on
motion in arrest of judgment , and that

'

no allega

t ion of the oath having been made in a jud icial
proceed ing was necessary (McDonald v . rlloore, 26

U . C . C . P.

The epi t het blackleg is libellous (Hugo v .

Todd, 1 B . C . Reps. 3 69 ; and see Hunter V . Hunter,

post, p .
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(5) So, inserting the p laintiffs
’

names under the head
of firstmeetings under theBankruptcy Act

”
is l ibel lous,

the innuendo being that the plaintiffs had become bank
rupt, or taken proceedings in l iquidation (Shepheard v .

VVhitalter , L . R. 1 0 C . P .

(6) The exhib ition of the waxen effigy of a person who
has been tried for a murder and acquitted , in company
w ith the effigies ofnotorious-criminals, may be defamatory

(Morison v . Tussaud, [1 894] 1 Q . B .

7 So, again,
there may be facts known to the person

publishing the l ibel or slander , and the person to whom
i t

'

is publ ished , which make an apparently innocent state
ment bear a secondary , and decidedly defamatory , con

struction. For instance, a statement that the speaker
saw the plaintiffat Portland some years since, is primarily
innocent enough but if the surrounding circumstances
were such as to convey to the person to whom the words
were addressed the insinuation that the speaker had seen

the plaintifi working at Portland as a convict , the mere
absence ofa direct statement to that effect would not be
suffi cient to excuse the speaker . It must , however , be
borne in mind that where a secondary meaning is to be
imputed , it is necessary that the facts should be known
both to the person whomakes the statement and to theper

sons to whom it ispublished ; because, if facts are known
to the latter from which they might reasonab ly suppose
that the document is defamatory , but those facts are not
known to the person who wrote i t , ifhe were held liable
he would be made l iable for doing that which he could
have no reason to suppose would injure anybody , the
language used being such as in its ordinary sense would
not be defamatory of any one. Again,

if there are facts

Canadian Cases.

Alcock, 1 2 U . C . C . P . 1 9 ; L emay V . Chamberlain,
10. C . R .
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known to the person who makes the statement
, which,

if known to the persons to whom i t is made, might
reasonably lead them to suppose that it was used in an

ironical sense, yet, if those facts are not known to the

persons towhom it ismade, thatwhich is stated , although
stated inadvertently or maliciously , could produce 11 0

effect upon their minds. Though the act might be
negligent or wrongful on the part of the person making
the statement , the person who received it would have no
reasonable ground for understanding i t in any ev il sense
(Cap ital and Counties Bank v . Henty, 5 C. P . D . 515;

7 App . Gas.

Canadian Cases.

8 The very words complained of by the plaintiff
must be set out in his statement of claim . I t is
not permi t ted to a plaintiff to give by way of

narrat ion the effect of the words instead of the

language used (Phillips v . Odell
, 5U . C. R . (0 . S. )

483 ; lVIcB ean V . Williams, 5U . C . R . (O. S.)
The sense in which the words are spoken and

the truth of the innuendo are for the jury to

determine, unless the words cannot possibly have
a slanderous meaning (Jackson v . McDonald, 1

U . C . R . 20 ; Taylor V . Massey, 20. O. R .

“ I t is always a quest ion for the judge, or for
the cour t upon read ing the innuendo, and after
having heard the evi dence upon i t , to say whether
the words are reasonably capable of bearing the
meaning at t ributed to them (Huber v . Croohall

,
1 0

O. B . 481 — W ilson, C .J . Anderson V . Stewart, 8

U . C. R .

Higgins V . Walkern, 1 7 S. C . .R . 225; TheManitoba

Free Press V . JlIartin, 2 1 S. C . R . 51 8 ; Milner V .

Gilbert
, 3 Kerr , N . B . R . 61 7 .

In an act ion for slander a j ury is not bound to
return a verd ic t for the plaint iff even though the

P 2

2 1 1
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(8) When a fi rm of brewers sent out to their customers
a circular in the follow ing terms :

“Messrs. Henty
Sons hereby give notice that they will not receive in
payment cheques drawn 011 any of the branches of the

Capital and Counties Bank,

”
it was held that there was

no ev idence that the Circular was defamatory even

indirectly , and was
‘

not actionable although its effect
had been to cause a run on the bank and loss to the
plaintiffs (Cap ital and Counties Ban/ev . Henty, 7 App .

Cas. In that case, BRETT , L .J . , in the Court of

Appeal , laid down the rule as to indirectly defamatory
words as follows (5 C . P . D .

, at p .

“
The first

question for the jury is whether the document would
be read in a defamatory sense by persons of ordinary
reason in the position of those to whom it is publ ished .

If, in the Opinion of the jury , i t would not be so read
according to the pr imafacie meaning of the language,
then there is a further question (if there is any ev idence
upon which it can be raised) whether there were facts
known both to the persons who framed the alleged libel
and to the persons to whom it was published , which
would lead the latter reasonably to put upon the

document the construction that, having a secondary
defamatory sense, it was issued ironical ly or otherw ise
than in the primary sense of the language.

”
And the

court held that in that case there was no such ev idence.

Of course, if there had been, and the jury had found

Canadian Cases.

defamatory words he proved , and a new t rial will
not be granted because in such a case t hey have
returned a verd ic t for the defendant . New t r ial
refused , notwi thstand ing rejection of evidence
tendered in aggravat ion of damages where the

plaint iff
’

s plead ing contained no allegations
enti tling h im to give such evi dence (Milligan v .

Jamieson 4. O. L . B .
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causes loss, is not actionable (Hubbuch it Co. v . Wilkinson

ci‘ Co. , [1 899] 1 Q . B .

Actions of this kind are analogous to actions for
slander of title, which are not real ly actions for defama
tion. An action for slander of title only lies for a false
statement disparaging the p laintiff’s title to property
made maliciously (see li

'

ren v . Weild
, L . R. 4 Q . B .

ART. 47 .
— Special Damage essential to Action

for Slander .

(1 ) Except in the following cases spoken

words are not actionable without proof of special

Canadian Cases.

10 See cases under note post, p . 222 ; see

Voli tion and Intention,
ante, p . 24, and note 1 3

,

p . 202 .

Campbell v . Campbell, 25U . C . C . P . 3 68 .

I t is not libellous to wri te of a man that his
outwar d appearance is more like an assassin than
an honest man (Lang v . Gilbert, N . B . R . 4 All.

445)
The term rebel is not actionable unless i t is

used in a t reasonable sense, which must appear
on the record (Beadsley v . D ibble, N . B . R . 1 Kerr ,
246 ; and see also Hea V . llleBeath

,
N . B . R . 2

Kerr , 3 01 ; Paint v . JlIcL ean
, 3 N . S. (G eldert

Oxley),
The special damage required in an action of

defamat ion must be such as would be the reason
able and natural result of the wor ds used .

W here, therefore, the alleged defamatory words
were t hat the plaint iff, who received an allowance
for the maintenance of his wife’s niece from her

father
’

s estate, had put i t in a ficti t ious account
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damage, and the damage complained of must be

such as migh t fai rly and reasonably have been

ant icipated from the slander (Lynch. v . Knight

9 H. L . Cas.

(2) No proof of special damage need be given

in the case ofwords imput ing

A criminal offence (Webb V . B eauan,

1 2 1 1

Q . B . D .

Some d isease tending to exclude the party

defamed from society (Bloodworth v .

Gray, 7 M. G . 3 3 4)

Canadian Cases.

for t rifl ing mat ters, such as for cand ies,
oranges, etc .

, and obtained payment of i t , the
special damage alleged being that in consequence
the niece and his wife had left h im and refused to
live with h im z— Held, that such damage was not
recognisable at law , not being the natural and

reasonable consequence of the words used (Ludlow
V Batson 5. C . L . R .

Any defamatory charge referable to wrong
doing under sect . 26 or sec t . 58, R . S. C . , c . 1 68

[now the Cr iminal Code
,

is act ionable,
wi thout proof of special damage for the punish
ment of imprisonment , and not merely the inflic
t ion of a fine, is imposed in the case of such
offences, but i t is otherwise in the case of a

defamatory charge referable to offences punishable
by fine only (Hoatley V . Harris

,
1 8 . O. R .

McCann v . Kearney, 4N . B . S. C . R . 84 ; L ang
v . Gilbert, N . B . R . 4 All. 445; Johnston V . Ewart,
24 O. R . 1 1 6 .

2 15

Ar t. 47 .
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Unchasti ty in a female (Slander ofWomen

Act,

Unfi tness of the plaintiff for his profession

or t rade, or office of profit (Foulger v .

Newcomb,
” L . R. 2 Ex .

Canadian Cases.

Words imputing the crime of incest to a pai d
preacher or lay exhor ter of the Method ist Church
are of themselves actionable, withou t showing a

special damage ar ising from the slander
, on the

ground that the tendency of the slander is to occa
sion the loss of plaintiff’s employment or office,
nor is i t any object ion to such act ion that the
slander was not spoken wi th reference to the offi ce
(Starr V . Gardner, 6 U . C . R . (O. S. )
The offence need not be specified wi th legal

precision, indeed i t need not be specified at all
,
if

the words impute felony generally . But if par ti
culars are given they must be legally consistent
with the Offence imputed

l

erris V . I ru in
,
1 0

U . C . C . P. 1 1 6 Porter V . JIcJIahon, 25N . B . R .

2 1 1 )
A w ri t ing which tends to vilify and degrade a

person is actiohable , although no crime be imputed

(CormickV . Wilson, N . B . R . 2 Kerr
, 6 1 7 Jlartindale

et use. V . lllurphi ,
N . B . R . ,

Ber .

W here the words used charge the plaint iff with
having committed amisdemeanour they are action
able (Decow V . Tait, 25U . C . R .

In I oung V . Sloan (2 U . C . C . P . i t was
held

, onmot ion in arrest ofjudgment on the g1 ound
that plaintiff, being the bailee, could not be guilty
of la1 ceny [the Ci iminal Code , 1 892 , altei s th is] ,
that the use of words imput ing an ind ic table
offence is act ionable or not accord ing to the sense
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by Lord ELLENBOROUGH are too restrictive. I cannot
agree that the special damage must be the natural and
legal consequence of the words, if true. Lord ELLEN
BOROUGH puts an absurd case, that a p laintiff could
recover damages for being thrown into a horse-pond as
a consequence of words spoken ; but, I own, I can con

ceive that , when the publ ic mind was greatly excited on

the subject of some base and disgraceful crime, an

accusation of it to an assemb led mob might , under
particular circumstances, very naturally produce that
result, and compensation might be given for an act

occurring as a consequence of an accusation of that
crime.

”
But the act of the third person causing the

loss to the plaintiff must be the natural result of the

slander . So where the defendants said of the plaintiff
that the plaintiff had removed from premises leaving
rent due to his landlord , and the plaintiff al leged that
in consequence thereof his employer dismissed him, it
was held that the damage alleged was too remote, and
that an action for slander would not lie (Speake v

Hughes, [1 904] 1 K. B .

(2) If the damage be immediately caused by the

plaintiff himself, he cannot sue.

’

For instance, where
the plaintiff (a young woman) told the slander to her
betrothed , who consequently refused to marry her , it
was held that no action would lie against the slanderer

(Speight v . Gosnay, 60 L . J. Q . B .

(3 ) Formerly , words imputing unchastity to a woman

were not actionable w ithout proof of special damage
except in the city of London . But by the Slander of

Women Act, 1 891 (54 55Vict . c. this scandalous
state of the law has been altered , and i t is enacted that
words spoken and pub l ished which impute unchastity or
adultery to any woman or girl shall not require special
damage to render them actionable : provided that the
plaintiff shall not recover more costs than damages,
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unless the judge certifies that there was reasonable
cause for bringing the action.

15

(4) But, even before the Slander ofWomen Act, i t was
held that an action brought by a trader , al leging that
defendant falsely and mal iciously spoke and published of
his w ife, who assisted him in his business, certain words
accusing her of having committed adul tery upon the

premises where he resided and carried on his business,
whereby he was injured in his business, and certain speci
fi ed and other persons who had previously dealt w ith
him ceased to do so, was maintainable on the ground
that the injury to his business was special damage, the
natural consequence of the words (Riding v . Smith, 1

Ex . Div .

(5) The words, You are a rogue, and I w ill prove

you a rogue, for you forged my name,”are actionable

per se (Jones v . Herne, 2 W ils. And i t is immaterial
that the charge was made at a time when i t could not

cause any criminal proceedings to be instituted . Thus
the words You are guil ty

”

[innuendo of the murder
of are a sufficient charge of murder to support an
action without proof of special damage (Peake v . Oldham,

W . Bl. But ifwords charging a crime are accom

panied by an express al lusion to a transaction which
merely amounts to a civi l inj ury

, as breach of trust or

Canadian Cases.

15Palmer V . Solmes, 45 U . C . R . 15; and see

R . S. O.
, 1 897 , c . 68 , sec t . 5; Consoli dated Ord in

auces of the Nor th -West Terr i tor ies, 1 898, c . 3 0

R . S. B . C . , 1 897 , c . 1 20, sect . 5.

16 By sect . 1 1 of the L ibel Act, Mani toba (50
Vi c t . c . actual malice or culpable negligence
must be proved in an action for libel against a
newspaper unless special damages are claimed
(Ashdown v . The lllanitoba Free Press

,
20 S . C. R .

21 9

A r t. 47 .
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contract , they are not actionable (per ELLENROROUGH ,
in

Thompson V . B arnard
,
1 Camp . 48 ; and per KENYON ,

Chr istie v . Cowell,
1 7 Peake, Nor are words imputing

an impossible crime, as
“ Thou hast killed my w ife,

who, to the know ledge of all parties, was al ive at the

time (Snag V. G ee
,
4 Co. Rep . 1 6 ; Heming V . Power , 10

M. W .

(6) The allegation, too, must be a direct charge of

punishable crime (L emon V . Simmons, 57 L . J . Q . B .

Thus, saying of another that he had forsworn himself
is not actionable per se, w ithout show ing that the words
had reference to some judicial inquiry (Holtv . Scholefi eld.

6 T. R . So where the p laintiff’s pleadings alleged
that the defendant called the plaintiff a welsher
(meaning a person who dishonestly appropriates and

Canadian Cases.

1 7Words imput ing to the plaintiff having taken
a false oath

, but not in any jud icial proceed ing, or

on any occasion when i t would be an offence in
law

,
are not ac tionable (Hogle v . Hogle, 1 6 U . C . R .

51 8)
The words charged in the i declaration impute

the crime of incest
,
a crime not cogni zable in our

cour ts
,
and therefore not act ionable without

,

proof
ofspecial damage

”

(Palmer v . Solmes, 3 0U . C . C . P .

482— Osler , J )
No action will lie for words spoken where t hey

only refer prospec tively to some act which if comT

mitted would be a crime (Conkey v . Thompson, 6

U . C . C . P . 23 8 Hall V . Carty, N . S . Reps.

(James),
A general charge of forswearing 1s suffi c ient to

maintain an ac tion of libel, butw here the charge
is to be found by implication from one or more
writings the case is d ifferent (Cahes v . Keating ct al. ,
4 N . S. (Russell Gelder t),
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(8) Again, to allege the p resent possession of an

infectious, or even a venereal . disease is actionable, but
a charge of past infection is not for it shows no present
unfi tness for society (see Carslalte v . JIapp ledoram,

2

T. R . 47 3 ; B loodzror th v . G ray, 7 M. G .

(9) It is quite clear that , as regards a man
’

s business,
or profession, or office, if it be an Qfiice of p rofit, the

mere imputation of want of abil ity to discharge the

duties of that office, is sufficient to support an action .

It is not necessary that there should be imputation
of immoral or disgraceful conduct ; the probab ility of

pecuniary loss from such imputation obviates theneces
sity of proving special damage. But the mere dis

paragement of a tradesman’

s goods is not sufficient .
The disparagement must be of his unfi tness for business
(see White v . Mellin

,

1 9
[1 895] A. C. 01

°

some allega

Canadian Cases.

these words are appli cable as well to a person not
a clergyman as to a clergyman,

and cannot be
actionable as referable to the plaint iff’s profession,

and they are not act ionable in themselves” (Tighe
v . Wicks

, 3 3 U . C . R . 482— Morr ison, J
1 9W here a man falsely and mali c iously makes a

statement d isparaging an ar t icle which another
manufactures 01

° vends, although in so doing he
casts no imputat ion on his personal 01° professional
character , and the1 eby causesan injury , and special
damage is proved , an action may be maintained

(Acme Silver Co. v . Stacey, 2 1 O. R . 261 ; and see

cases under note ante
, p .

“ It is not necessary that the words should dis
parage the plaint iff as to his unfi tness for business.

want of capaci ty , or unskilful conduct therein.

I t is sufficient to maintain an act ion to impute
insolvency , or anyth ing calculated to impugn his
fi nancial cred i t or stand ing. Special damage isnot
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tion which must necessarily injure his business (see
Royal B aking Powder Co . V . lVright, Crossley it Co .

, 15

Rep . Pat. Cas. Thus, words imputing drunken
ness to a master mariner whilst in command of a ship
at sea are actionab le p er se (I rwin v . B randwood, 2

H. C . 960 ; 3 3 L . J. Ex . And similarly where
a clergyman is benefi ced or holds some ecclesiastical
office, a charge of incontinence is actionable ; but i t is
not so if he holds no ecclesiastical office (G allwey v .

Marshall, 23 L . J. Ex .

So to say of a surgeon
“ he is a bad character ; none

of the men here w i ll meet him,

”
is actionable (Southee v .

Denny, 1 7 L . J . Ex . 151 1 Ex. Or of an attorney
that he deserves to be struck off the rol l (Phillips v .

Jansen, 2 Esp . But without special damage it is
not actionable to impute to a solicitor insolvency (Dauncey

i f

Canadian Cases.

necessary to be proved (Lott v . D rury, 1 . O. R . 582
—Hagar ty ,
To maintain an action for slander of t i tle, the

wor ds must be followed as a natural and legal

consequence by a pecuniary damage to the plain
t iff

,
which must be specially alleged and proved ,

and mere words of caut ion are not enough (Gordon
V . McGibbon, N . B . Reps , 3 Pug.

“ I can see no d ifference between the slander of a
steamboat and the slander of an inn or any other
med ium of business by wh ich profit is made. The

same principle governs all. No words t hat can

be used respect ing the vessel or the inn can be

actionable per se, like slanderous words uttered
respecting the person. The wordsmust be shown
to have occasioned damage, and then a cause of

action arises (Per Robinson, C.J .
,
in Hamilton v .

Walters, 4 U . C . R . (O. S. ) 27 ; and see cases
under note ante, p .

223

A r t. 47
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V . Holloway, [1 901 ] 2 K . B . or to say
“ he has

defrauded his creditors, and been horsewhipped off the

course at Doncaster ,
” because this has no reference to

his profession (see also J enner v . A
’

B eckett, L . R. 7 Q . B .

1 and .Miller v . Darid
,

20 L . R. 9 C . P . But this

Canadian Cases.

W here inan act ion for defamation brough t by a
person describing h imself in the declarat ion as a

druggist , vendor of med icine , and apothecary
, the

witnesses proved that several persons practising
physi c had pu1 chased med icine f1 om h im ; th is
evidence upon amotion f01 nonsui t was cons1de1 ed
sufficient to suppmt the 1 e1 d ic t (Tan a v . Stark

weather Taylor ’s K . B . Reps.

Words imput ing the crime of incest to a pai d
preacher or an exh01 ter of the Methodist Chu1 ch
are of themselves act ionable, without showing a

Special damage arising from the slander
,
on the

ground that the tendency of the slander is to
occasion the loss of plaintiff’

s employment or

office ; nor is i t any object ion to such action t hat
the slander was not spoken with reference to the

Office (Starr V . Gardner , 6 U . C . R . (O. S. )
W here the libel is on a member of a firm in

respect ofhis t rade or business the par tner libelled
can recover without proof of special damage, but
the par tners must sue jointly for any special
damage sustained by the copar tnersh ip (Bricker
V Campbell, 2 1 O. R . 2 1 1 -MacMahon,

J ).
I t is t rue no special damage was alleged or

proved . I t need not be if the words are spoken
of a t radesman in the conduct ofhis business.

The plaint iff avers he is a corn merchant carrying
on ex tensive business in buying wheat on commis
sion and otherwise ; the defendant says that he
sold wheat to the plaint iff, who cheated h im out of

two bushels and the resi due of the words spoken
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A r t . 47 . (which isnot actionable) . The point being that law is, but
wit is not, essential in the profess1011 of a counsellor (see
p er POLLocx arguendo, Ayre v . C raven,

2 Ad. E11.

(10) W ith regard to slander upon persons holding
mere offices of honour

,
the loss of which would not

necessarily involve a pecuniary loss, the mere imputa
tion of want of ability or capacity is not enough . The

imputation to be actionable p er se
, must be one which ,

if true, would show that the plaintiff ought to be and

could be deprived ofhis office by reason of the incapacity
imputed to him . The implied damage is the risk of loss
of the office which he holds. Thus

, an imputation of

drunkenness against a town council lor is not actionab le
without proof of special damage . For such conduct

,

Canadian Cases.

plaint iff, that , in the absence of evi dence to show
how thewords proved were spoken andunderstood

,

the cour t could not frame an innuendo to conform
to the evi dence.

On the t rial defendant called plaintiff as a wi t
ness, and,

plaint iff having admi tted that he had
collected a sum of money for a client wh ich he
failed to pay over , and that he had given a note for
the amount collected whi ch he had also failed to

pay, and that a judgment had been obtained
against h im for the amount , which was unpai d at
the t ime of the tr ial. Held, that t h is evi dence
showed conduct wh ich was d ishonourable to

plaint iff as a solic i tor , and fully justified the

language used by defendant . Held
,
that if the

words proved were spoken and understood in the

sense t hat plaint iffwasnot an honourable solici tor ,
defendant had substant iated a good defence.

Held, that the communi cation was a privileged
one, L . being a par ty who had an interest in
knowing of it(Tobin v . Gannon, 3 4N . S. L . R.
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however objectionable, is not such as would enable him
to be removed from, 01

° deprived of that office, nor is it a
charge of malversation in his office (Alexander v . J en

kins, [1 892} 1 Q . B . 7 But a charge of dishonesty
in his office, against one who holds a publ ic office of

trust , such as that of an alderman of a borough , is

actionable w ithout special damage, even although there
be 11 0 power to remove him (B ooth v . Arnold, [1 895] 1

Q . B . The American Courts have held that to say

of a magistrate (apparently an unpaid He is

a damned fool of a justice, is actionab le per se (Sp ier ing
v . Andrea, 3 0 Am . Law Rep . It seems somewhat
curious that the point has never arisen here, where a

similar form of defamation is far from unusual ; but,
perhaps, our magistrates are less sensitive, and more
sensible.

ART . 48 .

— Publication.

The making known, knowingly or negligently ,
of a libel or slander to any person other than the

object of it, is publi cation in its legal sense .

(1 ) Though , in common parlance, that word [publica
tion] may be confined to making the contents known to

Canadian Cases.

91 For defini t ion of publi cat ion see the Criminal
Code, 1 892 , sec t . 286 . Themanager ofthe defeu
dant company handed to his stenographer to be
type-wri tten a d raft let ter wri tten in the interest of
the Company , but unconnected wi t h its ord inary
business, wh ich contained defamatory statements.

Held
, t hat privilege was taken away by the

publication to the stenographer , and the defendant
company was liable (Puterbaughv . GoldllfedalFurni
ture Company, 7 O. L . R .

N
)

N
)
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the public, yet its meaning is not so l imited in law . The

making of it known to an
“indiv idual is indisputably , in

law , a publishing
”

(Rea
°

v . Burdett, 4 B . Ald.

Pub l ication,
therefore, being a question of law , it is for

the jury to find whether the facts by which it is
endeavoured to prove publication are true ; but for the
court to decide whether those facts constitute a publ ica
tion in point of law (Street v . L icensed Victuallers

’

Society,

22 W . R. 553 ; Hart v . kVall, 2 C . P . D .

(2) If the l ibel be contained in a telegram, 01
° be

written 011 a post card , that is publication, even though
they be addressed to the party libelled ; because the
telegram must be read by the transmitting and receiving
officials, and the post card w ill in all probab ility be read
by some person in the course of transmission (Williamson,

v . Freer ,

22 L . R . 9 C. P . unless the statement on the

Canadian Cases.

A libel may be published by transmission
th rough the elect ri c telegraph (Dominion Telegraph

Co. V . Silver , 10 S. C . R .

I am at a loss to understand how a newspaper
proprietor can be liable for the publi cat ion of a

libel and the par ty who prepares the libel and

delivers i t at the offi ce of the newspaper for
publi cat ion, and wi thout whose acts no publica
t ion of the libellous mat ter could take place, can
escape an equal liabili ty wi th the printer or

publisher of the paper : t hey are all engaged in
one and the same t ransaction,

viz .
,
collecting,

transmitting and publish ing mat ter collected , the
aid and par ticipat ion of all being necessarv to the
publi cation“

(fi nd — Ri tch ie, C .J .
,

An action for oral slander will not lie against
several defendants j ointly (Carrier v . Garrant et al. ,
2 3 U . C . C P . 276 ante

, p .
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geedr se that if a defamatory statement be made to the
w ife of the plaintif, that is a sufficient publ ication to

sustain an action (Wenman v . Ash, 1 3 C. B .

ART . 49 .

-Justification.

That the statements complained of as de

famatory are t rue in fact is an absolute defence in

an action of defamat ion.

(1 ) The burden of proving a defence of justification
lies 011 the defendant : and if justification be set up

it
’

must be strictly proved , and it is not enough to say

that the statements are partly 01° in themain true. The

plaintiffmust provethatthe factsalleged in justification are
at any rate substantially true in everymaterial particular .
Nor is it enough to show that the plaintiff had a general
reputation for the misconduct al leged . It must be proved
that in fact he was guilty of the misconduct (Wood v .

D urham, 2 1 Q . B . D .

(2) L ITTLEDALE , J thus explains the princip le of the

defence of justification :
“ If the defendant rel ies upon

the truth as an answer to the action, he must plead that
matter specially ; not because it negatives the charge of

malice (for a person may wrongful ly or mal iciously utter
slanderous matter though true, and thereby subject him
self to an indictment), but because i t shows that the
plaintiff is not entitled to recover damages. For the law

w ill not permit aman to recover damages in respect of

an injury to a character which he either does not, 0 1
°

ought not to, possess (see lll
‘
l’herson v . Daniels, 10

B . C . 263 , at p .

(3 ) Closely akin to the defence of justification is that
of fair criticism of a matter of public interest. It was

at one time considered , that criticisms 011 matters of

publ ic interest, such as books, works of art, plays,
the acts of publ ic men, and the like, were privileged
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communications, and that proof of actual mal ice was

necessary in order to give rise to an action by the person
criticised . This is

,
however , 11 0 longer the law . The

true rule, as laid down by the Court of Appeal in
Alerirale v . Carson (20 Q . B . D . is, that where
an action of l ibel is brought in respect of comment on
amatter of public interest , the case is not one ofprivi lege
properly so called , and it is not necessary in order to give
a cause of action, that actual malice should be proved .

The question is one for the jury , whether the disparaging
statements go beyond the l imits of fai r criticism. In

other words, Is the article, in the op inion of the jury ,
beyond that which any fair man however prejudiced 01°

however strong his op inion may be, would say of the

work in question ? Every latitude must be given to

opinion and to prejudice, and then an ordinary set

of men, w ith ordinary judgment, must say whether
any fair man would“ have made such a comment on

the work. It is very easy to say what would be clearly
beyond the limit if

,
for instance, the writer attacked the

private character of the author . But it is much more
difficult to say what is within the limit . That must

depend upon the circumstances of the particular case. ’

Mere exaggeration, 01
°

even gross exaggeration,

would not make the comment unfair . However wrong
the opinion expressed may be in point of truth, or how

ever prejudiced the w riter , it may stil l be w ithin the

prescribed limit (per Lord E SHER ,
M.R . ,

in Illericale v .

Carson,
20 Q . B . D .

Lord TENTERDEN ,
in a passage in his judgment in

lilacleod v . IVakley (3 C . P . quoted with approval
by BOWEN ,

L .J.
,
in the above case, said : “ Whatever

is fair , and can be reasonably said of the works of

authors or of themselves as connected w ith their works,

is not actionable unless i t appears that , under the

pretext of criticising the works, the defendant takes an
opportunity ofattacking the character of the author .

”

23 1

49 .
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So, comment 011 a musical p lay which a jury may not
think to be a just or reasonable appreciation of the work
cri ticised , isnevertheless not l ibellous ifit isan expression
of honest op inion and does not go beyond the limits of

what may fairly be called criticism (McQuire v . l’Vestcrn

Illorning News, [1 903 ] 2 K. B .

Under these principles, not only books and works
of art, but even tradesmen

’

s advertisements may be
fairly criticised (Paris V . L eryfl

?’ 3 0 L . J. C . P .

So, too, fair criticism is allowed upon the publ ic life of
public men, or men fi lling public offices ; such as the

conduct of pub lic worship by clergymen (Kelly v . Tinling,

L . R . 1 Q . B . provided such criticism does not touch
upon their private l ives (G athercole V . Ill-iall,

9*t 15M. W .

3 1 9 Odger v . illortimer , 28 L . T. or impute, w ith
out any foundation in fact , base and sordid motives

(Joynt V . Cycle Trade Publishing Cc . , [1 904] 2 K. B .

And the same rule appl ies to fair criticism of the past
exploits of one who is endeavouring to push a scheme of

national importance (Henwood v . I~Iarr ison, L . R. 7 C . P
But al though the acknow ledged or proved public

acts of publ ic men may be lawful ly criticised , that gives
11 0 right to publ ish false and defamatory statements

of facts, unless, of course, they are publ ished in the

course of parliamentary 0 1
° judicial proceedings (Daris v .

Shepstone,
25 1 1 App . Gas.

Canadian Cases.

23 ’

llaedoncll v . Robinson, 1 2 . O. A. I’ . 270.

B . V . Wilkinson 41 U . C . R . 1 ; F "
amur

Hamilton P 1 1nt1 1n/ and P ublishma C . ,o

R . 223 .

2“"lllills
'

V . Carman
,
1 7 . O. R . 22 3 ; Douglas V .

Stephenson,
29 . O. R . 6 1 6 ; The dlanitoba Frec Press

. Martin, 21 . S. C . R . 51 8 , and the Criminal Code.

1 892 , .s. 293 .
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prima facie wrongful without proof of actual

mali ce.

27

(2) No action lies for a statement made upon

an occasion which is absolutely privileged ,
although made mali c iously . Jud icial, Parlia

mentary and State proceedings are occasions of

absolute privilege.

(3 ) No act ion lies for a privileged communica

t ion
,
i.e for a communi cat ion made upon an

occasion of qualified privilege and fai rlywarranted
by i t , unless i t be proved to have been made

mali c iously in fact (Stuart Bell,
28

[1 891 ]
2 Q . B .

(4) Communi cat ions are made upon privileged

occasions if made by a person in d ischarge of

some publi c or private duty
,
whether legal or

moral, or in the conduct of his own affai rs In

matters where his interest is concerned . Such

communi cations
,
if fai rly warranted by any

reasonable occasion 0 1
°

exigency and honestly

made, are protected for the common convenience

and welfare of society (see Toogood V . Syn/ring,

1 C . M. dz R . , p .

(5) It is the duty of thejudge to determine

w hether an occasion 1 s privileged 0 1
°

not. and if

Canadian Cases.

27 Boss V . Bucke, 21 . O. R . 692 , and post, 246 .

28 G reen v Miller
, 3 3 S . C . R . 1 9 3 .
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it is, and there is no evidence of actual mali ce

to go to the jury , he must enter judgment for the

defendant (Clark V . M
'

olyneux, 3 Q . B . D .

(6) The quest ion whether a communi cation

made upon a privileged occasion
'

is privileged or

not, i.e. ,
whether the communi cation is fai rly

warranted by the occasion and made without

actual mali ce, is for the jury (Cooke v . Wildes,

5E . B . 3 28 , andper
,

LOPES, L .J .
,
in Pullman V .

Hill cf} Co.
, [ 1 891 ] 1 Q . B .

(7) If the occasion is privileged the onus is on

the plaintiff to prove malice, i.e. , actual malice

0 1
° mali ce infact (Clark V . llfolyneuze, 3 Q . B . D .

2 3 7 ; Je
-noure v . D elmegc,

29

[ 1 89 1 ] A. C .

Canadian Cases.

29 In case for slander , the defendant may, under
the general issue, show that the words were used
in a privileged communicat ion, and where the

words imputed slanderous are spoken on an

occasion when
,
ei ther from publi c duty

,
private

interest , or the relat ion of the part ies to each
other , the character of the par ty complaining
may be freely d iscussed , the jury must find
express mali ce upon evidence sufficient to warrant
thei r find ing before the defendant can be pro

nounced guilty (Bielna
-ds v . Boulton, 4 U . C . R .

(O. S.)
Boberts V . Cli11tic

,
46 U . C . R . 264 ; Wilcoeks V .

Howell
,
5O. R . 3 60 ; (.Jolrin V . McKay, 1 7 O. R .

2 1 2 Blagden V . Bennett, 9 O. R . 59 3 ; Stewart V .

Scull/corp ,
25 O. R . 544 ; ll

'

r

ells V . L indop , 15

O. A. R . 695; l i
’
obinson V . D an

,
24 O. A. R . 287 .

I th ink the law is very clear on t h is subject .
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(8) A communicat ion is made mali c iously in

fact if made from an ind irect mot ive, such as

Canadian Cases.

I t is for the judge to rule whether the occasion
creates privilege . I t is clear that defendant was
de facto, and, I th ink,

dc jurc, in the d ischarge of

a publi c duty , and the words were spoken while
in the d ischarge of t hat duty

,
and in reference

thereto ,
to a subord inate officer having a corre

sponding duty , and therefore were privileged ;
that being so , i t is equally clear that the burden
of proof was on the plaint iff to show actual
mali ce . There was no evidence in th is case
whatever t hat the defendant was actuated by
motives of personal . spi te or ill-will ; and the

occasion and surround ing ci rcumstances repel
the presumption of malice . Therefore

,
I th ink

the evi dence in th is case clearly establishes that
the occasion created the privilege, and that the
occasion was used bona fide and wi thout mali ce.

The plaint iff having given no evi dence ofmalice ,

i t was the duty of the judge to Say that there was
11 0 question for the jury , and to dii ect a nonsuit
0 1

°

a verd ic t fo1° the defendant (Dene 1 . 11 ate1 ba1 11,

S. C . R . 154,
155— Ri tch ie, C .J . [appeal fi cin

Supi eme Cour t ofNew B runswick allowed]
All questions of fact are with in the exclusive

province of the jury , but quest ions of fraud and
mali ce may be sai d to be more peculiarly so than
any other ; and the cour t in those cases doesnot,
I t h ink

, whei e the defendant is acqui t ted of the

hand or mali ce , eve1 exercise the I ight of send ing
the case to a second ju1 1 in the same manne1 as in
other quest ions of fact wh ich appear to the cour t
to be found against the e1 idence

,
0 1

°

as in cases
whe1 e t hose issues ar ,e in the jiIdgment of the
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reason which makes the occasion privileged , but for
an indirect and wrong motive. Malice does not

mean mal ice in law
, a term of p leading, but actual

mal ice, that which is popularly cal led mal ice . If a man

is proved to have stated that which he knew to be false,
11 0 one need inquire further . Everybody assumes

thenceforth that he was mal icious, that he did do a

w rong thing from some wrong motive. So,
if it be

proved that out of anger 01
° for some other wrong

motive, the defendant has stated as true that which
he does not know to be true, and he has stated it
whether it is true or not, recklessly , by reason ofhis

anger 01
°

other motive, the jury may infer that he used
the occasion not for the reason which justifies i t , but for
the gratification of his anger 0 1° other indirect motive.

(1 ) Speeches in Parliament are absolutely and irre
buttably privi leged (Stockdale v . Hansard, 9 A. 85 E . 1 ;

Dillon V . B alfbnr ,
20 L . R . Ir . and a faithful

report in a publ ic newspaper of a debate of either House
of Parl iament , containing matter disparaging to the

character of an individual which had been spoken in

the course of the debate, is not actionab le at the suit
of the person whose character ‘

has been cal led in

question (l/Vason V . lValter , L . R . 4 Q . B . State

ments of w i tnesses before Parliamentary Committees
are also privileged (Gqfiin v . Donnelly,

3 0 6 Q . B . D.

(2) Statements of a judge acting judicial ly , whether
relevant or not, are absolutely privileged (Scott v . Steins

fi eld, L . R . 3 Ex . and so are those of counsel ,
however irrelevant and however mal icious (Munster v .

L amb, 1 1 Q . B . D . Sol icitors acting as advocates
have a like privilege (Ib. and dIackay V . Ford, 29 L . J .

Canadian Cases.

3 0 The Cr iminal Code, 1 892 , sect . 290.
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Ex . Statements of w itnesses made in the course
of proceedings in a.

court of justice, or in any authorised
tribunal acting judicially , can never be the subject of

an action (Seaman V . N etherclift,
3 l 2 C . P . D . 53 B a'

r
’

l
'

att

v . Kearns
, [1 905] 1 K. B . and a mil itary man

giving evidence before a military court of inquiry which
has not power to administer an oath ,

is entitled to the

same protection as that enjoyed by a w itness under
examination in a

_

court of justice (Dawkins v . Rot-eby,

L . R . 7 H . L . So also is a person who fills in a

form required for obtaining a lunacy order (Hodson v .

Pare
, [1 899] 1 Q . B . Communications relating

to affairs of State made by one officer of State to

another in the course of duty are also absolutely privi
leged (Chatterton v . Secretary of Statefor India,
2 Q . B .

In speeches before district and county
—

councils,
and the like, although the occasion is privileged , the
privilege is not (as in the case of:Parliament) absolute,
and the speaker is only protected in the absence of

actual mal ice (Royal Aquarium Society v . P a'

rla
'

nson,

3 2

[1 892] 1 Q . B . 43 1 ; P ittard v . Oliver , [1 89 1 ] 1 Q . B .

(4) Fair and accurate reports of trials (unless obscene
or demoral ising) published in a newspaper contempo
raneously w ith the proceedings are privileged (51 52

Vict . c. 64,
s. 3 (Law of L ibel Amendment Act,

and the same rule app lies to a report of an ex par te

appl ication for a summons, made to a magistrate in open
court (Kimber v . P ress Association,

3 3
[1 893 ] 1 Q . B .

And a report of a trial publ ished by a private person is

Canadian Cases.

3 1 Cowan v . Landell
,
1 3 O. R . 1 3 ; and the

Criminal Code, 1 892 , sect . 290.

3 2 Hanes v . B ILI
'

ILlMlI/L
,
26 O. R . 528 .

3 3 R . S. O. , 1 897 , c . (58 , sec t . 9 .

23 9
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probably pr inu
’

i J
'

aeie priv ileged in the absence of express
mal ice. But

, on the other hand , dicta of LORD HALS

BURY and Lord BRAMWELL in the case of Maedougall v .

Knight (1 4 App . Gas. 1 94) lay it down that a report of
the judge

’

s summing up , or judgment only , is not a fair
report of a trial , and is only privileged if, in point of
fact , the summing up or judgment gave reasonable
opportuni ty to the reader to form a correct conclusion.

The publication, by the order of magistrates, of the

report made to them by the chief constable as to the con

duct of publicans is priv ileged , in the absence of actual
malice (Andrews v . Nott-B o

'

zeer , [1 895] 1 Q . B .

(5) Reports of their proceedings publ ished by quasi
judicial bodies

,
bmnifi de and w ithout any sinister motive,

are priv ileged . For instance, where the General Counci l
of Medical Education and Registration (who are em
powered by statute to strike the names of persons off the
register of qual ified medical practitioners) struck off the

p laintiff’

s name, and,
in their annual publ ished report,

stated the circumstances which induced them to do so,

it was held that in the absence of actual mal ice the

publ ication was priv ileged (Allbutt v . G eneral Council,

etc. , 3 7 W . R . The Court ofAppeal intimated that
the same principle would apply to reports of the pro

ceedings of all bodies entrusted by Parliament w ith
duties in which the publ ic are interested , e.g. , county
councils and the l ike. If, however , the statement is

publ ished maliciously , the privilege is gone, as there is
no absolute privilege in such cases (Royal Aquarium
Society v . Parkinson, [1 892] 1 Q . B .

(6) By s. 4 of the Law ofL ibel Amendment Act, 1 888

(51 52 Vict . c. it is enacted that a fair and

Canadian Cases.

R . S. O.
, 1 897 , c . 68 , sec t . 8 ; and the Criminal

Code, 1 892 , sect . 29 1 .
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was a valet , and whilst he and his master were staying
at Newcastle

'

as the guests of the defendant, who was a

Canadian Cases.
part iali ty , corruption and connivance at extor

t ion, signed by a number of persons, and praying
for redress, is an absolutely pr ivileged communica
t ion in its nature , and no act ion for libel will lie
upon i t , t hough the defendant had ci rculated i t ,
and bech the means of obtaining signatures to it
of ind ivi dualswho knew noth ing of the facts stated
in such pet i t ion,

and some ofwhom supposed i t to
be amat ter ofa totally d ifferent descript ion (Stanton
v Andrews, 5U . C . R . (O. S.)

The declarat ion in the celebrated B ill ofRigh ts
has been relied on by the defendant . That declara
tion That i t is the r ight of the subject to pet i tion
the King, and t hat all commitments and proseou
t ions for such peti t ions are illegal; and i t is relied
upon not without reason as a solemn recogni t ion
by the highest author i ty of a principle of the law

which cer tainly applies to the case before us

(I bid — Robinson, C .J .
, at p .

S. , the generalmanager of the defendants
’ rail

w ay, without special instructions of the d i rectors,
dismissed the plaint iff, a conductor , for alleged
dishonesty ; and by his d irections placards describ
ing the offence, and stating the plaint iff

’

s d ismissal,
were posted up in the company

’

s private offices (in
some ofwhich they were seen by st rangers), and
in ci rcular books of the conductors, for the inf01

mat ion and warning of the company ’

s employees,
m number . It was held that the communica

t ion to the employees was privileged , as made by
a person having a duty or interest to persons having
a corresponding duty or interest (Tench v . G reat

Western Railway Co.
, 3 3 U . C . R .

“ But I have heard no argument , nor have I
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magistrate and mayor of Newcastle, the chief constable
showed the defendant a letter which he had received
from the Edinburgh pol ice stating that the plaintiff was

Canadian Cases.

found any author i ty , which shows that a notifica
tion,

wri tten or printed , to all the employees, that
one of them was d ismissed , assigning the cause
truly

,
would enable the par ty d ismissed , even though

he were charged with fraud towards his employers,
to maintain an action ; for I th ink i t is clear such
a communicat ion is privileged

”

(Mid — Draper ,
C .J . , at p . 1 6 ; Hanes v . Burnham

, 23 O. A. R .

An action for a libel contained in communica
t ions made to the executive Government wi th a

view to obtaining redress, cannot be sustained ,
unless i t can be proved that the par ty making them
acted mali c iously , and without probable cause
(Rogers v . Spalding, 1 U . C . R . 258 ; Corbett v .

Jackson, 1 U . C . R .

Defendant , a Government detective, knowing
that M. was in par tnership wi th the plaint iff,
informed h im that the plaint iff was connected
with a gang of burglars, which defendant had
been the means of breaking up, and put h im upon
his guard . I t was held that the communi cation
was privileged , and, there being no evidence of

mali ce, t hat the plaint iff was properly nonsuited

(Smith v . Armstrong, 26 U . C . R.

Where thewords used maybe reasonably under
stood ‘

to impute that the person add ressed had

previously stolen similar ar ticles t hey are action
able (Hunter v . Hunter

,
25U . C . R . 145, ante, p .

A complaint add ressed to a publi c body , or to
Government , respecting the conduct of an officer ,
whose conduct the Government or such publi c
body may have the power of cont rolling, is not

necessarily a privileged commumcation. That

243
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suspected of having committed a theft at a hotel in Edin
burgh which hehadrecently left, and suggestinga cautious
inquiry . The defendant , w ithout making any inquiry ,
told the plaintiff’s master privately that there had been
a theft at the hotel and that suspicion had fal len on the

plaintiff. It was held that the defendant made the state
ment to the plaintiff’s master in discharge ofa moral or
social , though not a legal duty , and that the occasionwas
privileged . There being no ev idence ofmal ice judgment
was given for the defendant.

(8) So advice given,
in confidence, at the request of

another , and for his protection, is privileged ; and it

seems that the presence of a third party makes no

difference (Taylor v . Hawkins, 1 6 Q . B . 3 08 Clark v .

Canadian Cases.

depends on the mot ives with which such com
munication is made (Corbett v . Jackson, 1 U . C . R .

A niece wrote to her aunt , with whom she was

on terms ofgreat int imacy , and whom she was in

the habi t of staying with , a let ter , making, on the

author i tyofa correspondent , statements derogatory
to the character ofa clergymanwell known to niece
and aunt , who was a frequent visi tor at the aunt ’s
house, and i t was alleged on the one si de and

denied on the ot her that in the let ter , which had
been destroyed , the niece told the aunt “ to spread
th is about town at once. Held, that such amoral
and social duty existed as made the communica
t ion a privileged one ; and that though a d i rection
to spread the statement about would be some

evidence ofmali ce , i t should have been left to the
jury to saywhet her t hat d irec tion had been in fact

given.

Judgment of Rober tson, J reversed (Fenton
v . Macdonald, 1 901 , 1 O. L . R .
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(one of their guards), on the ground that he had been
guilty ofgross neglect of duty, and published his name
in amonthly circular addressed to their servants, stating
the fact of, and the reason for , his dismissal, it was held
that the statement was made on a priv ileged occasion,

and that the defendants were not liable. For , as Lord
E SHER , M.R. , said , Can any one doubt that a railway
company, if they are ofOpinion that some of their servants
have been doing things which , if they were done by thei r
other servants, would seriously damage their business,
have an interest in stating this to their servants And

how can it be said that the servants to whom that state
ment ismade have no interest in hearing that certain
things are being treated by the company asmisconduct ,
and that if any of them should be guilty of such mis
conduct, the consequence would be dismissal from the

company ’s serv ice (Hunt v . Great Nor thernRail. Co. ,

4z

[1 891 ] 2 Q . B .

(1 1 ) However , imputations which , if made to persons

Canadian Cases.

Ross v . Bucke, 2 1 O. R . 692 , ante, p . 2 3 4 ; Wells

v . L indop ,
1 4 O. R . 275; L emay v . Chamberlain,

1 0 O. R . 63 8 ; Todd v . Dun Wiman eff; Co. and

Chapman,
1 2 O. R . 79 1 .

The meaning in law of a privileged communi
cat ion is a communication made on such an

occasion as rebuts the p rima facie inference of

malice arising from the publi cat ion of mat ter
prejud icial to the character or cred i t of the plain
t iff, and th rows on the lat ter the onus of proving
mali ce in fact , i.e.

, that the defendant was actuated
by mot ives of personal spite or ill-will, or some

other ind irect or improper mot ive independent of
the occasion on which the communicat ion was

made (Todd v . Dun Wiman of Cc .

,
15 O. A. R .

91 , 92— Bur ton, J .A. and Robinson. v . Dun, infra).
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having a corresponding interest, would be privileged in
the absence of actual mal ice, cease to be so if spread
broadcast . Thus, imputations circulated freely against
another in order to injure him in his call ing, however
bond fi de made, are not privileged . For instance, a
clergyman is not privileged in slandering a schoolmaster
about to start a school in his parish (G ilpin v . Fowler ,

9 Ex . So, the unnecessary transmission by a post

Canadian Cases.

Holliday v . The OntarioFarmers
’Mutual Ins. Co. ,

1 Tupper ’sReps. inAppeal, 483 ; Tenehv . G . W .Ry. ,

ante, p . 242 .

43 Where defendant , a clerk in the Receiver
G eneral

’

s office, told his principal that the plain
t iff

,
another clerk, had robbed h im (the R .

-G . ) of
money there being no proof that any money had
been stolen, or that the Receiver-General had ever
suspected i t , it was held t hat such communi cat ion
was not privileged .

P er Sherwood , J When a master gives a

character of his servant , whether he is requested
to do so or not, mali ce will not be presumed , but
must be expressly proved to sustain an act ion.

The super intend ing authori ty of a master and the
subord inate si tuat ion of a servant necessarily
imply a righ t in the master to express an opinion
of the conduct and moral principles of a servant .

The interests of society sanct ion t h is righ t , and
the poli cy of the law supports i t , but i t seems to

me no good arguments can be found in favour of
a righ t in the servant to impeach the character of
a th i rd person to his master whenever he mayfeel
d isposed , without anyapparent cause for his asser
t ions. I am inclined to th ink the communi cat ions
of a servant to his master stand on the same

foot ing as other communi cat ions made from one

ind ivi dual to another in society , and may be

247
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~

office telegram of l ibellous matter , which would have
been privileged if sent by letter , avoids the priv ilege
(Williamson v . Freer ,

44 L . R. 9 C . P , Andwhere by
the defendant ’s negligence that which would be a

privileged communication ifmade to A.
,
is in fact placed

in an envelope directed to B .
,
whereby the defamatory

matter is published to B .
, the defendant w i ll be liable

(Hebditchv .MaeI lwainc,
45
[1 894] 2 Q . B .

Canadian Cases.

confidential, and consequently privileged , or not,

accord ing to the facts and ci rcumstances which
at tend them and the occasion on wh ich they are
made. When the words are spoken in the dis

charge of any duty , the performance of which is
required by the ord inary exigencies of society ,
although the par ty was under no absolute and

legalobligat ion to perform i t , the occasion operates
in the nature of evidence, and supplies a prima

facie justification (Prentice v . Hamilton, 1 Draper ,
K . B . Reps. 410 Nolan v . Tipping, 7 U . C . C . P .

524)
44 Holliday v . Ontario Farmers

’

lllutual Ins. Co.
, 3 8

U . C . R . 76 .

45Boatyard v . Barthelmes
,
24 O. A. R. 43 1 ; Gorst

1 3 0 . R . 644.

In a mor tgage foreclosure action the L ion
Brewery Co .

, as second mortgagees, was joined as
a par ty defendant , and a mercantile agency pub
lished m a notice or ci rcular d istributed amongst
its subscribers

,
that awri t had been issued against

the L ion Brewery Co.
,
claiming foreclosure of a

mortgage and indicatihg by means of the words
etal. that there were other defendants. I t washeld
that the publi cat ion was libellous and not privi
leged (Lion B rewery Co. v . The Bradstreet Cc . , 9

B . C . Reports,
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person the subject of it unfit to associatew ith hisw ife and
daughters), the slanderer cannot excuse himselfby saying,
True, I told the husband, but I never intended that he

should carry the matter to his w ife.

’

In such case the

communication is priv ileged , and an exception to the

rule to which I have referred ; and the originator of the

slander , and not the bearer of it , is responsible for the
consequences.

(2) But where A. slandered B . in O.

’

s hearing, and C

w ithout authority , repeated the slander to D.
, per quod

D . refused to trust B . ; it was held that no action lay
against A. , the original utterer , as the damage was the
resul t of O.

’

s unauthorised repetition and not of the

original statement (Ward v . lVeeks, 4MOO. P .

(3 ) So the printing and publ ishing by a third party of

oral slander (not per se actionable) renders the person
who prints

, or writes and publ ishes the slander , and all
aiding or assisting him,

l iable to an action for l ibel ,
although the originator , who merely spoke the slander ,
w il l not be l iable (llI

’

Greyor V . Thu'

aites, 3 B . C .

(4) Upon this principle the publisher , as well as the
author of a l ibel , is liab le ; and the former cannot
exonerate himself by naming the latter . For ofwhat
use is it to send the name of the author w ith a l ibel that
is to pass into a part of the country where he is entirely
unknown The name of the author of a statement w ill
not inform those who do not know his character whether
he is a person entitled to credit for veracity or not

”

(p er

BEST
, J D e Cresp iyny v . li

'

ellesley, 5Bing.



LIBEL BY NEWSPAPER PROPRIETORS.

ART . 52 .
— Libels by Newspaper Proprietors.

48

(1 ) In an action for libel against the proprietor

or edi tor of any newspaper or other per iodical, the

defendant , in addi tion to plead ing the privileges

conferred on newspaper proprietors and ed itors

by the th ird and fourth sect ions of the Law of

L ibel Amendment Act, 1 888 (supra, pp . 1 3 3 ,

may plead that the libel was mserted without

mali ce and without gross negligence and that at

the earliest subsequent oppor tuni ty he inser ted in

such newspaper or other per iod i cal a full apology ;

or , if such publi cat ion was published at intervals

exceed ing a month , that he offered to publish

such apology in any paper the plaint iff migh t

name . And with his defence, the defendant may

pay a sum into cour t by way of amends (6 7

Canadian Cases.

48 Farmer v . Hamilton Tribune Printing and Pub

tiskiny Co.
, 3 O. R . 53 8 .

In an act ion brough t against a newspaper com
pany for alleged libellous arti cles published in the
company ’

s newspaper
,
the not ice complaining of

the publicat ion given in pursuance of R . S. O.
,

1 887 , c . 57 , sect . 5, sub -sect . 2 [now R . S. O. , 1 897 ,
c . 68, sect . 6] was ad dressed to the ed i tor ofthe
paper and was served on the ci ty ed i tor at the

company
’

s office
, and a similar not ice was served

on the chai rman of the board of d i rectors at the

sai d office. Held, that t h is was a not ice merely
to the ed i tor and not to the defendants, and there
fore was not sufficient under the statute (Burwell
v . L ondon Free Press Printing Cc.

,
27 O. R.

25]

A rt . 52 .
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Vi c t . c . 96 , s. 2 . See Hawkesley v . B radshawe,

5Q . B . D . 22
,

(2) In any such action as aforesai d , the defen

dant shall be at liber ty to give in evidence in

mitigat ion of damages, that the plaint iff has

already recovered or brought act ions for damages

for , or has received or agreed to receive compen

sat ion in respect of, a libel or libels to the same

purport or effect (44 45Vi ct . c . 60, s. 6

ART . 53 .

— L imitation for Actions for

D efamation.

An action for slander must generally be com

menced with in two years next after the cause of

(a) The Act g ives very exhaustive definitions of “ Newspaper and

Proprietor. ” As to the consol idation of several act ions brought against
d ifferent persons for the same l ibel . see 51 8: V ict . c. 64. s. 5.

Canadian Cases.

49 In an action for libel contained in a news
paper the defendant may plead that the libel was
inser ted ih the newspaper without actual mali ce
and without gross negligence, and t hat before the
commencement of the ac tion, or at the earliest
oppor tunity afterwards, he inser ted in the news
paper a full apology for the libel (R. S. O. , 1 897 ,
c . 68 , sect .

50 Every action for libel contained in a news
paper shall be commenced wi th in t h ree mont hs
after the publicat ion complained of has come to

the not ice or knowledge of the person defamed

(R . S. O.
,
1 897 , c . 68 , sect .

As to costs in libel action when ver d ic t for
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OF MAL I C IOU S PROSECU TION .

ART . 54.
— D efinition.

(1 ) Mali c ious prosecut ion consists of the

malicious inst i tut ion against another of unsuc

cessful criminal, or bankruptcy , or liqui dation

proceed ings, without reasonable or probable

cause (see Churchill v . Siggers, 3 E . B . 9 3 7 ;

Johnson v . Emerson, L . R . 6 Ex . 3 29 ; and Quartz

Hill, etc. Co. v . Eyre,
52 1 1 Q . B . D .

Canadian Cases.

In Sherwood v . O’Reilly (3 U . C . R . i t was
held that in an act ion for a mali c ious arrest w i t h
out any probable cause ofact ion, i t is not sufficient
to establish a primafacie case, that the plaint iff
puts in at the tr ial the exemplifi cation of the

judgment in the former case, by wh ich i t appears
t hat a verd ic t was rendered for the defendant in
that action .

“ I was inclined to th ink upon the argument
that the record of acqui t tal, while wholly unex
plained , migh t , in an ac tion for mali cious arrest ,
be held to supply prima. facie want of probable
cause and malice so as to callupon the defendant to
show ground for the arrest . Upon examining into
the quest ion I have now no doubt that actions for
mali c ious prosecut ions, and for malic ious ar rests,



DEFINITION . 255

(2) Malicious prosecution causing actual Ar t. 54.

damage to the par ty prosecuted is a tor t , for

which he may maintain an action.

It w il l be seen from the above article, that in order to Analysis‘

sustain an action for malicious prosecution, fi ve factors

Canadian Cases.

stand on the same foot ing, as regards the onus of

proof ofwant of probable cause and mali ce, and
that the weight of authori ty is against the posi t ion
that a mere acqui t tal by the jury with noth ing
more shown, supplies any proof Of want Of pro
bable cause ; someth ing besi des that must be
shown tending to lead to a conclusion that the
plaint iffwas not proceed ing in good faith andwi th
a sincere convic tion that he had a legal cause of

action
,
though very sligh t evidence migh t be

received , for the purpose of put t ing the other par ty
on his defence.

”

I bid. Robinson, C .J . See also

ilc onald V . Cameron, 4 U . C . R . 1 .

Actions for mali c ious prosecution are founded
on the i dea ofbadfai t h onthepar t ofthe defendant .
W hen he acts honestly and without mali ce, under
a mistaken impression of facts, he will not be
liable in th is form of act ion, still less will he be
liable for the mistake ofthe justi ce in act ing upon
his informat ion (Lucy v . Smith

, 8 U . C . R . 520

Robinson,

“ We have consi dered the evidence in th is case
and the object ions taken at the trial. I t was not
necessary , In our opinion,

to prove t hat the
defendant made an informat ion on oath . I t was
enough to show that he set the magistrate in

mot ion. It is not alleged in the declarat ion that
the defendant d i d make any information on oath ;
that fact , therefore, is not brough t in issue, and
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must co-exist , viz . (1 ) a prosecution Of the p laintiff by
the defendant ; (2) want Of reasonable and probable cause
for that prosecution ; (3 ) mal ice ; (4) the determination
of the prosecution in favour of the party prosecuted ;
and (5) damage caused to that party by the prosecution.

Canadian Cases.

the action may be sustained wit hout showing i t .
As to the second Object ion, that the prosecution is
not shown to have been terminated— that is,
legally and Offi cially

— we find several cases in
which the allegat ion was merely , as in th is case,
t hat the person prosecuted was discharged by the
magistrate, as in Gregory v . B erley (8 C . (it P .

and i t is not ind ispensable to an action for

mali c ious prosecution that the par ty charged
should have been arrested or imprisoned . On

the contrary
,
i t is lai d down that the damage

which will sustain the action may be ei ther to
the plaint iff

’

s person by imprisonment ; to his
reputation by scandal ; or to his proper ty by
expense (Sinclair v . Haynes, 1 6 U . C . R . 251

Robinson,

In an action for mali ciously making a charge
against the plaint iff, before a magist rate, upon
which he wasar rested , and afterwards d ischarged ,
i t was held necessary to produce the informat ion
or layafoundat ion for secondary evi dence, and that
the plaint iff having done nei t her was properly
nonsui ted (Nourse v . Foster , 2 1 U . C . R .

Webber v . llc eod, 1 6 O. R . 609 ; Colbert v .

Hicks
, 5Tupper

’

sReps. in App . 571 .

NO act ion will lie for improperly putt ing the

law in mot ion in the name of a th i rd party ,
unless i t is alleged and proved that i t is done
mali ciously and without reasonable and probable
cause (illitchell v . lllcllfin'

rich, 22 O. R.
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ART . 55.
— Prosecution by the Defendant.

(1 ) The prosecut ion must have been insti tuted
by the defendant against the plaintiff, and not

merely by the author i t ies on fac ts furnished by

the defendant .

(2) A person who has not inst i tuted proceed

ings maliciously may be guilty of mali cious

prosecution if
,

after they have been begun

properly by himself or another , he cont inues

them mali ciously and without reasonable and

probable cause, as when in the course Of the

proceedings he acquires posi t ive knowledge Of

the innocence of the accused (per COOKBURN , C .J

in Fitzjohn v . Mackinder, 9 C. B . 505, and

see Weston v . Beeman
,
27 L . J. Ex. 57

(1 ) Thus, ifa person bonafi de lays before amagistrate

(a) This seems to be the effect of the cases cited ; but the point is
nowhere very clearly decided. Fitzjohn v . Blackinder should be carefully
studied, as the judges deciding it g ive different reasons for thei r decision .

Canadian Cases.

he was not just ified in charging the plaintiff
wi th theft

,
because he believed the dog was his

own ; the real quest ion being, not whether the
defendant believed the dog to be his, but whether
he believed that the plaint iff had stolen h im , and

that the case should have been left to the jury .

Judgment of the county court Of Mi d dlesex
reversed (Pring v . Wyatt, (1 903 ) 5 O. L . R . 505

Robitaille v . Mason and Young, 9 B . C . Repor ts,
499)



PROSECUT ION BY THE DEFENDANT .

a state of facts, w ithout makinga specific charge ofcrime,

and the magistrate erroneously treats the matter as a

felony , when it is in real ity only a civi l injury , and issues
his warrant for the apprehension Of the p laintiff, the
defendant who has complained to the magistrate is not
responsible for themistake. For hehasnot instituted the
prosecution, but the magistrate (Wyatt v . White, 29 L . J.

Ex . 1 93 Coop er V. B ooth
, 3 Esp. But if a person

goesbeforeamagistrate andmakesa specificchargeagainst
another , as by swearing an information that that other
has committed a criminal Offence, he is the person pro

sccuting, for he and not the magistrate has set the law

in motion. So, too, if a person instructs a sol icitor to
prosecute, he is l iable for the consequences if he does it
mal iciously and w ithout reasonab le and probable cause.

(2) It has been held that if a person acting bonajide
swears an information before a magistrate, under s. 10

Of the Criminal Law Amendment Act, 1 885, that he has
reasonable grounds for suspecting that a woman or girl
is detained for immoral purposes, and thereupon the

magistrate issues a search warrant , the person swearing
the information is not a prosecutor , as the magistrate
acts judicially upon such information, and the decision
of the magistrate that there is reasonab le cause for sus

picion protects the person giving the information (Hop e v .

Everett,
54 1 7 Q . B . D .

Canadian Cases.

54 “ If a private person, suspecting a felony to
have been committed , state facts to a constable,
and the lat ter on his own responsib ili ty makes an
arrest without a warrant , no act ion will lie for the
arrest against the private person. But if the

private person do more than simply put the law
in mot ion ; ifhe d irect or command the ar rest , he
may be sued in trespass. There is a d ist inction
between a private ind ivi dual and a constable in

259

Art . 55.
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ART . 56 .
— Want of Reasonable and Probable

Cause.

(1 ) The onus of proving the absence Of reason

able and probable cause for the prosecution rests

Canadian Cases.

the case Of an arrest for suspicion of felony . In

order to just ify a
_ pr iv_

ate person in causing the
arrest Of another , he only

_ _

make out

a reasonable of suspicion,
but he must

w

prove that a felony has actually been committed—0

by_ _

somebody whereas
_

having reason

able ground to suspect that a felony has been
commi t ted , is authou sed to the par tys_ u _

s

pected until inquirycan be made by the pi operfi

author i t ies ’

(Patterson v . Scott, 3 8 U . C . R. 644

Harr ison,

In laying an informat ion against the plaint iff,
the defendant only intended to charge h im with
having unlawfully carried away a saw , and stated
fac ts to the magistrate which merely amounted to a
charge of trespass, but in drawing the informat ion
the magistrate of his own accor d used the word
feloniously , which wor d the defendant d i d not

know the meaning of. Held, that under t hese
circumstances an action for malic ious prosecut ion
would not lie (Rogers v .

-Hassard,
‘ 2 Tupper ’s Reps.

in App .

A complainant who in good fai t h lays an

information for an Offence unknown to the law

before a magistrate, who thereupon without juris
diction convicts and commits the accused to gaol,
is not liable to an action for mali cious prosecut ion,

the essential ground for such an action being the
car rying on mali ciously and without probable
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(3 ) No defini te rule can be lai d down for the

exercise Of the j udge
’

s determinat ion (Lister v .

Perryman, L . R . 4H. L . 521 ) but the defendant

will be deemed to have had reasonable and pro

Canadian Cases.

and wherever t hat is the case a nonsui t should
follow of course for actions Ofmali cious prosecu
t ion are founded on the i dea Of bad fai t h on the

par t Of the defendant . When he acts honestly
and without mali ce, under a mistaken impression
of facts, he willnot be liable in t h is form Ofact ion,
st ill less will he be liable for any mistake of the

j ust i ce in acting upon his informat ion (Lucy v .

Smith, 8 U . C . R . 520— Robinson,

The case quoted from Salkeld [Sarilv . Roberts,
1 Salk. 1 3 ] is an express authori ty that in th is
case, when the plaint iff was imprisoned , the
ignoring of the bill by the grand jury was some
evidence ofwant Of reasonable andprobable cause.

The dicta of the j udges which I have quoted are in
accor dance wi th the general sentiment of the

profession, that the ignoring of the bill by the

grand j ury , on a charge of felony , when the defeu
dant h imselfwas the prosecutor and Went before
the jury , was evi dence of want of reasonable and

probable cause in an action for a mali cious arrest
andprosecut ion (McCrearyv . B ettis, 14U . C. C . P.

97— Ri chards,
Scougall v . Stapleto

'n, 1 2 O. R . 206 ; JIalcolm v .

PerthMutualFire Ins. Co.
,
29 O. R . 71 7 ; .Milner v .

Sanford, 25N . S.
. R . 227 , and Grant V . B ooth, 25

N . S. R . 266 .

In an action for mali c ious prosecution the exis

tence or non-existence of reasonable and probable
cause must be determined by the cour t . The j ury
may be asked to find on the facts from which
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bable cause for a prosecution where (a) he took

reasonable care to inform himself Ofthe true facts;

(b) he honestly , although erroneously , believed in

his informat ion,
and (c) that information,

if true,
would have afforded a primafacie case for the

prosecution complained of (see Abrath v . North

Eastern Rail. Co.
,
ubi supra).

Note, that in both malicious prosecution and false
imprisonment the question ofwhat amounts to reasonab le
and probable cause is for the judge. But there is this
important difference, .that in mal icious prosecution i t is

Canadian Cases.

reasonable and probable cause may be inferred ,
but the inference must be drawn by the judge

(Archibald v. llIcLaren, 2 1 S. C . R .

The quest ion ofreasonable and probable cause is
for the judge and not for the jury (Rice v . Saunders,
26 U . C . C . P . 27 ; Joint v . Thompson, 26 U . C . R.

51 9 , followed ; Wilson v. City of Winnipeg, 4Mani
toba L . R . 1 93 ; Wishart v . City of B randon, ibid.

453 ; llliller v . lllanitoba L umber and Fuel Co. , 6

M . L . R . 487 ; Anderson v . B ell
,
24 N . S. R . 100 ;

Raymond v . B ider, 24N . S . R. 3 63 1 .

No doubt , although the existence of probable
cause is a question of law , generally speaking, yet
where there is a confl i c t of evi dence, or where a
proper foundat ion is lai d by evi dence for inqui r ing
into themot iveswi th which a par ty acted , the ques
t ion maybecome a mixed question of law andfact ”

(Smith v . McKay, 10 U . C . R . 414— Robinson,

56 W here in the Opinion of the t rial judge want
Of reasonable and probable cause had not been
shown by the evidence, the charge to the jury
should be peremptory to find for the defendant

(Tyler v . Babington, 4 U . C . R .

263
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Art . 56 . f for the plaintiff to prove the absence Of reasonable and

probab le cause ; whereas in false imprisonment , the

imprisonment is prima. facie wrongful , and i t is for the
defendant , ifhe can, to prove that he had reasonable and
probable cause.

InHicks v . Faulkner (8 Q . B . D . , at p . HAWKINS, J
says : I should define reasonable and probable cause to

be an honest bel ief in the guil t Of the accused based upon
a ful l conviction,

founded upon reasonable grounds, of

the existence ofa state ofcircumstances, which , assuming
them to be true, would reasonably lead an ordinarily
prudent and cautious man,

placed in the position Of the

accuser , to the conclusion that the person charged was
p robably guilty of the crime imputed . There must be
first an honest bel ief of the accuser in the guil t of the

accused ; secondly , such belief must be based on an

honest conviction of the existence of
_

the circumstances
which led the accuser to that conviction ; thirdly , such
secondly mentioned bel iefmust be based upon r easonable

h — n h

grounds ; by this I mean such grounds as would lead
any fairly cautiousman in the defendant’s situation so

to bel ieve ; four thly , the circumstances so bel ieved and

rel ied 011 by the accuser must be such as amount to
reasonable ground for belief in the guil t of the

accused .

”57

A man who makes a criminal charge against another ,
cannot absolve himself from considering whether the

Canadian Cases.

57 “ Reasonable andprobable cause isthe existence
Of such facts and ci rcumstances as would exci te
in the mind of a reasonable man a belief Ofguilt
see Patterson v . Scott (3 8 U . C . R . l ecently
before me. Good fai t h mc 1 ely in making a

criminal charge is not sufficient . Mere suspicion
cannot in any case amount to 1 easonable and
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W ith regard to the amount of care which a prosecutor
is bound to exercise before instituting a prosecution, it
would seem that al though he must not act upon mere
tittle-tattle or rumour , or even upon what one man has
told his immediate informant , w ithout himself inter
v iewing the fi rst-mentioned man, yet where his imme
diate informant is himself cognizant Ofother facts, which ,
if true, strongly confirm the hearsay evidence, that w ill be
sufficient to justify the prosecutor in acting, w ithout first

going to the source of the hearsay (Lister v . Per r y/man,

”

Canadian Cases.

the facts ofhis case fai rly before counsel, andacts
bonafide on the opinion given by that counsel,
however erroneous the Opinion,

he is not liable to
th is act ion ”

(Fellowes v . Hutchison, 1 2 U . C. R .

6 3 4— Draper , J )
In actions for mali cious prosecution, or for

mali ciously arrest ing another , i t is always the rule
t hat the defendant has exculpated h imself if he

has fai rly and fully stated all the fac ts to the
magist rate, or to his professional adviser , or to

some other competent person to act and advise in
such a case

,
and he has been governed by thei r

d i rection or advice (Jackson v . Hide, 28 U . C . R .

296— Adam W ilson, J . but see Scouyall v . Staple

ton,
ante

,
p . 262 , and St. Denis v . Shoultz , infra).

Nourse v . Calcutt, 6 U . C . C . P . 15.

The law cer tainly seems to be now set tled that
ifa par ty laysall the facts ofhis case fai rly before
counsel, and acts bonafide upon the opinion given
by that counsel

,
he is not liable to an

'

action

(Rex v . Stewart, M. L . R . 264— Taylor ,
59 Hagarty v . Great Western Railway Co. ,

44

U . C . R . 3 1 9 ; Hamilton v . Cousineau , 1 9 O. A. R .

203 Cox V . Gunn, 2 N . S.Reps. (Russelldz Chesney),
528 ; see St. D enis v . Shoultz , 25O. A. R . 1 3 1 , post,

p . 269)
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L . R. 4H. L . But as circumstances are infinite in Art. 56 .

variety , it is quite impossible to lay down any guiding
principle as to what steps a person ought reasonably to
take for informing himself of the truth before instituting
a prosecution.

ART. 57 . Malice.

Malice means not necessar ily spi te or ill-will

but any indirect or improper motive -anymot ive

other than that of securing the ends of justice.

If there is want of reasonable and probable cause ,

mali ce may be inferred wi thout other evidence ;
but th is inference is not conclusive, and may be

rebut ted (Brown v . Hawkes, [1 891 ] 2 Q . B .

(1 ) If a person prosecutes another to prevent that I llustrations.

other bringing actions against him (L eith v . Pike, 2 W .

Canadian Cases.

60 An action of th is kind lies for the scandal
,

vexat ion, and expense the plaintiff has been
exposed to, and has suffered , and not for the

danger Of convi ct ion he has been subjec ted to ”

(Macdonald v . Henwood, 3 2 U . C. C . P . 440

W ilson, C .J . and see Campbell v . llc onell, 27

U . C . R . 3 43 ; lllcNellis v . Gartshore, 2 U . C . C. P.

464 Wilson v . Tennant, 25O. R .

The defendant had no legal ground of charge
against the plaint iff, but I am inclined to t h ink if
he honestly believed he had, and believed also

that the case was one of false pretences, he would
be just ified in prosecuting for i t . That would, of
course, be a mat ter to be submitted to the

j ury (Reid v . llfaybee, 3 1 U . C . C . P . 3 91 — W ilson,

C .J . ) (see also Crandall v . Crandall, 3 0 U . C . C . P .

497 , post, p .
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Bla. or to stop themouth Ofawitness (Haddr ickv .

Heslop ,
1 2 Q . B . or to frighten others and thereby

deter them from committing depredations on the prose
cutor

’

s property (Stevens v.MidlandRail. Co.
,
10Ex.

all these are indirect and improper motives which may
constitute mal ice.

(2) SO, too, where one is assaul ted justifiably, and

institutes criminal proceedings for the assault if in the

Opinion of the jury he commenced such proceedings
knowing that he was wrong and had no just cause Of

complaint , malice may be presumed (Hintonv . Heather ,
61

14M. W .

(3 ) In B rown v . Hawkes 2 Q . B . 71 8) it was
pointed out that a prosecutor may act w ithout reasonable
and probable cause and yet not be malicious. Stupidity
and malice are not the same thing ; and if the defendant
honestly bel ieved in the plaintiff’s guil t , and there is no
evidence that he was actuated by any improper motive,

even though he had not taken care to inform himself of
the facts, andhadno reasonable and probable causefor pro
secuting, yet he cannot be said to have actedmaliciously .

Canadian Cases.

6 1 Watt v . Clark
,
1 8 O. R . 602 .

W here a man has been prosecuted for an

assault , and bringsan action for mali ciousproseou
t ion, the finding t hat there was in fact an assault
is not decisive of the quest ion whether there was
a reasonable and probable cause for the proseou
t ion. The plaintiffis enti tled to have the ci rcum
stances relied On as a justificat ion for the assault
submit ted to the jury , and to have thei r find ing
as

.

to whether the defendant was conscious when
he lai d the information that he had been in the

wrong
”

(Sutton v . Johnstone, 1 T. R . 493 , dis

tinguished Routhier v . llIcLaurin, 1 8 O. R .
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ART . 58 .

—Failure of the Prosecution.

It is necessary to Show that the proceeding
alleged to have been inst i tuted mali c iously , and

without reasonable or probable cause, has ter

minated in favour of the plaintiff, if, from its

nature, i t be capable of such a terminat ion (Basebe
‘

v . lklatthews, L . R . 2 C. P . 684 ; and as to bank

ruptcy proceed ings, Metropolitan Bank v . Pooley,

10App. Gas.

(1 ) This rule,
which at first sight appears Somewhat

harsh , is founded on good sense, and applies even where
the resul t ofthe prosecution cannot be appealed (Basebev .

Matthews, ubi supra). As CROMPTON , J said , in

Castr ique v . B ehrens (3 0 L . J . Q . B .

“ there is no
doub t on principle and on the authorities, that an action
l ies for maliciously , and w ithout reasonable andprobable
cause, setting the law of this country in motion, to the

damage of the plaintiff. But in such an action
it is essential to Show that the proceeding alleged to be
instituted mal iciously and w ithout probable cause has

terminated in favour Of the plaintiff, iffrom its nature i t
be capable Of such termination. The reason seems to be

that , if in the proceeding complained of, the decision was
against the plaintiff, and was still unreversed , it would
not be consistent w ith the principles on which law is

administered for another court , not being a court of

appeal , to hold that the decision was come to without
reasonable and probab le cause.

”

(2) InMetropolitan B ankv . Pooley (10 App . Cas.

it was held that no action w ill lie for mal iciously procuring
a person’

s bankruptcy until the adjudication in bank
ruptcy has been set aside.

(3 ) In The Quar tz Hill Consolidated Gold llIining Co .



FAILURE OF THE PROSECUTION .

v . Eyre (1 1 Q . B . D . 674) it was held that a trading
company against which a petition for w inding up had

been brought maliciously and w ithout reasonable and

probable cause had a right of action after the petition
had been dismissed .

ART . 59 .

— Damage.

In order to suppor t an action for malic ious

prosecut ion i t is necessary to Show some damage

resulting to the plaint iff as the natural conse

quence of the prosecut ion complained of (Byne v .

Moore, 5Taunt .

The damage need not necessarily be pecuniary .

“ I t
may be either the damage to a man

’

s fame, as if the

matter he is accused of be scandalous, or where he has
been put indanger to lose his l ife, or limb , or l iberty ; or
damage to his property, as where he is obliged to spend
money in necessary charges, to acquit himself of the

crime Of which he is accused ”

(Mayne
’

s Treatise 011

Damages, p . Thus, in The Quartz Hill Consolidated
G old Mining Co. v . Eyre (1 1 Q . B . D . i t was held
that, in an action for mal iciously taking proceedings to
wind up a company , no pecuniary loss -

or special damage
need

‘

be proved , as the presentation of a petition for

winding up is from its very nature calculated to injure
the credit ofa trading company .

N.B .

—There are certain torts analogous to mal icious
prosecution which occur too rarely to require notice in
an elementary work of this kind . One Of these is

mal icious arrest , which consists in wilfully putting the
law in motion to effect the arrest of another under ciril

process w ithout cause. Arrest under civil process is,
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however , now so rarely possible that this form of tort
may be almost deemed Obsolete. Another wrong Of the

same nature is causing injury to another by an abuse of

legal procedure (see G rainger v . Hill,
67 4 B ing. N. C .

Canadian Cases.

67 Erickson v . B rand, 14 O. A. R . 61 4.

The Statute of L imi tat ions commences to run

from the date of acqui ttal, not from date of

arrest (Crandall v . Crandall, ante, p .

The plaint iffs, on the informat ion of the

defendant, a constable, and another constable were
summoned before a magistrate, charged wi th wil
fully damaging a spring of water on a h ighway ,
but d i d not attend , and in thei r absence were con

victed and jointly fined . A quest ion having been
raised as to the regulari ty Of the proceedings, the
magist rate hesi tated about issuing a warrant unt il
the defendants, the townsh ip council

,
passed a

resolut ion indemnifying h im against costs, which
they did .

Thewarrant d i rected To allor any constables,
etc. , was issued , following the form Of the convie
t ion, and handed to the defendant constable and

another constable, who between them arrested the
plaint iffs, who were imprisoned unt il the fine and

costs were pai d .

In an action against the township councilandone
ofthe constables for malic iously enforcingan illegal
warrant :Held, that the defendant constable had
acted as such in the execution of the warrant and
was entitled, although he had lai d the informat ion,

to the protect ion extended by law to publi c Officers
Of the peace ; t hat the warrant being bad on its

face, he was by vir tue of sect . 2 1 of the Code
exempt from all criminal responsibili ty , and was
protected from a civil action by vi rtue ofR . S. O.

,

1 897 , c . 88 , sects. 1 3 and 14, and sects. 975
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59 . student who desires information regarding it is referred
to larger works.

Canadian Cases.

illegally , where they do SO in the supposed per
formance Of, and wit h a bondfide intent ion ofdis

charging thei r duty (Jloriarty v . Harris
, 8 O. L . R .

251 ; and see R . S. O.
, 1 897 , c .



CHAPTER III .

OF MA IN TEN AN CE .

”

ART. 60.

— Definition.

1 ) Maintenance is the unlawful assistance, by

money or otherw ise , proffered by a th ir d person to

ei ther par ty to a civil suit
, to enable h im to prose

cute Or defend i t .

Canadian Cases.

67“ “ In my Opinion the agreement before us

comes with in the principles lai d down in the

cases and authori ties referred to . I t contains all
the ingred ients which are Obnoxious to publi c
poli cy , and which const i tute maintenance and

champerty . I t contains an under taking to remove
an impediment in the way of proceed ing with the
sui t in quest ion by paying into cour t the money
requi red as securi ty for the defendant ’s costs . I t
fur ther provi des for the payment of all costs then
incurred , and for all future costs in that sui t

,
or

in any other sui t necessary to be brough t or

defended respecting the subject -mat ter , and also

that the defendant shall at tend to the prosecution
of the sui t ; and i t fur ther provi des for a d ivision
of the proper ty in the event of the sui t being
favourable,

viz .

,
that the plaint iff shall be ent i tled

to receive one- tenth par t and the defendants
and thei r associates nine- tenths. During the
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(2) Assistance of another in a sui t is not um

lawful if (a) the maintainer has a common

interest in the act ion with the party maintained ;
or (b) the maintainer is actuated by motives Of

Canadian Cases.

arguments i t was sai d that in modern times the

law relat ing to maintenancehas been relaxed in its
applicat ion. NO doub t the former stric t rule of

law in some instances is, perhaps, inapplicable to
the present state of society , but upon examination
Of the latest decisions the early law and principles
are st ill recognised and adhered to . I t seems to

me that if we were to hold t hat the agreement
under d iscussion was not one tainted with main
tenance and champer ty , we would vir tually ignore
all the principles upon which the previous decisions
proceeded . I see no ground upon which the pur
chase Of a disputed righ t upon such terms as th is
agreement and the allegat ions in the plea d isclose
Should be sanctioned (Carr et al. v . Tannahillet al. ,

3 0 U . C . R . 226— Morr ison, J . , and 3 1 U . C . R .

201 )
The laws relat ing to champer ty andmaintenance

were introduced into Lower Canada by the Quebec
Act, 1 774, as par t of the criminal law ofEngland ,

and as a law of public order , the princ iples Of

which and the reasons for which apply as well
to the Province Of Quebec as to England and the
other provinces Of Canada (Price v . Mercier, 1 8

S. C . R . 3 03 ;
‘

llliloebe v . .McGuire, 3 4 S. C . R .

The laws of champerty andmaintenance as they
existed in England on 1 9th November , 1 858 , are
in force in Bri t ish Columbia, and an agreement
for a champer tous consi derat ion is absolutely null
and voi d (B riggs and Giegerich v . Flcutot, 1 0 B . C .

Repor ts,
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Art . 60. defending his tenant in a suit for tithes (per COLE

RIDGE, in B radlaugh v . Newdegate, 1 1 Q . B . D .

(3 ) SO, where, during the pendency of an action, the

plaintiffs became bankrupt , and the trustee in bank
ruptcy assigned the right Of action to F. ,

w ith power to
continue i t , on the terms that if F . was successful he
should take three-fourths of the net result , and that the
remaining one-fourth should be paid to the trustee in
bankruptcy, and i t further appeared that F. was in

reality trustee for himself and certain other creditors
of the bankrupt , it was held that the transaction was

lawful . For F . and the trustee in bankruptcy had a

common interest in the subject-matter of the action
,

and so had the other creditors for whom F . was trustee
(Guy v . Churchill, 40C11 . D . 48 1 and see Secar v . Lau'

son,

15Ch. D .

(4) In the case ofAlabaster v . Harness 1 Q . B .

the defendants, being interested in the sale of

certain electrical appliances for the treatment of disease,
employed T. to report thereon. T. reported favourab ly .

The plaintiffs, proprietors of a newspaper , then published
an article commenting adversely on T.

’

S report , and

casting reflections 011 T.

’

S qualifications as an expert,
and on his conduct in connection w ith the report and
the sale of the electrical appliances. T. brought an

action for libel at the instigation and expense Of the

defendants. The newspaper proprietors having suc

ceeded in the action for l ibel , commenced an action
against the defendants for maintenance, claiming as

damages the costs they had incurred in defending the

action against T.
, which T. had been unable to pay. It

was held that the defendants and T. had no sufficient
common interest in the action for l ibel , and that the
action ofmaintenance was maintainable.

Char ity. (5) But where a rich man in the bond ride, but

erroneous, belief that a poor man was being oppressed ,



DEFIN ITION .

advanced money to him for the purpose of maintaining
an action against the Oppressor , it was held that he was
justified ; notwithstanding that if he had made ful l
inquiry, he would have ascertained that there was no

reasonable or probable ground for the proceedings which
he assisted (Harris v . B risco, 1 7 Q . B . D .
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CHAPTER IV.

OF SEDU OTI ON .

ART . 61 .

— General Rule.

Every person is liable to an act ion for damages

Who wilfully

(1 ) Ent ices away another ’s servant or wife, or

knowingly harbours a servant who has

wrongfully qui t ted his or her master’s

service (l
’l‘
r

insmore v. Gr eenbank, W illes

577 B lake v . L anyon, 6 T. R .

Debauches a female who is in the actual

or construct ive service of another so

that t hat other is deprived of her

services.

‘is

Canadian Cases.

“8 See Ontario Seduct ion Act (R . S. O.
,
1 897 ,

c . Mani toba Seduction Act (55Vi c t . c .

The plaint iff declared in trespass complaining of
breaking and entering his close and debauch ing his
daugh ter , and the defendant pleaded the leave and
license ofthe daugh ter . Plea held bad on demurrer .

“The defendant has cited no author i ty in suppor t
Of his plea. If the debauch ing the plaint iff’s
servant is an injury to the plaintiff, the servant
cannot give li cense to the defendant to commit
that inj ury . If th is defence could be sustained
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and loss Of serv ices by the act of the defendant must
be proved . No actual contract of service need be proved ,
provided there is, in fact , some service rendered , and

some loss of that service.

Actions for enticing away servants are not now often

brought , but in E r ans v . lValton (L . R . 2 C . P . it

Canadian Cases.

that the fact of the defendant having been
previously acqui t ted on an ind ictment for rape
w as not a bar to the action (Cole v . Hubble, 26

O. R .

It was denied on the t r ial
,
and the point has

been st renuously argued 0 11 th is rule that any
act ion can lie for seduction before the bi r th of

the ch ild . Few th ings, perhaps, could be less
desi rable , than t hat part ies could be encouraged
to suppose that an action for seduction could be
maintained upon the mere proof of criminal inter
course ,

not followed by the bir th Of a ch ild , nor
even by pregnancy . I t would seem a. most
unreasonable and unwise principle which should
prevent the action lying before the bi r th of the

ch ild , w h ich is 11 0 par t Of the seduction,
but a

consequence only
, and, i t may be, not the most

affli cting consequence that migh t follow . It
migh t happen that the child might never be
born ; the mother migh t die of d isease , induced
by pregnancy , and before delivery , and then all

the injury to feelingswould be suffe1 e ,d embittei ed
by the deat h of the

b

daugh ter , and pi obablya much
g1 eate1 expense

, occasioned by hei illness, to the

father than would generally attend the bi1 th Of a

ch ild ; while in such a case the same loss of

labour migh t also have occurred in reali ty , which
is in contemplat ion Of law the foundation of the

act ion. I infer from these considerat ions that



GENERAL RULE .

w ill be noticed that the wrong done was not debauching
the plaintiff’s daughter , but enticing her away , and it
was held that the action lay provided the relationship Of

master and servant in fact existed. AS to the more
modern development of this form of action, viz . , the

action for procuring a. breach of a contract to do work
or supply goods, etc .

, see post, Chap . VI .

Canadian Cases.

the injury must , with a view to a remedy for
actual loss of service, be complete when pregnancy
follows, and interruption of service is occasioned
by i t , which may well be the case before the child
is born, and consequently I take i t , that by the
law of England , i t cannot be an indispensable
cond i t ion to the maintenance Of the ac tion that
t here must be a ch ild born. I should bring
myself very reluctantly to any other conclusion ;
because in England in effect , and in th is country
I may say in terms, since our statute 7 W ill. 4

,

c . 8 [now R . S. O.
,
1 897 , c . the grievance

which the law regards and desi res to afford redress
for , is the injury to feelings, the mortifi cation

,

the domesti c unhappiness, the bligh ted hopes
which follow the seduction— and t h is must all he
suffered before the bi r th when the pregnancy is
known. The only difference created by our

statute is, that i t d ispenses with evidence to prove
what the legislature says shall be presumed
namely , the performance of acts of servi ce by the
daugh ter for the father ; and i t provides fur ther ,
that whether the daugh ter be living at home or

abroad at the time Of being seduced , her parent
may equally sustain an act ion for the wrong
(L

’

Iu
’

sperancc v . D uchene, 7 U . C . R . 147 ct seq.

Robinson, C .J . and seeKimball v . Smith, 5U . C . R .

3 3 ; McLeod v. McL eod, 9 U . C . R . 3 3 1
,
which

follows L ’

Esperanee v . D uchene).

283
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ART . 62 .

— Relationship qt
"

Master and Servant

in ordinary Actions for Seduction.

69

(1 ) The plaint iffmust prove (a) that the female

seduced was at the t ime of the seduction in his

service, actual or construc tive (Davies v . Williams,

10 Q . B . 725) (b) that he lost the services of the

female, ei ther by reason of her pregnancy and

confinement
, or by reason of her being kept away

by the persuasion of the defendant (Hedges v .

Tagg, L . R . 7 Ex . 283 ; Erans v . Walton, L . R .

2 C . P.

(2) W here the female seduced is the daugh ter

ofthe plaint iff she is constructively in his service

Canadian Cases.

69 The mother of an illegi t imate daugh ter may
maintain an action for her seduc tion (Muckleroy v .

B urnham
,
1 U . C . R . 3 51 . See, however , Hicks v .

Ross, 25U . C . R . 52 , post, pp . 286 and
“ We are Of opinion that th is ver d ic t Should be

allowed to stand. I t rests on the common law

principles on which such act ions are sustained
independent of our statute 7 W ill. 4,

c . 8 . I t is
sufficiently established that a person stand ing in
loco parentis may bring th is act ion and recover
compensation for injury to wounded feelings in
the same manner as a parent may ; the claim ,

in

such case, not being necessarily restric ted to the

actual damage resulting from loss of service and

expenses at tend ing the illness of the female
seduced (lllucklcroy v . 1furnham, 1 U . C . R . 3 52
Robinson

, C .J .
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(3 ) A daugh ter under the age of twenty -one,
unmarr ied and not in ot her service

,
is presumed

Canadian Cases.

six months, ei t her the master iswholly deprived of
his remedy or the seducer is liable to two act ions.

In the present case, however , the mother was
resi dent in the province at the t ime Of the seduc

t ion and of the bir t h of the ch ild
, and th is action

was commenced wi th in six months from the lat ter
event , and hence, accor d ing to the apparent mean

mg of the statute ,
as an act ion at common law . i t

is brough t too soon (Jl
‘Intosh v . Tyhurst, 2 3

U . C . R . 568— Draper ,
The intent ionw h ic h I assume the legislature to

have enter tained— namely , to secure a prior righ t
of action to the father or mother of the female
seduced , and to postpone to i t the common law

r igh t Of act ion of a t h i rd par ty wi th whom such
female residedas a servant when shewas seduced
can hardly , I th ink,

be held to extend to a case
where the mot her , to whom the statutory righ t of

action is only given after the deat h of the father ,
marr ies a second time (JI

‘Intosh v . Tyhurst, 24

U . C . R . 445— Draper , C .J . see also G reen v .

Wright, 24U . C . R . 245, and Smith et ax . v . Crooker ,
2 3 U . C . R . The StatuteR . S. O.

,
1 897 , c . 69 ,

sec t . 1 , includes a mother who re-marr ies.

The headnote to the case Of Muckleroy ,

v . B urn

ham (1 U . C . R . 3 6 1 ) is, t hough li terally correct ,
very likely to lead to a false impression, that the
mother of an illegi t imate daugh ter may maintain
such an act ion under the statute (C . S. U . C .

, c . 77)
against the seducer , whereas, on read ing the

judgment , the decision is Obviously th is that the
mother in such a case can only maintain the action
upon the princ iplesOfthe common law , but that she
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to be in the service ofher parents (Harris v . B utler,

2 M. W .

Canadian Cases.

so far is to be consi dered as in. loco parentis that the
damages may go beyond the mere loss of service

,

and include compensat ion for wounded feelings

(Hicks v . Ross, 25U . C . R . 52— Draper , C
Section 1 of 55 Vi c t . c . 43 (Mani toba, 1 892)

does not apply to the case of the seduct ion Of an

illegi t imate female (St. Germainv . Charette
,
M. L . R .

In Hogan and w ife v . Ackman
, 3 0 U . C . R . 1 4

,
i t

was held that an action would lie by husband and
wife for the seduct ion ofK . after the death of the

father ofK K . being the daugh ter and servant of
the wife, notwi thstand ing that at the t ime of the

seduction K . was resi d ing wi th the defendant .

“ W hatever d ifferences Of opinion may exist on

the const ruct ion of th is Act, i t seems to be con

ceded on all hands t hat the principal Object the
legislature had in view ,

was to give the righ t of

act ion to parents for the seduct ion of t hei r daugh ter
when resi d ing away from home . And the most
revolting features of the law as i t formerly stood
was, and st ill is in England , t hat the master wi th
whom the female migh t be resi d ing at the t ime of

he1 seduction was often h imself the seducer , and
y et no action could be maintained against hi1i1 . I

do not find any deci ded cases in our own comts
that an action will not lie against a defendant who
seduces a gi rl resi d ing with h im ,

whose father is
dead and whose mother has married again lbid.

Richards
, C .J . , at pp . 1 9 and

Both in that case (M
fI 'ntosh v . Tghurst) and

th is
,
the seduction of the young woman hap

pened after the marriage Of the mother wi th her

287
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(1 ) Thus, the plaintiff
’

s daughter was in service as a

governess, and was seduced by the defendant whilst 0 11

Canadian Cases.

second husband . I t h inkthe decision is one wh ich
must be followed . because t h is is not a case in
which the mother can maintain an act ion for the

seduction of her daugh ter wh ile dwelling under
the protect ion of herself and her stepfather

(l
’

l
'

aters et are . v . Powers, 29 U . C . R . Since
the passing of the Married Women

’

sProper ty Act,
R . S. O.

,
1 897 , c . 1 63 ,

and the inclusion Of the

mother Of an unmarr ied female who has married
again by R . S . O.

, 1 897 , c . 69 , the cases Of

M‘Intosh v . Tyhurst and Waters v . Powers are 11 0

longer bind ing upon the Cour ts.

“ I t is clear that th is is not an act ion falling
wi th in the scope Of our statute, for the female for
whose seduct ion t h is ac t ion is brough t is not

unmarr ied ; she is a widow , the mot her Of four
ch ildren. The plaint iff ’

s case must t herefore be
supported as i t would requi re to be supported in
England (Anderson v . Bannie, 1 2 U . C . C . P . 53 7

-Draper , C .J . and seeKirkv . L ong, post, p .

The plaint iff
,
a widow , sued the defendant for

the seduct ion ofher daughter , and loss of service
thereby caused . I t was proved on the trial that
the seduction took place in October , 1 861 , during
the lifetime of the plaintiff’s husband , fat her Of

the plaint iff’s daugh ter . On the 15th June ,

1 862 , the father d ied , and on the 1 6 th July , 1 862 ,

a ch ild was born by plaintiff’s daughter . I t was
held that the act ion was not maintainable without
proof of actual service to suppor t i t , and as the

plaint iff, nei ther at the t ime the seduction occurred ,

nor subsequently , when the daugh ter being preg
nant and the righ t of act ion became complete, was
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of her confinement she was in the serv ice of another
employer , and afterwards returned home toher mother

Canadian Cases.

whomsoever rendered in law is consi dered service
to the parent (llestaeott v . Powell, 2 U . C . Error
and Appeal,
In an action after the death of. the father by the

mother for the seduction of her daughte1 in the

lifetime of the father , whowas an invali d suppor ted
by the mother and daugh ter , i t was held, as no

evi dence of the actual relationship ofmist ress and
servant was given, that the action would not lie

(Entner v . Bennezrez
’

s, 24 O. R. 407 ; and Smart v .

A parentmaymaintain anaction for the seduction
ofhis daugh ter , though resi dent abroad at the bir th
of the ch ild (Cromie v Skene, 1 9 U . C . C . P .

If I wasasked what cases the statute (7W ill. 4,
c . 8 , now c . 77 of the Con. Stat . Uppe1 Canada)
!
_

now R. S. O. ,
1 897 , c . 69] was intended to pro

vide for , I should instance the pi esent as one of

the most , if not the most p1 ominent, as being a

case wholly remediless, unless the parent , in the
posi t ion of the present plaintiff, is ent i tled to avail
himself of the provisions of the statute to maintain
th is action (I liad — Gwynne, J at p . 3 86 James
v . Hawkins, 25U . C . C . P .

A widow is not with in the meaning of the term
“
unmarr ied female as used in the statute

(7 W ill. 4, c . and her fat her cannot maintain
an act ion for her seduct ion when she was not

living in his service ,
but in that of her seducer

(Kirk v . L ong, 7 U . C . C . P . 3 63 and ante, p .

Mere abandonment does not d ivest the mother
of the r igh t of act ion when the father is dead

(Hebb v . L awrence, 7 M. L . R. 222 ; James v .

Hawkins, 25U . C . O. P .
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Held, that there was no evidence of service at the time A rt . 6 2 .

of the seduction. And by KELLY, C.B . , andMARTIN and

BRAMWELL
, BB .

, that the action must fail also on the

ground that the confi nement did not take place whilst the
daughter was in the p laintiff’s service (Hedges v . Tagg,

L . R . 7 Ex .

(2) In L ong v . Keightley (1 1 Ir . Rep . C. L . how 00n§tmctive

ever , there was held to be a sufficient loss of service
serv’ce'

under the following circumstances : The plaintiff’s
daughter , aged twenty-four years, was seduced in the

house and service of the p laintiff. The day after , she
left Ireland for America, pursuant to a prior arrange
ment. Finding herself pregnant while in service there,
she returned to her native country , and went to stay at

her sister ’s house, where she was confined . Afterwards
she returned to the house of her mother (the plaintiff).
On the authority ofHedges v . Tagg,

"0 i t was argued , that

Canadian Cases.

7° “ The Act respect ing seduction (R . S. O. ,

1 877 , c . 57) does not give any new r igh t of act ion
for the seduct ion of an unmarr ied woman to any
one except the father or themother of such female,
and a person stand ing in loco parentis to an un

marr ied woman can maintain an action for her

seduction only where the fat her , if living, could
have maintained i t wit hout the aid of the Act in

other words, only where the relat ionship ofmaster
and servant at the time of the sed uction does not
exist between such unmar ried female and some

person ot her than the father or person stand ing
in 1000 parentis (.McKersie v . McL ean, 6 O. R . 43 2
— Cameron,

The mother of the gi rl seduced , suing as her

mist ress, has a sufficient common law r igh t to
bring the action in the absence from the province
of the gi rl

’

s father (Gould v . Erskine
,
20O. R . 3 47 ;

U 2
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inasmuch as the confinement did not take p lace while
the daughter was in the service of the mother, the action
must fail . But the court distinguished the two cases on

the ground , that in Hedges v . Tagg, the girl
’

s confine
ment happened when she was in the service of another ,

while in the case in discussion she was constructtcely

in the service of the plaintiff directly she returned to
Ireland .

(3 ) In Evans v. Walton (L . R. 2 C. P . the

daughter of the plaintiff (a publ ican), who l ived w ith
him and acted as his barmaid , but w ithout any express
contract or wages, was induced by the defendant to leave
her father ’s house, and l ive w ith him at his lodgings i t
was held, that the relation of master and servant might
be implied from these circumstances, and that itmattered
not whether the service was at w ill or for a fixed period .

There was no allegation of debauchery— but the p laintiff
lost the services of his daughter whilst she was l iving
w ith the defendant .

(4) In the case of a daughter living at home, such
smal l services as milking, or even making tea, are suffi

cient evidence of service (B ennett v . Allcott, 2 T. R. 1 66 ;

Carr V . C
’

larke,
’
71 2 Chit . R.

Canadian Cases.

Tweedie v . Bogz
'

e, 27 U . C . C . P . 561 and Abernethy
v llfcI ’herson, 26 U . C . C . P.

Ifthe father isdead , themother ofan unmarried
female can maintain an act ion for the seduction
of her daugh ter , though the daughter be serving
or resi d ing with another person at the t ime of the

seduction. Th is is the plain intent ion of the

statute, and i t ough t not to be defeated by the
acci dent of the mother marrying again (Meg/er v .

Bell, 1 3 O. R . 3 7— Boyd , O. Evans v . Watt, 2 O. R .

1 67
71
)
Oase for seductionwill lie to recover damages,
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her services, provided she still continues, in point of
fact , one of his own household (G rifiiths v . Teetgen,

15C. B .

ART . 63 .

— Misconduct of Parent.

72

If a parent has introduced his daugh ter to, or

has encouraged , profi igate or improper persons, or

has otherwise courted his own injury , he has no

ground of action if she be seduced .

Thus, where the defendant was received as the

daughter
’

s suitor , and it was afterwards discovered by
the plaintiff that he was amarried man, notw ithstanding
which he allowed the defendant to continue to pay his
addresses to his daughter on the assurance that the w ife
was dying, and the defendant seduced the daughter ; i t
was held , that the plaintiff had brought about his own

injury , and had no ground of action (Reddie V. Seoolt,

1 Peake,

Canadian Cases.

G ross neglect on the par t of the parents is
held a ground for a new t rial in an act ion of

seduction (Hogle v . Ham Taylor
’

s K . B . Reps.

(U . C .

I t is an established max im W i th me that no
man has a righ t to sue for compensat ion in damages

for any loss or inconvenience which has arisen
from his own fault or criminal neglect of duty
(I bid — Campbell, J Beadstead v . Wyllie, Taylor

’
s

K. B . Reps.



DAMAG ES.

ART. 64.

—Darnages.

(1 ) In cases of seduction,
in ad di tion to the

ac tual damage sustained , includ ing any expenses

incurred through the daugh ter
’

s illness, damages

may be given for the loss of the society and

comfor t of the daugh ter who has been seduced ,
and for the d ishonour , anxiety , and d istress

which the plaintiff has suffered (Bedforcl v .

llc owl, 3 Esp . 1 20 ; Terry V . Hutchinson,
L . R .

3 Q . B .

(2) Where more t han ord inarily base methods

have been employed by the seducer , the damages

may be aggravated . On the other hand , the

defendant may show ,
in mitigat ion of damages;

the loose character of the girl seduced .

(1 ) Thus, as was observed by Lord ELDON , in B edford

V . llc onrl (3 Esp.

“
al though in point of form the

action only purports to give a recompense for loss of

service, we cannot shut our eyes to the fact that it is an

action brought by a parent for an injury to her child ,
and the jury may take into their consideration all that
she can feel from the nature of the loss. They may look
upon her as a parent losing the comfort as well as the
service of her daughter , in whose virtue she can feel
no consolation ; and as the parent of other children
whose morals may be corrupted by her example.

”

Damages given by a jury for this kind of tort , w ill , there
fore, rarely be reduced by the court on the ground that
they are excessive.

(2) A for tioriwill this be the case, where the seducer
hasmade his advances under the guise of matrimony .

As was said by W ILMOT, C.J.

,
in a case of that character :

295
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If the party seduced brings an action for breach of

promise of marriage (a), so much the better . If much
greater damages had been given, we should not have
been dissatisfied therew ith , the plaintiff hav ing received
this insul t in his own house, where he had

'

civ il ly treated
the defendant , and permitted him to pay his addresses
to his daughter (Tnlliclge V . lVacle, 3 W

'

ils.

(3 ) On the other hand , the defendant may,
in mitiga

tion of damages, cal l w itnesses to prove that they have
had sexual intercourse w ith the girl previously to the
seduction (Eager v . G rirnwooa

’

,
1 6 L . J. Ex. 23 6 ; l

’

erry

V . ,ll
'

atkins
, 7 C . P . And, generally , the prev ious

loose or immoral character of the girl seduced is ground
for mitigation ; as, for instance, the using of immodest
language or submitting herself to the defendant under
circumstances of extreme indel icacy .

ART . 65.

— Linzitation.

73

An act ion for seduct ion must be commenced

with in six years.

It is the better Opinion that an action of seduction is
an action on the case. If this be so, six years is the

(a) The loss caused to the plaint iff by breach of a p romise to marry ,
however , is not. to be taken into consideration,

for that is a civ i l injury
to her and not to the father.

Canadian Cases.

73 “ We take i t to be undeniable that the Statute
of L imitat ions began to run from the t ime of the

seduction,
for the plaintiff could have then brough t

his ac tion, and need not have wai ted till the ch ild
was born. Andupon the other point , the principles
of the common law which regulate th is action are
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CHAPTER V.

OF DECEIT OR FRAU D .

ART . 66 .

— Definition of Fraud.

“

Fraud consists of a false statement made with

intent to deceive and to be acted upon,
and ei ther

known to be false to the par ty making i t , or

made without belief in its t ruth , or recklessly

wi thout caring whether i t be t rue or false.

75

After considerable diversity of opinion, it is now wel l
settled , that in order to make a person l iable for damages

Canadian Cases.

JIeKag V . Campbell, 2 N . S. (G elder t Oxley)
Milburn. v . Wilson, 3 1 S. C . R . 481 .

75 The law upon the subject iswell set tled that
i t is not necessary in order to set asi de a cont ract
ob tained by mater ial false representat ions to prove
that the par ty who obtains i t knew at the t ime

that the representat ionwas made, that i t was false,
because a man is not allowed to get a benefit from
a statement wh ich he now admi ts to be false, if
the other contracting par ty has done noth ing to
d isent i tle him to rescind and is in a posi t ion to

place the par ty he contracted with in state: gao.

But a misrepresentat ion to be material should be
in respec t of an ascer tainable fact as d ist inguished
from a mere matter of opinion, or as to the legal

effect of a document , for the law in general is



DEFINITION OF FRAUD .

in a common law action of deceit , moral del inquency is
necessary ; but, as w il l be seen below , an exception has

been made in the case of directors and promoters of

companies w ith regard to untrue prospectuses.

The leading case of D erry V . Peek (1 4 App . Gas. 3 3 7

and see L e L ierre V . G ould, [1 898] 1 Q . B . estab
lishes that

,
in an action of deceit, the p laintiff must

prove actual fraud ; he may prove i t by show ing that the
false representation was made knowingly , or w ithout
belief in its truth , or recklessly , not caring whether it
was true or false. But a false statement made through
carelessness, and without reasonable groundfor believing it
to be true, does not amount to fraud : and if the court
comes to the conclusion that i t was made in the honest
belief that it was true, the defendant w ill not be l iable
in an action of deceit , however unreasonable his bel ief
may have been, though he may be liable in an action for
breach of contract ifthe statement amounts to a u

'

arrantg

(see post, p .

Canadian Cases.

equally wi th in the knowledge of all, and therefore
a representat ion or statement of mere mat ter of

law , although erroneous, will not in general be a

suffi c ient ground for imput ing fraud (McKen,

V . Dwight , 1 1 O. A. R . 3 82— Burt0n,

See also Petrie V . G uelph, ibid. 3 41 ; Garland V .

Thompson, 9 O. R . 3 76 ; B eatty v . Neelon et al
.

.

9 O. R . 3 85 Jlofiat v . Jlerehants
’

Bank
,
1 1 S. C. R .

46 .

7“An action for deceit willlie against a corpora
t ion (Moore v . Ontario I ncestnuznt .

~fssociation, 1 6

O. R . 269 ; Budd V . JIcLaughlin,
1 0M. L . R .

That decision [D erryv . Peek] which commends
i tself fully to my sense of j ust ice, puts an end to

the d ifference of opinion as to whether an action

299
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This View of the law was considered to be so dangerous
in the case of company promoters and directors

,
that it

led to the passing of the Directors’ L iabil ity Act, 1 890,

by which it was enacted that where, after the passing of

that Act a prospectus or notice inv ites persons to sub

scribe for shares in . or debentures or debenture stock of

a company , every person who is a director of the com

pany at that time, or has authorised his name to be

mentioned as
.
a director , or has agreed to become a

director , and every promoter of such company , and

every person who has authorised the issue of such pro
spectus or notice, shall be liable to pay compensation to

all persons who shal l subscribe for any shares, deben
tures, or debenture stock, on the faith o f such prospectus
or notice, for loss or damage sustained by any untrue
statement in the same, or in any report or memo

randum appearing on the face thereof, or by reference

Canadian Cases.

for negligent 111 1srepresentation, as d ist inguished
from fraudulent 11 1 isrepresentation,

could be main
tained

, and I th ink very properly holds that it
cannot , and that there must be proof of fraud , and
t hat noth ing shor t of that will suffice (ll

’

hite v .

Sage, 1 9 O. A. R . 1 3 6— Bur ton, JMA ) Aitim'

,

when action on contrac t only ,
McKenz ie v . D wight

supra.

“ An act ion for decei t isnot maintainable unless
there is actual moral fraud (B ell v . Maeklin, 15

S. C . R . 581 — St rong,
Petrie v . Guelph L umber Co. ,

1 1 S. C . R . 450,
judgment of Cour t of Appeal, Ont. , affirmed ;
Young v . Vickers, 3 2 U . C . R . 3 85 Ontario Copper

L ightning Rod Co. v . Hezeitt
,
29 U . C . C . P . 491 ;

Tapper v . Crou'

e
,
3 N . S. (Russell Gelder t),

26 1 )
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To return to the subject of the present section, the

elements of legal fraud are : (1 ) intentional deceit ;
(2) practised w ith intent to induce another to act upon
it . For if i t were otherwise, a man might sue his

neighbour for any mode of communicating erroneous
information such,

for example, as having a conspicuous
clock too slow , since the p laintiff might thereby be pre
vented from attending to some duty

, or acquiring some

benefit (Barley V . Il
’

alford, 9 Q . B . 1 97 ,

ART. 67 .

— ll
'

hen an Action will. lie for

jraudulent Statements.

77

(1 ) An act ion will lie , where, by reason of a

Canadian Cases.

77 “ I t is averred that the defendant wrongfully
and falsely made a statement in regard to the

cred i t of the L ewines, and the amount in which
they were indebted to himself and his partners and

toMoss, wh ich heknew at the t ime to be false. To

make wrongfully and knowingly a false statement
of the amount of a par ty

’

s indebtedness to the very
person ofwhom the inqui ry is made , is in i tself
a fraud . W e mean the allegat ion includes i t so
clearly as to make i t unnecessary to apply the
epi thet . The d istinction, as we take i t , is between
cases in which the par ty may be supposed to be
expressing his Opinion or conviction merely , and
not to be stat ing a fac t necessarily known to him
self (Fowler v . Benjamin, 1 6 U . C . R . 1 77

Robinson,

“ I understand the cases, although not very
plainly expressed , to decide that a false affirmat ion
by a person,

which he knows to be untrue, or which
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fraudulent representat ion made by the defen

dant :

(a) The person to whom it was made has been

induced to act to his loss (Pasleg v .

Freenurn
,

78 2 Sm . L . C . or has

otherwise suffered loss which is the

natural consequence of the fraudulent

representat ion ; or

Canadian Cases.

he has no knowledge of at all, madewith intent to
induce another to act upon i t to his damage, and
such person does act upon i t , describes a good

cause of act ion ; but, that if the affirmat ion be

falsely and fraudulently made, and i t is averred i t
is false in fact , i t is not necessary to allege in

plead ing t hat the defendant knew i t to be false

(Young v . Vickers, 3 2 U . C . R . 3 89— W ilson,

The vendor , defendant , in the agreement for
sale, represented that a block of buildings which
he was selling to the plaint iffhad been constructed
by h im of soli d stone and bri ck, and so described
them in formal deeds subsequently executed
relat ing to the sale. Thewall subsequently began
to crack and i t was d iscovered that a port ion ofthe

build ings had
' been improperly built of framed

lumber filled in and encased in stone and brick in
a manner to deceive the purchaser . I t was held
that the cont ract was vi tiated on account of error
and fraud and should be set asi de, and that as the
vendor knew of the faulty const ruction,

he was

liable not only for the return of the price, but also
for damages (Pagnuelo v . Choquette, 3 4 S. C. R.

1 02)
78 “ Having gone over the authori t ies referred

3 03
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(b) A th i rd person has been so induced , if the

representat ion was made with the di rec t

intent ion that he should so act (Langridge

V. L evy, 2 M. W .

(2) Provided that where the fraudulent state

ment consists of a false representat ion as to the

conduct , cred i t , abili ty or dealings of another
,

Canadian Cases.

to by the plaintiff, we th ink they will sustain the

general doc tr ine that a par ty who makes a false

statement knowing i t to be such , to be acted upon
by another , may be held in law liable for the

injury caused by its being so acted on (Sparkes
v . Joseph, 7 U . C . C . P . 7 3 — Ri chards,
By a covenant in a lease of a farm from defeu

dant to plaint iff, i t was provided that upon receiving
six months

’

not ice from lessor that he had sold the
farm ,

and upon receiving compensation for all

labour up to the date ofthe not i ce, from which he
had der ived no return, the lessee would deliver up
possession at the end of six months, the com

pensation being duly pai d . Defendant served the
plaint iffwith a noti ce that he had sold the farm ,

in consequence ofwhich the plaintiff desisted from
putting in crops and other work for wh ich he had
made preparation, and rented anot her farm . Upon
ascertaining that thenot i cewasunt rue, the plaint iff
refused to give up possession, and sued the defen
dant for false representation. Held

,
that the

plaint iffwas ent i tled to recover the damage sus

tained by h im in consequence of the notice
(Cowling v . Dickson, 5Tupper

’

sReps. in App. 549

SilverthorneV . Hunter, ibid. 1 6 3 B rennan V . B rennan,

1 9 O. R . 3 27 ; flIcKag v . The Commercial Bank

N . B . R. 1 Pug. 1
, and L . R . 5P . C . Appeals,
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A r t . 6 7 . the plaintiff was induced to enter into a contract to take
shares I conceive that in an action of deceit i t is the
duty of the plaintiff to establish two things ; first, actual

fri lld, which is to be judged of by the nature and

character of the representations made, considered w ith
reference to the object for which they were made, the
know ledge or means ofknowledge of the person making
them, and the intention which the law justly imputes to
every man to produce those consequences which are the

natural 1 esult ofhis acts ; and, secondly , he must estab
l ish that this hand was an inducing cause to the

contr ;act fo1 which purpose itmust be mate1 ial, and it

must have pi oduced in his mind an ei i oneous bel ief,
influencing his ~conduct. In short, as was said by
BULLER

, J . ,
in Pasley V . Freeman, ubi supra } Fraud

w ithout damage, or damage w ithout fraud , gives no

cause of action ; but where these two concur , an action
lies. For an example of fraud w ithout damage, see

Ajello V . W
’

orsley 1 Ch.

It is now wel l establ ished that in order to enable a

person injured by a false representation to sue for

Canadian Cases.

have produced in the mind of the person alleged

to be defrauded an erroneous belief influencing his
conduc t (Garland v . Thompson, 9 O. R .

Fraud 1snecessary to the existence ofan estoppel
by conduct . The person must have been deceived .

The par ty to whom the representat ion is made
must have been ignorant of the trut h of thematter ,
and the representat ion must have been made wi th
the knowledge of the facts, and i t (the representa
t ion) must be plain and not a mat ter of mere
inference of opinion (McGeev . Kane, 14 O. R . 226 ;
and see Newman v . Kissock, 8 U . C. C. P. 41 ; and

l

owler v . B enjamin, 1 6 U . C . R .
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damages it is not necessary that the representation
should be made to the plaintiff directly : it is sufficient
if the representation is made to a third person to be

communicated to the plaintiff, or to be communicated to
a class of persons of whom the p laintiff is one, or even

if it is made to the publ ic general ly w ith a View of its

being acted on and the p laintiff as one of the public acts
on it and suffers damage thereby

”

(per Q UAIN , J in

Swift V. W
’

interbotham, L . R . 8 Q . B . 244, and see

Richardson V . Silvester , L . R . 9 Q . B .

(1 ) Thus, where one fraudulently misrepresents the

amount of his business, and the person to whom such
representation is made, acting 011 the faith thereof,
purchases it and is damnified, an action of deceit w il l lie
against the vendor (Dobell v . Stevens, 3 B . C . 623 ;

Smith V . Chadw ick, ubi supra) . But a mere careless
statement as to the percentage of profits on capital ,
made honestly , but untrue in point of fact by reason of

the defendant having omitted to include trade buildings
in his computation of capital , has been held to give 11 0

right of action (Glasier V . Rolls,
80 62 L . T.

(2) Similarly , where a gunmaker sold a gun to B . , for

the use of C . , fraudulently warranting it to be sound , and
the gun burst while C. was using it, and he was thereby
injured — Held, that C. might maintain an action of

fraud against the gunmaker , as the statement with

Canadian Cases.

8° An action will not lie by a married woman
against the father , mother , and brother of her

husband for damages for false representations
made to her before marriage as to the character
and financial stand ing of her husband , and for

enter ing into a fraudulent conspi racy to induce
the plaint iff to enter into the marriage cont rac t

(Brennan V . B rennan,
1 9 O. R .

3 07
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regard to the soundness of the gun, though made to B . ,

was intended to be acted upon by C. (Langr idge v . L ery,

ubi supra).

(3 ) Previously to the Directors
’

L iab il ity Act, 1 890, the
directors of a company circulated a prospectus, which
offered the issue of 7

‘

per cent . preference shares to the
amount of and represented that “ guaranteed
div idends at the minimum rate of 7 per cent . per annum,

or £ 3 103 . each half-year’s dividend ,
”
were payable half

yearly on these shares unti l a specified date, and that
this dividend was “

secured by a deposit w ith trustees,
of a sufficient amount of Government securities and

fi rst—class bank and insurance stock to cover same.

There was, in fact, no such guarantee for the payment
of the dividends, nor were the dividends secured by
deposit of any Government securities or fi rst-class bank
or insurance stock. The plaintiff, on the faith of this
prospectus, app l ied for , and was al lotted , shares which
proved worthless, and she therefore sued the directors
for fraud . On these facts, and on the evidence, it was
held , that the statements in question were false to the
know ledge of the directors who made them ; that they
were made for the purpose of inducing persons to take
shares, and were calculated to mislead ; and that conse
quently it was impossible to say that an action for deceit
would not lie (Knox V . Hagman, 67 L . T.

(4) On the other hand , in Angus v . Clifiord

2 Ch. where directors (also prior to the Directors
’

L iab ility Act, 1 900) carelessly, but honestly and w ithout
any intention to deceive, stated , in a prospectus, that
reports of certain engineers were “ prepared for the

directors, the fact being that they were prepared for
the vendors who sold to the company , it was held , that
the directors were not liable. As L INDLEY, L .J. , said ,
Speaking of Derry v . Peek broadly , I take it that it has

settled once for all the controversy which was wel l
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and w ith a view of benefiting the principal , is, in law ,

the fraud of the principal . Thus, a plaintiff, having for
some time, on a guarantee of the defendants, supplied
J . D . , a customer of theirs, w ith oats, on credit, for
carrying out a Government contract, refused to continue
to do so unless he had a better guarantee. The defen

dants’ manager thereupon gave him aw ritten guarantee,
to the effect that the customer ’s cheque 011 the bank in
plaintiff’

s favour, in payment Of the oats supplied ,
should be paid on receipt of the Government money in
priority to any other payment except to this bank.

”

J.

‘

D . was then indebted to the bank to the amount of
but this fact was not known to the plaintiff, nor

was it communicated to him by the manager . The.

plaintiff, thereupon, suppl ied the oats to the value of

The Government money , amounting to

was received by J . D . and paid into the bank but J. D .

’

s

cheque for the price of oats drawn on the bank in favour
of the plaintiff“

was dishonoured by the defendants, who
claimed to detain the whole sum of in payment
of J. D .

’

s debt to them . The plaintiff having brought
an action for fraud z— Held, first , that there was ev idence
to go to the jury that the manager represented the

guarantee to be a guarantee which would probably , or
might probably , be paid , whereas he knew , and fraudu

lently concealed from the p laintiff a fact which would
make it highly improbable that it would be pai

d
, and

accordingly there was fraud in the agent and, secondlv

that the defendants would be liable for such fraud Of

their agent committed in the course Of his service and
for their benefit (Barwickv . English Joint StockB ank,

81

L . R . 2 Ex .

(8) Of course where an agent makes a fraudulent

Canadian Cases.

81 Gilp inV . RegalCanadianBank, 26 U . C . R . 445.
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statement outside the general scope of his employment ,
the principal will not be l iable. For instance, where the
secretary of a company by false statements induced
persons to take shares, it was held that the company
was not liable ; for i t is no part of the duty Ofa secretary
of a company to make representations to persons to

induce them to become shareholders (Newlands v .

National Enrp logers
’

Accident Assurance Co. , 54 L . J.

Q . B . And afortiori w il l this be the case where
an agent makes the fraudulent statements for his own

benefit (B ritish, etc. B anking Co. V. Charnwood, etc. Rail.

Co . , 1 8 Q . B . D .

(9) In Cornfoot v . If
’

oa
‘ke (6 M. IV. 3 58) the question

arose whether a principal is liable for the act Of his

agent who makes, on behalf of his principal but w ithout
his authority , a false statement which he believes to be
true, but which the principal would have known to be

untrue. A house agent represented to an intending
lessee that there was 11 0 objection to a house. There
was, in fact, a brothel next door . The principal knew of

this ; the agent did not — Held, the principal was not
l iable in an action offraud . The agent was not fraudu

lent , because he did not know that the statement was
untrue, and the principal had not himself committed a
fraud , because he did not make the statement . How

then could the principal be l iable for a fraud which
neither he himselfnor his agent had committed 2

ART . 68 .

— There must be active Fraud.

The general rule Of law is, that mere silence

with regard to a material fact will not give a

righ t of action for fraud .

3 1 1

A rt . 6 7 .

(1 ) There may, however , be statements of a Illustrations.
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fragmentary character , true as far as they go, but so

distorted as to convey a wholly erroneous impression ;
and statements Of that kind made w ith intent to deceive
may amount to fraudulent statements although literally
true. Supposing you state a thing partially, you

make as much a false statement as if you misstated it
al together . Every word may be true, but if you leave
out something which qual ifies i t , you make a false state
ment . For instance, ifpretending to set out the report
ofa surveyor , you set out two passages in his report and
leave out a third passage which qualifies them, that is
an actual misstatement (per JAMES , L .J. , in Arkwright

v . Newbold, 1 7 Ch. D .
,
at p . 3 1 1 ; and compare Barwick

V . English Joint StockBank, sup ra,
p .

(2) The defendant sent for sale, to a public market ,
pigs which he knew to be infected with a contagious
disease. They were exposed for sale subject to a con

dition that no warranty would be given and no compen

sation would be made in respect ofany fault . No verbal
representation was made by or on behalf of the defen
dant as to the condition of the pigs. The p laintiff
having bought the pigs, put them w ith other pigs which
became infected . Some of the pigs bought from the

defendant , and also some Of those w ith which they were

put, died Of the contagious disease — Held, that the
defendant was .

not l iable for the loss sustained by the
plaintiff, for that his conduct in exposing the pigs for
sale in the market did not amount to a representation
that they were free from disease (Ward v. Hobbs, 4App .

Gas. But if there had not been a warning that the
purchaser must take the goods

“with all faults, an

action might have lain,
not for fraud , but for breach of

the vendor ’s duty to disclose dangerous qual ities known
to him, as in Clarke v . Army and Nary Co

-operatireSociety

1 K. B . 155,

(3 ) So, also, in Peek v . Gurney (L . R. 6 H. L .
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C. 1 1 4 ; affirming Olirer V . B ank of England,

[1 902] 1 Ch.

In earlier editions Of this work it was stated that an
action of deceit would he (a) where there has been actual
artificial means to prevent the plaintiff from ascertaining
the truth ; or (b) where the essence of the transaction
imp lies confidence reposed in the party conceal ing to
divulge allmaterial facts. It seems, however , on further
consideration , that taci t dishonesty Of this kind belongs
rather to the law of contract . A court of equity wil l set
aside a contract for mere concealment of material facts,
where the relation of the parties is of a fiduciary kind ,
SO that one party is under a duty tomake a ful l disclosure
to the other , as, for instance, in the case of contracts
between vendor and purchaser , between partner and

co-partner , parent» and child , and guardian and ward

(Erlander V . N ew Sombrero Phosphate Cc . , 3 App . Cas.

1 21 8, at pp . 1 23 0
,

ART. 69 .

— L imitation.

An act ion for decei t must be brough t with in

six years, unless the existence Of the fraud was

concealed by the defendant , in which case the

action must be brought
'

within Six years after

the plaintiff d iscovers, or migh t by reasonable

diligence have discovered , the fraud (Gibbs
"

v .

Guild, 9 Q . B . D .

Canadian Cases.

82 In an action on the case for fraudulent mis
representat ion

,
the Statute Of L imitations begins

to run from the t ime of the misrepresentat ion,
not

from the t ime Of its discovery by the plaintiff, nor
from the t ime that damages accrued (Dickson v .

Jarris
, 5U . C . R. (O. S.)



CHAPTER Vl.

OF U N L AW FU L C OERCI ON AN D CON SP IRAC Y .

ART. 70.

— General Bales.

S

(1 ) A person who knowingly and without

sufficient just ificat ion induces anot her to break

a contract with a t h i rd person, whereby that th i r d

person suffers damage, commits a tor t , and may
be sued for damages.

Canadian Cases.

82a See Hynes V . Fisher, 4 O. R. 60,
ante

,
p . 1 87 .

Damages are recoverable against a trade
union and the members thereof in an action by
employers of workmen when by means Of th reats,
abusive language, and a system of espionage , the
workmen are induced to break thei r contrac ts of

employment wi th the employersandother workmen

are prevented from enter ing into the employment
in t hei r stead . And a foreign Officer of an

organised body ofwhich the local t rade union was
a par t , who came to the Province of Ontario
and aided , encouraged and d i rected the members
in thei r unlawful acts, was held liable wi th them
for the consequences.

After a trade union has appeared and pleaded
in an apparently corporate capaci ty , i t is too late
at the tr ial to raise the Objection that i t is not in
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(2) I t is not actionable merely to induce or

persuade another not to enter into a cont ract with

a th i r d person, although i t is
’

done mali ciously ,
and although the th i rd person suffers damage.

(3 ) One who intent ionally and without suffi

cient just ificat ion by threats, int imidat ion

molestation or conspi racy , induces persons not

to work for or t rade with another whereby that

other suffers damage, commits an actionable

wrong.

(4) A combinat ion of two or more persons, the

Object of which is to injure a man’

s t rade, is a

combination for an unlawful purpose, and, if i t

result in damage, is actionable.

(5) A combinat ion of two or more persons,
with the design not of injur ing the trade of

another but of carrying on most advantageously

the trade of those who are par ties to the

combination,
is not unlawful

‘

and is not action

able, although it results in damage to another .

(1 ) The p laintiffagreed with afamous singer to perform
in an opera. The defendant, a rivalmanager , Offered the
singer a large sum Ofmoney to breakher contract with the
plaintiff and sing for him.

’

Assuming that there was an

actual contract of ser vice, a breach Ofwhich the defendant

Canadian Cases.

fac t incorporated or liable to be sued . Such an

Objection must be specially pleaded (KrugFurnitw r

Company v . Berlin Union of Amalgamated Wood
workers 5O. L . R .
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men were doing their best to put an end to the practice
in question, and that wherever the Shipwrights were
employed the iron men would cease work. There was

evidence that this was done to punish the plaintiffs.

The employers, giving way to this coercion, discharged
the plaintiffs, i.e.

,
lawfully terminated their contracts Of

employment and refused to enter into fresh contracts
of employment w ith them, and they thereupon sued the
defendant, and the jury found that he had maliciously
induced the employers to

“ discharge the p laintiffs
,

and gave damages. The House of Lords, however , by
1 majority , dismissed the action, 011 the ground that
the defendant had violated no legal right Of the plaintiffs,
done no unlawful act, and used no unlawful means in

inducing the employers to cease employing the plaintiffs ;
and that therefore his conduct , however malicious or bad
his motive might be, was not actionable (Allen v . Flood

,

[1 898] A. C . This case is clearly distinguishable
from L umley V. Gye and Temper ton v . Russell, for in

those cases the defendants induced an actual breach of

contract ; whereas in this case all the defendant did was
to induce the emp loyers to discharge their men in

accordance w ith the terms of the contract of service and

not to re-engage them. There wasno breach Of contract ,
and the employers were only induced to do what they
had a perfect right to do. It would be strange indeed
if an action lay against A. at the suit of B . for inducing
C. to do what C . had a right to do.

(5) The plaintiffs were endeavouring to trade w ith
natives on the coast of Calabar . The defendant fired a

cannon at the natives in order to drive them away and

thereby deterred them from trading w ith the plaintiffs.

This was held actionab le (TarletonV . M‘

Gau ley, 1 Peake,

N . P . C .

(6) The plaintiff was a stone mason. The defen

dant was held liab le for threatening his workmen and
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customers with mayhem and suits SO that they desisted A r t . 70 .

from doing businesswith the plaintiff (Gar rett v . Taylor ,

Cro. Jac.

(7) By s. 7 of the Conspiracy and Protection of Pro

perty Act, 1 875 (3 8 3 9 Vict . c.

“ E very person
who, with a View to compel any other person to abstain
from doing or to do any act which such other person has
a legal right to do or abstain from doing, wrongful ly and
w ithout legal authority ,

(1 ) uses v iolence to or intimidates such other person
or his w ife or children, or injures his property ;

(2) persistently follows such other person about from
place to place or

(3 ) hides any tools, clothes, or other property owned
or used by such other person, or deprives him
of or hinders him in the use

"

thereof or

watches or besets the house or other place where
such other person resides, or works, or carries
on business, or happens to be, or the approach
to such house or place (a) or ,

(5) fol lows such other person w ith two or more other
persons in a disorderly manner in or through
any street or road

commits a criminal Offence.

In J . Lyons ct Sons V. Wilkins 1 Ch. the

facts were as follows: A strike was in progress at the

plaintiffs’ works, in the course of which the works were
picketed ” by persons employed by the trade union Of

which the defendant was an executive Officer . It was
admitted that the pickets used no violence, intimidation,

(a) By the same section it is p rovided that attending at or near the
house or place where a person resides or works, or carries on business,
or happens to be, or the approach to such house or p lace, in order
merely to Obtain or communicate information

,
shal l not be deemed to

be watching or besetting w i thin the meaning of the section.
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Lawful trade
comb ination.
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or threats ; but, in the op inion of the court , the evidence
Showed that the picketing, or the acts done by the

pickets, were done w ith the View to compel the plaintiffs
to change their mode of conducting their business, and
constituted watching and besetting, as distinguished
from “

attending merely to Obtain or communicate in
formation,

”
and accordingly an injunction was granted ,

the court holding that the defendant had committed
both an offence against the Act and a tort at common

law . L INDLEY, M.R . , in giving judgment , said : “ The

truth is, that to watch or beset a man’

s house w ith a

view to compel him to do or not to do what is lawful for
him not to do or to do,

is wrongful and w ithout lawful
authority , unless some reasonab le justification for it is
consistent w ith the evidence. Such conduct seriously
interferes with the ordinary comfort of human existence
and the ordinary enjoyment of the house beset , and such
conduct would support an action for a nuisance at

common law. Proof that the nuisance was
‘ peaceably

to persuade other people ’ would afford no defence to

such an action. Persons may be p eaceably persuaded,

provided the method employed is not a nuisance to other

people.

”

(8) The owners of Ships, in order to secure a carrying
trade exclusively for themselves and at profitab le rates,
formed an association, and agreed that the number of

Ships to be sent by members of the association to the

loading port, the division of cargoes and the freights to
be demanded , should be the subject Of regulations ; that
a rebate of5per cent . on the freights should be allowed
to all shippers who shipped only w ith members ; and
that agents of members should be prohibited , 011 pain of

dismissal , from acting in the interest Of competing ship
Owners, any member to be at l iberty to w ithdraw 0 11

giving certain notices. The plaintiffs, who were Ship
Owners excluded from the association, sent ships to the
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The effect of the authorities at present seems to be

that combinations to injure a man in his trade

(a) by inducing customers or servants to break their
contractswith him, or not to deal with him, or

continue in his employment (Quinn v . L eathem,

[1 901 ] A. C. 495; Temp erton v . Russell, [1 89 3 ]
1 Q . B . or

(b) by compelling employers not to employ him (G iblan
V . L abourers

’

Union, [1 903 ] 2 K. B .

are primafacie unlawful combinations and actionable if
fol lowed by damage.

I t would seem, also, that even if the object were lawful
(as inAllen v . Flood), a conspiracy to procure such object
by threats andmolestation would be unlawful by reason
of the unlawfulness of the means employed , as in J .

Lyons at Sons V . Wilkins (sup ra).



CHAPTER VII .

OF NEG L I G EN CE .

ART. 71 .
— Definition.

(1 ) Negligence consists in the omission to do

someth ing which a prudent and reasonable man

would do , or the doing someth ing which a pru

dent and reasonable man would not do (Blyth v .

B irmingham Waterworks Co. ,

83 1 1 Ex . 781 ,

Canadian Cases.

83 A toll house extended to the edge of the h igh
way and in front of i t was a Shor t board walk.

The gate was at tached to a post on the Opposi te
Si de of the road , and was fastened at nigh t by a

chain,
which was usually carr ied across the board

walk and held by a large stone against the house .

The board walk was generally used by foot pas
sengers, and C . walking on it at nigh t tripped over
the chain and fell, sustaining the inj uries for

which the action was brough t . Held
, t hat C. had

a righ t to use the board walkas par t of the publi c
h ighway , and was, moreover , invi ted by the com
pany to use i t , and there was

, therefore, no

contr ibutory negligence (The Kingston and Bath

Road Co. V . Campbell, 20 S. C. R .

Negligence is a relative term (McDougall v .

McDonald, 3 N . S. R. 2 1 9 ; Neal V . Allan et al. , 6

N . S. R . 449 .
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(2) Negligence is wrongful whenever , as be

tween the plaint iff and the defendant , there is a

duty cast upon the lat ter to be careful and any

Canadian Cases.

Ar t icles 1 1 and 15(d) Ofthe CollisionRegulations
do not apply to the case Of a sh ip made fast to a

lawful wharf in a harbour— a vessel which ran

into another so moored was guilty of negligence
(BankShippingCo. v . The City of Seattle, 10B . C .

Repor ts,
Where a guest in a burning hotel is inj ured in

consequence of the proprietor having failed to

provide the means of fi re escape requi red by the
Fi re Escape Act, an action for damages will lie
against the proprietor notwi thstand ing that a

penalty is imposed fOI breach of the statutory
duty . Groles v . L ord ll imbornc, [1 898] 2 Q . B .

402 , applied . (L ove v . The Yew F
'

Wanu eu Corpora

tion, L imited, 1 0 B . C . Repor ts,
A fi re star ted in brush and fallen t imber by the

defendant for the purpose Of clearing his land ,
spread on to the plaint iff’

s lands adjoining. I t
was

'

held that the case ofFletcher v . Rylands applied ,
and that the defendant maintained the fi re at his
own r isk, and was responsible for the damage

caused by i t (Creu
'

e v . Jfottcrshaw
, 9 B . C . Reports,

246)
Nei ther a soli c i tor nor a Sheriff is a tor t -feasor

as against a t ransferee whose t ransfer is unregis
tered, by registering in the d ischarge Of thei r
1 espective duties, an execut ion of a judgment
against lands of a judgment det I .

A solic i tor advising his client accord ing to the

established jurisprudence of the cour t in which
proceedings are taken is not guilty Of act ionable
negligence, although the decision upon which he



https://www.forgottenbooks.com/join


PART ICULAR TORTS.

HERSCHELL Caledom
'

an Ball. 00 . V . JlIullzolland,

[1 898] A. C.

Canadian Cases.

the plaint iffa team of horses wi th a dr iver for use
in moving the engine about , and in d rawing st raw
and grain during the work of t h resh ing. W hile
th resh ing for a cer tain farmer sparks from the

engine set fi re to a stack of grain, and the

separator being thereby placed in danger , the
plaint iff’s d river at tached his horses to i t for
the purpose of hauling into a place of safety but

the fi re spread so rapidly and unexpectedly before
the separator could be moved or the horses
detached that they were severely burned and had to
be killed . I t was held (1 ) that the evidence fully
warranted the find ing ofnegligence, and unless the
plaint iff’s driver was guilty of contr ibutory negli

gence, the defendant was responsible for the loss of
the horses. (2) That the driver was not guilty of

contr ibutory negligence in exposing the horses to
danger (Thorn V . James, 1 4M. L . R .

For an instance of damage to a build ing caused
by blast ing Operat ions Campbell, 1 4
M. L . R . 43 7 .

New t“

The plaint iff’smare , k an open stall
in defendant ’s stable, was ki cked by a horse kept
in the adjoining open stall, which had broken his
halter shank during the nigh t andgot loose. Th is
horse hadgot loose in the stable on severalprevious
occasions, and on one of such occasions the plain
tiff

’

szmare had received a slight injury to one of

her legs, which defendant supposed had been
caused by the same horse. In the opinion of the

major ity of the cour t i t was not proved that the
horse was a vicious one, or t hat he had even
broken a halter shank before, or that the shank
he broke on that nigh t was not as st rong as
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It wil l be seen that there are three points to be Art . 7 1 .

established to found an action for negligence

(i) A duty to take care.

(ii) A breach of that duty— negligence.

(iii) Damage as the proximate result .

The duty to take care arises out of many relations
equally impossible of strict definition or of enumeration
in a short compass. Briefly they may be grouped as

fol lows :

(a) A person who has in his custody or control or
del ivers to another a dangerous thing, such as

a gun, dangerous chemicals, or a dangerous
animal , owes a duty to every one to take care
that the dangerous thing shal l do no damage
(see Dixon V. B ell, 5M. S. 1 98 Vaughan V.

Menlor e, 3 B ing. N. C. 468 ; G eorgeV. Skivington,

L . B . 5Ex . There are some things of so

Canadian Cases.

halter shanks usually are. Plaintiff
’

s mare died
shor tly afterwards as the result of the ki cking
and i t was held defendant was not liable (Tem

pleton v . Waclelington, 1 4M . L . R .

The defendant
’

s horse strayed from his field to
the h ighway , the fence being defective, and, being
fr ightened by a boy, ran upon the si dewalk and

knocked down and injured the plaintiff. A muni
cipal bye

-law made unlawful for any person
to allow horses to run at large. Held

, that the
horse was unlawfully on the h ighway, and that
the defendant was liable in damages for the

injury suffered by the plaintiff, the inj ury being
the natural result of, and properly at tributable to,
his negligence.

Judgment of a Divisional Cour t , 1 O. L . R.

41 2
, affirmed (Pattersonv. Fanning, 1 901 , 2 . O. L . R.

462)
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dangerous a character that a man keeps them
at his peril— for example, a large body ofwater
(see Rylands v . Fletcher , L . B . 3 H. L . 3 3 0,

sup ra, p . The same rule applies at com

mon law to fi re (Tahere-ilv . Stamp ,
1 Salk. 1 3 ) (a)

and w ild animals. See post, pp . 3 3 0, 3 3 1 .

person using a highway owes a duty to take
care as 1 ega1 ds eve1 y othe1 pe1 son lawful ly on

thehighway . So if a pe1son driving 01 1 iding
on a highway by his negligence runs ove1 and
otherw ise damages another person on the high
way an action w il l lie for the damage suffered
(see Davies v . Mann

, 1 0M. W . 549 , andp ost,

p . So, too, persons in charge of ships
at sea or on rivers are bound to use care not to
do damage to other ships.

Proprietors ofpub lic conveyances owe to passengers
a duty of taking care quite apart from contract
(see sup ra, p .

Bailees of all kinds
,
including ca1

” °

1 ie1 s of goods,
owe to their bailei s a duty to take ca1 e of the

goods bailed. The degree ofcare 1 equired va1 ies
w ith the nature of the bailment (see Coggs v .

B ernard
,
1 Sm. L . C . , and sup ra,

Art.

An occupier of p1 emises owes a duty to pe1 sons
coming on to thepremises on business, as guests,
as ba1 e l icensees, and even as t1 espasse1 s

— the

deg1 ee of care 1 eq11 1 1 ed va1 y1ng according to the
purpose for which the persons come on his

premises (see Hear en v . Pender , 1 1 Q . B . D .

503 , post, p . 3 3 3 Indermanr V. Dam-es, L . R . 1

(a) By 1 4 Geo . 3 , c. 86 , it is enacted that no act ion shall be brought
against any person upon whose p remises any fi re shal l accidentally begin.

But it seems that a person is st i ll l iable for the consequences if he

urposely or negl igently l ights a fi re. He does so at his peri l (Vaughan
v . Menlore

,
sup ra , and Jones v . Festiniog Railway, L . R . 3 Q . B . 7
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wasno evidence ofnegl igence (Richardsonv . NorthEastern

Rail. Co.
, L . R . 7 C. P .

(4) Where the plaintiffwas in the occupation of certain
farm buildings, and of corn standing in a field adjoining
the field of the defendant , and the defendant stacked his
hay on the latter , know ing that i t was in a highly
dangerous state and likely to catch fi re, and it sub

sequently did ignite and set fi re to the plaintiff’

sproperty ,
i t was held , that the defendant was l iable (Vaughan v .

Menlooe
, 3 B ing. N . O.

(5) So, where the defendant entrusted a loaded gun to
an inexperienced servant girl , w ith directions to take the
priming out, and she pointed and fired it at the plaintiff’s
son, wounding and injuring him,

it was held that the
defendant was l iable. For entrustinga loaded gun to such
a person was an act which a reasonable and prudent man
would nothave committed (D ixon v . B ell

,

86 5M. S.

(6) Again, wherethe defendantnegl igently compounded
a hair wash of dangerous chemical ingredients, and a

person using it , and for whose benefit it was bought,
suffered injury , the defendant was held liable (G eorge v .

Shit ington,
L . R . 5Ex.

(7) Quite apart from any warranty or the terms of the

contract of sale, the vendor of goods which have some

dangerous quality ofwhich he knows, but of which the
purchaser cannot be expected to be aware, owes a duty
to the purchaser to take reasonable precautions by
warning him that special care w il l be requisite, and for
damages resul ting

“

from breach of that duty an action
lies. Thus, where the defendants sold a tin ofchlorinated
lime, knowing that it was likely to cause

'

danger to a

person Opening i t unless special care was taken, and the

danger was not such aswould beknown by the purchaser ,

Canadian Cases.

Carroll v . Freeman, 23 O. R. 283 .
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the defendants were held liable for damages caused to
the plaintiff by opening the tin without taking proper
precautions, in consequence of which there was an

explosion and her eyes were injured (Clarke v . Army and

Navy Co-operative Society, [ 1 903 ] 1 K. B . And

there is a similar duty on the part of one gratuitously
lending goods to another , for breach of which ,

followed
by damages, an action w i ll lie. Note, that in this case,

too, it is essential to show knowledge of the defect on
the part of the lender (Coughlin V . G illison,

87 [1 899]
1 Q . B .

(8) So, ifa man knowingly keeps dangerous animals,
he is answerable for any injury they may commit , and

Canadian Cases.

87 Caldwell v . Mills
,
24 O. R. 462 .

“ The evi dence seems to have established very
clearly that the wharf or pier in quest ion was

carelessly suffered to be for a long t ime out of

repai r on that par t on which the plaintiff received
the injury , while noth ingmore seems to have been
necessary than the subst i tut ing a sound plank for
one that had become rot ten.

“

The defec t was

apparent others had fallen into the hole ; i t was
consi dered dangerous ; and i t was suffered to be
in t hat state, t hough i t was on that par t of the

wharf at which vessels generally lie while they are
taking in or d ischarging thei r cargo. The plaint iff
wasa deckhand on board ofone oft hei r vessels. He

stepped from the vessel on the wharf after dark
,

got his leg into th is hole, and broke i t . The prin
ciples of the common law sustain th is action,

if i t
be t rue, as the jury found i t was, that the pier in
quest ion was in the possession of the defendants,
and used and enjoyed by them , and under thei r
control (Johnson v . The P ort D over Harbour Co. ,

1 7 U . C . R . 155, 156— Robinson,

3 3 1

A r t. 7 1 .



3 3 2 PART ICULAR TORTS .

that, too, though he has done his best to secure their safe
keeping. In other words, he who keeps an animal ofthe
above description (hfag/ v . B ar tlett, 9 Q . B . knowing
it to be dangerous, does that which ,

in the eyes of the

court, a reasonable man would not do (Cox V. B urbidge,

1 3 C . B . If the animal is by nature
dangerous, no actual know ledge of its previous disposition
is necessary , and in that case he keeps i t at his risk (see
Filburnv . People

’

s PalaceCo. (the case ofa tame elephant),
25Q . B . D . But ifthe animal isnaturally domestic,
then actual knowledge (technically called scienter of

its fi ercenessmust be proved (R . v . Haggius, 2 Ld. Baym.

It is not necessary in order to sustain an action
against a person for negl igently keeping a ferocious dog,

to show that the animal has actually bitten another
person before it bi t the p laintiff: it is enough to show
that it has, to the know ledge of its owner , evinced a

savage disposition,
by attempting to b ite (Worthv . Gilling,

L . R . 2 C . P . 1 and see also Simson v . G eneralOmnibus

Co L . R . 8 C . P . 3 90, a case of a kicking horse). The

previous tendency to b ite must, however , have been to

b ite human beings, and not merely other animals
(Osborne v . Choqueel, [1 896] 2 Q . B . It has been
held that, if the owner of a dog appoints a servant tokeep
it

,
the servant’s knowledge of the animal’s disposition is

the knowledge of the master , for it isknowledge acquired
by him in relation to a matter w ithin the scope of his

employment (Baldwin v . Casella ,
L . R . 7 Ex. But

where the complaint 1 8 made to a servant, who has no

control over the defendant’s business, nor of his yard
where his dog was kept, nor of the dog itself, the
knowledge of the servantwould not necessarily be that of
themaster (Stiles V . Carelifi

'

SteamNar igation Co 3 3 L . J.

Q . B . 3 1 0 ; and see App lebee v . Percy,

90L . R . 9 C . P .

Canadian Cases.

90 Shaw v . IlIcCrea'

l
'

y, 1 9 O. R . 3 9 ; Vaughanv .
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had contracted w ith the shipowner for the painting of the
ship . In order to do this the plaintiff had to use the

staging. Owing to the defendant snegl igence the staging
fel l , and the plaintiff was injured — Held

, reversing the
court below ,

that the plaintiff being engaged on work in
the performance ofwhich the defendant as dock owner
was interested , the defendant was under an obl igation to
him to take reasonable care that the staging was safe,

and that for neglect of that duty the defendant was
l iab le.

(1 2) Where adock-master or wharfinger inv itesavessel
to a particular p lace to unload , and, owing to an inequality
in the bottom of the dock, the vessel is injured , the dock
company or wharfinger 1s liab le. For the dock-master

or wharfinger either knew , or ought to have known, of

the danger ; and in either v iew was negl igent (see
Owners of Apollo v . Port Talbot Co .

, [1 89 1 ] A. C.

(1 3 ) So too,
though apart from contract , a landlord

owes no duty to his tenant to take care that the demised
premises shal l be safe (Lane v . Cox , [1 897] 1 Q . B . 415)

yet where he lets flats but retains control of the common

staircases, passages, and roof, he owes a duty towards
the tenants and persons coming to the flats on business
with the tenants, to keep them in a reasonably safe con

dition, and an action w ill lie at the suit of such a person
who is injured by reason of their defective condition
(Miller v . Hancock, [1 89 3 ] 2 Q . B . 1 77 Hargrores

Aronson ct Co. v . Har topp , [1 905] 1 K. B . 472) (a).

(1 4) There is also a duty imposed on occupiers of

premises to take reasonab le care that guests, l icensees,
and even trespassers shal l not be injured by the danger
ous state of the premises. But the amount ofcarewhich
an occupier is bound to take is less than in the case of

persons coming on business. No higher duty is imposed

(a) Damage to tenants by reason of landlord’

s neglect to clean out

ra inwater gutter of roof, control of which was retained by the landlord.
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on the defendant than that he should not set a trap
(p er WILLES, J . ,

inHounsellV . Sing/the, 7 C. B . 7 3 1 )
that is to say, guests and licensees can only claim if they
are injured by hidden dangers, dangers which the defeu
dant by his conduct has led them to suppose do not

exist . Thus, in Southeote V . Stanley (1 H. N .

the plaintiff was a guest of the defendant , and when
leaving the house a loose pane ofglass fell from the door
as he was pushing it open and cut him. It was held that
the p laintiff, being a guest, was for the time being one of

the family and could not recover for an accident
, the

l iabil ity to suffer which he shared in common w ith the

rest of the family .

(15) Where a contractor was engaged in making an

excavation with a steam crane, and a person came and

looked on idly , and, in consequence of a defect in the

crane, he was killed , i t was held that there was no

evidence to sustain an action by his w idow . As Lord
E SHER , M.R .

, put it :
“ There was no evidence to show

that the defendant’s workmen had reason to expect the
deceased to be at the spot where he met his death .

There was no contract between the defendant and the
deceased ; the defendant did not undertake with the

deceased that his servants should not be guilty of negl i

gence ; no duty was cast upon the defendant to take care
that the deceased should not go to a dangerous place
(Batchelor v . Fortescue, 1 1 Q . B . D .

(1 6) Corby v . Hill (4 C. B . 556) is a case in

which an occupier was held liable for a trap . The

plaintiffwas permitted to use a private road belonging to
the defendant . One night a heap of slates was left in
the road unlighted , and the plaintiff coming along in the
dark fel l over it , and was hurt . The permission to use

the road was an implied intimation that it was safe

for use, and the leaving the heap of slates on it in
the dark amounted to setting a trap . Compare with this

3 3 5
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case Hounsell V . Sing/ the, 7 C . B . 7 3 1 . There the
defendant was al lowed to cross some waste land

, and in

doing so he fel l into an unfenced quarry . The quarry
was not near a highway — Held

,
there was no duty

to fence the quarry for the benefit of a mere l icensee.

F rom the above rule and illustrations, i t will be seen

that the degree of care which a person is bound to use in
regard to others is relative, and that in deciding whether
a given act is, or is not, negl igent , the circumstances
attending each particular case must be ful ly considered .

“ A man,

” it has been said
,

“
who traverses a crowded

thoroughfare w ith edged tools, or bars of iron,
must take

especial care that he does not cut or bruise others w ith
the things he carries. Such person would be bound to
keep a better look out than theman who merely carried
an umbrella ; and the person who carried an umbrella
would be bound to take more care in walking with it
than a person who had nothing at all in his hands.

” 91

Canadian Cases.

A st reet ran to the nor th and to the south from
the defendants

’ tracks in a ci ty but d i d not cross
them . W i t h the tacit acquiescence of the defeu
dants, however , foot passengersw ere in the habi t
of crossing the tracks from one par t of the street
to the other

,
and for convenience in doing so par t

of the fence between the tracks and each par t of
the street had been removed . A boy of nine,
intend ing to cross from one par t of the street to
the other , walked th rough the opening in the fence
to one of the t racks. W hile he was standing and

playing upon th is t rack, wai t ing for a train on

another track to pass, he was struck by a train
running at a speed of about forty miles an hour
and was killed . Held, t hat there was a clear
neglect of a statutory duty by the defendants in
permi tt ing the track to remain unfenced and at
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S . C . R . 541 ; C . P . Ry. Co.

’

v . Fleming, 22

S. C . R . 3 3 ; Winckler v . G . W . R . Way Co.
,
1 8

U . C . C. P . 260 ; Tyson v . The GrandTrunkR. Way
Cc .

,
20 U . C . R . 256 , post, p .

Consoli dated Statu tes of Canada, 0 . 66 , sect .
104[now Railway Act, Canada (51 Vi c t . c . 29 , sect .

must be construed as enur ing to the benefit
of all persons who

,
using the h ighway which is

crossed by a railway on the level, receive damage
in t hei r person or thei r proper ty from the neglect
of the railway company

’

s servants in charge of a

train to r ing a hell or sound a whistle, as they are
d i rected to do by the statute, whether such damage
ar ises from actual collision or , as in th is case, by
a horse being brough t over near the crossing and

taking frigh t at the appearance or noise of the

t rain (Grand Trunk R . W . Co. V . Rosenberger , 9
S. O. R . 3 1 1 ; and see Peart V . Grand Trunk R .

ll
'

ay Cc.
, post, pp . 403 , 404 ; and N . B . Ry. Co. v .

Van Wart
, post, p .

A railway company has no authori ty to build its
road so that par t of its road bed shall be some

d istance below the level of the highway , unless
upon the express condi t ion that the h ighway shall
be restored so as not to impai r its usefulness, and
the company so constructingits road , and any other
company operat ing i t , isliable for injuries result ing
from the dangerous cond i t ion of the h ighway to
persons lawfully using i t . A company which has
not complied wi th the statutory cond i tionsof ring
ing a bell when approach ing a crossingis liable for
injur ies resulting from a horse taking frigh t at the
approach of a train and th rowing the occupants of
a carr iage over the dangerous par t of the h ighway
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on to the track
,
t hough there was no contac t

between the engine and the carriage (Grand Trunk
Ry. Co. v . Rosenberger , followed ; Grand Trunk

Ry. Co. v . Sibbalol, 20 S. O. R . 259 ; Grand Trunk
R . W. Co. V . B eckett, 1 6 S. C . R . 71 3 ; lifoggy
V . Can. Pacific R . W. Co.

, 3 M. L . R . 209 ;
Thompson v . G . W. R . Co.

,
24 U . C. C . P.

429 ; Dunsford V . Michigan Central R . W. Cc. , 20

O. A. R . 577 ; andMcMiehael v . G . T. R . W. Co.
,

1 2 O. R .

In Brown V . Great Western Railway Company, 3
S. C. R . 159 , the Supreme Cour t held t hat the
company were guilty of negligence in not apply
ing the air-brakes at a sufficient d istance from
another railway crossing to enable the train to be
stopped by hand -brakes in case of the air-brakes
giving way.

A railway car in whi ch was a horse in charge of
the plaint iff had on arrival at a station been
shunted on to one of several lines of rails in the

defendants’

stat ion yard . The plaint iff left the
car and returned to i t , crossing several tracks in
doing so, and again left i t , in broad dayligh t , to
procure water for the horse. There was less snow
between the rails than upon the spaces between
the tracks, and the plaint iff, accord ing to his own
evi dence, having to walk for some li t tle d istance
along the railway lines, chose to walk between the
rails to avoi d get tinghisfeet wet, andwhile sowalk
ing was over taken by an engine and tender slowly
moving,

reversed , without the necessary warning,

andwasknocked down and injured . Held, affi rming
the non-sui t at the t rial, that even if the defen
dants were guilty of negligence in not giving

3 3 9
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not ice that the engine and tender were in mot ion,

the acci dent was caused not by reason of thei r
negligence, but by the plaint iff

’

s own negligence
in choosing to walk in a place of extreme danger ,
instead of a place of perfect safety wh ich was Open
and known to h im . Callendar V . Carleton I ron Co.

,

L td. 9 Times L . R . 646 ; and 1 0

Times L . R . 3 66 , followed (Phillips V . The Grand

TrunkRailway ofCanada, 1 O. L . R .

W hen a car of a foreign railway company forms

par t of a train Of a Canad ian railway company , i t
is used by the lat ter company wit h in the

meaning of sect . 1 92 of the Railway Act, 51 Vi c t .
c . 29 so as to make t hat company liable in
damages for the death of a brakesman caused by
the car being so high asnot to leave the prescribed
headway between i t and an overhead bri dge.

Judgment of Meredi th , C.J .
, affirmed (Atcheson

v . Grand TrunkRailway Company 1 O. L . R .

Persons lawfully using a h ighway are ent i tled
to assume t hat the statutory warningwill be given
by a t rain crossing the h ighway , and are not

necessarily guilty Of cont ributory negligence
because, while dr iving a rest ive horse, they
approach , in the absence Of warning,

‘

so close to
the crossing as to be unable to control

‘

the horse
when the t rain crosses, and are injured , even
t hough by looking or listening they probably
would have learned of the approach of the

t rain in t ime to stop far enough away to be in
safety . The quest ion of contr ibutory negligence
in such a case is for the jury to determine under
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by th is Act do not refer to the turning in of

the fence to the cattle guards ; and, although no
other fence is specifically prescribed in the railway
legislation,

the meaning of sect . 259 is, that unless
the t rack,

includ ing the crossing, is properly
fenced or ot herwise protected so as to effi ciently
warn or bar the t raveller wh ile a train is crossing,

or immed iately about to c1 oss, themaximum speed
at which a train may cross in th i ckly peopled por
t ions of ci ties, towns, and villages, is six miles an
hour .

The plaint iffwas struck by a train at a crossing
over a main st reet in an incorporated town,

not

protected by a gate or watchman. In an ac tion to
recover damages for his injur ies, the j ury found
that the t rain was t ravelling at the rate of twenty
miles an hour

, and that the injury complained Of

was caused by t h is excessive speed , coupled wi th
the absence Of proper protection at the crossing,

and without negligence on plaint iff’s par t ; and

the cour t
,
t hough there was strong evi dence Of

contributory negligence, declined to interfere

(hfeKay v . Grand Trunk R . W. Co. 5

O. L . R .

Upon the proper const ruct ion of sect . 1 92 of

theDominionRailway Act of 1 888 , a railway com
pany , whether the owners or not of a bridge under
which t hei r freigh t cars pass, are proh ibi ted from
using h igher freigh t cars than such asadmit of an
open and clear headway of seven feet between the

top of such carsand the bot tom of the lower beams

ofanybri dgewh ich isover the railway . MeL auchlin.

V . flheGi andTi unkRailway O.R.41 8 ; and

Gibson V . lilidland Ratlu ay C0 . 2 O. R . 658 ,
d ist inguished .
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Contr ibutory negligence may be a defence to an

act ion founded on a breach of statutory duty .

A brakeman stand ing on the top of a freight
car , par t of amoving train, was killed by comingin
contac t wi th an overhead bridge. Held

, t hat as
the evidence showed he was on the top Of the car

contrary to the rules of the company , of which
he was aware, the acc i dent was caused by his
ownnegligence, and the defendantswerenot liable,
although there was not a clear headway space as
requi red by the above sect ion (Deyo v . TheKingston

and PembrokeR . W. Co.
, 8 O. L . R.

B .
,
in d riving towards his home on a nigh t in

September , had to cross a railway track between
nine and ten o

’clock at nigh t on a level crossing
near a stat ion. Shor tly before,a t rain had arr ived
from the west

,
which had to be turned for a tr ip

back in the same d i rec tion and also to pickup a

passenger car on a si d ing. After some switch ing
the train was made up , and j ust before coming to
the level crossing the engine and tender were nu
coupled from the cars to proceed to the round
house. B . saw the engine pass, but apparently
failed to perceive the cars, and star ted to cross
when he was struck by the lat ter and killed .

There was no warning of the approach of the cars
which struck h im . In an action by his widow ,

under Lord Campbell’sAct, the jury found that the
railway company wasguilty ofnegligence, and that
a man should have been on the crossing when
making the swi tch to warn the publi c . A verd ic t
for the plaint iff was sustained by the Cour t of
Appeal. Held, affirming the j udgment of the Cour t
ofAppeal, that i t was properly left to the jury to

3 43

A rt . 7 1 .



3 44

A rt. 7 1 .

PARTICULAR TORTS.

Canadian Cases.
determine whether or not, under the special cir
cumstances, i t was unnecessary for the company
to take greater precaut ions than i t d i d , and to be
much more careful than in ord inary cases where
these cond i tions d i d not ex ist and that the case
did not raise the quest ion of the jury ’

s r ight to
determine whether or not a railway company could
be compelled to placewatchmen upon level railway
crossings to warn persons about to cross the line

(L ake Erie d"D etroit Rirer Railway Company V .

Barclay, 3 0 S. C. R .

S.
, an elderly lady , was travelling on a t rain of

the Canad ian Pacific Railway from Montreal to
Toronto. W h ile in a sleeping bert h at nigh t ,
believing that she was r id ing with her back to the
engine, she tried to turn round in the ber th , and
the car going around a curve at the time she was

t h rown out on to the floor and injured her back.

On the t rial of an act ion against the company for
damages i t was not shown that the speed of the

train was excessive or t hat there was any defect
in the road bed at the place where the accident
occurred to which i t could be at t ributed . It was
held

, reversing the judgment of the Suprem
Cour t ofNova Scot ia (3 4 N . S. L . R . t hat the
accident could not be at tr ibuted to any negligence
of the servants of the company , which would
make the defendants liable

,
in damages to S.

(Smith V . Canadian Pacific Railway Co. , 3 1 R .

3 67)

In passing th rough a thickly
’

peopled port ion of

a ci ty , town, or village, a railway train is not

limited to the maximum speed of six miles an

hour prescr ibed by 55 56 Vi c t . c . 27 , sect . 8 ,
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rate Of speed the st reet railway company is

responsible. The driver of a car t st ruck by a car

in crossing a t rack is not guilty of cont ributory
negligence because he d i d not look to see if a car

was approach ing,
if in fact

,
i t was far enough

away to enable him to cross if i t had been pro
ceeding moderately and prudently . He can be

in no worse posi t ion than if he had looked and

seen that t here was t ime to cross (The Toronto
Ry. Co. v . Gosnell, 24 S. C. R . 582 , and 21 O. A. R.

We have to say here whether the fac t of a

horse in the street of a ci ty being seen running
away , upset t ing the cut ter and t hrowing out the

dr iver and then running into the si dewalk and

injur ing a passenger thereon,
does not show a

prima facie case. I am inclined to th ink that i t
does (Ibid.

— Hagar ty ,

Although a street railway company may be

permi t ted by its char ter to run its cars on the

publi c streets at h igh rates of speed , i t is not,
t herefore, relieved from the duty of exercising
proper care to prevent acci dents (L ines v . Winnipeg
Electric Street Ry. Company, 1 1 M. R . 77 and see

Coll V . Toronto R . Way Co.
,
25 O. A. R . ,

'

ante,

p . 106 ; Haight V . Hamilton Street R . Way Co. ;

and Cornish v . Toronto St. R . Way Co.
,
ante

, and

R . S. O.
,
1 897 , c . 209

, sect .

I t is the duty of a motorman in charge of an

electri c car on a st reet railway to take special
care to have the car sufficiently under cont rol, to
enable h im to avoi d collision wi th aged and infirm
persons on foot whose infi rmities are plainly
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evi dent , and who may be crossing the line of rail
way at a street crossing (Haight v . The Hamilton

Street Railwa

y
Co. ,

29 O. R . 279 ; Cornishv . Toronto

Defendant ’s horses and carriage, d riven by his
servant westerly along S. road , met opposi te the

gate of defendant ’s stable yard , si tuated on the

nor thern si de of the road
,
a horse and truck

coming in the opposi te d irec tion, and instead of

passing on the sout h si de, at tempted to pass on

the si de nearest the stable yard (the intention Of

the driver being to proceed to a house a few yards
west of the stables), when the horses sud denly
turned in towards the yard

,
knocking down and

injuring the plaintiff, who was coming along the

si dewalk near the gate . Held, that the accident
resulted from the careless and negligent d riving
of the defendant

’

s servant
, and verd ict for plaint iff

upheld (L ownd V . Robinson
,
2 N . S. Reps. (Russell

dz:Chesney), 3 64 ; Courser V . Kirkbride
,
2 3 N . B . R .

404 ; B lack V . liftinicipality of St. John, 2 3 N. B . R .

249)

W here plaint iff was inju1 ed by an explosion Of

gas in defendant company
’

s mine
,
occasioned by

an erroneous plan Of the workings, but i t was not
proved that the company had employed incom
petent men to superintend themining and plaint iff
was not employed under any special agreement .
Held

, t hat he could not maintain an action against
the company for the injury (Smithv . Inter-Colonial

Coal Illining Company, 2 N . S. Reps. (Russell A:
Chesney),

When cont ributory negligence is set up in an

act ion to recover damages for negligence, wh ich

3 47

Art . 7 1 .



3 48

Art . 7 1 .

PARTICULAR TORTS.

Canadian Cases.
is being tried before a jury , the plaint iffis ent i tled
to a clear and d ist inct finding upon the point .

In an action against a street railway company
to recover damages, the jury , after find ing in

answer to questions that the defendantswere guilty
of negligence, in running at too h igh a rate of

speed , not properly sound ing the gong, and not

having the car under proper cont rol, and that the
plaint iff’s inj ury was caused by th is negligence,
sai d in answer to fur ther quest ions, t hat the plaint iff
was guilty of contributory negligence in not using
more caution in crossing the railway tracks.

Held, t hat th is answer was ambiguous and

unsatisfactory , and, in view of the previous d istinct
answers, not fai rly to be t reated as a find ing of

contr ibutory negligence.

P er Osler , J .A.
— Instead of putting in such

cases the question, Was the plaint iff guilty Of
contributory negligence ?

” involving, as i t does,
both the fact and the law ,

i t would be bet ter to
ask

, Could the plaint iff by the exerc ise of reason
able care have avoi ded the injury and to provide
for the case of an affirmat ive answer by the fur ther
quest ion,

“ If so ,
in what respect do you th inkthe

plaint iff omitted to take reasonable care ?

Judgment of Mered i th , C .J .
, reversed (Brown

v . L ondon Street Railwai 2 O. L . R . 53 )

The plaint iff, who was driving a horse and

waggon very slowly along a st reet on the left si de
of a car track, turned to the righ t to cross the
track and the waggon was struck by a car which
had been coming beh ind . The plaintiff sai d t hat
about one hundred feet from the point at which
he tried to cross he looked back and that no car
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across the track of an electr i c railwaywhen i t was
struck by a car and damaged . In an act ion
against the tramway company for damages i t
appeared that the acci dent occurred on par t of a
down grade several hundred feet long, and that
the motorman, after seeing the cab , tr ied to stop
the car wit h the brakes, and t hat proving ineffec
tual, reversed the power , being t hen about a car

lengt h from the cab . The jury found that the
car was running at too h igh a rate of speed , and
that t here was also negligence in the failure to

reverse the current in t ime to aver t the acci dent ;
t hat the cabdriver was negligent in not looking
more sharply for the car , but that notwithstand ing
such negligence the acci dent could have been
aver ted by the exercise Of reasonable care. I t
was held, affirming the judgment of the Supreme

Cour t ofNova Scot ia (3 2 N . S. Rep . that the
last find ing neutralised the effect Of that of con

tributory negligence ; that as the car was on the

down grade and going at an excessive rate of

speed i t was incumbent on the servants of the

company to exercise a very h igh degree of skill

and care in order to control i t if danger was

th reatened to any one on the h ighway ; and that
from the evidence given i t was impossible to
that everything was done t hat reasonably should
have been done to prevent damage f1 om the

excessive speed at which the car was being run

(Halifax Electric Tramway Co. V . Inglis, 3 0 S. C . R .

The jury have found , upon evi dence appear ing
to ris sufficient to warrant the find ing, t hat
notwithstand ing such supposed ev i dence, the

defendants’

servants could , in the result , have
averted the acci dent by the exercise of reasonable
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care. If th is was found upon evi dencewarranting
i t

,
i.e.

,
upon evidence on which the jury could

reasonably find i t , then, of course, the driver
’

s act

of negligence (if i t existed at all) could no longer
be consi dered as a contribut ing effi cient cause, but
would be reduced merely to a link in the chain of

anter ior ci rcumstances without wh ich the acci dent
could not have happened (Ibid.

— King, J

In an action founded on personal injur ies caused
by a street car , the j ury found that defendant

’
s

negligence was the cause ofthe acci dent , and also

t hat plaint iff had been negligent in not looking
out for the car . Held, reversing the decision of

the Cour t of Appeal (2 O. L . R . t hat as the
charge to the jury had properly explained the law
as to contributory negligence, the lat ter finding
must be consi dered to mean that the acci dent
would not have occurred but for the plaint iff’s
own negligence, and he could not recover (The
L ondon Street Railway Co. V . B rown, 3 1 S. C. R.

Negligence ofMunicipal Corporations. Neglect to

remove ice or snow ,
and seepost.

The Muni c ipalAct, R. S. O. , 1 897 , c . 22 3 , sec t .
606 , makes a corporation, ifguilty of gross negli

gence, liable for acci dents result ing from snow and
ice on si dewalks. A bye

-law ofthe ci ty ofKingston
requi red frontagers to remove snow from the si de
walks. The effec t of its being complied wi th was.

to allow the snow to remain on the crossings,
which therefore became h igher than the si de
walks, and when pressed down by traffi c an incline
more or less steep was formed at the ends of the.
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crossings. A young lady slipped and fell 0 11 one Of

t hese inclines, and being severely injured , brough t
an act ion of damages against the ci ty and obtained
a verd ic t . I t was held, affi rming the decision of

the Cour t Of Appeal that t here was sufficient
evidence to just ify the jury in find ing t hat the
corporat ionhad not fulfilled its statutory obligat ion
to keep the streets and si dewalks in repai r ; Corn
wall V. D eroehie (24 S. C. R . 3 01 , ante, p .

followed ; that i t was no excuse t hat the d ifference
inlevel between the si dewalkand crossingwas due
to Observance of the bye-law ; that a crossing may
be regarded as par t of the adjoining si dewalk for
the purpose of the Act ; that gross negligence

”

in the Act means very great negligence, of which
the j ury found the corporat ion guilty (TheCorpora
tion of the City of Kingston v . D rennan, 27 S. C. R .

46 , and see lValker V . CityofHalifax, 1 6 N . S. Reps.

An act ion does not lie against a muni cipal cor

poration for damages in respect of mere non

feasance unless t here has been a breach of some

duty imposed by law upon the corporat ion (Pictou
V . Geldert, [ 1 893 ] A. C. 524, and The rlfunicipal

Council of Sydney V . Bourke, [ 1 895] A. C. 43 3 ,
followed ; lllontreal v . Muleair et al.

,
28 S. C. R.

458 ; and see Williams v . City of P ortland, ante ;
B adams V . City of Toronto, ante ; and The City
of St. John v . Campbell, 26 S. C. R . 1

,
ante, p .

The plaint iffwhile proceed ing along a si dewalk
at tempted to cross from one si de of such walk to
the other over an accumulat ion of hard beaten
snow where t here was a sligh t declivi ty in the

sidewalk, and in doing so slipped and fell
,
thereby
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on the si dewalk at the time of the acci dent
, but

there was no ev i dence of its having accumulated
there

,
nor d i d i t appear how long i t had been

there . Held
,
t hat there was no evi dence Of negli

gence on the par t of the defendants (Forward v .

The C01p 01 ation of the City orT01 onto, 22 O. R.

The mere allowance of the format ion and con

tinuance of obstiuctions 01 dangerous spots in the
h ighways due to accumulat ion of snow or ice may
amount to non-repai r , for which the corporation
would be liable, but in every such case the quest ion
to be determined is whether , taking all the en
cumstances into consi derat ion, i t is 1 easonable to

held that the muni cipali ty should have removed
the danger (City ofKingston V . D rennan

,
27 S. O. R .

46 , followed ; Taylor v . City ofWinnipeg, 1 2 M. R .

479 ; Atcheson V . Po1 tage L a P 1airie, 10 M. L . R .

For cases bearing upon the liabili ty of a

householder to remove snow or ice from the 1 oofs

and si dewalks, see Atkinson v . G . T. R . W. 00 .

ante, p . 43 ; Lazarus v . The Corporation of Toronto,
post, p . 43 3 and the Muni cipalAct, R. S. O

1 897 , c . 22 3 , sec t . 559 .

About a.m . on a morning in January a
man walking along a street crossing in Toronto
slipped on the ice and fell, receiving injuries from
which he eventually died . His widow brough t an
action for damages under Lord Campbell

’

s Act,
and on the tr ial i t was shown that there had been
a consi derable fall of snow for two or th ree days
before the acci dent , and on the day preced ing
there had been a thaw ,

followed by a har d frost at
nigh t . There was evidence

,
also, that early in

the morning of the day of the accident employés
of the ci ty had scat tered sand on the crossing,

but

the h igh wind prevailing at the t ime had probablv
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blown i t away . I t was held that these facts
were not sufficient to show that the injury to the

deceased was caused by gross negligence of the

corporat ion wi th in the meaning ofR . S. O. , 1 897 ,
c . 22 3 , sect . 606 (2) (Ince v . City of Toronto, 3 1

S. C. R .

Defective Highways.

The liab ili ty of road companies is regulated by
R. S. O.

,
1 897 , c . 1 9 3 , sects. 79 — 1 1 6 .

W here plaint iff
’

s horse was injured by falling
into a deep uncovered d rain by the si de of a road
in the suburbs of the city , i t washeld that the drain
being proved to be well construc ted and of a kind

(uncovered) usual in the suburbs, the ci ty was not
liable (Mackinlay v . City of Halifax,

2 N . S. Reps.

(Russell Chesney),
Plaintiffwhile crossing on horseback a bridge

wi th in the munic ipali ty received injuries found to
have resulted from the negligence Of the corpora
t ion and its Officers. Held, that the corporat ion
was liable (flicQuarrie V . The hianicipality of St.
dfary

’
s, 5N . S. (Russell 85 Gelder t), 49 3 Gr ant V .

Town of New Glasgow, 6 N . S. (Russell dz G elder t),
87 Watson V . lllunicipality of Colchester , ibid.

On one si de of a travelled road which the

defendants were bound to keep in repai r was a

declivi ty , downwhicha pile ofwoodhadbeen th rown
by a person living near the h ighway . Some of the

wood was upon the bed of the road , buta port ion
est imated at from twenty-one to twenty-six feet was
free from obstruction, and the road i tselfwas not
defective. The plaint iff’s horse in passing shied
at the wood , th rew him offand injured h im . Held,
that the defendants were not guilty of a breach
of the statutory duty imposed upon them by

A A 2
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R . S. O. 1 877 , c . 1 74, sec t . 491 [now R . S. O.

1 897, c . 22 3
,
sect . to “ keep 1n 1 epair , and

t hey we1 e the1 ef01 e not liable (Maxuell v . The

Corpomtion of Cla1ke, 4 Tuppe1
’

s Reps. in App .

460 ; and see L inus v . Jfoorc, and llalton v . York
,

post, p . 3 58)
The obligat ion expressed by the words “ keep in

1 epai 1 [now R . S. O. , 1 897 , c . 223 , sect . is

satisfied by keeping the mad m such a state of

repai r as is 1 easonably safe and sufificient foi the

1 equi1 ements of the pa1 ticula1 locali ty (Lucas v .

Co1po1atzon or 3 Tuppe1 ’

sReps. inApp .

A muni cipal 001 pO1 ation 1 8 not responsible in
damages to a pe1 son who is injui ed ln endeavoui

ing to cross in daylight a plainly visible shallow
trench , lawfully and necessarily in the st reet at
the t ime , the person injured being,

moreover ,
familiar wi th the locali ty and knowing that t here
is close at hand a safe passage-wayacross the t rench

(Keachie v . The City ofToronto, 22 O. A. R .

A municipal corporat ion is under no Obligat ion
to construct a street crossing on the same level as
the si dewalk, and t hat a si dewalkisat an elevat ion
Of four inches above the level Of the crossing is
not such evi dence ofnegligence in the

'

construction

of the crossing as to make the corporation liable
in damages for inj ury to a foot passenger sus

tained by str iking her foot against the curbing
while at tempting to cross the street (The Corpora

tion ofL ondon v . Goldsmith, 1 6 S. O. R .

The plaint iff fell while attempting to cross a

railway track which was lawfully , and without
negligence or undue delay , being built across a

street in a ci ty . I t was held that nei ther the rail
way company nor the ci ty was responsible in

damages (Aitkenv . CityofHamilton, 24 O. A. R.
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overhanging t rees liable to fall upon the road and
cause damage to passers-by (Gilchrist v . Corpora

tion of Garden, 26 U . C . O. P .

‘We cannot lay i t down as mat ter of law t hat
a pe1 son walking along a st reet loses all 1 emedy
for injui ies ifshe or he happen to be looking away
at the moment (Boyle v . Corporation ofDundas,
27 U . C. C . P. 1 3 3 — Hagar ty ,

“ The liabili ty of a corporat ion,
whether to

answer in damages or to be convi c ted of a mis
demeanour , for suffering a h ighway to be in an

impassable or dangerous cond i tion, ar ises not

merely because the road is impassable or dan

gerons, for that state of th ings may exist without
blame to the corporation, but because there has
been neglect of the duty to keep the road in such
a state of repai r as is reasonably safe and

suffi cient for the ord inary travel of the locali ty

(Lucas V . Moore, 3 Tupper in App . 608— Pat terson,

J .A. ; Walton v . Corporation of York, 6 Tupper
’

s

Reps. inApp. 1 81 ) and ante, p . 3 56 , andpost, p . 3 60.

In an action against defendantsfor damage sus

tained by the plaint iff th rough the breaking down
of a bridge some six feet wide,

built on th ree
sleepers over a culver t , on a road in defendants

’

township , over wh ich the plaintiff was at tempt
ing to drive with a buggy and a pai r of horses,
i t appeared from an examinat ion after the acci
dent , that the centre sleeper to two- th i rds of its
d iameter and on the outsi de was qui te rot ten,

and that its cond i tion was not eithe1 ascer tained
by the persons whose duty i t was to 1 epair the

bri dge, 0 1 if ascer tained , i t was not 1 epaired,

and that the bi idge broke down in consequence
of th is centre sleeper giving way by the mere
entry of the plaint iff’s horses, wi thout the buggy .
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on the si de of the bridge. The:j ury having found
for the plaint iff

,
thei r verd ic t was upheld (Mac

donald v . The Corporation of the Township of S.

Dorchester , 29 U . C. O. P . 249)
“ I t is obvious that in cases of th is kind the

question of neglect or no neglect upon the par t
of the defendants is one which must always be
consi dered relat ively to the par ticular subject in
respect of which the neglect is charged , to the

purpose which i t has to d ischarge, and to the

gravi ty of the consequences probably at tendant
upon the neglect charged . For example, a greater
degree of care and inspect ion is necessary in
at tend ing to the cond i tion and state of repai r of
a bridge than of a plank si dewalk

, and in pro

por tion as the defect may be more likely to take
place in a h id den par t than in a place exposed
to View , so that i t is more necessary that par
ticular inspect ion of the h id den part should be
made from time to t ime in the manner best
calculated to ascer tain any defect not Openly
apparent , and by so much as a loose or defec

t ive plank, t imber , or sleeper in a bri dge is cal

culated to be at tended wi th more serious couse

quences than a loose or defective plank or

sleeper in a sidewalk, by just so much are

greater care and at tention necessary to be dis
played ih looking after the cond ition and state of

repai r Of a bridge t han of a si dewalk (Ibid. ,

Gwynne J .
,

“ The other inqui ry
, and the impor tant one is,

whether there was neglect on the par t of the

defendants to keep the road in repai r , by having
andmaintaining a d itch of the kind and at the par t
of the road before described , without guar d or

railing, or without slant ing the roadway to the
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bottom of the d itch . The canon ofmuni cipal law
I take to be that the road shall be reasonably safe

and fit for publi c use and travel. That reasonable
safety and fitness must depend on circumstances.

It is plain t hat a d i tch Of th is kind would not

do in a ci ty or town in its thoroughfare , where
people have constantly to drive up to the si de
walks. And yet such a d i tch may well answer
in a township where i t is for drainage only , and
where people have no occasion to dr ive to i t . And

my opinion is, so far as the cour t is to deter
mine the quest ion, that the defendants were not
and are not guilty of neglec t in not fencing the
d i tch complained of from the travelled road . In

other words, the highway was not out of repai r
by reason of there being such a d itch as the one

in quest ion,
running alongsi de such a roadway

(Walton v . Corporation of York, 3 0U . C. C. P. 222

W ilson,

I t is always a quest ion of fact for the jury
whether , having regar d to all the ci rcumstances

,

the road or bri dgewas in a state reasonably fit for
ord inary travel (Steinkop

f v . Co1poration of Kent
,

14 O. A. R. 1 2 ; Toms v . Co1poration of Whitby, 3 7
'

U . C . R. 1 04 ; Sherwood v . City of Hamilton, 3 7

U . C . R . 410 ; Walton v . Corporation of York, 6

O. A. R .

Kennedy v . Portage L a Prairie
,
1 2 M. R . 63 4

Caswell v . St. filary
’

s Road Co.
,
28 U . C . R . 247

followed .

Adair v . Corporation of Kingston, 27 U . C. C . P .

1 26 ; The Township of Ellice v . Hills, 23 S. O. R .

429 Ayre v . Corporation of Toronto, 3 0 U . C . O. P.

225; Copeland V . The Corporation of the Village of
B lenheim

, 9 O. R . 1 9 B liss V . Boeckh, 8 O. R . 451

Howard v . Corporation of St. Thomas, 1 9 O. R. 71 9 ;
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along the highway under the bri dge, was struck
on the head by the gi r ders and knocked off the

load and injured . The bridge when constructed
was built at a height greater than t hat requi red by
the 1 85th section of the Railway Act, 51 Vi c t .

c . 29 but the munic ipali ty and thei r pre
decessors, owners Of the road , subsequently so

raised its level as to leave less than the statutory
space between the road and the bri dge. Held,
that the section must be construed as com
pelling the railway company to construct thei r
bri dges in the first place so as to leave the

requi red space below them to the h ighway and to

maintain t hem at
, at least , that heigh t from the

or iginal surface of the h ighway , and not as

obliging t hem to conform from time to time to

new cond i tions created by the persons having
control of the h ighway . Gray V . Borough of
Danbury 54 Conn. 574, specially referred
to (Carson v . Village of l

'

l' eston et al
,
1 O. L . R .

The plaint iff, whose eyesigh t was defective, was
walking in a ci ty st reet when, stepping towar ds a

doorway lead ing into a tavern,
he stubbed his toe

against the step or door -sill, and stumbling back,

fell into an area in the si dewalk used by the
tavern-keeper , by the permission of the muni c i

pality, for the purpose of put ting beer into his
cellar , and then Open and being used for such
purpose . A keg had been placed at each of the

outsi de corners of the Opening as a warning to
passers-by. Held, t hat the muni cipali ty were
liable for negligence in leaving the opening with
out an adequate guard ; t hat contr ibutory negli

gence could not be imputed to the plaint iff ;
and that the tavern-keeper was liable over to
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the defendants (Homewood V . City of Hamilton,
1 O. L . R . 266 .

A townsh ip muni c ipali ty was held liable in
damages for an injury ar1s1ng t h rough the non

repai1 of a si dewalk on a highway with in its

limits, notwi thstand ing the fac t t hat the si de
walk was built by voluntary subscription and

statute labour , and although the muni cipali ty
never assumed any control over i t , nor was any
public money or statute labour expended on i t
wi th the knowledge of the council, where the

lat ter was aware of the existence of the si de
walk, and there has been oppor tuni ty and t ime to

repai r i t (llladill v . The Corporation of the Township
of Caledon, 3 O. L . R . The judgment of

Mered i th , J .
,
was affirmed on appeal 3 O. L . R .

555.

The plaint iff, in crossing at nigh t on foot a busy
st reet , d i d so at a point t h i r ty feet d istant from
the crossing,

proceed ing in a d iagonal d i rection
across the carr iage-way. There was a hole 01

°

depression in the asphalte pavement from 15to
lg inches deep at its deepest par t , and the plaintiff
slipped upon the edge and was injured . In an

ac tion against the c i ty corporat ion for damages fO1
°

negligence, the trial judge found that the accident
was caused by the defendants’

negligence in

allowing the pavement to be and remain dan

gerously out of repai r ; that the plaint iff was not

guilty of contributory negligence in crossing the

street d iagonally ; that the street was not sufh

ciently out of repai r to be dangerous to horses or

vehicles : and assessed damages to the plaintiff.
Held

,
Falconbri dge, C .J.

,
d issenting, that the

plaint iff
,
using the carriage-way when on foot ,

had no righ t to expect a higher degree of repai r

3 6 3
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than would render the way reasonablv safe for

veh icles ; and the last find ing of. the judge put

the plaintiff out of cour t . Boss v . L itton

4 C. P. 407 , explained and d ist inguished .

Semble
, per Street , J . That the defect in

quest ion was not one from which a reasonable
man would have apprehended danger to any
person ei ther on foot 01

° in a carriage, and t here
fore the corporation could not be guilty Of

negligence in reo
~
ard to i t .

‘

P er Falconbridge, C.J. That the judgment
ough t to be upheld , as i t was a quest ion offact not
Of law

, whether the depression was an actionable
defect in the highway (Belling v . City of Hamilton

3 O. L . R .

Where a si dewalkOn one of the principal streets
of a town on which there was consi derable t raffic ,
andwhich had been lai d down for so long a per iod
as to become unsound , the scantling or str ingers
being so rot ten as to be

’

unable to hold the nails
fastening the boards placed across them ,

its con

d i tion is such as to impose on the corporat ion a

constant care and supervision over i t ; so that
where one of the boar ds was missing for a week,

leaving a hole some six or eigh t inches deep , into
which a person fell and was injured , not ice to the
corporation of such defect in the si dewalk was

assumed, and liabili ty for the damage occasioned
by the acci dent imposed on t hem , MacL ennan,

J .A. , d issent ing.

The damages assessed at the tr ial, were
reduced to $900, the Cour t being of opinion that
the lat ter was the more reasonable amount for
the damages sustained —a sprained ankle and an

affection of the sciat i c nerve , from which recovery
migh t be expected at no distant date (McGarr v .
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the highway , and which was safe while the frost
lasted and the snow was har d . The pathmaster

of the defendants was aware of the condi t ion of

the road , but no steps were taken to open i t up .

A thaw which had commenced three days before,

was in progress at the time Of the accident , and
when those in the waggon sough t to use the t rack
the horses broke th rough and the waggon was in
danger of being upset . Plaint iff got out, and in

assist ing the horses was injured by one of t hem .

It was held that , under the ci rcumstances, i t was
the duty of the defendants to have opened up a

way th rough the drift sufficient to enable a veh icle
such as plaintiff’s waggon to have passed in safety
along the h ighway : that the defendants had

not ice that the h ighway was out of repai r , and
that the plaintiff was enti tled to recover (Hogg
v . The Corporation of the Township of B rooke, 7

O. L . R.

It is probable that the above decision pushes
to the extreme limit the liabili ty of townships in
regar d to the repai r of emergency roads.

Way
— Non-repair

— Negligence of BIunicipal Corpora
tion— Notice of Accident— Reasonable Excuse
for Want ofl— Knowledge of Corporation— P re

judice
— Appeal from Ruling of Trial Judge

3 Edw . 7 , c. 1 9 , sect. 606 (O.)

In an action against a muni cipal corporation to

recover damages for injuries sustained by reason
of non-repai r of a h ighway , the ruling of the

judge at the t rial, as to whether there is reason
able excuse for the want or insufficiency of a

“
notice in wri ting of the accident and the cause

thereof, and whether the defendants have been
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prejud iced in thei r defence under sec t . 606 of the

Muni c ipal Act, 3 Edw . 7 , c . 1 9 is subject to
appeal. A servant of the defendants had actual
knowledge of the acci dent to the plaintiff and its
cause on theday i t happened . I t was caused by the
cave-in of a well- travelled publi c street in the

centre of a ci ty . The plaintiff’s left and only
remaining arm was broken, andhe sustained ot her
injuries. He was in a hospi tal, suffering great
pain,

during the seven days allowed by the

statute for giving notice, and notice was not

given until the eleventh day after the acci dent .
Held

,
Meredi th , J . , d issenting, reversing the

judgment ofMeredi th , C .J. , at the trial, that there
was reasonable excuse for the want of a not ice in
due time ; and, affi rming the judgment ofMered i th ,
C .J. , that the defendants had not thereby been
prejud iced in thei r defence . Armstrong V . Canada

Atlantic R . W. Co. ,
2 O. L . R . 21 9 , 4 O. L . R . 500

applied and followed (O
’

Connor v . City ofHamilton,
8 O. L . R .

The defendants were taking up an old and

putting down a new board si dewalk on a street ,
and had completed the work up to a point some

where in front of plaint iff’s shop
,
when the

workmen were taken away to perform some

urgent work in another par t of the town and

were away about a day and a half. Plaint iff
, who

was aware of what was being done and Of the

incomplete state in which the work was left , in
the dayligh t d rove up in a car t

,
and in aligh ting

slipped Off the unfinished end of the si dewalk
and was injured . Held, that the defendants
were not liable for the injury (Belleisle v . The

Corporation of the Town of Hawkesbury, 8 O. L . R.

694)
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(1 ) Though negligence, whereby actual damage

is caused , is act ionable, yet if the damage would

Canadian Cases.

92 The general rule oflaw respectingnegligence
is, that although there may have been negligence
on the par t of the plaint iff, yet unless he might ,
by the exercise of or d inary care, have avoi ded the
consequence of the defendant ’s negligence, he is
ent i tled to recover (Campbell V . Great WesternRail

u
‘

ay Co.
,
15U . C . R. 505— McLean, J . Robertson

v . Halifax Coal Co. , 22 N . S. R .

Cattle Straying upon (1 Railway.

If the horse was lawfully on the road at the

point of intersec tion, and had strayed from there
upon the railwav because the cattle guar d was

defective, his owner would have been in as favour
able a posi t ion as he would have been if his horse
had escaped from his own field upon the railway
track for want of a fence between such field and
the railway , which i t was the duty of the company
to keep up but being in the road and unat tended
at the point of intersection,

in d irect violat ion of

an Act of Parliament , and straying from thence
upon the railway over the insuffi cient cat tle guard ,
his owner is in no more favourable posi tion than
he would have been if the horse had broken into
his neighbour

’

s farm , and had wandered from
thence upon the railway by reason of there being
no fence kept up by the company between thei r
t rack and that neighbour

’

s farm .

“ For all that appears the railway was well
enclosed from the adjacent lands. I t is clear that
the horse strayed upon the trackfrom the highway ,
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cour ts of Ontar io i t has been held that the mere
fact of an animal being on a highway with in the
prescribed d istance from a railway crossingwithout
being in charge of some person, as requi red by the
statute, apar t from all consi derat ion ofhow i t got
t here, const i tutes being at largewith in the meaning
of the statute, and t hat the statute takes away the
r igh t Of act ion not only where an animal so at

large is killed or injured at the very point of inter
section of the railway wi th the h ighway , but also
in case of its being killed or injured on the railway
outsi de of the limitsofthe h ighway , to which place
i t had got ten by reason of the insufficiency of the

cat tle guards of the defendants at the crossing
”

(Gwynne, J — ibid.)

A railway company is under no Obligat ion to
erect or maintain a fence on each si de of a cul

ver t across a watercourse, and where cat tle went
th rough the culver t into a field and thence to the
h ighway and st raying on to the railway were killed ,
i t was held the company was not liable to thei r
owner (Grand Trunk Railway Company V . James,
3 1 S. C . R . 420; and see P almcr v . 1

71] ichigan Central

R . W. Co .
, 7 O. L . R . 87 ; Fensom v . The Canadian

Pacific R . W. Co .
, 7 O. L . R .

The plaint iffwas the owner of a field , bounded
on one si de by the main line of the defendants’

railway , and on the other si de by a switch thereof,
and abut t ing on a highway which was crossed by
both tracks. Owing to

.

a defect in the fence
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ordinary care have avoided the acci dent , the A rt. 7 2 .

plaintiff will be enti tled to recover .

(1 ) This rule is wel l i llustrated by two cases, in each I llustrations.
of which the damnum was the same. In Fordham V .

General
,

1llustrations.

Canadian Cases.

between the swi tch and the field
, the plaint iff

’

s

cow escaped from the field on to the switch , which
she crossed , and going over the land of a private
owner , which was not fenced off from the switch ,
and then along a lane, she went on to the h ighway
and then proceeded along i t to the main line,

whence by reason ofa defect ive cat tle guard she got
on to the track and was killed by a passing t rain.

Held, t hat the defendants were liable therefor

(James v . The Grand TrunkRailway Co.

, 3 1 S. O. R .

420,
d istinguished Davidson V . The Grand Trunk

Railway Company, 5O. L . R .

The Railway Act, 51 Vi c t . c . 29 , sect . 1 94

as amended by 53 Vic t . O. 28 , sect . 2 enacts
that , if in consequence of the omission of the rail
way company to erect and maintain a fence, any
animal gets upon the railway from an adjoining
place where, under the ci rcumstances, i t migh t
properly be, then the company shall be liable to
the owner of every such animal for all damage in
respec t of i t caused by anyof the company

’

s trains
or engines, and that “

no animal allowed by law
to run at large shall be held to be t respassing on a

place adjoining the railway merely for the reason
t hat the owner or occupant Of such place has not
permi tted i t to be there.

”

The plaint iff’s cat tle
running at large in amuni cipali ty , as by one ofthe

bye
-laws they were permi tted to do, got uponCrown

lands, and from the Crown lands on to the rail
way, and were killed on the track by one of the

13 11 2
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L ondon,
B righton and South Coast Rail. Co. (L . R . 4C. P .

the facts were these :The guard Ofone Ofdefendants
’

Canadian Cases.

defendants
’ t rains. Held, that notwi thstanding the

bye
-law permi t ting running at large, the cat tle

were not properly on the Crown lands ; yet the
defendants could not defend themselves by saying
that t hey were t respassing t here, but were liable
under the above enactments. The authori ty of a
municipal council under R . S. O. , 1 897 , c . 22 3

,

sect . 546 extends no furt her t han to allow
the running at large upon the roads and h ighways
of the munic ipali ty (Fonsom v . Canadian Pacific
R . W. Company, 8 O. L . R.

The company maintained along its line Of rail
way a barbed wire boundary fence , without any
pole

,
board , or other capping connect ing the posts.

The plaint iffs
’ horse, pi cketed in thei r field adjoin

ing,
became frigh tened from some cause nu

explained and ran into the fence, receiving injuries
on account of which i t had to be killed . I t was
held that the fence was not inherently dangerous,
and

,
t herefore, the company was not liable. The

test is whether the fence is dangerous to ord inary
stock under ord inary cond i tions, and not whether
i t is dangerous to abolt ing horse (Plathand Ballard
V . The Grand Forks and Kettle River Valley Railway
Co.

,
10 B . C . Repor ts

,

The plaint iff’s horses, which were in a field on

one si de of the defendants’

line of railway , passed
to a field on the ot her si de through an unfenced
culver t over wh ich the line ran, and,

the fence in
that field being broken, wandered to the highway ,
and then at a crossing went on the line of railway
and were killed . Held

,
t hat the defendants were
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plaintiff, who was entering the carriage, was crushed . It

was held that the jury were justified in finding that the

Canadian Cases.

showing t hat the person injured thereby was

d runk at the t ime of the acci dent (Ridlenv . L amb
,

10 U . C. R .

’ It cannot be permi t ted to a person to place
anyobstruction t hat he pleases in the highway and
to consi der h imself responsible for no injury that
may happen from it , except to persons who are

sober and vigilant in looking out for nuisances that
t hey had no righ t to expec t to find t here. A

man migh t as well dig a d i tch across the h igh
way and leave i t open and hold h imself free
from all liabili ty for the consequences. if the

person injured by i t happened at the t ime to be

talking to a friend and not looking straigh t
before h im . The principle that the acci dent
must have happened from no fault of the plaint iff
cannot , in our Opinion, be carried so far (Ihid.

Robinson,

The general rule is that where a nuisance is
created by a stranger on the land of another the
owner of the land is not responsible for its con

tinuance, unless he in some manner adopts the act
ofthe wrongdoer (Castor v . Corporation, of
3 9 U . C . R . 1 1 8— Harrison,

I t is, however , the duty of everyone travelling
along a h ighway to use caut ion and prudence
adapted to the ci rcumstances in which he is

placed . The driver knew that
,
the telegraph poles

were placed on and along the highway at shor t
distances from each other . Having used proper
care he passed many of them in perfect safety .
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guard was guil ty of negligence, and that the1 e was no

conti ibutory negl igence on the pai t of the plaintiff.

Canadian Cases.

And yet knowing of thei r existence he all at once
ceases to pay any at tent ion whatever to the high
way, and while in th is careless state he, in broad
dayligh t , at eigh t o

’clock in the morning, drove
against a pa1 ticular pole, which caused the sulky
to upset . Had he been using any care at the t ime

the acci dent would not have occurred (I bid.

Harrison, C .J .
,

The jury were directed that if they were sat isfied
the accident would not have happened if the

defendants had erected proper fences, they should
find for the plaint iff. Th iswas held to be amisdirec
tion, for if the driver by his negligence contr ibuted
to the acci dent , so that but for his want of

reasonable care i t would not have happened , the
plaint iff could not succeed (Bastriel.: v . The Great

Western Railway Co .

,
U . C . R . 3 96 and see

City of Halifax V . L ordly, 20 S. C . R . 505, ante,

p. 3 57l

There is a duty incumbent on all persons
driving or walking on a road crossed by a railway ,
and i t is d ictated by common sense and prudence,
that on approach ing a railway crossing they should
do so with care and caution,

bot h wi th a view to

t hei r own safety aswell as the safety of passengers
travelling by rail (Nichol/s v . The Great Western

Railway Co.
,
27 U . C . R . 3 82— Morrison,

J . ; and

see Hutton v . Corporatlon of lVi '

ntlsm, 3 4 U . C . R .

Vieary v . ] 1
’

ei
,

tli 3 4 U . C . R .

I t 1s the duty of apei son drivingacross a railway
track to use care and precaut1on to see whether a
t ram is approaching,

and the omissmn to do so is

3 75

Art . 72 .



3 76

Art . 7 2 .

PARTICULAR TORTS.

(2) Where, however , the plaintiff, on entering a

railway carriage, left his hand on the edge of the door

Canadian Cases.

cont ributory negligence (Johnston V . Northern Rail

way Co.
, 3 4 U . C . R .

The plaint iff, on a darknight, intending to go to
the railway station, walked along the highway
unt il he came to the railway crossing, and then
turned to the left , intend ing to go along the track
to the station, when he fell into the cat tle guar d ,
which was with in the limi ts of the highway , and
was injured . Held, that he could not recover , for
assuming that the encroachment on the highway
by the cat tle guard was illegal, it was innoway the
cause of the acci dent , which resulted from the

plaint iff leaving the h ighway to walk along the

track
, and would have happened without such

encroachment (Thompson V . The Grand Trank

R . W. Co .
, 3 7 U . C . R. 40 ; and see Craig v .

G . W . R .
,
24 U . C . R . 504 ; B riggs v . (r

'

. T. R . Co.
,

ibid. 510 ; Fairlmnlxs v . G . U
"
. R. Co. , 3 5U . C. R .

In an action against the railway company for
negligently allowing thei r land adjoining the t rack
to remain covered wi th brushwood , &c.

,
whereby

cinders from the locomotive fell thereonand caused
a fi re, which extended to the plaintiff

’

s
,
i t was

shown t hat the railway fence, in which the fi re
originated , was a bush fence , the line having
recently been built th rough a new count ry . The

plaintiff had been employed by the defendants to
cut down the trees on hisown land wi th in 100 feet
of the centre of the track, under C . S. C . c . 66 ,

sect .4
, and he had felled them lengthwise with the

t rackand left them there . The jury having found



https://www.forgottenbooks.com/join


3 78

A rt . 72 .

PARTICULAR TORTS .

act was attributable to the plaintiff’s contributory
negligence, in leaving his hand carelessly upon a door

Canadian Cases.

should be acqui t ted of accountabili ty to thei r pas
sengers,whose limbs and lives are in t hei r keeping,

for damages done to t hem , because some other
company or person was just two seconds too late in
doing someth ing which would have cured all thei r
neglect . If i t had been an obvious case of mis
conduct by the other company , in which the

neglect of the defendants could not fai rly be sai d
to have led to the accident , the defendants would,

in my opinion, be excused from liabili ty to the

plaint iff. But I am not able ent i rely to remove
from my mind the impression t hat the neglect of
the defendants to stop for the requi red time before
crossing the t rack was, so far as the plaint iff is
concerned , par t of the cause of his injury , and i t
is suffi ciently proximate to form an act ionable

ground for damages (Ibid.

— W ilson,
J pp . 3 3 0,

3 3 1 )

Th is is one of a class of cases which i t is not
very easy sat isfactorily to deal with . I t is cer tain
the defendantswere gu iltyof serious negligence by
having an open unguarded trap in the floor of

t hei r publi c office, to which customers were
invi ted

, and in the si tuat ion in w h ich i t was, about
four feet from the west counter or wicket to which
all persons doing business there must go,

and so

very close to the nor th end of the east counter .

That the t rap was a dangerous one cannot be
doubted ; acci dents had upon two or t h ree occa
sions nearly happened there before, and on th is
occasionDenny lost his life by falling into i t
I t is not, therefore, the least evidence ofnegligence
against Denny that he di d not happen to see i t too .
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which he must have known would be immediately shut .
But for that fact no accident would have happened

Canadian Cases.

I t was undoubtedly his misfortune ,
but I cannot

say i t was his fault . He had 11 0 more reason to

lookfor a hole in the floor t han to look for a load
of bricks over his head . In such a case I should
requi re st rong evi dence to relieve the defendants
from thei r very great neglect , and to cast the
whole of the blame upon the deceased , or so much
of i t as would make him cont r ibutory to his own
deat h . That the learned judge could hardly con
ceive how anyone could walk into the hole

’ while
there was so much ligh t in the office at the t ime

of the acci dent
,
and when the t rap was so plainly

seen when the office was entered , does not con

vince me t hat the deceased was guilty of contr i
butory negligence because he d i d not see the

trap . The answer is, th is man d i d walk into
the hole, and he d id not mean to do i t , and

he did not know he was doing i t , and he d i d not
see i t ; and why ? Because he believed , and he
was led to believe by the defendants

,
he was in a

place of security, and that he need not lookout for
traps or anything dangerous to life ; and he t here
fore d i d not lookout for them, andwasnot obliged
to do i t (Denny V . Jlontreal Telegraph 42

U . C . R . 580 et seg.

— W ilson,
J . and seeM‘Adam

V . Ross
,
22 N . S. R . 264 ; D rala' v . Town of Dart

mouth, 25N . S. R .

Headford V . TheMeClary .llanataet
'm'ing Company,

The plaint iffwasgoing from I . to M . by train in
charge of cat tle. At T. the train on whi ch he had
come from I . was par tly broken up to be re-made

3 79
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(Richardson V . 111 etrOpolitanRail. Co .
,
L . R . 3 C . P . 3 74 11

D rnry V . NorthEastern Rail. Co. , [1 901 ] 2 K . B .

Canadian Cases.

wi th some cars wh ich were stand ing on another
track. W h ile there the plaintiff, unknown to the

defendants, went into the caboose at the end of the

cars wh ich were to be ad ded to the cars from I .
,

and when the connection was about to be made,
deliberately stood up and was wash ing his hands,
when the shock of the connection caused the

inj ury , for damages for which th is ac tion was

brough t . Held, affirming the decision ofRose, J

that t here was no evidence of negligence on the

defendants’ par t
,
and the mere fact of the acci dent

happening to the plaintiff was not in i tself suffi
cient evi dence ofnegligence . Held

, also , that there
was evi dence of cont ributory negligence, in that
the plaint iff knew that he was in a freigh t train,

where there would not be somuch care shown, and

yet stood up , instead of si t ting down,
as he might

have done, while the connection was being made,
especially as he entered the caboose bef01 e the
train was made up ,

and had no reason to th ink
the defendants knew he was there (Hnahznson v .

The Canadian Pacifi c R . W. Co. , 1 7 O. R . 3 47

llleGinney V . Canadian Pacific Ry. Co. , 7 M. L . R.

151 ; B edford v . City ofHalifax ,
25N . S . R .

Whei e the land adjoining the railway is unoc
cupied, the company is not bound to fence at that
pa1 t of theii line (lit I 1e 1 . ( 1 1111 1011 1 111 R 11 Ca
2 M. L . R .

A plaint iff’

s own negligence, which cont1 1buted
to the injury , does not defeat his righ t of action,

if

the defendants migh t 0 1 could
,
by exe1 cise of

ord inary care have a\ oided i t (I bid.

-Ardagh ,
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by the negl igence or improper conduct of the defendant
,

or whether the plaintiff himself so far contributed to the

Canadian Cases.

happens to h im in consequence, i t is absurd to
say he has an act ion against anyone whose
vehicle he came into collision with . The jury
must necessar ily find that the fault was all his

own (Sedgwick,
.T.

In the above case the jury found , in answer
to questions submitted , (1 ) t hat the acci dent was
due to the cai elessness of the deceased m at tempt
ing to get out when he d id , and (2) that the
boy in charge of the elevator could not

, at the

t ime, have done more than he d i d to prevent the
accident .

A quest ion,
as to whether defendant was guilty

of negligence in the operat ion of the elevator was
left unanswered .

I t was held,
1 ) that a case would not be sent

back for new t rial because an impor tant quest ion
had not been answered , if the cour t find, from
the answers to questions that have been returned ,
that i t would be impossible for the plaint iff to
recover , even if the unanswered quest ion had been
answered enti rely in his favour .

2) That the jury having found , under proper
d irect ions from the trial judge, that the acci dent
was due to the carelessness of deceased , in
at tempting to get out when he di d , and the

quest ion being peculiarly for the jury , plaintiff
could not recover , even assuming that negligence
in the Operat ion of the elevator was proved .

(3 ) That the question as to whet her deceased ,
at the t ime of the acci dent , was in the elevator
on business, or merelv for his own pleasure, and
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ordinary care, that , but for his defaul t in this respect ,

Canadian Cases.

as to whether the elevator was or was not a proper
place for him to awai t the arr ival of the person he
wished to see, was also for the jury

,
but t hat the

answer to t h is quest ion was immater ial in View
of the answer to the question respect ing the

negligence of deceased .

(4) That where counsel on ei t her side intends
to make the 1 efusal of the t rial judge to put a

quest ion, 01 to put a quest ion in a par ticular
way, one of the grounds for a new t r ial, he must
submi t the quest ion in writ ing,

and in the form
in which he desi res to have i t put.

(5) That as the acci dent could
_ _

not have hap
pened if the rule wh ich requi red the door of

the elevator cage to be closed before star ting had
been ad hered to ,

the acci dent was due solely to
the carelessness of defendant

’

s servant
,
and defeu

dant was liable.

(6) That the burden of proving cont ributory
negligence rested on defendant .

(7 That the passenger migh t reasonably rely
on the elevator cage not start ing unt il the door
was closed .

(8) That in view of all that took place, defen

dant could not treat deceased as a loi terer , in the
absence of d istinc t not ice to leave the cage .

(9) That the find ing that deceased was loi ter
ing,

was consistent wi th his being lawfully present
for business purposes.

(10) That , so long as i t was left undeci ded
whether defendant was guilty of negligence, any
decision as to cont ributory negligencewas inchoate .

(1 1 ) Also t hat , there being an admission on

the record that deceased was there 011 business,
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the disaster would not have happened . In the former
case he recovers, in the latter not (Tag? v . Warman,

27 L . J. C . P .

Canadian Cases.

the question as to whether he was there merely
for his own pleasure should not have been sub

mitted to the jury (Hawley Administrator v . Wright,
3 4N . S. L . R .

The fact of a passenger get ting offa t rain while
i t is in mot ion is not necessa1 ily negligence. In

every case i t is a quest ion to be deci ded by the
ury whether the passenger ac ted as a reasonable
man would do under the circumstances. W here
a train, scheduled to stop at a named stat ion,

did not on arriving there stop a sufficient length
of time to enable the passengers to get off, and

a passenger in at tempting to do so, after the

train had star ted again, fell and was injured , and
i t was found by the jury on the evi dence t hat he
ac ted as a reasonable man would do under the
ci rcumstances, the cour t declined to interfere
with the find ing (Ireith v . The Ottawa and New I or]

Railway Co. 5O. L . R .

Defendant ’s horse was on the h ighway , having
escaped from a field wh ich was fenced in, when a

boy of twelve years of age tried to catch h im by
taking hold of a rope then around his neck, and
in doing so he was ki cked and injured . There
was no evi dence ei ther t hat the defendant knew
the horse was accustomed to stray or had any
vi c ious propensi ty , or had any such fault , and

t here was evidence that i t had been interfered
wi th by several boys, of whom the injured boy
was one , and t hat the lat ter had more than
ord inary intelligence , and fully understood the

risk he ran. In an act ion for the inj ury by
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lViehlow and ll
'

eazfi n
'd Rail. Co. V . Slattery, 3 App .

Cas. The law on this point was thus sum

marised by W ILLEs, J.

° If both the parties were

Canadian Cases.

his presence was unobjected to by the conductor
in charge, in any way contr ibuted to the injury ?

”

(Watson V . The Northern Railway Co. , 24 U . C . R .

1 04 Hagar ty ,
We do not feel sat isfied they were r igh t in

hold ing the plaint iff free from some blame, but

however. t hat may be, he would not be disqualified
from recover ing if

,
notwithstand ing any failure

upon his par t , the defendants could , by the exercise
of reasonable care upon thei r par t

,
have avoi ded

doing the injury wh ich is complained of (Bender
V . The Canada Southern R . W. Co.

, 3 7 U . C. R . 3 9

W ilson,
J

“ The plaint iff and his fellow-workmen choose
for thei r own convenience, and in no wayas a par t
of any bargain, express or implied , wit h the defen
dants, to sit or stand on an Open platform carriage,

on a railway . The risk thus taken by them , stand
ing on an open unprotected surface, was far greater
than i t would have been

,

had t hey been in any
passenger carriage in the case of a sud den check
or collision. The fact t hat the defendants’ engine
d river or conductor allowed them to get on the

platform does not, in my view , alter the case. I
cannot d ist inguish i t from the case of a car t sent
by its owner under his servant ’s care to haul bricks
or lumber to a house he is build ing. A workman

ei ther wi th the driver ’s assent , or wi thout any
object ion from him

, gets upon the car t . I t breaks
down, or by careless dr iving runs against another
veh icle, or a lamp -post , and the workman is

injured . I cannot understand by what process of

reasoning the owner can in such a case be held to
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equally to blame, and the accident the result of their
joint negligence, the plaintiff could not be entitled to
recover . If the negl igence and defaul t of the plaintifi

Canadian Cases.

incur any liabili ty to the person injured . Nor , in

my opinion,
would the fact that the owner was

aware that the driver ofhis car t often let a friend ,
or a person doing work at his house, drive in the
car t , make any d ifference . If the owner in such a
case be liable, the step would be Very shor t to
making the owner of a veh icle liable to any street
boywho ,

even with the driver ’s knowledge, should
be hold ing on beh ind . The law ough t to stand on

some intelligible foot ing in t hese cases, and men

should not be held
‘

liable except on some clear
principle (GrahamV . Toronto, G . ct B . R . W. Co.

,
2 3

U . C . C . P . 552— Hagarty ,
A mere li cence

, given by the owner , to enter and
use premises which the li censee has full oppor

tunity of inspect ing, which contain no concealed
cause ofmisch ief, and inwhich anyexist ing source
of danger is apparent , makes no obligat ion on the

owner to guard the li censee against danger (Spence
V . Grand TrunkR . W. Co. ,

27 O. R .

R . owned a barn si tuated about 200 feet from
the New BrunswickRailway Company ’

s line, and
the barn was destroyed by fi re caused , as was

alleged , by sparks from the defendant
’

s engine.

An act ion was brough t to recover damages for the

loss of sai d barn and its contents. On the trial i t
appeared that the fuel used by the company over
th is line was 'wood , and evidence was given to the
effect that coal was less apt to th row out sparks.

I t also appeared that at the place where the fi re
occurred t here was a heavy up-

grade, necessi tat ing
a full head of steam , and therefore increasing the
danger to surround ing proper ty . The jury found

3 87
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was in any degree the p roximate cause of the damage
he could not recover , however great may have been

Canadian Cases.

that the defendants d i d not use reasonable care in
running the engine. Held

,
reversing the decision

of the Supreme Cour t ofNew Brunswick, that the
company were under no obligat ion to use coal for
fuel, and the use ofwood was not in i tself evi dence
ofnegligence ; that the finding of the j ury on the

quest ion of negligence was not sat isfactory
,
and

that there should be a new t r ial (New B runswickR .

W. Co. V . Robinson, 1 1 S. C . R .

No doub t plaint iffhas the r igh t to use hisbarn
as he pleases, butknowing that the legislature has
permi t ted the running of locomot ives on the rail
way passing his barn,

ifhe chooses to place in his
barn combust ible mater ials, and to leave i t in such
a cond i tion that such combust ible mater ials are

exposed to sparks from the engine, though pro
vided with all the usual and requisi te appliances
for prevent ing the escape of sparks and the pre

vention ofacci dents, and an acci dentalsparkshould
igni te such combustible material and cause the
destruct ion of the barn and its contents, the owner
must submit to the risk, as a consequence of the

legislature having permi tted theuse of a dangerous
agent , and the question is :Have the defendants
used all reasonable precau tions and appliances to
prevent acci dents? I t cannot be supposed that the
best appliances will absolutely avoi d all danger
from the emission of sparks, and t herefore i t be
hoves par t ies through whose premises the railway
runs, to understand the r isk to which the sanction
ofthe legislature, in the publi c andgeneral interests
of the country , to the running of locomot ives, has
subjected them . And, if they choose to have
thei r proper ty unnecessarily exposed , as in th is
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accident , then the question is, whether the defendant
might not, by the exercise of ordinary care, have avoided

Canadian Cases.

reasonably clear from combustible mat ter , &c.
,

l

likely to be t hus set on fi re . But i t was held, under
the ci rcumstances of the case— the railway having
recently been built th rough the forest , and the

plaintiff’s land being in a state of nature— t hat
t here was not suffi cient evidence of negligence on

the defendants’ par t (Jafi
’

rey V . Toronto, Grey and

B ruceR . lV. Co.

,
2 3 U . C . C . P . 553 ,

and 24 U . C.

C . P . 271 ; Peers V . Elliott, 2 1 S. C . R . 1 9 ; McL aren

V . Canada Central R . Way Co. , ante, pp . 1 0 and

3 89 ; The North Shore R . W. Co. V . llc illic,
1 7 S. C. R . 51 1 ; Holmes v . Midland, post,

11 . 3 97 ; New B runswick R . W. Co. V . Robinson,

post, p . 3 97 ; and Rainrille v . G . T. R. Co. ,
ante

,

p . 3 89)
Fi re was d iscovered on S.

’

s farm a shor t time

after a train of the G rand Trunk Railway had
passed i t d rawn by two engines, one having a

long and the other a shor t or med ium smoke-box .

In an act ion against the company for damages, it

was proved that the former was perfectly con

structed . TWO wi tnesses consi dered the other
defect ive, but nine men experienced in the con

struct ion of engines swore t hat a larger smoke
box would have been unsui ted to the siz e of the

engine . The jury found that the fi re was caused
by the sparks from one engine, and they believed
i t was from that with the shor t smoke-box ; and

that the use of sai d box consti tuted negligence in
the company which had not taken the proper
means to prevent emission of sparks. I t was
held, affirming the judgment of the Cour t of

Appeal (2 O. L . R . that the lat ter finding
was not j ust ified by the evidence, and the verd ic t
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it (Tufi v . Warman
,
27 L . J . C. P . Therefore,

A rt . 7 2 .

where the plaintiff left his ass w ith his legs tied in a

Canadian Cases.

for the plaint iff at the tr ial was properly set asi de

(Jacksonv . Grand TrunkRailwayCo.
,
3 2 S. C . R .

“ As to the law which governs the liabili ty of

railway corporat ions in cases of th is kind , there is
not much d ispute . In the case of the Port Glasgow
and Newark Sailcloth Co. V . The Caledonian Railway
Co. (20 Ct. of Sess. ,

4 Ser . Lor d Herschell
on appeal to the House ofLor ds sai d : I t is now

well-set tled law t hat in order to establish a case
of liabili ty against a railway company under
such ci rcumstances i t is essent ial to the pursuers
to establish negligence . The railway company
having the statutory powers of running along the

line with locomot ive engines, which in the course
of thei r running are apt to d ischarge sparks, no
liabili ty rests upon the company merely because
the sparks emitted by an engine have set fi re to

an adjoining proper ty . But the defenders, although
possessing th is statutory power , are undoubtedly
bound to exercise i t reasonably and properly , and
the test whether t hey exercise th is power reason
ably and properly appears to be th is. They are

aware that locomot ive engines running along the

lines are apt to emit sparks. Knowing t h is, they
are bound to use the best practicalmeans accord ing
to the then state of knowledge to avoi d the

emission of sparks which may be dangerous to

adjoining proper ty , and if they , knowing that the
engines are thus liable to discharge sparks, do not
adopt that reasonable precaution, they are guilty of
negligence.

’

Th ismay be taken asa sufficiently clear
and comprehensive statement of the law in respect
to the appeal now before us (Davies, J.

,

In an act ion against a railway company , carrying
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A rt . 72 . pub lic road , and the defendant drove over it , and killed
it, he was held to be l iable ; for he was bound to drive

Canadian Cases.

on business under legislat ive sanct ion, to recover
damages resulting from a fi re alleged to have
been caused by a sparkfrom an engine, the plain
t iff must , in ad di tion to giving evidence from
which i t may reasonably be inferred that the fi re
was caused as alleged , also give some evi dence of

negligence on the par t of the defendants, e.g. , in

the construct ion or management , or want of repai r ,
of the engine, and the onus is not upon the

defendants to prove t hat they have adopted and

used with due care reasonable contrivances to

avoi d the danger of fi re. Judgment of Armour ,
C .J . , reversed (Catman V . hfichigan Central Rail

way Company 1 O. L . R .

In an action against a railway company to

recover damages because of fi re caused by Sparks
from an engine, two witnesses called on behalf
of the plaintiff, men without much pract ical
experience ,

test ified that , in thei r opinion, the

engine in quest ion was defective constructively m
a cer tain par ticular , while eleven witnesses called
by the defendants, allmen of practical exper ience,
test ified that the enginewas const ructed in accor d
ance with the best prevailing practice. The jury
found for the plaintiff. Held

,
that in a case of

th is kind , depending upon the weigh t to be given
to scient ific and exper t test imony , and not upon
questions of cred ibili ty and demeanour , such a

verd ic t could not stand , and i t was set asi de and

the action d ismissed . Judgment ofFalconbri dge,
J reversed , Armour , d issent ing (Jackson v .

Grand Trunk Railway Company
-2 O. L . R .

689)
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(5) Butwhere the defendant negl igently andwrongful ly
left a pole across a highway, and the plaintiff, by riding

Canadian Cases.

cannot see how its posi t ion can be affected by
any antecedent events whatever but the plaint iff
could not have recovered , because i t would have
been the d river ’s own mismanagement wh ich
contr ibuted and led to the acci dent (Toms et use.

v . Corporation of Whitby, 3 5U . C . R . 2 14 et seq.
W ilson,

J )
The decision in th is case, repor ted in 3 5U . C. R .

1 95, was affi rmed , and the defendants held liable
for the want of a railing protect ion along the si des
of an embankment lead ing to a bri dge, in con

sequence of which the plaint iff’s horse, being
frigh tened , backed the waggon over i t (Toms et ax .

V The Township of Whitby, 3 7 U . C . R .

A plaint iff, in or der to recover in an act ion of

t h is kind must , however , not only establish the

default of the corporat ion, but that such default
was the cause of the injury in respec t ofwhich he
sues. If i t be shown t hat there was contr ibutory
negligence 011 the plaint iff’s par t , d irectly , not
remotely , contribut ing to the injury of which he
complains, he cannot of course recover . But if it

be shown t hat
,
without fault or negligence on his

part , his horses escaped from his cont rol, and ran

away or became unmanageable, so that no care
could be exerc ised by him in respec t to them , and

t h is cond i t ion of th ings is not produced by a

defect in the highway , the quest ion is whether
the plaint iff can recover . In the State of New

Hampsh ire, under a statute also like ours, the
contrary is held . I t is t here held that where two
causes combine to produce the injury , bot h of

which were in thei r nature proximate, the one

being the defec t in the highway , and the ot her
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negligently , ran against it and was hurt, it was held that
as, ifhe had used ordinary care, he might have seen the

Canadian Cases.

some occurrence for wh ich nei ther par ty is

responsible
,
that the corporation is liable, pro

vided the injury would not have been sustained
but for the defec t in the h ighway . I must say,

contrary to the opinion which I held when counsel
in Toms et ax . V . Whitby(3 5U . C . R . that the
weigh t of author i ty now appears to be in favour
of the law as propounded m the New Hampsh ire
Cour ts ; and as th is is in accordance wi th the
Opinions expressed by the majori ty of the judges
of th is cour t as const i tuted when Toms et ax. V .

Whitby was deci ded— opinions not in any manner
d issented from by the judges of the Cour t of

Appeal, I have the less hesi tat ion in coming to
the conclusion that in t h is case the rule must be
made absolute to set asi de the nonsui t and for a

new trial” (SherwoodV . The Co1poration ofHamilton,

3 7 U . C . R . 41 6 et seq. Harr ison,

“ The proximate and immediate cause of the

injur ies was the voluntary act of the plaintiff in
returning into the burning carriage from a place
of safety . The injuries he received were not

owing to the negligence of the defendants, and,
that being the case , he was disent i tled from
recovering any damages. I t is not wi thout some

doubt that I have arr ived at a conclusion un

favourable to the plaint iff, but I have done so

after much consi deration, and because I th ink
t here are insuperable reasons against a different
conclusion. I have not overlooked the rule t hat
the want of ord inary caution is a quest ion of

degree, and where that point is contested and

arises i t is one for the jury ; and as held in Tag
”v .

l
’

Varman (5 C . B . N . S. that mere want of

3 95
'

A rt. 7 2 .
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A r t . 7 2 . pole and avoided it, the accident was entirely due to his
Own negligence, and the defendant wasnot l iable (B utter

field V . Forrester
,
1 1 East

,

Canadian Cases.

ordinary care and caut ion will not d isent i tle a

plaint iff to recover unless i t was such that but for
the want of or dinary care and caut ion the mis
for tune would not have happened . Here, as I
have sai d

,
the immed iate and proximate cause of

the misfor tune was the returning of the plaint iff
into the burning car riage, and to that voluntary
act of his are at t r ibutable the injuries he has
received (Hay v . Great Western R . W. Co.

, 3 7

U . C . R . 466 et seq— Morrison,

In an act ion for negligence against the owner
of a steamboat for injuries sustained by the

plaint iff in consequence of one of the fenders
having broken loose from the steamboat wh ile in
the act of leaving a wharf, and striking and

injur ing the plaintiff who was stand ing on the

wharf
,
and i t appear ing t hat the plaint iff had

received warning to stand clear of the fenders,
and t hat a person wit h ord inary care migh t have
escaped

,
the cour t set asi de a verd ic t for plaint iff

and granted a new tr ial (G rieve v . TheOntario and

St. L awrence Steamboat Co. , 4 U . C . C . P. 3 87 ; and

see Hewitt V . Ontario, Simcoe, and Huron Railway
Union Co.

,
1 1 U . C . R . 605; and Thatcher v . The

Great Western R . W. Cc.
,
4 U . C . C. P.

“ I t cannot be asser ted that a man is not at

liber ty to use his own land to its utmost limi t , in
such way and manner as he pleases, and he is

not bound to take more care of his proper ty or to

alter i t by reason of its proximi ty to a railway .

Cont ributory negligence exists where a person
injured has wrongfully done or omitted to do an

act which i t was his duty to do or not to do, by
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1 3 App . Gas. 1 , and there is no longer any rule of law

that the d river of an omnibus, or coach , or cab
, or the

engineer of a train, or the master of a vessel , and their
respective passengers, are so far identified as to affect
the latter w ith any liab il ity for the former

’

s contributory
negligence (llfatthews v . L ondon Tramways Co. , 58 L . J .

Q . B .

(7) It was decided many years ago that , where the
plaintiff is a child of tender years, i t is not necessarily
a good defence to an action ofnegl igence to prove that
he himself contributed to his injury . In that case the

defendant left a cart unattended in the street . The

p laintiff, a boy of seven, cl imbed into the cart to play ,
another boy led on the horse, and the p laintiff fell and
was hurt . Ifhe had been a grown man i t would have
been a good defence that the proximate cause of the

accident was his own wrongdoing— but the court held
that as much care cannot be expected of a boy as of

a grown person— and the act of the plaintiff, considering
his age, was not such as to disentitle him from recover
ing (Lynch v . Nurdinfi

6 1 Q . B . And, notwith

standing several cases to the contrary (Hughes v . hfacfi e,
2 H. do C. 744 ; llfangan V . Atterton, L . R . 1 Ex.

this seems to be still the law . Thus, in the recent case
of Harrold v . lVatney), [1 898] 2 Q . B . 3 20 ; see also
J ewson V . Gatti, 2 T. L . R. it was held by the Court

Canadian Cases.

Sherwood V . City of Hamilton, 3 7 U . C . R . 410,

followed .

96 The doctrine of contr ibutory negligence does
not apply to an infant of tender age (Merritt V .

Hepenstal, 25S. C. R .

Eaton V . Sangster , 24 S. C. R . 708 , judgment of

Cour t ofAppeal for Ontario affirmed ; McIntyre v .

Buchanan
, 14 U . C . R. 581 Vars V . Grand Trunk

R . W. Co. ,
2 3 U . C . C . P . 143 .
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ofAppeal that the owner of a rotten fence adjoining a
highway was liable to a boy who, in attempting to cl imb
i t (which he had no right to do), was crushed and other
.W ise injured . Anyhow , i t appears that what would
amount to contributory negl igence in a grown-up person,

may not be so in a child of tender years (per KELLY, C.B .
,

L ay v . Midland Rail. Co.
,

97 3 4 L . T. 3 0) (a).

(8) It has been held that where an infant is incapab le
of taking care of himself, he cannot recover if the person
in whose charge he was, was guilty of contributory negl i

gence (Waite V . North Eastern Rail. Co. , El . B . E .

But whether this is consistent w ith principle
seems questionable. For the person in charge is not

the agent of the child , but of its parent or guardian ;
and in other respects the case of The B ernina (supra,

p . 3 97) would seem to apply .

ART . 7 3 .
— Proximate Cause.

The negligence of the defendant must be the

prox imate cause of the damage.

As we have seen (sup ra, Art. 5, p . 41 ) wherever
damage is a part of the cause of action, it must be
shown that the damage comp lained of was the natural
and probab le result of the wrongful act. I l lustrations
will be found at pp . 43 and 1 61 — 1 65, many ofwhich are
cases ofnegl igence.

It sometimes happens that though the defendant was
negligent , the real effective cause of the damage was

(a) It w i l l be noticed,
however

,
that [ larrold v . lVa/ney and Jewson. v .

Gatti were nuisance cases
,
and in the former VAUG HAN W IL L IAMS, L .J .

,

expressly decided the case on that ground.

Canadian Cases.
97 Sangster V . T. Eaton Co. ,

25O. R. 78.

3 99
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either the negl igence of the p laintiffor the negligence of

a third person. The former is deal t w ith as one aspect
of contributory negl igence. It is well i l lustrated by
B utterfi eld v . Forrester (supra,

Art. 72 , I l lustration
When the immediate cause of the damage is the inter
ference of a th ird party , it does not necessarily follow
that the defendant is not l iable. If the defendant’s
negl igence is an effective cause of the damage, he is

liable, although the damage would not have occurred
but for the interference of a stranger (Englehart v .

Far rant
, [1 897] 1 Q . B .

(1 ) Thus, if a driver of a van leave his cart unattended
in the street , he (or his master) may be l iable for the
damage caused by some third person wrongful ly inter
fering with the cartand causing the horse to move on.

For the wrongful interference of a stranger is, in such
circumstances, a natural and probable resul t of the cart
being left unattended (Illidge V . G oodwin,

5C . P . 1 90

Lynch V. Nurdin, 1 Q . B . It is, in every case, a

question of fact whether the negligence of the defendant
was an effective cause of the damage or merely a remote
cause.

(2) So where a van was left on the defendants’ pre
mises in a p lace where it was perfectly safe unless inter
fered w ith by strangers, and there Was no reason to

foresee the interference of strangers, the defendants
were not l iable for damage resulting from boys wrong
fully breaking in and mischievously starting the van to
run down an incl ine. In this case -the Court of Appeal
held (1 ) that there was no evidence of negligence on the
part of the defendants, and (2) that even assuming there
was

,
the negligence was not an effective cause of the

damage (llc owall V . G reat Western Rail. Co. , [1 903 ] 2

K. B .

(3 ) So where the defendant had taken the p laintiff
’

s

horse under an agreement for agistment and put it into
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on the defendant (Dublin, Wicklou
'

, etc. Rail. Co. V .

Slattery, 3 App . Cas.

(2) But where a th ing is solely under the

management of the defendant or his servants,
and the acci dent is such as, in the or dinary

course of events, does not happen to those having
the management of such th ings, and using
proper care, i t affords primafacie evidence of

negligence (Scott v . L ondon, etc. Dock Co. 3 4 L . J .

Ex . 220 ; Byrne v. Boadle, 2 H. d: C .

(1 ) Thus, where a horse of the defendant suddenly
bolted w ithout any explainable cause, and, swerving on

Canadian Cases.

such a breach of a duty which they owed to the
publi c as subjected them to convict ion on an in

dictment as for a publi c nuisance ,
from which

breach of duty the plaint iff suffered the peculiar
private damage complained of, without any
negligence on her own par t contribu t ing to the

happening of the injury . Now ,
in th is case, the

mere happening of the acci dent not being even

prima facie evidence of negligence, nor indeed of

the alleged defect being of that nature andmag
nitude to const i tute a publi c nuisance, i t was
necessary for the plaint iff to have given affirmative
evi dence upon both of these par ticulars. Th is she
d id not at tempt to do (I bid.

— Gwynne, J. , at

pp . 3 41 and

llfcllfillan v . Western D redging Co. , 4 B . C . Reps.

1 22 .

99 Green V . Toronto R . W. Cc. , 26 O. R . 3 1 9 ;
B ennett V . G rand TrunkR . W. Co. , 7 O. A. R. 470 ;
Maw V . Townships of King and Albion, 8 O. A. R .

248 Jones V. Grand TrunkR . W. Co. , 1 6 O. A. R. 3 7



ONU S OF PROOF.

to the footpath , collided with and injured the plaintiff, it
was held that the plaintiff hadnot produced any evidence
ofnegligence sufficient to entitle him to recover . For it is
no negl igence to drive a horse along a publ ic street, and
horses wil l occasionally run away w ithout any negligence
of the driver (illanzoni V. Douglas,

100 6 Q . B . D .

(2) So where the
‘ dead body of a man was found on

the defendants’ railway near to a level crossing, the man
hav ing been killed by a train which bore the usual head
lights, but did not whistle, it was held , in an action by
the w idow , that there was 11 0 ev idence of negligence 011

the defendants’ part. For , as Lord HAL SBURY said , “One
may surmise, and it is but surmise and not evidence,
that the unfortunateman wasknocked down by a passing
train while on the level crossing ; but assuming in the
plaintiff’s favour that fact to be established , is there
anything to show that the train ran over the man rather
than that the man ran against the train (Wakelin v .

L ondon and South Western Rail. Co.
,
1 2 App . Gas. 41 .

See also Davey v . L ondon and South lVestern Rail. Co 101

1 2 o. B . D .

Canadian Cases.

10° Crawford v . Upper , 1 6 O. A. R. 440, and ante,

p . 28 .

0

101 W here the manner In W t h the accldent

happened is mere conjecture, the action is not

maintainable (Lydia Farmer V . Grand Trunk R. W.

Cc. , 2 1 O. R .

Finlay V . Miscampble, 20 O. R . 29 ; Follet V .

Toronto Street R. W. Co. , 15O. A. R. 3 46 .

The deceased, who was well
.

acquainted wi th the
locali ty , while driving along a road running in the
same d i rection as and crossing the railway , was
killed at the crossing by a locomot ive, not a regu
lar t rain. The jury found that the engine was

going unusually fast that the whistle was sounded
D D 2

403
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(3 ) On the other hand , where a person was walking
in a publ ic street and a barrel of flour fel l upon him
from a w indow of the defendant ’s house, it was held

Canadian Cases.

at another crossing th ree-fi fths of a mile off but

was not cont inued ; and that deceased was not

guilty of contr ibutory negligence. The Common

PleasD ivision refused to d isturb this ver d ic t , which
was affirmed in the Cour t ofAppeal, and on appeal
to the Pr ivy Council the appeal was d ismissed
(Peart V . The Grand Trunk R . W. Co. , 1 0 O. A. R .

1 91 , and W heeler ’s Pr ivy Council Law , 1 876

1 891 , 3 08 , and ante
, p .

If the law lai d down in Davey v . L ondon and

SouthWestern R. W. Co. went the length , to which
I do not understand i t to go , of cast ing on a

plaintiff who sues for an injury caused by the
negligence of the defendant , the burden of affi rma
tively proving that he took all precaut ions to avoi d
the acci dent , or in other wor ds of negat iving con

tributory negligence, as a par t ofhis case, i t would
not necessarily govern us in th is country In

England there is no such statutory provision as

that of our law ,
which requires a warning to be

given when approach ing a level crossing, by ring
ing the hell or sound ing the whistle. If that
precaution is neglected , t here is no escape for the
railway company from the imputat ion of negli

gence. If no warning is given and a person
crossing the track is struck by the t rain,

there is

evi dence enough in the proof of those facts to
convince a jury , if noth ing else is shown, that
the accident was caused by the neglect to give
warning. To hold that the plaint iff must show
affirmat ively that he looked up and down the

track or took other precaut ions which migh t have
averted the danger ar ising from the defendants’
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usually fal l out of windows in the absence of want of
care (Byrne V . B oadie, 3 3 L . J . Ex. 1 3 Scott v . L ondon,

etc. Dock Co. ,
supra).

1°2 But where the defendant was

gratuitously driving the plaintiff, and the kingbol t of the
carriage broke and the horses consequently bolted , and
the plaintiffwas injured , i t was held that there was not
sufficient ev idence ofnegl igence to render the defendant
liable. For , as Lord CHELMSFORD ,

referring to cases

such as that last cited , said : This case is very different .
There is nothingmore usual than for accidents to happen
in driving w ithout any want of care or skil l on the part
of the driver (Mofi att v . Bateman,

103 L . R . 3 P . C .

In short , the question must always depend on the nature
of the accident . In general , where an accident may be
equally susceptib le of two explanations, one involving
negligence, and the other not, the plaintiff must give

Canadian Cases.

is purely a mat ter of speculat ion or conjecture
(The Canada Paint Co . V . Trainor , 28 S . C . R .

Forwood V . The City of Toronto, 22 O. R . 3 51 ;
ShoebrinkV . The Canada Atlantic R. W. Co. , 1 6 O. R .

515 Kerwin V . The Canadian Coloured Cotton Co.

28 O. R. 7 3 ; Gilmour V . Bay of Quinte
’

B ridge Co. ,

20 O. A. R . 281 ; Shannahan V . Ryan, 20 N . S. R .

142 .

Jones V . The G rand Trunk R . Co. ,
1 8 S. C . R .

I th ink the result of the authori ties nu

doubtedly is, that if the deceased was a mere
li censee, who entered the car not as a passenger ,
but for the purpose of plying his trade there, and
whose presence was simply tolerated , the plaint iff
has no r igh t to complain because the safety of the

car was not improved by the ad d i tion of a step

(Blackmore V . Toronto Street Railway Co. , 3 8 U . C . R.

2 1 6— Moss,



ONUS OF PROOF .

some evidence of want of care. But where the prob
ability is that the accident could only have had a

negligent origin, _
the presumption will be revers ed .

ART . 75.

—Duties of Judge and Jury.

Whether there is any evidence, to be left to
the j ury , from which negligence causing the

injury complained of may be reasonably inferred ,
is a question for the judge . I t is for the jury to

say whether , and how far , the evi dence is to be

believed (hfet1
'

0polita1t Rail. Co. V . Jackson,
104 3 App .

Gas.

That is to say, the j udge should not leave the case to

the jury merely because there is a scintilla of evidence,
but should rather decide whether there is any evidence
from which negl igence may be reasonably inferred , and
then leave it to the jury to find whether upon that
evidence negl igence ought to be inferred . The law is

thus summarised in flIetropolitan Rail. Co . v . Jackson (3

App . Gas. 1 9 3 ,
1 97)

“
The judge has a certain . duty to

discharge, and the jurors have another and a different
duty . The judge has to say whether any facts have

Canadian Cases.

1 04Where the evidence is consistent wi th the

existence or non-existence of negligence , the

question is for the jury (Henderson v . B arnes, 3 2

U . C . R . 1 76 see also V . Hyde, 28 U . C. R.

294)
Jones V. G rand Trunk R. W. Co. , 45U . C. R . 1 9 3 ;

Fields V . Rather/ind, 29 U . C . C. P. 1 1 3 ; McGibbon

v . Northern (l? N . W. R . Cc . , 1 1 O. R . 3 07 Barrett

V . Suttis, 5N . S. (Russell G elder t), 262 .

407
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been establ ished by ev idence from which negligence may
be reasonably inferred : the jurors have to say whether
from those facts, when submitted to them, negligence
ought to be inferred . It is, in my Opinion, of the

greatest importance, in the administration of justice,
that these separate functions should be maintained ,
and should be maintained distinct . It would be a

serious inroad 011 the province of the jury , if, in a case

where there are facts from which negligence may
reasonably be inferred , the judge were to withdraw the

case from the jury , upon the ground that in his opinion
negl igence ought not to be inferred . And it would place
in the hands of the jurors a power which might be exer

cised in the most arb itrary manner , if they were at

liberty to hold that negl igence might be inferred from
any state of facts whatever . To take the instance of

actions against railway companies a company might be
unpopular , unpunctual and i rregular in its serv ice, badly
equipped as to its staff, unaccommodating to the pub lic,
notorious, perhaps, for accidents occurring on the l ine,
and when an action was brought for the consequences
of an accident

,
jurors, if left to themselves, might,

upon evidence of general carelessness, find a verdict
against the company in a case where the company was
real ly blameless. It may be said that this would be set

right by an application to the court in banco, 011 the

ground that the verdict was against evidence ; but it
is to be observed that such an appl ication, even if

successful , would only resul t in a new trial . And on

a second trial
, and even 011 subsequent trials, the same

thing might happen again.

”

ART 76 — L i111itation

An action for damage incurred by another’s

negligence must be commenced w ithm six vears.
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ent i tled the par ty injured to maintain an act ion in

respect thereof, t hen the wrongdoer is liable to an

Canadian Cases.

the Intercolonial Railway for injur ies received in
at tempting to boar d a train, and alleged to be

caused by the negligence of the conductor in not

bringing the train to a standstill. Between the

verd ict and a judgment order ing a new t rial P .

d ied . Held, t hat under Lord Campbell
’

s Act or

the equivalent statute inNew B runswick (C . S.N .B .

c . an ent i rely new cause of act ion arose on

the deat h of P .
, and the original act ion was

ent i rely gone and could not be revived (White v .

Parker
,
1 6 S. C . R .

No c ivil act ion can be maintained at common

law for an injury wh ich results in death . The

death of a human being,
though clearly my011 mg

pecuniary loss, isnot at common law the ground of

anactionfor damages, and thereforeunt ilthepassing
of Lor d Campbell’sAct (9 1 0 Vi c t . c . 9 3 ) there
was in England no righ t of action for the recovery
of damages in respect of an injury causing death
nor unt il R . S. O. , 1 877 , c . 1 28 [now R . S. O. ,

1 897 , c . in Ontario (Jlonaghan v . Horn
,

7 S . C . R . 420— Ri tch ie
,

CanadianPacificR . W. Co. V . Robinson, 1 9 S. C . R.

292 .

Lor d Campbell’s Act, R . S. M. c . 26 ; com

pensation in respec t of death measure ofdamages

(D 11 1 idson V . S ,
ti11 11 t 1 4Mani toba L . R .

A woman claiming to he the widow of a man
killed owing as alleged to the negligence of the

defendants, brough t an act ion against them wi th
her two ch ildren as co-plaintiffs to recover damages.

Subsequently another action was brough t by

another woman, also claiming to be the deceased
’

s
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action, even although the ci rcumstances amount

in law to a felony (9 10 Vi c t . c . 9 3 , s. 1 ).

Canadian Cases.

widow , to recover damages for the benefit of herself
and her ch ild , her marr iage having taken place
after an alleged d ivorce of the first plaint iff.

Held, t hat only one action would lie under the
Act, that that act ion would be for the benefit of
the persons in fact ent i tled and that , there being
no doubt as to the r igh t of the ch ildren in the

first act ion, that act ion should be allowed to pro
ceed and the r igh ts of all par ties worked out in i t ,
the second action being stayed ; the plaint iff in
the second act ion to be represented by counsel at
the t rial if desi red . Judgment of Falconbr i dge,
C .J .

, reversed (Amie F. 111 011 011, et al. V . G rand

TrunkRailway Co. ; llfaud llforton v . G rand Trunk

Railway Co. , 8 O. L . R .

An ac t ion was brough t to recover damages for
the deat h of a workman employed by the defen
dants, owing to their alleged negligence . The

plaint iff alleged that she was the widow of the

deceased , but th is was denied . She ob tained as
widow , pendente lite, let ters of administ rat ion to

the estate of the deceased , and amendments were
made by which she claimed as administ ratr i x for
her own benefit as widow and for the benefit of the
mot her of the deceased . The defendants denied
negligence , denied the plaint iff

’

s status as widow
and administratr i x , and also set up a release of

the cause of ac tion. The t rial judge found against
the plaint iff’s status and in the defendants

’

favour
on the facts as to the obtaining of the release .

The jury found negligence , and assessed the

damages at apport ioning the sum equally
between the plaintiff and the mother . Held

,

41 1
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(2) Every such act ion must be for the benefit

of the wife, husband , parent and ch ild of the

deceased , andmust be brough t by and in the name

of the executor or administrator of the deceased

Canadian Cases.

that there was evi dence upon which the jury
were justified in find ing that the man’

s death
arose from the negligence of the defendants wi th
out blame on his par t ; and therefore t hat there
should not be a nonsui t or a new tr ial upon th is
branch of the case ; Meredi th ,

J d issent ing, and

being of the opinion that there Should be a new

t rial upon the whole case .

2 . That the release given by the plaint iff
Should not, on the evi dence, he held bind ing on

her .

3 . That
, on the evidence, the mother had no

sufficient interest in her son
’

s life or expec tation
from him to give her a righ t of act ion in respec t
of his death ; and there should be a new assess

ment of damages unless the plaint iff was content
to accept $ 750.

4. That there should be a new t rial upon the

quest ion of the plaint iff’s righ t as widow and

administratr ix , evi dence having been d iscovered
Since the trial going to Show that the plaint iff was
the t rue widow .

5. That if the let ters of administ ration were
righ tly granted to the plaint iff as widow , they
related back so as to vali date the action.

Trice V . Robinson 1 6 O. R . 43 3 , and

Jlurphy V . Grand Trunk R. W . Cc.
,
unrepor ted

decision of a D ivisional Cour t
,
27th May, 1 889 ,

applied and followed . Judgment of Id ington,
J

7 O. L . R . 747 , reversed (Doyle v . D iamond Flint
G lass Cc.

, 8 O. L . R .

’
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which estab l ishes a statutory exception to the common

law maxim actio personalis mor itar cam p ersona,
”
the

following points must be remembered

(1 ) The personal representatives (or should they not

sue, the parties mentioned in the last clause of the rule)
can only maintain the action in those cases in which ,
had the deceased lived , he himself could have done. So

that , if the deceased were guilty of such contributory
negligence as would have barred him from succeeding,
those claiming as his representatives can stand in no

better position (Pg/m v . G rcat Northern Rail. Co .
,

107

4 B . S. 896 )

Canadian Cases.

to show that the plaint iff had a reasonable expecta
t ion of pecuniary or mater ial benefit from the life
of the person killed (Mason v . Bertram, 1 8 . O. R .

An act ion for damages by reason of the death
of a person can be maintained under R . S. O.

c . 1 3 5, sec t . 7 [now R S. O.

, 1 897 , c . 1 66 , sect .
b } the person benefi cially ent i tled , thouglibrough t
wi th in six calendar months f1 om the death , unless
the1 e be at the t ime an executo1 or ad11 1inist1 ator

of the deceased (Lampman v . Corporation of G ains

borough, 1 7 O. R .

“ The 7th section of the R. S. O. c . 1 3 5 [now
sect . 8 ,

R . S. O.
,
1 897 , c . follows the Imperial

Act, 27 28 Vi c t . c . 95, sect . 1 , which forms an

amendment to Lord Campbell
’

s Act (Rose, J

Although on the deat h of a wife caused by
negligence of a railway company , the husband
cannot recover damages of a sentimental character ,
yet the loss of household services accustomed to
be performed by the wife, which would have to be
1 eplaced by hi1 ed services, is a substant ial loss,
foi which damages may be 1 ecovered, as is also
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(2) Every such action must be brought for the benefit
of the w ife, husband , parent and child of the deceased .

P arent includes a grand-parent and a step-parent . The

word child, a grand-child and a step-child
,
and a child

en r entre sa were (The G eorge and R ichard, L . R . 8 Adm.

466 ; 24 L . T. 71 7) (a), but not a bastard (Dickinson v .

N orth Eastern Rail. 2 H. 85 C . The jury
apportion the damages amongst these persons in such
shares as they may think proper .

(8) The persons for whose benefit the action is brought
must have suffered some pecuniary loss by the death of

the deceased (Franklin v , South Eastern Rail. Co . ,

3 H. N. Pecuniary loss means some sub

stantial detriment in a worldly point of v iew .

”
Thus,

loss of reasonably anticipated pecuniary benefits, loss of

education or support is suffi cient (Pg/mV . G r eat Nor thern

Rail. Co. , sup ra ; Franklin V . South
‘

Eastern Rail. Co .
,

supra) ; as where the p laintiff was old and infirm and

had been partly supported by his son, the deceased
(Hetherington V . Nor thEastern Rail. Co. , 9 Q . B . D .

Even loss of mere gratuitous liberal ity (Dalton V. South

Eastern Rail. Co . , 27 L . J. C. P . or loss to the

personal property of the deceased by medical expenses is
sufficient (Bradshaw V. L ancashire and Yorkshire Rail.

Co. , L . R . 10 C. P . 1 89 ; but see L eggott V . G reat

(a) The reader must not be misled by this ease into concluding that
an action 'in r ein against a ship may be maintained under the Act. See

Seward V . The Vera Cruz , 1 0 App . Gas. 59 .

Canadian Cases.

the loss to the ch ildren of the care and moral
training of thei r mother (The St. Lawrence and

Ottawa R . W. Co. v . Lat, 1 1 S. C . R. 422 . Leave
to appeal to the Jud icial Commit tee was refused
see also Canadian Pacific R . W. 00 . V . Robinson,

1 4 S . C . R .

108 Gibson V . JI ’ltlltUltl ll. IV. 2 O. R . 658 .

415
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Northern Rail. Co.
,
1 Q . B . D . G rief, mourning,

and funeral expenses, however , cannot be taken into
account (p er BRAMWELL , Osborn V . G illett, L . R . 8

Ex. nor can a person recover compensation where
the pecuniary advantage he has lost arose from a con

tract between himself and the deceased , and not from his

relationship to him (Sykes V. Nor th Eastern Rail. Co. ,

44 L . J . C . P.

(4) If the deceased obtained compensation during his
l ifetime,

no further right of action accrues to his repre

sentatives on his decease (Read V . G reat Eastern Rail.

Co. , L . R . 3 Q . B . 555. But see Daly v . Dublin,
etc.

Rail. Co .
,
3 0 L . R . Ir . 51 4, where the Irish courts

decided contra).

(5) The death must be actually caused by thewrongful
act for which compensation is sought .

(6) The action must be brought w ithin twelve calendar
months after the death of the deceased .

(7) Where a deceased has made provision for his w ife,
by insuring his l ife in her favour , then,

inasmuch as she

is benefited by the accelerated receip t of the amount of
the pol icy , the jury ought, in estimating the w idow’

s

loss, to deduct from the future earnings of the deceased
not the amount of the policy moneys, but the premiums

which , ifhe had l ived , he would have had to pay out of

his earnings for the maintenance of the policy (G rand
Tr unkRail. Co. V . Jennings, 1 3 App. Gas.
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(5) A person suffering damage from a private
nuisance has a remedy by action for damages or

injunction or both .

6) L iabili ty for nuisance is independent of

negligence .

(7) No use of proper ty wh ich would be legal if

due to a proper mot ive , can be a nuisance merely

because i t is prompted by a mot ive which is

improper or even mali c ious (B radford Corpora

tion V . Pickles, [ 1 895] A. C .

(1 ) Thus the storing ofwater on aman
’

s own land in
large quantities, and allow ing it, either w ith or w ithout
negligence, to escape on to the land of his neighbour , is
a private nuisance.

(2) So setting up a noisy or a noisome factory in a

residential neighbourhood may be a pub lic or private
nuisance according to the number of people annoyed .

(8) Again, to dig a hole in a highway is an un

authorised interference w ith the publ ic right of using
the highway which constitutes a public nuisance ; and

Canadian Cases.

made by the horses are a source of annoyance and
inconvenience to the neighbouring resi dents the
proprietor is liable in damages for the injury
caused thereby (Drysdale v . Dngas, 26 S. C . R .

“ The doctrine seems well established that
where a man suffers a par ticular injury by a

nuisance he may maintain an action,
the injurv

being d i rec t and not consequent ial (Fairbanks v .

G . W". Rail. Co. , 3 5U . C . R . 53 1 — Ri chards,
Fuller V . Pearson

,
28 N . S. R. 268 Parkv . Whitc,

28 O. R . 61 1 .
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so it is to al low rubbish or filth to be deposited on your
land so as to be injurious to the inhabitants of the

neighbourhood (Att. -Gen. v . Heatley, [1 897} 1 Ch.

(4) So, also, traders who keep vans in a street for an

unreasonab le time for the purpose of loading and

unloading, cause an unreasonable obstruction which may
amount to a publ ic nuisance (Am-G en. V. B rightonSupply

Association, [1 900] 1 Ch.

(5) The law w ith regard to private nuisances mainly
depends upon the maxim sic atere tuo ut alicnurn non

lecclas. Not that that maxim can receive a literal inter

pretation,
for a man maydo many acts which may injure

others gr . , build a house which may shut out a fine

v iew theretofore enjoyed by a neighbour) but such acts
are necessarily incidental to the ownership of property .

The acts referred to in the maxim are acts which go
beyond the recognised legal rights of a proprietor— acts,
so to speak, ultra rires, which are an abuse of those legal
rights.

41 9

A r t . 78 .

(6) The owner of land containing underground water Lawful act
which percolates by undefined channels, and flows to the done w ith

mal icious
land ofa neighbour , has the right to divert or appropriate motive

the percolating water within his own land , so as to

deprive his neighbour of i t (Chasernore V. Richards,

7 H. L . Gas. An owner diverted underground
water percolating in undefined channels, not to improve
his own land , but mal iciously in order ‘

to injure his
neighbours by depriv ing them of their water supply and
to compel them to buy him out. This unneighbourly
conduct , however , was held to be lawful , because i t was
an act rightful in itself, and therefore not wrongful
because donemaliciously (Bradford Corporation V . Pickles

[1 895] A. c.
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SECTION I .

— OF PRIVATE DAMAGE FROM
PUBLIC NUISANCE .

ART . 79 .

— General Rule.

No action can be brought for a publi c nuisance

by a private person unless he has suffered some

substant ial par t icular damage beyond that suffered

by the publi c generally .

A publ ic nuisance is amisdemeanor . If anyone could
bring an action in respect of a publ ic nuisance without
proof of damage peculiar to himself, the person com

mitting the nuisance would be liab le to be sued by every
member of the public. Hence the proper procedure is
by indictment or by action brought by the Attorney
General as representing the publ ic (see sup ra,

p .

But a private person who has suffered some particular
damage beyond that suffered by the public generally
some damage different in kind from that suffered by the
public generally— can sue for damages in respect thereof.
Thus obstructing a highway is a public nuisance.

1 16 A

person who is merely prevented from using the highway
suffers only the same damage as any other member of the
public (hVinterbottorn V . L ord. D erby,

1 17 L . R . 2 Ex.

Canadian Cases.

“6 Rounds V . Corporation of Stratfortl, 25

U . C . C . P . 1 28 .

“7 A person who, wi th the knowledge of and

without objection by a municipal corporation, con

structs acrossa d i tch between the si dewalkand the
crown of the h ighway an approach therefrom to

enable veh icles to pass to and from his property
adjacent to the h ighway , is liable for injuries
sustained th rough want of repai r of the approach ,
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Nuisances to highways consist in any obstruction of

the highway or anything which renders the use of the

highway unsafe or incommoaious for the publ ic, as by
physically stopp ing i t up, or making excavations on or

immediately adjoining it
, or by maintaining ruinous

fences or buildings immediately adjoining it.

1 1 8

Canadian Cases.

to a full stop , and the plaint iff, who had pur

chased a t icket for that stat ion,
received injuries

on aligh ting t here, i t was held, that t here was

evidence of an invi tat ion to alight , and the jury
having found in favour of the plaint iff the verd ic t
was upheld (Edgar ct rue. v . Thef orthcrn B . W. Co.

1 1 O. A. R

In

A

an act ion of th is natu1 e the judge must
say whether , upon the whole facts in evi dence,
negligence can legi timately be infe1 red ; the ju1 v
have to say, in case the judge rules that there
is evi dence from w h ich i t may be so inferred ,
whether i t ough t to be inferred

”

(Ibid.

— Burton,

J .A.

,
at p .

flc ibbon v . Northern R . IV. Co. , 1 4 O. A. R. 91 .

“3 Anyth ing which exists or isallowed to remain
above a h ighway , interfer ingwith its ord inary and
reasonable use, const i tutes want of repai r and a

breach of duty on the par t of the muni c ipali ty
having j urisd iction over the highway . A branch
of a tree growing by the si de of a highway , to the
knowledge of the defendants, extended over the
line of travel at a heigh t of about eleven feet .
The plaintiff in endeavour ing to pass under the
branch on the top of a load of hay was brushed
off by i t and injured . I t was held that defendants
were liable (Ferguson V . Township of Soathtrohl,
27 O. R .

W he1 e an object is left overnigh t on the

h ighway unligh ted and ungua1 ded (in th is case
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(1 ) Thus, where a man makes an excavation adjoining

Canadian Cases.

a building in process of removal), which is calcu
lated to frigh ten horses, and by which a horse is
frigh tened , and an acci dent results, and where the
muni cipali ty , though having not i ce, have taken no
precaut ion to warn travellers, the muni c ipali ty is
liable, in the absence of contributory negligence,
but is ent i tled to be indemnified by the person
who placed the obstruction on the h ighway (Rice
V . Corporation of Whitby, 28 O. R . See

R . S. O. , 1 897 , c . 228, s. 609 , and ante, p . 3 76 ;
.

’
llcllfullin V . Archibald, 22 N . S. R . 146 Shannahan

V . Ryan,
20 N . S. R. 142 Robertson V . Halifax

Coal Co. , 20 N . S. R. 51 7 ; York et al. V . Canada

Atlantic Co. ,
24 N . S. R . 486 .

The word “ repai r ” as used in the municipal
act with reference to a h ighway is a relat ive term ,

and if the particular road is kept in such a

reasonable state of repai r that t hose requi r ing to
use i t may, using ord inary care, pass to and fro

upon i t in safety , the requi rement of the law is

sat isfied '

(Foley v . Township of East Flaniborough,
29 O. R . 1 3 9 ; Ewing V . City of Toronto, ibid.

1 97 ; Illacdonald V . Corporation of the Township of
Yarmouth, ibid. 259 ; Atkinson V . City of Chatharn,
ibid.

The defendants’ sewer emptied into navigable
water at the end of one of thei r streets, in which
water the plaint iffs

’ vessel was lawfully moored
foi the wintel . The defendants, although notified
of similar consequences having previously hap
pened , allowed a factory to send hot water down
the sewer which melted the ice on the easterly
si de of the vessel, causing her to fall away on that
si de, so that the oakum packing in her seams,

remaining frozen to the ice on the west si de, was

423
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a highway , and keeps it unfenced , he commits a

public
ma nuisance and is l iable for any injury occa

sioned to a person falling into it (Barnes v . Ward,

9 C. B .

Canadian Cases.

torn away , the seams opened , and water was let
in,

whence the damage resulted . Held
,
that the

defendants were liable, as the plaintiffs were law
fully using the waters, and the discharge of the

hot water was, under the ci rcumstances, a publi c
nuisance ; and the plaintiffs having suffered
special damage therefrom were enti tled to recover
against the defendants (dfathews V . The Corporation

of the City ofHamilton, 6 O. L . R.

Bytheprovisionsofamuni cipalbye-law , towhich
a street railway company were bound to conform ,

the company were obliged to remove snow from
their tracks in such manner as not to obstruct or
render unsafe the free passage of sleighs or other
veh icles along or across the street . After a heavy
snow-fall the company removed the snow from
thei r tracks, the result being t hat there was a

bank of several inches at each si de of the tracks
to the level of the snow-covered port ions of the

street . Held, that the company had not dis

charged thei r obligat ion,
and that they were liable

to indemnify the ci ty against damages recovered
against the ci ty by a person who had in con

sequence of the bank been upset wh ile driving
along the street . Judgment ofRose, J . ,

affirmed

(illitchell V. City of Hamilton, 2 . O. L . R .

“i f The defendant company made an excavation
across a si dewalk on a publi c street , in the ci ty of

Halifax , for the purpose of laying cables under
ground . The excavat ion was protected after work
ing hours by a number of barrels with planks lai d
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spikes whilst using the highway (Fenna v . Clare, [1 895]
1 Q . B . And

,
similarly , where a boy attempted

w rongful ly to cl imb a rotten fence adjoining a highway ,
and the fence fel l upon and injured him, he was held to
be entitled to recover , because the fence was a nuisance,
and he only did what might have been expected of a boy
(Harrold v . Watney, [1 898] 2 Q . B . It is probable
that in the last two cases the plaintiffs would not have
succeeded if they had not been children. In the last
case, at any rate, the boy was a trespasser . He had no

right to climb the fence, and the fence was not l ike
an excavation immediately adjoining a highway , which
anyone lawful ly using the highway might by accident
fal l into.

(4) An excavation on land not immediately adjoining
a highway is not a nuisance, and a trespasser has no
right of action if he fal ls into it, unless i t amount to a

trap (see Hounsell v . S ing/the,
1 20

sup ra,
p .

(5) A highway authority is not l iab le for damage
caused to an individual by mere non-feasance. The

only remedy is by indictment for non-repair . But for

particular damage caused to an individual by a public
nuisance due to rnisjeasance, a highway authority is liable
l ike any other person committing a nuisance (see Russell
V . lllen of D evon, 2 T. R . 667 ; Thompson -v . B r ighton

Corporation, [1 894] 1 Q . B . 882 ; Cow ley V . Nea
'

rnarket

L ocal B oard
, [1 892] A. C . Thus

, a highway
authority is l iab le for damage to an individual caused
by his falling over a heap of stones left in a street
unlighted , for that is misfeasance (Foreman V . llfIayor

'

0]
Canterb ury , L . R . 6 Q . B . but not to a person who

is injured by reason of the highway being allowed to fall

Canadian Cases.

Howarth v . flIcGregan, 28 O. R . 896 .
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into disrepair , for that is mere non-feasance (Russell

V. llden of D er on,
ubi sup ra , Thornpson v . B righton

Corporation,
ubi supra) .

SECTION 11 .

— OF PRIVATE NUISANCES TO

CORPOREAL HEREDITAMENTS.

ART . 80.

— General L iability.

1 21

Any private nuisance whereby sensible inj ury

is caused to the proper ty of another , or , whereby

the ord inary phvsical comfor t of human existence

in such proper ty is materially interfered wi th , is

ac t ionable .

(1 ) Thus, in the case of Tipping V . St. Helens Srnelting

Co. (L . R . 1 Ch. the fact that the fumes from the

company ’s works killed the plaintiff’s shrubs, was held
suffi cient to support the action ; for the killing of the

shrubs was an injury to the property .

(2) So, too,
it was said , in Crump V . Lambert (L . R.

3 Eq. that smoke unaccompanied w ith noise, or
w ith noxious vapour , noise alone, and offensive vapours
alone, al though not injurious to health , may severally
constitute a nuisance ; and that the material question in
all such cases is, whether the annoyance produced is
such as materially to interferewith the ordinary comfort
of human existence in the plaintiff’s property .

(3 ) But the damage must be substantial . In Walter

Canadian Cases.

1 21 The Munic ipal Act, R . S. O.
, 1897 , c . 228,

s. 586 , empowers the councils ofmuni cipali t ies to
pass bye-laws for the purpose of prevent ing and

abat ing publi c nuisances.

427
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v . Selfe
1 22
(4 De G . Sm. KN IGHT BRU CE, V.

-C .
,

said : “
Both 011 principle and authority , the important

point next for decision may properly , I conceive, be put
thus :Ought this inconvenience to be considered in fact
asmore than fanciful , more than one ofmere delicacy or

fastidiousness, as an inconvenience materially interfering
with the ordinary comfort physical ly of human existence,
not merely according to elegant or dainty modes and

habits of living, but according to plain and sober and

simple notions among English people
‘

2

(4) The collection of a crowd of noisy and disorderly
people outside grounds in which entertainments w ith
music and fireworks are being given for profit , is a

nuisance, even though the entertainer has excluded all

improper characters, and the amusements have been
conducted in an orderly way (Walker v . B rewster , L . R.

5Eq. 25. See also Inchbald V . Robinson, L . R. 4Ch.

(5) A proprietary club was establ ished for
,pugilistic

encounters, which caused the col lection of large and

Canadian Cases.

1 22 The plaint iff claimed damages in an action
against the defendants for inj uries caused to his
land and crops by the negligence and wrongful
construct ion of a d i tch by the corporat ion,

in con

sequence oi which water d iver ted from its natural
course and collected in the d i tch overflowed upon
plaint iff’s land . Th is work had been done under
a bye

-law simply author ising the expend i ture of

money upon the d i tch , which wasdugwholly upon
land under defendants’ control. Held, that such
a bye

-law could not make lawful an act causing
damage by flooding private lands (Rayleigh v .

Williams, d istinguished ; Foster v . .llunicipality of
L ansrlown

,
1 2M. R .

Church of St. .llargaret v . Stephens, 29 O. R . 1 85.

B arlow v . Kinnear
,
N . B . R . 2 Kerr . 94.
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property by shaking it or otherw ise (Har rison v . South

u
'

ark lVatcr Co. , [1 89 1 ] 2 Ch. 409 ; Cola
'

ellv . St. Pancras
B orough Council,

123
[1 904] 1 Ch.

(9) If a person allows substanceswhich he has brought
on his land to escape into his neighbour

’

s, an action lies
without proof of negligence. Thus, as we have seen

(sup ra, pp . 27 one who brings or collects water
upon his land , does so at his peril and if it escape and
injure his neighbour , he is l iable, however careful he
may have been (Rylands V. Fletcher ,

L . R . 3 H. L . 880 ;

Fletcher V . Smith, 2 App . Gas. 781 B uckley V. B . ,

124
[1 898]

2 Q . B . unless the escape was caused by something

Canadian Cases.

”3 “ I t is clear t hat by English law the lessee or

vendee continuing previously existing nuisances is
liable, though the original creator may also be

liable (Sibbald V . G rand Trunk R . W. Co. , 1 8

O. A. R. 1 94— m Hagarty,
Both the landlord and tenant are liable for

damages arising from a nuisance erected by the
landlord of a house, and cont inued to be used by
the tenant in occupat ion 3 1 cCallumV . Hatchison and

Another
, 7 U . C . C . P.

But if the premises are let to a tenant , unless
they are let wi th a nuisance upon them , the land
lord is not liable for anyth ing done by the tenant
unless expressly author ised , or in the nature of a

nuisance which he permitted . But in no case can

the landlor d be made liable for the negligence of

his tenant , and the principle must be the same in

the case of a person in possession under a li cence

(Ward v . Caledon, 1 9 O. A. R . 76— Burton,
J .A.

and see Srnith V . Humbert
,
N . B . R . 2 Kerr , 602 ,

ante, p . 1 67 , and Castor V . Uxbridge, ante, p .

1 94 O. and S. were adjoining proprietors of land
in the village of Frankfort

, Ont.

,
that ofO. being
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quite beyond the possibility of his contro ,l as the act of

God, or of a thi1 d par ty whose acts he could not foresee
01 control (Aiehols v . 2 Ex . Div . 1 ; B ox v .

J ubb, 4 Ex. Div . And the same p1 inciple has

recently been held to apply to the storing of large
quantities of electricity , the escape of which may do

injury to life, limb , and property (Eastern, etc. Telegraph

Co . V. Capetown Trainways Co . , [1 902] A. C. But

where water is naturally upon the land , the owner is

Canadian Cases.

si tuate on a h igher level than the other. In 1 875

improvements were made to a d rain discharging
upon the premises of S. , and a culver t was made
connecting w i th i t . In 1 887 S. erected a build ing
on his land and cut off the wall of the culver t
which projected over the line of the street , which
resulted in the flow of water t h rough i t being
stopped and backed upon the land of O. ,

who

brough t an action against S; for the damage caused
thereby . Held

, that 8 , having a r igh t to cut off

the par t of the culver t wh ich projected over his
land , wasnot liable to O. for the damage so caused ,
the remedy of the lat ter , if he had any, being
against the muni cipali ty for not properly main
taining the drain (Ostrom v . Sills ct al. , 28 S. C . R .

485, andpost, p .

A charge of negligence in the construction of

h ighways, producing injury by flood ing someone
’

s

land , is not by any means a novelty with us. We

find the righ t of act ion sustained by a ser ies of

decisions reach ing back for over th i r ty years
(Derinzy V . Corporationof Ottawa, 15O. A. R . 720

Hagar ty , C.J.

Ward V . Caledon,
1 9 O. A. R. 69 The Chandler

Electric Co. V . Fuller , 2 1 S. C . R. 887 ; Share V
JIcCreary, 1 9 O. R . 89 .

48 1
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only l iable for negl igence in keeping it . Nor is a mine
owner liable because, by reason of his operations, water
naturally percolates into the mines of his neighbours
(ll

’

ilson v . Waddell, 2 App . Gas. 011 the same

ground , a landowner is not l iable because the seed of

thistles, permi tted to grow 011 his land , is b lown by the
w ind 0 11 to the land of his neighbour (G iles v .

24 Q . B . D . And so, also,
where water is brought

upon land , or into a house, by the defendant , but for the
joint use of himself and the p laintiff, the latter cannot
complain of any damage (not attributable to the defeu
dant ’s negligence) which its escape may cause to him

(Anderson V . Oppenheimer
, 5Q . B . D .

(1 0) I t has been held in a recent case (I'l
'

halley V.

Lancashire and Yorkshire Rail. Co. , 1 3 Q . B . D . 1 81 )

that even if a person has not brought the dangerous
substance on to his land , he is liable if he takes actire
means to shift the danger from himself to his neighbour .
In that case, by reason of an unprecedented rainfall , a
quantity of water

.

accumulated against one of the sides
of the defendants’ enbankment so as to endanger its
stability . To prevent this the defendants cut trenches
in the embankment , and so let the water flow on to the

plaintiff’s land , and injured it. It was held that although
the defendants had not brought the water on to their
land , they had no right to protect their property by
transferring the mischief from their own land to that
of the plaintiff. They would have been entitled , no
doubt , to p rer ent the water getting against their embank
ment, but they had no right , when once it was there, to
transfer it to their neighbour , any more than the owner
ofanatural lake could drain i t 011 tohis neighbour

’

s lands.

Canadian Cases.

125 Osborne v . The CorporationofKingston, 28 O. R.
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on to another’s property (Bathishill V . Reed, 25 L . J.

C. P . or overhanging trees (Lernrnon v . Webb,

[1 895] A. C . 1 ; Smith V . Giddy, [1 904] 2 K. B .

or pigstys creating a stench, erected near to another’s
house. And it would seem that noisy dogs, preventing
the plaintiff’s family from sleeping, are nuisances, if the
jury find that serious discomfort is caused ; although,

where the jury find that no serious discomfort has

arisen,
the court w ill not interfere (Street v . Gaga

-
ell,

Selwyn’

s N . P . , 1 3 th ed. So, also a small-pox
hospital , so conducted as to spread infection to adjoining
lands, is a nuisance (HillV . JIetropolitan Asylurns Board

6 App . Gas.

ART. 81 .
— Reasonablencss of Place.

1 27

W here an act is proved to interfere with the

enjoyment of proper ty , so as to be prirnafacie a

nuisance , i t cannot be j ust ified by the fact t hat i t

Canadian Cases.

dangerous nuisance created by i t on a h ighway
wi th in the limits of its control, and the misconduct
will be treated as a misfeasance and notmere non
feasance, if the inj ury arises from a combinat ion
of acts and omissions on the par t of the corpora
t ion (Patterson V . Cityof Victor

°ia
,
~5R . . C . Reps.

1 27 On 5th October , 1 903 , defendant h i red rooms

in Sparks Street , a business par t of Ottawa, and
gave lessons in musi c to a large number of pupils,
between the hours of 9 a.m . and 10 pm . The

plaint iff
, on the loth November following, became

the occupant of rooms on the opposi te si de of the

hall in the same building. Held
,
on the evidence,

on a motion for injunction,
that the noise made in

giving musi c lessons, towhich objectionwas taken
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was done in a proper and convenient spot andwas
a reasonable use of the defendant ’s land (Barn

ford V . Turnley, 81 L . J . Q . B . But ac ts

which would be a nuisance in one locali ty may
not be so in another (St. Helerrs Srnelting Co. v .

Tipping, 1 1 H. L . Cas.

43 5
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(1 ) The spot selected may be very convenient for the I llustrations.

defendant , or for the public at large, but very incon
venient to a particular individual who chances to occupy
the adjoining land ; and proof of the benefit to the publ ic,
from the exercise of a particular trade in a particular
local ity , can be no ground for depriving an indiv idual of
his right to compensation in respect of the particular
injury he has sustained from i t . Thus, where the

defendant used his land for burning bricks and so caused
substantial annoyance to hlS neighbour , it was held that
i t was no defence that it was done in a proper and con

venient Spot , and was a reasonable use of the land

(B arnford V . Turnley, ubi supra). At the same time a

person is entitled to use his land or house in the

ordinary way in which property of the l ike character
is used , and an adjacent owner must put up with such

Canadian Cases.

by plaint iff, was reasonably connected wi th and

inci dental to the teach ing, and the defendant
’

s use

of the premiseswas not anunreasonable one that
teach ing musi c in such premises must , in order to
affor d ground for grant ing an injunction,

be done
in amanner wh ich , beyond fai r controversy , ough t
to be regarded as unreasonable , and that an

injunction would break up the defendant
’

s busi
ness, while the plaint iff could be compensated in
damages if ent i tled to recover (Pope V . P eatc, 7

O. L . R .

F F 2
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noises and inconveniences asmay reasonably be expected
from his neighbours, such as the noise of a pianoforte,
or the noise of children in their nursery , which are

noises which we nrust reasonably expect , and must, to a

large extent, put up w ith (see
'

B all v . Ray, L . R . 8 Ch.

471 ; Alt -G en. V. Cole, [1 901 ] 1 Ch. 205; Reinhardt V.

llfentasti, 42 Ch. D . 685; and Christie V . Darcy, D898}
1 Ch.

(2) In St. Helens Srnelting CO . V . Tipping,
sup ra ,

Lord
WESTBURY said :

“
In matters of this description,

it
appears to me that it is a very desirable thing to mark
the difference between an action brought for a nuisance
upon the ground that the al leged nuisance produces
material injury to the property , and an action brought
for a nuisance 011 the ground that the thing alleged to be
a nuisance is productive of sensible personal discomfort .
lVith regard to the latter— namely , the personal incon
venience and interference w ith one

’

s enjoyment , one
’

s

quiet , one
’

s personal freedom, anything that discomposes
or injuriously affects the senses or the nerves— whether
that may or may not be denominated a nuisance, must
undoubtedly depend greatly 011 the circumstances of the
place where the thing complained of actually occurs. If

a man l ives in a town,
it is necessary that he should

subject himself to the consequences of those operations
of trade which may be carried

’

on in the immediate
local ity , which are actually necessary for trade and

commerce, and also for the enjoyment of property , and
for the benefit of the inhabitants of the town, and the

public at large. If a man lives in a street where there
are numerous shops, and a shop is opened next door to
him which is carried 011 in a fair and reasonable way, he

has no ground of complaint because, to himself indi
v idually , there may arise much discomfort from the

trade carried 011 in that shop . But when an occupation
is carried on bv one person in the neighbourhood of

another , and the result of that trade or occupation or
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however
,
is not law now . The justice of this is obvious

from the consideration, that if it were otherw ise, a man
might be whol ly prevented from building upon his land
if a nuisance was set up in its local ity, because the
nuisance might be harmless to amere field, and therefore
not actionable, and yet unendurable to the inhabitants of
a dwel ling-house.

ART. 88 .
— How for Right to commit a Nuisance

can be acquired.

The r igh t to commit a private nuisance may be

gained by statute, custom , grant , or prescription

(as to prescription, see post, Ar ts. 86 and The

righ t to commit a publi c nuisance can only be

acqui red by clear statutory authori ty (see ”right

V . Williams, 1 M. A’ \V. 77 , and CrossleyV . L ightou
°ler ,

L . R . 2 Ch.

(1 ) Thus, a rai lway company were by their Act
authorised , among other things, to carry cattle, and also
to purchase by agreement any lands not exceeding in the
whole fifty acres, in. such p laces as should be deemed
eligib le, for the purpose of providing additional stations,
yards, and other conveniences, for receiving, loading, or

keeping any cattle, goods, or things, conveyed , or intended
to be conveyed , by the railway . Under this power , the
railway company bought land ad joining one of their
stations, and used it as a yard for their cattle traffic.

The noise of the cattle and drovers was a nuisance to the
owners of houses near to the station, which ,

but for the

Act, would clearly have entitled them to maintain an

action. It was, however , held , that the purpose for
which the land was acquired , being expressly authorised
by the Act, and being incidental and necessary to the
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authorised use of the railway for the cattle traffic, the
company were entitled to do what they did , and were not
bound to choose a site more convenient to other persons.

In giving j udgment , Lord HALSBURY said :
“ It cannot

now bedoubted , that a railway company constituted for
the purpose of carrying passengers, or goods, or cattle,
are protected in the use of those functions w ith which
Parl iament has entrusted them,

if the use they make of

these functions necessarily involves the creation ofwhat
would otherw ise be a nuisance at common law . His

Lordship , on the construction of the particular Act, came
to the conclusion that the powers oftheAct did necessarily
involve the creation of a nuisance by the company some

where along their l ine , and gave to the company the

absolute discretion as to the locality, and accordingly
held that the parties inj ured had no remedy (London and

B r ighton Rail. Co . v . Truman
,
1 1 App. Gas. The

same principle has been appl ied in the case of an

ElectricTramway Co. whose electricity caused disturbance
in adjacent telephone w ires (National Telephone 00 . V.

B aker
, [1 893 ] 2 Ch.

(2) The last-mentioned cases, must , however , be care
fully distinguished from that of Metrop olitan Asylum

D istrict B oard v . Hill 129 (6 App . Gas. 1 9 3 ) (a). There it

(a) As to the ev idence necessary to sustain aquia timet act ion for an
injunction to prohib it a proposed smal l-pox hosp ital

,
see Att. -6

’

en. V .

.ll ayor of .llanehester , [ 189 3 ] 2 Ch. 87 .

Canadian Cases.

1 29 Sect ion 72 ofthe Publi c Health Act, R . S . O.
,

1897 , c . 248, which proh ibi ts, unde1 a penalty ,
the establishinent, without the consent of the

muni cipali ty , of “
any offensive t rade, that is to

say, the trade ofblood boiling,
or bone boiling, or ,

set t ing out a number of similar trades, “
or any

other noxious or offensive t rade , business or manu

facture or such as may become offensive, etc. ,

489
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appeared, that by their Act the Metropolitan Asylum
District Board were authorised to purchase lands and

erect buildings, to be used as hospitals. But it did not

by direct or imperative provision order these things to be
done. The Board erected a small-pox hosp ital , which
was, in point of fact, anuisance to ownersofneighbouring
lands. On these facts it was held , that the Board could
not set up the statute as a defence. Lord BLACKBURN

,
in

the course ofhis j udgment, laid it down, that on those
who seek to establish that the legislature intended to
take away the private rights of individuals lies the burden
of show ing that such an intention appears by express
words or necessary imp lication. And Lord WATSON

affirmed that where the terms of a statute are not

irnpcratir e but permissive, the fair inference is that the
legislature intended that the general powers thereby
conferred , should be exercised in strict conformi ty with
private rights ; but that where they are imperative, the
legislature intends that the powers should be exercised
w ith impunity although , and apart from the statutory
authority , thei r exercise would be wrongful . This dis
tinction was affi rmed and acted upon by the Judicial
Committee of the Privy Council in Canadian Pacifi cRail.

Co . v . Parke A. C. 585, The distinction
between the two cases was pointed out by Lord SELBORNE

(1 1 App. Gas. 57) as fol lows : In that case (Metropolitan

Canadian Cases.

does not apply to a house or hospi tal for consump
t ive pat ients, for not only is i t excluded under the
doctrine of ejasdern generis, but also by Vi rtue of the

legislat ive grouping of the sections of theAct, sect .
72 being under the subd ivision dealing with
nuisances, while infectious d iseases and hospi tals
are dealt wi th in a distinct subd ivision, corn
mencing wi th sect . 81 . Convic tion quashed
(Regina V . P layter 1 O . L . R .
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by the statute. Its powers, if exercised at all, must be
exercised w ith care. In the absence ofcontrary intention,

its duties and liabilities are the same as those imposed
upon a private person doing the same thing (Sanitary
Commissioners of G ibraltar V . Orjfi la,

1 3 1 15App . Cas.

ART . 84.
— L iability for Nuisances created by

Ruinous Premises.

(1 ) AS regards liabili ty to persons injured bv

reason of ruinous premises adjoining a highway ,
or by ruinous premises being a nuisance to

adjoining owners, the person in ocgupation is

prirnd facie liable (Russell V . Shenton, 8 Q . B . 449 ;

per LOPES, J in Nelson V . L iverpool B rewery Co.
,
2

Canadian Cases.

1 3 1 Pictou V . Geldert, [1 898] A. C . 524.

The char ter ofa street railway company requi red
the road between , and for two feet outside of, the
rails to be kept constantly in good repai r and level
wi th the rails. A horse crossing the t rack stepped
on a grooved rail and the caulkofhis shoe caugh t
in the groove, whereby he was injured . In an

action by the owner against the company i t
appeared that the rail at the place where the acci
dent occurred was above the level of

‘

the roadway .

Held, affirming the judgment of the Supreme

Cour t ofNova Scot ia,
that as the rail was above

the road level, contrary to the requi rements of the
char ter , i t was a st reet obstruct ion unauthorised
by statute ,

and t herefore a nu isance, and the

company was liable for the injury to the horse
caused thereby (The Halifax Street. By. Co. v . Joyce,

22 S. C . R .
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C. P . D . But if the premises are let to a

tenant by a landlord who covenants with the

tenant to do repai rs, the landlor d alone is

responsible (Payne V . Rogers, 2 H. Bl. 850 Rich v

Buster-neid, 4 o. B . And if the landlord has

caused or authorised the cont inuance of the

nuisance as by let t ing premises in a ruinous con

d i tion,
without any covenant to repai r , i t seems

that both the landlord and the tenant are

responsible (Todd v . Flight, 9 C . B . 3 77 ;

Pretty V . Bickrnore, L . R . 8 C . P . 401 ; Gwinnell v .

Earner , L . R . 10 C . P .

(2) W hen premises are let on a weekly tenancy

there is not a re-let t ing at the end of such week

so as to make the landlord liable for nuisances

arising since the or iginal letting. In such a case

the tenant and not the landlor d is liable (Bowenv .

Anderson, [ 1 894] 1 Q . B .

(1 ) The defendant let premises
‘ to a tenant who

covenanted to keep them in repair . Attached to the

house was a coal -cel lar under the footway , w ith an

aperture covered by an iron plate, which was, at the

time of the demise
, out of repair and dangerous. A

passer-by, in consequence, fell into the aperture, and

was injured z— Held, that the obligation to repair being,

by the lease, cast upon the tenant , the landlord was not
l iable for this accident. And KEATING , J .

, said , In

order to render the landlord liable in a case of this sort,
there nrust be some evidence that he authorised the con

tinuance of this coal shoot , in an insecure state ; for
instance , that he retained the ob ligation to repair the
premises that might be a circumstance to Show that he

443
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authorised the continuance of the nuisance. There was

11 0 such obligation here. The landlord had parted with
the possession of the premises to a tenant, who had

entered into a covenant to repair .

(2 ) And in
’

odd v . Flight, 9 C . B . 3 77 , where the
declaration contained an allegation that the defendant let
the houses when the chimneys were known by him to be

ruinous and in danger of falling, that he kep t and main

tained them in that state, and that the tenant was under no

obligation to repair , and the case was tried 0 11 demurrer ,
and the allegation was therefore assumed to be true, it
was held that the landlord was l iab le.

(8) But the above rules only apply to l iabil ity for
nuisances by the keep ing of ruinous premises (a) adjoin
ing a highway , or (b ) to the damage ofadjoining premises.

They have no applicatiqn as between landlord and tenant,
or landlord and the guests of the tenant. Apart from
contract , a landlord is not bound to keep the demised
premises in repair as regards either his tenant (Keates v .

Cadogan,
20 L . J. C . P . or the guests of his tenant

(Lane v . Cox , [1 897] 1 Q . B . As regards the duty
of a landlord of flats to keep in repair those portions
of the buildings which are

‘

not let to tenants (see

Miller V. Ifancoek, [ 1 898] 2 Q . B . 1 77 , and Hargrores

Aronson LC Co . v . Hartopp , [1 905] 1 K. B . 472; sup ra,

p . 884y

SECTION IV.

— NUISANCES TO INCORPOREAL
HEREDITAMENTS B M

Introductory . A servitude is a duty or service which one piece of

land is bound to render , either to another p iece of land ,
or to some person other than its owner . Property to

Canadian Cases.

1 3 1 3 Plaint iff’s predecessor in t i tle built two
houses on a lot with a passage-way between t hem ,



https://www.forgottenbooks.com/join


446

A r t . 84 .

PARTICULAR TORTS.

Where the right is annexed to
.

a dominant tenement i t
is said to be appurtenant if i t arises by prescription or

grant, and appendant if it arises by manorial custom .

Where it is annexed merely to a person it is said to be a
right in gross.

Servitudes are either natural or conventional . Natural
Servitudes are such as are necessary and natural adjuncts
to the properties to which they are attached (such as the

right of support to land in its natural state), and they
apply universal ly throughout the kingdom. Conventional
servitudes, on the other hand , are not universal , butmust
always arise either by custom, prescription, or express or
implied grant . The right to the enjoyment ofa conven

tional serv itude is cal led an easement or a p rofi t it p rendre

inIlieno solo
, according as the right is merely a right

of user or a right to enter another ’s land and take

something from it , as game, fi sh,
minerals, gravel , turf,

or the l ike.

1 3 2

Canadian Cases.

r ivers and streams is not a paramount right but
an easement

,
which must be enjoyed wi th such

care , skill, and d iligence as may be necessary to
prevent inj ury to or interference wi th the concur
rent r igh ts of riparian proprietors and publi c
corporations enti tled to build a bri dge or otherwise
make use of such watercourse (Ward v . Township
of G renville, 82 S. C . R .

1 3 2 The owner of a servient tenement who takes
water by an artificial st ream from the dominant
tenement , created by the owner of the lat ter for
his own convenience for the purpose of discharg
ing surplus water upon the servient tenement .
acqui res no righ t to insist upon the cont inuance
of the flow ,

which may be terminated by the

owner of the dominant tenement , and the fac t
that the bur then has been imposed for over for ty
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The easements known to our law are numerous,
Mr . Gale, in his excellent treatise on Easements, gives
a list of no less than twenty-fi ve amongst other

Canadian Cases.

years does not alter the character of the ease

ment and conver t the dominant into a servient
tenement .
The owner of a servient tenement taking water

under such circumstances is not “ a person claim
ing righ t thereto

” with in R. S. O. , 1 887 , c . 1 1 1 ,

sect . 3 5 [now R. S. O.
,
1 897 , c . 1 3 3 , sect . 3 5]

(Oll
'i'vor v . L ock'ie, 26 O. R .

The owner of a house subd ivi ded i t , and let the
nor th par t to one G . Th is consisted oftwo rooms,

a front and back room , the front room having a

ch imney but not the lat ter . G . had a stove in the

back room ,
and the only way he could use i t was

by passing a stove pipe th rough a hole in the
par ti t ion between his and the southpar t and thence
into the ch imney in that par t . The owner subse
quently leased the south par t to the defendant ,
who at the time he became tenant was aware of

the existence of the stove pipe. Gr. afterwards
assigned to the plaintiff, and on leaving took down
the pipe. The plaintiffon cominginput up a pipe
of his own, with the consent of, or , at least ,
wi thout any objection by , defendant . The defen

dant having afterwards taken down the pipe and

stopped up the hole, i t was held that he was a

wrong-doer in doing so, as he only held the south
par t subject to the user or easement of the plaintiff
of the stove pipe and hole (Culverwellv . L ockington,
24 U . C. C. P.

The nature of the enjoyment of an easement at
the t ime of the grant is the proper measure of

enjoyment during the continuance of the grant
(Howard v . Jackson, 21 G rant ,
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instances. In an elementary work such as this,
however ,

it is only possible to treat of those tortswhich most often
occur in practice, viz . (1 ) rights of support for land ,
(2) rights of support for buildings, (3 ) rights to the

free access of light, and possibly air , (4) rights to the use
ofwater , and (5) rights of way. W ith regards to p rofits
d p rendre, only the follow ing torts ill be noticed , Viz . :

disturbances of rights ofcommon, and(2)offisheries.

Reference w ill also bemade to disturbance of the pecul iar
incorporeal right called a ferry .

ART . 85.
— D 1 3 tm°lmm°

o of Right of Support for

L and w ithout Buildings.

(1 ) Every person commits a tor t , who so uses

his own land as to deprive his neighbour of the

subjacent or adjacent suppor t of mineral mat ter

necessary to retain such neighbour
’

s land in its

natural and unencumbered state (Baohhoase v .

Bonomi, 9 H. L . Gas. 503 ; Corporation

v . Allen,
1 3 3
6 Ch. D . A man may not pump

Canadian Cases.

1 3 3 The plaint iffwas enti tled to the lateralsuppor t
of the defendants’

land , in which they made exca

rations for the purposes of a r ink
,
whereby the

plaint iff’s land was damaged . Held, that in sub

stituting ar tificial support for the natural support
of the soilwhich had been removed , the defendants
migh t construct i t ofanr material, provided i t was
a sufficient suppor t for the purpose and that they
continued to maintain the plaintiff

’

s land in its
proper posi t ion (Show Y . Granite Curling and Skating
Co .

, 1 O. R . 102 , and post, p .
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to the lateral support of the other close the very instant
when the conveyance is executed , as much as after the
exp iration of twenty years or any longer period . Pari
ratione, where there are separate freeholds, from the

surface of the land and the mines belong to different
owners, we are of Op inion that the owner of the surface,
while unencumbered by buildings and in its natural state,
is entitled to have it supported by the subjacent mineral
strata. Those strata may, of course, be removed by the
owner of them,

so that a sufficient support is left ; but
if the surface subsides and is injured by the removal of
these strata, al though the Operation may not have been
conducted negl igently nor contrary to the custom of the

country , the owner of the surface may maintain an action
against the owner of the minerals for the damage sus

tained by the subsidence. Unless the surface close be
entitled to this support from the close underneath ,

corresponding to the lateral support to which he is

entitled from the adjoining surface close, i t cannot be
securely enjoyed as property , and under cert ain circum
stances (as where the mineral strata approach the

surface and are of great thickness) it might be entirely
destroyed . We likew ise think, that the rule giving the
right of support to the surface upon the minerals, in the
absence of any express grant , reservation or covenant,

must be laid down generally , w ithout reference to the

nature of the strata, or the difficul ty of propp ing up the

surface, or the comparative value of the surface, and the
minerals.

”

(2) A servitude cannot be created by the act of a third
party in cases where, but for that act, no servitude would
have existed . Between the land of the plaintiffs and that
of the defendants, who were the owners of a colliery ,
there was an intermediate p iece of land , the coal under
which had been worked out some years before by a third
party . The effect of the cavity was, that when the

defendants worked their coal , subsidence was caused in
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the surface of the p laintiff’s land . It was admitted that
if the intermediate land had been in its natural state no

injury would have been caused to the p laintiffs by the
defendants’ workings z— Held

,
that the plaintiffs had no

right of action against the defendants. And Sir G .

JEssnL ,
M.E.

, said : “ It appears to me that it would
be really amost extraordinary resul t that the man upon
whom no responsibility whatever originally rested , who
was under no liab ility whatever to support the p laintiff’s
land , should have that liability thrown upon him, w ithout
any default of his own (Corporation of B irmingham V .

Allen, 6 Ch. D .

(3 ) But although there is no doubt that a man has no
right to w ithdraw from his neighbour the support of

adjacent soil , there would seem to be nothing at common

law to prevent him draining that soil , if for any reason
i t becomes necessary or convenient for him to do so. It
has therefore been held that he is not l iable if the result
ofhis drainage operations is to cause a subsidence of his

neighbour
’

s land (Popplewell v . Hodgkinson, L . B . 4 Ex.

248 ; but see the observations on this case made by
L INDLEY, M.E.

, and L INDLEY, L .J.
,
in Jordeson V . Sutton,

etc. , Gas Co.
, [1 899] 2 Ch. at pp . 2 3 9 , But what

ever may be true of percolating waters themselves, if a
man w ithdraws, along w ith that water , quicksand or

water-logged soil , and in consequence thereof his neigh
bour ’s land settles and cracks, he w il l be l iable. And

the same remark applies d for tiori to the w ithdrawal of
p itch or other liquid mineral , and (it is submitted) to
mineral oil (Jordes

’

on v . Sutton, etc. Gas Co.
, [1 899] 2 Ch.

2 1 7 Tr inidad Asphalt Co. V . Ambard, ih.
,
260, and [1 899]

A. C.

(4) At one time it was thought , on the authority of

Smith V . Thackerah (L . B . 1 C. P . that actual loss
must have been suffered in order to give rise to an

action for withdrawal of support . However , in Attorney
G G 2
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G eneralv . Conduit Colliery Co . 1 Q . B . ,
at p .

COL L INS , J. , made the fol low ing observations : I have
no doubt whatever that such an action would lie w ithout
proof of pecuniary loss. I think the principle at the

root Of the matter is, that the owner is entitled to have
his land ‘ remain in its natural state unaffected by any
act done in the neighbouring land (see, per W I LLEs, J

del ivering the judgment of the Exchequer Chamber in
B onomi V . B ackhouse (E . B . 85E . 622 , at p . 657) and that
as soon as the condition Of the plaintiff’s land has been
in fact changed to a substantial extent by the w ith
drawal of the lateral support

,
the plaintiff has sustained

an injaria for which he may maintain an action w ithout
proof Of pecuniary loss.

Companies governed by the Railway Clauses Consoli
dation Act, 1 845, do not acquire any such right to sub

jacent support, by purchasing the surface ; and the

owners of the mines may,
after hav ing given notice to

the company , so as to give them the Opportunity of

purchasing the mines, work them with impunity in the

ordinary way (G reat Western Rail. Co. V . B ennett, L . R .

2 H. L . 29 ; Ruabon B rick Co . v . G reat W
’

esternRail. Co. ,

[1 89 3 ] 1 Ch. But neither w ill an action lie against
the company for any damage suffered by the mine owner ,
although perhaps he may demand compensation under
the Act (see Dunn v . Birmingham Canal Co. ,

L . R. 8

Q . B .

ART. 86 .
— D isturbame of Support of Buildings.

(1 ) A tor t isnot committed ,
by one, who so deals

with his own propertv as to take away the suppor t

necessary to uphold his neighbour
’

s buildings,

unless a r igh t to such suppor t has been gained by

grant , express or implied (Part ridge V. Scott, 3 M.

85 W . 220 ; B rown V . Robins, 4 H. St N . 1 86 ;
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(2) But the owner of land may maintain an

action for a disturbance of the natural r igh t to

suppor t for the surface, notwi thstand ing buildings

have been erected upon i t , provided the weigh t of

the build ings d i d not cause the injury (B rown V .

Robins, 4H . N . 1 86 Strogan V . Knowles
, 6 ih.

(1 ) Thus, in Partridge v . Scott (ubi sup ra), it was said
that rights of this sort , if they can be establ ished at all,
must , we think, have their origin in grant. If a man

builds a house at the extremity of his land , he does not
thereby acquire any easement of support or otherwise
over the land Ofhis neighbour . He has no right to load
his own soil , so as to make it require the support of:his
neighbour

’

s, unless he has some grant to that effect .
80 , again, as between adjoining houses, there is no

Canadian Cases.

also became owner of the lot now owned by H.
,

and held i t for a year , when he conveyed i t to E .H .
,

from whom H. der ived title. There was no evidence
to show that H . knew that the housewas receiving
more suppor t from his land than i t would have
requi red if i t had been constructed in the ord inary
way. I t was held, that owing to the uni ty of seisin
Of S.

,
there had not been twenty years’ cont inuous

enjoyment Of the suppor t as an easement , and that
even if there had been,

no such acquiescence in
the use of the servient tenement had been shown
as to just ify the presumption that an easement
had been acqui red by grant . Held also, t hat when
S. sold H .

’

s lot there was no implied reservat ion
of the r igh t Of suppor t for the house (Backus
V . Smith, 5O. A. R . 3 41 ; and see also ll

'

all‘ er V .

.Mchfillan
, 6 S. C . R . 241 , and Ross V . Hunter , 7

S. C. R. 289 , reversing decision Of S. C.
,
N .
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Obl igation towards a neighbour , cast by law on the

owner of a house, merely as such , to keep i t standing
and in repair ; his only duty being to prevent it from
being a nuisance, and from falling on to his neighbour

’

s

property (Chandler v . Robinson, 4 Ex .

(2) But where houses are built by the same owner ,
adjoining one another , and depending upon one another
for support , and are afterwards conveyed to different
owners, there exists, by a presumed grant and reserva
tion,

a right of support to each house from the adjoining
ones (Richards V. Rose, 9 Ex . And i t is appre

hended that the same rule would app ly where the owner
of a detached house sold it , while retaining the adjacent
land .

”4

(3 ) SO , again, a grant Of a right of support for build
ings is gained by uninterrupted user for twenty years, if
the enjoyment is peaceable and without deception or

concealment , and so Open that it must be known that
some support is being enjoyed by the plaintiff’s building
(Dalton v . Angus,

1 3 4a 6 App . Gas. 7 This case, which
was twice argued before the House Of Lords sittingwith

Canadian Cases.

1 3 4 Upon a severance of tenements
, easements

used as of necessi ty, or in t hei r nature cont inuous,
will pass by implicat ion of law without any words
ofgrant ; but with regard to easements which are

used from time to t ime only , t hey do not pass,
unless the owner , by appropriate language, shows
an intent ion that they should pass (Culverwell v .

L ockington, 24 U . C. C . P . 61 1 ; Wray V . lilorrison,
9 O R.

I t was secondly urged that the dam had

been erected upwards of twenty years. For the

purpose of establishing an easement affecting the
private proper ty ofothers, th is would be sufficient ,
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the judges as assessors,
is the leading authority on the

question of support to houses, and the student should
carefully study the various judgments. Whether , how
ever , the right rests upon the doctrine Ofa lost grant (a),
or upon prescription at common law , or upon the pro

visions of the Prescription Act, is a question upon which
the learned judges and law lords differed ; but the law
lords all agreed that , even if the right is founded on the

presumption of a lost grant , the presumption is absolute,
and cannot be rebutted by showing that no grant has in
fact been made.

(4) The right estab l ished in Dalton V . Angus to a right
of support for an ancient building by the ad jacent land ,
equally appl ies to support enjoyed from an adjacent
building, even although the buildings were erected by
different owners (Lemaitre v . Davis

,
1 9 Ch. D . 281

, where
HALL , V.

-C.

, considered that the right arose under the
Prescription Act).

(5) Even al though no right of support for a building
has been gained , yet if the act of the defendant would

(a) As to the theory Of “ lost grant, which is a p resumption of law

that an easement or p rofit enjoyed for a long period must have had a

lawful orig in,
or else it would have been stopped by the owner of the

servient tenement
,
the reader is referred to the Op inion Of BOWEN

,
J

in Dalton v . Angus, 6 App . Cas.
,
at p . 777. At one t ime the doctrine

was restricted to cases in which a grant (in the strict technical sense)
w ould have been possib le, but Of late years the courts have extended

the doctrine to all cases in which the right might have lawfully arisen,

either at law or in equ ity, e.g.
,
under a condi tion, or even under a lost

char itab le trust in favour of a fluctuating body such as the inhab itants
of a town. See Phillip s v . Halliday, [ 1 891 ] A . C . 2 3 1 ; Goodman v .

Jlagor of Saltash, 7 App. Cas . 6 3 3 ; Att.

-Gen. v lVr ight, [ 1897] 2 Q . B .

3 18 Simpson v . Mayor if Godmanchester , [ 1 896 ] 1 Ch. 214.

Canadian Cases.

generally speaking,
but i t is not so , where the con

sequences of th is act are ad commune nocumentum

(B . V . B rewster , 8 U . C. C . P. 21 2— Draper , C .J.)
ante, p . 43 3 .
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r igh t may be acqui red by (a) express or implied

grant from the cont iguous proprietors ; (b) by

reservat ion (express or implied) on the sale Of the

servient tenement ; or (c) by actual enjoyment of

Canadian Cases.

ligh t and air to the bed rooms in the at t i c . These
windows overlooked the housewhich B .haderected .

A. began to live in the house about December , 1 854.

The windows remained where t hey were placed and
unobst ructed untilAugust , 1 874, when the defen
dant by raising his house and putting a mansard
roof upon i t , caused the Obstruct ion complained of
by closing up the lower halfOfthewindows. There
was no evidence of an express grant , the plaint iff
relying upon the fact of twenty years

’

uninter

rupted enjoyment . The learned Chief Just ice of

New Brunswick,
before whom the case was tried ,

d irec ted the jury that “ ifS.
, the owner of the land ,

did not occupy the land h imself, but i t wasoccupied
by his tenants, then he would not be bound by the
user , unless he knew of the windows being t here ;
ifheknew and d id not obstruct them with in twenty
years, he would be bound , and the tenancy had
noth ing to do with the question. On appeal to the
Supreme Cour t of Canada i t was held, reversing the
decision of the Cour t below ,

that the durat ion of

Mrs. Ranney
’

s tenancy was a proper question for

the jury
,
and i t should have been left to t hem

without the qualificat ion that i t made no d ifference
ifS. had knowledge ofthe existence Ofthew indows ;
for if the tenancy continued subsequently toAugust ,
1 854, there wasmanifestly no user for twenty years
with the consent or acquiescence Of the defendant
and those th rough whom he claimed , for S.

, the

then owner of the fee
,
would have had no righ t to

enter upon the possession of his tenant for the
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such ligh t for the full per iod of twenty years with

out interruption submitted to or acquiesced in for

one year after the owner of the dominant tenement

shall have had notice thereof
,
and of the person

making or authorising such interruption (2 3

W ill. IV. 0 . 71 , ss. 3 ,

(2) W hether a right to the free access of air to

land or buildings at large can be gained , except by

express grant , seems doubtful (Bryant v . L efever , 4

C. P . D . 1 72 ; Chastey V . Ackland, [ 1 895] 2 Ch.

3 89 ; see S . C. , [1 897] A. C . But(semble) a
a righ t to the free accessof air t h rough a par ti cular

defined channel, or t hrough a particular aper ture,
may be acqui red by implied lost grant , or by imme

morialuser (Bassv . Gregory, 25Q . B . D . 481 ;Hallv .

L ichfield B rewery Co. ,
49 L . J. Ch. 655; Dent V .

Auction lilart Co.
, L . R . 2 Eq. 23 8 ; Chastey V .

Ackland
, supra but see contra per COTTON ,

L .J . ,
in

B ryant V . L efever, supra).

(3 ) Where the owner of a house has acqui red a

righ t to ligh t in respect of any windows in that

house, he is ent i tled to prevent any person from

build ing so close to those windows as to render the

occupation of the house uncomfortable accord

ing to the ord inary not ionsofmankind , and (in the

Canadian Cases.

purpose of obstruct ing the ligh ts
”

(PugsleyV . Bing,
Cassell

’

s Supreme Cour t D igest , 1 3 9 , and 2 Pugs.

Burb . (N. B .

459
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case ofbusiness premises)as to render i t impossible

to carry on business therein as beneficially as

before (Cells V . Home and Colonial Stores, L imited,

[ 1 904] A. c.

(4) Where a new build ing has been erected on

the si te of One in respect of which a righ t to the

access of ligh t had been gained , t hen, in. order to

ent i tle the owner of the new build ing to access

of ligh t , i t must be shown that some defined part

of an ancient window admitted access of ligh t

th rough the space occupied by a defined par t of

an existing window (P endarves V . lll ’

lmt’O, D892] 1

Ch. 61 1 Scott V. Pape, 3 1 Ch. D .

(1 ) Implied grants Of easements are generally founded
on the maxim,

“
A man cannot derogate from his own

grant . In other words, the grantor Of land which is to
be used for a particular purpose is under an obligation
to abstain from doing anything on adjoining property
belonging to him which would prevent the land granted
from being used for the purpose for which the grant was
made (Aldin v . Latimer

, Clark a
‘ Co.

, [1 894] 2 Ch.

Therefore, ifA . grants a house to B .

,
and keeps the land

adjoining the house in his own hands, he cannot build
upon that land so as to cause a nuisance by depriving
the w indows of the house of their l ight, unless he has
expressly reserved the right to do so (Haynes v . King,

[1 893 ] 3 Ch. 43 9 ; B rownfield V. Williams, [1 897] 1 Ch.

And if he grant the house to B . and the land to
C .

, C. has no right to build so as to cause a nuisance by
obstructing the light of the house,

for A. cannot grant
to C. any greater right than he himself possesses (Allen
V . Taylor , 1 6 Ch. D . 3 55; lVilson V . Q ueen

’

s Club, [1 891 ]
3 Ch.
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(5) To gain a right by prescription under s. 3 Of the

Prescription Act,
1 3 7 1 83 2 (2 3 W ill . IV. c . there

must be an uninterrupted user for twenty years w ithout
the written consent of the owner of the servient tenement

from the time when window Spaces are complete and the
building is roofed in (Collis V . Laugher , [1 894] 3 Ch.

As, however , by s. 4
,
nothing is to be deemed an

interruption unless submitted to for a year after notice,
i t has been held that enjoyment for nineteen years and

Canadian Cases.

1 869 the plaint iff purchased from the t rustees
lot 8 , on which there was a house with windows
overlooking lot 9 , immediately adjoining i t , the
sai d lot 9 being then Open,

and not built upon.

In 1 873 , the trustees sold lot 9 to P .
, who sold i t

to T. , who erected a house thereon. T. sold to C .
,

under whom defendant claimed . At the t ime P.

acqui red lot 9 he d i d so subjec t to a mortgage
thereon,

and the trustees sold toP . subject to such
mor tgage, which was subsequently d ischarged by
C . ,

who Obtained the usual statutory d ischarge,
which was duly registered by h im . The plaintiff
claimed that he was enti tled by implied grant to
the r igh t of both ligh t and air to the sai d windows,
and that the same had been infringed upon by the
erect ion Of T.

’

s house. In an action t herefor
the jury found that the r igh t to ligh t had been
infringed , but not injuriously . Held

,
that by

payment of the mor tgage and registration of the

discharge, Gr. d i d not acqui re a new estate such as

would have the effect Of enabling h im to derogate
from the grant of ligh t , if any, made to the plain
tiffby thei r common grantors. Held also,

that the
find ing of the jury was too uncer tain to support a

judgment for the defendant (Carter v . Gr asett, 1 1

O . R . 3 3 1 ; 1 4 O. A. R .

‘3 7 B urnham V . Garvey, 27 G rant , 80.
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3 3 0 days, followed by an interruption of thirty-fi ve days
just before the action was commenced , was sufficient to
establish the right (Flight v . Thomas, 1 1 A. St E .

However , for the purposes of commencing an action an

inchoate title of nineteen years and a fraction is not

sufficient, and no injunction w ill be granted until the
twenty years have expired (Lord B atter

-
sea V. Commis

sioners of Sewers, [1 895] 2 Ch.

(6) The interruption,
to defeat the right , must be the

interruption of the defendant , and not a voluntary depri
vation by the plaintiff himself of the access of light .
Thus, the owner of a building hav ing w indows w i th
movable shutters, which are Opened at his p leasure for
the admission of l ight, acquires a prescriptive right to
l ight, under s. 3 of the Prescription Act, at the end Of

twenty years, if he opens the shutters at any time he
p leases for the admission of light during those twenty
years, and if also there is no such interruption of the

access of light over the neighbouring land as is contem
plated by s. 4 (Coop er V. Straker , 40 Ch. D .

(7 The acquisition of a right to light under the Pre
scription Act by twenty years’ user is absolute, and

binds even remaindermen and reversioners. But as ss. 3

and 4 of the Act do not expressly mention the Crown,
no

prescriptive right to l ight against the Crown or its

tenants can be gained under it (Wheaton v . .Map le vb Co .
,

[1 893 ] 3 Ch. 48 ; Perry V . Earnes, [1 891 ] 1 Ch.

(8) Actions to prevent , or to claim damages for , inter
ference w ith ancient l ights, are frequently spoken of as

cases of l ight and air , and the right relied on, as a right
to the access of

“ light and air .

” 1 3 8 But this is inaccurate.

Canadian Cases.

'

1 3 8 In an action for damages by trespass by McI .

onM.

’

s land , and by closing ancient ligh ts, defeu
dant claimed ti tle in himself, and pleaded that a
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The cases, as a rule, relate solely to the interference
w ith the access Of light , and it has been said that a right
to the access of air over the general unlimited surface of

Canadian Cases.

convent ional line between his lot and the plain
tiff’

s had been agreed to by a predecessor of the

plaint iff in t i tle. On the trial the part ies agreed
to str ike out the pleadings in reference to ligh ts
and drains and t ry the quest ion of boundary only .

Held
,
affirming the judgment of the court below

(1 9 N . S. Reps. that independently of the con

ventional boundary claimed by the defendant
, the

weigh t of evidence was in favour of establishing a

t i tle to the land in question in the defendant and
the plaint iff could not recover , and that by the
agreement at the tr ial the plaint iff could not claim
to recover by vir tue of a user of the land for over
twenty years (llfooneyV . McIntosh

,
14S. C. R.

Defendant in 1 855or 1 856 built a house on his

lot adjoining the plaint iff
’

s, having th ree windows
looking out upon the plaintiff’s land . In 1 864 the

defendant raised his house more than t h ree feet ,
and none of the windows being more than th ree
feet h igh , the posi t ion Of each Of t hem was thus
ent i rely changed . It washeld, that he had acqui red
no righ t under the statute C. S. U . C. , c . 88, sect . 3 8
[the righ t to access anduse of ligh t by prescription
IS now abolished by R . S. O.

,
1 897 , c . 1 3 3 , sect .

for t hat he had not enjoyed the access or use of

the ligh t at the same place for the statutory period

(Hall V . Evans, 42 U . C . R .

NO person shall acqui re a righ t by prescrip tion
to the access anduse of ligh t to or for any dwelling
house, workshop or other build ing, but th is section
shall not apply to any such righ t which has been
acqui red by twenty years

’

use before the 5th day
ofMarch ,

1 880 (R. S. O. , 1 897 , c . 1 3 3 , sect .
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l ight has been so far infringed as togive rise to an action
is whether the Obstruction is so great as to amount to a

nuisance (I bid.
, per Lord DAVEY, at p . It follows,

therefore, that the use Of an extraordinary amount of

light for twenty years w il l not give rise to a right to
receive that amount of light always, because the question
whether an obstruction of light is so great as to be a

nuisance cannot be affected by any considerations of

what the light has been used for (Ambler V. Gordon,

[1 905] 1 K. B . Very general ly speaking an

Obstruction Of the light which flows to a w indow w ill not
be considered a nuisance if the light which remains can

still flow to the w indow at an angle of forty-five degrees
w ith the horizontal , especially if there is good light from
other directions as wel l (per Lord LINDLEY in Colls v .

Home and Colonial Stores, [1 904] A. C. at p . 210 ; and

see Kine V. Jolly, [1 905] 1 Ch.

(10) And so, where ancient lights are obstructed , the
fact that the owner of the building to which the ancient
rights belong has himself contributed to the diminution
of the light , w il l not of itself preclude him from obtain
ing an injunction or damages (Tapling v . Jones, 1 1 H. L .

Cas. 290 ; Arcedeclcne V . Kelh
,
2 Gif. 683 ; Straight V .

Burn,
L . R . 5Ch.

(1 1 ) Nor w ill an enlargement of an ancient light
(although it w il l notenlarge the right) (Cooper v . Hubbueh,

3 1 L . J. Ch. 1 23 ) diminish or extinguish it . And there
fore, where the owner Ofa building having ancient l ights
enlarges or adds to thenumber of windows, he does not
preclude himself from Obtaining an injunction to restrain
an obstruct-ion of the ancient lights (Aynsley v . G lover ,

L . R. 1 8 Eq.

(1 2) The dominant tenement must be a building; and,
therefore, a person who grants a lease Of a house and

garden is not precluded (under the doctrine Of not

derogating from his own grant) from building on Open
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ground retained by him adjacent to the house and garden,

though , by so doing, the enjoyment of the garden, as

p leasure ground , is interfered w ith , there being no

Obstruction of light and air to the house (Potts V. Smith,

L . R. 6 Eq. It has, however , been recently held
by KEKEWICH, J that a greenhouse is a buildingwithin
the meaning of the Prescription Act, and capable Of

gaining a right to l ight (Clifi
’

ord V. Holt, [1 899] 1
Ch.

ART . 88 .

— Disturbance of Water Rights.

(1 ) Every owner of land on the banks of a

natural stream has a r ight ex ;jure natarce to the

ord inary use of the water which flows past his
land for i r r igation,

feed ing cat tle, domesti c

purposes, etc. ) Such an owner may also make

use of the water for other purposes t han ord inary

ones, provided that , in so doing, he does not

interfere wi th the similar righ ts of other r iparian

owners lower down the st ream (Miner V . Gilmour
,

1 2 MOO . P . C . 1 3 1 Embrey V . Owen, 6 Ex .

(2) An ar tificial watercourse may have been

originally made under such circumstances, and

have been so used as to give to the owners on

each si de all the r igh ts which a riparian pro

prietor would have had if i t had been a natural

stream (Sutclifi
’
e V . Booth, 3 2 L . J. Q . B . 1 3 6 °

Baily d” Co. V . Clark, Son and llIorland
,

1 Ch.

(3 ) There is, however , no r igh t to the con

tinned flow Of water which runs th rough natural
H H 2
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underground channels, which are undefined or

unknown, and can only be ascer tained by excavat ion

(Chasemore V . Richards
, 7 H. L . Cas. 3 49 ; B radford

Corporation V . Ferrand,
r l902] 2 Ch.

(4) NO one has a r igh t to pollute the water

percolat ing under his own land and flowing
thence by underground channels into another ’s

land so as to poison the water which that other

has a righ t to use (Ballard V . Tomlinson,

1 3 8“‘ 29

Ch. D .

(1 ) Every riparian owner may reasonab ly use the

stream for drinking, watering his cattle, or turning his

Canadian Cases.

1 3 83 An Act for protect ing the publi c interest in
r ivers, streams, and creeks, R . S. O. , 1 897 , c . 142 .

W here both part ies have equal righ ts in a

navigable r iver , i t must be shown in order to

maintain an ac tion that one par ty has exercised
his righ ts in such a manner as to unreasonably
impede or delay the other (Crandell v . Mooney, 2 3

U . C. C . P. 2 1 2 ; Rolston v . Red River B ridge Co. ,

1 M . L . R. 2 3 5; North West Navigation Co. V .

Walker
, 3 M . L . R. 25, and 4M . L . R.

W i thout legislat ive power there can be no

power to obstruct or prevent the user ofnavigable
t i dal waters, or where the t i de ebbs and flows in
harbours (Wood V . Esson

, 9 S. C. R . 2 3 9 llIcEwan

V . Anderson, 1 B . C. Reps. 3 08 ; Rowe V . Titus,
N . B . R . 1 All. 3 26 ; Wallace V . G . T. Rway. Co.

,

1 6 U . C. R . 551 Vanhorn V . The G . T. Rway. C0.

1 8 U . C. R.

“ The erection which the plaint iffs allege the

defendant interfered wi th
,

and wh ich is the
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right to divert the water to a place outside his tenement,
and there consume it for purposes unconnected w ith the
tenement (McCartney V. L ondonderry and L ough Sn

'illy

Rail. Co [1 904] A. C.

(2) If the rights Of a riparian proprietor are interfered
with, as by diverting the stream or abstracting or foul ing
the water , he may maintain an action against the
wrongdoer for violation of the right , even though he may
not be able to prove that he has suffered any actual
loss (Wood V . VVaud, 3 Ex . 748 ; Embrey V . Owen,

6 Ex . 3 53 ; Crossley V . Lightou
'ler

,
2 Ch.App . So

if one erects a weir which affects the flow of water to
riparian owners lower down the river , an inj unction wi l l
be granted (B elfastRopeworksv . B oyd,

1 3 9 2 1 L . R . Ir .

(3 ) But where a riparian owner takes water from a

river , and after using it for cool ing certain apparatus

Canadian Cases.

formed the boundary of the sai d water lots. I t
was held, affirming the judgment of the Cour t of
Appeal (1 2 O. A. R . that such lease gave W .

a r igh t to build as he chose upon the sai d lots,
subject to any regulat ions which the ci ty had
power to impose, and in doing so to interfere with
the righ t of the publi c to navigate the water . I t
washeld also ,

that the
‘

sai d watersbeing navigable
par ts of Toronto Bay, no private easement by
prescription could be acqui red therein while they
remained open for navigat ion (L ondonand Canadian
L oan and Agency Co. , L imited V . Warin, 1 4 S. C. R .

2 3 2 )
The proprietors of logs being floated down

a r iver floatable but not navigable is liable for
negligence on account of the careless manner in
which the driving Of the logs was carr ied on

(Ward v . Township of Grenville, 3 2 S. C. R. 51 0 ;
see also Neely V . Peter , 4 O. L . R.
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returns it undiminished in quantity and unpol luted in A rt . 88 .

quality , a lower riparian owner has no right Of action.

For his only right is to have the water abundant and
undefi led, and that right is not infringed (Kensit v . G reat

Eastern Rail. Co . ,

140 27 Ch. D . 1 22) (a).

(4) The owner of land containing underground water ,
which percolates by undefined channels, or by defined

(a) In that case the water was abstracted by a non-riparian owner
under a l icense from a riparian owner. The l icense, however, could not
confer any right, as a r iparian owner clearly cannot confer on others
such r ights as he hasas riparian owner . But

, as theaction fai ledagainst
the non-ripar ian owner , afortior i it w ould against a riparian owner
tak ing away water and returning it undiminished and unpol luted.

Canadian Cases.

1 40 A watercourse consists of bed, banks, and

water , and, while the flow of the water need not

be cont inuous or constant , the bed and banks
must be defined and dist inct enough to form a

channel Or course t hat can be seen as a per

manent landmarkon the ground (Wilton V . Murray,
1 2 M. R .

An occupant or owner of land has no righ t to
d rain into his neighbour

’

s lands the surface water
from his own land not flowing in a defined channel,
and the rule of the civil law

,
that the lower of two

ad joining estates owes a servi tude to the upper to
receive the natural d rainage, does not apply in
Mani toba (I bid. Bur V . S ,

ti oud 1 9 O. R. 1 0, and

Bunting V . Hicks, 7 R.

“ As regards mere surface water precipi tated
from the clouds in the form of rain or snow ,

i t
has been determined that no righ t of drainage
exists jure naturce

, and that as long as surface
water is not found flowing in a defined channel

,

with visible edges or banks approach ing one

another and confining the water t herein, the

lower proprietor owes no servi tude to the upper to
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but unascertained channels, and flows to the land of a

neighbour , has the right to divert or appropriate the
water within his own land so as to deprive his neighbour
of it (Chasemore V. Richards, 7 H. L . Cas. 749 ; B radford
Corporation V . Ferrand, [1 902] 2 Ch. Andhis right
is the same whatever his motive may be, whether bond

fide to improve his own land , or maliciously to his

neighbour , or to induce his neighbour to buy him out

(Mayor of B radford V . P ichles, [1 895] A. C. 587 see

sup ra, Art. 78 , I llus. p . The same rule applies
to common surface water rising out of Springy or boggy

ground and flowing in no defined channel (Rau'

stron V.

Taylor , 1 1 Ex .

(5) But although there can be no property in water
running through underground undefined channels, yet
no one is entitled to pol lute water flowing beneath
another ’s land . Thus, in B allard v . Tomlinson (29

Ch. D . where neighbours each possessed a well , and
one of them turned sewage into his wel l ,

’

in consequence
whereof the wel l Of the other became polluted , it was
held by the Court ofAppeal that an action lay ; for there
is a considerab le difference between intercepting water
inwhich no property exists, on the one hand , and sending
a new ,

foreign and deleterious substance On to another ’s
property , on the other . The one merely deprives a man
of something in which he has no property , the other
causes an active nuisance.

Canadian Cases.

receive the natural d rainage (Ostrom V . Sills, 24

O. A. R. 526— Moss, J.A. ; 28 S. C . R. 485, and
ante

,
p .

Where damages are claimed for an Obstruct ion
to a watercourse, to ent i tle the plaintiff to recover
he must show that the whole damage resulted
from the act of the defendant (Foster V . Fowler,
2 N . S. Reps.
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(2) A person commits a tor t who disturbs the

enjoyment of a r ight of way by blocking i t up

permanently or temporarily , or by otherwise

preventing the free user of i t .

Canadian Cases.

servient tenement be wr ongful and without the
privi ty of the true owner (Innes et al. V . Ferguson,
2 1 O. A. R. 3 2 3 ; 24 S. C. R.

One piece of land cannot be sai d to be burdened
by an easement in favour Of another piece when
bot h belong absolutely to the same owner , who
has, in the exercise of his own unrestric ted righ t
Of enjoyment , the power Of using both as he
th inks fit and of making the use Of one parcel
subservient to t hat of the other , if he chooses so

to do ; and if the t i tle to d ifferent parcels comes

to be vested in the same owner , t here is an

extinction of any easementswhich may previously
have existed , a species ofmerger by which what
may have been,

whilst the d ifferent parcels were
in separate hands, legal easements, cease to be

so,
and become mere easements in fact , or quasi

easements. If the quasi servient easement is
subsequently first conveyed wi thout expressly pro
viding for the cont inuance of the easements, there
is no implied reservat ion for the benefit Of the

land retained by the grantor , except of easements
of necessi ty , and no d istinct ion is to be made
for th is purpose between easements which are

apparent and t hose which are non-apparent .
If the dominant tenement is first granted all

quasi easements w h ich have been enjoyed as

appendant to i t over a quasi servient tenement
retained by the grantor pass by implication (Attrill
v . Platt, 1 0 S. C . R . 425; judgment of Cour t of
Appeal, Ontario , reversed).
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(1 ) Rights of way are susceptible Of almost infinite A rt . 89 .

variety . Thus there may be a right of way to church ,
which can only be lawful ly used for the inhabitants of a

parish for going to and from the church (see B rookle

banhV. Thompson, [1 903 ] 2 Ch. 3 44) or the right may be
l imited by the grant (or ifi t dependson prescription,

may
be l imited by the nature Of the user) to a footway , a
horseway , or carriageway , and the l ike. Indeed, grants
are somewhat strictly construed , and a grant of a right
Of carriageway w il l not necessarily authorise the grantee
to drive cattle over the way (see judgments in Ballard v .

Dyson, 1 Taunt. SO, again, proof of user for

farming purposes does not necessarily prove a right of

way for the purpose Of conveying coal from a mine

(Cowling V. Higginson, 4 M. W . nor does the
finding by a jury of a right Of way for carting timber
prove a right for all carts, carriages, horses, or on foot,

or for any of such rights (Higharnv . Rabett, 5B ing. N. C .

622 ; and see also lVimbledon Conservators v . D ixon,

1 Ch. D . 3 62 ; and B rad-burn v. llforris, 3 ibid.

(2) Where one grants land to another , and there is no Rights of way
access to the land sold except through other land of the OfneceSS’ty'

grantor , or no access to the land retained except through
the land sold , the law impl ies a grant or reservation (as
the case may be) of a private right ofway l imited to such
purposes as w ill enab le the owner of the dominant tene
ment to enjoy it in the condition i t was in at the time

when the severance took place ; ex . gr .
,
if i t was then

farm land the right of way w il l be l imited to farming
purposes, and so on (Corp oration Of L ondon, v . R iggs, 1 3

Ch. D . 7 In ways of necessity , however , the owner
ofthe dominant tenement cannot range across the servient
tenement between the pointsmost convenient for himself,
but is obliged to pursue the track selected by the owner
of the servient tenement (B olton v . Bolton, 1 1 Ch. D .

It must also be pointed out that when the necessity ceases
(for instance, if the owner of the dominant tenement
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buys a field intervening between i t and the highway ,
the right ceases also ; but, on the other hand , i t appears
to revive again when the necessity arrives (Holmes v .

Gor ing, 2 B ing. 76 ; Pearson V . Spencer , 1 B . S.

(3 ) Rights ofway Ofnecessity must, however , be care
fully distinguished from a right Of using a particular
made road , which is sometimes implied in a conveyance.

Thus, where a lessee of two adjacent plots builds a house
on each , and makes a passage partly on plot A. and

partly on plot B . , forming a back road to the gardens of

each , and then assigns plot A. to X . , and plot B . to Z

without mentioning any right Of way, both X . and Z . w ill
have the right ofusing the road not as a way ofnecessity
(although it may be the only method ofgetting into their
respective gardens except through their houses), but by
impl ied grant as being in the nature of a continuous
and apparent easement (see B rown v . Alabaster , 3 7

Ch. D . 490, where the doctrine Of continuous or apparent
easements is discussed .

(4) Under 8 . 2 of the Prescription Act (2 3 W ill . 4,
c. a prescriptive right of way is gained by twenty

years
’

uninterrupted user as ofright. It seems, however ,
that this section only applieswhere the user is practically
a continuous one. Thus, where the right claimed was a
right Of way for removing timber as it was cut, and it

appeared that the right had only been exercised at

intervals of several years, it was held that the Act did
not apply to so discontinuous an easement, and that no
prescriptive right was gained by the fact that more than
twenty years had elapsed since the fi rst user of the

alleged way (Hollins v . Verney,

“3 1 3 Q . B . D .

Canadian Cases.

“3
The owner Of land on a sea shore, or .on a

navigable river , is enti tled to free ingress and

egress (Collins v . Barrs
,
2 N . S. Reps.

In an action for obstructing a righ t ofway, the
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v . Moor , 9 C . B . or permitting carts or waggons to

remain stationary on the road in the course of loading

Canadian Cases.

his father , the adjoining owner , which license was
revoked by his father

’

s death ; but , affirming the
judgment of the cour t below , that under the agree
ment the righ t Ofway granted to the plaintiff was
wholly over defendant ’s land , the agreement , not
being expli ci t as to the d irection of such righ t of
way, requi r ing a construct ion in favour Of the

plaint iff and against the grantor (Rogers V . Duncan
,

1 8 S. C . R .

E . and B . owned adjoining lots, each deriving
his t i tle from S. E . brough t an action Of trespass
against B . for d isturbing his enjoyment of a righ t
ofway between sai d lots. The fee in th is righ t of
way was in S.

, but E . founded his claim to an user
of the way by himselfand his predecessors in t i tle
for upwards of for ty years. The evidence on the

trial showed that i t had been used in common by
the successive owners of the two lots. I t washeld,
affirming the judgment of the Supreme Cour t of

Nova Scot ia (1 8 N . S. R . t hat as E . had no

grant or conveyance of the righ t ofway, and had
not proved an exclusive user , he could notmaintain
his action (Ells v . Black

,
14 S. C . R .

K . owned lands in the county of Lunenberg ,

N .S.
, over wh ich he had for years utilised a road

way for convenient purposes. After his death the
defendant became owner of themiddle portion, the

parcels at ei ther end passing to the plaint iff, who
continued to use the Old roadway , as a winter road ,
for hauling fuel from his wood -lot to his residence,
at the other end of the proper ty . It appeared that
though the th ree parcels fronted upon a publi c
h ighway , th iswas the only practicalmeans plaintiff
had for the hauling ofhis winter fuel, owing to a
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and unloading, in such a way as to obstruct the passage

Canadian Cases.

dangerous h ill t hat prevented h im get ting i t off

the wood -lot to the highway . There was not any
formed road across the lands, but merely a track
upon the snow during the winter months, and the
way was not used at any other season of the year .

Th is user was enjoyed for over twenty years prior
to 1 891 , when i t appeared to _ have been first
d isputed , but from that t ime the way was

Obst ructed from time to t ime up to March , 1 894,
when the defendant built a fence across i t that
was allowed to remain und isturbed and caused a

cessat ion of the actual enjoyment Of the way,

dur ing the fifteen months immed iately preced ing
the commencement Of the action in assert ion of

the r igh t to the easement by the plaint iff.
The statuteR . S. N . S. (5series), 0 . 1 1 2 , sect . 27 ,

which in terms follows the provisions of the

English Act, 2 3 W ill. 4,
c . 71 , provides a

limi tat ion Of twenty years for the acquisi t ion of

easements, and declares that no act shall be
deemed an interruption ofactual enjoyment unless
submi tted to or acquiesced in for one year after
not i ce t hereof, and Of the person making the same.

I t was held, that notwi thstand ing the customary use
Ofthewayasawinter road only , the cessat ion ofuser
for the year immed iately preced ing the commence
ment of the action was a bar to the plaint iff

’

s

claim under the statute . I t was also held, that
the ci rcumstances under which the roadway had
been used d i d not supply sufficient reason to infer
that the way was an easement of necessi ty appur
tenant or appendant to the lands formerly held in
uni ty of possession, which would without special

grant pass by impli cation upon the severance Of

the tenements (Knock v . Knock, 27 S. C . R .

479

A rt . 89 .



480

A rt . 89 .

PART ICULAR TORTS.

over the road wil l give rise to an action (Thorp e v .

L . R . 8 Ch.

Canadian Cases.

After a right ofway had been . enjoyed for more
t han the per iod necessary to Obtain t i tle thereto by
prescription, the tenant of the dominant tenement ,
without the knowledge of the owner , gave to the
tenant of the servient tenement two pai rs of shoes
as considerat ion for the exercise of the right .
Held, that even if an act Of t h is kind could in any
event affect the r igh t that had been acqui red , the
owner of the dominant tenement was not bound
by what the tenant d i d wi thout his authori ty

'

er

v . L ittle, 25O. A. R .

The abandonment of an easement maybe shown
not only from acts done by the owner of the

dominant tenement ind icating an intent ion to

abandon, but also from acquiescence in acts done
by the owner of the servient tenement . W here,
t herefore, the owner Of the proper ty over wh ich a

righ t ofway existed built , with the knowledge of

the owner of the property , for the benefit Ofwhich
a r igh t Of way had been reserved , an ice-house
upon the port ion reserved , and after some years
pulled down the ice-house, and with the same

knowledge built a stable on the same si te, and a
row Of shops over another par t Of the r igh t ofway,
i t was held that the owner of the dominant tene
ment could not then have the r igh t ofway Opened

(B ell v . Golding, 2 3 O. A. R . 485; and see Mykelv .

Doyle, 45 U . C . R. 65, and llc ay v . Bruce, 20

O R .

As to damage for Obstruction to a highway see
lifessenger V . Town of Bridgetown, 3 3 N . S. R . 291 .

Publi c work ; navigat ion of r iver ; negligence ;
repai r of channel (Hamburg American Packet Co.

V . The King, 3 3 S. C . R .
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par t of the common wi thout leaving sufficient

land for the full enjoyment of the commoners’

righ ts, and without having obtained the leave of

the Board of Agriculture and Fisheries (56 57

Vi c t . c . 57 3 Edw . 7 , c .

(1 ) The lord may by p rescrip tion puta stranger
’

s cattle
on to the common, and also, by a like prescription for

commonappurtenant, cattle thatarenot commonablemay
be put on to the common but unless such prescription
exists, the cattle ofa stranger , or the uncommonable cattle
of a commoner , may be driven off, or distrained damage
feasant, or their owner may be sued either by the lord or
a commoner .

(2) Surcharging general ly happenswhere the right of
common is appendant, that is to say, where the common

is l imited to beasts that serve the plough or manure the
land , andare levant and couchant on the estate or where
it is appurtenant , that is to say, where there is a right of
depasturing a l imited number of beasts upon the com

mon,
which number is taken to be the number which the

land , in respect of which the common is appurtenant , is
capable of supporting through the w inter if cultivated for
that purpose (Car r v . L ambert, L . R . 1 Ex. A

common in gross can only arise from grant to a particular
person and his heirs, or by prescriptive personal enjoy
ment by a man and his ancestors, and, having no

connection w ith his land , the number of commonable
beasts is usually expressly l imited by the grant or pre
scription. Common appendant and appurtenant being
l imitable by law , a commoner surcharging the common

commits a tort for which the lordmaydistrain the beasts
surcharged, or bring an action and any commoner may
also bring an action, whether the surcharger be the lord
or a fel low commoner (Stephen

’

s Commentaries, Bk. V. ,

Chap .
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(3 ) The common being free and open to all having
commonab le rights over it, i t follows that when the owner
of the land (or some other person) so encloses or obstructs
i t that the commoner is precluded from enjoying the
benefit to which he is by law entitled , the commonermay
maintain an action (City Commissioners ofSeu

'

ers v . G lasse,

L . R . 1 9 Eq. Thus, if the owner ploughs it up,
or drives off the commoner ’s beasts, or stocks i t with
rabbits to such an extent that all the herbage is eaten by
them, he commits a tort , al though the owner may make
a warren, provided the rabbits be kept under so as not to
occasion injury to the commoners (B ullew v . Langclon,

Cro. Eliz . However , most modern actions
respecting commons have arisen out of what is called
approvement by the owners of the soil

,
that is to say, the

enclosure of part ofthe common. Before 1 894 this was
legal , under the provisions of the Statute of Merton, so

long as the owners left sufficient common for the ful l
enjoyment of the commoners’ rights, al though the onus

of proving this lay on the owner , and not on the com

moners (Betts v . Thompson, 6 Ch. App . 7 3 2 ; Robinson

v . Dnleep Singh, 1 1 Ch. D . If, however , the
approvement diminished the common to such an extent
as to obstruct the rights ofthe commoners, then anaction
would lie against the owner of the soi l . Thus, in an

action brought on behalf of all the tenants ofa manor to
prevent the lord from enclosing parts of the waste, and
from digging or remov ing any part of the soil of the
waste so as to interfere with their right of common,

i t was
shown that the tenantshad rights of commonofpasturage
appendant over the waste for sheep , and that certain
landowners, not tenants of the manor, had rights of

common appurtenant over it for sheep , and that such
rights appendant andappurtenant entitled thecommoners
to turn out a greater number of sheep than the waste
would carry . It was, however , proved that , having regard
to the average number of sheep that had actual ly been

1 1 2

483
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turned out for many years past , i t washighly improbable
that nearly as many sheep as the waste could carr 'y would
ever be turned out again. It was, nevertheless, held that
thismade no difference, and that the question of suffi

ciency of common must be determined according to the
theoretical number of sheep which the commoners were
entitled to turn out, and consequently the lord was

restrained from doing any actswhich would diminish the
amount of pasturage (Robertson v. Hartopp , 43 Ch. D .

484)

(4) However , the old law has been greatly modified by
the statute 56 57 Vict . c. 57 , by which , in future, the
consent of the Board of Agriculture and F isheries is
made a condition precedent to inclosures and approve
mentsofcommon. W ith regard to inclosures ofcommons
the reader is also referred to theMetropolitan Commons
Acts, 1 866 and 1 869 , and the Commons Act, 1 876 . It is
conceived that the Act of 1 89 3 does not alter the lord ’

s

right of digging for gravel , mould , loam, and subsoi l in
the waste, so long as he does not infringe on the rights
of the commoners, as such acts stand on a different basis
to approvements (see Hall v . Byron, 4 Ch. D .

ART. 91 .

— Disturbance of Rights of Fishery.

(1 ) A r ight of fishery may be exclusive or in

common. An exclusive r igh t of fishery (called

a several fishery) may ar ise from the exclusive

Canadian Cases.

145 “ Accord ing to the common law of England ,
which applies in all the provinces consti tut ing the
Dominion,

except the province ofQuebec , riparian
proprietors undoubtedly have an exclusive r ight of
fishing in non-navigable lakes, r ivers, st reams, and
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called , is a r igh t to fi sh in common with the

owner of the fishery , or w i t h others, and always

depends on grant , ei ther express, or implied by
long user .

(2) A person commits a tor t when he fishes in

another ’s fishery , whether he takes fi sh or not ;

or when he disturbs, or d rives away , or destroys

the fi sh in a fishery ; or diver ts the water to an

unreasonable extent .

(1 ) The person who is the owner of the bed of thenon

tidal river , pond , or lake in which a fishery is situate, has,
p r ima.faeie, the exclusive right to fi sh therein. Such a

right is called a
“
several territorial fishery ,

”
and the

right of fishing arises from the ownership of the soi l
entitling the owner to the profits arising within it (Lorcl
Fitz n'

alter
’

s Case, 1 Mod. 105; G ibbs V. lVoolliseott,

3 Salk. 290 ; Cooper V. Phibbs
,
L . B . 2 H. L .

A manorial fishery is generally of this character when
the river is non-tidal . The river and the fishery in it
form a separate close parcel of the manor (Duke of
D eronshire V . Pattinson

,
20 Q . B . D .

(2) But a person may be the owner of a fishery
although he is not owner of the soil , in which
case his title must have originally been derived by a

grant from the owner of the soil , and is sometimes,

al though inaccurately , described as a
“ free fishery

such a fishery is an incorporeal hereditament (Duke of
Somer set V . Fog/well, 5B . C.

(3 ) A person may also be owner of a fishery by reason
ofhis being owner of the riparian land abutting on anon

tidal river , and, in the absence of evidence to the con

trary, is presumed to be such owner (Par therz
’

ehe v .

Mason
,
2 Chit . But this presumption may be

rebutted by showing that when the riparian land was
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granted , the fishery in the water was in the possession
of another person (D ulce of D evonshire v . P attinson

,

20 Q . B . D . 265; B loomfi eld V . Johnston
, 8 Ir . C . L . R .

97 , or by showing user of the fishery by another ,
and absence of user by the riparian owner .

(4) A person may have a right to fi sh from his land
although he is not owner of the fishery . This is a

common of fishery ”
or a

“
common of free fishery ,

”

and arises by grant from the owner of the fishery of

a right to fi sh in common w ith the owner , or in common

w ith the owner and other grantees.

(5) A person may also have a right to fi sh in common

w ith others throughout a fishery , irrespective of any

ownership of the soil of the river or of the riparian land .

This is also common of fishery arising by grant from
the owner of the fishery (B raeton,

Lib . iv . c. 28 , s.

(6) The public have no right to fi sh in a non-tidal
river (Pearce V. Scotcher , 9 Q . B . D . 1 62 ; B lount V .

Layarcl, [1 891 ] 2 Ch. 681 n ; and Smith v . Andrews,

[1 891 ] 2 Ch. 678 , and cases there cited) but they have
a p rinut faeie right to fi sh in tidal water . This claim
may, however , be rebutted by show ing ev idence of

the ownership of a several fishery in another of such
antiquity as to presume a legal origin (lllaleomson v .

O
’

D ea
,
10 H. L . Gas. And if this be once proved,

the exercise offishing by the public, even for a long period ,
will not take the several right away , or confer any right
on the public. For the publ ic cannot , in law ,

prescribe
for a profi t ap rendre in alieno solo, nor acquire any right
adversely to the owner under any statute of limitations
and an incorporeal hereditament , such as a several
fishery , which can only pass by deed , cannot be aban
doned (Neill V . D nhe qf

'

1 )eronshire, 8 App. Cas.

The existence of a several fishery in tidal waters rebuts
the p rimafacie claim of the Crown to the soi l of the
foreshore (Att. -Gen. v . Emerson, [1 891 ] App . Gas.

487
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(7) There is much confusion in books w ith regard to
the meaning of the expression “

several fishery ”
and

“
free fishery , and it has been attempted to draw a

distinction between them, viz .
,
that a fishery is said

to be several when accompanied by ownership of the

soil , and said to be free when existing apart from the

soil but this is not accurate. The words several ” and
“
free ”

are only alternative expressions for the same

thing (G ipp s v . Woollicott, Hol t , 3 23 ; Stuart-Moore on

Foreshore, p . 740 ; Holforrl v . B ailey, 1 3 Q . B .

The confusion has arisen from a mis-print in the text of
Co. L itt . 1 22 a.

(8) A several fishery in tidal watersmay exist as an

incorporeal right arising from a grant by the Crown apart
from the ownership of the soil . Thus, where the free
inhabitants ofancient tenements in a borough had,

from
time immemorial , exercised the exclusive privilege of

dredging for oysters in tidal waters, it was held that a
lawful origin for the usage ought to be presumed if

reasonab ly possible ; and that the presumption which
ought to be drawn as reasonab le in law and probable
in fact was, that there was a grant to the corporation of

the borough , subj ect to a

'

trust or condition in favour
of the free inhab itants of ancient tenements in the

borough (G oodman V . Illayor of Saltash, 7 App . Gas.

However , a several right of fishery in tidal waters usually
arises from the ownership of the soi l of the foreshore,

which again depends on express grant from the Crown ,

or grant implied from long user (see N eill v . a e of

Devonshire
, 8 App . Gas. 1 3 5; Att.

-G en. v . Emerson,

sap ra ; and Moore on Foreshore, pp . 658 , It

should be observed that a several fishery in a tidal river ,
the waters ofwhich have permanently receded from one

channel , and flow in another , cannot be fol lowed from
the old to the new channel (Mayor of Carlisle v . G raham,

L . B . 4 Ex .
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sea. It is a franch ise which can only arise by

royal grant or by statute. A lost grant may,
however , be presumed from immemor ial or even
long user (see Trotter v . Harris, 2 Y. J.

(2) A person commits a tor t who d isturbs a

legal ferry , ei t her by refusing to pay a reasonable
toll, or by set ting up a new ferry or passage to

the d iminut ion of the custom of the legal ferry .

(1 ) Since the granting of ferries is a royal franchise
and is in derogation of the common law ,

it is incumbent
on the owner of a ferry to keep sufficient boats and men

to carry over the publ ic and their goods at all times, and
to charge no more than a reasonable tol l for so doing.

The demand , therefore, of an unreasonable tol l would
justify the passenger in refusing to pay. But it would
seem that the neglect to keep sufficient boats is no answer
to an action for disturbance of the ferry (Peter v . Kendal,

6 B . C .

(2) A ferry is the connecting l ink between two high
ways or two towns, and the carrying of passengers in
boats belonging to other people to and from places so

near these highways or towns as to al low the passengers
to rejoin these highways almost immediately , w il l be a

disturbance of the ferry , and the persons so conveying

Canadian Cases.

1 897 , c . 1 3 9 , sect . as wellas the common law ,

aut hor iz es a person to use his own boat wi th in the
limits of a ferry , in the pursui t of his business or

pleasure, freely , and wi thout any necessi ty of

showing the parti cular motives or occasions he
may have for allowing any ind ivi dual to pass in
his boat , provided that such person be not a

t raveller and provided noth ing be charged for

car rying (I res v . Calvin, 3 U . C . R .
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over will be committing a tort (B lissett v . Hart, W illes,
On the other hand , the ferrying over of persons

to places near these highways or towns w ill not be
construed as an interference w ith the ferry , provided it
is shown that i t is not done fraudulently , or asa pretence
for avoiding the regular ferry (Tr ipp v . Frank, 4 T. B .

The plea that the legal ferry is not sufficient for
the publ ic convenience owing to the al tered condition of

the neighbourhood w il l not avai l (Newton V . Cnbitt,
“6

5C. B .

Canadian Cases.

1 46 The plaint iffs were authorized to build and

maintain a toll bri dge, and if the bri dge should be
dest royed by acci dent to maintain a ferry unt il i t
wasreplaced. Thebridgewasaccidentallydestroyed

and during its reconstruct ion plaint iffsmaintained
a ferry . Defendant built a temporary bri dge
with in the limits of the plaintiffs

’

franch ise. I t
was held that the exclusive statutory privilege
ex tended to the ferry and while maintained by
the plaint iffs the defendant had no r igh t to build
the temporary bridge (Gc

‘

tlarnean V . G uilbault, 1 6

S. C . R .

A club or partnersh ip styled “ The Edmonton
Ferry Company , was formed for the purpose of

building, establish ing and operating a ferry w i th in
the limits assigned in the li cense bv the muni
cipality grant ing exclusive r ights to fei ry across
the r1ver in quest ion, the cond i tions being that
any pe1 son could become a member of the club by
signing the list ofmembersh ip and taking at least
one share of $5therein,

which share enti tled the
signer to 100 t ickets that were to be received in
payment of ferry service accord ing to a prescribed
tariff

, and when expended could be renewed by
fur ther subscrip t ions for shares ad infinitum. The

1 94

O 9 2 0
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There are several other kinds of disturbance of incor

poreal rights which i t is impossible to treat of in an

Canadian Cases.

club supplied thei r ferrymanwi th a list ofmember
sh ip , and established and operated thei r ferry

,

without anyli cense, with in a shor t d istance of one

of the li censed ferr ies, thereby , as was claimed,

d isturbing the licensee in his exclusive r ights.

Held, t hat the establishment of the club ferry and
the use thereofby members and ot hers under t hei r
club regulat ionswas an infringement of the r ights
under the li cense, and t hat the li censee could
recover damages by reason of such infringement

(D inner v . Humberstone, 26 S. C. B . 252 , affi rm
ing the decision of the Supreme Court of the

N . W . Terri tories).
The Crown granted a license to the town of

Belleville giving the righ t to ferry
“ between the

town of Belleville to Ameliasburg. This was

held to be a sufficient grant of a righ t of ferry to
and from the two places named . Under the
author i ty of th is li cense the town of Belleville
executed a lease to the plaint iff

, grant ing the

franch ise “ to ferry to and from the town of

Belleville to Ameliasburg, a township having a

water frontage ofabout ten or twelve miles, d irectly
opposi te to Belleville, such lease provi d ing for

only one land ing place on each si de, and a ferry
was established wi th in the limi ts of the town of

Belleville on the one side to a point across the Bay
of Quinté, in the township ofAmeliasburg,

with in
an extension of the east and west limits of Belle
ville. The defendants established another ferry
across anot her par t of the Bay of Quinté, between
the townsh ip of Ameliasburg and a place in the
township of Sidney , which adjoins Belleville, the
termini being on the one si de two miles from the
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abatement , and consists in the removal of the

nuisance .

(2) A nuisance may be abated by the party
aggrieved thereby , so that he commits no r iot in
the domg of i t , nor occasions any damage beyond

what the removal of the inconvenience meces
sarily requi res (Stephen

’
s Commentaries, Bk. V. ,

Chap . 1 ) (a).

(3 ) Where th ere are alternat ive ways ofabat ing
a nuisance the less misch ievous must be chosen

(per BLACKBURN ,
J in Roberts v. Rose, L . R . 1 Ex .

at p .

(4) A person cannot justify doing a wrong to
an innocent th ird party or to the public in abat ing
a nuisance. So i t seems that entry on the lands
of an innocent th ir d party cannot be justified

(5) If a nuisance can be abated without com

mi t t ing a t respass no not ice is requi red (L emmon

v . Webb
, [1 895] A. C .

(a) I t is generally very imprudent to attempt to abate a nuisance.

It is far better to apply for an injunction.

Canadian Cases.

property beyond what was necessary for the pur
pose of removing the publi c inconvenience (Trues
dale v . MeDonald, Taylor

’

s King
’

s Bench Reps.

(U . C .) 1 2 1 and see the Muni cipal Act, R. S. O. ,

1 897 , c . 22 3 , sect .
The r igh t of a private ind ivi dual to prevent

infr ingement of muni cipal bye~law is referred to
in flieB ean v . Wyllie, 14M . L . R. 1 3 5.
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(6) In order to abate a nuisance a man may

enter on the lands of the person committing the

nuisance, provided he has first given not ice

request ing such person to remove the nuisance.

(7) An entry on another’s land to prevent an

apprehended nuisance cannot be j ustified .

It must be observed that notice is necessary (1 ) when
abatement consists in pull ing down an inhab ited house,
(2) before entry on the lands of another—

l

— even though
that other is the person committing the nuisance . It

seems also that notice is dispensed with even though
lands are entered to abate the nuisance in three cases,

viz .
, (a) where the owner of the land was the original

wrongdoer , by placing the nuisance there (b) where the
nuisance arises by default in performance of some duty
cast on him by law ; and (c) when the nuisance is im
mediately dangerousto life or health (seeJonesv . Williams,
1 1 M. W .

(1 ) Thus, if my neighbour buil t a wal l and obstruct
my ancient l ights, I may after notice and request to him
to remove it , enter and pul l it down (If. v . Itosewell,

”1 9

2 Salk. but where the plaintiff had erected
scaffolding in order to build , which buildingwhen erected
would have been a nuisance, and the defendant entered
and threw down the scaffolding, such entry was held
whol ly unj ustifiable (Norr is V . B aker

,
1 R011. R. 3 98,

fol.

Canadian Cases.

“9 “ That a par ty inj ured thereby may abate a

private nuisance as well as a publi c one
,
t hough

in the soil of another , seems a well-set tled rule
(L ittle v . Ince, 3 U . C. C. P . 545— Macaulay ,

495

Notice.

Examples.
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(2) Branches of trees overhanging a man
’

s land may
be cut to abate the nuisance w ithout notice, provided this
can be done w ithout committing a trespass (L emnion v .

Webb, [1 895] A. C.

(3 ) A commoner may abate an encroachment on his
common by pul ling down a house or a fence obstructing
his right (hfason v . Ceesar , 2 Mod. so also may one

whose right ofway is obstructed (Lane v . Capsey, [1 891 ]
3 Ch. 41 1 ) but he cannot abate awarren, however great
a nuisance, but must appeal to a court of justice

(Coop er V . Marshall
,
1 Burr .

(4) Before pulling down a house to abate a nuisance,
notice and request to remove must be given if the house

is actually inhabited, although it may not be nccessary to
commit a trespass inpullingitdown (Daviesv . Williams

, 1 6

Q . B . 556 ; Lane v . Capsey, [1 891 ] 3 Ch. Whether
where a person has failed to obtain a mandatory injunc
tion to remove a nuisance he can himselfabate i t, seems

to be a moot point (see per CHITTY, J L ane v . Cap sey,

sup ra).

(5) A private individual may not, however , abate a

public nuisance such as an obstruction on a highway
unless i t does him a particular injury ; and even then
only so far as may be necessary to enable him to exercise
the right interfered with , as, for instance, to pass along
the highway (Davies v . P etley,

15Q . B .

Canadian Cases.

150Where a defendant undertook to abate a.

nuisance but in doing so d i d more than was

necessary he is liable (Adamson v . JVIeNab, 6

U . C. R .

“ The defendants would not be j ustified in de
st roying or injur ing the boom ,

merely because it
was in the r iver , if they could by reasonable care
on thei r par t have avoided doing so. In abat ing a.
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Ar t . 9 4 . 1 Ex. 265; Simpson V . Savage, 26 L . J. C. P . Some

injury to the reversion must always be proved , for the
law w il l not assume it from any acts of the defendant
(Kidgill v . .

’lIoor
,
sup ra) .

ART . 95. L imitation.

Actions for inj uries caused by nuisances must

be brough t with in the per iod of six years next

after the ’

cause of act ion arose.



CHAPTER 1X .

OF TORTS FOU N DED ON THE D IRECT IN

FRIN G EMEN T OF PRIVATE R I GHTS .

In the case ofmost of the tortswhich wehave hitherto Introductory.

considered , there was a wrongful act distinct from the

damage to the plaintiff, andwhich would if it had not

been fol lowed by damage, have given no right of action.

But in the torts about to be considered , the wrongful act
and the damage resulting from it are practically indivi
sible. These are what are spoken of in many text books
as injuriaz. They require no proof of damage resulting
from the wrongful act. The mere fact that a private
right has been infringed without lawfulexcuse, constitutes
of itself both wrongful act and damage, and gives the
party affronted a right of action, even although his

actual surroundings may have been improved rather
than depreciated .

These torts consist in (a) infringements of the right
of safety and freedom of the person (trespass to the
person) ; (b) infringements of rights of real property
(trespass to land and dispossession) ; and (c) infringe
ments of rights to goods (trespass to goods and con

version).

K K 2
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SECTION I .

— TRESPASS To THE PERSON.

ART . 96 .

- General L iability for Trespass to

the Person.

151

(1 ) Trespass to the person may be by assault ,
bat tery , or false impr isonment .

(2) Any person who commits a trespass

to the person whether by assault , bat tery , or

imprisonment without lawful author i ty commits

a tort .

Ancient The older writers speak of six kinds of trespasses to
ClaSSifi cation'

the person : threats, assault, battery , wounding, mayhem

(or maiming) and false imprisonment . But at the

present time i t is sufficient to distinguish the three

groups above-mentioned .

Primafacie every hostile interference w ith the person
or liberty ,

of another is wrongful w ithout proof of

damage but as we shal l see, acts which are p r imafacie

trespasses may often be justified . The burden of proof
of justification always l ies on the defendant . The

Canadian Cases.

151 The evidence in th is case showed that the
defendant

,
having ob tained the issue ofthewarrant ,

interfered personally in the arrest , telling the con

stable to have the plaintiff taken away , or righ t
away . Thiswas held sufficient to suppor t a ver dict
on the second count , in trespass (Stephens v .

Stephens, 24 U . C . C. P . 424 ; Hubley V . B eak, 4

N . S. R . 82 ; llfartyr V . Pryor, 4 N . S. R . 498 ;

Lutts v . Nott, 4 N . S. R . 1 29 ; Cakes V . Blois, 22

N . S. R . 1 67 ; B ank of Upper Canada v . L ewis,

3 U . C . R. 3 25; and Acland v . Adams, 7 U . C . R .

1 3 9)
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illustrated by POLLOCK , G B in Cobbett v . G rey (4 Exch .

“ If, said the learned judge,
“

you direct a

weapon, or if you raise your fi st within those l imits
which give you the means of striking, that may be an
assaul t ; but if you simp ly say, at such a distance as

that at which you cannot commit an assault (Query
Battery), I wil l commit an assault ,

’ I think that is not
an assault .

(3 ) To constitute an assaul t there must be an attemp t.

Therefore, if aman says that he would hit another were
it not for someth ing which withholds him. that is no

assault , as there is no apparent attempt (Tuberville v .

Savage, 1 Mod.

(4) For the same reason, shaking a stick in sport at
another is not actionable (Christopherson v . B are, 1 1

Q . B .

ART . 98 .

—Definition of Battergf

(1 ) Bat tery consists in touch ing another
’

s

person hostilely or against his will, however

slightly (Rawlings V . Till, 3 M. W .

(2) If the violence be so severe as to wound ,

and afortiori if the hur t amount to a mayhem

(that is, a deprivat ion of a member serviceable

for defence in figh t), the damages will be greater

t han those awarded for a mere bat tery ; but

otherwise the same rules of law apply to t hese

injur ies as to ord inary batteries.

(1 ) This touching may be occasioned by a missile or

Canadian Cases.

”2
teg. v . Shaw ,

ante, p . 501 .
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any instrument set in motion by the defendant , as by Art . 9 8 .

throwing water over the plaintiff (P ursell v . Horn
,

8 A . E . or spitting in his face, or causing
another to be medically examined against his or her

w ill (Latter v . B raddell, 29 W . R . In accordance
w ith the rule, a battery must be involuntary ; therefore a
beating voluntarily suffered is not actionable for volenti

nonfi t injuria (Christopherson V. B are, 1 1 Q . B .

(2) Merely touching a person in a friendly way in Touching .

order to engage his attention,
is no battery (Coward v .

B addeley,
28 L . J . Ex. And an entirely uninten

tional touching, which is the resul t of pure accident ,
does not amount to trespass. Where one of a shooting
party fired at a pheasant and a shot from his gun glanced
Offa tree and accidently wounded the plaintiff, a carrier ,
i t was held that there was no trespass (Stanley V .

Powell, [1 891 ] 1 Q . B . But wherever an injury E
to the person is the result of an act of direct force, it
amounts to trespass to the person if it iswrongful , either
LS being w ilful or as being the resul t of negligence (per
BRAMWELL , B .

,
in Holmes v . Illather

,
L . R . 1 0 Ex.

o r if i t be done in the course of doing an unlawful
act (Sadler V . South Stafibrdshire Tramways Co. ,

153 2 3

Q . B . D .

(3 ) Thus, were a tramway company was authorised
by statute to run a steam tramcar on a publ ic road , the
statute must be taken to impose on the company a duty
to see that the cars and tramway , and all necessary
apparatus, are kept in proper cond ition for th is purpose.

And this extends notmerely to their own l ine, but also
to the l ines of other companies over which they have
running powers. If they fail to do so, and the tramway

Canadian Cases.

‘53 Fraser V. L ondon Street B . W. Co.
,
29 O. R
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be m an 1mproper condition, then, in running their cars
on that tramway , they are doing that which they are

not authorised to do by their Act. They are only
authorised to be on the highway at all by their Act ;
and as regards the publ ic, they can only justify using
the tramway if they are doing what the Act al lows them
to do. If, therefore (apart from any question of negl i

gence), a car runs on the defective tramway , and injures
a passer-by, the company w ill be liable ; for it is a

direct injury to the person done in the course of doing
an unlawful act, and w ithout justification or excuse

ART . 99 .

— Definition of False Imprisonment.

False imprisonment consists in the imposi t ion

of a total restraint for some period , however

shor t , upon the liber ty of another , without suffi

c ient legal author i ty (Bird V . Jones, 7 Q . B .

The restraint may be ei ther physi cal or by a mere

Show of authori ty .

Imprisonment does not imply incarceration, but any

restraint by force or show of authority . For instance,

Canadian Cases.

154 In an action for a mali cious arrest , the arrest
is not proved by showing that the bailiff to whom
the warrant was d irected went to the plaint iff’

s

house, and told h im at the door that he had awrit
against h im , but d i d not enter the house or touch
h im , and afterwards left h im ,

on his promise to
put in bail next day,

which he d i d (Perrin v . Joyce,
6 U . C . R .

A war rant for taxes alleged to be due to the
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partial restraint of locomotion in a particular direction
(as by preventing the plaintiff from exercising his right
of way over a bridge) is no imprisonment ; for no

restraint is thereby put upon his l iberty (B ird v . Jones

supra).

ART . 1 00 — Justification of Trespass to the

Person.

A trespass to the person,
whether amount ing to

assault , bat tery , or false imprisonment , may be

Canadian Cases.

plaint iff had no action for damages, but merely
the r igh t to recover back the money pai d by h im
in a proper act ion for that purpose.

Obiter , that the defendant town would not be

liable in any case for the wrongful act of its

treasurer unless recognised by the town.

P er G raham ,
E .J.

,
t hat the action to recover

backmoney , pai d under the ci rcumstances, was an
action of debt , but, the amount being below the
jurisdict ion of the cour t , although there was no

plea to the jurisd iction, the action should be

d ismissed (ll
’

alker v . The Town of Sydney, 3 6

N S. R . 48 .

In an action for assault , evidence that libellous
and abusive ar ticles were published on the day Of

and preceding the assault in a newspaper ofwhich
the plaintiff was the prosecutor , is admissible

(Percy V . Glasco, 22 U . C . C . P.

If i t were true that th is plaint iff had assaulted
the just ice

,
the lat ter migh t , at the time of the

assault
,
have ordered h im into custody , but where

the act was over and t ime had intervened , so that
there was no present d isturbance, t hen i t became ,
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just ified by the defendant as being authorised bV A rt . 1 00 .

the exercise of a r igh t at common law , or by

statute, and if the defendant prove the facts

alleged in justification, the plaint iffmust fail.

Trespass to the person may be justified as being (a) in Justificat ion.

defence of property or person ; (b) as being in the

Canadian Cases.

like anyother offence, a mat ter to be dealt wi th on

a proper complaint made by defendant upon oath
to some other just ice, who migh t have issued his
warrant . Nei t her a magistrate nor a constable is
allowed to act Officially in his own case except

flagrante delicto, while there is otherwise danger of
escape, or to suppress an actual d isturbance and

enforce the law , while i t is in the act of being
resisted ”

(Powell V . llf
’

illiamson, 1 U . C. R . 155

Robinson,

“ The moderate correction of a servant who is
an infant may be just ified , but the beat ing of a

servant of full age cannot be just ified (Mitchellv .

D ef
'

ries
,
2 U . C . R. 43 0— Macaulay ,

Independently of the substant ial question of

the righ t of amaster to beat andassault his servant
by way of moderate correction, the wound ing,

ki cking, and tearing of the servant
’

s clothes are

not wi th in the scope of moderate correction

(I bid.

— Robinson,

Where an affray is admitted by the defendant in
an act ion for assault and bat tery i t is an answer to
the pleas on assault demesne for the plaintiff to
show that he took the defendant into custody in
order to preserve the peace . An affray is stated
to have beenmade by the defendant in the presence
of the plaint iff(a constable) .

'

That gave the plain
t iff a righ t to lay hands on h im to preserve the
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exercise of parental or other special authority ; (c) as
being an arrest or imprisonment made by judicial
authority ; (d) as being an arrest or imprisonment of a
criminal ; (e) as being the re-arrest of a person who has
escaped from lawful custody ; or (f) as being made for
the purpose of stopp ing a breach of the peace.

But in every case the force used must not exceed that
which is reasonably required in the circumstances, and
any excess of v iolence amounts to a trespass. Thus a
constable ought not unnecessarily to handcuff an uncon

v ict-ed prisoner , and if he do so he wil l be l iable to an

action (G rifiin V . Colman,
28 L . J. EX .

(1 ) A battery is justifiable if committed in self-defence.

Such a p lea is cal led a plea of
“
son assaul t demesne.

But, to support i t , the battery so justified must have
been committed in actual defence, and not afterwards
and in mere retaliation (COChI't v . Smith, 1 1 Mod.

Neither does every common battery excuse a mayhem.

As, if A. strike B .
, B . cannot justify drawing his sword ,

ind cutting Off A
’

s hand ,
”
unless there was a dangerous

scuffle, and themayhem was inflicted in self-preservation

(Cook v . B eal, Ld. Baym .

(2) A battery committed in defence of real or personal
property is justifiable.

”G Thus, if one forcibly entersmy

Canadian Cases.

peace and prevent fur ther violence (Fido v . Wood
,

5U C . R .

If to an assault and bat tery i t is pleaded
that the plaint iff was in the defendant ’s house,
and that he was requested to leave and refused ,
and that the defendant , in order to remove h im ,

lai d hands upon h im , etc.
,
and issue be joined

upon i t ; and if i t be proved that the plaint iffwas
in the defendant

’

s house andwas requested to leave
and would not, and that the defendant d i d lay
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refuses, I may use sufficient force to remove him
,
in

resisting which he w il l be guilty of an assaul t (Wheeler
V . PVhiting, 9 C . P . On the other hand , where a
railway traveller lost his ticket and could not produce it
when required so to do in accordance w ith an indorsed
condition, and refused to pay over again, it was held that
this did not j ustify the company in forcibly ejecting him
(Butler v . blanchester , ete. Rail. Co.

,
21 Q . B . D .

(3 ) SO, a riotous customer may be removed from a

shop after a request to leave. For the same reason,

where the v iolence complained of consisted in the

defendant attempting to take away certain ra bbits from
the p laintiff, which did not belong to him but to the

defendant’s master , and which the plaintiff had refused
to give up ,

the defendant was held to have a good
defence to an action of assault (B lades v. Higgs, 1 0 C. B .

7 1 3 ; affirmed , 1 1 H. L . Cas.

(4) A father may moderately chastise his son, and this
authority he may delegate to a schoolmaster . School
masters are no doubt justified in moderately chastising
and in putting restraint on the liberty of their pupils

(see Cleary v . B ooth, [1 893 ] 1 Q . B . 465) and a master
may chastise his apprentice (Penn v . lVard, 2 C. M. R.

(5) I t was formerly thought that a husband had the
right of chastising and imprisoning his w ife— but this
can no longer be regarded as the law (R . v . Jackson,

[1 891 ] 1 Q . B .

(6) Officers in the army and navy , and offi cers of

volunteers have statutory authority by which they may
justify assaul ts and imprisonment of the men under

Canadian Cases.

and see
“ The Toronto Stuar ts’ Vice-Admiralty

Reps ,
Quebec , 1 78 ,
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them (see JIarks V . Frogley, [1 898] 1 Q . B . as also A rt . 1 00.

have masters of merchant ships over their crew and

passengers.

ART . 1 01 .

— General Authority of Judicial n cers

to Imprison.

(1 ) No act ion lies against a judge Of a super ior

court in respect Of any act done by h im in his

Canadian Cases.

157 The Criminal Code, 1 892 (Canada), regu
lates the procedure as regards summary conviction
see also R . S. O.

,
1 897 , c . 90 (Cronkhite v . Sommer

ville, 3 U . C. R . 1 29 Parsons gui tam V . Crabbe, 3 1

U . C. C. P . 151 ; rlfeL ellan V . MeKinnon, 1 O. R .

21 9 ; Howell v . Armour
, 7 O. R . 3 63 ; Hunter V .

Gilkison, 7 O. R . 7 3 5; Bond V . Conmee, 15 O. R .

7 1 6 , and 1 6 O. A. R . 3 98 Jones V . Grace, 1 7 O. R .

61 8 ; Sinden V . B rown, 1 7 O. A. R.

A just ice of the peace who issues his war rant
for the ar rest of a person charged with felony
wi thout the information having been sworn is

liable in t respass. Sects. 22 and 23 of the

Criminal Code are a cod ificat ion of the common

law and merely just ify the personal arrest by the
peace Officer , whet her justice or constable, on his
own View ,

or on suspicion, or calling on some one

present to assist h im . They do not authorise a

just ice to d irect a constable to make an ar rest
elsewhere wi thout warrant (MeGuinness v . Dajoe, 23
O. A. R . 704 ; and see Sinden V . B rown

,
1 7 O. A. R .

1 7 3 Appleton V . L epper , 20 U . C . C . P . 1 3 8 ; Friel

V . Ferguson, 15U . C . C . P . 584 ; B ross v . Huber, 1 8
U . C . R . 282 ; Connors V . Darling, 23 U . C. R . 541 ;
and Sprung V . Anderson, 23 U . C . C. P .
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judi cial capacity , even though he act oppres

sively, mali ciously , and corruptly ; nor against

any person acting by the aut hori ty of a judge
of a superior cour t in his jud i cial capaci ty .

(2) No judicial officer of an inferior court

invested wi th authori ty to imprison,
is liable to

an action for a wrongful imprisonment , unless he
acts beyond his jurisd ic tion (Doswell v . Impey,

I B . (it C . In order to consti tute juris

dic tion, such Offi cer must have before h im some

sui t , complaint , or mat ter in relat ion to which he
has authori ty to imprison or arrest . 158

(1 ) Where the judge of the Supreme Court of Trinidad
and Tobago caused the plaintiff to be imprisoned in

Canadian Cases.

158 Connors V .

'

D arling (2 3 U . C. R . 541 ) is an

express authori ty that even if there had been
originally a good informat ion and proper warrant
thereon to arrest , the commi tment for trial, in the
absence of any examinat ion of witnesses, con

fession,
etc. was an act of trespass without

jurisd ic tion (Appleton V . L epper , 20 U . C . C. P.

143 — Hagar ty ,
In t respass for false imprisonment i t was held

that a judge of a d ist ri c t cour t has no authori ty to
order an arrest upon an affidavi t wh ich d isclosed
a cause of action founded on a cont ract on which
the damages were unliquidated (Ferris v . Dyer, 5

U . C . R .

A convict ion bad upon the face of i t , although
not quashed , was held not to be a sufficient defence
to an act ion of t respass (Briggs v . Spilsbury, Tavlor

’

s

K . B . Reps.



https://www.forgottenbooks.com/join


514 PARTICULAR TORTS .

judicial capacity , in the case of a judge of an inferior
court the protecmon only extends to acts done by him
w ithin hisjur isdiction.

159 Ifhe exceedshis jurisdiction, as

by sentencing a prisoner for an offence over which he
has no jurisdiction, or in a place where he has no juris
diction, although he act in his judicial capacity , he is
not protected

,
and may be sued for trespass, as also

may gaolers, constables and others carrying out the

sentence.

ART . 1 02 . _ Pr ima facie Jur isdiction snfiieient to

excuse Judicial Ojicer ot
'

Inferior Court.

The judge of an infer ior cour t , having a prinui

facie jurisdi c tion over a mat ter , is not responsible

Canadian Cases.

159 Where magist rates commit a par ty upon a

general charge of felony given upon oath , t hey will
not be liable to an action Of trespass, although the
real facts of the case migh t not have suppor ted
such complaint if such facts were not lai d before
h im at the t ime (Gardner v . B urwell, Taylor

’

sK. B .

Reps.

Omit ting to state the conviction of a defendant
in his warrant of commitment will not subject a
justice of the peace to an action of false imprison
ment , provided the actual convic tion is proved
upon his defence (ll

’
helan V . Stevens, Taylor

’

s K . B .

Reps. 245 and see Barney v . G orham, 1 U . C. C. P.

3 58 ; Fullarton V . Sun
'

tzer , 1 3 U . C . R. 575; In. re

Joice, 1 9 U . C . R . 1 97 Orr v . Spooner , 1 9 U . C. R.

601 Thorpe V . Oliver, 20 U . C. R. 264 ; Haacke V .

Adamson,
1 4 U . C. C . P. 201 Dicksonv . Crabb, 24

U . C . R . 494 ; .Mofiatt v . Barnard, 24 U . C. R . 498 ;

llfeKinley V . Iliunsw ,
15U . C . C P. 23 0 Crawford

v . Beattie, 3 9 U . C. R.
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for a false imprisonment committed on the fai th

of such primafacie j ur isdi ct ion,
if

, by reason of

someth ing of which he could have no means of

knowledge, he really hasno jurisd ic tion (Calder v .

Halkett, 3 MOO . P . C . C .

(1 ) Thus, if, through an erroneous statement of facts,
a person be arrested under process of an inferior court ,
for a cause of action not accruing w ithin its jurisdiction,

no action l ies against the judge or offi cer of the court ,
but against the plaintiff only (Olliett v . B essey,

2 W .

Jones,

(2) Where an inferior court has jurisdiction of a

matter before it , but acts erroneously , the court itself,
and the officers executing its orders or warrants, wil l be
protected from anyaction at the suit ofa person arrested .

But where i t has no jurisdiction all these parties may be
l iab le (Com. Dig.

, tit. County Court , 8 ; Houlden v . Smith,
14 Q . B . 841 ; Wingate V. fVaite, 6 M. W .

ART . 103 .

— Conviction must be set aside.

W here a magistrate acts in a mat ter wi thout

any, or in excess of his jur isd i ction, a person

1njured by any conviction or order issued by such

just ice in such mat ter cannot maintain an act ion

in respect thereof, until such conviction shall

have been quashed by the proper tribunal in

that behalf; nor for anyth ing done under a

warrant followed by a convict ion or order
,
unt il

such convic tion is quashed ; nor at all for any

th ing done under a warrant for an indi c table
L L 2

515
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Art . 1 03 . offence, ifa summons had been previously served

and not obeyed (see 1 1 1 2 Vi c t . c .

Constables executing the warrants of justices issued
without jurisdiction are special ly protected by 24 Geo. 2 ,

c. 44, ss. 6 , 8, from any action, unless they have refused
for six days after written demand to produce thewarrant .

To constitute false imprisonment the defendant must
have acted without due legal authority . Thus, an action
l ies against a governor of a gaol for receiving and

detaining a prisoner without a proper warrant (Dormer v .

Cook, 88 L . T. or for detaining him after his
acquittal (Alec v . Cruickshank, 86 L . T. But if a

gaoler acts upon a writ or order of a competent court
having jurisdiction, which

-

is val id on the face of it , he is
not l iab le if it subsequently turns out that the order
was wrong (Henderson v . P reston, 21 Q . B . D . But

on the other hand , where the order shows on the face of

it that the prisoner was committed under a statute which
expressly casts on the gaoler the duty of releasing the
prisoner after a specified time unless the party on whose
motion the prisoner was committed brings the prisoner
to the bar of the court , then the gaoler w ill be l iable
unless he so releases the prisoner (Moone v . Rose

,

1 60 L . R.

4 Q . B .

Canadian Cases.

1 60 W here the judge at nisi prius left i t to the
jury to say whether a constable who had arrested
a man without a warrant , acted under a fai r and
reasonable supposi t ion that he was performing a

publi c duty , telling them at the same t ime his own

impressions as to the evi dence, and the jury found
in accordance with his views as expressed , i t was
held that the case was properly left to the jury , and
the verd ic t was sustained (Cottrell v . Hueston, 7

U . C . C . P. 277 ; llTenervey V . Wallace
, 1 N . S. R . 3 4;



https://www.forgottenbooks.com/join


51 8

A rt . 1 04.

PARTICULAR TORTS.

AR T . 104 — Power to imprison for Contempt

of Court.
1 61

The Court of Appeal and High Cour t have

jurisd ict ion to punish by commitment for any

insult offered to t hem , and any libel upon them ,

or any contemptuous or improper conduct com

mitted by any person with respect to t hem ; but

inferior courts of recor d have power only to

commit for contempts committed in cour t .

(1 ) During the pendency of a suit in the High Court ,
the publ isher of a newspaper commits a contempt ifhe
publ ishes extracts from affidavits w ith comments upon
them (Tichborne V. Aiostyn, L . R . 7 Eq. 55,

(2) Where an indictment has been removed into the

King
’

s Bench Division, and a day appointed for trial , the
holding of pub l ic meetings, alleging that the defendant
is not guilty , and that there is a conspiracy against him,

Canadian Cases.

1 6 1 A just i ce of the peace, while si t t ing in the

d ischarge of his duty , has the power , wi thout any
formal proceed ing, to Oider at once into cus

tody , and cause the removal of any par ty who by
his indecent behaviour or insult ing language is
Obst1 ucting the administiation of j ustice (In re

Clarke et al. , 7 U . C . R.

A just ice may commit for contempt while in the
execution ofhis office, out ofsessions, but i t must
be by a warrant in writing and for a specified
period (Jones v . Glasford (U . C. R . )M. T. 2 Vic t .
and see Armour V . Boswell, 6 U . C . R . (O. S. ) 486 ;
BIcKenzie v . Mcwburn, 6 U . C . R . (O. S. ) 486 ; Reg.

v . Scott
,
2 U . C. L . J . (N . S.)
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and that he cannot have a fair trial , is a contempt of
court (Onslow and t alley

’

s Case, R . V . Castro, L . R. 9

Q . B .

(3 ) A sol icitor isgui lty ofa contemp t ofcourt inwriting,
for publ ication,

letters tending to influence the result of
a suit (Daw V. Eley, L . R . 7 Eq.

(4) It seems that a judge Of a county court has a

statutory power only to commi t for contempts committed
before the court and whilst it is sitting (see 51 52 Vict .
c. 43 , s. 152 ; R . . V . L efroy, L . R. 8 Q . . B . 1 3 4 ; R . v

B romp ton County Court Judge, [1 893 ] 2 Q . B .

(5) A justice of the peace may commi t one who calls
him, in court , a l iar (Rex v . Revel, 1 Stra.

ART . 1 05.

— Power of rllagistrates to Imprison.

If a felony , or breach of the peace, be com

mitted in view of a j usti ce, he may personally

ar rest the Offender or command a bystander to

do so, such command being a good warrant .

But, if he be not present
,
he must issue his

wri ttenwarrant to apprehend the offender (2 Hale,
P . C .

ART. 106 .
— Arrest by Constable and Private

Persons.

(1 ) Any person may arrest anot her wi thout a

war rant if a felony has in fact been committed ,

Canadian Cases.

“52 The Act R . S. O . ,
1 897 , c . 88 , for the

protection of j ustices of the peace and others

51 9
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Art . 1 06 . and he has reasonable grounds for suspecting that

the person arrested has committed the felony .

Canadian Cases.

from vexat ious act ions, requi res proof that the
magistrate acted mali c iously and wi thout reason
able and probable cause in all cases where the
foundat ion of the act ion is in respect to any
mat ter with in his jur isd ict ion as such j ust i ce.

But an action against a magist rate will be
wi thout any such allegat ion when the j ust ice
acted in a manner in wh ich by law he had not

j urisdic tion. W here the just ices have a general
j ur isd ic tion over the subject -mat ter , and act ing
under that jurisd ic t ion commit the plaintiff to the
custody of the gaoler , the lat ter is not liable for
trespass and false imprisonment , although the

proceed ings may have been erroneous
v . Adams, 5U . C . R .

A convict ion not set asi de protec ts a magistrate
against a trespass (Gates v . Derem

’

sh, 6 U . C . R.

260)
Although a convic tion is not quashed , yet if it

is bad on the face of i t an act ion will lie for
t respass (Briggs v . Spilsbury, Taylor

’

s Reps. 440 ;
and see Brennan v . Hatelie

, 6 U . C . R. (O. S. ) 3 08 ;
Clapp v . L aurason

,
6 U . C . R . (O. S. ) 3 1 9 ; Cleland

v . Robinson et al. , 1 1 U . C. C . P. 41 6 ; Marsh v .

Boulton, 4 U . C . R . 3 54 ; Ferguson v . Adams
,

5 U . C . R . 1 94 ; G ray v . .MeCarty et al. , 22

U . C . R . 568 ; Graham v . AfeArthur , 25U . C . R.

478 ; Cummins V . Aloore, 3 7 U . C . R . 1 3 0 ; and

Cross v . Wilcox, 3 9 U . C . R .

A complainant who in good fai th lays an

informat ion for an offence unknown to the law

before a magistrate, who thereupon wi thout j uris
d i c tion convic ts and commits the accused to gaol,
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A rt . 1 06 . th inking t hat a felony has been committed , and
that i t has been committed by the person
arrested .

Canadian Cases.

acted in the honest belief that he was d ischarging
his duty as a constable, and was not actuated by
any improper mot ive, he is enti tled to not ice of

action, and such not ice must state not only the
t ime of the commission of the act complained of,
but t hat i t was done malic iously (Scott v . Reburn

,

25O. R .

The Object of the “ Act to protect Just ices Of

the Peace and others from Vexatious Actions,
R . S. O.

, [now R. S. O. , 1 897 , c . 88] is for

the protection of t hose fulfilling a publi c duty ,
even though ,

in the performance thereof, they
may act i rregularly or erroneously , and notice of

action in such case must allege that the acts were
done maliciously and without reasonable and

probable cause ; but where a person ent i tled to
the protection of the Act voluntarily does some

th ing not imposed on him in the d ischarge of any
publi c duty

, such notice is not requi red (Kelly v .

Archibald
,
Kelly V . B arton, 26 O. R. 608 , and 22

O. A. R . 522 ; and see Friel v . Ferguson, 15

U . C . C. P. 584 ; Neill v . JIcrlIillan, 25U . C . R .

485 Cummins v . Jfoore, 3 7 U . C . R . 1 3 0 ; Venning
V . Steadnu

‘

tn
, 9 S. C . R . 206 ; Cog

r
eg v . Scone, 22

O. A. R .

The notice of action against a magistrate should
set fort h the substant ial ground of complaint , and
should specify the t ime and place of the commis
sion (Madden v . Shewer, 2 U . C . R . 1 15, and

sect . 14
,
R . S. O. ,

1 897 , c . 1 88 ; and see

Oliphant v . L eslie
,
24 U . C . R . 3 98 ; Bond v .

Connell
,
1 6 O. A. R. 3 98 ; Sinden v . B rown, 1 7
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(3 ) For the sake of preserving the peace, any A rt . 1 06 .

person who sees i t broken may without a warrant

Canadian Cases.

O. A. R . 1 7 3 ; Jones V . Grace, 1 6 O. R . 681 ; and

Howell V . Armour , 7 O. R.

Amending a conviction made by a just ice is not
quashing i t , and in such a case trespass will not
lie against the just ice (McL ellan v . McKinnon

,

1 O. R .

1

Plaintiff caused to be served upon defendant
, a

just ice of the peace, not ice Of action claiming
damages for mali c iously and without reasonable
and probable cause, causing plaintiff to be

arrested and confined in the common gaol under
a warrant issued in a civil action,

brough t and

t ried before defendant , in which one C. was

plaint iff, and the present plaint iff defendant , sai d
warrant having been issued without authori ty ,
and after the debt for which sai d sui t was

brough t , and sai d warrant issued , was pai d and

sat isfied to the satisfaction of the plaintiff, by

giving new secur i ties therefor . Plaint iff’s state
ment of claim was framed on the theory that
the j ust i ce had j urisd ict ion, but that he acted
maliciously , and without reasonable and prob
able cause . There was no count or paragraph
against the justice founded on want or excess
of jurisd iction.

I t was held, that i t was not necessary , under the
ci rcumstances, to consi der whether the justice
had exceeded his jurisd iction or not.

Also, that the warrant having been properly
issued , and the only question being whether or

not i t could be enforced after the debt was paid ,
that th is question was not covered by the noti ce ,

and that the action must be d ismissed (Hennessey
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Ar t. 1 06 . arrest h im whom he sees breaking i t at the

moment of the affray or immediately after
, so

Canadian Cases.

v . li
’

arguhar , 3 5N . S. R . 22
,
and see .R . S. N . S.

,

c . 101 , sect .
P er Weatherbe, J . , that plaintiff could not

succeed , the jury having found that defendant
acted in good fai th , and that he had reasonable
and probable cause for d i recting the arrest of

plaint iff, and that he was not actuated by malice

Quarre, whether , after the warrant was issued ,
plaintiff could adjust the debt by giving new

secur i ties.

P er Ri tch ie, J .
,
that plaint iff could not succeed ,

the not ice of action being defect ive
Quane, whet her plaintiffcould not have succeeded

iftrespasshad been alleged .

In an action brough t by plaint iff, claiming
damages for alleged wrongful arrest and imprison
ment , i t appeared . that plaint iffwas arrested and

conveyed to gaol upon a warrant issued by
defendant , a just ice of the peace for the county
of Hants, for the collect ion of the sum
being t h ree years

’ poll tax at $ 1 for each year , and
an amount due for costs incurred on a general
d ist ress warrant previously issued by defendant
for the collection of the taxes, to whi ch a return
had been made by the constable that he was

unable to find any goods whereon to levy .

It fur ther appeared , that before he issued the
warrant under which plaint iff was arrested ,
defendant had before h im the affidavi t of the

secretary Of school t rustees for the d ist ri ct in
which plaintiff resi ded , showing that he had

not pai d his tax for th ree years. and
'

that the
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(4) W here an arrest can onlv lawfullv be made

by warrant , the person arrest ing must have i t

wi th him at the t ime r eadv to be produced if

demande d (filliard v . L ascton, 3 1 L . J . M. C .

A treason or felony hav ing been actually committed, a

private person may arrest one reasonably, although
erroneously , suspected by him ; but the suspicion must
not be mere surmise (B eckwith v . Philby,

1 63 6 B . C.

In an action for false imprisonment, where the defeu
dant, in order to justify himself, must prove that a

felony was in fact committed , and where it appears that
if it were committed it could only have been committed
by the plaintiff, the fact that the latter has been tried
for the alleged felony and acquitted , does not estop the
defendant from giv ing evidence that he did really
commit it . For the verdict in the criminal trial was
res inter alios acta, and is not binding on the defendant
in a distinct proceeding (Cahill v . Fitegiblmn,

1 6 Ir .
L . P.,

As we have seen, a private person can only arrest a
suspected felon in cases where a felony has actually been
commi tted by some one and if i t should turn out that
no such felony was ever committed , he w i l l be liable,

Canadian Cases.

the duty of inqui r ing into the vali d i ty of the rate
is not imposed upon the justi ce, and that the
English cases, where the j ustices had jurisdic
t ion to levy rates “ well assessed are therefore
d ist inguishable (Parker v . Etter

, 3 3 N . S. R.

1 63 Lyden V . McGee, 1 6 O. R . 105; P atterson
'

v .

Scott, 3 8 U . C. R. 642 ; Ellis v . Power , 4 N . B . R.

41 .
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however reasonable his suspicions may have been. It

would , however , be obviously absurd to require a con

stable to satisfy himself at his peril that a felony had
been in fact committed before acting ; and consequently
the law provides that a constable may make an arrest
merely upon reasonable suspicion that a felony has been
committed , and that the party arrested was the doer ;
and even though it should turn out eventually that no
felony has been committed , he w il l not be l iable (M

'

arsh

v . L oader , 14C. B . 53 5 G rig
’
in v . Colman,

28 L . J.

Ex . The suspicion, however , must be a reasonable
one, or the constable w il l be l iable.

(1 ) Thus, a person told the defendant
, a constable,

that a year prev iously he had had his harness stolen,

and that he now saw it on the plaintiff’

s horse, and

thereupon the defendant went up to. the plaintiff and
asked him where he got his harness from, and the

p laintiff making answer that he had bought it froma

person unknown to him, the constable took him into.

custody , although he had known him to be a respectable
householder for twenty years. It was held that the
constable had no reasonable“

cause for suspecting the.

plaintiff, and
,

was consequently liable for the false
imprisonment (Hog/fl V . Ward, 27 L . J. Ex . But

,

on the other hand , where a constable knows that a.

warrant is out against a man, that is sufficient ground
for his reasonably suspecting that a felony has been
committed (C reagh V. Gamble, 24 Ir . L . R .

(2) But where one man falsely charges another w ith
having committed a felony , and a constable, at and by ;

his direction, takes the other into custody , the party
making the charge, and not the constable, is l iable
(Davis v . Russell, 5 B ing.

“
It would be most

mischievous,
”
Lord MANSFIELD remarks, that the

Officer should be bound first to try , and at his peril
exercise his judgment as to the truth of the charge

527

I llustrations.
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He that makes the charge alone is answerab le (G r igia

V . Coleman,
4H. N.

(3 ) The right of arrest stated in paragraph 3 of

Art. 1 3 6 is only to prevent disturbances of the peace.

It seems that all persons taking part in the affray may
be arrested— prov ided there is a prospect of the affray
being renewed— and may be detained til l the heat is
over , and may then be del ivered to a constable to be
taken before a magistrate. Thus, when the p laintiff
entered the defendant ’s shop and exchanged blows w ith
a shopman, the defendant was justified in arresting him
and handing him over to the constable, on the ground
that though the affray had not been actually committed
in his presence, yet the plaintiff persisted in remaining
on the premises in such circumstances asmade it seem
probab le that he would renew the disturbance unless he
was taken into custody (Timothy v . Simpson,

-1 Cr .

M. R . In such circumstances it seems that a

constable is justified in taking the disturber upon the

information of onewho has seen the affray (even though
he wasnot himself present) if there is a prospect of its

being renewed There is some authority for

saying that a constable may arrest immediately after an
affray even though there is no

'

prospect of the affray
being renewed but the proposition is open to doubt (a) .

ART. 107 .

— Arrest for llIisdemeanor .

No person has at common law power to arrest

another for a misdemeanor wi thout a warrant ,

(a) See the cases discussed in C lerk and L indsel l on Torts, 2md ed

p . 666 .

Canadian Cases.

1 64W here aman is h imself assaulted by a person
disturbing the peace in a publi c street , he may
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persons committing offences and refusing to give thei r
names and addresses when requested . See, for instance,
theRailways ClausesConsol idationAct, 1 845, s. 154, and

theMotor Car Act, 1 903 .

ART . 1 08 — Institution of Criminal Proceedings

endangers Right of Action.

W here any person unlawfully assaults or beats

anot her , two just ices of the peace, upon com

plaint Of the party aggr ieved , may hear and

determine such Offence, and if t hey deem the

Offence not to be proved , or find i t to have been

just ified , or so tr ifl ing as not to mer i t any punish

ment , and shall accord ingly d ismiss the com

plaint , they must fort hwi th make out a cer tificate

stat ing the fact of such d ismissal, and deliver the

same to the par ty charged ; and if any person

shall have Obtained such cer tificate, or having

been convicted shall have sufi
'

ered the punishment

inflicted, he shall be released from all fur ther or

other proceed ings, civil or criminal, for the same

cause (24 25Vi c t . c . 100, ss. 42

(1 ) A certificate can only be granted by magistrates
where there has been a hearing upon themerits. Where
the prosecutor , having obtained a summons, did not

attend to give evidence and the magistrates dismissed
the summons, the magistrateshad no jurisdiction to give
a certificate of dismissal (Reed v . Nutt, 24 Q . B . D .

The fact that the accused has been ordered by the

magistrates to enter into recognizances tokeep the peace
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and to pay the recognizance fee, will not constitute a

bar to an action (Hartley V. Hindmarsh, L . R. 1 C. P .

(2) The granting a certificate by magistrateswhere the
complaint is dismissed , is not merely discretionary .

Magistrates are bound , on proper application, to give
the certificatementioned in the section (Hancoekv . Somes,

28 L . J. M. C. 1 96) and, if they refuse to do so, may be

compel led by mandamus (Costa-r V . Hetherington,
28 L . J.

M. C .

(3 ) The words “ from all further or other proceedings
civil or criminal , for the same cause, include all pro

ceedings against the defendant arising out of the same

assault, whether taken by the prosecutor or by any other
person the comp lainant ’s husband) consequen
tially aggrieved thereby (ll/[ aspcr and Wife v . B rown,

1 C . P . D .

ART . 109 — Amount
i

of Damages.

In assessing the damages for an assault or

bat tery , or false imprisonment , the t ime when,

and the place in which , the trespass took place

should be taken into consi derat ion.

Thus, an assaul t committed in a public place calls for
much higher damages than one committed where there
are few to w itness i t . It is a greater insult, remarks
BATHURST, J in Tullidge v . Wade (3 Wils.

“
to be

beaten upon the Royal Exchange than in a private
room.

” 1 66

Canadian Cases.

166 In an action for assault , in which the verd ic t
was against two defendants, i t was held that the

MM 2

53 1
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ART . 1 10 — L imitation.

Every ac tion of trespass to the person (assault ,
bat tery , wounding, or false imprisonment)must be
brough t with in four years next after the cause of

action.

See also Art. 3 0, p . 84, for the protection afforded by

the Publ ic Authorities Protection Act, the effect ofwhich

Canadian Cases.

second defendant was liable for damage equally
wi th the first , though the pI incipal injury was

caused by the latter (Dunham V . Powell, 5U . C . R.

(O. S. ) Other cases dealing with assault and
bat tery are McCurdy v . Swift, 1 7 U . C . C. P . 1 26 ;
Coward v . Baddeley, 5 U . C . L . J . 262 ; Reg. v .

Ili ‘Evoy, 20 U . C. R. 244 ; Davis v . L ennon, 8

U . C. R. 599 Reg. V . Shaw ,
2 3 U . C. R . 61 6 ; Reg.

V . Harmer , 1 7 U . C. R. 555; Reg. v . Fanent
’

,
5

L . C. J. 1 67 ; Reg. V . D ingman, 22 U . C. R . 283 ;
Reg. v . Crigan, N . B . R . 1 Hannay , 3 6 Reg. v . Ryan,

ibid. 1 1 9— per Ri tch ie , C .J. ; Reg. v . Gomez
,
22

U . C. C. P. 1 85; Shires V . Barrick
,
14 U . C . R .

424 ; Glass v . O‘Gradi , 1 7 U . C. C. P. 2 3 3 .

In t respass for an assault and bat tery , the

defendant offered to prove, in mitigation of

damages, that the plaint iff had used very slan

derons expressions concerning defendant
’

s wife,
during defendant

’

s absence from home, and which
being reported to defendant on his return,

he, on

the spur of the moment , went to plaint iff and
assaulted h im . This evidence was refused , and
the jury gave a verd ic t for 140l. damages. The

court set asi de the verd ict to give an oppor tuni ty
to eli ci t thewhole ci rcumstances of the transaction

(Short v . L ewis, 3 U . C . R. (O. S.)
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on the same without lawful authori ty . It con

stitutes a tor t wi thout proof ofactual damage.

(1 ) Thus, driving nails into another ’s wal l , or placing
Objects against it, are trespasses (Lawrence v . Obee,

1 Stark.

Canadian Cases.

of righ t thereto (Ridout v . Harris, 1 7 U . C. C. P . 88

B runskill v . Harris, 1 Error App.

Defendant , a pathmaster , without any inst ruo
t ions from the muni cipal council, and in defiance
of the plaintiff’

s warning, t h rew down the plain
t iff’s fences and ploughed up his land , in order to
open up st reets which were lai d down on a plan of

par t of the plaintiff’s land made by a former
owner and found in the registry office ; but i t was
not marked

,
registered or filed , no sale was shown

to have been made accord ing to i t , and the st reets
had never been Opened or used . Held

,
that the

defendant was not act ing with in his jur isdiction,

and was liable in t respass (Brooks v . l’l
’

illiams, 3 9

U . C . R .

A sheriff having seized goods, cannot lawfully
sell them on defendant ’s premiseswithout his per
mission, and any person going on the premises to
purchase may be treated as a t respasser (N ejIaster

V . McPherson, 6 U . C . R . (O. S.)
Trespassers g. c. f. will lie by the owner of a

close against the owner of a pig which may break
and enter and do damage (B laeklock v . Millikan,

3 U . C . C . P . 3 4 ; see also Afason v . JIorgan, 23

U . C . R .

An innkeeper has the sole r ight to select the
apar tment for a guest , and , ii he find i t exped ient ,
to change i t and assign another ; he cannot be
treated as a trespasser for entering to make the
change (Doyle V . Walker, 26 U . C . R.
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22 ; G regory v . Piper , 9 B . C. or fox hunting A rt . 1 1 1 .

across land against the will of the owner (Paul v .

Summerhayes, 4 Q . B . D .

Canadian Cases.

Isolated acts of trespass, committed on wild
land , from year to year , willnotgive the trespassers
a t i tle under the Statute ofL imitat ions, and there
was no misd irection in the judge, at the t ime of an

action for trespass on such land , refusing to leave
to the jury for thei r consi deration such isolated
acts of t respass as evidence of possessionunder the
statute. To acqui re such a t i tle there must be
open,

visible and cont inuous possession known, or

which migh t have been known, to the owner , not
a possession equivocal

,
occasional, or for a special

or temporary purpose (Doe d . Des Barres v . White
,

1 Kerr
, N . B . Reps. 595, approved ; Sherren v .

Pearson, 14 S. C . R . 581
,
judgment Of the Supreme

Cour t of Pr ince Edward Island affirmed ; and see

Stovel v . G regory, 2 1 O. A. R.

K . brough t an action for trespass to his land in
laying pipes to carry water to a publi c insti tution.

The land had been used as a publi c h ighway for
many years, and there was an old statute authoris
ing its expropriat ion for public purposes, but the
records of the muni cipali ty wh ich would contain
the proceed ings on such expropriat ion,

if any had

been taken,
were lost . Held

,
reversing the judg

ment of the Supreme Cour t of Nova Scot ia (20
N . S. Reps. that in the absence of any evidence
of ded icat ion of the road , i t must be presumed that
the proceed ings under the statute were righ tly
taken, and K. could not recover (D ickson. V . Kearney,
1 4 S. C. R . 743 ; and see Kearney V . Cakes, 1 8

S. C . R.

E . and B . owned ad joining lots, each der iving
his ti tle from S. E . brought an action of trespass
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A rt . 1 1 1 . (2) So, it is a trespass to allow one
’

s cattle to stray on
to another ’s land , unless there is contributorymisconduct
on his part, such as keeping in disrepair a hedge which

Canadian Cases.

against B . for d isturbing his enjoyment of a righ t
of way between sai d lots and for damages. The

fee in the righ t of way was in S.
, but E . founded

his claim to a user of the way by h imself and his

predecessors in t i tle for upwards of forty years.

The evidence on the t rial showed that i t had been
used in common by the successive owners of the
two lots. Held

, affirming the judgment of the

Supreme Cour t of Nova Scot ia (1 9 N . S. Reps.

222), t hat as E . had no grant or convevance ofthe

r igh t of way and had not proved an exclusive
user , he could not maintain his action (Ells v .

B lack, 1 4 S . C . R

I am of opinion that the evidence suppor ts the
second , four th ,

and fifth counts of the plaint iff’s
declaration,

which are in trespass. I t makes li t tle
d ifference since the aboli tion of forms of action
whether the injuries complained ofare to be classi
fi ed as wrongs which were formerly remediable in
actions of t respass, or in some other form of action
so long as the declaration shows a legal injury that
is sufficient . The wrongs complained of in the

counts I have ment ioned would , however , under
the old system of actions, have been the subjectsof
anact ion of trespass, inasmuch as t hey amounted to
d irect injur ies to the plaint iff’s land . Thus, driving
nails into another

’

s wall, or even placing objects
against i t , have been held to be trespasses. The

acts of the defendant in inser t ing his beams in the

wall of the house then belonging to Caldwell, and
now the property of the plaintiff, and in cut ting
holes in the wall and ch imney w ere

,
therefore,

illegalacts, that is trespasses, except inso far as t hey
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such duty to repair exists, the owner ofcattle is l iable for
their trespasses even upon uninclosed land (B oyle v .

Tamlyn, 6 B . C . and for all naturally resulting

Canadian Cases.

was responsible for the acts of his servant , the
book-keeper , for t hey were done by h im in the

discharge ofwhat he believed to be his duty and
was with in the general scope of his authori ty .

Held also, that the judgment against both R . and

the book-keeper was maintainable,
for i t was

recovered against them as joint wrong-doers
(Murphy v . Corporation of Ottawa,

1 8 O. R . 83 4,
dist inguished ; Ferguson v . Roblin

,
1 7 O. R . 1 67

and see Sehafi
’

er v . D urable
, 5O. R .

Obligat ion to keep cat tle from trespassing
(Garrioch V . JICKaj/, 1 3 l“. L . R .

The mere enclosure of the land of another , by
the adjoining proprietor , by a fence put up with
the consent of and by arrangement with the

owner , for the purpose of protecting the lands
of both against cat tle , does not d ispossess the

owner , nor prevent him from maintaining t res
pass against anyone intrud ing therein,

or using
his land for purposes other t han t hat for which
i t was enclosed (B roohmtm v . Conway, 85N . S. R.

of timber and lumber— Injury to riparian.

proprietor
— L ial)ility of owner — Plea of VIS

major— Directions tojury— O. 87 , r . 6 .

In an action claiming damages for injur ies
occasioned to plaint iff’s land by logs, wh ich
defendant had neglec ted to confine wi th in his

boom , and which were suffered to be d riven up

and down st ream by the t i de, the t rial judge
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damage. Andwhere the plaintiff’s mare was injured by
the defendant’s horse b iting and kicking her through the
fence separating plaintiff

’

s and defendant’s land , it was

Canadian Cases.

instructed the jury that , in assessing damages,
they were not restric ted to the actual damage
referred to in the statute (R. S. N . S. c . 95, s.

but
, at the same t ime, the amount allowed ough t

to be reasonable.

Held
, that the j ury should have been told , at the

same t ime
,
that the actual damage was, as a rule,

the measure in common law act ions of th is kind ;
but , as the amount awar ded by the jury was small,
and as there was evidence to support i t , the mis
di rection,

if any, occasioned no substant ial wrong
or miscarriage, and was, therefore, with in O. 3 7 ,
R . 6 .

Queere, whet her defendant could escape liabili ty
by employing a contractor to bring down his

logs, when, in the ordinary course of th ings, they
would necessarily come in contact with plaint iff"s
land .

Semble, that he could not.

In respec t to a por t ion of the damage done ,
defendant relied upon a plea of oismajor.

Held, t hat th iswas not a defence , unless defen
dant could show that the damage would equally
have happened if he had done his duty .

Held, that , in th is case, the excuse was insuffi
cient , a large quanti ty of logs having been brough t
down the st ream in the expec tat ion t hat

,
before

the high tides came , a sufficient quant i ty could be
sawed to enable the remainder to be confined
wi th in the boom , and the h igh tides having
occurred two or th ree days earlier t han defendant
expected , as the result of which the logs not

53 9

A rt . 1 1 1 .
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A r t . 1 1 1 . held that this was a trespass for which the defendant was
l iable apart from any question of negl igence (Ellis v .

L oftas I ron Co .
,
L . R . 10 C . P .

Canadian Cases.

confined in the boom were carried up the stream
and stranded on plaint iff

’

s land (Campbell et al.

V . D ickie
, 3 6 N . S. R.

The defendants
,
a muni c ipal corporat ion, were

held liable to the plaint iffs for damages sustained
by reason of sewage mat ter brough t upon the

plaint iffs’

land by a creekwh ich received the out

flow fromasewage farm operated by the defendants,
and also for anth rax germs brough t upon the

plaintiffs’ land by reason of the defendants’ sewage
system . The defendants, t hough author ised by
theMuni c ipalAct to undertake and carry out the

works
,
were not authorised to do so in such awayas

to cause a nuisance or to injure other persons.

Having given leave to the tanner ies, from which
the anth rax germs came, to connect thei r systems

of sewers, the defendants were responsible for the
result . Although they hadforbi d den the t h rowing
of the refuse, from which the germs were believed
to come

,
into the sewer , t hey were not relieved

from liabili ty
,
because they had the power , and

had not exercised i t , of enforcing the proh ibi tion
by stopping the connection.

The elements of damage in such a case con

sidered. Damages assessed for the loss of an

animal which d ied from anth rax , for the. value of

lands rendered wor thless bv anth rax , and interest
thereon

,
for permanent impai rment of the value

of other land s, for the value of ad d i tional fencing
to keep cat tle from the infected water , for the loss
of pasture , and for pollut ion of the air in and

about a dwelling- house . The acts of the defendants
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lands ofa landowner , the soil ofwhich was vested in the
owner, a member of the public who uses the road not

merely in exercise of his right of way, but in order to
interrupt the landowner ’s sport, is guilty of trespass.

For he is using the site of the road for a purpose not

covered by his l imited right of user (Harrison v . Duke of
Rutlaud, [1 89 3 ] 1 Q . B . for the pub l ic only have
a right to use a highway for passing and repassing and

not for loitering or depasturing cattle (B oraston v . Payne,
2 H. Bl. 527 and 2 Sm. L . C . or for watching the
training of horses on the adjoining lands (Hickman v .

llIaisez/, [1 900] 1 Q . B .

In the follow ing cases a person has lawful authoritv to
enter upon another ’s land

(1 ) If one takes another ’s goods on to his land , the
latter may enter and retake them (Patrieh v . Colerieh,

3 M. W .

(2) If cattle escape on to another ’s land through the
non-repair of a hedge which the latter is bound to repair ,
the owner of the cattle may enter and drive them out

(see Faldo v . Ridge, Yelv .

(3 ) So a landlord may enter his tenant ’s house to
distrain for rent , or an officer to serve a legal process
(Keane v . Reynolds, 2 E . B . 748) buthemaynot break
open the outer door of a house.

(4) A reversioner of lands may enter in order to see

that no waste is being committed .

(5) A trespass is justifiable if committed in order to
escape some pressi ng danger, or in defence ofgoods.

(6) And the grantee of an easement may enter upon
the servient tenement in order to do necessary repairs
(Taylor v . t itehead,

2 Doug.

(7 Land may be entered under the authority of a
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statute (B eaver V . Mayor , etc. of llIanehester ,
‘69 29 L . J. Art . 1 1 1 .

Q . B . or in exercise ofa public right , as of a highway
or the right to enter an inn, provided there is accommo

dation (Dansey v . R ichardson, 3 E . B .

(8) Lastly , land may be entered on the ground that it L iberum

is the defendant ’s. This latter , known as the plea of
tenementw ’"

libermn tenementum, is generally p leaded in order to try
the title to lands.

ART . 1 1 2 .
— Trespassers ab ini t io .

(1 ) t enever a person has authori ty given h im

bv law to enter upon lands or tenements for any
purpose ,

and he goes beyond or abuses such

author i ty
,
by doing that which he has no r igh t to

do, then, although the entry was lawful, he will be

consi dered as a trespasser ab initio.

(2) But where aut hori ty is not given by the

law , but by the par ty , and abused , then the person

abusing such author i ty is not a trespasser ab

initio.

Canadian Cases.

An ice company in harvest ing ice from
navigable waters at a d istance from the shore may
use any reasonable means of conveying i t to thei r
ice houses, and for that purposemay cut a channel
th rough private water lots th rough which to float
the ice. Judgment of the Cour t of Appeal,
Ontario, 26 Ont. A. R . 41 1

, reversed (The L ake
Simcoe Ice and Cold Storage Co. v . illeDonald

, 3 1

S . C. R . 1 80.

"0 Sibbald V . Grand TrunkL
’

. H". Co. , 18 O. A. R .
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(8) The abuse necessary to render a person a

t respasser ab initio must be a misfeasance and not
a mere nonfeasance (Six Carpenters

’

Case 1 Sm.

L . o.

Thus, six carpenters entered an inn and were served
w ith w ine, for which they paid . Being afterwards at

their request suppl ied w ith more w ine, they refused to

pay for it , and upon this it was sought to render them
trespassers ab initio, but w ithout success ; for although
they had authority by law to enter (it being a public
inn), yet the mere non-payment, being a nonfeasance

and not a misfeasance, was not sufficient to render them
trespassers (Size Carpenters

’

Case, 1 Sm. L . C.

ART . 1 1 3 .

— Possession necessary to enab le the

P laintiyf to -
rrraintairr. an Action of Trespass.

1 71

(1 ) In order to maintain an action of t respass,
the plaintiffmust be in the possession of the land

Canadian Cases.

1” Greaves V . Hilliard,
15U . C. C . P. 3 26 .

Trespass g. c. f. will not lie against a defendant
for acts committed under the author i ty of the

par ty in possession of and claiming land during
the t ime an action of ejectment against the person
in possession was pend ing (Street v . Crooks et al. ,
6 U . C . C . P .

The mother in possession of the land belonging
to the hei r , a minor , may sue in t respass q. 0. f. as

the real friend of the minor (Johnson v . JIcGillis,

7 U . C . R .

Actual occupation of land is not essential to

give a r igh t to maintain trespass by one who has
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(2) The possession of land suffices to maintain

an action of t respass against any person wrongfully

Canadian Cases.

where, as in Ontar io and the Nort h -West
,
road or

street allowances have been made in the original
survey ofthe count ry the presumption is destroyed ,
and owners of land abut t ing upon such roads or

streets do not take to the mid dle th read . I t must
also ,

I th ink, be taken to be set tled law in the

province of Nova Scot ia, upon the authori ty of

Koch v . Danphinee (James, N . S. Reps. that
lands expropriated for h ighways under provincial
statutes become vested in the Crown as its pro

per ty , the righ t of the or iginal owner , upon pay
ment of compensat ion, being extinguished . I t is
likewise clear that where there has been no ex

propriat ion or other acquisi t ion by the Crown or

muni cipali ty of lands for highway purposes, the
law presumes that the original proprietor has
ded icated the h ighway to the use of the publi c

,

and t hat upon such ded icat ion the r igh t of the
publi c to use such h ighway is paramount and

perpetual (O
’

Connor v . The Nova Scotia Telephone

Co.

,
22 S . C. R . 289— Sedgwick,

Water and ll
'

atereourses— Drains— IncreasingFlow of
natural Stream— Ditches and lVatercour'

ses Act

Outlet— Engineer
’
s Awar'd— Parties— Joint Tort

feasors— Darnages
— Injunetiorr. .

The owner of land on the banks of a natural
stream has no legalground of complaint if r ipar ian
ownei s above h im reasonably use the st ream as an

outlet for the drains made by them in the ag
cultural use of thei r lands, although the result is
to in01 ease the amount ofwatei in

t )

the st1 eam and

to flood par t ofhis land . But th is principle does
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entering upon i t ; and if two persons are in pos A r t . 1 1 3 .

session of land , each asserting his right to i t , then

Canadian Cases.

not apply to persons not riparian owners who by
proceed ings under the D i tches and Watercourses
Act obtain an outlet to the stream

,
and they are

liable to the person injured by the increased
amount ofwater .

A proper outlet under the D i t ches andWater
courses Act is one which enables the water to be
d ischarged wi thout injur iously affecting the lands
of another , and if the outlet chosen by the

engineer is not in fact a proper outlet
,
his awar d

is no protect ion to the persons acting under i t as
against a person not a party to i t .

An act ion to recover damages for flood ing his
land was brough t by a riparian owner against a
number of persons who were respectively par ties to
the construction ofseveral drainsunder theD i tches
and Watercourses Act, the allegat ion being that
by means of the d rains the flow ofwater had been
unlawfully increased to the plaint iff’s injury .

Evi dence was given as to the quantum of the

plaint iff’s damage, and judgment wasgiven against
all the defendants for the W hole amount . Held

,

that while the defendants who were par ties
respect ively to the construct ion of each drainwere
jointly liable for any damage at tributable to t hat
d rain, the d ifferent sets of defendants were not

joint tor t -feasors and had been improperly joined
as defendants ; that a joint assessment of damages
was improper ; and that , there being no evi dence
of the propor tion of damage at tributable to each
set of defendants, only nominal damages and an

inj unction could be awarded . Judgment of the

N N 2



548

A r t . 1 1 3 .

PARTICULAR TORTS .

the person who has the t i tle to i t is to be con

sidered in actual possession. and the other person

is a mere trespasser (Jones v . Chaprrnrn,
2 Ex .

(3 ) W here a person is in possession of land , the

onus lies upon the prirnd facie trespasser to show

that he is ent i tled to enter (Asher v . Wkitlock
,
L . R .

1 Q . B .

(1 ) Thus a person entitled to the possession of lands
or houses cannot bring an action of trespass against a
trespasser until he is in actual possession of them (Ryan
v . Clark, 14 Q . B . But when he has once entered ,
he acquires the actual possession, and such possession
then dates back to the time of the legal commencement
of his right of entry , and he may therefore maintain
actions against intermediate and then present tres
passers (Anderson v . Radclifle

, 29 L . J . Q . B . 1 28

B utcher V . B utcher
, 7 B . C .

(2) Where one parts w ith the right to the surface of

land , retaining only the mines, he cannot maintain an

action for trespass to the surface, because he is not in

possession of i t (Cox v . Mouseley, 5 C. B . but he

Canadian Cases.

Drainage Referee var ied (McGillivray v . Township
of L ochiel, 8 O. L . R .

Persons engaged in the float ing or t ransmission
oflogs down r ivers and streams under the authori ty
ofR . S. N . S.

,
1 900, c . 95, sect . 1 7 , are liable for

all damage caused thereby , whether by negligence
or otherwise, and the owner of the logs is not

relieved from liabili ty because the damage was

done while the logs were being t ransmitted by
another person under cont ract with him (D ie/fie
V . Campbell, 3 6 N . S. Rep . 40 ; 3 4 S. C . R .
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entirely from his occupation of it (as, for instance, by
destroying it, or building upon it), he thereby commits a
trespass but if he pulls it down for the purpose of

rebuilding it , he does not (SteelrnanV . Smith, 26 L . J . Q . B .

3 14 ; Cnbitt V. Porter , 8 B . C .

ART. 1 15.
— Continuing Trespasses.

Where a trespass is permanent and continuing
the plaint iff may bring his action as for a con

t inning trespass, and claim damages for the

cont inuat ion ; and where after one action the

t respass is still cont inued , other actions may be

brough t until the t respass ceases (Borryer v . Cook,

4 C. B . See Art. 3 2 .

ART . 1 1 6 .

— Limitation.

A ll actions for t respass to land must be com

menced with in six vears next after the cause of

action arose (21 Jac. I . c . 1 6 , s.

It is convenient to mention here a peculiar remedy of
landowners for trespasses committed by cattle, viz . , by
seiz ing the animals whilst trespassing, and detaining
them until reasonable compensation is made (see G reen
v . Duckett

,
1 1 Q . B . D . not only for damage done

to the land , but also for damage (if any) done to animals
of the owner of the land (B odenv . Roscoe, [1 894] 1 Q . B .

This is not, however , available where animals are
being actual ly tended ; in such case the person injured
must bring his action. A somewhat analogous remedy
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is al lowed in the case ofanimalsferaz nature reared by a
particular person. In such cases the law ,

not recog
nising any property in them, does not make their owner
liab le for their trespasses, but any person injured may
shoot or capture them while . trespassing. Thus, at

common law ,
I may kill p igeons coming upon my land,

but I cannot sue the breeder of them (Hannam v .

blockett,
”2 2 B . C. 9 3 9 , per BAYLEY, J .) (a).

SUB -SECTION 2 .

— OF DISPOSSESSION .

ART . 1 1 7 .

— D efinition.

Dispossession or ouster consists of wrongfully

with hold ing the possession of land from the

r ightful owner .

Before the Judicature Act, 1 87 3 , the remedy for this Specific
remedy.

w rong was by an action of ejectment, and since that
statute i t is by an action for the recovery of land wherein
the plaintiff claims possession of the land .

(it) But the k i ll ing may amount to a criminal offence by s. 2 3 of the

Larceny Act
,
1 861 (24 25Vict. c.

Canadian Cases.

”2 “ I have always been of opinion,
that for

t respasses by domesti c animals, such as horses,
cat tle, pigs, &c. ,

the owner of the close migh t
maintain trespass against the owner ofthe animals,
unless he can excuse the act for defec t of fences ”

(Blacklock V . hfilliken, 3 U . C. C . P. 3 4— Sir J .

Macaulay ; Mason V . Morgan, 24 U . C . R .

551
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ART . 1 1 8.

— Onus of Proof of Title.

The law presumes possession to be rightful,
and therefore the claimant must recover on the

strength of his own t i tle, and not on the weakness

of the defendant’s (llfartin V . Strachan
, 5T. R.

107)

(1 ) Thus, mere possession is pr ima facie evidence of

title until the claimant makes out a better one (Smith v .

lVebber ,
”3 1 A. E .

(2) But where the claimant makes out a better title
than the defendant , he may recover the lands, although
such title may not be indefeasible . Thus

,
where one

inclosed waste land , and died w ithout hav ing had twenty
years’ possession, the heir ofhis devisee was held entitled
to recover it against a person who had entered upon it
w ithout any title (Asher V. t itlock, L . R . 1 Q . B .

(3 ) Conversely , a man in possession who may not

have an indefeasible title as against a third party , may
yet have a better title than the actual claimant , and
therefore he may set up the right of a third person to
the lands, in order to disprove that of the claimant
(Doe d . Car ter V . B arnard

,
1 3 Q . B . But the

claimant cannot do the same, for possession is, in

general , a good title against all but the true owner
(Asher v . Whitlock

,
sapra ; Richards V . J enkins, 1 7

Q . B . D .

(1 ) Where the relation of landlord and tenant exists
between the claimant and defendant, the landlord need
not prove his title , but only the expiration of the

Canadian Cases.
"3 D avison V . Burnham, N . S. Reps. and Cassel

’

s

S. C . D igest , 515; Gates V . Davison, 5Russ.

Geld . 43 1
, and Cassel

’

s S. C . Digest , 51 6 .
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ART . 1 20— Limitation.

No person can bring an action for the recovery

of land or rent but wi th in twelve years after the

r igh t to maintain such action shall have accrued

to the claimant , or to the person t h rough w hom

he claims (3 7 dz 3 8 Vi ct . c . 57 , s. 1 3 4W ill. IV .

c . 27 , s. 2 ; B rassington v . L lewellyn, 27 L . J . Ex .

297) (a) .

(1 ) Where claimants are under disability , by reason of

infancy , coverture , or unsound mind , they must bring
their action w ithin six years after such disabil ity has
ceased : provided that no action shal l be brought after
thirty years from the accrual

.

of the right (3 7 3 8 Vict .
c. 57 , ss. 3 — 5; 3 4W ill . IV. c. 27 , ss. 1 6 ,

(2) When any person in possession of lands or rents

gives to the person, or the agent of the person entitled
to such lands or rents, an acknow ledgment in writing,
and signed , of the latter

’

s title, then the right of such

last-mentioned person accrues at, and not before, the
date at which such acknow ledgment was made, and the
statute begins to run as from that date (L ey v . Peter ,
27 L . J. Ex .

(3 ) The period in the case of ecclesiastical and

eleemosynary corporations is sixty years (3 4 W ill . IV.

c. 27 , s.

ART . 1 2 1 .
— Cornrnerreernerrt of Period of

L irriitation

The r igh t to maintain ejectment accrues, (a)
in the case of an estate in possession, at the t ime

of dispossession or discont inuance of possession of

(a) The ow ner of the legal estate must. however , be a party to the

act ion A llen v . ll
'

uads , 68 L .

'

l
‘

. 1 43 .
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the profits or rent of lands, or of the deat h of the

last
’

r igh tful owner (3 dz 4 W ill. IV. 0 . 27 , s. 3 )
and, (b) in respect of an estate in reversion or

remainder or other future estate or interest , at the

determinat ion of the par ticular estate. But a

reversioner or remaindermanmust b ring hisaction

with in twelve years from the time when the owner

of the par t icular estate was d ispossessed , or W i t h in

six years from the time when he h imself becomes

enti tled to the possession,
whichever ofthese periods

may be the longest (3 7 3 8 Vi c t . c . 57 , s.

(1 ) Discontinuance does not meanmere abandonment ,
but rather an abandonment by one fol lowed by actual
possession by another (see Smith v . L loyd, 23 L . J . Ex .

1 94 ; Cannon V . Rirnington,
1 2 C . B . Therefore, in

the case of mines, where they do not belong to the

surface owner , the period cannot commence to run until
someone actually works them ; and even then it only
commences to run qua the vein actual ly worked (see L ow
lldoor Co. V . Stanley Co. , 3 4 L . T. 1 86 , 1 87 ; Ashton

V . Stock
, 6 Ch. D .

(2) No defendant is deemed to have been in possession
of land merely from the fact of having entered upon it ,
and, on the other hand , a continual~assertion of claim
preserves no right of action (3 &4W il l . IV. c. 27 ,

Therefore, a man must actually bring his action w ithin
the time limited ; for mere assertion of his title w i l l not
preserve his rightofaction after adverse possession for the
statutory period . As to what acts constitute dispossession,

see L ittledale v . L ir erp ool College
”‘1 1 Ch.

Canadian Cases.

4nhrbald V 1 0e of I ra
n
/o, 5 3 N . S. R . 401 .

For other cases of t respass to land see McL ennan
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SECTION III .
— OF TRESPASS TO AND

CONVERSION OF CHATTELS.

ART . 1 22 .

— General Rule.

Every d irect forcible injury , or act, d isturbing
the possession of goods without the owner’s con

sent , however sligh t or temporary the act may be,

is a t respass. And if the trespass amount to a

deprivat ion of possession to such an extent as to

be inconsistent wi th the r ights of the owner (as by

taking, using, or destroying goods), it then becomes

a wrongful conversion .

(1 ) If one draws w ine out of a cask and fil ls up the

deficiency w i th water , he converts the whole cask. He

Canadian Cases.

v. D ominion Coal Co.
,
3 6 N . S. R . 28 ; Eisenhaur v .

t ynacht, 3 5N . S. R . 295; D ixon V . Danplrinee, 3 4

N. S. R . 23 9 ; Z
'w'icker V . JIorash, 3 4N . S. R . 555;

Home et ai. v . Ritchie et al. , 3 3 N . S. R . 21 6 ; Grant

v . ll
’

olfe, 3 2 N . S. R . 444 ; JIiller v . Corkum,
3 2

N . S. R . 3 58 ; ll
'

ilkie V . Richards, 3 2 N . S. R . 295.

A. lent a horse to B . for a special purpose,
and while B . was using h im consistent with such
lend ing,

the
‘ horse was acci dentally hur t , and

consequently left at a publi c stable, of which B .

gave A. immediate notice. A. having seen the

horse refused to take him,
and went to B .

’

s resi
dence and demanded the horse back sound as

received . Held, that B .

’

s non- delivery of the horse
after thus demanded backd i d not furnish evidence
of conversion, and that A. could not sustain an

action of trover for his value under the ci rcum
stances (Wells v. Crew , 5 U . C . R. (O. S.) 209 ;



https://www.forgottenbooks.com/join


558

A rt. 1 2 2 .

PARTICULAR TORTS .

(3 ) Beating the plaintiff
’

s dogs isa trespass (Dand v .

Sexton, 3 T. R . And although w ild animals are

not generally the subject of property while unconfined ,
yet ifA. starts a hare on the land of B .

, and kills it there,
it is a trespass. For so long as the hare is on B .

’

s land
it is his property (Sutton v . JlIoody, 1 Ld. Baym.

On similar grounds, rabb its, bred in a warren, are the

property of the breeder so long as they stay on his land
,

and no longer (Hadesden v . Crryssel,
177 Cro . Jac.

(4) The innocence of the trespasser ’s intentions is

immaterial . Thus
, where the sister-in-law ofA.

, imme
diately after his death , removed some of his jewellery
from a

’

drawer in the room in which he had died to a

cupboard in another room,
in order to ensure its safety ,

and the jewel lery was subsequently stolen, i t was held
that the sister-in-law had been guilty of a trespass, in
the absence of p roof that her interference was reasonably

necessary, and she was consequently held l iable for the
loss (Kirkv . G regory, 1 Ex . D . But, on the other
hand

, the finder of a lost chattel does not commit a tor t
by merely warehousing or otherwise safeguarding it for a
reasonable time until the true owner be discovered , so long
as he isnotunnecessarily officious (seeper BLACKB URN , J

in Hollins v . Fowler
,
L . R . 7 H. L . at p .

(5) Again, where the owner of household furniture
assigned it by bil lof sale to the plaintiff, and subsequently
employed the defendants (who were auctioneers) to sel l
it for her by auction, and they sold and delirered posses
sion of it to the purchaser from them, thev were

Canadian Cases.

”7 Chase v . .MeDonald, 25U . C . C . P . 1 29 .

An action will lie by a par ty other than the

tenant to the landlord of the premises upon which
a d istress for rent is made, for an excessive dis
t ress (Huskinson v . Lawrence et al. , 25U . C . R .
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held liable, al though they knew nothing of the bil l
of sale (Consolidated Co . V. Curtis 06 Sen, [1 892] 1 Q . B .

It is important , however , to note that the tort
therewas the delivering of the furniture to the purchaser ,
and not the mere selling of it (see Lancashire Waggon

Co . v . Fitzhugh, 6 H. St N. 502 ; and p er BRETT, J.
,
in

Fowler V. Hollins, L . R. 7 Q . B . at p . 627)

(6) So the purchaser of a chattel takes it, as a general
rule, subject to what may turn out to be defects in the

title (a) . Thus, in the leading case of Hollins v . Fowler
,

(L . R . 7 H. L . i t was laid down that any person
who, however innocently , obtains possession of the goods
of a person who has been fraudulently deprived of them,

and disposes of them, whether for his own benefit or

that of any other person,
is guilty of a conversion.

(7 Where, however , the true owner has parted with a

chattel to A. upon an actual contract , though there may
be circumstances which enable that owner to set the

contract aside for fraud , yet a bond fi de purchaser from
A. w ill obtain an indefeasible title (Sale of Goods Act,
1 89 3 , s. The question w il l be, Was there a contract
between the real owner and A. ? (Candy v . L indsay,

3 App . Gas. Thus, L . was a manufacturer in
Ireland : Alfred Blenkarn, who occup ied a room in a

house looking into Wood Street , Cheapside, wrote to L .
,

proposing a considerab le purchase of L .

’

s goods, and in
his letters used this address, 3 7 , Wood Street, Cheap
side, and signed the letters (w ithout any initial for a

Christian name) with a name so written that it appeared
to be Blenkiron Co.

”
There was a respectable fi rm

of that name carrying on business in Wood Street. The

(a) Sale of Goods Act, 1 89 3 , s. 2 1
,
unless it be a negotiable securi ty

(as to w hich see G lyn, Mills Co. v . East and lVest I ndia B ook Co. ,

7 App. Gas. 59 1 , and Sale of G oods Act
,
1 893 , s. 25 (2) or unless he

b uy it in market overt (Sale of G oods Act
,
1 89 3 , s. 22) and not even

then if it w as stolen and the thief had been prosecuted to Conv iction
(ibid. s.

559
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goods were sent there, and the correspondence was all

addressed to Blenkiron Co.
, 3 7 , Wood Street , and

B lenkarn disposed of the goods to the defendant , a bona
fi de purchaser — Held

, that no contract was ever made
w i th B lenkarn,

and that even a temporary p roperty
never passed to him, so that he never ob tained such a

temporary property which he could pass to the defendant
(Candy V . L indsay,

sup ra and see also Hollins V . Fowler

L . R. 7 H. L . 757 ; Farquharson B rothers V . King d
"Co.

,

[1 902] A. C .

(8) To this rule, however , there is an exception, that
a sale ofgoods in market overt gives a good title to the
purchaser , although the seller has no title. So a

purchaser in market overt cannot be sued in an action
for conversion if he parts w ith the goods or refuses to

give them up on demand . But this rule only protects
the purchaser , and the seller in open market is guilty of

conversion by selling and delivering goods to which he
has 11 0 title

,

(Peer V . Humphrey, 2 A. E . 495 G anley v .

L edwidge, 1 4 Ir . L . R . The sale must be an open
sale in a lawfully constituted market , andmade according
to the usages of the market . By special custom all shops
in the city ofLondon are market overt between sunrise
and sunset for the sale of goods of the kind which by the
trade of the owner are there put for sale by him. But

the sale must be by the shopkeeper not to him
, and

it must take place in the open part of the shop , not

in a room at the back (Har
'

greave V . Sp in/t, [1 892]
1 Q . B .

Of this common law exception there is
,
however , a

modification by statute, first enacted by 21 Hen. 8 , c. 1 1 ,

and now contained in s. 24 of the Sale of Goods Act,

1 89 3 , viz . , that where goods are stolen and the thief
is prosecuted to conv iction, the property revests in the

original owner, notw ithstanding a sale in market overt.
But note that this rule only applies to goods stolen, not
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Ar t . 1 2 2 . property , is justifi able.

178 Thus, a dog chasing sheep or

Pledge.

deer in a park, or rabb its in a warren, may be shot by
the owner of the property in order to save them, but not

otherw ise (Wells v . Head, 4 C. Se P . But a man

cannot justify shooting a dog, on the ground that it was
chasinganimalsjerd naturce (Vere V . L ord Cawdor , 1 1 East ,

unless it was chasing game in a preserve, in which
case it seems that it may be shot in order to preserve the

game, but not after the game are out of danger (Read V .

Edwards, 3 4 L . J. C . P .

(3 ) A trespass committed in exercise of a man
’

s own

rights, is justifiab le. Thus, seiz ing goods of another,
under a lawful distress for rent or damage feasant, is
lawful .

(4) Due process of law is a good justification, as, for

example, an execution under awrit offierifacias.

”

(5) So where goods are pledged , no action of con

version w il l lie against the p ledgee for their detention or

for parting w ith them, until tender of the deb t has been
made and refused (Donald V . Suckling, L . R . 1 Q . B . 585;

Halliday V . Holgate, L . R . 3 Ex .

Canadian Cases.

1 78 Spires V . Barrick, 14 U . C. R. 424

Rob inson, C .J.

”9 An ac tion for t respass will not lie against a
sherifffor seiz ing goods which were subject to a

chat telmor tgage, but ofwhich the mor tgagorshad
possession (Street V . Hamilton, 5 U . C. R. (O. S.)
658 , and R . S. O.

,
1 897 , c .

In case for illegal dist ress . the plaint iff is
ent i tled to succeed on showing that there was no
such appraisement as the law d i rects, even though
but for nominal damage (Maguire v . Post, 5U . C.

R. (o. s.)
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ART. 1 2 3 — Possession necessary to maintain an

Action for Trespass or Conversion.

1 80

(1 ) To maintain an act ion for trespass or con

version, the plaint iff must be the person in actual

or construct ive possession of the goods, or must

have a legal righ t to the immed iate possession.

(2) Any possession however temporary is

sufficient against a wrongdoer .

(3 ) Although he cannot maintain an act ion for

trespass or conversion, the person ent i tled to the

Canadian Cases.

1 8° A par ty purchasing a crop of wheat at a

sher iff
’

s sale may bring t respass against a person
convert ing or injuring i t , though he may never
have received possession of the field (Haydon v .

Crawford, 3 U . C. R. (O. S.)
Where the plaintiff, a constable, had seized a

horse under a d istress warrant and the horse
escaped to a railway and was killed , owing to the
defendants

’

neglec t to fence : Held, that the

plaint iff had sufficient property in the horse to
ent i tle him to sue (Simpson V . Great Western R . W
Co. , 1 7 U . C . R. 57 ; and see Baker et al. V . Flint,
3 .U C. R. (O. S.) 89 ; Hamilton V . McDonell, 5

U C . O( . S.) 720 ; B owman v . Fielding et al. ,
U:C. R. M . T. , 3 Vi c t . ; Henderson V . Moodie, 3

'

U . C. R . 3 48 ; Campbell V . Cushman, 4 U . C . R. 9
‘

arne V . Carberry, 10U . C. R. 3 74 Porter V . Flintofi ,

. .C C . P . 3 3 5; Killington V . Herring et al. , 1 7

. C. C. P.

0 0 2
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reversion of goods may maintain an act ion for

any permanent injury done to them (Tancred v .

Allgood, 28 L . J . Ex . 3 62 ; L ancashire li’nggou

Co. V . Fitzhugh, 6 H. N . 502 ; lifears v . L ondon

and South ll’
v

estern Rail. Co.
,
1 1 C . B .

854)

It does not seem necessary to attempt to explain the

difference between trespass and conversion . There were
formerly some wrongful acts for which trespass only lay,

others for which conversion only lay,
and others for

which either remedy lay. For present purposes, it is
enough to say that to support an action of tort in respect
ofgoods, the plaintiff must have possession or the right
to immediate possession. The right to immediate posses
sion, w ithout actual possession,

is sometimes cal led
constructive possession. The phrase “

constructive
possession ”

is also used of the possession of one who has

not physical control ofgoods, but whose agent has. For

instance, where goods are in a warehouse or in a ship,

and the owner has the documents of title by means of

which he can get actual possession,
he may be said to

have constructive possession, Another kind ofpossession
is possession by relation.

”
An administrator or executor

has possession by relation from the moment of the death
of the intestate or testator , for his title relates back to
the death. And this possession by relation is enough
to support an action against a wrongdoer , al though at

the time of the w rongful act the administrator or

executor had neither title nor actual possession, nor the

right to immediate possession.

(1 ) Ifa hirer or carrier ofmygoodswrongfully del ivers
them to a third person, the bailment is thereby deter
mined

,
and the immediate right of possession at once

revests in me, so that I can sue in conversion either the
bailee or the person to whom he has del ivered them
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(1 Sm. L . C . ; see also South Stafiordshire Water

works Co. V . Sharman, [1 896] 2 Q . B . it was

held that the finder of a jewel could maintain an

action against a jeweller to whom he had shown i t ,
w ith the intention of selling it , and who had refused to
return it to him ; for his possession gave him a good
title against all the world excep t the true owner . In

short , a defendant cannot set up a jas tertii against a
person in actual possession. But where the possession
of the plaintiff is not actual , but only constructive, the
defendant may of course set up a jus tertii ; for con

structive possession depends upon a good title, and if the
title be bad there can be no constructive possession (see
L eake V . L oveday, 4M. G . 972 Richards V. Jenkins,

1 7 Q . B . D. unless the third person waives or has

never asserted his claim to the chattels (see Barker V .

Furlong, [1 891 ] 2 Ch.

(6) A bailee ofgoods may maintain trespassor conver
sion against awrongdoer , by v irtue ofhis having the actual
possession. So also may the bailor ashe is in possession
by the bailee. Thus, when an article is lent the borrower
or the lender may bring an action against a wrongdoer
(Nicholls V . B astard

,
2 C. M. d: R . 659 B ur ton V . Hughes,

2 B ing. 1 7 3 ; L otan V. Cross, 2 Camp . 464 ; B ooth V .

Wilson,
1 B . 81 . A. So also may the owner ofgoods

let on hire (Cooper V . ll
’

illornatt, 1 C. B . 672 ; Lancashire

lVaggon Co . V . Fitzhugh, 6 H. N. 502) and the pledgee
of goods pawned (Sirire v . L each, 1 8 C. B .

The bailee, if he succeeds in an action of conversion,

recovers the ful l value of the goods as damages, and
must account to the bailor (see The lVin/g

’ield, [1 902 ]

P . 42 (overruling Clar idge V . South Stafi
’

ordshir'e Tram

way Co . , [1 892] 1 Q . B . where the principles and

cases are fully discussed) .



OF TRESPASS TO AND CONVERSION OF CHATTELS .

ART. 1 24— Trespasses by Joint Owners.

A joint owner can only maintain trespass or

conversion against his co-owner , when the lat ter

has done some act inconsistent wi th the joint

ownersh ip of the plaint iff (2 Wms. Saund, 47 o ;

and see Jacobs V . Seward, L . R. 5H. L .

(1 ) Thus, a complete destruction of the goodswould be
sufficient to sustain an action,

for the plaintiff’s interest
must necessarily be injured thereby (Barnardiston v .

Chapman, 4 East ,

(2) But amere sale of them by one joint owner would
not, in general , be a conversion, for he could only sel l his
share in them. But ifhe sold them in the market overt ,
so as to vest the whole property in the purchaser, it
would be a conversion (Mayhew V. Herrick, 7 C. B .

ART . 1 25.

— Trespassers ab ini tio .

If one, taking a chat tel by author i ty given him

by law , abuses his author i ty , he renders himself a

t respasser ab initio (Oxley V . Watts, 1 T. R .

Thus, when the defendant took a horse as an astray ,
as he was authorised by law to do, and then worked the
horse (which he had 11 0 authority to do), he became a

trespasser ab initio (Oxley V. Watts, 1 T. R. But

the rule only appl ies where the original authority is

given by law— not where i t is given by the parties— and

the abuse must be misfeasance not mere nonfeasance

(compare the similar rule -as to trespass to land , supra,

Art. 1 1 2 , p .

567

A rt . 1 24.
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Ar t . 1 2 6 .

PARTICULAR TORTS.

ART . 1 26 . tentedy by Recap tion.

When anyone has deprived another ofhis goods
or chat tels, the owner of the goods may lawfully

reclaim and take them wherever he happens to
find them , so i t be not in a r iotous manner or

at tended with breach of the peace, and he can

just ify an assault made for the purpose of recap

turing after demand and refusal (Blades v . Higgs,
3 0 L . J . C . P .

ART . 1 27 .

— Remedy by Ordinary Action.

(1 ) Wherever there has been a t respass to, or

wrongful conversion or wrongful detent ion of a

chat tel, an act ion lies at the sui t of the person

injured , for damages.

Canadian Cases.

1 3 3 W here A.
,
having been t r ied for feloniously

shoot ing at B . , and acqui t ted , was afterwards sued
in t respass for the same act and the jury gave a

verd ict for the defendant , though the trespass was
proved , the cour t under the ci rcumstances, de
clined grant ing a new trial (Day V . Hagoman, 5

U . C . R .

If a person should deliberately turn his cat tle
into his neighbour

’

s grain,
and his neighbour ,

seeing h im do i t , should fi re at the cat tle and kill
one of t hem ,

he would do an act not just ifiable ;
but if the par ty who gave the provocat ion should
bring trespass for shoot ing the animal, and the

jury should find a verd ic t against h im i t would not
follow that the cour t would grant a new t rial

(I bid.

—Robinson,
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against the d istrainer , and to return the goods if

a return should be awarded (see 51 65 52 Vi c t.

c . 43 , ss. 1 3 4

The application for the rep levying or return of the

goods ismade to the registrar of the county court of the

Canadian Cases.

1 84 W here goods, chat tels, deeds, bonds, deben
tures, promissory notes, bills of exchange, books
of account , papers, w r i t ings, valuable securi t ies,
or other personal proper ty or effects, have been
wrongfully distrained under c ircumstances in

which by the law of England , on the 5th day of

December , 1 859 , replevin migh t have been made,
the person complaining ofsuch d istressasunlawful
may bring an action of replevin, or where such

goods, chat tels, proper ty or effects, have been
otherwise wrongfully taken or detained , the owner
or ot her person capable of maintaining an act ion
for damages t herefor may bring an act ion of

replevin for the recovery of the goods, proper ty or

effects
,
and for the recovery of the damages sus

tained by reason of the unlawful capt ion and

detention
, or of the unlawful detent ion,

in like
manner as act ions are brough t and maintained
by persons complaining of unlawful d istresses

(R. S. O.
,
1 897 , c . 66 , sect .

If an agent is intrusted by his principal wi th
money to buy goods the money will be consi dered
trust funds in his hands, and the principal has the
same interest in the goods when bough t as he had
in the funds producing i t . If the goods so bough t
are mixed with those of the agent the principal
has an equi table ti tle to a quant i ty to be taken
from the mass equivalent to the por t ion of the

money advanced wh ich has been used in the

purchase as well as to the unexpended balance.



OF TRESPASS TO AND CONVERSION OF CHATTELS.

district where the distress was made,
’

who thereupon
causes their return on the p laintiff’

s giving sufficient
security . The action must be commenced within one

month in the county court , or w ithin one week in one of

the superior courts ; but if the plaintiff intends to take
the latter course, it is also made a condition of the

replev in bond that the rent or damage, in respect ofwhich
the distress wasmade, exceeds £ 20, or else that he has

good grounds for believing that the title to some corporeal
or incorporeal hereditaments, or to some tol l , market ,
fair, or franchise, is in dispute (51 52 Vict . c. 43 ,

s. 1 3 5)

ART. 1 29 .
— Waiver of Tort.

W hen a conversion consists of a wrongful sale

ofgoods, the owner of them may elect to waive the

tor t , and sue the defendant for the price which he

ob tained for them , as money received by the

defendant for the use of the plaint iff(Lamine V .

Dorrell, 2 Ld. Baym . 1 2 1 6 ; Oughton V . Seppings, 1

B . Ad. 241 ; Notley V . Buck, 6 B . C . But,

by waiving the tor t , the plaint iff estops h imself

Canadian Cases.

Under the present system of procedure in Ontario
an equi table t i tle to chat telswill suppor t an act ion
of replevin (Carter V . L ong and B is /r 26 S. C. R .

43 0 ; Francis V . Turner , 10Man. L . R . 3 40,
and 25

S. C. R . 1 1 0 ; Sleeth V . Hurlbirt, 27 N. S. Reps.

3 75 25S. C. R . 720 ; McD onald v . .Mel’herson, 1 2
S. C. R . 41 6 ; llIeDonald V . L ane

, 7 S. C. R . 462 ;
Howard V . Herrington, 20 O. A. R . 1 75; Scarthci al.

V . The Cut. Power and Flat Company, 24O. R.

571
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Art . 1 2 9 .

PARTICULAR TORTS.

from recovering any damages for i t (B rewer v .

Sparrow , 7 B . C.

Once having elected to treat the transaction as a sale,
as by receiving or suing for part of the purchase-money ,
the p laintiff cannot afterwards sue in tort . If an action
for money had and received is brought , that is a con

elusive election to waive the tort ; and so the bringing of

an action of conversion or trespass is a conclusive elec
tion not to waive the tort. These are conclusions of law
(Smith v . B aker , L . R . 8 C . P . In other cases it
is a question of fact whether or not there has been
an election and if the facts show an intention to

retain the remedy in tort against one tort-feasor , a settle
ment w ith another onew il l not affect that right , although
the plaintiffmay have sued alternatively both in tort and
for money had and received , and although he may have

got an interim injunction restraining any dealings with
the money (R ice V . Reed, [1 900] 1 Q . B .

ART . 1 3 0.

— Recovery of Stolen Goods.

If any person who has stolen proper ty is prose

outed to convict ion by or on behalf of the owner ,
the proper ty revests in the person who was the

owner , notwi thstand ing any intermediate sale in

market over t , and the cour t before whom such

person shall be t ried shall have power to order

rest i tut ion t hereof1 85 (24 25Vi ct . c . 96 , s. 1 00

56 dz 57 Vi c t . c . 71 , s. 24

Canadian Cases.

1 85 When any prisoner has been convicted ,
e1 ther summar ily or otherw 1se, of anV theft or
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ABATEMEN T
ofnu isance, 49 3 .

not prOper remedy to p revent p rospective nu isance
, 495.

not p roper remedy of commoner in respect of overstocked
warren , 496 .

nor ofmember of publ ic, in respect ofnu isance on highway
,
ib.

after fai lure to obtain a mandatory injunction , ib.

ABROAD , l iab i l ity for torts committed, 69 ci seq.

ACCIDEN T ,
if inev itab le, not actionable, 25ci seq. And see NEG L IG ENCE

,

and N UISANCE .

actionable ,
if p reventible

,
25, 26 .

when occurrence of
, p rirnd facie ev idence of negl igence, 402 ,

404.

defendant not l iable for , unless due to negl igence or want of

skill , 26 , 28 .

compensat ion to persons ki lled by , Manitoba Act respecting ,
409 .

ACT OF GOD excuses what would be otherw ise actionab le
,
29 , 54

et seq.

ACT OF THIRD PARTY ,

where damage partly caused by , 3 0, 3 3 .

ADOPTION . See RATIFICATION .

ADVERTISEMENTS, cr iticism of
,
p r iv ileged, 2 3 2 .

ADVICE
,
confidential , a p riv i leged communication, 244.

AGENT ,
l iab i l ity of, for torts, 81 .

ratificat ion of tort committed by
, 83 .

unauthorised delegation by , 84
AGGRAVATION . See DAMAG ES .

AGRICU LTURE , fires kindled for purposes of
,
l iab i l ity for

, 3 4, 3 5.

AIR , when action l ies for obstruction of
,
458 et seq.

AL IEN ENEMY cannot sue for a tort, 72 .

AMBASSADORS
not liable for torts, 74.

can waive thei r p riv i lege
,
ib.



INDEX .

AN IMALS . See FERC CIC US AN IMALS .

inju ries done to , 550, 558 .

trespasses of, 53 6 , 53 8 .

injuries to ,
whi le trespassing,

when tortious, 550, 562 .

k i l l ing , in self-defence
,
justifiable, ih.

dog, injury comm itted by, ow nership , scienter , 3 3 2 .

ANNOYING by persistently follow ing
, 3 1 9 .

ARREST . See IMP RISCNMENT .

ARTIF ICIAL WATERCOURSE . See WATERCCURSE .

ASSAULT AND BATTERY
,

master responsible for
, if committed by servant w ithin the

general scope of authority
,
1 07 .

definit ion of assau lt, 501 .

menacing , ih.

ab i l ity to do harm necessary , ih.

attempt necessary , 502 .

Committed in sport not actionable
,
ib .

definit ion of battery ,
may be occasioned by anything set inmotion by defendant ib .

battery voluntar i ly suffered not actionable
,
503 .

mayhem
,
502 .

intention to comm it immaterial , 503 .

injuries infl icted through defective tramway , ib .

ev idence of publ ication of l ibellous articles admissible in action
for

, 506 .

battery commi tted in defence of property justifiable
, 508 .

self-defence justifiable
,
ib.

comm i tted in mere retal iation not justifiable
,

’Lb .

by parental and other author ity
,
just ifi able

, 510.

by judicial author ity , 500.

in order to arrest felon justifiable , 508 .

in order to stop breach of the peace justifiable
,
ih.

unnecessary handcuffi ng of pr isoner is, ib .

aliter w ith respect to mar ital author ity
, 510.

naval and m i l i tary officers, ih.

masters ofmerchant ships, 51 1 .

p roceedings before justices release civ i l p roceedings 53 0.

assessment of damages, 53 1 .

l im itation of action for , 53 2 .

ATTORNEY ,
slandering an,

223 .

BAILEE . See TRESPASS

BAILMEN T , remarks as to contract of, 62 .

BAILOR ,
may bring trespass against purchaser , where bailee has

sold goods, 564.

BAN KRUPTCY ,
effect of

,
on the r ight to sue or the l iab i l ity to

be sued for tort , 1 97 , 1 98 .

BATTERY . See ASSAULT AND BATTERY .

BESETTING OR WATCH ING HOU SE for purposes ofcoercion,

3 1 9 .
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CLERGYMAN , imputing unchastity to a benefi ced
,
is actionable

per se, 223 .

COERC ION ,

by unlawful means
, 3 1 6 et seq.

inducement of persons not to work , 3 1 6 .

comb inat ion to injure trade
,
ib.

comb ination to advance trade not actionable although it
results in damage to another

,
ib.

inducement to carry on trade in a particular manner, 3 1 7 .

inducement not to enter into contracts
,
ib.

molestation , 3 1 8.

trade p icketing , 3 19 .

COLLISION betw een two vessels, owner of vessel not in fault may
recover the value of goods on board in his custody as a

carrier
,
26 .

COMMON ,

,
definition of r ight of

,
481 .

disturbance of, ib .

by putting on uncommonable beasts, ib. , 482 .

by surcharg ing , ib. , 482 .

by enclosing , ib.

how far lord may enclose
,
483 .

Commons Law Amendment Act, 1 89 3 , p revents further
inclosures except by leave of Board of Agriculture and

F isher ies, 484.

COMMISSIONERS OF POLICE not l iable for the negl igence of

a constab le in charge of a patrol wagon, 88.

COMMON EMPLOYMEN T , meaning of. See MASTER AND

SERVANT.

CONCEALMENT , when fraudulent . See FRAUDULENT CONCEAL
MENT.

CON FIDENCE . See M ISFEASANCE .

CONSEQUEN TIAL DAMAGES. See DAMAGES .

CONSPIRACY ,

action on the case in the nature of, 10.

unlawful , 3 21 , 3 22 .

CONSPIRACY AN D PROTECTION OF PROPERTY ACT,

CONSTABLE ,

must have warrant with him when arrest can only law fully be
made by warrant, 526 .

may arrest w ithout warrant,
on reasonable susp icion of felony , 51 9 , 526 .

for breach of peace, 52 3 et seq. , 528.

for mal icious injur ies, 529 .

for Acts of vagrancy , ib.

for braw l ing in church,
ib.

local Acts empower ing constables, ib.

p rotected if acting minister ially for a court having jurisdiction
(or primci facie jurisdiction in certain cases), 522 et seq.
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CONSTABLE— co ntinued.

special p rotection of
,
in executing warrants of justices w ithout

jurisdiction, 51 6 .

l im itation ofactions against, 53 2 .

CONTINUING TORTS,
commencement of per iod of l imitation in

,
147 .

fresh actionmaybe brought for , unti l they are stopped, 1 66etseq.
CONTRACT ,

torts ar ising out Of, 60 et seq.

negl igence Of p rofessional men, 63 , 66 .

negl igence of rai lway company
, 62 .

negl igence Ofcorporat ion, 66 .

p r iv ity not necessary where the remedy is in tort
,
62 et seq.

aliter , as to deleter iousquack medicines
, 65.

thi rd party injured by another’s negl igence in carrying out, has
no cause of action,

ib.

aliter , where the defendant has undertaken a gratu itous
duty , 67

inducement not to enter into, not actionable, 3 1 6 .

CONTRACTOR ,

emp loyer not in general l iable for nu isance committed by
,
or

negl igence Of
, 86 et seq.

exceptions
,
90 et seq.

when l iable for Obstruct ion on highway
,
56 .

CONTR IBUTION ,
how far a r ight to

,
between tort-feasors

,
1 76 .

CONTR IBUTORY NEGL IGENCE . See NEG L IGENCE .

CONVERSION . See WRONGFUL CONVERSION .

CONVICT in p rison cannot sue for a tort , 72 .

CORPORATION ,

l iable for torts, 74 et seq.

municipal , may be l iab le for false imp r isonment, 99 .

municipal , when l iable for neglect to repai r , 20, 55, 88 .

l iable for non-performance of duty of avoiding danger to
human l ife, 58 .

cannot sue for a tort merely afi ecting its reputation, 73 .

l iable for mal icious p rosecution, 76 .

when l iable for Obstruction in highway , remedy over , 42 .

l iab i l ity for ice on sidewalk , 77 .

l iable for negl igence in the m ismanagement ofa ferry , 66 .

when l iable for negl igence of firemen
, 76 .

l iable only when obl igation to repai r
,
ib.

under no statutory duty to l ight the streets, nor responsible
for contractor ’s negligence, 86 .

not l iable for damages caused through acts of person per
mitted to do work but not an employee, 87 .

not l iable for acts ofmedical health Officer , 88 .

and see cases under N UISANCE , post, 41 7 et seq.

rai lway , l iab le when inv itation exp ress or impl ied to al ight
from mov ing train,

422.

fi re, l iab i l ity for, caused by sparks from eng ine, 3 3 et seq. ,
3 90, 3 9 1 , 3 92 .

l iab i l ity for omission to whistle at crossings, 3 4, 55, 3 3 7 .

P P 2
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CORPORATION~ continued .

rai lway , l iable when, eta
— continued.

statutory Obl igat ion to fence, 52 .

l iab i l ity for omitting to stop at intersection Of another
rai lway

, 54.

l iable for misfeasance, 57 .

must not impai r usefulness ofhighway , 57 , 3 3 8.

l iab le for w rongful acts of servants, 102 .

duty of company at crossing , 3 3 7 .

walk ing on' l ine of
,
trespass, ib.

train running through town at high rate of Speed, 3 47 .

cattle straying upon land of, 3 68 .

l iable for torts depending on mal ice, 76 .

is general ly l iable for torts, 75.

where authority ex ists to perform act which causes damage,
negl igence must be p roved against , 10, 1 8 .

COUNSEL ,

op inion of
,
no excuse for mal ic ious p rosecution,

265.

statements of, p r ivi leged communications, 2 3 8 .

CR IME . See DEFAMATION .

CR IT ICISM . See DEFAMATION .

DAMAGE
,

by fi re, l iab i l ity , 3 1 .

connection of, w i th unauthor ised act or omission,
41 .

w ithout w rongful act , not actionable, 9 .

if it would have happened even if the w rongful act had not

been done, may sti l l be act ionable
,
44 et seq.

in the absence of unauthorised act or omission, 44.

particular ,necessary ,when injury caused by a publ icnuisance, 1 3 .

DAMAGE FEASAN T,

cattle may be distrained when trespassing, 550.

unless tended at time
,
ib .

DAMAGES,

assessment of amount of, 151 et seq.

(1 ) For injuries to p erson and reputation, 153 .

for false impr isonment, 154.

for seduction,
ib.

seduction, p laintiff su ing as master only not entitled
l ike measure of damage as a parent, ib.

for assault and battery , ib.

for defamation, ib.

mistake or i l l-feel ing of jury
,
153 .

too small
,
ib.

smal lness of
,
new tr ial granted for , when, 154.

remoteness of, 43 .

continu ing torts, 1 67.

statutory torts, for , where penalty attached, 53 .

under Emp loyers’ L iab i l ity Act
,
1 22 .

(2) For injuries top roper ty, 155et seq.

compensatory in character , 155.

measure of
,
156 , 159 .

injury to horse, 156.

for w rongful conversion, 157 .
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DAMNUM AESOUE INJURIA, 9 et seq.

DANGER , trespass under the influence ofa p ressing , 25.

DANGEROUS
substances brought on to land must be kept at peri l of br inger ,
29

,
57 .

machine , 57 .

animals. See FEROC IOUS AN IMALS .

w orks principa l iab e for contractor’s defaults, 81 , 82.

1 AW M ILH»

DAU HTER , actio for seduction of. See SEDUCTION .

DEATH, effect of, on the right to sue or l iab i l ity to be sued for
tort, 1 94 et seq.

DECEASED PERSON ,

executor of, may br ing action for tort , 1 95.

action against executors of, ib.

DEGE IT . See FRAUD .

DEFAMATION ,
201 et seq.

Act respecting actions of, 201 .

defamatory l ibel , ib.

oral or w r itten ib.

definition
,
ib 202 , 204.

of deadman,
no r ight of redress by his chi ldren

,
1 6 .

personsmay not be jointly sued for oral Slander
, 73 , 51 2 .

libel , corporation may sue for , 202 .

when act ionable,
ib.

action for slander w i ll not lie against a corporation, 76 .

when a copartner may sue , 224.

factors necessary to sustain an action for , 203 .

justification for , under p rovocation,
204.

l ibel , action for , w i ll lie against a corporation
,
208.

disparagement , what is, ib.

construction ofw ords in natural sense, 206 .

variance between words charged and p roved, 203 .

where words app l icab le to a class of two
,
r ight Of action when,

205.

di rectly defamatory words, 208.

imputation of insanity , ib.

insolvency , ib.

grossmisconduct
,
ib.

cheating at cards
, ib.

impecuniousness
,
ib.

ingratitude, ih.

reflect ions on p rofessional and commercial conduct, ib.

ofnewspaper p ropr ietor or physician,
ib .

i ronical words
,
209 et seq.

w axen effigy in chamber ofhorrors, 210.

disparagement of r ival tradesman
’

s goods g ives no cause of

action, 21 3 .

Special damage
,
21 4 et seq.

when necessary to p rove, 2 14 et seq.
exceptions to general rule as to, 214— 21 7 .

must be such as would be the reasonab le result of the

words used, 215.
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DEFAMATION— continued.

special damage— continued.

must be natural but not necessar i ly legal consequence of

slander , 21 7.

caused by plaintiff himself, 2 18.

and imputation of crime
,
21 9 .

imputation of unfi tness for office, 222 et seq.

society
, 222 .

justification,
2 3 0 et seq.

p roof of, 2 3 0.

explanation of fai r cr iticism
,
2 3 0, 2 3 1 .

criticism of publ ic men, 2 3 2.

publ ication, 227 .

by telegram or postcard addressed to person l ibelled, 228 .

by dictating to clerk
, etc. , 227 , 228 .

by newsvendors, 229 .

by new spapers, 228 .

to or by husband or w ife, 229 .

funct ions of court and jury as to publication,
228.

mal ice
,
23 3 .

pr iv i lege, qual ified, 2 3 4, 2 3 8.

mal ice and p riv i lege, 2 3 3 et seq.

indi rectly defamatory words, 209 etseq.

insertion of plaintiff’

s name in bankrupt l ist, 210.

words complained ofmust be set out in statement of claim,

21 1 .

meaning of innuendo , aquestion for the court
,
ib.

charg ing amunic ipal corporation w ith corrupt practices is
not l ibellous, 2 1 3 .

w ithout p roof of special damage, ib.

pr iv i legemay be absolute or only p rimci facie, 2 3 3 et seq.
functions of court and jury , 2 3 5, 23 6 .

parl iamentary proceedings, 2 3 4, 23 8 .

judicial p roceedings, ib .
,
23 8 .

publ ic or p rivate duty , 23 4.

mal ice and p r iv i lege, 2 3 7 .

statement Ofw itnesses, 2 3 9 .

mi l itary court of inqu i ry , ib.

reports of legal p roceedings, ib.

reports ofquasi judicial proceedings, 240.

newspaper reports Ofmeet ings, 224.

speeches at county and town counci ls, etc. ,
23 9 .

statements of counsel , 2 3 8.

bo ndjide comp laints, 243 .

petitions of a publ ic nature ,
242 .

communications to execut ive government
,
243 .

aliter when made mal iciously and w ithout p robable cause,

243 .

communications by servant to master concerning thi rd
person, 247 .

slander , p leading justification ofwhen evidence ofmal ice, 147.

of title, 24, 2 1 4.

confidential advice, 244.

social and moral duty , 241 et seq.

character of candidate for office,
245.

statementmade to a person hav ing a corresponding interest,
ib.

aliter , when made to persons not having a corresponding
interest, 246.



584 INDEX .

DEFAMATION continued.

damages. See DAMAGES .

repetition ofdefamation,
249 .

pr inting of verbal slander , 250.

communication by thi rd party , ib.

l ibels by newspaper p ropr ietors, 251 .

apology for publ icationofat the earl iest Opportun ity, ib.

ev idence in mitigation ofdamages, ib.
l imitation of actions for , 252 .

DEFECT. See FRAUD .

DEFEN CE . See ASSAULT.

DETINUE ,

action of, 569 .

judgemay order return Of specific goods in, ib.

D ISAB IL ITY to sue or to be sued for tort, 72 et seq. See

L IMITATION .

D ISPARAGEMEN T , by trader of r ival ’s goods gives no cause Of

action
,
21 3 , and see DEFAMATION .

D ISPOSSESSION ,

definition of
, 551 .

plaint iffmust rely on strength ofhis own t itle, 552.

mere possession ev idence of t itle for defendant , ib.

p laintiff’s title need not be indefeasible, ib.

jus tertii avai lable by defendant , but not by p laintiff ib.

landlord claimant need not p rove his t itle, ib.

tenant may Show exp i ration of landlord’

s title, ib.

master and servant , 553 .

liceiisor and l icensee, ib.

claimant
’
s t itle may be legal or equi table, ib.

l imitation, 554.

disab i l ity , ib.

acknow ledgment of t itle, ib.

ecclesiastical corporations, ib .

commencement of period of, ib.

discontinuance of possession, 555.

mere entry and continual assertion of claim no

running of statute, ib .

DOGS ,

no isy
,
43 4.

l iab i l ity Of owner for injur ies by . See FEROCIOUS AN IMALS.

inju ry to
,
558 .

ki ll ing in selfodefence, 562 .

k i l l ing in defence of sheep or cattle, ib.

k i ll ing in defence of game, when justifiable, ib.

DOOR ,

careless shutting, of rai lway carriages, 3 73 .

contributory negl igence by leav ing hand on, 3 76 .

EARLIEST OPPORTUN ITY ,

meaning of, 1 69 .
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F IREWORKS, near highway . See N UISANCE .

FIRES,

k indled for the purposes of agr iculture
,
when owner l iab le for

and when not , 3 0, 3 1 , 3 4, 3 5.

statute 1 4 G eo . I I I . not appl icable when caused by negli
gence, 3 1 .

sparks from passing locomotives
,
l iab ility of railway com

pan ics, 3 3 .

l iabi l ity of steamboat for communicating , 57.

FISHERY ,

r ights of
,
defined, 484.

origin Of rights Of
,
486 .

common of, 487 .

publ ic rights of, ib.

meanings of free fi shery and several fishery
,
488.

several fishery in tidal waters, ib.

copyhold fisher ies, 489 .

disturbance of ib.

FOLLOW ING persons for purposes of coercion
, 3 1 9 .

FORE IGN COUNTRY , torts committed in, when remediable in
England, 69 et seq.

FORE IGN SOVERE IGNS
,
not l iab le for torts, 74.

can waive thei r p r iv i lege
,
ib.

FRAUD , 298 et seq.

definit ion of, 298.

actionable
,
definition of, 40.

moral del inquency necessary , 299 et seq.

deceit , action for not maintainable unless actual moral
fraud , 3 00.

Meter when act ion is to set aside contract for mater ial false
representations

,
298.

w ife cannot bring action against husband’

s relatives for false
representations as to husband’

smeans
,
3 07 .

difference between action for false representation and one

for deceit
,
298 .

judicial difference of op inions as to, now set at rest by Derry v .

P eek, 298 et seq.
exception to necessity for moral del inquencymade by D i rectors'
L iab i l ity Act , 3 00.

when act ionable
, 3 02 .

false statement as to credit
,
ib. , 3 04.

false representation as to construction of bu ildings, 3 03 .

untrue notice from defendant the lessor of a farm, 3 04.

forged cheque, 3 05.

actual fraud, how p roved,
ib.

false representation of value Of business to purchaser , 3 07 .

false rep resentation of soundness of a dangerous instru
ment , ib.

fraudulent prospectus, 3 08 ci seq.

fraudulent consp i racy with the plaintiff’s agent, 266 .

dishonest intent to benefit defendant not necessary , 3 09 .

ly ing p ractical joke, ih.

inducement by deceitful rep resentations to commitunlawful
act, ib.
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FRAUD— continued.

when actionable— continued.

l iab i l ity for fraud Of agent , 3 09 et seq.

fraud must have been in relation to some matter w ithin
the agent's authority, 3 09 .

fraudu lent character must be in w riting to be actionable,
3 04.

FRAUDULENT CONCEALMEN T
when actionable, 3 1 1 et seq.

conceal ing infectious disease in p igs, 3 1 2 .

mere abstinence from mentioning a known defect is not

actionable, 3 1 3 , 3 14.

the exp ression w ith all faults
,
does not cover all frauds,

3 1 2 .

l imitation, 3 1 4.

FUNERAL EXPENSES not recoverable under Lord Campbel l ’s
Act, 41 6 .

GAME,

p roperty in, not absolute, 558.

k ill ing dog in order to p reserve, w hen justifiable, 562 .

GOODS. See TRESPASS, WRONG FUL CONVERSION , NEGL IGENCE .

GRATUITOUS DUTIES
,
when misfeasance in performance Of,

g ives r ise to an action, 67.

GUN ,

injury to thi rd party by exp losion of a warranted, 65.

accidents caused by , w ithout negl igence, 28 .

HAIRWASH , injury caused by po isonous, 65.

HIGHWAY ,

defective, 42 .

obstruction of, remedy by indictment
,
1 3 .

obstruction of, a publ ic w rong, 21 .

obstructing , special damage necessary to enable an individual
to sue , 1 4, 15.

unauthorised obstruction of, corporation not responsible for

damages caused by , 21 .

rai lway crossing , duty of rai lway company , 20.

sidewalk , defective condition Of
,
l iab i l ity of city corpora

t ion, ib.

dedication of, to pub l ic not a grant of the land, 549 .

trespassmay be maintained by grantor of, for unreasonable use
Of it , eac. gr . , obstructing his right of sporting

,
542 .

shade trees on
,
trespass may be maintained by owner of land

adjoining for damage to , 8.

HORSE ,

acc ident caused by a runaway , when excusable and when not,
29

, 89 .

measure ofdamages for injury to, 156 .
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HOUSE , l iab il ity for ruinous state of. SeeN UISANCE .

HUSBAND ,

liable for torts ofw ife, 79 .

not l iable for wife
’

s torts whi lst judic ially separated from
him, 81 .

not ent itled to impr ison his w ife, 510.

to damages for personal injury and suffering of

w ife , caused by doctor ’s neglect to attend
according to contract , 66 .

action w i l l lie for al ienation of affections from w ife
,
1 0.

tak ing away w ife from,
ib.

w ife cannot b ring action against husband’s relatives for false
rep resentation as to husband’smeans, 3 07 .

aliter w ith regard to a volu ntary separat ion
,
81 .

ICE , when a publ ic nu isance, 41 , 44.

l iab i l ity of rai lway company for ice on p latform
,
43 .

IM MORAL ITY . See DEFAMATION .

IMPR ISONMEN T , and see CONSTABLE .

false, what constitutes, 504, 51 6 .

moral restraint constitutes, ib.

total restraint necessary , 505.

by judges and magistrates. See JUDG E .

by pr ivate person, 51 7 .

by pr ivate persons and constables, 51 9 et seq.

arrest w ithout a warrant , when justifiable , 519 ci seq.

arrest of suspected felon , 51 9 , 526 .

arrest of breakers Of the peace , 52 3 et seq. , 528.

arrest for misdemeanou r w ithout a warrant, 529 et seq.

night offenders, 529 .

alieious injuries, ib.

vagrants, ’Zb.

braw lers, ib .

general p rotection of judicial Officers, 51 1 .

no protection if cou rt has no jurisdict ion, 51 2 .

what const itutes jur isdiction,
ib.

where p rimdfacie jur isdict ion, 514.

for contempt of cou rt , 51 8 .

by county court judge , 51 9 .

by just ice, ib. , 51 9 .

may personal ly arrest one who commits felony or b reach
Of the peace in his p resence, 51 9 .

habeas corpus, 53 2 .

l im itation Of act ion for , ib.

is a continu ing tort , ib.

in cases of justices and constables, ib.

notice ofact ion to justices and constables, ib.

damages for , 154.

aggravat ion Of damages, 1 7 3 .

false
,
municipal corporation may be l iable for , 99 .

INCORPOREAL HERED ITAMENT , injury to. See SUPPORT,
L IG HT

, W ATERCOURSE ,
W AY

,
and COMMON .

INEVITABLE ACCIDENT . See ACC IDENT .
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INJ URIA— continued.

classification of
,
22 .

injury to p laintiff’s r ight
,
damages may be recovered

though none p roved, 1 2 .

INJ URIA SINE DAMNO, 9 .

INSAN ITY
,
imputation of. See DEFAMATION .

INSOLVEN CY , imputation of. See DEFAMATION .

INTENTION ,
not alwaysmaterial in torts

,
24 et seq.

IN TIM IDATION ,
when actionab le

, 3 1 9 .

INVITATION ,
l iab i l ity when exp ress or implied given, 27 , 68.

INVOLUN TARY TORTS,
when actionable

,
25, 26 .

JOINT OWNERS
,
trespasses of

,
towards each other

, 549 , 567.

JOINT TORT-FEASORS,
l iab i l ity of

,
1 74 et seq.

what rights of contr ibution between
,
1 76 .

recovery ofdamages
,
bar to act ion against others

, 1 75, 1 76 .

JUDGE
statements Of, absolutely p r iv i leged communications, 2 3 8.

mag istrate may arrest felon or breaker of peace if offence com
mitted in his p resence, 51 9 .

if offence not committed in his p resence, must issue
warrant , ib.

judicial offi cer Of inferior court not l iable for a w rongful im
p risonment comm itted erroneously if acting w ithin his

jur isdiction
, 51 2 , 51 3 .

no action l ies against , in respect of any acts done in judicial
capacity , ib. , 51 3 .

p rimei facie jur isdiction is sufficient if
,
through ignorance of

some fact Of which he could have no know ledge, he has no
jurisdiction , 514.

power of
,
to commit for contempt, 51 8.

of county court, power of, 51 9 .

no action against mag istrate unti l judgmentquashed, 515.

general p rotection of
, 51 9 et seq.

JUD ICIAL PROCEED INGS, how far p riv i leged communications
,

2 3 8
,
2 3 9 .

JUR ISD ICTION . See JUDGE .

J US TERTII

defendant in ejectmentmay set up, but not claimant, 552 .

may be set up in trover where defendant not bailee or

agent
,
566 .

JUSTICE OF THE PEACE . See IMPRISONMANT and JUDGE .

JUSTIF ICATION . See DEFAMATION ,
ASSAULT, TRESPASS, IM

PRISONMENT.
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LANDLORD ,

t itle of, cannot be disputed by tenant, 553 .

when l iable for nu isance on demised premises, 443 et seq.

LATERAL SUPPORT , right to of adjoining owner
,
448.

LECTURES. See COPYRI GHT .

LIBEL
,
3 8, and see DEFAMATION and INJUNCTION .

L ICENSEE ,

amere
,
stands in the position of one of the fami ly as regards

injur ies caused by nu isances
,
3 3 4.

possession of, is the possession of the l icensor
, 553 .

l iable for damage to thi rd party , 29 .

L IEN , sale ofgoods held under
,
a w rongful conversion, 565.

LIGHT AND AIR ,

no r ight to, ea:jure naturce, 457 .

right to
,
can only be p rescr iption, grant or reservation,

458, 460.

in general no right to air can be gained
, except by express

grant, 459 .

aliter for access Of air through defined Openings or pas
sages, ib.

injunction for depr ivation of
,
1 82.

where damages instead of, ib.

acqu i red right to l ight in respect ofw indows, 459 .

rights of adjacent p roprietors purchasing from a common

vendor , 461 .

no imp l ied reservation by a vendorof r ight to l ight, ib.

reservation of r ight to ,
is seldom imp l ied, ib.

no excuse that plaintiffhas contributed to a diminution of, 466 .

new bu i lding on Old site inher its the old rights of l ight , 461 .

enlargement ofancient l ights, 466 .

dominant tenement must be a bu i lding , ib.

impl ied grants of l ight
,
460.

a man cannot obstruct on p roperty granted by him to another
,

ib .

rights to l ight gained by prescription,
462 .

interruptions sufficient to rebut p rescription,
463 .

no interruption allow ed after nineteen years
,
ib.

but injunction not granted unti l full twenty years, ib.

twenty years enjoyment b inds reversioners
,
ib .

right to access ofair
,
ih.

degree ofdiminution of l ight g iv ing r ise to action,
465.

LIMITATION ,

of actions'of tort
,
1 3 7 et seq.

reasons for , 1 3 7 .

commencement ofperiod of, ib.

Statute Of
,
when once beg ins to run no subsequent disab i l ity

w i l l stop it
,
1 47 , 1 48 .

Statute of L imitation,
has no appl ication to the case of a

trustee or other fiduciary agent, 149 .

Statute of L imi tations is not a bar to an action for criminal
conversation

,
1 47 .

when tort consists of actual damage , commencement of period
of, 141 .
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LIMITATION— ce ntrew ed.

infancy
,
1 3 8 .

conversion
,
1 42 .

Of actions against road companies, 1 3 8 .

mun icipal corporat ion for non-repai r of high
ways

,
1 3 9 et seq.

for malpractice, 1 3 8 .

for tak ing away support of lands, 142 .

for negligence in the construction ofdrains
,
1 3 9 .

for recovery of chattels, 142 .

for fraudulent misrep resentation
,
1 3 9 .

for recovery of possession of land
,
143 et seq. , 1 49 .

great distinction between Real P roperty L im itation Acts and

those relating to chattels, 1 43 .

concealed tort, 141 et seq.

continuing torts
,
1 46 et seq.

disab i l ity , 1 48 .

disab i l ity , definition Of
,
1 49 .

disab i lity ar ising subsequently to commencement of period, 1 47 .

commencement of period when tort continuing
,
1 46 .

in particular cases. See under the several headings Of those

cases.

under Employers L iabil ity Act, 1 25.

LOSS OF SERVICE . See SEDUCTION .

LUNATIC l iab le for his torts, 75.

MAG ISTRATE . See JUDGE .

MAIN TENANCE ,

definition of, 276 .

whenaction maintainable for
,
276 et seq.

not where common interest between maintainer andmain
tained , 277 et seq.

distingu ished from malicious p rosecution,
277.

nor where maintainer actuated by charitablemot ives, 279 .

MAL ICE
,
definition of

, 3 7 , 41 , and see DEFAMATION .

MAL ICIOUS ARREST
,
3 8, 271 et seq. , and see IMPRISONMENT.

MAL ICIOUS PROSECUTION ,
3 8.

definition of
,
254.

when actionable, 255, 509 .

when action cannot be maintained against p rincipal , 86 .

factors necessary for maintaining actions for, 255.

p rincipal , when liable for agent’s p roceedings, 87 .

corporation liable for , 76 , 269 .

agency , ends where malice begins, 87 .

unauthorised insertion by magistrate Of theword feloniously
will not make p rosecutor liable to an action of, 260.

a comp lainant not l iab le who acts in good faith for mistake Of
mag istrate, ib.

information under the Cr im inal Law Amendment Act not a

p rosecution,
259 .

(1 ) P rosecution by defendant, 258 .

p rosecution ordered by a magistrate not sufficient, 259 .

mistake ofmagistrate, ib.
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MASTER AND SERVANT— continued.

master not l iable for injur ies caused by servant while driv ing
master ’s carr iage on business ofhis own

,
101 .

rat ification of servant’s tort, 8 3 .

master not l iable for torts commi tted by persons employed by
servant to do his work , 85.

contractor or intermediate emp loyer l iable for torts of work
men

, 86 .

master not l iable for torts of servant when latter employed by
thi rd party , 95.

fellow -servant
,
negl igence of

,
master not l iab le for , 1 10.

temporary emp loyment by a thi rd party excusesmaster
,
100.

unauthorised delegation by a servant of his dut ies excuses

master from delegates’ torts, 84.

when person l iab le at common law for injur ies caused by
servant to fellow -servant , 1 10, 1 20. And see EMPLOYERS ’

L IAB IL ITY ACT .

master not l iable where there is common employment or

a voluntary acceptance of r isk , 109 et seq.

aliter where injury caused by b reach of statutory
duty, 1 1 8.

or by master ’s negl igence, 1 1 0.

meaning of common employment, 1 1 2 .

common employment , aquestion offact
,
1 1 1 , 1 1 6 .

delegation of duty Of hi ring servants to competent person
,

1 1 3 .

personal negl igence ofmaster , 1 10, 1 1 7 .

master know ingly emp loyinganunskilful servant, 1 1 1 ci seq.
duty Of to hi re competent servant , 1 1 3 ci seq.
when l iable for defect ive machinery or defective

system
, 1 1 7 ,

1 20 et seq.

servant ’s know ledge of dange r , when a bar , 1 1 7 et seq.

volunteer helpers are in the position Of servants w ith
regard to su ing the master for negl igence of his

true servants, 1 21 .

aliter where acting w ith master’s consent or

acqu iescence, 1 22 .

MAX IMS OF LAW , 3 .

MEASURE OF -DAMAGES. See DAMAGES.

MED ICAL EXPENSES. See CAMPBELL ’S (LORD) ACT.

MED ICAL MEN,

negl igence of, 6 3 .

slander ing. See DEFAMATION .

MINE , flooding of
, by water b rought by defendant on to his land

actionab le w ithout p roof ofnegl igence, 3 1 et seq. , 43 0.

aliter where defendant only al lowed natural percolation, 43 1 .

MISFEASAN CE,

l iab i l ity for
, 67 .

by rai lway companies carry ing passengers to whom they have
not issued t ickets, 68.

MISREPRESENTATION .

‘

See FRAUD .

MISTAKE,
no justification

,
24

, 25.
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MITIGATION . See DAMAGES.

MORAL GU ILT , 3 7, 40.

MUN ICIPAL CORPORATION . See CORPORATION .

MURDER . See DEFAMATION .

MURDERER ,

no civ i l remedy against, by fami ly of murderedman, 1 6 .

NECESSITY,
right of way, 475.

may excuse what would otherw ise be a tort, 25, 3 4, 54.

NEGL IGENCE . See also PROFESSIONAL MEN , MASTER and
SERVANT , and CONTRACTOR .

defin ition of
, 3 2 3 , 3 29 .

allow ing dangerous hole to exist
, 3 25.

when actionable, 3 24 et seq.

not actionable unless it be p roved that the injury suffered
ought reasonably to have been antic ipated by defendant

,

3 3 5.

blasting operations, accident follow ing , 3 7 .

auctioneer sel l ing goods at ru inous sacr ifice
, 60.

rai lway company , 62 , 64.

dangerous S ituat ion,
responsib i l ity for , 3 6 .

drugg ist’s mistake inmak ing up p rescription, 65.

duties gratuitously undertaken, 67 .

dangerous stack ing ofhay, 3 3 0.

entrusting loaded gun to inexper ienced servant girl , ib.

erecting dangerous stage for use Of p laintiff, 3 3 3 .

dock master inv iting vessel to take up a dangerous berth
, 3 3 4.

burst ing Of water company ’

smains
, 3 29 .

damage caused by extraordinary flood, ib.

custody of dog entrusted to a rai lway company , ib.

col l ision in harbour , 3 24.

hotel p rop rietor fai l ing to comply w ith F i re Escapes Act, ib.

fi re for agr icultural purposes
,
ib.

damage to bu i lding by blasting operations, 3 26
injury to p laintiff’

s horse in stable,
defendant not l iable or

,

3 26 .

sparks from portable steam engine
,
ib.

duty ofcustodian of dangerous things, 3 27 .

defective fence allow ing horse to stray on highway , ib.

duty ofuser ofhighway , 3 28 .

ofpropr ietors of publ ic conveyances, ib.

of carriers,
ib.

of occup ier of premises, 3 28, 3 3 3 , 3 3 4.

Of owners of adjoining p remises, 3 29 .

hai r wash compounded of dangerous chemical ingredients, 3 3 0.

dangerous goods, ib.

accidents to persons com ing on business, 3 3 3 .

aliler w i th regard to accident to unauthorised v isitor , 3 3 5.

“ trap
,

” l iab i l ity for , ib.

negl igence of rai lway company , 3 3 7 cl seq.

unfenced rai lway track , 3 3 6 , 3 41 , 3 71 .

responsib i l ity not freed by fulfill ing statutory requi rements,
3 3 7 .

neglecting to r ing bel l at level crossing , 3 3 7 , 3 44, 404.

Q Q 2
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NEGLIGENCE— continued.

negl igence of rai lway company -continued.

not applying air brakes
,
3 3 9 .

contr ibutory negl igence, 3 40, 3 42 , 3 49 , 3 51 .

use of foreign rai lway car
, 3 41 .

accident through not stopp ing a reasonable time at station,

ib.

height of freight ears, 3 42 .

neglect to guard level crossing , 3 43 .

accident in sleep ing berth when
,
andwhen not

,
attr ibutable

to, 3 44, 3 46 .

excessive speed of street rai lway
, 3 46 , 3 48.

electr ic car not under sufficient control , 3 47 , 3 56 .

fi re caused by cinders from locomotive, 3 87 et seq.

neglecting to stop at level crossing , 3 76 .

not stopp ing a reasonab le t ime at station, 3 84.

unfenced embankment , 3 94.

negl igence ofmunicipal corporat ions
neglect to remove ice or snow from Sidewalk , 3 51 etseq.
defective highways, 3 55et seq.

overhanging trees, 3 58.

b roken bridge , ib.

obstruction of road, 3 61 .

construction of roads and br idges
, 3 62 .

notice of accident, 3 3 6 .

dangerous and savage animals, 3 3 1 .

when scienter necessary , 3 3 2 .

when scienter not necessary , 3 3 2 , 3 3 3 .

negligence amere relative term , and var iesw ith ci rcumstances,

3 3 6 .

p roof of necessary , when statute author ises the act which
caused damage. 10.

onus of p roof of, 3 6 , 401 et seq.

generally on p laint iff
,
401 .

aliter where the accident w ould not be l ikely to happen
w ithout negl igence

,
402 , 407 .

runaway horse, 402 .

accident capab le of two explanations
,
403 .

heavy article dropp ing out ofw indow ,
404 et seq.

contr ibutory , 3 68 et seq.

cattle straying upon a rai lway , ib.

Obstruct ions on highway , 3 7 3 .

accidents on elevators, &c. , 3 80 ci seq.

negl igence in leav ing unguarded trap in publ ic office, 3 78.

cont inuous use of what is known to be dangerous is, 1 8 .

where contributory
,
afi ords no excuse, 3 74, 3 80, 3 86 .

contr ibutory negl igence of carrier to whom p laintiff has
entrusted himself, no excuse, 3 97.

contributory in infants, 3 98 .

negl igence of defendant must be the p roximate cause of

damage, 3 89 .

comb ined,
of defendant and thi rd party , 3 99 et seq.

actions by rep resentatives of a person k illed by. See

CAMPBELL ’S (LORD) ACT .

duties of judge and jury in actions for , 407 .

mode of estimating damages caused by , 288. And see

DAMAG ES.

l imi tation ofactions for , 408.
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NU ISAN CE— continued.

p r ivate
,
affecting corporeal hereditaments— continued.

statutory r ight to commit
,
43 8.

not impl ied unless the statute necessar ily imports
it

,
43 8 et seq.

tenant not l iable for accidents caused by snow falling
from roof, 43 3 .

l iab i l ity for nuisances created by business premises,
442 et seq.

p remisesadjoining highway
,
l iab il ity ofoccupier of,442.

aliter if landlord covenants to do repai rs
,
443 .

weekly tenancy , ib.

l iab i l ity of tenant who covenants to repair
, ib.

landlord’s responsibil ity for dangerous structure, ib.

affecting incorporeal hereditaments
,
444 et seq.

easements, 447 .

p rofits ap rendre, 448.

serv itudes, 446 .

ti tle to easements
,
ib.

disturbance ofnatural r ight to support, 448.

r ight ar ises exjure naturce, 449 .

r ight may be released by agreement, ib.

r ight not extended to remote owners whose

support has been weakened by acts of inter
mediate owner , 450.

subterranean water , 451 .

the damage must be mater ial , 449.

but pecuniary loss not essential , 451 et seq.

rai lway and canal companies have no right of

support, 452 .

r ight of support for land burdened w i th bu i ldings, ib.

right can be gained only by p rescription or grant, ib.

r ight acqui red by twenty years’ user , 455.

r ight may be Similarly acqu i red for support from
adjacent houses, 456 .

where natural r ight to support is infringed the conse
quent damage to amodern house may be recovered,
ib .

r ight to l ight and air . See L IGHT AND AIR .

r ight to watercourse. See WATERCOURSE .

r ight to ways. See WAYS.

remedy by abatement, 493 et seq.

not appl icable to p rospective nu isances, 495.

when not ice is necessary , ib.

remedy by injunction . See INJUNCTION .

remedy of reversioner
,
497 .

l imitation
, 498.

OBSTRU CTION
of entry to places of business, 21 .

of road, 1 4.

of l ight and air . See L IGHT AND AIR .

OUSTER . See D ISPOSSESSION .

PARTNERS, l iab i l ity of
,
for each other’s torts, 1 3 1 et seq.

.l iab i l ity for torts other than fraudulent misapprop riations, 1 3 3 .

l iab i l ity for fraudulent misapprop r iat ions, 1 3 4, 1 3 5.
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PARTNERS— continued.

l iab i l ity is joint and several
,
1 3 3 .

l iab i l ity for professional negl igence ofone of the partners, ib .

mal icious prosecution outside the authority of a partner
,
1 3 4.

l iab i l ity for defamation
, ib.

fraudulent guarantees, exempt ion from l iab i l i ty , ib.

PARTY-WALL
,
trespass to , 549.

PATENT DEFECT . See FRAUD .

PERJURY
,

no action l ies for consequences of, 1 95.

imputation of
,
not actionable, unless made w i th reference ,to a

judicial inqu i ry , 220.

PERSONAL PROPERTY , trespass to . See TRESPASS.

P I CKETING , 3 1 9 .

P IT, accidents from unguarded, 26 .

POISONOU S TREES,
27 .

POSSESSION . See TRESPASS AND N U ISANCE .

PRESCR IPTION . See L IGHT AND AIR
, N U ISANCE , SUPPORT

WATERCOURSE , WAY
, and COMMON .

PRINCIPAL ,

l iab i l ity of for agent’s torts, 81 .

exceptions to , 82 , 8 3 .

l iab i l i ty of for contractors and other agents, 86 et seq.

not l iable for mal icious act of agent, 87 .

when l iable for agent’s acts, 90.

when l iable for agent’s unlaw fu l acts, 90.

PR INTER . See DEFAMATION .

PRIVATE WAY . See WAY .

PR IVILEGED COMMUN ICATIONS. See DEFAMATION .

PROBABLE CAUSE . See MAL ICIOUS PROSECUTION .

PROBABLE CONSEQUENCE , every man p resumed to intend
the, ofhis acts, 25.

PROFESSIONAL MEN ,
negligence of, 6 3 .

PROXIMATE CAU SE,
41 cl seq.

PU BLIC AU THOR ITIES PROTECTION ACT, et seq.
l imitation in favour of publ ic Officers and authorities

,
149 , 150.

contractor under publ ic author i ty cannot claim p rotection, 150.

PUBLIC CONVEN IENCE ,
does not justify a tort to an individual ,

1 90.

PUBLIC NU ISANCE . See N UISANCE .

PUBL I C R IGHT
,
invasion of does not entitle to action w ithout

special damage to plaintiff, 14.
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PUBL IC WORK , causing depreciation of p roperty
, doesnot entitle

particular owner to claim compensation
, 1 6.

PUBL ICATION . See DEFAMATION .

QUIA TIMET INJUNCTION
,
1 89.

RAILWAY COMPANY . SeeNEGL IGENCE
,
MASTER AN D SERVANT

,

CONTRACT, M ISFEASAN CE , N UISAN CE , and CORPORATION .

RATIFICATION . See MASTER AND SERVANT.

RECAP TION ,
remedy by

,
568.

REMEDY OVER FOR DAMAGES. See CORPORATIONS.

REMOTENESS ofdamage
,
41 et seq.

REPLEVIN , action of, 569 .

REVERSIONER ,

may enter into and inspect p remises
, 542.

remedy of, for injury to land, 497 .

remedy of, for trespass, accompanied by a denial of title, ib.

remedy of
,
for Obstructions, ib.

no remedy g iven to , for mere transient trespasses
nu isances

,
ib.

some injury to the reversionmust be p roved, 498.

remedy of, for injury to personal p roperty, 564.

R IGHTS,

absolute infr ingement of, 1 2 .

p r ivate
,
torts founded on the di rect infr ingement Of, 449

qual ified p r ivate, infringement of, 1 2, 21 .

publ ic, infringement of
,
1 3 .

R IVER . SeeWATERCOURSE .

R IVER WALL
,
damage through insufficient height of, 44.

ROAD COMPAN IES
,
l iab i l ity for obstructing highway, 56.

RU INOUS PREMISES. See NU ISANCE .

RUNAWAY HORSE ,
l iab i l ity of owner , onus of p roof, 25.

SCIENTER . See FEROCIOUS AN IMALS.

SCU LPTURE , copyright in. See COPYRIGHT .

SEDUCTION ,

right Of action for does not surv ive to the administrator of

orig inal p laintiff
,
1 94.

act ion for , whence arising
,
280.

under gu ise of courtship
,
1 68 .

of servant from master ’s emp loy is actionable, 281 .

relation ofmaster and servant essential , 284.

contract 0 serv ice, when impl ied,
284 et seq.

debauching plaintiff’sdaughter , 280 et seq.
act ion by person in locoparentis, 287 .

proofofloss ofserv icenecessary to sustainanact ion for , 280etseq.
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STATUTE ,

does not take away common law r ights in general , 57 .

nor
, unless very exp l icit, does it excuse a nuisance, 1 89 .

STATUTE L IM ITATIONS,
w i l l bar r ights of an infant, 149 .

aliter where fiduciary relationship exists, ib.

when once beg ins to run no subsequent disab i l ity w i ll
it

,
148.

STATUTORY DU TIES,
breaches of, 52 et seq.

where no r ight created in favour of the plaintiff there is no
action maintainable

, 52
no action where statute only intended to p revent mischief of a
different character to that suffered by plaint iff

,
55cl seq.

sometimes injured party is restricted to the statutory penalty
,

53 et seq.
pr ivate Act , remedy for breach ofduties imposed by , ib.

STATUTORY PRECAUTIONS, observance of
,
does not restrict

Common Law l iab i l ity
, 57 .

STREET RAI LWAYS,
col l ision w ith vehicle

,
excessive speed, 3 46 .

motorman
,
duty of, must have car under ful l control , 3 47 .

contr ibutory negl igence of p laintiff
, 3 48 et seq.

duty of
,
to keep road in repai r , 442 .

STR IKERS, torts by, 3 15et seq.
SUE

,
who may for a tort, 72 .

SUED
,
who may be, for a tort, 73 .

SU PPORT . SeeN UISANCE .

TENAN T See LANDLORD .

cannot dispute landlord’s t itle, 553 .

but may Show that t itle has exp i red, ib.

TENANTS IN COMMON cannot maintain trespass against each

other , 72 .

TITLE . See TRESPASS and D ISPOSSESSION .

TOOLS, hiding , of blackleg , 3 1 9.

TORT ,
definition of

,
7 .

nature of a, discussed, 7 cl seq.

effect of the absence of one of the severa factor consti
tuting , 9 .

ev i l mot ive not an essential ingredient in, 3 7 .

classification Of
,
22 .

who may sue for a, 72 .

who may be sued for , 73 .

ar ising out of contract, 60.

waiver Of, 571 .

committed abroad
, 69 et seq.

cont ract and tort, relation of
, 60.

l imitation of actions for , 1 3 7 .
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TRADE COMBINATIONS not tortious, 3 20.

TRADE MARKS, infringement Of
,
remediable by injunction, 185.

TRADE UN ION , l iab i l ity of for torts, 78.

TRADES UN IONS, torts by members of
, 3 15et seq.

TREES on highway, damages recoverab le by owner of adjoining
land for injury to

, 8 .

TRESPASS. And see also D ISPOSSESSION .

(1 ) To L ands (quare clausum fregit), 53 3 et seq.

definition, 53 3 .

what it consists of
, 53 4 et seq.

dr iving nai ls into wal l is, ib.

by straying cattle, ib .
, 53 6 , 53 8 .

isolated acts of, committed on w i ld land
, w i l l not g ive ti tle

under Statute Of L imitat ions, 53 5.

any user going beyond that author ised
,
53 8 .

conveying of land and t imber
, ib.

injury to ripar ian owner
,
ib.

w i lful destruction Of p roperty
, 541 .

in re-tak ing goods, justifiab le, 542 .

in dr iv ing cattle Off p laintiff’s land, when justifiable ib.

in distraining for rent
,
justifiable, ib.

in executing legal p rogress
,
justifiab le

,
ib.

by reversioner inspecting p remises
,
justifiable, ib.

in escap ing a p ressing danger , j ust ifiable, ib.

by grantee of easement for the purpose of making repai rs
,

justifiable
,
ib.

under due legal authority , justifiable, 542 , 543 .

plea of liberum tenementum
,
543 .

trespassers, ab initio , 543 , 544.

possession necessary to maintenance ofaction for, 544.

when two people are in adverse possession
,
possession in

persons entitled, 547 .

possession dates back to t itle, 548 .

onus of proof of t itle l ies onp rimft facie trespasser , ib.

when surface and subsoil in different owners, ib.

to highways. ib.

of joint owners
,
ib.

carrying away of soi l by one Of two joint owners
,
ib.

reasonable work ing of coal mine by joint owner . ib.

injuries to party-walls, ib.

continu ing , 550.

damages for . See DAMAGES.

distress damagefeasant, 550.

limititation of actions for , ib.

To Goods and Chattels (de asportatis bonis), 556 et seq.

what is, 556 .

to animals, 405, 556 .

destroying goods, 556 .

good intention no excuse, 558.

destruction of goods by bai lee, 556 .

excessive sale by sheriff, 557.

injuring animals, 558.

conversion by innocent purchaser , 559 .

revesting of stolen goods in orig inal owner on p rosecution
of thief, notw i thstanding a sale inmarket overt, 560.



604 INDEX .

TRESPASS— continued.

(2) To Goods and Chattels (de asportatis bonis)— co ntinuecl

purchasing goods w ithout t itle
, 560.

purchasing goods in market overt , ib.

no trespass if plaintiff in fault
, 561 .

aliter w ith regard to goods Obtained by fraud, ib.

no remedy ifanimals get injured whi lst trespassing , unless
defendant used unreasonable force, 502 .

w rongful alteration or mixing up of goods p revents the
person altering from maintaining an act ion for the

mater ials or goods w ith which the alteration was made

or mixed
,
561 .

unauthor ised painting of carriage, ib .

trespass in defence of p roperty , ib.

shooting a t respassing dog, when al lowable, ib.

trespass in self-defence, 1 7 , 561 .

trespass in exerc ise of r ight
, 562 .

trespass in exercise of legal author ity , ib.
conversion to enforce pledge, ib.

possession necessary to maintenance Ofaction, 563 .

possession fol lows t itle, ib.

bai lee del iver ing goods to an unauthor ised person revests
possession in bai lor , 564.

sale by a person hav ing a l ien is a trespass, 565.

damages for sale of goods by person hav ing a l ien,
ib.

adm inistrator may maintain trespass for injur ies to goods
connnitted before grant of administration,

ib .

SO may a trustee when possession actually in cestui

que trust, ih.

what possession suffices, ib.
possession of finder , 565.

possession, primfi facie p roof of title, 566 .

defendant cannot in general set up jus tertii, ib.

trespasses of jo int owners, 567
trespass ab initio, ib.

recaption ,
568 .

action for trespass, ib.

action of rep lev in, 569 .

waiver Of tort, 571 .

stolen goods, 572 .

l imitat ion, 57 3 .

bai lee maintainable by , 73 , 566 .

owner Of goods let on hi re, maintainable by, 566 .

TRESPASS TO THE PERSON , 500 et seq. See ASSAULT AND

BATTERY and IMPRISONMENT .

defin ition of, 500.

onus of p roof, ib .

justificat ion of, 506 et seq. 0

ev idence of publ ication of l ibellous articles admwmble in

action for assault, 506 .

self-defence, 508 .

defence of p roperty , ib.

TROVER . See WRONG FUL CONVERSION .

TRUSTEE may maintain trespass or conversion for injur ies to
goods when actual possession in cestui que trust, 565.
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WAY— continued.

right str ictly l imited by terms of grant or by mode ofuser
,
475

r ight of, Ofnecessity , ib.

cesser of right when necessity ceases
,
ib.

impl ied grants ofway over p r ivate roads
,
476 .

p rescriptive r ights Ofway, ib.

W IFE ,

may sue for loss caused by the ki ll ing ofherhusband, 409 et seq.

ante nuptial and post nuptial torts of
, 79 .

l iab i l ity ofhusband for torts of
,
ib.

may sue w ithout jo ining her husband, 73 .

for al ienation ofhusband’s affections, 10.

separation and foreign divorce
,
husband’

s action for criminal
conversation

,
1 1 .

W INDOWS. See L IGHT AND AIR .

WORDS. SeeDEFAMATION .

WORKMEN ’

S COMPENSATION FOR INJUR IES ACT, 1 253 .

WRONGDOER ,

all things are presumed against a, 1 60.

w i lful intent ion not necessary to p rove against, 25et seq.
WRONG FUL CONVERSION ,

what is
,
556 .

excessive execution is a
,
557 .

good intention no excuse for Officious interference
,
ib .

sell ing another’s goods bym istake is a,
how ever bondfi de, 558 .

purchase of goods from a person not entitled is a, even by a
bona fi de purchaser , 559 .

purchase from person who has Obtained goods by fraudmay or

may not be a conversion , ib.

revesting on p rosecution of thief
,
560.

purchase of goods in market overt, ib.

possession necessary to maintenance ofaction for , 56
reversioner cannot sue for , 564.

reversioner’s remedy , ib .

possession follows title, 565.

unauthor ised del ivery by bai lee revests possession in bai lor ,

sale by one hav ing a l ien is a conversion, 565.

any possession suffices against a w rongdoer , 566 .

possession of finder
,
565.

when defendant may set up jus tertii, ib .

conversions of joint owners, 567 .

subsequent conversion Of lawfully-Obtained chattel , ib.

remedy by recaption, 568.

ordinary remedy by action ,
ib.

pow er Of judge to order restitution, 569 .

remedy by action of rep lev in,
ib.

waiver of tort , 571 .

recovery of sto len goods, 572 .

l imitat ion, 57 3 .
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