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A T REA T ISE

ON T H E LAW CONCERN ING

NAMES AND CHANGES OF NAME.

N A M E S .

ROM the legal point of view
,
the consideration of

the subject of names presents very abnormal

d ifficu lties from the in itial obstac le that it i s almost

impossible to properly define a name . With one or

two rare exception s
,
which wil l be afterwards referred

to
,
nothing in the nature of a right which can be

enforced against either a specific person or the com

mun ity at large is created either by the circumstances

of origin
,
by

-prescription or by custom . Usage and

the custom derivable from usage have created pre

cedents and procedure
,
but nothing more . These

can be rec i ted and appl ied
,
but there are no c ircum

stances in which they can be enforced
,
and

,
conse

quently
,
they are not cognisable by the law. There

i s no leading case
,
nor in fact a case of any kind

,

which has necess i tated a legal interpretation of the

conundrum
,

“ What i s a name ! and with the excep
tion

,
perhaps

,
of the D u Boulay case , 6 Moore , RC .

430 3 1 38 L.J . , RC . 3 5 ; L R. 2 RC . 430 ; 1 7



2 TREATISE ON T H E LAW CON CERN ING NAMES.

W.R. the resu lt of which was purely negative
,
in

every case in which a name has been a more or less

material i ssue
,
the real point at i ssue has been some

thing else (usual ly the interpretation o f a trust clause),
and the matter of the name has been merely correlative .
The subjec t i s compl icated by the fact that

,

haphazardly from time immemorial
,
but consi stently

s ince , at any rate
,
the reign of Charl es I I .

,
the Crown

has asserted the matter of names and changes of

name to be within its prerogative
,
but i t has

,
whilst

definitely asserting thi s atti tude through such of its

min i sters and offices as are concerned with the subject ,
as pers istently avoided putting its prerogative to the

test of legal action . I t has
,
moreover

,
and equal ly

consistently
,
conn ived at wholesale d isregard in some

other of its departments of i ts asserted prerogative ,
and in this state of uncertainty undoubtedly l ies the

responsibi l i ty for the unsati sfactory position which
exists at the moment . The few statutory enactments

which can be referred to are not of the smal lest use

in defin ing the status of a name
,
and in the attempt

to arrive at some approximation as to what that

status is, i t wi l l be necessary to glance briefly at the

origin of names .

FRON T NAM ES .

One of the earl iest evolutions in the progress of

human nature from savagery to civi l i sation i s

marked when one reaches that point of the existence

of individual ity when the use of a name is an obvious

necess ity.
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This necess ity of course goes back to the remotest

pe riod of which human law as Opposed to natural l aw

has knowledge but for the present purpose there is

not the smal lest necess i ty to touch upon the matter

at that stage . Forenames
,
or what we new term

Christian names (the earl ier form of the term is

christened of course, antedate surnames ,
personal or hereditary

,
by many centuries

,
and the

Chri stian Church in its al l-embrac ing practices of ap
propri ation of authori ty

,
and in its particular practice of

grafting rel igious ceremony of i ts own upon occasions

of ceremonial which i t found in existence
,
quickly

absorbed within its con trol an authori ty over Chri stian

names .

There is no speci fic statutory basi s for such autho

rity
,
which must be implied

,
nor i s there the smal lest

expressed legislative declaration thereof
,
but un

doubtedly the common law of this country does

recognise the existence of ecc lesi astical law, and save

in so far as i t has been specifical ly abrogated
,
o r i s in

admitted conflict with the common law
,
and therefore

inval id
,
ecclesiasti cal law unquestionably retains a

certain force and authority which cannot be ignored .

More particu larly i s this the case wh ere ecclesiastica l

law fil l s an obvious hiatus in the common law
,
and does

not conflict therewith, which was undoubtedly the
case in thi s

“

country when the law of the Church had

universal application , and nonconformity nei ther

existed in fact nor was recogn i sed by the common

law. A t a period when benefit
'

o f clergy was a part

of the law of the realm
,
defeat ing in a most notable

particu lar the operation of the ordinary common law
,
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i t i s quite id le to question the effective operation o f

eccles iastical procedure
,
although even as eccles iastical

l aw no enactment o r spec i fic authority can be re

ferred to on the subj ect of names . The common law

wil l , of course, recognise and enforce custom on proof

made of that custom
,
so that there can be no doubt

of the effect in law of a custom so widespread and
un iversal as the giving of names in baptism . The

common l aw unquestionably recognises this
,
fo r

though i t does no t forbid i t, i t nei ther provides for

no r recogn i ses any other method of acquiring a
Christian name

,
and i t i s a point which should no t be

overlooked that i t recogn i ses the inviolable charac ter

of that rel igious ceremony
,
and its unalterable effect

in conferring a Chri stian name
,
because it provides

neither through the exerc i se of the King’s prerogative

no r by any other operation of law fo r
,
nor does i t

even contemplate the possibil i ty of
,
a change of

Chri stian name .

There i s no way known to the law by which a man

o r woman can change a name which has been given

in baptism .

O f cou rse an Act of Parl iament can do anything in

this country
,
and

,
in consequence

,
any change in the

Christian name acquired by bapti sm must be made

by Act of Parl i ament . Where baptism does no t

take place
,
the Chri sti an name, though selected and

given by the parents , i s on a different footing . VVhat

ever force it may acquire , and o ne would hesitate to

say defin itely that it has any force at al l , i s derived

on ly from repute .

With the repeal of the compulsory authority of the



FRONT NAMES.

law ecclesiastic
,
by the statutory recognition of Non

conformity
,
comes the first great breach in the con

tinuity of custom . The custom and its legal val id i ty,
however

,
remain for those who incl ine to conform to

i t
,
but fo r those who decl ine such conformity , what

l aw or custom can be said to take o r have taken its

place ! Frankly
,
there i s none Nonconformists

point to the provi s ions and procedure of the Act for

the Registration of B irths , but such a supposed

custom is obviously a fal lacy . The Act is one fo r

the registration of the fact of birth , and of that only.

The inse rtion of the name of a“ chi ld is a mere matter

of convenience
,
and a desirabi l i ty for purposes of identi

fication . Whilst the A ct d istinctly provides that the

fact of a birth must be registered
,
it i s perfectly

possible for the chi ld to be registered without a

name ; the name may be subsequently added to the

register
,
but the provis ion s relating to the name

are purely permissive
,
and for al l that that Act

,

or any other Act or any law o r custom ,
provides

to the contrary , any person may l ive o r die careful ly

refrain ing f rom acquiring any Chri stian name at al l .

There are scores of cases where a chi ld d ies without

a name. So that
,
obviously

,
where a law is si lent

as to the name , i t cannot be invoked as a statutory

authori ty to stereotype o r valid ly con fer a name.

The sum total of the effect of the registration of a

name concurrently with the registration of birth
,
i s

merely an authoritative and notable record of the
commencement of repute

,
which

,
however

,
must con

tinue un interrupted ly to crystal l i se into such repute

as the law wil l take cognizance o f. Unquestionably
,
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i f nothing subvers ive of or contrary to

occurs
,
then the registered name has

certain force
,
and stands un ti l i t i s upset

act or by a repute to the contrary . The l
be put thus— that a baptismal name is 2

ferred in a method that the common law ha

for centuries
,
and which was formerly the

which a name could be conferred ; that

was one which the common law no t on ly
but made compulsory by statute , under tl

authori ty placed upon the servi ces conta

Prayer Book ; that nothing has occurred

bind ing statutory legal ity of the prescribc

bapti sm upon al l conforming members of

of England , and that the fact that con

since been made permissive and not com ;
not remove any part of the legal status

acquired in bapti sm by those who elect

A baptismal name
,
therefore

,
i s of high

than a name based upon repute only for i

may lapse o r may be destroyed and sur

contrary repute
,
bap ti sm cannot . But re]

superseded by baptism .

I f
, therefore, a chi ld has been registr

Christian name and baptised in another, th

name (which short of an Act of Parliar
changeable) i s i ts true and

“

unalterable

priority of baptism or of registration has

one way o r the other. An entire change

a time of adul t baptism is a lawful and

conferring of a name
,
absolutely operative

prior repute .
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The Church in relation to baptism permits this rite

to be performed by any person , and there i s no set

form of words essential beyond the mere declaration

of some person
,
who

,
sprinkl ing the chi ld with water

,

states that he o r she baptises the chi ld in the name of

the Father
,
Son and Holy Ghost , so that practical ly

within these very wide l imits any professed cere
monial of baptism

,
with or without witnesses , in

church
,
chapel or private house

,
i s a val id baptism

even by the law ecc les iasti c ; and consequently , a

lawful and effective conferr ing of a name . And

though the Church asks after informal baptism fo r

the subsequent ceremony of the publ ic reception of

the chi ld into the Church , there i s nothing in the

Church service to question the absolute and ab id ing

val id ity of the informal ceremony .

Where nothing which the Church w i l l recognise as

baptism takes place , there i s no conferring of a name

which the law has recogn i sed
,
for the common law

cannot make into baptism a proceeding which the

Church dec l ines to recognise as such , and though the

common law has recognised and made of authori ty

that ceremony of the Church , i t has provided nothing

as a substitute where there has been no baptism .

There does not appear to be any civi l penalty en~

forceable upon a clergyman fo r no t making a proper

entry in his Church registers after the ceremony has

taken place
,
therefore there is no guarantee that the

name given at the ceremony wi l l be properly regis

tered. Under these c ircumstances , i t i s desi rable

that the names should be wri tten and handed to the

clergyman before the ceremony , so that the chi ld may
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be cal led by the right name
,
and th .

no d iscrepanc ies in spel l ing when the

of the fact of bapti sm and of the nar

baptism is being created in the eccles

At the same time a mandamus wi

Acts relating to the making of par

compel any c lergyman to make a

register of any baptism which takes pi

There exists no machinery fo r ma
'

in a Church register. There are man]
thi s has been done

,
however

,
thougl

properly o r no t i s open to discu

registering bapti sms
, &c . made at a

the ceremonies have been performed a

uncommon in Church registers
,
and

interl ined o r out of their order of date

are always open to grave suspicion
,
co

desirable that where the necessi ty fo r

explanation thereof should be insertec
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genuine name . (There i s a poss ible exception to this
general ization in the Money Lenders Act . ) The

second poin t to be remembered i s that a change in

any name leads to doubt of identi ty . So that i f any

change in a Christian or “ front name is made
,

lasting evidence of the facts of the change should be

created at the time of the change . This can be done

by an advertisemen t in a newspaper
,
or by a deed

pol l enrol led in the High Court . A copy of a

newspaper gets lost
,
and back numbers of a paper

are no t always easy to procure
,
even when the actual

date of the appearance of the advert i sement i s known .

The T imes i s unquestionably the best paper to make

use of
,
because an index to this i s compi led and pub

lished . A deed pol l , however, i s better . Such a docu

ment does not run the same ri sk of destruction as a

newspaper , and , being formal ly enrol led , the evidence

is perpetuated beyond loss for all time to come.

But such a change is not a legal change
,
and neither

advertisement nor deed pol l can make i t legal . The

change i s no more than an unauthori sed alias
,
and

the advertisemen t and the deed pol l do no more than

establ ish unquesti onably the fact of the identi ty of

the person described at the di fferent periods under

hi s genuine name or under hi s alias .

But there i s one other custom which probably has

equal binding effec t with bapti sm
,
and that is the

jewish ceremony of circumcision
,
and the concurrent

naming of the chi ld .

The jewish ceremony is on a different footing

al together from Nonconformist procedure. There i s

not the very smallest s tatutory authori ty fo r Noncon



10 TREA TISE ON T HE LAW CONCERNING NA!I/ES .

formity . In the eye of the law Nonconformi ty has

no pos itive existence , at any rate as far as i ts cere

monial i s concerned . I t i s purely negative
,
a statutory

rel ief from the compulsion of ecclesiastic ism and

the law ecc lesiastic ; Nonconfo rmity cannot of i tsel f

create a ceremonial of which the law can be cogniz

able . The law has created no ceremonial for Non

conformity, except the statutory recognition which

exists o f i ts ceremonials of marriage . The important

point is that Nonconformity is subsequent al ike to

the Cathol ic Church and to the Establ i shed Church .

The Jewish rel igion antedates them both.

The Jewish ceremon ial i s an integral part of

Judaism ; i t i s a custom so fixed and determinate

that the law must recognise i t as a custom binding in

and upon Jewry
,
and upon proof made

,
must declare

and pronounce for that custom . F o r the Jewish

rel igion
,
and fo r the specific practice of Judaism in

this country
,
there is specific and precise statuto ry

authori ty
,
quite apart from the general statutory

rel iefs upon which Nonconformity at large i s based .

That specific permission and authori ty must be held

to sanction the special customs and ceremonial of

Jewry
,
and

,
in particu lar

,
the ceremony of ci rcumc i s ion

and naming . There can be l i ttle doubt, therefore,
that a Jewish forename is upon the equivalent basi s

to a baptismal name . No doubt simi lar remarks hold

good concern ing other ancient non-Chri stian rel igions

within the Br i t i sh Empire, which eithe r by express

enactment
, o r by our recognised and undoubted con

stitutional custom ,
are permitted to retain and prac

t i se thei r ceremonial as theretofore accustomed .
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right s ign in the same manner
,
without the use of a

Chri stian name. Peeresses by marriage sign their

Chri stian names (o r in i tial s), fol lowed by their peerage
designation . Those who are peeresses by marriage

and also peeresses in their own right have obviously

the choice of either or both these two methods . The

instances are of course rare
,
but in the cases of the late

Duchess of Sutherland
,
the Countess of Yarborough ,

and the Countess of Powis
,
the signature has been

the in i tial (o r the Chri stian name), and the higher
peerage (by marriage) designation fol lowed by the

lower peerage (by inheritance) designation alone .

There i s no statutory o r common law bas is in

England fo r this privi leged custom of signing by the

ti tle only and omitting the Chri stian name, and the

custom dates l ittle
,
i f anything, earl ier than the

S tuart peri od
,
no r is it easy to account fo r i ts origin .

There i s
,
however

,
express statutory authori ty in

Scotland , where it i s i l legal for any one being neither

peer no r bishop to sign without prefixing the

chri stened name o r i ts ini tial letter ; but express

permission i s given by the Act ( 1672 ) that any one
may adject to hi s name the designat ion of his lands .

Cases have occurred in which
,
in compl iance with

the terms of a wil l o r settlement
,
a peer has received

a Royal Licence to assume an additional surname.

The fourth Duke of Portland
,
after 179 5 , when he

received a Royal Licence to assume that name, signed
“ Scott Portland . A Royal Licence was issued in

1789 to Lord E l iot of S t . German s to assume the

name of Craggs in addition to E l iot , with power to

subscribe the name of Craggs before al l titles of
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honour. No doubt these are exceptional cases, de

pending upon express terms o f settlemen t or bequest

but the declarat ion ( 1906) rel ieving Lady Dunsany

from the necessity of subscribing an assumed sur

name in conjunction with a Peerage title wil l no

doubt form a sufficient precedent fo r the future grant

ing of such relief in a s imi lar case .

The royal fami ly of this country (as do the
members of al l other sovereign houses) sign by thei r

Chri stian names only, and do not use the peerage

designations they may possess . The reason i s s imple .

In the early days , when both surnames and customs

were in the making, kings and thei r fami l ies neither

needed no r , used surnames . Contrary to popular

notions
,
Plantagenet was not a surname

,
nor even for

j un ior members of the royal house i s any record to

be found of contemporary use of that designation
,

with one, and that a late
,
exception . Tudor may

have been
,
S tuart certain ly was a surname . Guelph

was not
,
no r has his present Maj esty any surname at

al l . To this extent is the absence of a surname

carried
,
that H .R.H . the Princess Royal does no t

sign as a peeress “ Louise Fi fe
,

” but “ Louise
,
Duchess

of Fife .

”

SURNAM ES .

Christian names , as we have seen , being given in

baptism
,
the increasing populat ion and the develop

ment of transi t
,
and other matters of social progress

,

demonstrated the insuffic iency of the Chri st ian name

alone . One wou ld have expected the development
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to have been upon the l ines of a second baptismal

name . A s a matter of fact
,
the idea of a second

baptismal name does not become at al l a usual prae

t ice unti l the latter half of the eighteenth century
,

though isolated cases are met with earl ier. The

development, l ike so many other matters in our con

stitution,
was an accident, though an inevitable one ,

and entirely unpremed itated .

Here i t may be interesting to note that the definition

of the word “ surname ” i s from
,
accord ing to some

authori ties , the French snr (Latin super), meaning
over and above . That i s

,
the “ surname is over and

above the name . Probably the phonetic corruption
of the word surname

'

to
“ s irname ” was the origin

of the word “
sirename , which i s now identical in

meaning with “ surname ”

; but
“
sirename

” i s not

the derivation of the word “ surname
,

” plausible as

such a supposition may appear . Du Cange
,
on the

other hand
,
suggests that surnames were first written

,

“ not in a d irec t l ine after the Chri stian name, but

aéove i t ,
” and hence they were cal led in Latin

snpranomina, in I tal ian sopranonzi, and in French

surnoms . Original ly , any name other than the Chris

t ian name was a surname .

” I t should be borne i n

mind that anciently a man had but one Chri stian

name .
With regard to the origin of su rnames , i t may here

be pointed out that surnames —o f the nature of

n i cknames— can be traced back to mythological

t imes ; but they were transient, and as often as not

conferred after death . In England nothing of the

nature of a hered itary surname existed before the
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Conquest . True , a man was occasional ly described

as the son of his father e.g. , the names Godwinson

and “ Leo fricson
”
are wel l known , though contem

po rary proof of the usage of such names i s not easy

to find . But these were not hereditary, and being

literally used , must have been al tered of necess ity

with each generation . With the Norman Conquest

many things
,
many laws and many customs , changed

completely. I t i s to the Norman invasion that we
owe su rnames .
In considering the origin of surnames i t must be

remembered that to al l intents and purposes in those

days there were but two classes—patri cians and ple

be ians. The latter were chiefly of a status l ittle , i f

anything
,
better than slavery ; in fact the serfs were

s laves
,
though there was al so a smal l , but a decided ly

smal l c lass who were the merchants and traders— the

freemen and burgesses of the towns . The patricians

were the l aw-makers ; they made the laws to su i t

their own ways and ideas , to safeguard their own

interests ; and though it i s now the case that the

provisions of Magna Charta are the inherent birth

right of every Engl ishman , i t should be borne in mind

that there was a large class then in existence who

would have found it hard indeed to claim the rights

extorted by the barons from the king
,
theoretical ly

fo r the benefit of al l men , real ly for the benefit of

themselves alone. But even as far as the barons

were concerned
,
Magna Charta was merely a de

claration of rights supposedly then existing
,
and

,
as

a document, a treaty between the barons and the
king that these rights of thei rs should be observed .
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The baron s were looking after their own inte

and the patric ian of those days wou ld see and a

but l ittle soc i al d i fference between his churl s ant

traders of a town . There were but few trade.

those days that rose much beyond the level o f

pedlar of to -day .

The poin t it i s desirable to emphas ise is the

distinction between the landholders—who were

upper c l ass— and the remainder. The upper

were few in number ; there was land enough fo

In those days it needed no great quantity of Ian

sustain a gentleman . Therefore
,
to al l i ntents

purposes
,
every gentleman was a landholder.

overlords held direct from the Crown
,
renderin

return the mil itary service which
,
according to

hold ings
,
could be demanded from them . They

let their l ands
,
and the under-tenants were liabl

them for mi li tary and other services . The u

being and existence of the Norman upper c lass

inseparably bound up in and interwoven with

land and the feudal tenure of i t . The Saxon l

holders who would no t accept the new order of tl

s imply “ went under.

” In those days human l ife

cheap
,
both in theory and in fac t .

‘A When a man ’s Chri st ian name was no t a sufficie

d istinctive description
,
it fol lowed , of course , the

was desc ribed as of ” his lands de ” such

such a place . Now that practice
,
which is unques



S URNAMES. 17

their lands , also unquestionably (as i s sti l l so often
the case with colonists) i n many cases transplanted
the Norman place-names to thei r new estates

,
and

so perpetuated fo r themselves
/

in England the same

designation which they had previously enj oyed in

Normandy . O thers retained their Norman estates

and des ignations
,
but these des ignations were not sur

names
,
as i s amply evidenced by the fact (provable in

a few cases but suspected in many) that on di fferen t
occasions the same man figures in di fferent local i ties

under d i fferent des ignations . But it should be re

membered that at first such additions were not names

— they were merely a
’
escrzf lions— and they were not

hereditary. I f a man changed his lands he changed

his description (which now we should cal l his name)
with his lands , as a matter of course . I f a man

divided his estate amongst his sons
,
each son had a

d i fferent description , which he took from the par

ticular l ands he held . A man might give his l ands

away
,
he might sel l them , he might settle them ; he

could not d ispose of them by wi l l unti l at a much

later date . In those days there was no “ estate ” duty

to avoid . The Plantagenets had not yet begotten

that scion of their race who initiated that impost .
Therefore

,
unless c ircumstances compel led a man to

part with his property
,
he usual ly held tight to his

lands unti l he died
,
and at hi s death his hei r suc

ceeded . As a rule, therefore , a man was succeeded

by his so n
,
and he

,
i n his turn , by his so n . A s son

,

grandson and great-grandson
,
each in his turn suc

ceeded, he, as a matter of course , also succeeded ,
along with the lands

,
to the same description

,
as being

2
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of o r
“ de those same particular l ands . This

particular description recurring unaltered generation

after generation
,
the form became stereotyped

,
col

loquially the
“ de would be dropped

,
and the same

description being un iversal ly appl ied to the same

family
,
i t came to be regarded as a consti tuen t part

of a man’s name . Younger sons who were no t pro

vided with lands of their own did one of two things

they married an heiress
,
and then became descr ibed as

of lier lands (they d id not take her surname , fo r

surname she had none) , o r else they stayed in the old

homestead in readiness to render the mil itary service

fo r which the landholder was l iable to the king. As

they remained at the old home (possibly with some

interest— actual and revers ionary— o r maybe no more

than an intangible moral right to sustenance
,
as

chi ldren of their father
,
from their father’s l ands) i t

was only natural that they also were described and

referred to as of the place
,
even when they person

al ly had no actual possess ion therein .

1 And i t i s

difficult— in fact
,
practical ly imposs ible— to say when

such a description came to be a name
,
and ceased to

be a description . The poin t i s of some importance
,

because many of these early changes— apparently
changes of name

,
but i n reality nothing more than

mere changes of description— are gl ibly quoted as

precedents to show that no authori sation was or i s

1 It i s curious to note one radical difference in the present day
between Sco ttish and English practices . In Sco tland, in any l egal
deed , scrupulous care is always taken that a man is not described as

“
o f

” a place unless it i s his pro perty . In an English deed “
o f

”

means no more than resident there . M any a man has been described
as o f London .
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inception were presumably names only of a genera

tion . But sons are baptised in their fathers’ names
,

and i t wou ld need but two or three generations in

which the same patronymic was consequently con
tinued to stereotype i t into a surname.

The hered itary repetition of a personal pecul iari ty

would also stereotype a n ickname
,
which unquestion

ably some of the Norman designations were .

A l l these c i rcumstances a cting concurrently in

England produced our hered itary surnames
,
which in

the upper classes date from about the twel fth century.

In Wales , Scotland and I reland , where the Norman

influence scarcely penetrated
,
the causes and eff ects

were d ifferent .

O f course there are a f ew (a very few) exceptions ,
but to al l intents and purposes i t may be taken to be

an establ i shed fact that the ancient fami lies in

England are those which have territorial surnames .
What

,
then , becomes of the Rol l of Battle Abbey !

To begin with , the Rol l of Battle Abbey no longer

exists no o ne knows whether i t ever had any actual

existence, and nobody real ly knows what names were

original ly upon it. S o -cal led copies of i t exi st
,
but

they al l d i ffer widely
,
and it i s known to have been

extensively tampered wi th . The names upon i t are

chiefly terri torial descriptions , Christian names , pat

ronymic descriptions and n icknames . None of these

had then any fixed heredi tary character . But as the

earl iest copy known is centuries later in i ts date , the
appearance of a particu lar name is no evidence that

that name existed at the Conquest . A few of the

patronymics have remained , due no doubt to the



SURNAMES. 2 1

inherent inducements to christen a chi ld after his

father o r grandfather. A few of the nicknames sur

vived long enough to become crystal l i sed into names ,
for the natural tendency of a n ickname is to stick .

”

Personal characteristics
,
admirable or the contrary

,

were then the source of al l n icknames
,
and personal

characteristi cs were heredi tary long before surnames
became so. The ni cknames were perpetuated by

virtue of thei r being perenn ial ly appropri ate
, and by

thei r being reconferred in the succeeding generations

in which the personal characteri sti cs were reproduced .

But even in cases where the same n i ckname is re

peated in later dates , there is seldom documentary
evidence to show b lood relationship between any two

holders . In al l times people have been on ly loo ready

to assume that a similari ty of name ind icated descent

or relationship .

But the point is s imply thi s I t i s no good boasting

of a Norman pedigree unless you have at least a

territori al o r a distinctly Norman name . Patronymic

names— cg ,
Robinson , Jackson and Johnson— and

names deriving from occupations—cg ,
Smith

,
Cook

,

Fletcher—d id not originate ti l l much later
,
and never

originated at al l in England amongst the upper

classes . The upper classes in nearly every case took

their names from their territorial descriptions . Those

outside the landhold ing classes had n o need for sur

names ti l l a later date. They were never mentioned

in a legal deed , and their Christian names , and

perhaps a nickname
,
answered al l d istinctive purposes

amongst the few friends and neighbours who com

prised the smal l ci rcle o f their acquaintance . They
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lived and d ied and were forgotten . A moment’s

thought wil l show that this was so . Even at the

present day there are hundreds of the lower classes

who are only known by a Chri stian name and a nick

name
,
and who find that the on ly occasions on which

they have the s l ightest use o r opportun ity of us ing a

surname are their registration of birth
,
occas ional ly

for the purpose of a marriage
,
at their appearances in

the poli ce -courts
,
and for the inquests at their deaths .

There is scarcely a week goes past that the press does

no t provide some instance or other of the d i fficulty

such people and their friends find i n coming to a

decis ion as to what their surnames may real ly be.

Whether the Education Department wi l l be able

to alter matters in the near future sti l l remains to be

seen . But i f in this busy, over-populated twentieth

century there are sti l l people who
,
without incon

venience , can dispense with the attribute of a

hered itary surname— and i t is evident that there are
— it i s no t to be wondered at that in early times the

possession of a hereditary name was not amongst the

l ower classes a long-felt want .”

At any rate
,
those who were no t patricians and not

landholders managed to rub along without stationary
o r properly hereditary surnames unti l the twelfth or

the beginn ing of the thirteenth century . From about

that period
,
o r perhaps a l i ttle l ater, surnames became

heredi tary and fairly universal in al l classes i n

England .

But the upper c lasses had already obtained their

names from their lands . The rest had no lands to

take names from . Therefore we find they obtained
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their names from other sources . I t should not be

forgotten that no man chose his own name . I t was
unconsc iously conferred by his neighbours

,
who

applied to him the most readi ly recognised description

that would part icularise him as and when the necess ity

arose that he shou ld be particulari sed . There are

many names which no sane man i s ever l ikely to have
deliberately selected fo r himself. H is name was a

matter of common repute— the descript ion by which

his neighbours happened to refer to him— and was
neither assumed nor conferred by any overt or specific

act. There was to al l inten ts and purposes no

general legis lation concerning names
,
s imply because

the patricians needed none fo r themselves
,
the de

scription of thei r lands answering every purpose .

The doings of plebeians
,
which did not affect the

comfort o r prosperity of thei r lords , were not worth

considerat ion
, and certainly d id no t meri t l egis lation .

The laws of those days were no t dictated by New

castle o r other programmes . Each particu lar enact

ment which happened to be made law was due to a

palpable necessi ty of the moment.
Surnames other than territorial description s were,

we must remember
,
the simple result of necessi ty

,

when population
,
theretofore i solated and small

,

became so increased as to necess itate further partien

larity than the merely personal one could supply .

Bardsley in his Engl ish Surnames places the date

of the general assumption of surnames too early
,
but

his remarks are worth quoting

In the eleventh and twelfth centuries
,
however, a

change took place . By a s i lent and unpremed itated
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movement over the whole of the more populated and

civi l i sed European societies
,
nomenclature began to

assume a sol id , l asting basi s . I t was the result
, in

fact
,
of an insensibly growing necess ity . Population

was on the increase
,
commerce was spreading

,
and

with al l this arose difficulties of ind ividual i sation . I t
was impossible, without some further distinction , to

maintain a current identi ty. Hence what had been

but an occasional and i rregular custom became a

fixed and general practice— the distinguishing sobri

quet
,
not of premed itation

,
but by a si lent unden

stand ing
,
came at length to be fixed and hereditary .

This sobriquet had come to be of various kinds . I t

might be the designation of property owned

i t might be some local pecul iari ty that marked the

abode . I t might be the designation of the craft the

owner fol lowed . I t might be the title of the rank or

office he held . I t might be a patronymic— a name

acquired from the personal or Chri sti an name of hi s

father or mother. I t might be some characteristic ,
mental or phys ical

,
complimentary o r the reverse .

Any of these i t might be , i t mattered not which but

when once i t became attached to the possessor and

gave him a fixed identity
,
i t c lung to him fo r his l i fe

,

and eventual ly passed on to hi s offspring .

Bards ley
,
in hi s wel l-known book on the origin of

Engl ish surnames
,
divides them in to five classes

Baptismal or personal names , better described ,
perhaps

,
as “ patronymic names ; Local sur

names ; Oflicial surnames ; Occupative sur

names ; Sobriquet surnames or n i cknames . O f
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the first class
,
Will iams

,
Thompson

,
Wilcox and

F itzGibbon are good examples . In the second ,
distinction ought to be drawn between territorial

and local names . O f the former kind are the place

names anciently written with “ de ” before them ,

s ignifying the former lordships of the lands . Of the

latter are the names which merely arose from
residence

, e.g. ,
Bywater

,
Lane

,
Field

,
S tyles , Ashurst ,

Attwood . Amongst surnames of office are Hayward ,
Buckmaster

,
Hunter

,
Falconer . In the fifth class the

fol lowing must be placed z— Thacher, Mason , S later,
Vyner. The last c lass i s very numerous , e.g.

,
Little ,

Black
,
Fairfax

,
Fox

,
Wagstaffe

,
Wise

,
Benbow, Hard

man . M r. Bardsley once went to the trouble of

analysing the names in the first five letters of the

alphabet in the London D irectory . Here are hi s

figures

Territori al and

Baptismal ,
Occupative

,

Official
,

N icknames
,

Foreign
,

Doubtful
,

In referring to local and terri torial names
, particu

larly the latter, i t i s wel l to raise the warning that the
possession of a terri torial name does not necessari ly

even suggest descent from the lords of those lands .
A l arge proportion of foundl ings have been given
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surnames from the names of the places on which they
were found . Further

,
former res idence in a different

place often conferred the name of that place as a

su rname
,
when in another local ity it was necessary to

distinguish a stranger who had come therefrom .

We have now seen how and when surnames

originated in England . Let us next turn to Wales .

In no coun try in the world i s the origin of each name

so un iversal ly o ne and the same as in the Principal i ty .

Roughly speaking
,
there i s but one class of surnames

in Wales— the patronymic c lass . There are one or

two rare exceptions (but they are so rare that they

can be quite d ismissed from con sideration), but saving

these
,
there are no terri torial names at al l in Wales .

F o r al l practi cal purposes it can be taken to be an

establ i shed and indisputable poin t that every pro

perly Welsh surname is patronymic in i ts origin
,
that

i s
,
i t i s derived from the Cleristian name of the father.

From the c ircumstance of thei r common British

origin , i t m ight be supposed that the Welsh people

and the inhabitants of Cornwal l would exhibi t some

analogous princ iples i n the construction of thei r sur

names . Such
,
however

,
is not the case . The Corn i sh

surnames are mostly local , derived from words of

Brilis/z root
,
and they are often strikingly pecu l iar.

A l arge number have the prefix T re
,
a town ; and

the words P ol
,
a pool ; P en ,

a head ; Ros , a heath ;
and Lan

,
a church

,
are also of frequent occurrence

,

and the Corn i sh rhyme,

By T re , P01 and Pen
You shall know the Cornish men

,

has obtained fo r i tself a world-wide acceptance . This
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Robert to Mabel
, co

-hei ress of Fi tz H arnon
, the lady

demurred

It was to me a great shame
T o have a lord withouten his twa name .

Rooert of Gloucester .

Whereupon
,
says Camden

,

“ the king
,
his father ,

gave him the name of Fitz-Roy . So that the
ari stocrati c Fitz ” i s somewhat discounted in value.

S ti l l
,
in these days when a ped igree of any sort

beyond one’s great-grandfather i s something to talk

about
,
a bastardy in Norman days is a somewhat

remote contingency.

A Welsh gentleman was not con tent with merely
announcing the name of hi s father. Everybody

could do that -much . So he added his grandfather

and his great-grandfather
,
and even a hundred years

ago i t was not unusual to hear Welsh names such as

Evan -ap
-Griffith-ap

-David -ap-Jenkin
,

” and so on up
to the seventh and eighth generation. The church

at Llangol len remain s solemnly (we give thi s on the

authori ty of an article in the Cornnill M agazine for

Ju ly 1 862 , for it needs somebody to take the respons i

bility for the assertion from one
’s own shoulders)

dedicated to Saint Col len -ap-Gwynnawg
-ap

-Clyn
dawg ap Cowrda ap Caradoc F reichfas -ap Llynn

Merion-ap-Ernion-Y rth-ap-Cunedda-Wledig. Bearing

thi s practi ce in mind
,
one pauses aghast at the fright

ful efforts of memory which Welsh nomenclature , both

local and personal
,
must have necess i tated .

Evidently the names the Welsh had occasion to
use had the advantage of keeping their memories

in good practice . To burlesque this extraordinary
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fashion of nomenclature , a witty rhymster of the

seventeenth century describes Welsh cheese as

Adam’s own cousin-german by its b irth,
Ap

-Curds-ap-M ilk-ap-Cow-ap
-Grass-ap-Earth .

The string of Chri stian names that formerly

answered al l d is tinctive purposes with the Welsh

reminds one of the story (though there is no real con
nection between the two) of the purveyor of groceries ,
who in his year of office as mayor was elevated to the

bench of the Great Unpaid . The sergeant of pol ice
,
in

mentioning a pri soner who needed the mayor’s atten

tion
,
referred to him as Thomas Smith , alias Jones ,

alias the Snatcher .” Ah , said his worship , suppose

we take the ladies first . Bring up A l ice Jones .”

In the plays of the E l izabethan period there is
frequent al lus ion to thi s lud icrous Welsh system of

names . But i t d istinctly had its advantages , for i t

preserved identi ty and descent and relationship in a

manner utterly unknown in England . Thi rty to

thirty-three o r thi rty-four generations are the outs ide

l imi t possible of any Engl ish or Norman pedigree save

the royal ones . I t i s otherwise in Wales , and there

i s one wel l-known instance—Lloyd of S tockton , Co .

Salop— in which the pedigree in fire male line,

without a single break
,
can be shown fo r s ixty-six

generations . Though i t goes back almost to the

times of legend
,
there seems to be no reason what

ever to doubt i t as a Welsh ped igree, for the early

part is that of ru l ing princes in Wales , in whose

retinue were bards and minstrels , who
'

kept the

descent al ive in song and story as a part of thei r
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regular duties . But i f any book of Welsh pedigrees

be examined
,
i t wi l l be at once apparent that the

whole of the landed and upper classes had these

patronymic names . In the upper classes in‘ Wales

surnames were adopted universal ly at about the same

period— the reign of Henry V I I I . One wri ter says
,

He strongly recommended the heads of Welsh

famil ies to con form to the ‘ Engl ish usage
,
and

,

consequence
,
many houses made their old names

stationary .

” Other writers have assigned the change

to the introduction and necess it ies due to the estab

lishment of the system of pari sh registers ; in fact,
this i s held by many to be l argely the true cause

which rendered surnames stationary and hereditary

throughout England as wel l
,
where they had hitherto

been somewhat loosely appl ied .

O ther wri ters refer to a statute of King Henry

V I I I . , definitely enacting that the Welsh should con
form to the Engl i sh practice. We confess

,
however

,

that up to the present we have fai led to discover the

statute
,
i f any such exists . We are incl ined to think

that the reason i s rather more due to the fact that

the accession of the House of Tudor to the Engl ish

throne brought the Welsh and Engl ish gentry into

closer intimacy. The undoubted tendency of the

Engl i sh of those days to sneer at the rude uncouth~

ness of the Welsh caused the latter— who considered
t hemselves to be as wel l o r better born than the

Engl ish— to adopt the English ways and Engl ish

customs which were current in the English Court
,
in

order to remove the reasons of the superc i l ious sneers

they encountered .
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Any social practice originating with the highest

c lasses quickly permeates down through the ranks of

those who copy thei r betters . By the reign of Henry
VII I . the original ly terri torial nature of Engl ish ari sto

crati c surnames had been in a way lost s ight of.

Therefore the Welsh , in copying the Engl ish in the

adoption of surnames , or el se in the process of evolu

t ion from thei r own practi ces
,
s imply made permanent

and stationary for thei r surnames whatever Christian

names their fathers had
,
which Chri stian names

,
with

the addition of “ Ap, had already been added to

thei r own . Ap
-hugh became Pugh

, Ap
-howel l became

Powel l
,
Ap

-Rhys became Price . The other al terna

t ive adopted would seem to show an Engl ish model .

Evan ’s son became Evans
,
John’s son became Jones

,

Wil li am ’s son became Wil l iams
,
and in one or other

of these two forms of procedure al l Wel sh surnames

originated .

Before leaving the subject of Welsh names , one

cannot help remark ing the large number of the

natives of Wales who del iberately duplicate thei r

surnames in the Chri stian names chosen fo r their

sons . There must be a legion who at the present
day are label led Hugh Hughes

,
J ohn Jones

,
Owen

Owen
,
Will iam Wil l iams

,
or Hugh Pugh .

One might
,
perhaps

,
attribute i t to the unconscious

poetic o r musical instinct which exists in most in
habitants of hi l l countries , and to whom the allitera

tion might be an unwritten attraction . That
,
however

,

i s merely a suggestion , and not a statement of provable

o r admitted fact .
I f territorial names are absent in Wales

,
they are
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vastly to the fore in Scotland . In spite of al l one

hears of land -hunger in I reland
,
there is no quarter

of the globe where the land and the lordship thereof

claim and obtain so great a respect or exercise such a

fascination as in Scotland . Even in this hard-headed

commercial age, the patri archal vene ration fo r the
“ lai rd ” of the parish i s sti l l a factor to be counted .

At the present day in England , scarcely an ind ividual
—we know of no single o ne— i s habitual ly spoken of

by the bare description of hi s lands
,
without any

prefix of his name . In S cotland the smal les t
“

free

holder i s sti l l as often referred to by the designation

of his estates as by his Chri s tian o r his surname . In

England we have Langton of Langton
,
Craster of

Craster
,
Corbet of Moreton Corbet

,
Acton of Acton

,

A ldersey of A ldersey
,
Cl ifton of Cl ifton

,
Eyton of

Eyton
,
E stcourt of E stcourt, Lowther of Lowther,

Gatacre of Gatacre , and many others ; but i t would

be con sidered an impertinence to drop the names or

titular prefix . In Scotland i t i s otherwise ; and not

on ly do their neighbours merely use the des ignation

of their lands in referring to them , but so fixed and

accepted is the custom that the larger landholders ,
who by long inheritance have , as i t were , acquired a

hereditary right to such descriptions , themselves use

them . F o r in stance , M r. Ewan Macpherson of C luny

Castle
,
who is always spoken of in Scotland as “ Cluny

Macpherson ,

”
and that without a in wri ting a

letter in the third person refers to himself as C luny.

”

In the same way M r. Cameron of Lochiel i s always

spoken of and cal l s himself “ Lochiel . Apropos of this ,
i t may be recal led that the late S ir Frank Lockwood ,
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at a reception
,
hearing the butler announce Lochiel

and Lady Margaret Cameron , announced himself in

his turn to that functionary as 24 Prince
’s Gardens

and Lady Lockwood .

” In the same way there is

another S cottish practice which i s unfamil iar to

Engl ish ears . When the surname and the designa

tion of the lands are the same, a Scotsman describes

h imself as of that I l k of that same e.g. ,

Udny of that I lk ,
”
M acLeod of that I l k

,

” Lamond

of that I lk
,

” “
M acIntosh of that I lk

,
though the

latter i s more general ly known as “ The M acInto sh .

”

That
,
again

,
i s a custom the Engl ish never aspire to

some even object to it— to wit
,
the cabby to whom

The M ac Into sh paid a level shi l l ing fo r an eighteen

penny fare . The usual abuse fol lowed
,
and then

,

“ My

fare’s eighteenpence , and I want another s ixpence .

f ‘ Mon
,
do you no ken who you’re talking to ! ” What

do I care who you are ! ” “ M on
,
I ’m The Mac intosh

of M acInto sh .

“ And do you think I care a

whether you ’re the blessed old umbrel l a as wel l !

Hand out that tanner !” I t needed the ignorance of

the Southron to fai l to appreciate the revelation .

With and akin to , or perhaps ari s ing from ,
this

patriarchal veneration of the laird and the land
,
there

has grown up in Scotland the “ clan feeling . The

clan feel ing i s strong and intense in Scotland now
,

and he is a proud man ” who is chief of a clan . He

has hundreds in hi s train to do him homage
,
for which

he makes no return and bears no responsibi l i ties other

than those he chooses to adopt. O f course, there are

many chiefs of clans who are admitted and recognised

by everybody
,
but

,
l ike every other honour

,
i t has

3
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produced a crowd of spurious pretenders . To our

own knowledge
,
there are some half-dozen who claim

to be chief o f Clan Chattan .

” Outside the terri torial

names
,
which are far greater numerical ly in propor

tion to the population in S cotland than el sewhere in

the United Kingdom , by far the greater proport ion of

Scotti sh names are di stinct ly due to this clan spi ri t .

The Scot i s and was a born fighter. Occasional ly in
hi s spare moments he might be induced to turn his

attention to the land
,
but he much preferred “ looting ”

his neighbours ’ cattle to rearing his own . Now,
man

i s gregari ous
,
and the due]was of later growth , and

the inevitable resu lt was that the “ looting ” was not

done single-handed . I t was not theft
,
i t was the for

tune o f war ; and the clans , which were original ly gangs

of cattle-l i fters
,
developed into “ tribes

,
perpetual ly

warring with each other. O f course
,
a man ’s kinsfolk

backed him in his quarrels
,
and undoubtedly k inship

was the in i t ial bond which held the clan together ;
but as the clan s increased in size and importance, the

embrace of the clan was widened
,
and every gentle

man brought hi s servants
,
his tenants and hi s fol

lowers into the clan to fight with him
,
and to fight

the battles of the c l an . Recru its even were sometimes

raised in England . Now,
these servants and fol lowers

al l either assumed the name of the chief of the clan

or the name of the divis ional head under whose par

ticular leadership they were . That i s the source from

which the majori ty of the Scots assumed thei r names.

Could any one suppose fo r one moment that every

one of the name of Campbel l had blood descent from

the House of Lorne !
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or tee name and in case of married men they

wrote down the wife’s along with the husband ’s name .

Unmarried customers had the names of their parent

inserted with thei r own . The following anecdote is

given by the same wri ter

In one of the Buchan fishing vi l lages a stranger

had occasion to cal l on a fisherman of the name of

A lexander White . Meeting a girl
,
he asked

“ Could you tel l me fa’

r Sanny Fite l ives !

Filk Sanny Fite !

Muckle Sanny Fite .

Fi lk muckle Sanny Fite !

Muckle lang Sanny Fite .

Fil k muckle lang Sanny Fite !

Muckle lang gleyed Sanny Fite ! shouted the

stranger.

Oh ,
i t ’s Goup -the- l i ft ye’re seeking cried the

girl
,

“ and fat the deevil for dinna ye speer for the

man by his richt name at ance

We are ourselves ignorant of the S cotti sh language ,
and had our doubts as to the strict propriety of the

foregoing
,
but we print i t, relying upon the known

respectabi l i ty of the magazine we quote .

There are reasons to suppose that , al though 1 842

i s now an ancient date for these kingdoms , the pecul i

arity to which we poin t sti l l exi sts in S cotland . A

l i st of al l the pari shioners of a parish on D onside

who voted in the election of a parish clerk in 1 5 24 i s

preserved . The min i ster found al l their names , with the

exception of one o r two existing in the parish in 1 860.

The only laws
,
save those Acts relatin g to specific

cases and legal is ing specific changes , relating to Scot
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t ish surnames of which we are aware are the Lyon

Office Act of 1672 , to which we have already referred ,
and the Acts relating to the name M acGrego r. By

an Act of the S cotti sh Privy Counci l
,
dated Apri l 3 ,

1603 , the name of Gregor, or M
‘Gregoure , was ex

pressly abol i shed , and those who had hitherto borne

i t were commanded to change it for other surnames
,

the pain of death being denounced against those who

should cal l themselves Gregor or M acGrego r, the

names of their fathers . By a subsequent Act of

Counci l , June 24, 16 1 3 , death was denounced against

any person of the c l an cal led M acGrego r. Again
,
by

an Act of Parl iament
,
16 17 , chap . 26, these laws were

continued and extended to the ri sing generation ,
inasmuch as great numbers of the children of those

against whom the Acts of the Privy Counci l had

been directed were stated to be then approaching to

maturi ty
,
who

,
i f permitted to resume the name of

thei r parents
,
would render the clan as strong as i t

was before . But upon the Restoration King Charles ,
in the first Scottish Parl iamen t of his reign (statute

166 1 , chap. annul led the various Acts against

the Clan M acGrego r, and restored them to the ful l

use of thei r name.
In considering the derivation of I ri sh surnames ,

the hi story of the country must be careful ly borne in
m ind . There have been settlements of Engl ish and

settlements of S cots in the sister kingdom , which

have added a large number of names of d istinctly

Engl ish and Scottish origin to those which were

original ly to be found in I reland . The present popu

lation of I reland
,
though a mixture of a number of
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di fferent races
,
i s a mixture

,
however, i n wh i ch

Celtic i s the predominant elemen t . The great l:
o f the most common names in the country are

doubtedly of Cel ti c origin . Many of them sti l l re1
the prefixes O and Mac

,

” the former of whicl

pecul iar to I reland
,
whilst the latter be longs to 1:

I reland and Scotland . In many ca ses
,
however

, ti.

prefixes have been dropped
,
and it i s a matter

common occurrence to find in the same record

same Celtic names written with and without ti

said prefixes . The coeval existence of two langua

in the country accounts fo r the practice (wh ich
prevai ls in some parts of I reland) of us ing in

changeably Engl ish names , together with the ir I]

translations o r equivalen ts .

In some cases i t i s now impossible to trace whet

fami lies are of Celtic o r Engl i sh descent
,
inasmucl

some of the English settlers took I ri sh names
,
3

I ri sh fami l ies were compel led to take English surnah

The sources from which Ir i sh names have b

derived are the same as in England and Sco tlai

but the tribal spiri t was pronounced in I re land
, a

was in Scotland
,
and con sequen tly the truly Ii

names are l imited in number .
In the matter of specia l legis lation concern

surnames , I re land has been more highly favou

than any other nation .

I t was provided by a statute of as long ago

1 366 that : Every Engl ishman do use the Eng

language
,
and be named by an Engl ish name

,
leav

off entirely the manner of naming used by the I ri :

This i s a bul l worthy of the S i ster I sle but again
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1465 , in the fourth year of the reign of Edward IV. ,

an Act was passed At the request of the Commons ,
i t i s ordained and establ i shed by authori ty of the said

Parliament (holden at Trim in 1465 ) that every I ri sh
man that dwel l s betwixt or amongs t Engli shmen in

the county of Dubl in
,
M yeth, Ureilland Kildare , shal l

go l ike to an Englishman in apparel
,
and shaving o ff

his beard above the mouth
,
and shal l take to him an

Engl ish surname of one town
,
as Sutton

,
Chester,

T rym , Skryne , Corke, Kinsale ; or colour
,
as white ,

b lacke, browne ; or arte o r science, as smith or car.

penter ; or office , as cooke , butler, and that he and

his i ssue shall u se his name
,
under pain of forfeiting

of h i s goods yearly ti l l the premises be done

(S tatutes at large in I reland , 1786, vol . i . p .

In the eleventh year of ! ueen E l izabeth an Act
was passed that five persons of the best and eldest of

every nation amongst the Irishrie should bring in al l

the id le persons of their surname to be j ustified by

law ; and in the same year an Act was passed for

the attainder of Shane O
’

Neill and for the extinction

of the name of O ’

Neill.

The most recent attempt at legislation was not ,
however

,
successfu l

,
and the Bi l l introduced by M r.

M acaleese , M .P . to enable any Irishman to prefix
O and M ac to hi s surname , was no t passed .

Such being the origin of surnames , we now come

to their legal aspect .
A surname is no more than a description for

purposes of identification . By long-continued and

un iversal custom surnames are hereditary, and that

custom the law would unquestionably recogn i se, fai l
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ing in a specific case specific facts to the contrary .

Custom regards i t as a fixed hereditary right that a

son should inheri t his surname from his father, and

inasmuch as a name ordinari ly must be inheri ted ,
i t i s presumably a heredi tament

,
and that being so

,

an incorporeal one . But surely there i s no other so

intangible
,
fo r, speaking broad ly, the law provides no

spec i fic method fo r the creation of names . No r i s

the heredi tament of a name one in which any right

of property exists that can be enforced . A surname

cannot be given
,
sold o r bequeathed

,
for no one

person can create a right in a surname
,
nor convey

any right in a surname to another. The basi s of thi s

pecul iar state of affairs i s simply that a man cannot

give himsel f a surname . His surname is whatever

name he i s universal ly known by
,
and his right to

that or any surname is in ordinary circumstances due

solely and entirely to the general custom observed by

others
,
who cal l him and know him by that surname

,

and the general
,
in fact un iversal

,
custom is that a

man’s surname i s the same as that of his father ; that

a woman ’s name , unti l marriage, i s that of her father,
and after marriage that of her husband . And the

general custom does not regard surnames as change

able o f mere motion ,
but regards them as fixed and

unalterable . Now
,
no man can create a custom at or

of his pleasure . The creation of a custom need s

general and universal consent and assent. The law
,

where custom is not in conflict wi th the common law
,

upon proof made of that custom
,
must accept that

custom as law and as binding, and must recognise

and administer that custom
,
and i t i s amazing that
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this principle of our law should have been so

frequently overlooked in regard to the interpretation

of law in cases in which a name has been a material

i ssue , fo r the custom of inheri tance of a name from

the father i s so undoubted
,
and i ts acceptance so

universal , that i t must be accepted as part of our
common law.

Every man has a right to require the use of his

right name
,
and in any legal document may require

that such name
,
and that n ame on ly

,
shal l appear and

be used as his name
,
for ordinari ly every man has

a genuine name
,
i.e.

,
his bapti smal name or names

,

fol lowed by the surname of hi s father. But no man

can insist that another shal l address him or describe

him by a name other than his baptismal and paternal

names
,
un less he have authori ty for the new name ,

because
,
fai l ing such express authori ty

,
the basis of

the new name is but custom
,
and that custom must

be un iversal before it i s binding
, and in the face of

the refusal to concede the name, how can a un iversal

custom be pleaded !

A false name certain ly does not inval idate marriage,
though this has often been supposed . I t i s the two

people who go through the ceremony who are

married
,
and thei r names have nothing whatever to

do with the fact of the ceremony, and consequen tly

the names have no relation to the val id ity of the

marriage. To this proposition , however , there is one

seeming but not actual exception . I f either party

to a marriage
,
by the use of a false name, wil ful ly

deceives the other party so that the identity i s

obscured to the extent that the said other party
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bel ieves he or she i s making a total ly di fferent

marriage, the marriage i s void , but it i s void as a

contract based upon fraud
,
and the false name is

there merely a means or evidence of fraud
,
and not

in i tsel f the essential fraud .

Provid ing there be nothing in the nature of fraud
,

there is nothing in our criminal l aw to prevent the

use of any name
,
and no injunction for a d iscontinu

ance wi l l l ie (D u Boulay case) .
Nor at the moment of writing is there anything to

prevent the use and assumption or wrongful retention

of any title o r dignity (Cowley case, 8 5 L. T . Rep .

2 54, P . 1900,
1 1 8 ; AC . 190 1 , I t i s poss ib le

,

however
,
that the committee sitting to inquire into

certa in matters connected with the baronetage may

recommend certain procedure to that end .

But in matters of trade a man may not use even his

own genuine name in such a way as to lead the

publ ic to be under the impress ion that they are

deal ing with some other firm ( Valentine v. Valentine,

3 1 L R ,
I r. 488 H olloway v . H olloway ,

I 3 Beav .

CHANGES OF NAM E .

One of the fashions of modern times , which at

first s ight it seems difficult to account fo r , i s that

parti cular weakness which causes an endless number

of people to change thei r surnames . But a l i ttle

thought wi l l give the clue to the rapid ly increasing

army who go through the world label led in a form

differing from the original advertisement of their

known male ancestors .
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When a family has been assoc i ated with certain

lands fo r several centuries
,
and where the name and

lands have been inseparably j oined and interwoven

for so long
,
where the same blood (even though in or

through a female) sti l l remain s , it is but natural

enough that there should be a desire to st i l l keep the
estate and the surname together. And in these cases ,
as there has been no sale of the lands to an al ien

race from time immemori al from this cause
,
there

have been these changes of surname . There is

scarcely an Engli sh pedigree without such a break .

I t i s doubtful i f there are fifty authentic male ped i

grees to-day in England which can be taken back to

the Conquest .

1

Thus the necess ity of changing one ’s name argued

a connection with and descent from an ancient

family
, ergo , i t was an ari stocratic thing to change

one’s name o r take a double name. After that
,
of

course
,
came the deluge of such changes .

A t a much later date came the class who , with no

inheri ted obl igation to do so
,
were glad enough to

perpetuate by a change of surname
,
o r by the adop

tion of a double surname
,
the fact of their descent in

the female l ine from an anc ient house.
At a sti l l later date

,
probably within the last fifty

years
,
has ari sen yet another c l ass

,
a typical product

of the days we l ive in
,
who

,
fo r mere purposes of

d istin ction
,
one might say from the necessity of distinc

tion
,
have been glad to seize any plausible excuse to

either make a complete change , o r more often to

1 Sco ttish, Welsh and Iri sh pedigree s are excluded from this
estimate .
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hyphen on some other name
,
in the hope that the

combination wi l l be more or less d istinctive.
And herein l ies another curious exemplification of

what is al luded to above . Whilst aristocratic fami l ies

d ie out , and aristocratic and distinctive surnames

become extinct, the more plebeian fami lies with very

usual and common surnames thrive and multiply ;
and whi lst such names as Maltravers

,
Mauleverer

,

Conyers , Fitzalan ,
De Bohun

, &c . have become

extinct , the names of Smith , Brown , Jones and

Robinson sti l l increase and multiply as the sand

upon the sea-shore. And with thi s steady multipl i

cation and dupl ication
,
smal l wonder that distinction

becomes advantageous . Consequently, as the reasons

increase rather than d iminish in the frequency of thei r

operation
,
changes and assumptions of names are now

an everyday occurrence .

I t i s hardly a matter of necessi ty to fol low the
example of Lord Randolph Spencer-Churchi l l

,
who

,

forgetting that he himsel f was dans cette galere,

poured forth hi s scorn on “ double-barrel led nonen

tities .” The desi rabi l i ty, the necess ity , the wisdom

o r the expediency of any change must be left to

every man to dec ide for himsel f.

But in any case
,
i f a change i s to be made, i t ought

and must be made in the properly prescribed and

recognised manner.
I t seems to be a very general idea that a man may

change his name as , how and when he l ikes , seeking

the approval and authorisation of no one save him

self. Nearly every sol ici tor wi l l advise one to this

effect
,
because the law books he refers to and rel ies
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not teach him to the contrary . T his idea ,
lately

,
is rapid ly spreading

,
and to a great

iates from the fol lowing dictum of a judge,
larked from the bench :

“ I know of no law

nt any man changing his name as often as

provided that it i s not done for the purposes

with regard to a change of name , there are

NS as d iametri cal ly opposed to each other as

:ll can be . The one i s that any man may

at hi s pleasure any name
,
or as many names

hoses . The other view is that no change can
7 be made without the sanction of the Crown,

d in a Royal Licence
,
or el se in an Act o f

ent .
matter of fact there i s a good deal of truth in

ews
,
which , as far as the theory of them is

ed
,
are not at al l d ivergent .

former view is chiefly based upon certain

d icta.
-Justice Tenterden remarked [ 5 Barnewell and
e
,

A name assumed by the voluntary

1 young man at the outset of l i fe
,
adopted by

knew him , and by which he -was constantly
e comes for al l purposes that occur to my mind
1 and as effectual ly hi s name as i f he had ob

.n Act of Parl iament to confer i t upon him .

”

Baron Pol lock [22 Law T imes
,
1 2 remarked

,

an by any Act of Parl i ament judges have the

of a particular rol l of names
,
they wil l

,
on

of name , di rect the new name to be added to
though such name has been assumed without
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a Royal Licence , and by the mere act of the person

whose name i s on the rol l .”

S i r Joseph Jekyll , Master of the Rol ls [Bateman v.

Bateman , 1 730 (P . Williams, 65 ) remarked , I am

sati sfied the usage of passing an Act of Parl iament

for the taking upon one a surname i s but modern
,

and that any one may take upon him what surname

and as many surnames as he p leases without an Act

of Parl iament.”

To the foregoing may be added the remarks of the

A ttorney-General in the House of Commons o n the

occasion of the introduction by M r . M acaleese of

the “ O and Mac ” Bil l
.
The Attorney-General

,
in

moving the rejection of the Bi l l
,
said that i t was qui te

unnecessary , inasmuch as there was nothing to pre
vent any man changing his name.

The matter was
,
however

,
before Parliament ou an

earl ier occasion (the discuss ion of the j ones-H eroert

controversy) , and the then Attorney-General re

marked “ that peopl e were not bound to recogni se

the i l legal

That i s h of the matter, and

the true position i s that whi lst there is nothing to

prevent any change of name
,
no unauthori sed change

of i tsel f creates any right
,
and nobody can be com

pelled to recognise any change which long-establ ished
and universal custom has not sanctioned .

Now let us consider for a moment thi s other side of

the question .

Chief Justice T enterden
’

s remarks
'

abso lutely pre

suppose every requirement necessary to create and
establ ish a perfected particular custom , and are there



only, in w/zic/z t/ze requirements he lays down liar/e been

Chief Baron Pol lock lays down no proposition of

law, but merely reci tes a practice which, even if i t be

correctly rec i ted
,
establ ishes nothing . The language

used , however, leaves l i ttle doubt that he was merely

quoting from the action taken by the Lord Chancel lor

in the case ofj ones or H erbert of Clytlea. The version

of the Chief Baron i s by no means a true representa

tion of what actual ly did occur.

The judgment of the Master of the Rolls was

absolutely upset by the House of Lords
,
his decis ion

being reversed (4 Brown
’

s P arl. Cases , p . i t

being laid down by the House “ that the individual

ought to have inheri ted by birth
,
o r have obtained an

authori ty fo r using the name . [See also Lezglt v .

Lezg/z— I 5 Vesey , 92 , and other cases there quoted]
That dec i s ion absolutely upsets the bold contention

that any man may change his name as he pleases .

Now,
in law

,
wherein l ies the necess i ty for authori ty !

What i s the authori ty which is “needed ! and why

must that authori ty be the authori ty of the Crown or

the higher authority of Parl i ament !

The whole thing is wonderfu l ly s imple i f the

correct in itial step be taken in the chain of argument .

A name i s an inheri tance .

A man could not of himself create or gran t an

estate of inheri tance to himself Vide Judgment of

M r . Just ice Chitty in Austen v . Colli ,ns— s es 6th

May 1 886, 54 L. T .
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Therefore no man can create a name for himself.
Therefore no man can val id ly change his name by

his own
“ !

sanction and authori ty only .

All j ud ic ial, executive and legis lative power was

original ly vested in the sovereign .

That power remains undiminished in every point
,

and to the same extent as original ly
,
save where by

express enactment of the S tate
,
or by an express

rel inquishing by the sovereign
,
or by the develop

ment or operation of the common law that power

and authority has been specifical ly removed or

d iminished .

Nothing has occurred to remove from the power

and
J
pgi

rogativew
dfu the . .C rown the right to give a

create of i ts mere motion for any man the inheri tance

of a name.

Now land i s an estate of inheri tance, and precisely

as a man can under squatter’s right obtain an inde

feasible ti tle thereto
,
no t by his own act ion in

squatting
,
but by the universal custom of his neigh

bours and others in permitting him to own the said

land fo r the specified period which , in this particular
case

,
the law says shall perfect that custom , so can a

man at birth, or subsequently, change his name, and

acquire the “ inheri tance ” of the new name by the

custom of his neighbours , acquaintances and others ,
as and when he can prove that custom , but he has

always to remember that he can compel no man to

conform to a custom unti l he can prove that custom ,

and that whi ls t there are those who wil l not conform

to his desire
,
he cannot prove the custom , and the

4
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custom , therefore, cannot exist and that the law has

fixed no l im i t of t ime (save the common law memory
of man runneth no t to the contrary

,

”
i.e.

,
the reign 0 :

Richard I .) to perfec t that custom , and that there i :

always the d issidenc e of the Crown weighing againsl

the custom
,
which (save in the cases the Crowr

recogn i ses) absolutely prevents any one pleading tha1

custom as authori s ing any change . Unti l he car.

prove that custom
,
he has no unquestionable right tc

his name
,
and has establ i shed no inheri tance in i t.

The Crown in affairs of any importance wi l l 1101

recogn i se an unauthorised change of name
,
and ir

matters of the creation of a title
,
the gazetting of a

commiss ion o r a presentation at Court
,
i t decl ines

to recognise a change of name (as to which in less
important concern s it does not trouble to in terfere)
unless the change has been made with its sanction 0 1

by Act of Parl iament , asserting its own prerogative

to deal with the question .

With the introduction into the subject of the pre

rogative of the Crown
,
the question assumes a rather

di fferen t aspect .

The Courts have the right to determine whether o r

not a given matter i s with in the prerogative of the

Crown . But once having so determined
,
and tilt

decis ion having been in the affirmative
,
the matte:

i s thereafter en tirely removed from the cognisance o

the ordinary Courts .

From the earl iest times the Crown has in England

as in some other countri es
,
definitely made the asser

t i on that changes of name and the sanction thereo

are within its prerogative . But there never seems t<
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change is not binding o r imperative
,
and consequently

any method of change wi l l do , for, as regards the trust,
even the fact of change cannot be cal led in question .

The same remarks hold good where the change is

a condi tion subsequent and there is no forfei tu re

clause . Where there has been no prescribed method

of change to be adopted
,
and where the question i s

not complicated by a required assumption of armorial

bearings, i t has been held in many cases that an
assumption of the name by Deed Poll

,
by adverti se

ment, or of mere motion without ei ther method of

publ ici ty
,
i s a sufficient change for the purpose of in

heritance
,
or for the purpose of satisfying the condi

tion . Where any particular method of change has

been specified , i t fol lows as a matter of course that

that particu lar method must be adopted .

A t the same time i t i s Open to very considerable

doubt whether some of the decis ions are j ustified , and

one i s incl ined to think that a vigorous argument in

favour of the prerogative of the Crown, particu larly

i f supported by the Crown formally putting forward

i ts asserted prerogative, would vitiate the past de

cisio ns that a change without authori ty satisfied a

mere condition stipulating for nothing beyond a

change or mere assumption of a name, and where no

particu lar method of change was specified .

A j udicial dec is ion in favour of the prerogative of

the Crown (a point sti l l awaiting determination)
would at once make a change by any other method
than the sanction of the Crown or an Act of Parl ia

ment i l legal
,
and it should be careful ly noticed that

the only decision by the House of Lords (see ante,
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p . 48) definitely and d istinctly asserts a change
“ by

authori ty to be essential .

There i s this further point to be considered
,
parti

cularly i f the condition in the wil l or settlement be

an unqual ified command to assume a certain name
,

that i t i s doubtful how far any person has a right

to make such a condition . I f a change of name be

a prerogative of the Crown , the matter remains at the

pleasure o f the Sovereign ; and no subject has the
right to attempt to command the exercise of or to

fetter the prerogative of the Crown , nor has any

person the right to assume the abi l i ty of another to

obtain the passing of an Act of Parl iament . There

fore an unqual ified command may be an impossible

condition from which the Courts wil l give rel ief (Aasten

v. Collins , 54 L. T . 903 Kingston (Earl) v . P ierepont, I

Vern . 5 and j oicey -Cecilv.]oicey-Cecil, loth June
and the net resu l t i s that the conditi on is inoperative

and void . The utmost l imit to which such a cond ition

can be properly made is that within a specified time the

benefited person “ shal l petition fo r and do hi s utmost

to obtain an Act of Parl i ament or Royal Licence of

the Crown that such a change shal l be made .

In view of the assertion of the. prerogative of the

Crown
,
and when considering next the j udicial dicta

upon which the legal mind i s wont to lay such stress
,
i t

should not be -overlooked that from the reign of King

Richard I I . , whilst there existed equal but different
tribunals

,
with separate but equal jurisdiction

,
there

has been maintained a long feud and rival ry as to
the extent of their various juri sdictions ; and the

ordinary legal tribunals have been only too ready to
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pronounce upon matters which real ly lay withou t

their j urisdiction . There i s a notorious case in which

a j udge once dec l ined to admit an affidavit in hi s

cou rt because a barri ster therein mentioned was not

described as an esquire
, and gave orders that on al l

future occasions a barri ster was to be described as

an esquire . Now
,
the state o r rank

,
whichever it

may be
,
of an esqui re is not within the juri sd iction

of an ordinary judge
,
and the fact that this certain

j udge requ ired the barristers in his court to be de

scribed as esquires did no t make them esquires
,
any

more than the fact that i f he had required them to

be described as elephants would have made them

quadrupeds of that species , fo r they would sti l l have

necessari ly remained
,
no t elephants , but specimens of

the human race . The remarks made in the House of

Lords upon the ac tion of the lower courts at the hear

ing of the Cowley case are instructive upon the point .

These contested cases
,
which have been alluded to

al ready
,
have been held to prove that the assumption

of a name wi thout a Royal Licence confers a pro

perty in that name . They prove nothing whatever

of the kind
,
inasmuch as that point has never been an

i ssue and has never been tried ; and , i f the assertion

of the royal prerogative be justified
,
the point i s

utterly beyond and ent irely outside the j uri sd iction

of the courts in which these cases have been tried .

The utmost extent of the interpretation of these

decisions i s this
,
that the assumption of a name

without a Royal Licence (provided no Royal Licence
was made necessary by the terms of the wi l l or

settlement) has been in some cases held to be sufl‘i
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cient (under the express terms of the particular settle
ment l it igated) for the inheritance of an estate, o r

that a name assumed without any specified authority
,

and as a mere matter of personal incl ination
,
wil l

answer many purposes for i t should be remembered

that the two crucial points upon which nearly every

contested case has hung have been either 1 ) whether
identi ty i s sufficiently indicated by the use of a

name which has not been ordinari ly inherited
,
or 2)

whether the unauthorised assumption of a name is

su fficient to j usti fy inheri tance
,
and the ordinary legal

tribunal s have usual ly held that i t i s .

But there i s another point . Does such unautho

rised assumption constitute the creation of a right

to the name ! The answer is emphatical ly
,
No .

The gift of a name or a change of name is within

the prerogative of the Crown , and subjec t to the

j urisdiction of the Crown conveyed through its court

of honour
,
o r such other tribunal as the sovereign

may authori se to determine o r select to advise upon a

a specific point . I t i s whol ly outside the j urisd iction
of the ordinary tribunals

,
which have no power to

adjudicate upon the point , and which we say del iber

ately have never attempted to do so . A name

assumed without authority is simply an alias, and
has prec isely the same weight as the grand iloquent

names which are assumed for the purpose of the

theatre, or the haphazard nommes a
’

es plumes wh ich

are adopted by so many writers .
The matter

,
therefore

,
hangs on the asserted pre

rogative and its validi ty , and it therefore becomes of

importance to trace the assertion
'

o f such prerogative ,
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together with its exerci se . The first instance of a

change of name by command of the Crown
,
to which

reference has been made by former writers , occurred

in the year 1 106. N igel de A lbin i
,
who (accord ing

to the register of Furness Abbey) was bow-bearer to

Rufus and to Henry I . at the battle of T enchbray,
dismounted Robert

,
Duke of Normandy

,
and brought

him prisoner to the king. Henry gave the lands of

the attainted Robert Mowbray , Earl of Northumber

land
,

“ in Normandy and England , to N igel , as a

reward for hi s great services and bravery ; and
“ by

the special command of King Henry ” he and his

posterity were commanded to “ assume the surname

of M oubray
”

(D ugdale
’

s Bar , vol . i. , p .

“ which

they accord ingly d id
,
and retained the same as long

as the issue male continued
,
which determined in

John M oubray,
Duke of Norfolk , in the time of King

Edward IV. ,
whose heirs were married into the

famil ies of Howard and Berkeley.

” N igel de A lbin i

was a M oubray maternal ly . The value of this pre

cedent is doubtfu l , because i t has yet to be definitely

proved that the appel lation was at that time a surname

and no t a territorial designation accru ing in ord inary

course from the possess ion of the lands .

The second case of assumption by command

occurred in the reign of King Edward I .
,
who

, dis

l ik ing the i teration of Fitz in the name of a famous

noble
,
John Lord Fitz-Robert (whose ancestors had

continued thei r sires’ Chri st ian names as surnames),
commanded him to abandon that practice, and to

bear the local name of the capital seat of hi s barony

(Clavering), which command Fitz-Robert compl ied
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with, and became John de Clavering. The authori ty

of this precedent cannot be much greater than mere
tradition .

The third case is that of the great-great-grandfather

of the Protector
,
Richard Wil l iams

,
a gentleman of

good family in Wales
,
who changed his name to

Cromwel l , in compliance with a wish (which there can

be l ittle doubt was equal to a command) of Henry
V I I I . , taking that particu lar name in honour of hi s
uncle, Thomas Cromwell , Earl of Essex , then a

favouri te min i ster of that king (D ugdale
’

s Bar
,

”

vol . i i .
,
p .

This Richard Cromwell
,
on May Day 1 540, at a

great jousting at Westminster
,
which h ad been pro

claimed in France
,
Spain

,
Scotland and Flanders ,

was appointed one of the six challengers against

al l comers . On M ay 2 he was knighted by the

king. On the 3 rd he did tourney with the other
chal lengers against forty-nine . S towe on ly notes

the “ overthrow of Master Palmer and his horse in

the field ” by S i r Richard ; and On May 5 the chal

lengers fough t on foot again st fifty single handed ,
and again S i r Richard only i s named by Stowe

as having done a feat of arms in overthrowing an

Esquire of the name of Culpeper . I t i s a wel l

known fac t that the stringent laws enforced by the

Court of Chivalry
,
o r the Ear l Marshal’s Court, on

the occasion of jousts and tournaments , debarred

any person from entering the l i sts who had taken

upon himsel f the surname of another i l legal ly .

Finlayson also quotes
,
as fol lows , another case

very much more to the point
,
which was brought
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before King Henry I I . and his peers in Parl ia

ment
,
when the appl ication fo r the assumption of

a surname (and that surname a local name) was
granted and confirmed to the applicant and his

heirs
,
and he was summoned thereto by that name .

”

This statement may be veri fied on referring to the

worthy Roger Dodsworth’s M SS . in the Bod leian

Library
,
Oxford

. (Ex praefato Regist. de Cocker

sand
,
fol . 72 , A copy of this charter may

also be found in Dodsworth ’s “ M onasticon,

” Dug

dale’s ed ition
,
vol . vi .

,
p . 909 , enti tled Gilbertus Wil l .

qu i quidem Willielmus fec i t se vo caru coram rege in

parliamento Willielmum de Lancaster, baronem de
Kendale

,

”— that is
,

“ G i lbert Wi l l iam
,
which said

Wil l iam caused himself to be cal led Will i am de Lan

caster
,
and caused himself to be cal led in presence

of the king in Parl iament
,
Will iam de Lancaster,

Baron de Kendale .

”

“ Now
,
from the known jealousy of Henry fo r his

prerogative
,
De Lancaster must first have had pe r

mission granted him to bring his request be fore the

Chamber. King Henry I I . was not the sovereign

that would s it and hearken to so much assumption

from a subject
,
and that subj ec t an officer of hi s

Court (Sheri ff of Lancaster) and the son of a justice

of the Kipg
’

s Bench
,
without having sanctioned the

prel iminary steps .”

Amongst those who have paid l i ttle or no real

attent ion to the matter, i t is a common enough occur

rence for the prerogative and authori ty of the Crown

to be den ied , for the stated reason that the Crown

has no power to confer a name or make a gift of a
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stationary, and a man
’s surname was no more than

an additional descripti on
,
for the purposes of identi

fication
,
added to hi s Chri sti an name ; and even at a

later date S i r Edward Coke
,
in his treat i se upon law

,

distinc tly says that a man may have many surnames
,

but only one Chri stian name . I t is not therefore

much good attempting to deduce settled rules of law

or arguing very ful ly upon the practices at that date
,

and the foregoing are s imply mentioned to show that

from the earl iest times the Crown is supposed to have

asserted its prerogative
,
and occasional ly interfered

for this purpose in cases which it deemed of sufl‘i

c ient importance . That the everyday man was not

interfered with
,
and pretty wel l pleased himself in

such matters
,
i s s imply due to the manner in which

the Crown and the upper classes looked upon the

lower classes as people who had neither right nor

concern in matters of honour . Whatever a plebeian

d id in those days in matters of honour was not con

sidered worth interference wi th , o r l ikely to jeopardise

the rights of his superiors . The feel ing was practi
cal ly the same as that by which the liberated slaves

in the Un i ted S tates took , and were al lowed to take

just whatever names suited their euphonic fancy .

But when we come to S tuart times
,
matters had

vastly altered . With the abol iti on of feudal tenure

in the reign of Charles I I .
,
the great barrier which

acted as a divi sion between the upper and the lower

cl asses was removed . The Crown no longer drew a

distinction between those who owed service direct to

i tsel f and the rest of its subjects , and from that date

the broad d isti nction between the gentry and others
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no longer existed . To al l intents and purposes
,
how

ever, i t had been ignored for some time previously .

The Civi l Wars which had raged throughout the

kingdom had upset many things , and both the pre
rogatives of the Crown and many matters of law were

in a state of chaos when King Charles came back to

his own again . The resul t was a most carefu l

inquiry into al l matters re lating to the prerogatives

of the Crown
,
and from that date those prerogatives

which remained were cherished and asserted
,
and we

take it that no one yet has presumed to con trovert
the princip le, which is accepted throughout the whole

of Europe
,
that matters of honour are prerogatives of

sovereign ty ; so that we must look to the S tuart

period fo r a definite pronouncement upon the subject

of the change of name i f this savours at al l of a royal

prerogative .

That names and changes of names are matters

within the prerogative of the Crown is neither the

assert ion of a modern assumption of authori ty nor

the reassertion of an authori ty which has lapsed . So

long ago as the reign of Edward I I . a Royal Licence

i s said to have been issued to Edmund D eincourt,
that

,
in accordance with the settlement of his land ,

which was specifical ly authori sed
,
a consequent change

of name and arms should be effected .

With regard to thi s particular l icence , the fol lowing

remarks occur in “ A Discourse of the Duty and

Office of an Herald of Arms , wri tten by Franci s

Thynne
,
Lancaster Herald , third Day of March , Anno

1605
'

In a Letter to a Peer ”

According to which it seems the Law of Arms
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was in England in Times past fo r that he which had

but only Daughters
,
or one Daughter to succeed him ,

might have l i cence of the King to al ien his Name or

Arms to any other fo r the P reservation of the

Memory of them both ; as appear
’

d in the Case of

the Lord D e incourt, in the Time of Edw . 2
d whereof

the Record i s thus in the Patent Rol l s IO E . 2 . part

2 Mem . 1 3 . Rex , &C . Salutem : Sciatis quod quum

pro eo quod dilec tus
,
&c . fidelis noster Edmundus

D eincourt, advertebat 81 conjecturabat, quod Cog
nomen suum et ejus Arma post Mortem suam in

Persona I sabel la filia Edmundi D eincourt hmredis

ejus apparentis , a Memori a delerentur, ac co rditer

affectavit quod Cognomen 81 Arma sua post Mortem

ejus in Memoria in po sterum haberentur ; ad Requis i

tionem praadicti Edmundi 81 ob grata 81 laudabilia

Servitia quae bonae M emo rize Domino Edwardo

quondam Regi Angl iae Patri Nostro 81 Nobis impen

dit
,
per Literas nostras Patentes co nce ssionus 81

Licentiam dedimus pro Nobis 8c H eredibus no stris

eidem Edmundo
,
quod ipse de omn ibus M ane riis

,

&C . qum de Nobis tenet in Capite feo ffare po ssit

quemcuiq ; velit, &c . Out of the Preamble of which

Deed we gather (as before is said) that because he
had a Daughter which cou ld not preserve hi s Memory

he might al ien his Name and Arms according to the

Law
,
Because none de S tirpe Agnatio nis was l iving

to forbid the same . But withal it i s gathered
,
that

he could no t al ien the same without Licence of the
Prince (who might dispence with the Law) . But
because the Law and Custom had permitted that

Women shou ld inheri t with us both Lands
,
Honours

,
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Name and Arm 5
° and ! uod consuetudo dat homo

tol lere non potest .

Now , the only l icence upon the Patent Rol ls which

we have been able to find '

to Edmund D eincourt i s

the l i cence of which Lancaster Herald gives the

reference, as above quoted , and i f thi s i s to be taken

as a preceden t and authori ty
,
the permission fo r the

change of name and arms must be presumed inferen
tially from the preamble . But it wi l l be seen that

thi s l icence refers itsel f to a previous l icence
,
and thi s

previous l icence we have been quite unable to find .

I t seems more l ikely that Lancaster had simply

gone by the preamble without careful ly examining

the remainder of the record
,
for the name and arms

are not thereinafter specifical ly dealt with , and the

Royal Licence i tse l f on ly dealt with the al ienation of

hi s lands and estates from his daughter I sabel la to

Wil l iam
, so n of John D eyncourt, whom fail ing to

John
,
brother of the said Wil l iam . O ther property

is al ienated to Master O l iver D eyncourt and John

D eyncourt of Parkhal l These letters-patent do

no t state the relationship of any of the benefic iaries

to Edmund D eincourt, upon which the whole matter

hangs . There i s much uncertainty regard ing the

D eyncourt descent at this point , but most of the

accepted pedigrees show the earl ier-mentioned bene

ficiaries to be male col lateral relatives , who conse

quently needed no l i cence to assume the name of

D eincourt, which was already theirs . I t seems

strange that the s impler plan of marrying I sabel la to

one of her cousins was not adopted , fo r the lady was

then both young and marri ageable , and dispensations
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for marriage within the prohibited degrees (i f the

cousins were so) were common enough and readi ly

obtainable . But unti l the pedigree can be posi tively

set out and the prior l icence found , i t i s d ifficu l t to

accept the foregoing as a precedent either way.

But whether Francis Thynne be right o r wrong in

his interpretation of this D eyncourt incident , the

extract we have quoted from his “ Discourse ” i s clear

evidence that
,
in 1605 at any rate, i t was the accepted

opinion that a change of name needed the l icence of

the sovereign .

Let us now proceed to the reign of Charles I I .

There i s a warrant which is dated June 6, 1679 ,

which rec i tes that the Duke of Newcastle had repre

sented that hi s son and heir-apparent, Hen ry , Earl of

Ogle
,
had married E l izabeth

,
Lady Percy

,
sole

daughter and heir to Jocel in , late Earl of Northumber

l and
,
deceased

,
and had “ earnes tly besought us to

grant our Royal Assent , leave and al lowance, That he

the said Henry
,
Earl of Ogle

,
and the descendants of

hi s body by the said E l iz. Lady Percie , may assume

and take the surname of Percie , and bear the Armes

of Percie quarterly with his own Paternall Armes ,
neit/i er of w/ziclz may regularly be done according to

the Law of A rmes w it/tout y
!

.
speciall s pensacon and

Licence of us
,
as we are by Our S upream power and

P rerogative t/ze onely F ountain of H onour . Know

ye
,
therefore

,
that we of our Princely Grace and

Speciall Favour, at y
3 humble request of the said

Duke of Newcastle and Earl of Ogle , have given and

Granted
,
and do by these presents give and grant ,

unto him the said Earl of Ogle and to the hei rs and
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descendants of his body to be begotten on y
° said

E l iz. Lady Percie , now his wife, and to every of them ,

ful l power, l i cense and authority to assume and take,
”

&c . The patent goes on to recite the permiss ion

given , and ends with a clause requiring the warrant

to be duly registered in the Col lege of A rms.
But we are not deal ing only with ancient times

,
for

even so l ate as the reign of George I I I the Crown
,

by its letters-patent , specifical ly gave and granted

the name “ of Bladensburg (to be added to the name
of Ross) to the descendants of General Ross , who

captured Washington from the Yankees . Now there

can be no question of this being a case of the mere

sanction by the Crown of the assumption of another

name. I t was a definite and specific gift and grant

of a name
,
and no o ne has so far questioned the right

of the Crown to make thi s gift .
In an article by Lord Dundonald in the N ineteent/i

Century (
“ Protection fo r Surnames

,

” January 1 894)
occur the fol lowing sentences

Even as late as Charles the First’s reign we have

an example recorded of a fine being imposed on a

person fo r the assumption of the name of another

fami ly. The defendant was fined 500, and , in the

quaint words of the old record , he was
‘ ordered to be

degraded and never more to wri te himself gentle

man .

Where Lord Dundonald got his information from we

cannot say, and i t i s much to be regretted that he did

not give chapter and verse and ful l references, as

thei r omiss ion much discounts the value of the state

ment. We have but l i ttle doubt, however, that i t
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reads very much l ike a judgment of the Earl

Marshal ’s Court , but i t would be l ike looking for a

needle in a bund le of hay to attempt to locate i t

without a further and more detai led reference .
The first Royal Licence

,
therefore

,
that was issued

in the presen t form dates
,
as we have seen

,
from the

reign of Charles I I .
,
and thi s method has been subse

quently , continual ly and continuously adopted up to

the present time .

But in the early Hanoverian reign s a practice

sprang up of obtain ing an Act of Parl iament for the

purpose . Probably this was original ly due to a de

sire to create an entai l of the lands at the same time

and
,
fo r the purposes of the entai l

,
an Act of Parl ia

ment was desirable and as the assumption was con

sequent upon the entai l
,
the condit ion relating to the

assumption was made in the same instrument which

created the entai l . And though the question of the

name and arms was a matter of honour
,
and in the

Royal Prerogative of the Crown , the Royal Licence

upon this matter of honour was contained in and

conveyed by the Royal Assent to the Act of Parl ia

ment . Now most changes of name were consequent

upon entai l s of l and
,
so that the idea sprang up that

an Act of Parl iament was necessary fo r a change of

name
,
and such Acts of Parl iament were frequent in

the reign of George I I I .

What ac tual ly took place at that period very con

siderable research has not yet brought us definite

knowledge . A statute of George III . i s frequently

referred to , which is supposed to have enacted that

a change under the Royal S ign -Manual and Privy
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who app roached the Crown upon the point. The

King , in the usual course of events , referred the whole

matter to the l aw officers of the Crown for thei r con

sideration and report . The law officers of the Crown
reported that matters of names and arms were within

the prerogative of the Crown
,
and that a Royal

Licence to effect the change was a proper and

sufficient course to be adopted
,
and that i t was

unnecessary to obtain an Act of Parl iament to con

firm the personal l icence of the sovereign . Certain

i s i t , that private Acts of Parl iament fo r the assump
t ion of a name have practical ly ceased since about

that period , and most subsequent lawful changes in

England have been made by Royal Licence. O f

these many hundreds have been i ssued .

From that t ime forward the Royal Prerogative has

been universal ly and continual ly and continuously

asserted
,
in the form of a Royal Licence under the

S ign
~M anual and Privy Seal .

The question of Royal Licences and changes of

name was on one occasion argued at length in the

House of Commons . The question had ari sen with

regard to the celebrated f ones or H erbert of Cly t/ia

case . There is a witty l i ttle story told about this case

that M r. Jones
,
before making the change, asked Lord

Pembroke— as the head of the Herbert fami ly— if he

had any obj ec tion . Lord Pembroke repl ied that he

had no personal objection in this particular case , but

that i f everybody named
-

Jones proposed to adopt the

name of Herbert
,
he himsel f fel t i t would be necessary

fo r him to adopt the name of Jones .

The circumstances of the case were as fol lows
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There was settled in the county of Monmouth at

Llanarth and Clytha a family of the name of Jones
,

whose ancestors , i t would appear, had once used the

surname of Herbert, and were descended from the

same stock as the Herberts
,
Earl s of Pembroke and

Cam arvon . In 1 848 M r. John Jones , of Llanarth ,
who was afterwards sheriff of his county

,
obtained

the Royal Licence for changing his name to Herbert.
I t may be presumed that he was chiefly moved there
to by a natural desi re to d iscard a somewhat homely
and frequent surname in favour of one more eupho ni
ous and infrequent

,
and probably to emphasi se his

undoubted though very remote kinship to the various

ennobled fami l ies of Herbert, for the pedigree which
M r. Will iam (Jones) Herbert publ ished in justifica
tion of his change shows that the paternal ancestors
had borne the name of Jones for eight generations

,

and' that some four or five hundred years had passed

by since any of them were known by the name of

Herbert . Both Herbert and Jones are merely pat

ro nymics , and in origin the one is no more distin

guished than the other. M r. John Herbert had

married the only chi ld of the late Lord Llanover,
better known as S i r Benjamin Hal l , M .P . fo r M aryle

bone
,
who

,
in his capaci ty of Lord-Lieutenant of his

county
,
afterwards raised the di scussion by his refusal

to recognise the change from Jones to Herbert made

without Royal Licence by another member of the

fami ly of Jones . I t was in 1 86 1 that M r. Wil liam

Jones of Clytha
,
uncle of Mr. John Herbert, late

Jones
,
of Llanarth

,
actuated

,
i t may be assumed , by

the same reasons as had
.

in 1848 moved his nephew,



REA T ISE ON T HE LAW CONCERNING NAMES.

d the ancestral name of Herbert in l ieu of the

ions one of Jones . M r. Wi l l iam Herbert , late
of Clytha

,
l ike his nephew

,
wished for a Royal

e . I t was indeed suggested at a later date that
1pl ication to the Home O ffice had been refused ,
appears to have gone no further in his appl ica

ian to consul t one of the heralds
,
and that, as

!in i on was somewhat hosti le to hi s proposal , he

ad that procedure
,
and u ltimately effected the

3 withou t obtaining the accustomed permiss ion

purpose . Probably this unauthorised change,
ll and personal interest on ly

,
would have passed

'

ccd had not Lord Llanover
,
as Lord-Lieutenant

nmouthshire
,
decl ined to permit M r. Herbert of

1 to qual i fy fo r the magistracy in his new name ,

grant a commiss ion in the M i l i tia to the son in

ame but that of Jones . I t might have been

it that Lord Llanover i n such a matter would
.referred to see the near relatives of his son-in
zaring the same name

,
and would have assisted

is far as lay in his power. I t i s evident that he

trong views to the con trary . Whether i t was

any personal feel ing o r to an exaggerated

f his duties as Lord -Lieutenant
,
i t is now per

lo t very material to inquire . However, i t was

s lanover who rai sed the question of M r. Herbert

tha
’

s right to change his name in the way he
te corresponded upon the matter with various
5 includ ing the Home Secretary and the

l lor, and took the course of publishing the
in the newspapers in order to defend

,
despite

noyance it would cause to a near connection
,
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the view he enunciated that i t was his duty
,
as

Lord -Lieutenant of the county
,
to preserve intact the

prerogative of the ! ueen , who can alone sanction and
legal i se a change of name.”

In consequence of his pers i stent refusal to recognise

M r. Will iam Herbert or his son under any other than

their real ” name of Jones
,
or to recommend the son

for a commission in the M i l i tia
,
the subject was at

last brought to the notice of the House of Commons

by M r . Roebuck in the form of an address fo r a

return from the Home Off ice of the names of al l

pe rsons who had ap pl ied for l icences to change their

names since 1 8 50
“ of the instances in which such

l icences have been granted during that period
,
to

gether with a statement of the names of the successfu l

appl icants and of the names which they have been

permitted to assume by Royal Licence ; of the names

of the person s so applying who have been refused

during the same period , with the reasons ass igned in

each case for the refusal ; of the princ iples by which

the Home Office i s guided in granting and refusing

such l icences
,
and of the amount of fees demanded

for such l icences s ince 1 8 50, and the manner in which

the moneys received have been applied .

” To this

motion
,
which was seconded by Colonel C l i fford

,
the

Secretary of S tate , S i r George Grey replied . After

stating that M r. Jones of Clytha had not appl ied fo r

a Royal Licence
,
he said : “ The ho n . and learned

gen tleman (M r. Roebuck) says there i s no doubt that
any person may assume any name he choses without

Royal Licence . Now I am no t going to dispute the

legal question . I believe there is no legal right to a
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name . Any person may take any name he pleases,
but it does not follow t/zat everybody else will at once

recognise bim by t/zat name. I t is by no means a

matter of course
,
because a gentleman who has

hitherto been known as Jones suddenly cal l s himsel f

Herbert or any other name that whim may direct,
that al l the world wi l l immediately acquiesce to the

alteration . I n s/zort, t/eis is rat/zer a question of fact
Man of law . A man ’s name i s that bywhich he i s
general ly known . How he may have acqui red i t

does not matter . I t i s h is name
,
and he has the

right to be cal led by it i f i t i s the name which he

usual ly receives amongst hi s friends and acquaintances .

As to the principle by which the Home

Office has been guided in deal ing with these applica

tions , I have to inform my hon . and learned friend

that there i s no wri tten l aw on the subject . About

200 years ago the practi ce of applying for permission

to change names arose
,
and in 1783 , in consequence

of the frequency of these requests
,
i t was deemed

necessary to put some check on them . A regulation

was therefore made that al l cases should be referred

to the College of Arms . That reference
,
however

,
i s

not necessari ly dec i s ive
,
as it i s i ntended on ly for the

information of the department . That usage has been

universal ly adopted
,
subject to the modification intro

duced by S ir Robert Peel , that when there are no

plausible grounds fo r an appl ication
,
and i t i s ob

viously the resul t of mere whim o r caprice
,
it should

be at once dec l ined without any reference to the

Col lege of Arms
,
leaving it to the appli cant to

exercise the right which the hon . and learned gentle



CHANGES OF NAME. 73

man said al l possessed of changing his name on his
own responsibi l i ty .

”

The Home Secretary further stated that he was

wi l l ing to make returns of the number of applicat ions

which have been made and the number which have

been rejected , and to give every information as to the

fees which are paid over to the fee fund . This was ,
under protest

,
agreed to by Mr. Roebuck .

The Solici tor-General (S i r Roundell Palmer) added
that to the best of hi s bel ief there was no positive l aw
o n the subj ect . The fact was that surnames grew up

mostly as nicknames . That very origin showed that
there was no positive law on the subject . I t was a

matter of usage and reputation from the beginning,
the name clung to the man

,
and the l aw permitted

him to shuffle i t off i f he could . There was no l aw

forbidding a man to change his name
,
but there was

also no l aw which compel led his neighbours to

acknowledge him under the name he might assume .

When
,
however

,
by usage a man had acquired

a name by reputation
,
those persons in publ i c

authori ty were obl iged to acknowledge this new

surname . There was , however, no principle of law

that any person occupying an official position was

bound to recognise a capric ious o r arbitrary assump

tion of names by persons who had no right to them

either by descent o r by the requirements of property.

”

On the subject of Royal Licences , i t must be

confessed i t i s wel l-n igh impossibl e to convert the

attitude of the Crown as expressed by the Home

Secretary into a logical or plaus ible sequence of

reasoned argument. Yet i t absolutely expressed
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what is sti l l the identical frame o f mind with which

the Home O ffice now regards the matter.

E i ther the Crown has i t within i ts prerogative to

sanction the change o r i t has not . I f i t has the right

to sanction and control changes of name
,
and the

right to demand and receive the fees in payment for

i ts Royal Licence
,
then the name should be given

and confirmed
,
and the prerogative should be judi

ciallv tested , and thereafter consistently enforced . I ts

officers ought not to make even the semb l ance of an

admiss ion that there exists any case in which Royal

san ction i s no t necessary . I f it be good law that a

Royal Licence i s total ly unnecessary for any purpose
,

then it hardly seems honest to demand the fees on a

Royal Licence . The argument that the fees are paid

voluntari ly and with a knowledge of the exact status

of affairs i s d iscounted beforehand by the fact that

there are various c ircumstances in which the Crown

compels the procuring of a Royal Licence .

Now
,
i t is no t customary fo r the Crown to swindle

i ts subj ects , and the reply of the Home Secretary,
quoted above at length

,
i s doubtless no more than

the bes t reply that could be provided at short notice

fo r a ministerial answer to a Parl i amentary question .

The ofli cials know that the sanctioning of changes of

name has been a matter of Royal prerogative from

t ime immemoria l
, and the tradition s of oflice preven t

a del iberate rel inqui sh ing
,
but they do not appear to

have the faintest idea of the grounds on which the

Royal prerogative is based
,
no r the remotest notion

of the reason fo r
,
of the action of, or the resul t of

Royal sanction for a change of name . Once i t i s
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but al so that i t i s the on ly absolutely unassai lable

posi t ion in the matter
,
as has already been explained

more fu l ly
,
it fol lows that the on ly unquestionable

methods of change are by the exercise of that pre

rogative
,
o r by the higher authori ty of an Act o f

Parl iament .

PROCEDURE .

Changes of name are either “ voluntary o r done

under a condi tion contained in a wi l l
,
settlement

,
o r

deed o f trust .

Voluntary changes are not control led in any way

when done by Deed P011 or Act of Parl iament. They

are very stringently control led when by petition and

Royal Licence .

The stamp duty on a volun tary change i s IOS . when

the in strumen t is a Deed Pol l
,
and £ 10 when it is a

Royal Licence .

In either case there is an addi tional stamp duty
'

of

£40 when the change i s made under a wi l l o r settle

ment .

I t i s an utterly anomalous posi tion , which of itself

goes far to demonstrate the i l legal i ty of the informal

and unauthori sed methods of change
, that un less

the terms of the wil l o r settlement spec i fical ly require

a particular method of change to be adopted
,
the

Chancery Division of the High Court wil l hold a

change of mere motion
,
evidenced by an adverti sement

i n the press
,
to be a qui te sufficient compl iance for

the purposes of inheri tance . In such a case there is

no instrument which can be stamped , and as stamps
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cannot be col lected save upon the actual stamping of

an instrument, and cannot be recovered by an action ,
i t fol lows that change by advertisement avoids this
impost

Nor do we see what instrument can be stamped i f

the change i s made by Act of Parl iament, al though

in this method there are certain ly loopholes through

which the Crown can make a locus standi to col lect
the tax .

I t can , however, often be avoided by anticipation .

An heir-apparent or expectant , knowing that he must

succeed in the future
,
and on success ion make a

change in his name
,
wil l often find that the circum

stances of his case are such (see post) that he is justi
fied in making a voluntary change prior to the date

at which i t becomes compulsory . The £40 cannot

be arbitrari ly enforced upon what i s an absolutely

voluntary change
,
and the change having been already

made
,
no further act of change i s necessary at the

date of success ion , and consequently there is no

further instrument to be stamped .

With the exception of the difference in the amount

of stamp duty payable
,
the procedure i s the same

whether the change be voluntary or otherwise .

Before turning to the methods of change, i t wi l l

perhaps be more in the true sequence if we examine

the means to procure the necess ity of a change .

Let us fi rst repeat that the mere express ion of a

desire that a change be made carries no weight, and

may be
,
as i t often i s , quite ignored .

A condition which i s a condi tion
,

subsequent is not

enforceable in the absence of a forfeiture clause .
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An unqual ified command to assume a name
,
par

ticularly where thi s i s made to include the assumption

of a coat of arms
,
is p rima facie bad , and doubtless

can be upset i f con tained in a formal deed . I f con

tained in a wi l l , however, the cy pres doctrine would

probably operate (j oicey -Cecil v . f oicey Cecil), and
reference should be made to the remarks on page 104.

Now the chief changes of name
,
both of the past

and of the present t ime
,
are changes made in con

formity with a wi l l o r settlement . The following

c l ause has been model led on the l ines of those which

are regarded as precedents
,
and upon these nearly al l

c lauses requiring the assumption of a name o r arms

have been model led , but owing to the loose interpre

tatio ns of the rules applying to changes of name
,
we

have inserted the manner in which a change can be

made compulsory

Provided always , and i t i s hereby agreed and de

clared (or I lzereby declare) that every person who
shal l under these presents (or tlzis my w ill) become
entitled as (legal o r equ itable) tenant fo r l ife

,
or

tenant in tai l (male o r in tai l) , by purchase to the
possession or receipt of the rents and profits of the

[w/eere t/i ere is a limitation to tenants in common
, say ,

en tirety of the hereditaments hereby settled [de
vised](other than a married woman) shal l within one

year after he (o r she) shal l so become entitled [wnere

infants may become entitled in possession ,
add

,

‘
o r being

an in fan t
,
within o ne year after he (or she) shal l attain

the age of twenty-one years
,

’

vide infra A]: And also
that the husband of every female so becoming en

t i tled (not being a peer, or the eldest o r only son of
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a peer, vide infra B) shal l , within one year after such
female shal l so become enti t led

, petition for and

endeavour to obtain the Licence of the Crown
, or

an Act of Par liament, to enable him (or her) to
assume the name of [Settlor

’s o r Testator’s name]
in lieu of , or in substitution for , such other name
or names which he (or she) may have been accus

tomed to use (vide infra C) , unless such person shal l
al ready, by rightful inheritance at bi rth

,
or by Royal

Licence, o r Act of Parl iament
,
be rightly authori sed

to use the said name
,
and unless in ei ther of the said

cases such person shal l be prevented from peti tioning
fo r the same by death And i f the person so enti tled

as aforesaid (or , in the case of a married woman , her

husband) shal l refuse or neglect within such year to
peti tion fo r, and endeavour to obtain , the Licence of

the Crown
,
or an Act of Parl iament

,
as hereby re

quired
,
and fulfi l al l requiremen ts of such Licence

when so obtained
,
or shal l at any t ime afterwards

d isuse o r cease to bear such name [or name and

arms]in such manner as is before mentioned . Then
,

and in every such case
,
immediately after the expira

tion of such year, or such disuser
,
i f the person

,

o r the husband of such person so entitled as afore

said
,
shal l be a tenant fo r l i fe

,
he o r she shal l

,

during the remainder of the l i fe of the person so

entitled
,
but without prej ud ice to the uses

,
estates o r

powers
,
preceding o r over-rid ing the estate of the

person entitled as aforesaid
,
and to the uses and

estates l imited in exercise of such powers
,
hold the

rents and profits of the said premises in trust for the

person o r persons who would fo r the time being be
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entitled to the same
,
i f the person so enti tled as afore

said were dead
,
and so that in such case al l powers

annexed to the estate of the person entitled as afore

said shal l cease to be exercisable [and that any ap
pointment previously made by such person

,
being a

married woman
,
of a rent-charge ( l i fe or any less

in terest) to her husband after her death under the

power hereinafter con tained shal l be void
,
and that

the enj oyment of any jointure rent-charge previously

appointed by such person (being a male) in favour of
his wi fe

,
o r of any portion s previously appointed by

such person (whether a male or female) i n favour of
hi s or her younger children , under the respective

powers hereinafter contained
,
shal l not be acceler

ated], and if the person so enti tled as aforesaid shal l
be a tenant in tai l (male or in tai l) by purchase , then
the estate in tai l (male or in ta il) of such person shal l
absolutely determine

,
and the hereditaments hereby

settled [devised] shal l immediately devolve on the

person o r persons next in remainder
,
as i f such person

were dead without having had issue inheri table under

such l imitation in tai l (male o r in
NO T E A .

— This may necess itate two changes in

the case of a female
,
once in her own right

,
and , after

marriage
,
in her husband

’s right ; and if thi s i s not

desired
,
the clause should be al tered accordingly. I t

i s advisable to cal l upon a minor
,
when a male

,
to

have his name changed immediately upon his estate

becoming vested ; and a Royal Licence wi l l be granted

fo r a minor upon the petition of his (o r her) guardian
and good cause being shown .

NO T E B.
—This exception i s special , and should
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not be put in unless the instructions require i t. A

peer has a name as much as a commoner
,
and can

be cal led upon to change it in the same manner. A

t itle has once been changed in a simi lar manner
,
but

i t i s not probable that this would be permitted again .

NOT E C .
—The fol lowing clauses should be substi

tuted for the clause in heavy type when instructions

regarding the assumption of arms
,
81 C . or other in

structions render them necessary
,
and these wil l be

found to include al l poss ib le cases

1 . Petition fo r and endeavour to obtain the Licence

of the Crown
, 81C . to enable him (o r her) to assume

and take the name of in addition to and

after such other name or names which he (or she)
may have been accustomed to use

,
the name (testator

’s

or settlor’s name) being used as the last and princ ipal
name .

2 . Petition fo r and endeavour to obtain the Licence

of the Crown , &c . to enable him (or her) to assume
and take the name of in addition to such

other name or names which he (or she) may have been
accustomed to use , his (or her) own name (bene

ficiary
’

s) being used as the last and princ ipal name .

3 . Petition for and endeavour to obtain the Licence

of the Crown
, 810. to enable him (or her) to assume

and take the name of and to bear the arms

of in l ieu of and in substitution for the name

or names and fo r the arms which he (or she) has been
accustomed to use and bear.

4. Petition for and endeavour to obtain the Licence

of the Crown
, 81C . to enable him (or her) to assume

6
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and take the name of in l ieu of and in

substitution for the name o r names which he or she

has been accustomed to use
,
and to bear the arms of

either alone o r quarterly with such arms

as he o r she may be enti tled to bear.

5 . Petition fo r and endeavour to obtain the Licence

of the Crown
,
&c . to enable him (o r her) to assume

and take the name of in addition to the

name or names which he (o r she) now uses , the name

[settlor
’s or testator’s name]being used as the last or

principal name
,
and to bear the arms of [settlor

’s or

testator’s arms] either alone o r quarterly wi th such

arms as he (o r she) may be enti tled to bear .

6. Petition fo r and endeavour to obtain the Licence

of the Crown
, 81C . to enable him (or her) to assume

and take the name of in addition to the

name or names which he (or she) may be accustomed
to use

,
and to bear the arms of either alone

or quarterly with such arms as he (o r she) may be
enti tled to bear.

The foregoing vari ation s which we have set out at

length may seem somewhat superfluous to those legal

minds which consider the subject no fu rther than the

due and proper o r suffic ient settlement of the estates

but to those who are versed in the l aws and require

ments and in the penalties of armoury , the necess ity of

these varying forms to sui t the cases which may arise

wil l be readi ly apparent . Thus , whilst one testator

may desire that hi s name alone shal l be borne
,
and

that i t shal l not be over-ridden by another name used

either before o r after i t , another testator might be
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and may be total ly ignored or can be legal ly avoided
,

inasmuch as ‘ i t is arguable
,
and no doubt on some

future occasion wil l be argued that no man has the
right to assume a name without the l i cence of the

Crown
,
and that no man has the right to procure or

require another person to commit or perform an

i l legal act . The result would be that such a con

d ition had no weight or effect
,
and consequently

the wishes of the testator would remain absolutely

inoperative
,
and the express ion of them valueless .

Therefore i t behoves every man who desires his

name and arms to be borne by those who are to fol low

him (when these future successors are not original ly

of that name or ent itled to those arms) to take care

that this c l ause requiring a Royal Licence o r Act of

Parl iament to be obtained i s duly in serted , for by its

due insertion
,
and by thi s means only

,
can a man

enforce upon his successors the fulfi lment of hi s
wishes . There i s no clause which has yet been

drafted which can be relied upon to attain th i s
object

,
unless it has stipu lated fo r a Royal Licence

o r Act of Parl iament to be obtained , for the com

mon law w i l l compel no man to del iberately break

the accepted and recognised laws and regulations o f

the Crown .

I f i t be a matter of indifference whether o r not

one’s successors take one
’s name and arms

,
there i s

of course n o necessi ty for such a clause at al l of any

sort or kind requiring them to do so ; but i f i t be

the desire or intention that they must and sball do

so , and shal l only succeed to one
’s property on

condition of having done so, this end can only be
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certain of attainment by making the Royal Licence
o r Act of Parl iament absolutely essential .
The methods of change of name which are known

in practi ce are (a) of mere motion , evidenced either
by advertisement in the press o r by Deed Pol l ; (b)
by Royal Licence ; (c) by Act of Parl iament. Let
us consider them in that order.

D EED S POLL.

no r

nce
V. “

ment of an attempt to acquire a name by repute
“v “J ‘

and

to which custom , if and when i t may in terfere, the

Crown always dissents and thereby vitiates . In point

of fact
,
action of mere motion creates an al i as and

nothing more .
I f an al ias be adopted , ordinary prudence requi res

that steps ,
should be taken , to

,
create and perpetuate

evidence of the fact of change,_by means of which

identity can at any moment be estab l i shed. This

evidence is usually made by mean s of newspaper

a

Deed Pol l .
Advertisement alone i s unsatisfactory , because old
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newspapers get destroyed , do not lend themse
readi ly to preservation , and back numbers of a m
paper are often difficult o r 1mpossible to procure.

A D eed__Po ll is merely & declaration under Seal ,
giving i t a greater importance than an Ordinirfmdr

ment, declar1ng the past fact or the intention of

assumption of a new name . The deed i tse lf re

amounts to nothing save the creation of evide

and (without the s l ightest inquiry as to i ts accur

val id ity o r legal ity) the authori ty of the Master o f

Rol ls i s obtained for it to be entered on the Rol l

the Supreme Court of Judicature . That registra

is merely a pres
‘ efl agggw

of evidence , in a mar

theC rown has appointed and devised for the

servation of any evidence . The registration c

not in any way make the Crown a party to the c
or i ts val id ity

,
no r does it convey any sanction for

change which change the Crown wil l contemptuo

repudiate i f the point ever comes , e .g. , befo re
'

thle
”

Office o r the Lord Chamberl ain ’s Office or the H 1

Office . Neither the Deed Pol l i tsel f,
'

nor the
,
regis

t10n of i t , no r i ts adverti sement make or authc

the change, and they
’

neither create nor confirm

r ight to or property in the new name . The righ '

the new name sti l l requires to be establ ished by

long custom and repute of other people i f and u

that custom can be cal led into being, and prove

exist
,
and have existed . The Deed Pol l in itse

the c reation of evidence of identity
,
the registra

of i t i s the perpetuation of that evidence , the adven

ment i s the notoriety of the change and the begin i

of the custom it i s desired to create .
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But even as mere evidence of identi ty
,
the terms of

a Deed Pol l have a certain importance
,
for they must

leave no doubt regarding that identi ty. The deed

should at any rate reci te the date and place of birth

and paren tage
,
and also the date and place of mar

riage (where this has already taken place), as fai l ing
the inclusion of the detai l s in the deed

,
i t wi l l subse

quently be di fficul t to establ i sh either point . I t

should also state clearly the reason for the change .

The fol lowing may be taken as a model

To al l and s ingular whom i t may concern , I ,
Thomas Henry Johnson

,
gentleman , presently

resid ing at No . 10 ! ueen
’s Gate

,
in the Royal

Borough of Kensington
,
give notice— That

whereas
,
on o r about the 20th of January 1834,

John Crowther
,
of Kensington H igh S treet, in

the Parish of Kensington and County of M iddle

sex
,
gentleman

,
now deceased , intermarried at

the Church of S t . Clement Danes in the S trand ,
London

,
with Hannah Benson ,

of the last

named pari sh
,
spinster , now deceased , as his

firs t and only wife
,
of which marriage there was

issue one chi ld
,
and one only

,
a daughter

,
bap

tised at the Church of S t . Mary Abbotts on or

about the 5 th of February 1 83 5 , by the name

of Constance Muriel : And whereas the said

Constance Muriel Crowther, now deceased , inter

married o u or about the loth of June 1 8 5 8 , at

the said Church of S t . Mary Abbotts , with
Richard Thomas Johnson

,
of Seaford , in the

County of Kent
,
Esquire

,
in the Commission of
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the Peace for the said county
,
then a widower

,

and since deceased : And whereas there was

i ssue of the said marri age four chi ldren
,
and no

more
,
of whom I

,
the said Thomas Henry

Johnson
,
am the eldest and on ly surviving son

,

and was born o n o r about the l o th ofMarch 1 862
,

at No . 7 Ken s ington High S treet aforesaid , and

bapti sed on the 26th of the same month next fol

lowing at the aforesaid Church of S t . Mary Abbots
,

and intermarried o n o r about the 14th day of

August 1 898 , at the Church of S t . Paul , S tratford

Road
,
in the said Borough of Ken s ington

,
with

Helen Jul ia V incen t of that parish
,
spinster

,
now

H elen Julia J ohn son ,
and have issue an on ly son

,

John Crowther V incent Johnson , born at No . 10

! ueen
’s Gate aforesaid , on or about the 1 7th of

J anuary in the year 1902 And whereas I have

succeeded as heir-at- l aw to considerable property
formerly belonging to and enj oyed by the afore

said John Crowther, my grandfather And

whereas I am desirous , out of gratitude and

respec t fo r my said grandfather
,
to keep his

name in remembrance, now know ye that I , the

said Thomas Henry Johnson
,
now Thomas Henry

Crowther-John son , have assumed the additional

surname of Crowther before and in addition to

my previous surname of Johnson fo r myself and
my said wi fe and fo r my descendants

,
and that

I intend henceforth upon al l occasions to sign

and subscribe mysel f, and to be styled in al l

legal and other documen ts by the surname of
Crowther-Johnson in l ieu of and in substi tution
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for my former surname of John son— In witness

whereof, I have hereunto set my hand and seal

this 20th of March in the year one thousand
nine hundred and six .

(Signed) T HOMAS H ENRY CROWT H ER-JOHNSON .

Formerly T H OMAS H ENRY JOH N SON .

Witness to Me signature of tlze wit/t in -named

T H OM AS H ENRY C ROW T H ER-JOH NSON .

(S igned) AR T H UR ELLIS ,
So l icito r ,

5 1 Linco ln
’s Inn Fields .

After the Deed Pol l has been stered in the

Supreme n

n adverti sement
,
preferably

he form fol lowing i s the one usual ly

Notice i s hereby given , that I , Thomas Henry

Crowther-Johnson , heretofore known as Thomas

Henry Johnson
,
of 10 ! ueen

’s Gate
,
Kens ing

ton ,
W .

,
gentleman

,
have assumed the additional

surname of Crowther
,
in addition to and before

my surname of Johnson , and that henceforth I

intend to S ign and subscribe myself by the sur

name o f Crowther-Johnson in l ieu of and in

substi tution for my former surname of Johnson ,
and notice i s also given that such change of

name has been formal ly declared and evidenced

by a Deed Pol l under my hand and seal bearing

date the 20th of March 1906, which Deed Poll

has been enrol led in the Central Office of the

Supreme Court of Judicature.

T H OMAS H ENRY CROW T H ER-JOH NSON .
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But throughout the whole of this procedure i t

should always be borne in mind that the right to the

name has sti l l thereafter to be acquired by the custom

and repute depending upon the complacency of other
people .

The cost of a Deed Pol l consi sts of the 105 . stamp
,

the legal charges for drafting and engrossing the deed
,

and a smal l charge fo r registration . Most sol icitors

would carry out the whole business
,
includ ing the

adverti sement , fo r an inclus ive charge of £5 , or in

a complicated case perhaps £ 10. As the cost of

making the change by Act of Parl i ament need not
,

we believe
,
exceed this sum

,
as hereafter wi l l be

explained , the populari ty of change by Deed P011 i s
not easy to understand .

ROYAL LICENCES .

We now turn to the usual method adopted for

change of name by any person of accepted social

posi tion
,
the on ly method (save an Ac t of Parl iament) ,

moreover
,
which the C rown ful ly recognises , and that

i s
“

by Royal
'

Licence under the S ign -Manual and

This is obtained by submitting a peti tion to the
0 2

King
,
lodged with an Officer

‘

of Arms
,3 1_1d transmitted

by him to the Home Office , the peti tion beifi
m

g
‘

sub

mitted to the
!

King by the H Ome Secretary .

‘ I t S hould be “

at once s tated that the issue of a

Royal Licence i s a matter of royal favour , arid cannot

be demanded by anybody as a right . Nobody sup

poses the King personal ly concerns himself as to the
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appl ication to assume a name and having no reference

to arms , the fees and stamp duty amount to 55 54 1 3 s .

Upon a Royal Licence to assume a name and arms
,

the fees for the Royal Licence and the consequent

exemplificatio n of the name and the arms amount to

1 2 1 but to this must be added the cost of estab~

lishing and proving the val id ity of each separate

coat of arms which i s exempl ified in pursuance of the

Royal Licence . I f the right of the petitioner to hi s

own arms is recorded in the col lege
,
together with

the right of the testator (o r, i f it be a voluntary
appl ication

,
the right of the ancestor

,
with the descent

of the peti tioner from such ancestor
,
whose name he

assumes), there i s no add itional expense involved , but

if i t be found that al l o r any of the arms are destitute

of authori ty
,
the cost of establ ishing the right thereto

must be added . I f the assumption of either name o r

arms be in pursuance of a wil l o r a deed of settlement ,
there i s in any case an additional stamp duty of £40

imposed by the authori ties of the In l and Revenue .

The fees in Dubl in are for a voluntary change of

name
, £60, o r 100 under a wi l l o r settlemen t ; for

a change of name and arms
, £ 1 20,

or (i f under a wi l l

or settlement) £ 160 .

The stamp duty consequent upon the change being

made under a wi l l o r settlement , i.e.

,
the additional

£ 40 ,
can frequently be saved through a l ittle family

arrangement
,
by making a voluntary appl ication

before the date at which the provis ion s of the wil l

or settlement become operative . F o r instance
,
i f a

person knows that he i s l ikely to benefit under a wi l l

on the condition of assuming a certain name, i t i s
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frequently the case that the rules governing these

matters wi l l permit a successful voluntary application

to be made during the l ifetime of the testator.

Now the Crown has the absolute right to grant or

withhold at its pleasure its l i cence and authority for a

change of name , and , i f al l one hears be correct
,

almost as many appl ications are refused as are

granted . Needless to say the refusals are not the

personal refusals of H is M ajesty
,
but emanate from

the Home Office
,
through which all peti tions pass

,

and the Home Office has assumed to itself the de

cision as to whether o r not a case shal l be put forward

for the personal consideration of His Majesty. In no

ci rcumstances can any one compel either the Home

Office to put forward a petition or H i s Majesty to

grant his l icence . But j udging from past experience
,

o ne i s able to indicate general ly the cases in which an

appl ication i s l ikely to be successfu l . To begin with
,

no case lias ever been known in which the Crown has

refused i ts l icence fo r any change or assumption which

is in conformity w it/i eitlier a will or settlement, so that

it may be taben f or granted that any application for a

Royal Licence in pursuance of the requirements of

either a wi l l or settlement wil l be granted withou t the

least d ifficulty being raised . Applicants desiring to

assume a name under other circumstances must Show

what the Crown can consider to be good and suffi

c ient reason why the change should be effected . The

refusals as to which one hears occasional ly do not

al l seem to be dictated from identical reasons , but i t

i s diflicult to get exact particulars of such cases , and

though one would hesitate to say that the granting of



94 TREATISE ON T HE LAW CONCERNING NAM ES .

a Royal Licence upon a vo luntary appl i cation was
matter of the caprice of the Crown or i ts officers

,
on'

cannot
,
however, definitely say that such and such

case would be invariably permitted
,
or that such am

such a case wou ld be invari ably refused . Certain]:
no pos itive ru le can be deduced from precedent

Consequently
,
o ne can on ly ind icate the probabilitie

of consent or refusal . These wil l u sual ly be found tr

be somewhat as fol lows , though as each case has i t

special ci rcumstances
,
i t i s natural ly difficult to speal

with any certainty .

An appl ication to assume a name where no descen

can be Shown from any family of such name
,
am

where i t i s a mere matter of personal caprice
,
i s almos

invariably refused . There are
,
however, precedent :

to the contrary .

An appl icat ion to assume the name of a fami ly fron

whom descent in the female l ine exists i s general ly
granted

,
i f i t can be shown that the female ancesto

of that name through whom descent i s proved war

an herald ic heiress in blood, or where the applican

can show that he is an Eeir of line of any male of tha
'

fami ly .

An appl ication put forward in a case of adoption t<

assume the name of the guardian i s u sual ly granted i

the appl ication is made by the guardian and in hi :

l i fetime , but the matter i s on an entirely different foot
ing if the appl ication is made merely at the caprice o

the ward , and after the death Of the guardian wher

the latter has left behind him no indication of hi :

wish that his ward shou ld adopt hi s name.
An appl ication to assume the partic le “ De in fron



https://www.forgottenbooks.com/join


96 TREATISE ON T HE LAW CONCERNING NAMES.

the old one
,
o r else in addition to and after the old .

I t wi l l gran t i ts l icence fo r a name to be borne during

l i fetime
, but not to descend to the chi ldren or i t wil l

grant i ts l icence for the new name to descend to al l

the chi ldren from birth, o r to the eldest son only , o r

(and this i s a frequent l imitation) to such persons as
shal l succeed to a certain estate or under a certain

settlement . I t wi l l gran t i ts l icence for a name to

be assumed without reference to the arms of ei ther

family
,
and in t/zat case t/i e arms remain precisely as

t/zey w ere previously, and wit/tout alteration . I t wil l

grant i ts l icence fo r a new name and the accompany

ing arms to be borne in l ieu of the old name and

arms . I t wi l l grant its l icence fo r a new name to be

assumed in l ieu of an old one and the arms of the

two fami l ies quarterly. I t wi l l gran t its l i cence fo r

the new name to be used in addition to and after the

old o ne , and fo r the new arms to be borne alone. I t

wil l grant its l icence fo r two
,
three, four or five names

to be borne in a string, but i t wi l l not grant i ts

l i cence fo r either a name o r a coat of arms to be

borne or discarded at pleasure . The peti tion must

ask fo r a definite thing
,
and i f the prayer of the

peti tion be assented to
,
that definite thing wi l l be

sanctioned .

The arms fo r the last and princ ipal surname in

England wil l always be exempl ified in the first and

fourth quarters
,
with the arms fo r the first name in

the second and third . But it i s poss ible to obtain an

exemplificatio n and a Royal Licence for two sur

names to be borne together with the arms of the

assumed name only
,
provided this assumed name i s
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the last and princ ipal surname but arms for the first

name wil l not be exempl ified alone and without arms

for the last and principal name. I f i t is desired that

the Royal Licence shal l confer the right to the two

crests
,
i t i s a matter of necessity that the petit ion

must pray f or the two coats of arms to be borne

quarterly ,
and f or t/ze crest of the assumed name

Specifical ly.

Royal Licences have been i ssued for the use of

three
,
four

,
and even five d istinct surnames as one

compound name but the consequent arrangement of

the arms carries the subject into the highly technical

laws of armori al marshal l ing , and need no t be here

pursued beyond that the arms of the last name always

go first .

But i t should not be forgotten that a change of

arms cannot be made without the interference of the

Crown . With regard to the assumption of names ,
there are undoubtedly two w idely d ivergen t opin ions

held strongly by oppos ing advocates . There i s no

alternating opinion about the assumption of arms
,

which i s admittedly absolutely i l legal without the

l icence of the Crown . A person who has persuaded

himself that a Deed P011 o r a newspaper advertise

ment i s sufficient for his purpose
,
and imagines he

can at his pleasure adopt the arms of the fami ly

whose name he has appropriated
,
wi ll s imply find he

has rendered himself absurdly ridiculous , has infringed

the prerogative of the Crown ,
and has handed himself

over to the tender mercies of his many friends and

acquaintances
,
who wil l be only too ready to hold

him up to the rid icule his vani ty and mistaken
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economy have richly entai led upon him . After I

has borne the expenses attendant upon his pursu

and employment of unauthori sed methods
,
and aftc

he has accepted and l ived down the rid icule and cha

of hi s acquaintances
,
and paid the other penaltieS c

his actions
,
he wi l l have the opportunity of taking tl

happy comfort to himself of the certain and definii

knowledge that at the end of i t al l he wi l l be r.

nearer the desired end
,
and wil l be simply using

bogus coat of arms
,
and using a name to which tl

right has sti l l to be c reated
,
which may o r may n <

happen in the succeeding two o r three generations .

When arms are exempl ified under a Royal Licenc

and no blood relationship whatsoever can be Show

to the family whose arms they original ly were
,
certai

marks are added to the coat of arms to indicate tl

fact . These marks naturally have to be such th:

wil l not interfere with the arms themselves . Usual]

i t wi l l be found that the mark of distinction i s a plai

canton upon a coat of arms
,
and a cross crosslet npc

the crest ; frequently , however, a c ross cross let

substi tuted upon the arms fo r the canton i f th

Seems more advisable
,
and in rare cases other chargc

have been introduced fo r the same purpose . The :

marks are made perpetual when blood relationsh

wil l no t fol low in the future, but when a husbar

obtains a Royal Licence to bear his wife ’s surname 1

the surname of some ancestor of hers , the childrt

wi l l natural ly obtain through their mother son

blood relationship to the family whose name h ;

been assumed . And in such cases the marks

distinct ion are governed by a special c lause in tl
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so that the arms wil l be exempl ified to him with the

mark indicative of the absence of blood relat ionship .

But the daughter must be absolutely ignored
,
as if

the entai l i s l imited to her descendants in order to

exclude any poss ible inheri tance by other chi ldren of

the husband by another marriage
,
then i t i s evident

that the bequest is to the daughter and to the desceu

dants of the old fami ly through her bastard descent
,

and consequently such descendants must bear the

penalty accru ing to the manner of their descent . In

putting forward this method of overcoming the

penal ty attaching to i l legitimacy
,
i t should be te

marked that there i s a manifest ri sk of the property

passing in a d irection which i s not intended
,
and thi s

ri sk should be wel l weighed before thi s procedure is

adopted . From the point of view of the laws of arms
,

i t i s somewhat of the nature of a shuffle and is unde

si rable
,
and those endeavouring to adopt i t wi l l find

that many difficulties are put in the way of its being

carried out .

But in every Royal Licence which i s i ssued the

fol lowing clause wi l l invariably be found And to

command that this our Royal Licence and authority

shal l first be duly recorded in our Col lege of Arms ,
other wi se this our l icence and authori ty be void and

of none effect.” And
,
moreover, i f the peti tion and

consequent Royal Licence concern the arms in addi

t ion to the name , a clause i s also inserted that the

said arms “ shal l be du ly exempl ified according to

the laws of arms
,
and recorded in our College of

A rms .”

I f the peti tion be that of a bastard , the Roya
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Licence stipu lates that the arms shal l be borne and

exemplified wit/e due and proper mar/es of distinction ,

and in the case of a Royal Licence granted to a

person to take the name and arms of a fami ly
,
to

which fami ly he can Show no blood relationship
,
the

arms are requ ired to be borne and exempl ified witb
sucb marks of distinction as may be necessary.

The Crown wil l not grant i ts l icences without the

aforesaid conditions . Consequently, i f the Royal

Licence in any way relates to arms
,
the recipient of

the royal favour wil l find it necessary _to formally

establ i sh and record the right of the person to arms

under whose wi l l or settlemen t he derives benefit
,
or

,

i f the appl ication be a voluntary one
,
the right o f his

nearest ancestor of the name to those arms which he

is desi rous to assume . Further
,
i f the Royal Licence

requires that the arms to be assumed shal l be borne

o r exempli fied quarterly with any other coat of arms ,
then i t at once becomes necessary to equal ly prove ,
establ i sh and record those other arms .

Consequently
,
i t behoves every testator or settlor

who contemplates inserting in his wi ll or settlement

the clause requiring the assumption of his arms to

take care to ascertain that he himself has an un

questioned right to those arms
,
and to establ ish and

record such right in his own name and person .

When thi s has not been done, the beneficiary i s fre

quently .involved in great expense in establ ishing and

recording this right, and in obtaining information and
detai l s of proof s which may al l the t ime have been

within the personal knowledge of the testator or

settlor.
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Now it is a curious fact
,
and one s ingularly indica

tive of the van i ty of a nouveau ricke
,
that ful ly hal f

of the arms
,
which under wi l ls or settlements are

requi red to be assumed
,
are found upon investigation

to be bogus o r void of authori ty
,
o r (what is perhaps

more frequent ly the case) that the right of the
testator o r settlor to the arms which he had assumed

,

and which he desired to perpetuate, was absolutely

incapable of proof.

Now the Crown wil l not al low any man to meddle

with the arms of a fami ly to which he is not al l ied
,
or

to which he himsel f could Show no claim ; couse

quently a c l ause in a wi l l which related to a specific

coat of arms by description would be held to be

absolutely void
,
unless the testator or settlor himself

,

o r his proved and admitted ancestors , unquestionably

had a right to bear those arms in some manner or

other ; so that, i f the testator desires that there shal l

be n o question as to what arms he intends shal l be

assumed
,
he would be wel l advised to ascertain what

are hi s own rights in the matter. I t i s seldom
,
how

ever
,
that a wi l l o r settlement spec i fical ly detai l s a

particular coat of arms by a formal and technical

descri ption thereo f. A beneficiary i s usual ly only

requi red to assume the name and arms of
,
for

example
,
Smith . The Crown then grants its l i cence

to the peti tioner to assume the name and arms of
,

e.g.

,
Smith

,
such arms being firs t duly exempl ified

accord ing to the l aws of arms in the Col lege of Arms .

The matter i s thus specifical ly committed by the

Crown to the control and juri sd iction of its College

and officers of arms . I t i s no good kicking against
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interference of the properly consti tuted Crown autho

rities , i s a sufficient compl iance with the clause in a

wil l o r settl ement requiring arms to be assumed .

Consequently
,
i f the wi ll o r settlemen t relates to the

assumption of arms
,
which arms are incapable of

l awful exemplification , the result, as we have said , i s

an immediate deadlock . There are two ways out o f

this
,
and

,
to the best of our knowledge

,
only two .

The Crown is u sual ly wi l l ing to grant new arms

which may be lawful ly borne and lawful ly exempl ified
,

in order to comply with the stipulation in the wi l l or

settlement . This i s the course usual ly adopted , but

i t stands to reason and i s evident that these arms are

not the exact arms that the testator used and wished

his successo rs to assume
,
but this i s the only manner

in which the Crown wil l permit the attempt to be

made to fulfi l the requirements of the wi l l . The

other method
,
which i s but seldom adopted

,
but

which in the eyes of the l aw is perhaps the safer
plan

,
i s the course which was taken in the recent case

of j oicey -Cecil v . j oicey -Cecil. The course i s s imple.

The matter i s taken to the Chancery Divis ion of the

H igh Court of Justice
,
and it i s demonstrated before

the j udge there sitting that the wi l l or settlement

contained the clause for the assumption of arms or of

certain arms that the testator o r settlor had no right

to arms o r to those certain arms ; that the Royal

Licence granted in pursuance of the petit ion con

tained the usual c lause to the effect that before i t

could take effect
,
arms

,
o r these certain arms , should

“ first be duly exempl ified according to the laws of

arms in our College of Arms otherwise the Royal



A CTS OF PARLIAMENT 1 9 5

Licence to be void and of none effect that these arms
,

being i l legal , were incapable of lawful exemplification,

and that the Col lege of Arms refused to exempl i fy
them .

Such demonstration having been made , the Court
wi l l make a declaration that the condi tion requiring

the assumption of the arms i s a condition incapable

of being complied with , and that therefore i t i s ih

operative, and may be disregarded .

Therefore i t wi l l be seen that the vanity
'

o f the
nouveau r ic/ze

,
which has requi red the assumption of

hi s name and of arms to which he had no right ti tle
,

has simply involved his benefic iaries in the expenditure
of large sums of money, and in costly l itigation ,

with

out having had the least permanent effe ct for the

furtherance of his desire. Therefore we emphatical ly

say that
‘

i t i s fool i sh to insert a clause requiring the

assumption of arms either as a condition precedent o r

as a cond ition subsequent
,
unless the testator had

himself an unquestioned right to bear arms. With

out such a right , as has been shown , the insertion of

the clause wi l l have no effect whatever, and can be

eventual ly overridden and ignored .

AC T S OF PARLIAM EN T .

With regard to Acts of Parl iament , i t does not

need the lore of a consti tutional lawyer to be able to

assert that
'

an Act of Parl iament can do anything.

An Act of Parl iament for change of name proceeds

upon very simi lar l ines to any other private Act .

But as i t is quite impossible for an ord inary person
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to sel f-conduct his own Act
,
l i tt le

,
i f any

,
pur;

would be served by a lengthy recital in these pagr

the ordinary parl iamentary procedure of a pri

Act . The cost of a private Act varies accord ing
d ifferent circumstances , and i t needs a somei

careful examination of the table of fees to estir

the cost . These fees
,
however

,
do no t i nclude

necessary services of counsel , sol ici tors or pa

mentary agents . But making quite adequate

vision in such direction , the entire cost of a pri

Act fo r a change of name would probably comfl

about £200,
o r perhaps rather less .

But the experiment has never yet been trie

running an Omnibus Act. There i s nothing what

in the S tanding O rders of either House in co r

diction of such action
,
and it stands to reason th

twenty people al l desiring to change thei r names

j ointly respo sible fo r one Act of twenty clauses

estimated cost of £200 when divided would be

some £ 10 each , which is l i ttle more than the exp

involved in a change by Deed Pol l
,
whilst an Ac

Parl iament i s of greater weight and authori ty 1

even a Royal Licence . I t i s desirab le that some

should secure the co -operation of sufficient peopl

enable the experiment to be made , and if this i s

done
,
perhaps in some future edi tion of the pre

work i t may be possible to publ ish the resu lts o f

attempt . I t may be noticed that an Omnibus Ar

this k ind i s the procedure enforced in the Ur

S tates
,
and if i t prove to be poss ible to carry

such procedure in this country
,
then it fol lows th

method of change wi l l have been demonstrate
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how much d i fferentiation should be made on account

of cases deal ing not only wi th the name
,
but also with

the arms . By the technical rules of the science of

armoury
,
a Royal Licence i s obviously essential before

a bastardised vers ion of a coat of arms can be exem

plified, and on this account many precedents of non

recognition may need to be discarded as precedents
,
i f

cons idered as precedents to be regarded
,
in reference

to changes of name on ly. On the other hand
,
pre

cedents of recogn i tion of a name may obviously be
nothing of the k ind

,
fo r the Crown may have had no

knowledge of the real facts . Many precedents we

are aware of are obviously di scounted for that reason .

The absurdity of the supposit ion that a child

inheri ts i ts mother’s name is flagrantly apparent i f

the case be con sidered of the bastard chi ld of a

widow o r married woman . In such a case the chi ld
,

under the popular idea
,
would be and often i s saddled

with the name of the previous husband of the mother
,

the very person who had nothing to do with i ts birth
,

and from whom the chi ld derives no t an atom of blood

descent . The matter i s best evidenced in the case of

the bastard chi ld of a widow
,
for

,
of course

,
a child

born in wed lock i s presumed to be legitimate, and

legal ly inheri ts the name of its mother’s husband for

so long as that legal presumption legal ly continues .
But the fact that a chi ld no t born in wedlock does

not inheri t i ts mother’s surname cannot be to o widely

known
, fo r, unfortunately, clergymen of the Church of

England are much given to enforcing upon a bastard

chi ld the use of the name of the mother. A scanda

lous case of the kind occurred within the knowledge
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of one of the writers . A chi ld was born short ly
before the marriage of i ts parents

,
but the circum

stances of i ts birth were such that i ts i l legitimacy was

absolutely unknown to the outs ide world
,
and the

chi ld grew up to adu lt years known (as , of course ,
were the other chi ldren born after marriage) by its

father’s surname. Never once in the course of i ts l i fe
had i t been known by the mother’s surname. The

banns of i ts marriage had been publ ished in the

father’s name , when i t sudden ly came to the know

ledge o f the c lergyman that its birth was i l legitimate
,

and he ins isted in republishing the banns in the

mother’s surname . A more unj ustifiable act can

hardly be conceived . But such o fficious and i l legal

interference i s no t uncommon . Banns of marriage

a notification to the publ ic— ought to be publ ished in

the name by which the person i s ordinari ly known , o r

they defeat the very purpose fo r which they exist .

An i llegitimate chi ld is general ly brought up in the

family of the mother
,
and therefore i s usual ly known

by the mother’s surname . But there i s nothing in

law
,
nor i s there any custom enforceable in law

,
which

requires a bastard chi ld to take its mother’s surname .

There i s nothing beyond the c i rcumstance that in

most cases that eventual ly proves to be the surname

acquired by reputation . I f the circumstances prove

that the reputation i s in another name
,
the father’s

,

for example
,
or the surname of a parent by adoption ,

then the chi ld has as much or as l ittle (whichever it
may be) right thereto as i t would have had to the
mother

’

s name .

Upon baptism the chi ld acquires an absolute right
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to whatever names have been given in baptism . There

i s no reason in law or custom why an i l legitimate

child needs any surname ” over and above its bapti s

mal names . A s ingle bapti smal name would not in

practice be found su fficient fo r ordinary purposes
,
but

when two or more names are given , there i s not the

least necessi ty for the addition of anything further.

The obvious corol lary of thi s assertion is the advice to

first dec ide what surname it i s desired that the chi ld

should be known by in after l ife
,
and to give that

su rname as the last baptismal name .

The argument upon which much discussion i s based

that “ obviously a chi ld must have a name ” i s fal la

cious as thus put , fo r we know of no law or custom

which
,
in opposi tion to the repute commenced and

adhered to by the chi ld ’s relatives , and adhered

to by the chi ld i tsel f on reaching years of d iscretion
,

can fasten upon the chi ld a name he has not inheri ted

and d isc laims .

Provid ing the filiation can be indubitably proved

(and stringent proof is always required) , a Royal
Licence can usual ly be obtained to “ assume and take ”

the surname of the father, o r el se
“ to continue to use

that surname , i f the reputation has been acquired

therein . A Royal Licence i s equal ly necessary and

equal ly obtainable to use the mother’s name
,
though

we are aware of no preceden t of a case deal ing with

the name only and having no reference to the arms .

Nor are we aware of a precedent of a Royal Licence

to a bastard to take the name of a more remote

ancestor
,
but i t seems an obvious and logical con

clusion that , i f on proof of filiation from o ne person
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