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PREFACE.

IT 1s proper, perhaps, to state, as showing the au-
thor's qualifications for this work, that he has been ex-
tensively engaged in practice in the Admiralty Courts,
and that he has delivered courses of lectures, as ¢ Pro-
fessor of Commercial Law, Equity, and Admiralty,” be-
fore one of the incorporated law schools at the South.
The favor with which these lectures were received, both
by the students and by experienced members of the
profession, prompted the preparation and publication
of this book.

No effort has been spared to bring the matter within
as small a compass as was consistent with a thorough
and comprehensive treatment of the subject.

The numerous notes of cases which the author had
made for his own use in practice have been revised
and condensed so as to preserve the proper proportions
between the different parts; and great pains have been
taken to eliminate all that would not be of practical
value to the bench and the bar.

The author desires to acknowledge his indebted-
ness to the lucid treatise by Edwyn Jones, Esquire,
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entitled ¢ The Law of Salvage as administered in the
High Court of Admiralty ”’ (London, 1870). His thanks
are also due to Mr. Justice Woods, of the United States
Supreme Court, for the loan of unreported opinions by
himself and Mr. Justice Bradley; to Circuit Judge
Pardee and District Judge Billings, both of whom
courteously and promptly permitted him to tempora-
rily withdraw records from their respective courts; to
Joseph P. Hornor and Charles S. Rice, Esquires, who
kindly placed their large and select libraries at his
disposal ; to Judge Magrath, of South Carolina, for
certain of his unreported decisions; and to Dr. James
Burns, the ripest scholar of his acquaintance, and from
whom he has received invaluable aid.

Out of a large number of admiralty cases in the
District of Louisiana the reader will find here printed,
for the first time in any book, interesting and impor-
tant decisions by Justices Bradley and Woods, of the
United States Supreme Court, and by other very able
and learned Judges, some decrees as recent as the month
of February, 1883.

The Index may, by some, be objected to as too full
and minute ; but a long and large experience 1nculcates
the lesson that, in the exigencies of NVist Prius trials,
this is a fault which “leans to Virtue’s side.”

M. M. C.
NEw ORrLEANS, March, 1883.
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NOTE.

New OrLEANS, Feb. 23, 1883. The following decision just rendered,
and which, therefore, could not appear in the body of my book, deals
with questions which seem to me to be of sufficient interest to warrant

the insertion of it in this place.
M. M. Co=EN,

UNITED STATES CIRCUIT COURT, EASTERN DISTRICT
OF LOUISIANA.

TorNBULL, MARTIN, & Co.
| v. } Admiralty Appeal.
THE CiTiZENS’ BANK OF LOUISIANA.

Libel 1n personam for balance of freight and for charges.

Cross-libel for short delivery.

Bill of Lading on the ¢ Fifeshire,” from Glasgow to New
Orleans, for one hundred and seventeen tons pig-iron, in the
usual form, with the following added: ¢ The said master
hereby acknowledging having received the full weight of iron
therein specified, the same having been weighed alongside at
shipment, and holding himself and the said vessel bound to
deliver the same weight of iron, provided it be weighed
alongside at discharging.

‘ No iron to be retained by the vessel. The pig-iron to be
taken from alongside and discharged at the rate of two hun-
dred and fifty tons per running day (Sundays excepted),

or demurrage to be paid at the rate of twenty-five pounds
sterling per day.”
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At this port (New Orleans) the iron could not be unloaded
and piled on the wharf, on account of wharf regulations pro-
hibiting it, so that the ship was obliged to have it trucked
across the wharf to terra firma, where it was weighed by the
customs officers and found to be some thirteen tons short. The
cost of the trucking was $11.70. During the unloading and
up to the weighing both .the government and the consignees
had watchmen employed to watch the iron.

The testimony of the chief officer of the ¢ Fifeshire” 1s to
the effect that he superintended the loading and unloading of
the cargo; that all the 117 lot taken aboard was put out;
that the vessel had two other large lots of iron aboard, in
different holds, and that the 117 lot was separated from the
other iron with wood and mats; that he was very particu-
lar about keeping the lots separate, because it was a small
lot.

The first question to be decided is as to the liability of the
consignees for the charge of trucking the iron across the
wooden wharf.

The contract specifies that the iron was to be taken from
alongside.

Unless this has a meaning outside of the plain signification
of the words used, the expense of moving the iron over the
wharf to land would fall on the consignees.

They seek to avoid this liability by showing that they could
not take the iron until it was weighed, and that it *“could not
be weighed alongside the ship where 1t had been discharged.”

This, of course, goes for nothing as against the contract of
the parties as to where the ship’s carriage should cease.

The consignees also urge a custom of the port, as sworn to
by two witnesses, in these terms: ¢The term ‘taken from
alongside,” in its general acceptation with merchants here,
does not mean that the merchant is to take it from within a
foot or two of the ship, but that the ship is to deliver on the
earthwork as is customary at this port.”

The same witnesses say further: ¢ The term ‘alongside’
has ordinarily been construed here to mean delivery at this
port; and as the custom-house authorities require that the
cargo shall be delivered on terra firma, and as the wharf-
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master always insists that the wharf property cannot be
jeopardized by the delivery of any heavy weights on the
wood-work, a delivery on the earthwork has almost always
been customary.”

Again, “according to the custom of this port, without
presuming to say anything as to the law on the subject, it
was the business of the ship to deliver that iron where the
custom-house authorities designated.”

Conceding such a custom as is described in the testimony
of these witnesses to have been proved, it is sufficient to say
that —

(a) It is not reasonable; for the customs authorities might
designate a particular pair of scales or a particular ware-
house for the government weighing ;

(6) Custom cannot vary the terms of an unambiguous
contract ;

(¢) To allow such a custom to come in when the parties
have specified that the cargo ¢“is to be taken from alongside,”
would be to render nugatory such clause.

Under the general law, in the absence of a special contract,
the carrier could have been required to do no more than con-
signees claim in this case. See The Tybee, 1 Woods, 361 ;
Dibble ». Morgan, 1 Woods, 409; and cases cited in Desty
on Shipping, § 244.

The learned proctors for consignees rely upon the case of
The Delaware, 14 Wall. 603, where it is said: ¢ Evidence
of usage is admissible in mercantile contracts to prove that
the words in which the contract 1s expressed in the par-
ticular trade to which the contract refers are used in a
particular sense, and different from the sense which they
ordinarily import.”

But they should have read the next sentence : ¢ Such evi-
dence may be introduced to explain what is ambiguous, but
it is never admissible to vary or contradict what is plain.”

The contract in this case was that the consignees should
take the iron * from alongside.”

That undoubtedly and plainly means that they were to
take it from where the ordinary appliances of the ship would
leave it in discharging,—*at the end of the ship’s tackle;” on
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the wharf, if the ship was discharging at a wharf; on a
lighter, if the ship could not reach a wharf and was discharg-
ing in the stream.

The next question is about the responsibility for short de-
livery. The bill of lading, supra, leaves no doubt as to the
quantity of iron received.

The government weighers’ certificates leave no doubt as to
the quantity of iron received by the consignees.

There is no reason to suppose that the ship delivered more
than the consignees received.

No matter where the technical delivery took place, the
actual delivery was on the earthwork.

The ship undertook to put the iron there, did so, and has
brought her bill for the expense.

To assume that from the *“ end of the ship’s tackle” to the
earthwork some of the iron was lost is a gratuitous assump-
tion, wholly unsupported by the evidence.

It is equally idle to suppose that while the iron was watched
before weighing it was carried off.

It seems to me much more probable that in spite of the ef-
forts of the chief officer to keep the three lots of iron aboard
the ¢ Fifeshire’ separate, the said lots did get mixed, and that
fourteen tons of the 117 lot were never delivered.

The stipulation in the bill of lading, ¢ holding himself and
the said vessel bound to deliver the same weight of iron, pro-
vided it be weighed alongside at discharging,” might have
controlled the ship’s liability had it been possible to have
weighed the iron alongside. It was not possible to so weigh
the iron, and therefore that clause became nugatory, the
same as not written, and the general liability of carriers for
the non-delivery of ‘freight attached.

Under the evidence there can be no doubt of the short
delivery on the 117 tons of iron.

Whether it was not all put aboard, whether it was lost on
the voyage, whether 1t was all discharged, whether i1t was
lost after discharging and before delivery on the earthwork,
or whether the ship has some other valid excuse, it is incum-
bent on the ship’s owners to show.

Non-delivery of the goods shipped by a common carrier
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makes a prima facie case of liability against the carrier. This
liability is not avoided by the evidence in this case.

The libellants should recover a balance due for freight,
$269.80, and the charges for trucking the iron, $11.70 ; but
from this amount should be deducted the agreed value of the
iron not delivered, $269.80, and this leaves a judgment for
libellants of $11.70 on the whole case.

The libellants should pay the costs of this court, and the

respondents those of the District Court.
So ordered.
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ADMIRALTY LAW.

CHAPTER L

JURISDICTION.

SecTioN I.— DISTRICT COURTS.

SECTION 063, paragraph eight, of the United States
Revised Statutes, provides that the District Courts shall
have jurisdiction of all civil causes of admiralty and
maritime jurisdiction; savirlg to suitors in all cases
the right of a common-law remedy, where the com-
mon law 1s competent to give it; and of all seizures on
land and on waters not within admiralty and maritime
jurisdiction. And such jurisdiction shall be exclusive,
except in the particular cases where jurisdiction of
such causes and seizures is given to the Circuit Courts.
And shall have exclusive and original cognizance of all
prizes brought into the United States, except as pro-
vided in paragraph six of section 629. (Amended by
act of Feb. 18, 1875, ch. 80, 18 Stat. 316.)

Where the admiralty jurisdiction of the United States
courts attaches at all, it does so exclusively of the juris-
diction of the State courts.!

Admiralty jurisdiction is exclusive in the United
States courts. A State cannot confer it on State
courts.?

1 The Norfolk and Union, 2 2 Stewart v. Potomac Ferry Co.,
Hughes, 123. 12 Fed. Rep. 296 (March, 1882).
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A District Court of the United States, when acting
as a court of admiralty, can obtain jurisdiction to pro-
ceed wn personam against an inhabitant of the United
States not residing within the district (within which
terms a corporation incorporated by a State not within
the district is meant to be included), by attachment
of the goods or property of such inhabitant found within
the district.!

The District Court sitting as an admiralty court 1s
a court of record.?

The decision of a court of admiralty, as to whether
a vessel 1s a domestic or foreign vessel, is conclusive In
a collateral action.’

Although a libel in admiralty 1s dismissed for want ot
jurisdiction, yet the libellant 1s not liable to an action
of trespass by the owners of the vessel that was taken
under the warrant* '

If the District Court had jurisdiction in admiralty
over the parties in personam, but proceeded n rem,
its decree cannot be impeached in a collateral pro-
ceeding®

The District Court alone has original jurisdiction in
causes of admiralty and maritime jurisdiction. Redress
in such causes must Be had there or nowhere.

Admiralty jurisdiction as exercised 1n the federal
courts 18 not as extensive as that exercised by the con-
tinental courts organized under and governed by the
principles of the civil law.’

Various decisions have established that the admiralty

1 Atkins ». The Disintegrating ¢ Thompson v. Lyle, 3 W. & S.
Company, 18 Wall. 272. 166.

2 Ward v. Chamberlain, 2 Black, 6 Case v. Woolley, 6 Dana, 17.
430; Thompson v. Lyle, 3 W. & S. ¢ Jansen v. The Magdalena, Bee,
166. 11.

8 The Rio Grande, 23 Wall. 7 The Belfast, 7 Wall. 624; Bags
458. of Linseed, 1 Black, 108.
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jurisdiction of the District- Courts is not limited to the
particular subjects over which the admiralty courts of
the parent country exercised jurisdiction when our Con-
stitution was adopted ; and, upon the other hand, that
it does not extend to all cases which would fall within
such jurisdiction, according to the civil law and the
practice and usages of continental Kurope; but its
nature and extent must be determined by the laws of
Congress and the decisions of the Supreme Court, and
by the usages prevailing in the courts of the States at
the time when the federal Constitution was adopted.!

The practice of the colonial admiralty courts is
authority of a very high character upon the question
of the extent of the admiralty and maritime juris-
diction.?

The general system of maritime law which was famil-
lar to the lawyers and statesmen of the country when
the Constitution was adopted, was intended and referred
to when it was declared that the judicial power of the
United States shall extend “to all cases of admiralty
and maritime jurisdiction.” ®

The maritime law is operative only so far as it has
been adopted by the laws and usages of the country.*

In the case of Tunno v. The Bark Betsina,® the learned
judge well remarks that it aids us very little to deter-
mine satistactorily the true nature and extent of the
admiralty and maritime jurisdiction in the courts of the
United States, to refer to the opinions of the courts in
Great Britain. It is now generally conceded, he says,

1 S. Ct. 1877, Ez parte Easton, 8 The Lottawanna, 21 Wall. 538.
95 U. S. (5 Otto) 68. ¢ Ibid.

3 The Kate Tremaine, 5 Ben. 60; 6 5 Am. Law Rep. 406, Ma-
8.C. 4 Am. L. Times (C. R.), 92; grath, J.
Cunningham v». Hall, 1 Cliff. 43;
8. C. 1 Sprague, 404.
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that the jurisdiction in this court intended to be exer-
cised in the United States is not limited, as it was
known in Great Britain anterior to the Revolution, and
as declared by the courts of that kingdom. And he
cites the cases of De Lovio v». Boit, 2 Gall. 400 ; Pro-
peller Genessee Chief ». Fitzhugh, 12 How. 443.

In cases of admiralty and maritime jurisdiction, the
competency of the court does not depend on the citizen-
ship of the parties. The jurisdiction 1s founded on the
subject-matter, and attaches, whoever may be the par-
ties and wherever they may reside.!

The admiralty courts of the United States have juris-
diction of collisions occurring on the high seas between
foreign vessels.?

Torts on the high seas and between foreign subjects
may be taken cognizance of in the courts of this
country.’

SEctioN 1I. — NAVIGABLE WATERS.

The jurisdiction depends upon the navigable charac-
ter of the water, and not upon the ebb and flow of the
tide. If the water is navigable it is public, and, if pub-
lic, 18 within the legitimate scope of the admiralty
jurisdiction.?

The admiralty jurisdiction extends to the interior
navigable rivers of the United States.®

The District Courts can take cognizance of all civil

1 Peyroux v. Howard, 7 Pet. 324; 466; Jackson v. The Magnolia, 20
The Calisto, 2 Ware, 30; Zollinger How. 296.
v. The Emma, 3 Cent. L. J. 285. 5 Hine v. Trevor, 4 Wall. 555;
2 The Bergenland, 9 Fed. Rep. McGinnis v. Pontiac, 5 McLean,
576. 359; Eads v. The Bacon, Newb. 274;
8 Johnson v. Dalton, 1 Cowen, Jackson v. The Magnolia, 20 How.
564. 296; Cheeseman v. The Two Ferry
4 Genesee Chief v. Fitzhugh, 12 Boats, 2 Bond, 363.
How. 443; Fritz v. Bull, 12 How.
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causes of admiralty jurisdiction upon the lakes and
waters connecting them, the same as upon the high
seas, bays, and rivers navigable from the sea.!

The admiralty jurisdiction extends wherever ships
float and navigation successfully aids commerce, whether
internal or external?

The admiralty jurisdiction extends to all publicrivers
as far as they are navigable.®

Those waters are navigable in law which are navi-
gable in fact, and they are public navigable waters in
fact when they are used, or are susceptible of being
used, in their ordinary condition, as highways for com-
merce, over which trade and travel are, or may be, con-
ducted in th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>