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P R E FA C E .

IT is proper, perha ps, to sta te, a s sh owin g th e au

thor’s qua lifica tion s for th is work , tha t h e h a s been ex
ten sively enga ged in pra ctice in th e A dm ira l ty Courts,
a n d th a t he h a s del ivered courses of lectures

, a s Pro

fessor of Comm ercia l Law, Equity, a n d A dm i ra l ty ,” be
fore one of the incorpora ted law school s a t th e South .

Th e fa vor with wh ich these lectures were received
,
both

by th e studen ts a n d by ex perienced m em bers of th e
profession , prom pted th e prepa ra tion a n d publ ica tion
of th is book .

No effort h a s been spa red to bring the m a tter wi th in
a s sm a l l a com pa ss as wa s consistent wi th a thorough
a n d com prehensive trea tm ent of th e subject
Th e num erous notes of ca ses wh ich th e a uthor h ad

made for h is own use in pra ctice h a ve been revised
a n d condensed so as to preserve the proper proportions
between the d ifferent pa rts ; a n d grea t pa ins ha ve been
ta ken to el im ina te a ll th a t would not be of pra cti ca l
va l ue to th e bench a n d th e ba r.

Th e a uthor desi res to a cknowledge his indebted
ness to th e lucid trea tise by Edwyn Jones, Esquire,



vfii PR EFA CE.

enti tl ed “ Th e Law of Sa l va ge a s a dm i n istered in th e
High Court of A dm ira l ty (Lon don , His thanks
a re a lso due to Mr. Justice Woods

,
of th e U nited Sta tes

Suprem e Court
, for th e l oa n of u n reported Op i n ions by

h im self a n d Mr. Justice Bra dley ; to C ircui t Judge
Pa rdee a n d Distri ct Judge Bil l i n gs, both of whom
courteously a n d prom p t ly perm i tted h im to tem pora
ri ly wi thdraw records from their respective courts ; to
Joseph P. Hornor a n d Cha rles S. R ice

,
Esquires

,
who

kindly pla ced thei r large a n d select l ibra ries a t h i s
d isposa l ; to Judge Ma gra th , of South Ca rol ina , for
certa i n of h i s unreported decisio n s ; a n d to Dr. Jam es
Burns

,
th e ri pest schola r of h is a cqua i n ta nce, a n d from

whom h e h a s rece ived inva l uable a id .

Out of a large number of adm i ra l ty cases in th e

D i strict of Louisiana th e rea der wil l fi n d here pri n ted ,
for th e first tim e i n a n y book , i n teresti n g a n d im por
ta n t decisions by Justices Bradley a n d Woods, of th e
U nited Sta tes Suprem e Court, a n d by other very a ble
a n d lea rned Judges

,
some decrees a s recent a s th e month

of Februa ry
,
1 883.

Th e In dex m ay, by som e , be objected to a s too ful l
a n d m inute ; but a l ong a n d l a rge ex perience inculca tes
th e lesson tha t

,
in th e ex i gencies of N t

'

siPrim tria ls,
th i s is a faul t wh ich “ l ea ns to V i rtue’s side .

M. M. C.

NEW O R LEA NS , Ma rch , 1 883.
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N O T E .

New O R LEA NS , Feb. 23, 1 883. Th e followin g decision just ren dered ,
a n d wh ich , th erefore, could n ot appear in th e body of my book , dea ls
with question s wh ich seem to me to be of sufficien t in terest to warra n t
th e in sertion of it in th is place.

M . M. Coa a N .

U NITED STA TES CIR CU IT COU R T , EA STER N DISTR ICT
OF LOU ISIA NA .

TU R NB U LL , MA R TIN , 8: Co .

v. A dmiralty A pp ea l.

THE Crrt za Ns
’ B A NK or LO U ISIA NA .

L ibel in p erson am for ba la n ce of freight a n d for charges.

C ross- libel for short del ivery.

B il l of Ladi n g on th e Fifeshire, from Gla sgow to New

Orlea n s, for o n e hun d red a n d seven teen ton s pig- iron , in t h e

usua l form ,
with th e fol lowi n g added :

“ Th e sa id m a ster

hereby a ck n ow ledgi n g havi n g received th e full weigh t of iron
therei n specified , th e sam e ha vi n g been weighed a lo n gside a t

shipm en t, a n d holdi n g himself a n d th e sa id vessel boun d to
deliver th e same weigh t of iron , provided it be weighed
a lon gside a t discha rgi n g.

No iron to be reta i n ed by th e vessel . Th e pig- iron to be
taken from a lo n gside a n d d ischa rged a t th e ra te of two h u n

dred a n d fifty to n s per ru n n i n g day (Sun days ex cep ted ),
or demurrage to be pa id a t th e ra te of twen ty- five poun ds
sterl i n g per day.



x x x iv NOTE.

A t this port (New Orlea n s) th e iron could n ot be un loaded
a n d piled on th e wharf, o n accoun t of wha rf regula t ion s pro
h ibitin g it , so tha t th e ship wa s obliged to have it trucked
a cross th e wharf to term firma , where it wa s weighed by th e
customs offi cers a n d foun d to be som e thirteen ton s short . Th e

cost of th e trucki n g wa s Duri n g th e u n loa d i n g a n d
up to th e weighi n g both . th e govern men t a n d th e co n sig n ees
h a d wa tchmen employed to wa tch th e iron .

Th e test imon y of th e chief officer of th e Fifeshire is to

th e effect tha t h e superi n ten ded th e load i n g a n d u n loadi n g of
th e ca rgo ; t ha t a ll th e 1 1 7 lot taken aboa rd w a s put out ;

tha t th e vessel h ad two other la rge lots of iron a boa rd , in
d ifferen t holds, a n d tha t th e 1 1 7 lot was sepa ra ted from th e

other iron w ith wood a n d m a ts ; tha t h e wa s very part ien
la r about keepi n g th e lots sepa ra te, because it was a sma l l
lot .

Th e first quest ion to be decided is as to th e liabil i ty of th e
con sign ees for th e charge of trucki n g th e iron a cross th e
wooden wha rf.

Th e con tract specifies tha t th e iron was to be taken from
a lon gside.

U n less this h as a mea n i n g outside of th e pla i n sign ifica t ion
of th e words used , th e ex pen se of m ovi n g th e iron over th e
wharf to la n d would fa l l on th e con sig n ees .

They seek to avoid this l iability by showi n g tha t they could
n ot take th e iron u n t il it was weighed, a n d tha t it “ could n ot

be weighed a lo n gside th e ship where it h ad bee n d ischa rged .

”

This, -

of course, goes for n othi n g as aga i n st th e con tra ct of
th e pa rties a s to where th e ship’s ca rriage should cea se.

Th e con sig n ees a lso urge a custom of th e port , a s sworn to
by two w it n esses, in these term s : Th e term ‘ taken from
a lo n gs ide,’ in its gen era l a ccepta tio n w i th mercha n ts here,
does n ot mea n tha t th e m ercha n t is to take it from w i thi n a

foot or two of th e ship, but tha t th e ship is to deliver on th e
ea rthwork as is custom ary a t this port . ”
Th e same w it n esses say further : “ Th e term ‘

a lon gside ’

h as ord i n ari ly been con strued here to mea n del ivery a t this
port ; a n d a s th e custom - house authori t ies require tha t th e
ca rgo sha l l be del ivered o n term firm a , a n d a s th e wharf
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m a ster a lways i n sists tha t th e wha rf property ca n n ot be
jeopa rdized by th e d el ivery of a n y heavy weights on th e

wood - work, a del ivery o n th e ea rthwork h as a lmost a lways
been custom a ry.

”

A ga i n ,

“
a ccord i n g to th e custom of this port , without

presum i n g to say a n ythi n g a s to th e law o n th e subject , it
wa s th e busi n ess o f th e ship to del iver tha t iron where th e
custom - house a uthorit ies desig n a ted .

”

Co n ced i n g such a custom a s is d escribed in th e test imon y
of these w i t n esses to have been proved , it is sufficien t to say

t ha t
( a ) It is n ot reason able ; for th e customs authori ties m ight
desig n a te a pa rt icula r pa ir of sca les or a part icula r wa re
house for th e govern men t weighi n g ;
(6) Custom ca n n ot va ry th e terms of a n u n ambiguous
con tra ct ;
(a) To a l low such a custom to come in when th e part ies
have specified tha t th e ca rgo “ is to be taken from a lon gside,”
would be to ren der n uga tory such clause .

U n der th e ge n era l law, in th e absen ce of a specia l con tra ct ,
th e ca rrier could have been required to do n o m ore tha n co n

sig n ees cla im in this ca se . See Th e Tybee
,
1 Woods , 361 ;

D ibble v. Morga n , 1 Woods, 409 ; a n d ca ses cited in Desty
o n Shippi n g, 244 .

Th e lea r n ed proctors for con sign ees rely upo n th e ca se of

Th e Delawa re, 1 4 Wa l l . 603, where it is sa id :
“ Eviden ce

of usage is a dm issible in merca n t i le con tra cts to prove tha t
t h e words in which th e co n tra ct is ex pressed in t he pa r

ticular trade to which th e co n t ra ct refers a re used in a

particula r sen se, a n d differe n t from th e sen se which they
ord i n a ri ly import . ”
B ut they should have read th e n ex t se n ten ce Such evi
den ce m ay be i n troduced to ex pla i n wha t is ambiguous, but
it is n ever adm issible to va ry or con tradict wha t is pla i n .

”

Th e co n tra ct in this ca se wa s t ha t th e con sig n ees should
take th e iron from a lo n gside .

”

Tha t u n doubted ly a n d pla i n ly m ea n s tha t they were to

take it from where th e ord i n a ry a pplia n ces of th e ship would
leave it in dischargin g, a t th e en d of th e ship’s ta ckle ; on
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th e wharf, if th e ship was dischargi n g a t a wharf ; on a

l ighter, if th e ship could n ot rea ch a wha rf a n d was disch arg
in g in th e stream .

Th e n ex t quest ion is about th e respon sibility for short de
l ivery. Th e bill of lad i n g, sup ra , lea ves n o doubt as to th e

qua n t i ty of iro n received .

Th e gover nmen t weighers’ cert ifica tes lea ve n o doubt as to
th e qua n t ity of iron received by th e co n sig n ees .

There is n o reaso n to suppose tha t th e ship delivered more

tha n th e co n sig n ees received .

No m a t ter where t h e tech n ica l del ivery took place, th e
a ctua l del ivery wa s o n th e ea rthwork .

Th e ship u n dertook to put th e iro n there, did so, a n d h as

brought h er bil l for th e ex pen se .

To assume tha t from th e en d of th e ship’s ta ckle to th e

ea rthwork som e of th e i ron wa s lost is a gra tui tous a ssump
t io n , whol ly u n supported by t h e eviden ce.

It is equa l ly id le to suppose tha t while th e iron was wa tched
before weighi n g it wa s ca rried off.

It seem s to me m uch more probable tha t in spite of th e ef

forts of th e ch ief officer to keep th e three lots of iron aboa rd
th e “ Fifeshire ”

sepa ra te, th e sa id lots did get m ix ed, a n d tha t
fourteen ton s of th e 1 1 7 lot were n ever del ivered.

Th e st ipula t ion in th e bil l of lad i n g, hold i n g himself a n d
th e sa id vessel bou n d to del iver th e same weigh t of iro n , pro

vided it be weighed a lon gside a t discha rgi n g, m ight have
con trol led th e ship ’s l iabili ty h ad it been possible to have
weighed th e iron a lo n gside . It wa s n ot possible to so weigh
th e iro n , a n d therefore tha t clause became n uga tory, th e
same a s n ot writ ten , a n d th e gen era l liabil ity of carriers for
th e n on - del ivery of ‘

freight a t ta ched .

U n der th e eviden ce there ca n be n o doubt of th e short
del ivery o n th e 1 1 7 ton s of iron .

Whether it wa s n ot a ll put aboard , whether it was lost o n
th e voyage, whether it w a s a ll d ischa rged , whether it wa s
lost a fter d ischa rgi n g a n d before del ivery o n the ea rthwork,
or whether th e ship h as some other va l id ex cuse, it is in cum
ben t o n th e ship’s ow n ers to show .

No n - del ivery of th e goods shipped by a common ca rrier
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m akes a p rima fa cie case of l iabil i ty aga i n st th e carrier. This
lia bili ty is n ot avoided by th e eviden ce in this case .

Th e libel la n ts should recover a ba la n ce due for freight ,
a n d th e cha rges for trucki n g th e iron , but

from th is amoun t should be deducted th e agreed va lue of t h e

iron n ot del ivered , a n d this leaves a judgmen t for
libel la n ts of o n th e whole case.

Th e libella n ts should pay th e costs of this court, a n d th e
respo n den ts those of th e D istrict Court.
So ordered .
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ADMI R ALTY L A W.

CHA PTER I.

J U R ISDICTION.

SECTION 1 .
— DISTR ICT COU R TS.

SECTION 563, pa ragra ph eigh t, of th e U n i ted Sta tes
R evised Sta tutes, provides th a t th e Di strict Courts sh a l l
h a ve j urisd ic tion of a ll c ivil ca uses of a dm i ra l ty a n d

m a ri tim e j urisd iction ; sa vi n g to sui tors i n a ll ca ses
th e righ t of a common - law rem edy, where th e com

mo n law is com petent to g ive i t ; a n d of a ll se i zures on
land a n d on wa ters not with in a dm i ra l ty a n d m a ri tim e
j urisd iction . A n d such j urisd ict io n sha l l be ex cl usive

,

ex cep t in th e pa rticula r ca ses wh ere j uri sd iction of

such ca uses a n d sei zures is g iven to th e C ircui t Courts .
A n d sha l l h a ve ex cl usive a n d origi na l cogni za nce of a ll

pri zes brough t i n to th e U ni ted Sta tes
,
ex cep t a s pro

vided in pa ra gra ph six of section 629 . (A m ended by
a c t of Feb. 1 8, 1 875, ch . 80

,
1 8 Sta t .

Where th e adm i ra l ty jurisd iction of th e U n i ted Sta tes
courts a tta ches a t a ll, i t does so ex cl us ively of th e juri s
d iction of th e Sta te courts.

‘

A dm ira l ty j urisd i ction is ex cl usive in th e U n i ted
Sta tes courts . A Sta te cannot confer i t on Sta te
courts .”

1 Th e Norfolk a n d U n ion , 2 9 Stewart v. Potoma c Ferry Co .
,

Hugh es , 1 23. 1 2 Fed . R ep . 296 (March
,
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A D i stri c t Court of th e U n i ted Sta tes, wh en a cting
a s a court of a dm ira l ty , ca n obta in j urisdiction to pro
esed in p erson am a ga i n st a n i n ha bi ta n t of th e U n i ted
Sta tes n o t residing w i th i n th e distri ct (with in wh ich
term s a corpora tion i n corpora ted by a Sta te not with in
th e district i s m ea n t to be included ), by a tta chme n t
of th e goods or property of such i n ha b i ta nt fou n d wi th i n
th e distri c t . 1
Th e Distri ct Court si tti n g as a n a dm iralty court is

a court of record .

2

Th e decisio n of a court of a dm ira l ty
, a s to whether

a vesse l is a dom estic or forei g n vessel , i s concl us ive in
a colla tera l a ction .

3

A l though a l i be l in a dm ira l ty is d ism issed for want Of
jurisdictio n

, yet th e l ibel la n t is not l ia ble to a n a ction
of trespa ss by th e ow n ers of th e vessel tha t wa s ta ken
under th e wa rra nt.‘
If th e Di strict Court h a d j urisdiction in adm i ra l ty
over th e pa rties in p erson am ,

but proceeded in rem ,

i ts decree ca nnot be im pea ched in a col la tera l pro
ceedin g.

5

Th e Di st rict Court a lone h a s origina l j ur isdiction i n
ca uses of a dm ira l ty a n d m a ri time j urisd iction . R edress
in such ca uses m ust lie h a d there or nowhere.

6

A dm i ra l ty j uri sd iction a s ex erc ised in th e federa l
courts is not a s ex tensive a s tha t ex erc ised by th e con
tin en ta l courts orga n ized under a n d govern ed by th e

principles of th e c ivi l law.

7

Va rious dec isions ha ve esta bl ished tha t th e a dm i ra l ty
1 A tkin s v. Th e Disin tegra tin g Th ompso n v. Lyle, 3 W . S .

Compa n y , 1 8 Wa ll. 272 . 166
2 Wa rd v. Ch ambe rla in , 2 B la ck , 5 Case v. Woolley , 6 Da n a , 1 7 .

430 ; Th ompson v. Lyle, 3 lv. 8: S . Jan sen v. The Magd a len a , B ee,
1 66.

The R io Gra n de, 23 l’Vall. 7 Th e B elfa st , 7Wa ll. 624 ; B ags

458 . of Lin seed , 1 B la ck , 1 08 .
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j urisd iction of th e D istri c t . Courts i s not l im i ted to th e
pa rticula r subjects over wh ich th e a dm ira l ty courts of
th e pa rent country ex ercised jurisd iction when our Con
stitutio n wa s a dopted ; a n d, upon th e other h a n d , tha t
i t does not ex tend to a ll ca ses wh ich would fa l l wi th in
such j urisdic tion, a ccordi n g to th e c ivi l law a n d th e

pra ctice a n d usages of continenta l Europe ; but i ts
na ture a n d ex ten t m ust b e determ i n ed by th e laws of
Co n gress a n d the decisio n s Of th e Suprem e Court, a n d
by th e usa ges preva i l i n g in th e courts of the Sta tes a t

th e time when the federa l Co n st i tution wa s a dopted .

1

Th e pra ctice of th e colo n ia l a dm i ra l ty courts i s
a uth or i ty of a very h igh ch a ra cter upon th e question
of the ex tent of the a dm i ra l ty a n d m a ri time j uri s
d iction .

2

Th e genera l system of m a ri tim e law wh ich wa s fam i l
ia r to th e lawyers a n d sta tesm en Of th e country when
th e Consti tution wa s a dopted , wa s i ntended a n d referred
to when i t wa s decla red th a t th e j udici a l power of th e
U n ited Sta tes sh a l l ex tend “ to a ll ca ses of adm ira l ty
a n d m a ri tim e jurisdic tion .

”

Th e m a ri tim e law i s opera tive only so fa r a s i t h a s
been a dopted by th e laws a n d usa ges Of th e country .

‘

In th e ca se ofTun n o v. Th e Ba rk Betsina ,6 the lea rn ed
judge wel l rem a rks th a t i t a ids us very l i ttle to deter
m i n e sa tisfa ctori ly th e true n a ture a n d ex ten t of th e
a dm i ra l ty a n d m a ri time j urisdiction in th e courts of th e
U n i ted Sta tes, to refer to th e Opi n i o n s of th e courts in
Grea t Bri ta in . It i s n ow genera l ly conceded , h e says,

1 S . Ct . 1 877 , Ex p a rle Easton , The Lottawa n n a , 21 Wall. 558 .

95U . S . (5O t to) 68 . Ibid .

3 Th e Ka te Trema in e, 5B en . 60 ;
5 5 A m . Law R ep . 406, Ma

s . e . 4 A m . L . Times (C . 92 ; gra th , J .

Cun n in gh am v. Ha ll, 1 Clifi . 43 ;

s . c . 1 Sprague , 404.
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tha t the j urisdiction in th is court intended to be ex er

cised i n th e U nited Sta tes i s not l im i ted , a s ' i t wa s
k n own in Grea t Br i ta i n a nterior to th e R evol ution , a n d
a s decla red by th e courts Of tha t kingdom . A n d he
c i tes th e ca ses of De Lovio v. Boit, 2 Ga l l . 400 ; Pro
pel ler Gen essee Ch ief v. Fi tzhugh

, 1 2 How. 443.

In ca ses of a dm i ra l ty a n d m a r i tim e j urisd ict ion, th e
competency of th e court does not depen d on th e c i tizen
sh ip O f th e pa rties. Th e jurisd iction is fou n ded on th e
subjec t -m a tter, a n d a tta ch es, whoever m ay be the pa r
ties a n d wherever they m ay reside .

1

Th e a dm ira l ty courts of th e U n i ted Sta tes ha ve j uris
d iction of col lisions occurring on th e high sea s between
forei gn vessel s.2
Torts on th e h igh sea s a n d between forei gn subjects

m ay be ta ken cogniza nce of in th e courts of this
country.

8

SECTION II.
— NA VIGA B LE WA TER S .

Th e j urisd iction depends upon th e na viga bl e ch a ra c
ter of th e wa ter, a n d not upon th e ebb a n d flow of th e

tide . If th e wa ter is n a viga ble i t i s p ub l ic
,
a n d , if pub

l ic , is with in the legi tima te scope of the a dm ira l ty
j urisdiction “
Th e a dm i ra l ty jurisd iction ex ten ds to th e i nterior
na viga ble rivers of th e U n ited Sta tes .

6

Th e District Courts ca n ta ke cogniza nce of a ll c ivi l
1 Peyroux v. Howa rd , 7 Pet . 324 ; 466; Ja ckson v. Th e Magn olia , 20

Th e Ca listo , 2 Wa re, 30 ; Zollin ger How. 296.

v. Th e Emma , 3 Cen t . L . J . 285.

5 Hin e v. Trevor , 4 Wa ll. 555;
2 The B ergen la n d , 9 Fed . R ep . McGin n is v. Po n tia c , 5 McLea n ,

576. 359 ; Eads v. Th e B a co n , Newb. 274 ;
8 Joh n son v. Dalto n , 1 Cowen , Ja ckson v. Th e Magn olia , 20 How.

564 . 296; Ch eesem a n v. Th e Two Ferry
4 Gen esee Ch ief v. Fitzh ugh , 1 2 B oa ts , 2 B on d , 363.

How. 443 ; Fritz v. B ull
, 1 2 HOW.



JU R ISDICTION . 5

ca uses of adm ira l ty j urisdic tiOn upon th e lakes a n d

wa ters connec ti n g them ,
th e sam e a s upon th e h igh

sea s, bays, a n d rivers n a viga ble from th e sea .

1

Th e a dm i ra l ty j uri sd ic t ion ex te n ds wherever sh i ps
floa t a n d na viga tion successfully a ids commerce

,
whether

in terna l or ex terna l .2
Th e adm ira l ty jurisd iction ex tends to all pub l i c rivers

a s fa r a s they a re na vi ga ble.

8

Those wa ters a re na viga bl e in law wh ich a re na v i
ga ble in fa ct, a n d they a re publ i c na viga ble wa ters i n
fa ct when they a re used

,
or a re susceptibl e of bei n g

used, i n the i r ordina ry cond i tion , a s h ighways for com
merce , over wh ic h tra de a n d tra vel a re

,
or m ay be, con

ducted in th e customa ry m odes of tra de a n d tra vel on
wa ter.4
Th e l iab i l i ty to tem pora ry interruptions of the n avi

ga tio n of a river does not destroy i ts c h a ra cter a s a

na viga ble stream .

6

Th e vi ta l a n d essentia l po int is, wh ether th e na tura l
naviga tio n of th e river is such tha t i t affords a cha nne l
for useful commerce . If th is be so

,
th e river is n a vigw

ble in fa ct
,
a l though i ts na viga tion m ay be en com pa ssed

wi t h d ifficul t ies by rea son of na tura l ba rriers, such a s

ra p ids a n d sa nd - ba rs .6
Th e a dm ira l ty j urisd iction of th e federa l courts ex
tends to n a viga ble wa ters, though they m ay be infra
corp us comita tusf’

1 Th e Eagle, 8 Wa ll. 15; Gen e v. Th e Ida Stockda le, 22 Pitts. L .

see Ch ief v. Fitzh ugh , 1 2 How. 443 ; J . 9 .

R eve n ue Cut ter NO . 1 , 1 B rown A . Th e Ge n eral Cass, 1 B rown ,

81 R . Ca ses, 76. 334 ; Th e Mon tello , 1 1 W
'

a ll. 4 1 1 .

9 H in e v. Trevor, 4 Wa ll. 555.
5 Ch eesem a n v. Two Ferry B oa ts ,

5 Th e Je n n y Lin d , Newb . 443 ; 2 B o n d , 363 ; Nelso n v. Lela n d , 22
Ma rtin v. A cker, 1 B l. 8: H . 279 ; How . 48 .

Huber v. Coa l B a rges, 3 A . L . T .

5 The Mon tello, 1 1 Wa ll. 41 1 .

1 09 ; s . c . 2 C . L . N . 270 ; Com in gs
7 Wa rin g v. Cla rke , 5How. 441 ;
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Th e a dm ira l ty j uri sdiction embra ces bays
,
h a rbors

,

a n d i n lets
,
a l though they a re with in th e terri toria l

l im i ts of a Sta te.

1

Th e a dm i ra l ty h a s j urisdiction over n a v iga ble r ivers
,

a l though th ey a re whol ly wi th in th e bounda ry of a

Sta te .

2

In June
, 1 882, th e Louisia na Suprem e Court

‘

ren

dered a decision (n o t yet reported), from which I
ex tra ct th e fol lowi n g

James Ham i l to n v. Th e Vicksburg , Shreveport , a n d Pa cific
R a ilroa d Compa n y, NO . 1 052. A ppea l from th e Dis trict
Court , O ua chita Pa rish . Pla i n t iff’s Object is to recover dam
a ges ex ceed i n g a l leged to ha ve been ca used h im by
t h e d efe n da n t corpora t io n , in con sequen ce of a n u n lawful
Obstruc tion o n th e B te uf R iver , a n aviga ble stream , on which
pla i n t iff was ru n n i n g a s teamboa t .

Th e a n swer is a ge n era l den ia l , coupled w i th th e specia l
a vermen t tha t defe n da n t, i n corpora ted u n der th e laws of th e

S ta te , h a d th e right of bui ld i n g, repa i ri n g, a n d rebuild i n g
n ecessa ry bridges over a ll stream s a lo n g its l i n e .

Th e case was tried by a jury, wh o foun d a verdic t of

in favor of pla i n t iff ; a n d bo th pa rt ies have appea led .

Now , we hold tha t u n der its cha rter, by which it was em

powered a n d authorized to co n st ruct , m ake , a n d m a i n ta i n a

ra ilroa d from a poi n t o n th e M ississippi R iver, Opposi te Vicks
burg , the n ce west to th e l i n e of th e Sta te of Tex a s through to
Mo n roe a n d Shreveport , th e compa n y h a d th e u n doubted

right to bui ld a ll th e n ecessa ry bridges a cross a n y n aviga ble
stream in th e course of its l i n e, a n d tha t th e legisla ture h ad
th e power to con fer such righ t . “ Th e gra n t of power to

Ph ila . , W.
, B . R . R . Co . v. Tow New World v. Kin g, 1 6 How . 469 ;

boa t Co .
, 23 How. 209 ; Ja ckson v. Th om as v. Gray, 1 B l. H . 493.

Th e Magn olia , 20 How . 296; Th e
1 Wa re v. Hyer , 2 Pa in e , 1 31 ;

Commerce, 1 B la ck , 574 ; Mon teith Th e Ma rth a A n n e , 0 10 . 1 8 .

v. Kirkpa trick , 3 B latch . 279 ; Nel
9 Ja ckson v. Th e Magn olia , 20

so n r . Lela n d , 22 How . 48 ; R obert How . 296 ; Taylor v. Ha rwood ,
v. Skolfield , 3 Wa re, 1 84 ; Th e Ta n sy, 437 .
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This con clusion el im i n a tes from th e discussion th e ques
t io n of th e dam ages which pla i n t iff may or m ay n o t have suf

fered from th e obstruct ion of th e river, which is thus show n
n ot to have been un lawful .
It is therefore ordered , adjudged , a n d decreed th a t

'

th e

verd ict of th e jury be set aside, a n d th e judgmen t of th e

lower court a n n ul led , avo ided , a n d reversed , a n d it is n ow

ordered tha t pla i n t iff’s dema n d be rejected a n d h is a ct ion dis
m issed a t h is costs in both courts.

Honora bl e A ssocia te Just ice Cha rles E . Fenner rea d
the fol lowi n g O pin ion on a ppl ica tion for rehear i n g
It is proper to sta te tha t , in this ca se, th e eviden ce esta b
l ishes tha t B oeuf R iver. th e stream a cross which th e bridge wa s
buil t , l ies, a s a n avigable stream , whol ly withi n th e l im i ts of

th e Sta te of Louisia n a ; a l though th e upper port io n of t h e

stre am i tself l ies in A rka n sa s, it is n ot n a vigable as high up

as th e A rk a n sas l i n e. Th e a uthority of Con gress over n avi
gable streams is a n i n ciden t of th e power to regula te com

merce a n ron g th e Sta tes, a n d on ly affects rivers which a re

highways of commerce between d ifferen t Sta tes . A s to

streams which a re n avigable o n lyw ithi n th e l im its of a si n gle
S ta te, th e a uthori ty of its legis la ture is complete . Pen n . v.

Wheel i n g B ridge Co . , 1 8 How . 432 1 R edfield o n R a i lways,
78, n otes, a n d a uthori ties cited . This m akes it clea r tha t in

th e i n sta n t ca se , th e authority derived from th e legisla t ive
a ct ion of th e Sta te did n ot con flict , u n der a n y view, with
a n y pa ramou n t authori ty of th e federa l govern men t .

R ehea ring refused .

Th e a dm i ra l ty jurisdiction em bra ces ports a n d h a
ve n s a s a portion of th e high sea s .1
Th e j urisd iction of th e a dm i ra l ty does not necessa ri ly

ex ten d over every stream whose occa sio n a l floods or
fictitious ba sins m ay suffice to floa t a steam boa t.2

1 A merica n I n s . Co . v. Joh n son ,
2 Jon es v. Coal B arges, 3 Wa ll.

1 B l. 8: H . 9 ; Th e Lotty , C lc . 329 ; J r. 58 .

B orden v. Hieru , 1 B 1 . 8: H . 293.
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A n a rtificia l cana l opened by a Sta te to publ ic use
for purposes of commerce

,
a n d wh ile i n fa ct used a s a

h ighway of comm erce between th e Sta tes, or between
foreign countries a n d th e U ni ted Sta tes, i s na viga ble
wa ter

,
with in th e m ea ni n g of th a t te rm a s used to de

fine a n d l im i t the j ur i sd iction Of courts of a dm i ra l ty.

1

SECTION III — MA TTER S OF CONTR A CT .

Th e fund amenta l query is
,
whether th e contra ct i s

or is n o t a m a ri time co n tra ct. If i t i s
,
the j uri sd iction

i s a sserted ; if i t i s not, the j urisd ic t ion is de n ied .
Whether a contra ct i s m a ri tim e or not depen ds not on
th e pla ce where th e contra ct wa s m a de

,
but on th e

subject-m a tte r of th e contra ct . If tha t i s m a ri tim e,

th e contra ct is m a ri tim e
?

Th e i ndorsee of a b il l of lading m ay l ibel th e vesse l
on wh ich goods a re sh i pped , for fa i l ure to del iver them ,

though h e be but a n a gen t or trustee of th e goods for
others

,
ex . yr . th e ca sh ier of a ba n k ?

Th e jurisd iction in a dm ira l ty does not incl ude pre
l im i n a ry co n tra c ts merely lea ding to th e ex ecu t ion of

m a ri time co n tra cts ?
A co n tra ct for th e use or rent of libel la nt’s dry dock
is a co n tra ct m a ri time in its na ture

,
a n d consequently

cogniza ble in th e adm ira l ty ?
Cla im s for wha rfa ge a re cogni zable in th e adm ira l ty ?
A court of a dm i ra l ty h as j uri sd iction of a n a ction in
1 Ma lon y v. City of Milwaukee, Ma son , 6, 1 6; Th e Crusa der, Wa re ,

1 Fed . R ep . 61 1 ; Th e O ler , 2 437—440 .

Hugh es , 1 2 ; Th e A vo n , 1 B row n ,
5 Th e Vida l Sala , 1 2 Fed . R ep .

1 70 . 207 , Erskin e, D . J .
, A pril 24, 1 882 .

1 In sura n ce Co . v. D n n h am , 1 1 (Th is was a libel in rem for use of

Wall. 1 ; Th e Plymouth , 3 Wa ll. 20 . d ry dock .) The S teamsh ip Missis
Th e Th ames, 1 4 Wa ll. 98 . sippi, 6 Fed . R ep . 543.

5 Th e Essex F. M. In s . Co . , 3
5E2:p a rle Ea sto n , 95U . S . 68 .
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co l l isi on in wh ich i t i s sough t to recover dam a ges for th e
l oss of l ife ca used by a col l isio n

,
a l though i t i s n ot cer

ta in th a t a vessel i s l ia ble for th e loss of l ife, as i t i s for
th e dam a ge to vessel a n d ca rgo .

1

Ca ses a rising quasi ea: con tra cfu, where th e tra nsa ction
in na ture a n d effect a pperta i n s to n a viga tion

,
a re ca ses

i n a dm ira l ty a s m uch a s ca ses d epen d i n g upon volun

ta ry a greemen ts .

2

Th e true cri terion by wh ich to determ ine whether
a n y wa ter craft or vessel i s subject to a dm ira l ty j uris
d ic ti on

,
is th e business or em ploym ent for wh ich i t is

in ten ded
,
or is susceptible of be ing used

,
or i n wh ich i t

is a ctua l ly e n ga ged
,
ra ther th a n i ts size

,
form ,

ca pa ci ty
,

or m ea n s of propulsio n .

8

Ca n a l - boa ts employed in transporting good s on n avi
ga ble wa ters a re subject to th e adm i ra l ty jurisdic
tio n .

‘

A floa ting eleva tor pla ced upon th e hull of a cana l
boa t

,
wh ich i s used for the purpose of tra nsferri n g grain

from o n e vessel to a n oth er
,

’

is subject to the a dm ira l ty
jurisdiction .

IS

Ferryboa ts d esi g n ed for th e tra n sporta tion of per

sons a n d property a cross a na viga ble river a re subject
to adm i ra l ty j urisd iction .

“

A scow wh ich is used only in port for ca rrying bal

1 Ex p a rte Go rdon , decided No

vember , 1 88 1 . Opin io n in Th e R e

porter , B osto n , Ma ss . , A pril5, 1 882 ;
1 6 A m erica n Law R eview , 483.

(Sin ce reported in 1 4 O tto ,

2 B a n ta v. McNeil, 5B en . 74 .

3 Th e Gen era l Cass , 1 B row n
334.

4 Th e Ka te Trem a in e , 5 B en .

60 ; Th e E. M . Ch es n ey , 8 B en . 150 ;
s . c . 15 B la tch f. 1 83 ; Th e W . J .

Wa lsh e , 5 B en . 72 ; Va n Sa n twood

v. Th e Joh n B . Cole, 4 N . Y . Leg.

Obs . 873. C omm , Th e A n n A rbor,
4 B la tch f. 205; McCorm ick v. Ives ,
1 A bb. A dm . 4 1 8 .

5 Th e Hezekia h B a ldwin , 8 B en .

556.

5Th e Ch eesema n v. Two Ferry
boa ts, 2 B on d , 263 ; Murray v. Th e

F. B . Nimick , 2 Fed . R ep . 86.

Co n tra , Th ack arey v. Th e Farmer ,
Gilp . 524.
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la st to a n d from a vesse l i s subject to a dm i ra l ty juris
dic tio n .

1

Li gh ters em ployed on n avi ga ble wa ters in th e ca r

riage of goods to a n d from vesse ls a re with in th e j uri s
d ic ti on ?

A scow wh ich i s used in ca rryi n g l um ber to a vessel
i s with in th e a dm ira l ty j ur isdiction ?
A l though tzrgboats a re em ployed in ha rbor service
wi th in th e body Of a county

, yet a dm ira l ty h a s j uri s
d i ction Over a col l ision between t hem

,
if they a re

em ployed a s l inks of transporta tion i n inter - sta te
comm erce .

4

Coa l - ba rges, wh ich a re m ere Open chests or box es of
sm a l l compa ra tive va l ue

,
a n d a re floa ted by th e stream

a n d so ld for l um ber a t th e en d Of th e voya ge
,
a re n ot

sh i ps or vesse l s in th e m a ri tim e sense of th e term s
,
a n d

a re not wi th in th e m a ri t ime j uri sd iction ?

Fla tboa ts a re not with in th e a dm ira l ty juri sd i ction ?
R a fts a re not th e subject- m a tter of adm i ra l ty juri s
d iction in ca ses where th e ri gh t of property or posses
sion i s a l o n e concern ed . They a re n ot veh icles In

te n ded for th e n a viga tion of th e sea or a rm s of th e sea .

They a re n o t recognized a s i n strum ents Of comm erce
or na viga ti on . They a re p i les of l um ber, a n d noth
in g m ore .

7

A derrick - boa t is a subject of a libel in a dm i ra l ty to
recover com pen sa tion for sa l va ge services ?

1 En d n er v. Greco , 3 Fed . R ep .

5 Ibid .

41 1 . Tome v. Four Cribs of Lum ber ,
2 Th a ck a rey v. Th e Fa rmer, Ta n ey , 533 ; Jo n es v. The Coa l

Gilp . 524 . B a rges , 3 Wa ll . J r. 53 ; G astrel r .

5 The Gen era l Cass, 1 B rown , A Cypress R a ft , 2 W
'

oods, 2 13 ; A

334 R a ft of Cypress Logs, 1 Flippe n ,

Th e Volun teer , 1 B row n , 159 . 543
5 Jo n es v. Th e Coa l B a rges , 3

5Ma ltby v. Steam Derrick B oa t ,
Wa ll . J r. 53. (Th is a pplies n ot in 3 Hugh es, 477.

some cases .
— M . M . C .)
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Boa ts empl oyed in the ne i ghborhood of a ci ty
,
in

ca rryi n g produce to th e m a rket, a re subject to th e
a dm i ra l ty j urisd iction ?
Serv ices to sta tion a ry docks a re n ot th e subject Of

sa l va ge com pensa tion , nor a re they Of m a ri tim e or a d

m iral ty j urisd iction ?
Th e ca se j ust c i ted was a l ibe l in p erson am for sa l

va ge, or for serv ices Cla imed to be i n th e n a ture of

sa l va ge services. Judge Di l lon , i n del i vering th e op in
ion of th e C ircuit Court, sa i d
Th e law of sa lvage grows out of n aviga t ion , a n d is i n ten ded

to promote th e i n terests Of those en gaged in n aviga t i n g ves
sels which a re t h e i n strume n ts of commerce a n d t ra de, a n d of

those whose property is ex posed to th e perils of th e sea , by
awa rd i n g l ibera l compen sa t io n to th e perso n s bywhose a ssist
a n ce such property is rescued from impe n d i n g peri l or saved
a fter a ctua l loss . A bbo t t on Shippi n g, 554 . A n d because
such services a re co n n ected w ith n aviga t io n a n d commerce
or t rade, th e court of a dm ira l ty h a s jurisd ict ion to fix th e

amou n t of compen sa t ion a n d to en force a ma ri t ime l ien there
for ; a n d such jurisd ict ion a n d l ien a re n ecessary, because the
ow n ers of th e property saved m ay be un k n ow n , or d ista n t , or
irrespon sible. NO such rea so n or n ecessi ty ex ists in respect
to fix ed structures, such a s these docks. In den yi n g sa lvage
com pen sa tio n for tak i n g up a n d securi n g ra fts afloa t in public
n avigable wa ters , Chief Just ice Ta n ey uses la n guage which
a pplies here. He says, ra fts “

are n ot vehicles i n te n ded for
t h e n a v iga t io n of th e sea , or th e a rm s of th e sea ; they a re n ot

recog n ized as i n strumen ts of commerce or n aviga t io n by a n y
a ct of Co n gress they a re piles of lumber a n d n othi n g more,

fas te n ed together a n d pla ced upon th e wa ter u n t il suitable
vehicles a re ready to receive a n d to support i t to its dest i n ed
port . A n d a n y ass ista n ce ren dered to these rafts, even when

1 R eppert v. R obin so n , Ta n ey , tion al Dock Co . , Cen tra l Law Jour
492 ; Th e Elm ira Sh eppard , 8 n a l, 640 (St . Louis , Oct .
B la tch f. 341 . n ot publish ed in Dillon ’

s R eports .

3 Sa lvor Wreckin g Co . v. Sec
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in da n ger of bei n g broken up or swep t dow n th e r iver, is n ot
a sa lvage service, in th e se n se in which tha t word is used in
th e courts of adm ira lty .

”

Tome v. Four Cribs Of Lumber,
Ta n ey, 533.

A ssum i n g tha t th e a l lega t ion s Of th e l ibel a re broad e n ough
to just ify th e court in t rea ti n g th e l ibel a s on e to en force a
con t ra ct , or to recover compe n sa t ion upon ge n era l pri n ciples
for th e services ren dered in ra isi n g th e docks, I am Of Opi n ion
tha t th e co n tra c t or services do n ot rela te to th e n aviga t io n ,

busi n ess, or commerce of th e sea or public n aviga ble wa ters,
in such a se n se a s to m ake th e co n t ra ct or services m a rit ime.

Th e adm ira l ty jurisd ictio n a n d th e pecul ia r l ien s, righ ts , a n d
remed ies which th e a dm ira l ty recog n izes a n d en forces , spri n g
out of th e movable cha ra cter of th e vessels a n d vehicles which
a re th e i n st rumen ts of n aviga t io n , comm erce, a n d trade. No n e

of th e rea so n s upon which this jurisdiction is fou n ded , a n d
these righ ts a n d rem ed ies a re give n , a pply to th e sta t ion a ry
docks here in quest io n ; a n d my best j udgme n t is tha t th e
co n troversy betwee n these part ies belon gs to th e courts of

commo n law , a n d n o t to th e court of a dm ira l ty.

Th e decree below aga i n st th e dock compa n y is reversed ,
a n d th e l ibel d ism issed a s to a ll th e respo n den ts ; but a s th e
quest ion of jurisd ictio n wa s n o t ra ised u n t i l a fter th e proofs
were taken , ea ch pa rty must bea r t he costs h e h as in

curred , ex cept tha t th e costs in this court must be pa id by
th e l ibella n ts.

O n th is decision th e edi tor of th e “ Centra l Law
Journa l ” m a kes a note wh ich i s so va l ua ble tha t I ap
pend it in i ts entirety
NOTE . B y th e gen era l adm ira l ty law, m arit ime con tracts
i n clude m a ri time services in buildin g, repa iri n g, supplyi n g,
a n d n aviga t i n g ships. a n d th e adm ira l ty jurisd ict ion in th e

U n ited S ta tes ex ten d s to all m ari time co n tra cts ; i. e. , con

t ra cts which rela te to th e n aviga tio n , busi n ess , or comm erce of
th e sea . De Lovio v. B oi t , 2 Ga l l . 398 , 475. Th e set tled
doc tri n e in this coun try is , tha t th e adm ira l ty jurisd ict io n ex

ten ds to a ll m ari t ime con tra cts , a n d whether a con tra ct be
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ma rit ime or n ot depen ds n o t on th e place where th e con tra ct
wa s m a de, but o n th e subject - ma tter of th e con tra ct ; th e

true criterion is th e n a ture a n d subject -m a tter of th e co n tra ct ,
as to whether it is a m a ri time co n tra ct , havi n g refere n ce to

m a rit ime service or m a ri t ime tra n sa ct io n s.

”

In sura n ce Co .. v.

D n n h am , 1 1 Wa l l . 26, 29.

A co n tract for buildin g a vessel was held to be n ot a m a ri
t ime co n tra ct , because m ade o n la n d a n d to be perform ed on

la n d . Ferry CO . v. B eers , 20 How . 393, 401 . B ut this de
cision is n ot to be ex ten ded by implica t io n . I n sura n ce CO . v.

Dun ham , 1 1 Wa l l . 28 . Loca l i ty of th e pla ce where m a de, a s

a test Of th e m a ri t im e n a ture of co n tra cts, is rejected in this
coun try. A ferryboa t on th e Ohio R iver m ay be th e subject
of a sa lvage service. Th e Cheesema n v. Two Ferry B oa ts,
2 B o n d , 363. Th e lear n ed Judge Leavi tt in tha t ca se ex

pressed th e opi n ion tha t sa lvage service could n ot be restricted
to a service ren dered to a vessel or t h e ca rgo of a vessel , but
ex ten ded to a ll cases where va lua ble property is a drift or

afloa t , a n d is rescued from peril o n a n y wa ter over which th e
a dm ira l ty jurisd ict ion ex ten ds . lb. pp . 372—376. This view
h e co n sidered to fi n d support in th e decision s in Which steam
boa ts have been l ibelled in adm ira l ty for i n juries to fl a tboa ts

a n d their ca rgoes , of which Fri tz v. B ul l , 1 2 How . 466 C ul

h ertso n v. Shaw, 1 8 How . 585 a n d Nelson v. Lela n d , 22 How.

48, a re m en t io n ed a s ex amples . A n d h e a dds : If, in col l i
sio n ca ses , jurisd ict io n in a dm ira l ty ca n be m a i n ta i n ed , when
th e i n jury is n ot to a vessel or th e ca rgo of a vessel !n ot
required to be en ro l led or l ice n sed] , it resul ts i n evi ta bly tha t
it m ay be m a i n ta i n ed for a sa lvage service in savi n g property
n ot w ithi n ei ther Of those ca tegories .

”

A n d h e supports h is
co n clusio n s by po i n ti n g out th e i n adequa cy Of th e d rift laws
of th e Sta tes . Judge Nelso n w a s i n cl i n ed to rega rd a ca n a l

boa t as n ot bei n g a boa t or vessel , though upo n n a vigable
wa ters, in such a sen se a s to subject it to a m a rit ime l ie n for
brea ch of a co n tra ct of afl

'

reigh tmen t . Th e A n n A rbor,
4 B la tch f. 205 See sim i la r view , B uck leyr v. B row n ,

3Wa l l . 1 99 per Grier, J . Jo n es v. Coa l B a rges , 3 A m .

Law R eg. 391 . B ut a l igh ter was held to be subject to th e
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piles of lumber a n d n o thi n g more, fa ste n ed together a n d

pla ced upo n t h e wa ter u n t il sui table vehicles a re ready to
receive a n d t ra n sport it to its d est i n ed port . A n d a n y a ssist

a n ce ren dered to these ra fts , eve n whe n in da n ger Of bei n g
broken up or swept dow n th e r iver, is n o t a sa lvage service,
in th e sen se in which tha t word is used in th e courts of a d

m ira lty .

”

A s to ra fts , see 1 A bb. A dm . 485; 2Wm . R ob. 251 .

Th e jurisd ict io n of t h e District Court over a ca s e of sa lvage
service on th e M ississippi R iver is n ot quest io n ed by cou n sel ,
a n d does n ot a dm i t of quest io n . Seve n Coa l B a rges, 2 B iss .

297, 300 , ci t i n g Th e Gen essee Chief, 1 2 How. 443. Th e

Hi n e v. Trevor, 4 Wa l l . 555. Th e Tug Eagle, U . S . Sup .

C t . 1 869— 70 .

Coa l ba rges adrift on th e O hio m ay be th e subject of sa l

vage service. Seven Coa l B a rges , 2 B iss . 297 (Drummon d , J
Davis, J . , co n curri n g).

Th e object of th e law of sa lvage is to promote commerce
a n d tra de, a n d t h e ge n era l i n terests of th e cou n try, by p re
ven t i n g th e destruct ion Of proper ty, a n d to a ccompl ish this
by appea l i n g to th e perso n a l i n terest of th e i n d ividua l a s a
mo t ive of a c t io n , w i th th e assura n ce tha t h e wil l n ot depen d
upon th e ow n er Of the proper ty h e saves for th e mea sure of

h is compen sa t io n ,
but to a court Of a dm ira l ty, gover n ed by

pri n ciples of equi ty. Per Drummon d , J . , Seven Coa l
B a rges , 2 B iss . 297, 302

I n th e ca se of Edmond L. COpe et a l. v. Va l lette Dry
Dock , No . of th e docket of th e U nited Sta tes
Distric t Court for th e Distric t of Louis ia na

,
in a ca use

of sa l va ge, I filed
,
on 23d Decem ber, 1 881 , a plea to

th e jurisd iction , on th e fo l lowi n g grou n ds :
Tha t a n y a ssistance ren dered to the i r d ry dock

.

is

not a sa l va ge service i n th e sense i n wh ich tha t word is
used in courts of a dm ira l ty .

Tha t th e Va l lette dry dock is not m an n ed by a

m a ster a n d crew , a n d is not devoted to th e purposes of
tra nsporta tion a n d comm erce

,
or to ei ther
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Th a t th e sa id dry dock is not a veh icle i ntended for,
or ca pa ble of

,
na viga tion

Tha t such structures a s th i s dry dock a re not recog
n ized a s i n strum en ts Of commerce or na viga tion by a n y
a ct Of Co n gress
Tha t sa id d ry dock is not regi stered , or enrol led , or
l icensed

,
or requi red by a n y law to be e i th er of these

Tha t sa id dry dock is no th ing m ore tha n pieces of
l um ber fa sten ed together a n d pla ced upon th e wa ter to
rece ive vessel s for repa ir, a n d ha vi n g en gi n es used not
for purposes of locom o t ion from o n e wha rf or port to
a nother

,
of wh ich ch a nge of pla ce by h er own re

sources t h is dry dock is inca p a b le, but solely to lower
a n d eleva te sa id dock in order to recei ve vessel s for
repa i r
Tha t sa id dry dock wa s, a t th e da te when sa id sa l

va ge services a re in sa i d l ibels a l leged to ha ve been
rendered , used solely in th e busi n ess of docki n g a n d

repa iri n g vessels, a n d h a s a lways been so em ployed ,
a n d not o therwise
Tha t sa id d ry dock , a t th e time of th e a l leged sa l

va ge serv ices, w a s m oored a n d lying a t i ts usua l pla ce
where i t h a s been loca ted ever si n ce th e la tter pa rt Of
th e yea r 1 866, a n d where i t now is
Th a t th e busi n ess a n d em ploym ent for which i twa s a n d

is inten ded , a n d wa s a n d is susceptible Of be i n g used , a n d
in which i t h a s been a ctua l ly en ga ged ever si n ce i t wa s
constructed

,
a n d its form , ca pa c i ty , a n d wa n t Of m ea ns

Of propul sion
,
a ll re n der i t not subject to adm i ra l ty

j ur isd iction in a ca use Of sa l va ge
,
civi l a n d m a r i tim e

Tha t i t h a s never been en ga ged in comm erce or na v i
ga tion ,

a n d i s n ot ca pa ble Of bei n g em ployed in e i ther
Tha t from its purpose a n d business i t i s not a n in
strument of na va l tra nsporta tion.

2
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U pon th i s plea , th e j udge of tha t court (th e Hon . E.

C. Bi l l ings) rendered the followi n g decision

This case h a s been hea rd upon a plea to th e jurisd ict ion .

Th e quest ion subm i t ted is, whether th e thi n g libel led is o f

such a n a ture or cha ra c ter a s to m ak e it subject to a sa lvage
in th e sen se in which tha t word is used in a dm ira l ty.

Th e subject of this l ibel is a d ry dock , a floa t i n g dock ,

susceptible of eleva t ion or depress io n in th e wa ter by m ea n s

of pumpi n g out or in th e wa ter . I ts desig n a n d use is to

be su n k u n der a vessel a n d then to be pumped out , so a s

to become dry , leavi n g th e vessel in a posit io n to be i n spected
a n d repa ired . It is i n capable Of self- propulsion , ca n n ot be
propel led ex cept when towed , a n d w a s perm a n en tly moored

in th e M ississippi R iver by mea n s Of en ormous cha i n s, a t a
poi n t opposi te th e ci ty of New O rlea n s . Th e l ibel a l leges
th e dock h ad been run i n to, wa s si n k i n g, a n d wa s sa ved .

The questio n turn s en t irely upo n th e m ea n i n g of th e

ex pressio n a dm ira l ty a n d ma rit im e jurisd ic tio n ,

”

in th e

provisio n Of th e Co n st i tut io n of th e U n i ted Sta tes (a rt . 2,
3) which crea tes th e jud ic ia l powe r, a n d in th e n i n th sect io n

Of th e Jud ici ary A c t Of 1 789 , which delega tes tha t power
to th e District Cour ts .

It h a s been la id dow n by Cha n cellor Ken t a n d Just ice Story,
a n d is a ffirmed by th e Supreme Cour t in I n sura n ce CO . v.

Dun ham , 1 1 Wa ll . 1 , a n d Ex p a r te Ea sto n ,5O tto, 68, tha t this
jurisd ic t ion m ea n s tha t jurisd ic t io n which h ad been a n d wa s

bei n g ex ercised in adm ira l ty in th is coun try prior to a n d a t

th e t im e of th e adopt io n Of th e Co n stit ut ion , a n d n ot th e

jurisd ic t ion of En gla n d , n or tha t of co n ti n en ta l Europe . SO

fa r a s ex ten t of loca l ity is con cern ed , in th e courts of th e

U n i ted Sta tes , it comprised th e n avigable wa ters of th e n a t io n
a s wel l a s th e high sea s.

A s to wh a t wa s i n c luded wi thi n th is jurisd ict io n , my ow n

Opi n io n is tha t we ca n m ost safely look to th e comm issio n s Of
th e judges in a dm ira lty before a n d a t th e t ime Of th e R evo
lution . A n um ber of these comm issio n s a re given in ex ten so

in B en edict ’s A dm ira l ty, ch . 9 . Ni n e comm issio n s show wha t
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co n tracts a re i n cluded in tha t jurisd ict ion : n amely, charter
pa rt ies, bil ls of la d i n g , pol ic ies Of i n sura n ce , & c . they show
tha t loca l ly it i n cluded th e sea , public streams, & c . ; wha t
torts were i n c luded w i thi n it ; a n d , l a stly, wha t ca n be th e

subject - ma t ter of sa lvage ; for beside everythi n g perta i n i n g
d irectly to a ship, or thi n gs used in ‘

n aviga t ion , they a dd :

A n d a lso Of a n d co n cern i n g a ll casua l t ies a t sea , goods
wrecked , flo tsam , jetsam , l iga n , sh a res, thi n gs ca st over
boa rd , a n d wreck o f t h e sea , a n d a ll thi n gs taken or to be

ta ke n , a s derel ict , or by ch a n ce fou n d or to be foun d .

”

If o n e wa s most la boriously to prepa re from a ll th e a dm i
ra lty reports which have bee n a cquiesced in a n e n umera t io n
of th e thi n gs which ca n be subjected to a cla im for sa lvage ,
it could sca rcely be more ex a ct . It is to be seen tha t it in
clud es th e vessel or ship, wrecked goods, goods which floa t
a way or a re ca st away, or which si n k from th e ship, a n d to
this en umera t io n a re a dded derel ict thi n gs a n d thi n gs foun d .

Th e rea son of this precise d iscrim i n a t ion is , tha t w ith th e
ex cept ion of derel ict a n d thi n gs fou n d , a n d th e ship , h er
ca rgo a n d freight , there could be n o ba sis in rea so n for a l ien
which m ust ex ist in order to support a l ibel in rem . Th e

ship , a n d a ll thi n gs which perta i n to it, is in t h e law of adm i
ra lty clothed w i th person a l ity, so fa r a s respon sibi l ity goes .

Those wh o repa ir or loa n upo n h er, or equip or m a n h er, a n d

t hose wh o dea l wi th h er, a n d those wh o a re i n jured by h er,
a n d those wh o save h er , look to h er . Th e rea so n of this
is tha t sh e wa s Often fa r dista n t from h er hom e a n d ow n

ers , a n d commerce wa s va st ly fa cili ta ted by th e law thus
e n dowi n g h er w i th t h e a t tributes of a perso n . This is th e
origi n Of t he m a ri t ime la w , a n d by this it is to be m ea sured

— so mea sured in ca ses of sa lvage — it i n cluded th e ship’s
a ppa rel , ta ckle, mo n ey, freigh t , ca rgo ; a n d here it stopped ,
for t h e n ecessi t ies of comm erce did n ot require tha t a n y

thi n g else should be clo thed w i th , so to speak, capa ci ty to

subjec t i tself to pecun ia ry respo n sibil i ty th e sa lvage a l lowed
d ere l ict a n d foun d property, bei n g a l lowed from a d iffer
e n t rea so n , n amely, a s a n i n ce n t ive to sa ve property aba n
doued to destruct io n from t h e elemen ts upo n t h e broad ocea n .
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I th i n k th e comm ission s of th e colon ia l adm ira l ty judges,
th e history of our a dm ira lty jur ispruden ce, a n d a n appl ica t io n
of pri n ciples to fa cts , a ll lead to t h e recogn it io n Of this test a s
bei n g t h e true on e. Judged by it , th e Object h ere l ibel led ,
th e d ry dock, is n ot th e subject of adm ira lty or m a ri t ime
jurisd ict ion for sa lvage.

Th e m a n n er of a rrivi n g a t a solution of th e quest ion before
th e courts ren ders it u n n ecessa ry to commen t upo n t h e ca ses
which ha ve been cited , further tha n to say tha t in a ll th e

ca ses decided by courts of t h e U n i ted Sta t es, where sa lvage
h a s been a llowed , th e property sa lved wa s either t h e ship, h er
cargo a n d freight , or derel ict , or property fou n d upon th e

n avigable wa ters , a n d in a ll th e cases where it h a s been dis
a l lowed th e property sa lved w a s n ei ther . I ex cep t th e case
of Four Cribs of Lum ber, Ta n ey, 533, where th e usages Of

th e lumber busi n ess seem to have co n trol led th e court .
Th e plea to th e jurisdict ion is m a i n ta i n ed , a n d th e l ibel
dism issed .

See Th e Hen drik Hudson , 3 B en . 41 9 ; Th e Sa lvor
Wrecki n g Co . v. Sect ion a l Dry Dock Co . , Judge D il lon
(u n reported) ; Th a ck arey v. Th e Fa rm er , Gi lp i n , 524 ; Th e
B elfa st , 7 Wa ll . 637 ; 1 Couk lin g’

s A dm . p. 8 ; Fifty Thou
sa n d Feet of Lumber, 2 Lowel l , 64 A R aft of Logs , 1 A bb.

A dm . 485; Twen ty- three B a les Of Cot ton , 7 B en . 48 ; Four
Cribs Of Lumber , Ta n ey, 533.

Since I prepa red th e a bove
, th e foregoi n g decision

h a s been reported by my esteem ed frien d
,
Joseph P.

Hom or, Esq .

, Of th e New Orleans B a r, in th e Federa l
R eporter, vol . x . NO . 1 , Feb. 21 , 1 882, p . 1 42 . With
th is num ber of o n e of th e best law peri od ica ls , n amely

,

th e Federa l R eporter
,
begin th e va l ua ble services of

R obert Desty, Esq ,
as ed itor. He i s a j ustly popula r

a uthor of a dm irable law- books .
Cope et d l. prayed th e U n i ted Sta tes Suprem e Court

for a wr i t of ma n damus to th e Distri ct Court to order
tha t court to ta ke jurisdiction a n d proceed wi th th e
ca use .
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A bout the l 0th Of A pril
,
1 882, th e Supreme Court

refused th e ma n damus.

Subseque n tly COpe et a l. l i bel led th e Va l lette Dry

Dock Com pa ny in p erson am for th e same ca use Of a ction
as in the ir l ibel zn rem .

I a ga i n plea ded to th e j uri sd iction on th e ground
tha t th e dry dock Is not a subject Of adm i ra l ty or m a r

itim e j urisd iction for sa l va ge.

A fter a rgument
,
th e Di str i c t Court sustained my

plea to th e j urisdictio n in th e sui t in p erson am .

Li bel lan ts took a n a ppea l to th e Circui t Court,
returna ble to th e Novem ber term

, 1 882 . Sa id a ppea l
i s stil l pend i n g a t th e time of th is wri ting .

Th e dry dock of l i bel lant floa ti n g in th e Delawa re ,
m oored to a wh a rf

,
ha ving been i n jured by th e negl i

gence Of respondent’s tug, lwld , th a t th e j urisd iction
of th e court Of a dm ira l ty a tta ched .

1

A dm ira l ty h a s no jurisd iction Of a cla im '

for injury
by a schoon er to a derr ick on a pier, th e dam a ge not
bei n g done upon th e wa ter ?
Where

,
a l though th e ori g i n Of th e wrong is on th e

wa ter, th e co n summ a tion a n d substance of th e i n jury
a re on th e l a n d , th e a dmira l ty h as no jurisdic t ion ?

Th e Distri ct Court ca n a djud ica te upo n m a tte rs of
sa l va ge a s wel l in a proceed i n g in p erson am a s in rem .

4

A m a ri time l ien m ay be enfo rced in a court of a d
m ira lty by a proceed i n g in p erson am a ga i n st th e pa rty
who holds th e p roperty or proceeds, if they ha ve pa ssed
into th e ha nds of th ird persons ?

1 Th e Ceres , 1 0 Ce n tra l Law 4 Th e Cen turion , 1 Wa re, 477 .

Jour. 1 13.

5 Sh eppa rd v. Taylor , 5 Pet .

1 Th e Sch oo n er Maud Webster, 675; Cutler v. R ae , 7 How. 729 .

8 B en . 547 .

‘ Ibid . p . 552, a n d cases th ere

cite d .
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Courts of a dm i ra l ty h a ve a lways been in th e hab i t
Of enterta ining sui ts between forei g n ers in ca ses Of
sa lva ge ?

Ca uses of col l i sion a re commums juris, a n d a dm i ra l ty
h a s jurisdiction to en terta i n the sui t between two for
eign vesse ls ?
Th e question of jurisdic tion i s seldom ra i sed or
rega rded in sa lva ge ca ses, beca use sa l va ge a rises un der
th e j us gem

‘

iam
,
a n d does n ot ord ina ri ly depend on th e

m unicipa l laws of pa rticula r cou n tries. Th e courts
take cog n i zance of those ca ses a s m a tters of course, if
e i t her p a rty a n d th e property a re terri toria l ly within
their jurisdictio n

,
a l though th e sa lvors a n d cla im a nts

a re a l ien s ?
A dmira lly J urisdiction . Suit in R em . In a sui t in rem in

a dm ira l ty a ga i n st a vessel , a n a ctua l se izure i s necessa ry
to co n fer upon th e court jurisdiction over th e vessel .4
A suit on a bottomry bo n d

,
ex cept in certa in ca ses,

m ust be by proceedi n gs in rem a ga i n st th e property
hypotheca ted or the proceeds

, a s prescri bed by adm i
ra lty rule 1 8, a n d a l ibe l in rem m ay be a proceed ing
a ga inst th e property by a rrest or a tta chment ; but i t
does not follow th a t a n a tta chm e n t ca n only be m a de
by a ctua l ly taki n g possession of th e property ; service
m ay be m a de ei ther by notice or by a ctua l levy on th e
goods . Service by notice a n d m oni tion is a na logous to

1 Maso n v. The B la ireau , 2 W . R ob. 35; Th e Lu n a v. Th e B el

Cra n ch , 240 ; Th e B ee, 1 Wa re, ge n la n d , Th e R eporter

332 ; O n e Hun dred a n d Nin ety- four x iii. No . 1 , p . 6

Sh awls , 1 A bb. A dm . 31 7 Th e Sa il 5 O n e Hun dred a n d Nin ety - four

or
’

s B ride , 1 B rown , 68 1 ; Th e Mag Sh awls , l A bb. A dm . 317 ; Th e B ee,

gie H ammon d , 9 Wa ll. 435. 1 Wa re, 332 .

9 A bbott ’s Law of Merch a n t 5 B ren n a n v. Th e Steam TugSh ips a n d Seamen , 579 (1 2th edi A n n a P. Dorr, 4 Fed . R ep . 459
t ion , Lo n don , 1 88 1 , by S . Pren tice ,
Q . Th e Joh a n n v. Friederich , 1
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A plea to th e m eri ts i s a n a dm i ss ion tha t the juris
d i ctio n Of th e court is wel l fou n ded , a n d a decree on
th e m eri ts ca n n ot a fterwa rds be a rrested u n less th e
defect Of jur i sd iction is a ppa rent on th e fa ce of th e

record ?
If the l ibel a vers tha t th e se izure wa s m a de on a

na viga ble wa ter, a n d th e cl a imant desires to ra ise th e

quest ion Of j urisdictio n , h e m ust tra verse th e a l lega tion
of th e pla ce of se i zure by a plea ?

A Sta te court m ay en terta in a n a ction by a sa l vor
to recover com pensa tion for sa l va ge services

, Where
there h a s been a n ex press prom ise to pay for them ?

A Sta te court m ay enterta in a b il l in equ ity to re

deem goods from a l ien cla imed o n a ccoun t of a n al

leged sa l va ge service ?

Th e questio n as to th e true l im i ts of a dm i ra l ty juris
d iction i s e x cl usively a judicia l question

,
a n d no Sta te

law or a ct of Co n gress ca n m ake i t broa der than th e
jud icia l power m ay determ ine those l im i ts to be ?

SECTION V.
— CIR CU IT COU R TS .

Th e a ct of Ma rch 3, 1 875, ch . 1 37, 1 (1 8 Sta t.
provides t h a t th e C ircui t Courts sha l l a lso ha ve

a ppel la te j uri sdiction from the Di strict Courts under
th e regul a t ion s a n d restric tions prescri bed by law.

Section 631 of th e
-

U nited Sta tes R evised Sta tute s
provides tha t th e C i rcui t Court sh a l l h a ve jurisd ictio n
from a ll fi n a l decrees of a D i strict Court in ca uses of
equity or of a dm ira l ty a n d m a ritime jurisdiction , ex

1 Th e A bby , l Mas . 360 .

5 Cash mere v. De Wolf, 2 Sa n df.

2 U n ited Sta tes v. Two Hun dred 379 .

a n d Fifty B a rrels , Ch ase , 502 .
5 Th e Lottawa n n a , 2 1 Wa ll . 558 ;

5 A lba n y City In sura n ce CO . v. Th e St . Lawren ce , 1 B lack, 522.

Wh it n ey, 70 Pa . St . 248 .
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cep t pri ze ca uses, where the m a tter i n d ispute ex ceeds
th e sum or va l ue of fifty dolla rs, ex cl us i ve of costs

,
a n

a ppea l sha l l be a l lowed to th e Circui t Court n ex t to be
he ld in such distri c t, a n d such Circui t Court is required
to receive, hea r, a n d determ ine such a ppea l .
Objec tions to th e j uri sdiction of th e Circui t Court

,

when they go to th e subject-m a tter of th e co n troversy
a n d not to th e form m erely of i ts prese n ta tion , or to
th e cha ra cter of th e rel ief prayed , m ay be ta ken a t a n y
tim e . They a re not wa i ved because they a re not
ta ken in th e C ircui t Court ?

SECTION VI .
— SU PR EME COU R T .

Th e a greem en t of th e pa rties can n ot a uthori ze th e
Suprem e Court to revise a judgme n t in a n y other
m ode Of proceed ing tha n tha t wh ich th e law prescribes,
for i t ca n n ot give jurisdict i on to th e Suprem e Court.
Its a ppel la te power i s regula ted a n d l im i ted by law ?

Th e Suprem e Court h a s j urisdiction of a n a ppea l i n
a dm i ra l ty , a l though th e C ircui t Court a ffirm ed th e
decree of the Distri ct Court p ro forma beca use th e

judge h ad been counse l for on e of th e pa rt ies.

3

By section s 690 a n d 691 of th e R evised Sta tutes of
th e U nited Sta tes (asam en ded by th e a c t of Feb. 1 6,

1 875, ch . 77, 33, 1 8 Sta t . i t i s p rovided tha t th e
Supreme Court sh a l l h a ve a ppel la te jurisdictio n of a ll

fina l j udgm ents of a n y Ci rcu i t Court rem oved there by
a ppea l, where th e m a tter i n d ispute, ex clusive of costs,
ex ceeds th e sum or va l ue of five thousa n d dol la rs.

A judgment a ga inst a defenda nt i s p rim a facie the

1 B oom Compa n y v. Pa tterson , Non esuch , 9 Wall . 505; Th e A l
i
cia ,

98 U . S . 403. 7 Wa ll. 572 .

1 Th e Lucy, 8 Wall . 307 ; Th e
5 Orego n v. R occa , 1 8 How . 570 .
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m ea sure of th e jurisdiction in h i s beha lf, a n d th is pm
'

ma

fa cie ca se co n ti n ues u n t i l th e co n tra ry i s s hown ?
By m a tter in d ispute i s m ea nt th e subject of litiga
tio n

,
th e m a tter for wh ich th e su it is brought, a n d upon

wh ich issue is jo i n ed , a n d i n re la tion to wh ich jurors
a re ca l led a n d wi t n esses ex am i n ed ?
For further on jurisdic tio n , see A ppea ls

,

” “ In ter
est

,

”

Costs . ”

SECTION VII.
— SOU R CES OF A DMIR A LTY LAW.

See Erski n e’s Insti tutes (7th p . 33, book I,
ti t. 3, 1 8.

Th e dec isio n Of th e court of a dm ira l ty i s based on
th e law of n a tio n s ?
Th e pecul ia r law wh ich a dm ira l ty courts a dm i n ister

IS
,

first
,
th e m a ri t im e law Of th e world

,
— th a t law

which in th e sen se of th e R om a n law i s jus gem‘z
’

um .

Th e R om ans did n o t m ea n by jus gemz
'

um wh a t we ca ll
th e law of na tions

,
- tha t is, law wh ich regula tes th e

righ ts a n d duties Of na tions in respect to ea ch other ;
but they m ea nt those laws found in a ll na ti ons , a n d
substa n tia l ly th e sam e in a ll.4

A n other source of a dm ira l ty law i s th e dec isions of
th e courts of a dm ira l ty a n d commo n law , on m a ri tim e
questio n s

,
a n d

,
i n th e U n i ted Sta tes , th e a cts of Con

gress ?

SECTION VIII. PR INCIPA L SU B JECTS OF A DMIR A LTY
JU R ISDICTION .

Th e pri n cipa l subjects Of adm ira lty jurisd iction a re

m a ritime contra cts a n d m a ri tim e torts, i n cl udi n g ca p

1 Troy v. Eva n s , 97 U . S . 1 .
5 Curtis

’
s Lectures, 277 (B oston ,

9 Lee v. Wa tso n , 1 Wa ll. 337 .

5Wh ea ton , Law of N a tion s, 21 1 .
5 Ibid . 278 , 279 .
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tures jure MM, a n d se izures on wa ter for m unicipa l a n d
revenue forfe i tures.
1 . Contra cts

,
cla im s, or serv ices purely m a ri time, a n d

touchi n g ri gh ts a n d duties a pperta ining to comm erce
a n d na viga t ion

,
a re cogniza ble i n the a dm i ra l ty?

2 . Torts or injuries comm i tted on na viga ble wa ters,
of a c ivi l na ture

, a re a lso cogniza ble in the a dm i ra l ty
courts .
Jurisd iction in th e former ca se depends upon th e

n a ture Of th e contra ct
,
but in the la tter i t depe n ds

enti rely upon loca l i ty. Mistakes need not be m a de if
these rules a re Observed ; but contra c ts to be perform ed
on wa ters not na viga ble a re n o t m a ri time, a n y m ore
th a n those m ade to be performed on la n d . Nor a re

torts cogniza ble i n th e adm ira l ty
,
u n less comm i tted on

wa ters with in th e adm ira l ty a n d m a ri time jurisd ic tion
,

a s defined by law.

2

SECTION IX.
— SPECIA L SU B JECTS OF A DMIR A LTY

JU R ISDICTION .

Th e adm ira l ty h a s ex cl usive j urisdiction a s to m a ri
n ers’ wa ges

,
where they proceed z'n rem

?

A co n tra ct to ca rry m erch and ise o n th e na viga ble
wa ters Of

' the U n i ted Sta tes i s w ith in the a dm i ra l ty
jurisdic tion ?
A bi l l of l a ding i s wi th i n th e a dm i ra l ty jurisd iction ?
Th is princi ple a ppl ies to pa sse n gers ?
1 Con k lin g

’
s A dm . 1 9 ; Th e B el CO . v. Th e Merch a n ts

’ B a n k , 6
fast , 7 Wa ll. 637 . How . 344 ; Morewood v. En equist ,

1 Th e Commerce , 1 B la ck , 579 ; 23 How . 49 1 ; Th e B elfa st , 7 Wa ll.

2 S tory o n th e Co n stitutio n (3d 624 ; but n ot with in ports of th e

1666- 1 669 ; Th e B elfast , ubi same S ta te , Maguire v. Ca rd , 2 1

How . 248 .

5 Leo n v. G alcera n , 1 1 Wa ll. 5 Th e Gold Hun ter , B la tch f. 8:
1 85. Howl. 300 .

5 Th e New Jersey S team boa t 5 The Moses Taylor, 4Wa ll. 41 1 .
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Over p i lots a n d , p ilo ta ge, a dm ira l ty h a s ju
‘

risdic»

tion ?
Cla ims for p ilota ge fees a re within th e juri sdiction

Of th e adm i ra l ty ?
Those who furnish repa i rs a n d m a teria l s to vessel s i n

a foreign port ha ve a l ien on a vessel enforcea ble i n
adm ira l ty ?
But l ien s depen ding upon Sta te laws, a n d not a ris

in g out of th e m a r i tim e contra c t, a re left to be enforced
by th e Sta te courts .4
Ca ses of domestic sh ips for suppl ies, repa i rs, or other

n ecessa ries proceed in p erson am,
but not in rem . (See

A dm ira l ty R ule 1 2 ; 2 1 How. iv .)
A dm ira l ty h as j urisd ic tion over bottom ry a n d respon

de n tia bo n ds ?
If a bo n d is oppressi ve from ex orb i ta n t i n terest, &c . ,

or ba d i n i tself, th e court Of a dm ira l ty ca n g ive pro
tec tion a n d rel ief from i t ?
Pol icies Of insurance a re with in th e a dm i ra l ty juri s
d ict ion .

7

A n i n surer m ay l ibel for prem i um ?

A dm ira l ty h a s jurisd iction over j ettison a n d genera l
a vera ge contrib utions ?
In a ca se of ge n era l a vera ge

,
where th e co n signee

h a s received h is goods a n d g iven a genera l - a vera ge
bon d, ~ th e U n i ted Sta tes A dm ira l ty Court, u n der la ter
decisio n s of th e U ni ted Sta tes Supreme Court, h a s ju

1 Hoba rt v. Droga n , 1 0 Pet . 1 08 .
5 Ha n dbook of A verage, byMa n

5 Ex p a rte Haga r, U . S . Supreme ley Hopkin s, p . 90 , 3d ed .

Court , November, 1 881 ; Th e R e 7 In suran ce Co . v. Dun h am , 1 1

porter, vol. x iii. NO . 1 4 , p . 41 9 Wa ll . 1 .

(B osto n , 5 Th e Dolph in , 1 Flippe n , 580 .

5 Th e B elfa st , 7 Wall. 624.
5 I n sura n ce CO . v. Dun h am

,
ubi

5Maguire v. Card , 21 How. 251 . sup ra ; Dupon t de Nemours Co .

5 Curtis ’s Lectures , 261 ; Th e v. Va n ce cl a l. , 1 9 How. 1 62.

B rig Draco, 2 Sumn . 157 .
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risdiction Of a n a ction o n such bond
,
notwithstandi n g

th e Opi n io n in Cutler v. R a e, 7 How. 729 ?

Sa l va ge services a re Of a dm ira l ty cogni zance.
my cha p ter, ti tl e SA LVA GE .)

(See

Th e co n tra ct of ra nsom i s a lso with in a dm i ralty
jurisdictio n .

A dm ira l ty h a s jurisd iction of surveys ; a s
,
wh ere a

regula r survey is required by th e te rm s Of a pol i cy of

i nsura nce, or where freigh ters a n d seam en cla im dis
cha rge of co n tra ct b eca use the vessel i s unseaworthy ?
A dm ira l ty h a s jurisd iction over peti tory a n d posses
sory a ctio n s ?
Surrender of in terest in th e vessel a n d frei gh t

,
as pro

vided by section s 4283 et seq. Of th e U ni ted Sta tes R e
v i sed Sta tutes

,
m ay be rece ived by th e a dm i ra l ty courts,

a n d th ey m ay a ppoint trustees a n d distribute th e fund ?
Torts on th e h igh sea s or n a viga ble wa ters of th e

U n ited Sta tes a re wi th in th e a dm i ra l ty j urisdiction, as I
h a ve herei n a bove sta ted , c i ting Th e Belfa st, 7Wa l l . 624 .

U nder th e hea d of Torts a re i n cluded persona l a s

sa ul ts a n d ba tteries
,
col l isio n

,
a n d spol ia tio n s by force ; 6

a n d ca ses where wa r- vessel s h a ve increa sed thei r force
here contra ry to our righ ts a n d duties a s neutra l s .7

1 B a rk Sa n Fern a n do v. Ja ckson
Ma n son , 1 2 Fed . R ep . 341 , by

Pardee , Ct . J . , Ma rch 1 8 , 1 882

(reported by Joseph P. Horn or , Esq .

,

Of th e New O rlea n s B ar) ; citin g
Dike v. St . Joseph , 6 McLea n ,

573 ; In sura n ce CO . v. Dun h am , 1 1

Wall. 1 ; Gloucester In sura n ce CO .

v. Youn ger, 2 Curt . 334 .

5Maso n a ire v. Kea tin g, 2 Ga ll.
336.

5Dorr v. Pa cific In sura n ce Co . ,

7 Wh ea t . 58 1 ; Ja n n ey v. Columbia n
I n sura n ce Co . , 1 0 Wh ea t . 412 ; U . S .
R ev. Sta t . 4556 cl seq.

5Wa rd v. Peck , 1 8 How . 267 ;

Th e S tea mboa t O rlea n s v. Ph oebus ,
1 1 Pet . 1 75, wh ere Ph oebus , pa rt

ow n er, sued th e oth er pa rt ow n ers

for a sa le, wh ich th e court refused ,

a n d h eld th a t th e m a jority m ay em

ploy th e vessel, givin g stipula tio n

for h er sa fe return ; if th e m a jority
declin e, th e m in ority m ay do so , on

like terms .

5 Th e Norwich CO . v. Wrigh t ,

1 3Wa ll. 1 04 .

5 Cult is
’
s Lectures , 268, 269 .

7 Ibid . 270 .
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Th e U nited Sta tes Di stri ct Courts ha ve a lso juris
d iction Of reven ue se izures?
In forma tions filed by th e distr ict a ttorney to enforc e

forfe i tures a re with i n th e j urisd iction of th e a dm i ra l ty ?
Th e District Court h as a lso th e enti re prize jurisdic
tio n ?

I n Jenn ings v. Ca rson, 4 Cra n ch , 2, Ma rsha l l , Ch . J
del iveri n g th e Op i n ion of th e court

,
sa id the court is

n ot of Opi n ion tha t th e Pri ze A cts of Grea t Bri ta in con
fer entirely n ew powers on th e courts whose pra ctice
they regula te.

In Brown ’s Civi l a n d A dm ira l ty Law ,
in h is ch a pter

on th e jurisdiction of th e prize courts , i t i s ex pressly
sta ted tha t those courts ex erc ised their jurisdic tion
a nterior to th e Prize A cts ; a n d th e sam e op i n ion i s
ex pressed by Lo rd Ma nsfield in the case of Lindo v.

Brown
,
Dougla s

,
61 3

,
II.

By section 563 Of th e U n i ted Sta tes R evised Sta tutes
th e D istri ct Courts ha ve jurisdiction of a ll crimes a n d
O ffences cogniza ble under th e a uthori ty of th e U ni ted
Sta tes, comm i tted wi th in the i r respec t i ve distri cts, or
upon th e h igh sea s

,
th e punishmen t of wh ich is not cap

i ta l
,
ex cept in th e ca ses mentioned in section 54 1 2,

t i tle CR IMES . 4300- 4305.

By section 629 of th e U n ited Sta tes R evised Sta tutes,
n i n etee n th pa ra gra ph , th e Ci rcui t Court Of th e U ni ted
Sta tes h a s j uri sd ictio n of a ll su i ts a n d proceed ings a ris
in g under sectio n 5344, ti tle C R IMES , for th e punish
m e n t of Officers a n d owners of vessel s, through whose
n egl igen ce or m i sconduct th e l ife of a n y person is de
stroyed .

1 Wh ela n v. Th e U n ited Sta tes , gea n ce, 3 Dall. 297 ; Th e Sally , 2
7 Cra n ch , 1 1 2 . Cra n ch , 406.

5 Th e U n ited Sta tes v. La Ven 5 Curtis
’
s Lectures , 272 .
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th e dom i n ion of th e comm on law wh ich ca n ordina ri ly
a dm i n ister a rem edy in rem

,
a n d hold th e Offendi n g

vessel i tself l ia ble for th e paym en t of th e dam a ges ?
A dm ira l ty h a s j uri sd iction of a n a ction in rem to
recover dam a ges for dea th of a pa ssenger ca used by
fa ul t or neglect of m a ster a n d m a r iners ?
SO , of a l ibe l for dam ages for dea th of ch ief m a te of

a vessel , ca used by a col l ision ?
A pa ren t m ay m a i n ta in a l ibel in a dm ira l ty for th e
wro n gful a bduction a n d ca rryi n g to sea of a so n

?

A sh ip - ow n er i s l ia ble for such tort of th e m a ster,
where th e m a ster is in comm a nd of th e vessel a s the
a gen t of th e owner ?
See Notes of Co n sti tutiona l Decision s

, by Orlando F.

Bum p
,
New York

,
1 878 , pp . 268— 272 .

A dm i ra l ty courts h a ve j uri sd iction in a ca use of

possession
,
to ta ke a sh i p from a wrong - doer

,
a n d

del iver h er over to a person cla im ing as the righ t
owner ?
For j urisd iction a s to wh a rfa ge, see Brock v. Th e John
M. Wa lsh

,
24 In t . R ev . R ec . 207 ; Th e J. H. Stea rin,

15B la tch f. 473.

Cla im s for wha rfa ge a risi ng out of e i ther a n ex press
or a n im pl ied contra ct a re cognizable in a dm i ra l ty ?
Th e a dm ira l ty h a s j urisdiction of a co n tra ct m ade
between th e m a ster of a sh ip a n d a Cooper, to put th e

1 2 Wa it
’
s A ction s a n d Defe n ces , 5 Coggin s v. Helm sley , 23 In t .

98 ; Th e Moses Taylor, 4W'

a ll . 41 1 ; R ev. R ec . 38 1 .

Th e Hin e v. Trevor , 4 W
'

a ll. 555.
5 Tillmore v. More, 4 Fed . R ep .

See B a ird v. Da ly , 57 N . Y . (1 2 231 .

Sick .) 236 ; Th e Gen era l B uel , 1 8 5 Ibid .

Oh io St . 521 ; Ex p a rte Gordon , 1 4
5 I n re B la n ch a rd , 2 B . C .

U . S . 515(November , Th e 244 ; 3 D . R . 1 77 ; 8 Ja cob’s Fish
R eporter , vol. x iii. NO . 14 , p . 41 7 er

’
s Digest , p . Th urber v.

(B osto n , Th e Fa n n ie , 8 B en . 429 .

5 See R usk v. The Ch a rles Mor 7 E1: p a rte Easto n , 95U . S. R .

ga n , 1 8 A m . L . R eg. 624. S . C . (5Otto) 68 .
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ca rgo of th e sh ip in landing order
, th e serv ices be i n g

rendered pa rtly on th e sh ip a n d pa rt ly on th e wha rf,
but before th e del i very of the ca rgo ?

In a proceedi n g in rem , a va l id sei zure a n d a ctua l
control of th e res by th e m a rsha l gives j urisd iction ; a n d
a n im proper rem ova l of i t from h is custody , a s by a n
order of court im providently m ade

,
does n ot destroy

th e j urisd ic tion ?
There is no thi n g i n th e na ture of th e a dm ira l ty
jur isd ictio n , or of a n a ppea l i n a dm i ra l ty

,
which pre

vents pa rties in th e court of a dm ira l ty
,
whether sit

ti n g in prize or a s a n i nsta n ce court, from subm i tting
the ir ca se by rule of th e court to a rbi tra tio n ?

Courts of a dm ira l ty h a ve j uri sd ictio n over torts of
p assengers upon th e h igh sea s ?
Courts of adm i ra l ty ha ve j urisdi ctio n over con tra cts

for th e ca rria ge of p assengers by sea
,

5
a n d upon other

na viga ble wa ters ?
A dm ira l ty j urisdiction h a s no rega rd to registry or
enrolmen t a n d l icense ?

Federa l courts ha ve jurisd iction to try for m urder
comm i tted upo n th e h ig h sea s

,
or in a n y river, h a ven ,

b a si n
,
or bay, out of th e j uri sdiction of a n y pa rti cula r

Sta te .”
But they h a ve no j urisd iction to try for murder com

m it ted on boa rd a vessel of th e U ni ted Sta tes in Boston
ha rbor ?

1 Th e B ark O n ore, 6 B en edict , sen gers, 467 ; Th e Moses Taylor , 4
564. Wa ll. 41 1 .

9 Th e R io Gra n de, 23 Wall . 5 Th ompson
’

s Ca rriers of Passen

458 . gers, 543, 544 .

5 U n ited Sta tes v. Fa rragut , 22
7 The Gen era l Cass , Dis t . C t .

Wa ll. 406. U . 8 . Eastern District of Mich iga n ,

5 Th ompso n
’
s Ca rriers of Pas Th e A m erica n Law Times R eports ,

sen gers , 459 ; Ch amberla in v. Ch a n d vol. v . p . 1 2
,
Ja n ua ry

,
1 872 .

ler
'

,
3 Maso n ,

242 .
5 U n ited Sta tes v. B eva n s , 3Wh .

5 Th ompson
’
s Carriers of Pas 336; U n ited Sta tes v. Pira tes , 5Wh .

3
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Th e common - law l ia b il i ty of a ca rrier for loss or
delay of goods i n trusted to h im for tra n sporta tion by
sea m ay, u n der the Co n sti tution of th e U n ited Sta tes

,

be e n forced by a ppropria te proceedi n gs in a dm ira l ty?
For a History of A dm ira l ty Jurisdiction in th e Sn
preme Court of th e U nited Sta tes,” see th e A m eri can
Law R eview,

vol . v . NO . 4
, pp . 581 — 621 , Boston, July,

1 871 .

Th e a bove- named a rticle i s sa id to be by R . H. Dana ,
Jr a uthor of Two Yea rs before th e Ma st ” a n d of

Th e Seam a n
’s Friend

,

”

of wh ic h last work th e thir
tee n th edi tio n is now before m e .

Further a s to adm ira l ty m a r i tim e j ur isd iction
,
see

Desty
’

s Federa l Co n sti tution , 1 879, pp . 221 — 223 ; a n d

Etti n ge o n A dm ira l ty Jurisd ic tion , Phi ladel p h ia , 1 879 ;
a l so see A m eri ca n In ter- Sta te Law

,
pp . 30 1 , 302, 305,

306
,
by Da vid R orer, of th e Iowa B a r

,
edited by Levy

Mayer
,
of th e Chicago B a r . Chica go : Ca l la gh an

Co .
, 1 879 .

Fi na l ly
,
as to j uri sd i ction in a dm ira l ty

, we m ay re

m a rk tha t it h as been progress i ve, a n d kept pa ce wi th
th e m a rch of science , a rt, commerce , a n d c ivi l iza tion .

A zu n i
,
a celebra ted wri ter o n th e m a ri tim e law of

Europe, a ce n tury ago, says i t would be rea so n a ble to
determ i n e defin i t ively tha t th e j uri sdiction of th e terri
toria l sea sha l l ex te n d no fa rther tha n three m i les from
th e la n d , wh ich is, without dispute, th e grea test d is
ta n ce to wh ich th e force of gu n powder ca n ca rry a ba l l
or bomb .

”

See 1 A zumi, p t . 1 , ch . 1 1 , NO . 15, p . 205.

1 84 ; U n ited Sta tes v. Wiltberger , 5 1 Wa it ’s A ctio n s a n d Defen ces,
Wh . 76. A n d see Federa l Prac tice , 97 ; New Jersey Steam N a viga tion

by Field &Miller, 239 ; a n d , for juris Co . v. Merch a n ts
”

B a n k , 6 How.

d iction of District Courts in a dm i 378 ; R ich v. Lambert, 1 2 How. 347 ;
ra lty gen era lly, see th e same work, Kin g v. Sh eph erd, 3 S tory , 349.

p . 50 et seq. A n d see a lso R orer on

In ter- Sta te Law, 30 1 .



JU R ISDICTION . 35

Now we know tha t a t th e present day the “ dis

tance ” la rgely ex ceeds three m i les . ”
See a lso, as to m all ea bili ty to sui t th e necessi ties

a n d usa ges of th e m erca nti le a n d commercia l wo rld,”
Mercer County 1 Wa l l . 95.
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CHA PTER II.

SA LV A GE .

SECTION I .
- INGR EDIENTS OF SA LVA GE.

NA TU R E of th e serv ice, a n d i n wha t ca ses sa l va ge
rem unera tio n i s paya ble

,
form th e subjects of th is sec

tion .

Justice Bradley (of th e Supreme Court of th e U nited
Sta tes), a cti n g a s C ircui t Justi ce, defi n ed sa l va ge a s fol

lows : “ Sa l va ge is a rewa rd for m eri torious services
in sa vi n g property in peri l on na viga ble wa ters

,
which

m i gh t o therwise be destroyed , a n d is a l lowed a s a n

encoura gem e n t to persons e n gaged in business on such
wa ters

,
a n d others

,
to bestow their utm ost endea vors

to sa ve vessel s a n d ca rgoes i n peri l . ” 1

In A rnould o n th e Law Of Ma rine Insurance i t i s
sa id : In ca ses of a ba ndonm ent th e a ssured is enti tled
to th e whole amount of th e i nsura n ce, a n d th e u n der
writer

,
o n payment of such am oun t

,
is en t i tled to the

n et proceeds of wha tever m ay be sa ved ; in other
words

,
to th e sa l va ge

,
a fter deduc t ing th e ex pen ses of

sa ving a n d receiving i t. ” 2

It i s n ot in th is last sense, but in the form er a s

defi n ed by Justice Bradley , tha t th e word “ sa l va ge i s
em ployed by m e i n th is book . See a lso a defin ition
in Hennessy v. The Versa i l les

,
1 Curtis C . C. 355.

1 Souderberg v. Th e Tow B oa t 5 2 A rn ould , 1 002 (3d ed . , by
Co .

,
3 Woods, 1 43. David Macla ch la n , Lo n don ,
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Sa l va ge i s a servi ce rendered in the rescue or rel ief
of property a t sea , i n imm i n ent peri l of loss or deteri
ora tio n ; 1 of property on th e sea , or wrecked on the
coa st of th e sea 2 or on a publ ic na viga ble r iver or lake

,

where i n ter- sta te or fore i g n comm erce i s ca rried on ?
Th e service m ust be vol unta ry, a n d n ot a service
owed to th e property or to i ts owner ?
Th e term sa l vage

”

is used to denote th e na ture of

th e service, even when a n a bsol ute com pensa tion is
a greed o n ?

When ever serv ice h a s been rendered in savi n g prop
erty on th e sea , th e service i s, i n th e sense of th e m a ri
tim e law,

a sa l va ge serv ice ?

It m ay be la id down a s a genera l rule, subject to
certa in ex cep tions wh ich wil l be presently noticed

,

tha t th e pla intiffs i n a sa l vage sui t wi l l be requi red to
esta bl ish
l st, Th e fa ct th a t th e vessel proceeded aga inst wa s

in danger or distress
2d

,
Tha t th e sa l vors rendered h er a ssistance a n d

,

3d
, Th a t the i r efforts were successful .

Th e i n gredients of a sa l va ge service a re

fi rst, Enterprise i n goi n g out in tem pestuous wea th er
to a ssi st a vessel i n d istress, ri sk i n g t he i r own l ives to
sa ve the i r fe l low - crea tures a n d to rescue thei r property
secon d, Th e degree Of da nger a n d distress from wh ich

1 Th e H . B . Foster , A bb. A dm . Th e Cen turion , 1 Wa re, 477 ; B earse

222. v. Pigs of Copper, 1 Story, 31 4 ;
1 Th e Emulous , 1 Sumu. 21 0 . A dam s v. Th e Isla n d City, 1 Cliff .

5 Th e Circassia n v. Two Ferry 2 1 0 ; Th e Pon tia c , 5McLea n ,
359 ;

B oa ta Q B o n d , 375; Ta lbot v. Jen n y, Th e M . B . S tetson , 1 Low. 1 1 9 ;
1 Sprague, 315; A bb. A dm . 293. Fritz v. B ull, 1 2 How . 466; Th e

5 Th e Cla rita a n d C la ra , 23 A . D. Pa tch in , 1 B la tch f. 420 .

Wa ll. 1 .
5 Th e Na rraga n sett , O lcott, 390 ;

5 Th e 1Villiams, 1 B rown A dm . Th e Emulous, 1 Sum n . 207.

2 17 ; Th e Emulous , I Sumu . 207 ;
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th e property is relea sed , a s when in imm inent peri l ;
third

,
Th e degree of la bor a n d ski l l of sa l vors ; a n d

,

fourtfi, Th e va lue of th e property sa ved ?
Th e preserva tion of l ife, if i t ca n be connected with

th e preserva tio n of property
,
whether by a ccident or

not
,
m ust be co n sidered ?

D istress qf Vessel. — Di stress or peri l of som e k ind to
th e vessel rece ivi n g a ssista nce : i s obviously a necessa ry
ingred ien t in a sa l va ge service?
But once a distress or peri l , wh ich eleva tes th e ser

v ice performed to th e d ig n i ty of sa l vage services, i s
shown to ha ve ex i sted , i ts ex tent is a m a tter wh ich ,
however importa nt i ts bea ring m ay be upon the amou n t
of remunera tion

,
does not a ffect th e na ture of th e ser

v ice ?
Even though a vessel h as susta i ned no rea l dam a ge,

yet if sh e is in a posi tion of rea so n a ble a pprehension of
a ctua l da n ger, a ssi sta nce rendered to h er under such
ci rcum sta nces wil l be of th e na ture of a sa lva ge service ?

R isk to th e sa l vors m ay be sa id to be m a i n ly of im

portance as a ffecting the i r remunera tion . It necessa ri ly
enhances th e m eri t of th e services they render, a n d

1 Th e Delph os, Newb. 41 9 ; Th e

C lifto n , 3 Hagg. A dm . 1 1 7 ; Th e

Na rraga n sett , Olcott, 390 .

2 Th e Emblem , 2 Wa re (Dav) ,

64 ; Th e A id , 1 H agg. A dm . 83 ;
Th e Two Ca th erin es , 2 Mason , 319 ;

Th e Mulh ouse, 1 2 Law R ep . N . s .

276; Spe n cer v. Th e Ch a rles A very ,
1 B on d , 1 1 9 ; Th e George Nich olaus,
Newb. 452 ; Th e B oston , 1 Sumu .

5 Th e Mary, 1 W . R ob. 448 ; Th e

U p n or, 2 Hagg. 3 ; Th e Persia , 1

Spin ks , 1 66; Th e Tra veller, 3 H agg.

37 1 ; The Giacom o, 3 Hagg. 344 °

Th e A n astasia , 1 B en . A dm . 1 66.

5 Th e Ch arlotte , 3 W. R ob. 71

Th e R ewa rd , 1 W . R ob. 1 74 ; Th e

Westm in ster, 1 W . R ob. 229 ; Th e

VVilh elm in e, 1 Notes of Cases , 376

Th e Eugen ie , 3Notes Of Ca ses , 430 ,

Th e Ha rbin ger, 1 6 Jur . 729 ; Ta lbot
v. Seema n , 1 Cra n ch ,

- 1 ; Th e Ver

sa illes , 1 Curt . 353 ; Th e B rig A l

ph ouso , 1 Curt . 378 ; Th e In depe n d

en ce, 2 Curt . 350 .

5 Th e A ztecs, 21 L . T . N . s . 797 .

See a lso Th e R a ikes , 1 Hagg. 246;

The Ph a n tom , L . R . 1 A dm . 58 ;
Th e Joseph C . Griggs, 1 B en . A dm .

80 .
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Court for the Fifth Circui t a n d Di strict Of Loui siana
,

A pri l term ,
1 881 (n ot reported), Pa rdee, C ircui t Judge ,

sa id When servi ces a re rendered wi thout ben eficia l
resul ts

,
n o sa l va ge ca n be a l lowed . Ma rvin o n Wreck

a n d Sa lva ge, 1 03 ; Schoon er Elvira , Gilp . 67 Conk
l i n g ’s A dm . 280 ; Th e Whita ker, 1 Spra gue, 282 ; Th e
Dodge Hea ly , 4 Wa sh . C. C . 651 .

Success — It m ay, a s a genera l rule, be sta ted , th a t
success is th e m a in groun d upon wh ich a cla im for sa l

va ge m ust rest ?
Th e rewa rd is for benefit a ctua l ly conferred in th e
preserva tion Of property, a n d not for m eri tor ious ser
v ices a l on e ?

A n i n dispensable i n gred ient of a sa l va ge cla im i s,
tha t th e service h a s contribu ted immedia tely to th e
rescue or preserva tion of th e property in peril ?
U n less th e property is sa ved in fa ct by th e sa lvors,
com pe n sa tion wi l l n o t be a l lowed ?
If th e property i s not benefited by th e ex ertions of

th e sa l vors
,
they ca n cla im no compensa tion a s sa l vors ; 5

they h a ve n o rem edy in rem
?

In ten tio n s a n d ex ertio n s a re not a lone sufficient ?
1 Th e Lockwoods , 9 Jur . 1 0 17 .

5 Th e I n dia , 1 W . R ob. 406.

5 Th e Sa ilor’s B ride , 1 B rown

A dm . 69 ; Ja ckson v. Th e Magn olia ,
5 Th e Joh n Wurts , O lcott , 462 ;

Th e Wh itaker , 1 Sprague, 282 ; s . C .

8 Law R ep . N . s . 497 ; Mon tgom ery
v . Th e T . P. Lea th ers , Newb. 42 1 ;
Emerso n v. Th e Pa n dora , Newb. 438 ;
Th e B lackwa ll, 1 0 Wa ll . 1 ; Th e

A lbio n Lin coln , 1 Low. 76; Th e

Sa n tipore , 1 Spin ks , A d . E. 231 ;
Th e Ge n essee, 1 2 J ur . 40 1 ; Th e A t

las , 1 Lush . 51 8 ; Th e E. U .
, 1

Spin ks, A d . E. 63 ; Spen cer v.

Th e Ch a rles A very , 1 B on d , 1 1 9 .

5 Cla rke v. Th e Dodge Hea ly ,
4 Wa sh . C . C . 651 ; Mon tgomery v.

Th e T . P. Lea thers, Newb. 428 .

20 How. 296 ; A lle n v. Newberry ,
2 1 How. 244 ; McGuire v. Card ,
21 How . 248 .

5 Th e Cam a n ch e, 8 W
'

a ll. 488 ;

The He n ry Ewba n k , 1 Sumu . 400 ;

Mo n tgomery v. Th e T . P. Lea th ers ,
Newb. 421 ; Cla rke v . Th e DodgeHea ly, 4 Wash . C . C . 651 . B ut see

Th e Williams, 1 B rown A dm . R .

208 , p er tot .
7 Cla rke v. Th e Dodge Hea ly ,

4 Wash . C . C . 651 ; Th e I n d ia , 1 W.

R ob. 406 (but see Th e Po n tia c ,

Newb. 130 ; s . C . 5McLea n , 359 ;
The U n da un ted , Lush . 90 ; Th e
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Sa l vage cannot be a l lowed upon a ttem pts a t rescue
wh ich h a ve been unsuccessful, though h ighly m eri to ~

rious ?

But if a n effort be m ade i n good fa i th
,
with m eans

bel ieved to be a dequa te, th e sa l vor m ay recover some

th i n g in th e na ture of a qua n tum merui
'

t
,
a lthough h is

efforts a re unsuccessful ?
If, however, a vessel in d istress a ccepts th e servi ces of

stra n ge ha nds, such services a re i n th e na ture of sa l

va ge
,
even a l th ough th e work done m ay be of no grea t

d iffi cul ty or im porta nce ?
If th e sa l vo rs

,
i n stea d of being m ere vol unteers, a re

a ctua l ly enga ged by th e sh i p in d istress they a re enti
tled to be pa id for th e efforts they m ake , n otwith sta n d
in g the i r la bors m ay prove of no be n efit ?
Persons who a ssi st a vessel i n d istress, a t th e request

Of h er m a ster or owner, with no defi n i te a rrangem ent
for com pen sa tio n , m ust ord i n a ri ly be pa id a s sa l vors ?
If a vessel in a ga le Of wi n d ha i l a steam er to lie by

h er to take h er i n tow if required
,
a n d th e steam er do

so
,
even should the sh ip r ide out th e ga le sa fely with

out th e a ssista n ce Of th e steam er, th e la tter would
nevertheless be entitled to sa l va ge ?
U pon th e sam e p rinciple

,
sa l va ge wa s decreed to

R a n ger,
'

9 J ur . 1 1 9 ; Th e A lbio n ,
5 Th e B om a rsun d , Lush . 77 .

3 Hagg. Th e Ma ry , 1 1V. R ob.

5 Th e U n da un ted , Lush . 77 . See

457 ; Th e R a n ger, 9 J ur. 1 1 9 ; Th e a lso Th e Prin ce of l 'Va les . 6 Notes

Lockwoods , 9 J ur. 1 0 17 :Th e Na rra of Ca ses, 39 ; Th e E. U . , l Spin ks ,
ga n sett , O lcott , 392 ; Ta lbo t v. See 63 ; Th e A ztecs , 2 1 L . T . N . 8 .

m a n , 1 Cra n ch , 1 . 797 .

1 B rooks v. Th e Wm . Pe n n , 1
5 Th e Louisa Ja n e , 2 Low . 295.

A m . Law R eg. 584 .

5 Th e U n d au n ted , Lush . 90 ; Th e
5 Th e Sa ilor’s B ride, 1 B rown Sh ip Ca n a da , B ee , 90 ; The U n der

A dm . 69 ; A lle n v. Newberry, 2 1 writer, 4 B la tch f. 94 ; The J . G .

How. 244 ; McG uire v. Ca rd , 21 How. Pa in t, 2 B en . 174.

248 ; Ja ckso n v. Th e Magn olia , 20

How. 296.
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persons wh o h ad been a ctua lly enga ged to render ser
v ices which did not in th e resul t contr i bute to th e
sa fety of th e vessel ?
If pa rt of a sa l va ge serv i ce i s perform ed by on e se t

of sa l vors
,
a n d th e sa l va ge is a fterwa rds com pleted by

others
,
th e first set a re e n ti tled to - rewa rd p ro ta n to for

th e services wh ich th ey a ctua l ly render ?
A n d th is even a l though th e pa rt they took

,
standi n g

by i tself
,
would n o t in fa ct have effec ted th e sa l va ge ?

If
,
however, th e first set of sa l vors a ba n don th e

enterp rise
,
cum a n i

'

mo reverten di
'

,
before its successful

completion
,
they wil l h a ve no lega l cl a im to sa l va ge ;

a n d if th e a ba n do n m en t is volunta rily m ade
,
wi t hout

a n y a dvanta ge bei n g ta ken of thei r necessi ties by a

second set
,
such seco n d set m ay intervene a n d sa ve

th e p roperty a n d enti tle themsel ves to th e rewa rd to
th e ex clusion of th e first

,
a l though they a fterwa rds

return a n d cla im to re - enga ge in th e serv ice ?

I n sta n ces of Sa lvage Services .
— Th e court of adm ira l ty

looks w i th jea lousy o n sa lva ge by tra n ssh i pment
, as

lead i n g to deceptio n on owners a n d u n derwri ters
,

6
a n d

will refuse to rega rd tra n ssh ipment of ca rgo by i tse lf
a s a sa l va ge servi ce but if th e ca rgo be in a n y danger
a t th e time, then th e service a ssum es a sa l va ge ch a ra c
ter

,
a n d th ose renderi n g i t a re enti tled to be rewa rded

a s sa l vors ?
1 Th e Po n tiac , Newb. 1 30 ; see la id down by th e Privy Coun cil in

a lso Th e S . W . Dow n s, Newb. 458 . th e case of Th e A tla s , ubi sup ra ;
5 Th e Samuel, 15J ur . 407 ; Th e Th e Sa n tipore, l Spin ks , 231 . See

U n d a u n ted , 1 Lush . 90 . a lso Th e Magda len , 31 L . J . A dm .

5 T h e A t la s, Lush . 51 8—527 . See 22 ; The Corom a n del, Swa . 205.

a lso Th e Jo n ge B a stia a n , 5C . R ob.

5 Th e In dia , 1 W . R ob . 406 ;

323 ; Th e E. U . , 1 Spin ks , 63 ; Th e Th e Sch oo n er Joh n Wurts , O lcott ,

Gen essee , 1 2 J ur . 40 1 ; Th e R osa lin d R . 462 ; Th e Hen ry Ewba n k , 1
(Irish ca se), 1 2 L . T . N . s . 553 ; Sumu . 400 .

same ca se reported in 2 Ma ritime 5 Th e Hope , 3 H agg. 423, 424.

Law Cases
,
220 , upo n th e prin ciple

5 Th e Westmin ster, 1 W . R ob.
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It i s doub tful whe ther th e m ere giving of advice or
inform a ti on a s to l oca l i ty, even to a forei gn vesse l
(especia l ly if th e vessel proceeded a ga inst wa s in no
a c tua l d istress a t th e tim e

,
or required only pilo ta ge

a ssista nce), wil l enti tle th e person g iving i t to sa l va ge
rewa rd .

1

If, however, th e a dvice i s a ccom panied by enterp rise
or risk on th e pa rt of those giving i t, the service wil l
be hel d to be o n e of sa lva ge.

2

Th e i g n ora nce of the m a ster in such a ca se Wil l not
,

u n der o rd i n a ry circum sta nces, tend to a ugment a ser
v ice where s imple pi lota ge only wa s required , i nto on e
of sa l va ge ; but, under other c ircum sta nces, ignora nce
of loca l ity m ay be a n im portant m a tte r .3
Persons who comm unica te to a vessel wh ich subse

quently renders sa l va ge services th e condi tion of th e
vessel i n d istress

,
a n d th us lea d to her be ing sa ved , a re

to be rega rded a s sa lvors .4
A n d where a m essenger tra vel led a d ista nce of

twel ve m i les for the purpose of procuring a ssista nce
for a vessel in d istress

,
h e wa s decreed sa l va ge rem u

n

’

era tio n .

5

If o n e vessel sa ve a nother from a n im pending co l l i
sion

,
sh e will be enti tled to sa l va ge.

6

But where a col l isio n h a ppens between two vessel s,
a n d both a re to blame

,
th e crew of on e vessel cannot

229 ; Th e Columbia , 3 Hagg. 428 .

8 Th e Cumberla n d , 9 J ur. 1 91 ,
See a lso Th e Purissim a Co n cepcio n , 1 92, n .

3 W . R ob. 1 81 , a n d Th e Ca rgo ex
4 Th e Ocea n , 2W . R ob. 9 1 . See

Ho n or, L . R . l A dm . 87 . also Th e Ca rrier Pigeo n , 4 Irish J ur .

1 Th e Litt le J oe , Lush . 68 ; Th e N . s . 99 . A n d see Sh ip A rctic , B ee ,Vrow Ma rga reth a , 4 C . R ob. 1 03. 232 .

B ut see Th e A merica n In sura n ce 5 Th e Elizabeth B ibby , 3 Irish
Co . 0 . Ch a rles Joh n so n , 1 B la tc h f. J ur . 257 .

Howl. 30 (th e ca se begin s a t Th e Sa ra toga , Lush . 31 8 . See

p . a lso Th e A n n apolis , Lush . 355.
9 Th e Eliza , Lush . 536.
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cla im sa lva ge for rescui n g pa rt of th e ca rgo on boa rd
th e other.

1

If
,
however

,
those ren dering sa l va ge services a fter a

col l ision a re proved to h a ve been th e i n n ocen t pa rties,
they a re entitled to cla im a s sa l vors .2
Th e court

,
however, i s ind isposed to en coura ge sa l

va ge sui ts wh ich a re e n grafted upon col l ision , espe
cia lly where th e services ren dered a re sm a l l .3
Successful ex ertions by th e crew of o n e vessel to

a void a n im pendi n g col l ision with a n other a re not sa l
va ge services .4
U pon a col l ision

,
ea ch vessel i s bound to render to

th e other a n y a id necessa ry .

5

Where two vessels a t anchor cam e into col l ision
wi thout fa ul t

,
a n d to prevent destruction o n e of them

sl i pped h er ca ble a n d wen t a shore, no cl a im for a sa l

va ge service a rose a s a ga i n st th e other vessel .6
A vessel con demned i n dam a ges for a col l i sion wil l

n ot be a l lowed sa lva ge for rescui n g a n d towing th e
inj ured vessel to a pl a ce of sa fety .

7

Th e supplying of m e n to a sh i p th a t is sh ort- h a nded ,
or a m a ster to a vesse l whose m a ster h as died or is
s ick , is a service in th e na ture of sa l va ge .

8

Thus, where th e crew of th e R oe
,
whil st on th e h igh

sea s, h a ving been m uch reduced by dea th a n d si ckness
,

a nother vessel , th e A bda l la
,

” suppl ied th e deficiency
1 Th e Ca rgo ex Capella , L . R .

1 A dm . 356.

2 Th e Ha n n iba l a n d Th e Queen ,

L . R . 2 A dm . 53. See Th e Sapph o ,
Swa . 242 .

3 Th e Sapph o , ubi sup ra . See

a lso Th e H . M . H ayes, Lush . 355.

4 Th e Joh n Perkin s , 1 1 Law

R ep . N . s . 87 ; Th e A corn , 1 1 Law

R ep . N . s . 99 ; B ea n e v. Th e Ma

yurka , 2 Curt . 78 ; Th e Two Ca th e

rin es , 2 Mason , 337 ; Th e Dawn ,

2 Wa re 137 ; Th e Ca lypso ,
2 Hagg. A dm . 21 7 .

5 Th e Cla rita a n d Cla ra , 23

Wa ll. 1 .

B ea n e v. Th e Mayurk a , 2 Curt .

72.

7 Th e Sam pson , 4 B la tch f. 28 .

9 Th e Ja n et Mitch ell, Swa . 1 1 1 ;
Th e Golon drin a , L . R . 1 A dm .

334 .
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by two from among h er own crew , i t wa s hel d tha t not
only these men

, but th e rest of th e crew of the “ A b

da l la were enti tled to sa lva ge .

1

I n sta n ces qf other Sa lvage Services.
— Sa vin g l ives a n d

p roperty on boa rd a burn i n g sh i p i s a sa l va ge serv ice .

2

A ssisti n g to ex tinguish th e flam es in a vessel
,
wh ich

h a s taken fire by spon ta neous com b ustion
, a n d towing

h er i n to port, is a service i n th e n a ture of sa lva ge .

8

Th e towi n g i n to a pla ce of sa fety of a vessel lyi ng
in dock

,
a n d i n danger of ca tch ing fire from th e sur

rou n ding wa rehouses, wh ich were in flam es ;
4
a n d th e

sa ving of th e ca rgo from a vessel on shore a n d wrecked ;5
th e rescui n g of a ra ft of tim ber floa ting out to sea

,

6

a re sa lva ge services .
Sa l va ge serv ices m ay be rendered to a raft of tim ber

found derel ic t
,
a n d a l ien therefor e n forced in a dm i ra l ty .

7

Th e bringi n g into port of a derel i c t vessel
,

8 or pa rt
of h er ca rgo ; 9 th e furnish i n g of a n a n chor a n d cha in
i n boisterous wea ther to a vesse l a t sea which h ad
sl ip ped h er ca ble the getti n g of a vessel a floa t
wh ich h a d driven a shore ; 1 1 th e ra ising of a su n ken
vesse l by m eans of a ppa ra tus,” a re sa lva ge services.

1 Th e R oe, Swa . 84 . A n d th e m a n v. Th e Erie R . R . Co .
, 2 B en .

same doc trin e was h eld in Th e 1 28 ; Th e Circassia n , 2 B e n . 1 71 ;

Ch a rlot teWylie , 5Notes of Cases , 4. Th e Ja ck Jewett , 2 B en . 463 .

See a lso Th e B rig A lph on so, 1 Curt .

7 Fifty Th ousa n d Feet of Tim

C . C . 376 ; Th e B a rk George Nich ber , 2 Low . 64 .

olaus , Newb. 499 .

3 Th e A tlas , ubisupra ; Th e Coro

2 The Easte rn Mon a rch , 1 Lush . m a n del, ubi sup ra ; The Magdalen ,

ubi sup ra .

3 Th e R osa lie . 1 Spin ks, 1 88 .

9 Th e Kin g v. Property Derelict,

Th e Tees a n d Th e Pe n tucket , 1 Hagg. 383.

1 Lush . 505.

1° Th e U n d aun ted , Lush . 90 ; Th e

5 A R a ft of Spa rs , 1 A bb. 485. Prin ce ofWa les, 6 Notes of Cas . 39 .

Th e A tlas , Lush . 51 8 ; Th e
1 1 Th e R a jasth a n , Swa . 1 71 ; Th e

Corom a n del, Swa . 205; Th e Magd a A lfen , Swa . 1 89 ; Th e Him alaya ,
len , 31 L . J . A dm . 22 (but see p a st, Swa . 515. A n d see Th e J . T . A h

from Ta n ey , See a lso Th e bot . 2 Sprague, 1 0 1 .

Elea n ore, 33 L . T . A dm . 1 9 ; See
12 Th e Ca th erin e, 1 2 J ur. 682.
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Th e reca pture of a vesse l from pira tesf - or from in

surgent sla ves
,

2 or out of th e ha nds of a n enemy ; 3 a n d

the rescue a n d rem ova l i n to deep wa ter of a vessel
wh i ch was a shore a n d i n da n ger of be i n g pl undered by
ra vagers,“— ha ve a ll been hel d to be sa lva ge services.

A tug tha t h ad brought up to a pier
, a n d wi th i n

rea ch of th e fire depa rtment, a ba rge loa ded with a lco
h ol

,
upon wh ich fire h a d broken out

,
h a s been held

entitled to sa l va ge .

5

With refere n ce to th e ca se j ust a bove ci ted , a s to th e
rescuer of a ra ft of l um ber, I would observe, tha t, i n a

ca se decided by Taney (Ch ief Justice), a cting a s C ircuit
Justice

,
i t is sa id tha t where rafts of l um ber a n chored

in th e Susqueha nna R i ver a t Port . Deposi t, wi th in th e
fl ux a n d reflux of th e tide , a re driven from thei r a n chor
age by a h igh wi n d a n d tide

,
but a re not b roken up ,

a n d whilst floa ti n g down th e stream a re rescued a n d

brough t to th e sh ore, th is is not a sa lva ge serv ice.

” 6

Where th e m a ster of a vessel was ki lled in a n afl
'

ray,

a n d th e second m a te wa s so ba dly hurt a s to be . in ca p
a ble of doi n g duty

,
a n d th e first m a te hurt, but h e took

comm and an d hea ded th e vessel to port, sig n a l l ing a

pa ssing vessel for rel ief
,
wh ich a fforded th e rel ief, th e

m a te a n d th e sa lv ing vessel h a d perform ed sa l vage
services .7

1 Th e Ma ria n n a , 3 Hagg. 206.

See Th e Ma ry, 1 W . R ob. 44 8 ; Th e

Calypso , 2 Hagg. 20 9 .

3 Th e Trelawn ey, 4 C . R ob. 233.

See Th e A n n e
, 50 . R ob. 1 00 .

3 Th e B ea ver , 3 C . R ob. 290 . See

a lso Th e Louisa , 1 Dods . 317 ; TheFra n ces a n d Eliza , 2 Dods . 1 15
Th e Fra n klin , 4 C . R ob. 1 47 ; Th e

U ra n ia , 50 . R ob. 1 47 .

Th e Lady Worsley , 2 Spin ks,
253 (but see The Govern or R a ffles,
2 Dods . 1 4, wh ere it was h eld th a t

th e crew of a sh ip could n ot cla im

sa lvage for rescuin g it from m uti

n eers).
5 Corwin a n d O th ers v. B a rge

Jon a th a n Ch ase 2 Fed . R ep .

268 ; Th e B ra n sto n , 2 Hagg. A dm .

3 ; B ea n e v. Th e Mayurka , 2 Curt .

78 .

Tome v. Four Cribs of Lum

ber, Ta n ey , 547 , cited in 5 B iss.

308 .

7 Th e J . L . B owen , 5 B e n . 298 ;

Th e Ja n et Mitch ell, Swa . 1 1 1 ; Th e
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A ba rge, without a sm a l l boa t or a n y m ea ns of pro
pulsio n , a drift

,
a l though sh e cam e to a nchor a n d th e

wea th er wa s good
,
wa s in a si tua tion to ha ve sa l va ge

serv ice perform ed ; but a n a djustm en t of th e sam e by
th e ow n er of th e ca rgo wa s not b i n d ing o n th e vessel .l
Sa l va ge wa s a l lowed in a ca se where a vessel a n d
ca rgo were foun d wa terl ogged , a ba n doned , a n d a ppa r
en tly

,
though in fa ct n ot

,
derel ict ?

A wrecki n g steam er, wrecked on a sa l vi n g e n terprise,
m ay be th e subject of sa l va ge by th e com pa n y wh ich
ch a rtered i t ?
A derrick boa t ra ised from th e bottom of th e ch an

n el of a publ i c na vi ga ble r iver m ay be th e subject of
a l i bel for sa l va ge in a dm ira l ty ?
Life Sa lvage. Form erly th e E n gl ish court of a dm i

ra lty h a d n o a uthori ty to give sa l vors a n y rewa rd for
th e sa vi n g of hum an l ife i n ca ses where i t wa s n ot co n

n ec ted with th e preserva tion of property ?
To rem edy th is defect in th e law ,

i t wa s provided by
th e Mercha n t Sh ipp i n g A c t, 1 854 , tha t rea sona ble sa l

vage should be paya ble to those who re n dered a ssist
a n ce in sa ving th e lives of th e persons belo n gi n g to
a n y sh i p or boa t stranded

,
or otherwise in d istress

,
on

t h e shore of a n y sea or tida l wa ter wi th in th e l im i ts of
th e U ni ted K i n gdom . Th e provis ions were subse

quen tly ex ten ded by 24 V i ct . ch . 1 0 , 9 . By section
459 of 1 7 85 1 8 V i ct. ch . 1 04, l ife sa lva ge takes p riori ty
over a ll other cla im s for sa l va ge . See Jo n es’s Law
of Sa l va ge , 1 7 (Lo n don , a n d Coo te

’

s Pra ctice,
p . 4 (Lo n do n , 2d ed .

1 Th e U n ion Ex press , 1 B rown 4 E. O . Ma ltby v. Steam Derrick
A dm . 516. B oa t , 3 Hugh es, 477 .

2 Th e Sen a tor, 1 B rown A dm .

5 Th e Silver B ullion , 2 Spin ks,
372 70, 74.

1 Th e A roma Mills , 2 Hugh es ,30 .
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In the A merica n a dm i ra l ty i t h a s been hel d tha t
there is no sa l va ge for sa ving l ife a lone ; but sav

in g l ife enh ances th e amount of sa l va ge for sa v i n g
property ?
Ga l la n try a n d ex posure in th e rescue of life a n d

p roperty a re en titled to the hi ghest rewa rd ?
A stoppa ge to sa ve th e crew of a wrecked ves

sel a n d sinking sh i p , whose l ives a re in jeopa rdy,
is j ustifia ble

,
a n d i s no t a devia ti on tha t d ischa rges

underwri ters ; but a de lay to sa ve property is such a

dev ia tion ?
M

'

lz
'

z
‘

a rg Sa lvage.
- Th e com pensa tion g iven , on th e

princi ples of sa l va ge
,
where a vessel or ca rgo is reca p

tured from p ira tes or en em ies, before condemna tion a s

prize , i s term ed m i l ita ry sa l va ge .

By sec t ion 4652 of th e U n i ted Sta tes R evised Sta t
utes i t is prov ided tha t, when a n y vesse l or other prop
erty sh a l l h a ve been ca ptured by a n y force hostile to
th e U ni ted Sta tes, a n d sha l l be reca ptured , a n d i t sha l l
a ppea r to th e court th a t th e sam e h ad not been con
dem n ed as prize before i ts reca p ture

,
by a n y com petent

a uth ori ty
,
th e court sha l l awa rd a m ee t a n d com petent

sum as sa l va ge
,
a ccord ing to th e circum sta nces of ea ch

ca se . If th e ca p tured p roperty bel o n ged to th e U nited
S ta tes, i t sh a l l be restored to th e U ni ted Sta tes

,
a n d

there sha l l be pa id from th e trea sury of th e U nited
Sta tes, th e sa lva ge, costs a n d ex penses ordered by th e
court

1 1 2 Law R ep . N . s . 276; Th e

Emblem , 2 Wa re , 61 ; B a rk George
Nich ola us , Newb. 449 ; Th e Sa r

p edo n . 1 8 A lb. L . J . 37 .

2 Th e H . B . Foster
, A bb. A dm .

2 3 " Th e A n n a , 6 B e n . 1 69 .

5Th e Sch oon er B osto n a n d Ca rgo,
4

1 Sum n . 328 ; Th e Hen ry Ewba n k ,
1 Sum n . 400 ; B o n d v. B rig Cora ,

2 Wash . C . C . 80 ; Perkin s v. A u

gusta I n sura n ce Co . , 1 0 G ray, 312 °

A B ox of B ullio n , 1 Sprague, 57 ,

B a rk George Nich ola us , Newb.

449 .
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If th e reca ptured property belon ged to persons re
s id ing with i n

,
or under th e p rotection of

,
th e U n i ted

Sta tes, th e court sha l l adjudge th e property to be
restored to its ow n ers, upon the i r cla im ,

o n th e pay

m e n t of such sum a s th e court m ay awa rd as sa lva ge
,

costs
,
a n d ex pe n ses .

If th e reca p tured property belo n ged to a n y person
perm a n en t ly resident with in th e terri tory a n d u n der
th e protection of a n y forei gn prince, govern m ent

,
or

sta te, in am i ty with th e U ni ted Sta tes, a n d by th e
law or usa ge of such pri n ce

,
govern m ent

,
or sta te th e

property of a c i tizen of th e U n i ted Sta tes would be
restored u n der l ike circum sta nces of reca pture

,
i t sha l l

be a djudged to be restored to such owner, upon h is
cla im

,
upon such term s a s by th e law or usa ge of such

pri n ce
,
govern men t

,
or sta te would be required of a

ci tizen of th e U ni ted Sta tes under l ike c ircum stances
of reca pture ; or, when no such law or usage sh a l l be
k n own

,
i t sha l l be adj udged to be restored upon th e

paym en t of such sa l va ge
,
costs

,
a n d ex penses a s th e

court sh a l l order . Th e whole amount awa rded a s sa l

va ge sh a l l be decreed to the ca ptors, a n d n o pa rt to
th e U n i ted Sta tes

,
a n d sha l l be d istri b uted a s in th e

ca se of proceeds of property con dem n ed a s p ri ze . Noth
ing in th i s ti tle sha l l be co n strued to co n tra vene a n y

trea ty of th e U n i ted Sta tes ?
By sectio n 4642 of the U ni ted Sta tes R evised

Sta tutes i t is en a c ted th a t a ll ra n som - m o n ey, sa l va ge ,
bou n ty

,
or proceeds of co n demned property , a ccruing

1 Th e Sch oon er A delin e , 9 sura n ce Co . , 3 Sum n . 270 ; 1 2 O p .

C ra n ch ,
244 ; Th e Sta r , 3 Wh . 78 ; A tt .

- Gen . 289 ; Ca p ta in C a rpe n ter ,

Moodie v. B rig Ha rriet , B ee , 1 28 ; for h imself a n d Officers a n d Crew

Ta lbot v. Seem a n , 1 Cra n ch , 1 ; Clay of Th e Iris, v. Fren ch Sh ip Eu

to n et a l. v. Sh ip Ha rm o n y, 1 Pet . gen ie, 7 “Test . L . J . 326.

A dm . 70 ; William s v. Suffolk In
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or awa rded to a n y vessel of th e na vy, sh a l l be distrib
uted a n d pa id to th e officers a n d m e n e n ti t led thereto
in th e sam e m anner a s p ri ze -m o n ey

,
under th e d irection

of th e Secreta ry of the Na vy .

Section 3689 of th e U n i ted Sta tes R evised Sta tutes
,

2d ed ition
,
a t pa ge 728, provides tha t o n e m oiety of th e

proceeds of pri zes ca p tured by vessel s of th e U ni ted
Sta tes be d istri buted to th e officers a n d crews thereof,
in co n form i ty to th e provis io n s of ti tle Pri ze ; ” a lso
th e proceeds of derel i c t a n d sa l va ge ca ses adj udged by
th e courts of th e U ni ted Sta tes to sa l vors .
By section 4759 of th e U nited Sta tes R evised Sta t
utes i t is provided t ha t two per centum on th e n et

am oun t, a fte r deducting a ll ch a rges a n d ex penditures,
of th e pri ze -mo n ey a r is ing from ca p tured vessel s a n d

ca rgoes, a n d on th e n et am ount of th e sa l va ge of ves

sel s a n d ca rgoes reca p tured by th e pri va te a rmed
vessel s of the U ni ted Sta tes, sh a l l be secured a n d pa id
over to th e coll ec tor or other c h ief officer of th e cus

tom s a t th e port or pla ce in th e U n i ted Sta tes a t which
such ca ptured or reca ptured vessel s m ay a rrive or to
th e consul or other publ ic agent of th e U ni ted Sta tes
resid ing a t th e port or pl a ce , not wi th i n th e U n i ted
Sta tes

,
a t wh ich such ca ptured or reca ptured vessel s

m ay a rri ve . A n d th e mo n eys a risi n g therefrom a re

pledged by th e govern m ent of th e U n ited Sta tes a s a

fu n d for th e support a n d m a in ten ance of th e widows
a n d orpha n s of such persons a s m ay be sl a in

,
a n d for

th e support a n d m a in te n a n ce of such persons as m ay

be wou n ded a n d d isa bled
,
o n boa rd of th e priva te a rm ed

vessels of th e U n i ted Sta tes , i n a n y enga gem ent wi t h
th e en emy

,
to be a ssi g n ed a n d distributed in such m a n

n er a s is or m ay be provided by law .

To consti tute a ca se for m ilita rv sa l va ge for th e
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reca pture of a vessel taken a s pri ze, i t m ust a ppea r
tha t th e property wa s i n th e possessi on, e i ther a ctua l
or constructive

,
of th e en emy ; a n d tha t i t wa s i n

a ctua l ha za rd of be i n g condemned a s prize . Th e

reca pture m ust be lawful , a n d there m ust h a ve been a

m er i torious service re n dered to th e reca ptured ?
Mil i ta ry sa l va ge wil l not be a llowed m erely on

a ccount of stopping a sh i p from goi n g into a n e n emy ’s
port?
In the ca se of Th e Sta r, Di ck inson et a l. , Cla im ants

,

3 Whea t . 78 , Story , J .

,
del ivering th e Op i n ion of th e

court, sa id : Th is i s th e ca se of a n A mer i ca n sh i p cap
tured by th e enemy duri n g th e la te wa r, a n d

,
a fter

co n dem n a tio n a n d sa le to a n enemy m erch a nt
,
reca p

tured by th e A m erican priva te a rmed sh i p Surprise .

”

A n d th e quest ion is
,
whether, under these c ircum

sta n ces
,
th e ship i s to be restored on sa l va ge to th e

form er A m erica n owner
,
or co n dem ned as good pri ze

of wa r . A n d th e Opi n ion concludes w i th these words :
“ Th e court a re of O p inion tha t th e property ha ving
been previously condemned , a n d ti tle pa ssed to th e

enemy, a n d
,
consisten tly wi th th e sa lva ge a n d prize

a cts , m ust be decreed to be good prize of wa r.

”

Therefore sa l va ge wa s not a l l owed .

For other ca ses Where sa l va ge was not a l lowed
,
see

Wa itesta l v. Bri g A n telope a n d Ca rgo, B ee, 233 ; Th e
R obert Ha l l , Edwa rds A dm . R ep . 265, j udgme n t of Sir
Will iam Scott ; Th e Dorothy Foster, 6 R ob. A dm . 58 ;
Ta lbo t v. Seem an

, 1 Cranch 1 ; Th e Wa n Onska n
,
2

R ob. A dm . 299 .

Milita ry Sa lvage. Th e right to sa l va ge on reca pture

1 Ta lbot v. Seem a n , 1 Cra n ch , skin s , 2 Pain e , 324 ; Th e A n n e

28 ; Murra y v. Th e Ch a rm in g B etsy , Green , 1 Ga ll. 274, 289 .

2 Cra n ch , 121 ; Da vison v. Sea l 9 Th e A n n e Green
,
ubi sup ra .
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i s recognized a n d regula ted , not crea ted , by a ct of Co n

gress ?
R eca pture from p i ra tes gives a fa i r cla im for sal

va ge ?

When th e a ct of Congress does not comprehend th e
ca se

,
then th e court is to dec ide, on a j ust estim a te of

th e da n ger from wh ich th e reca p tured wa s sa ved , a n d
the risk a tten ding th e reta king of th e vessel

,
wh a t is a

rea so n a ble sa l va ge ?

Th e va l ua tion i s to be taken a t the pl a ce of resti tu
tion .

Th e va l ue i s to be co n sidered with reference to th e
moment of a rr i va l i n port, for th e ca ptors h a ve n o righ t
to a sa l va ge or a n y a dditio n a l va l ue wh ich th e ca rgo
m ay a cquire by th e paym ent of duties , a n d other i n c i
den ta l ex penses incurred afterwa rds . Th e va l ua tion i s
to be ta ken a t th e port of resti tution deductis detta

cen dis ?

From th e Federa l R eporter of Februa ry 15, 1 881 ,
I ex tra ct th e following , in th e ca se of Coffi n v. Th e

Brig A kba r (Di stric t Court, E . D. New York
,
De

cember 29, 1 880)

Th e crew of th e brig A kba r, bou n d from Hava n a for New
York wi th a ca rgo of suga r, when five days out , were , w i th
th e ex cept ion of th e m a te , wh o wa s a il i n g, a n d o n e seam a n ,

take n dow n w i th yel low fever. Held , where th e brig was
boa rded by th e m a ster a n d m a te of th e schoon er Mu n son ,

”

then short th e chief ma te a n d o n e seam a n , in a n swer to a

sig n a l of d istress, a n d comma n d w a s a ssumed by th e ma te,

wh o brough t h er sa fe to New York, a n d where n ei ther th e
mas ter n or th e m a te n or th e Mun so n susta i n ed a n y i n jury

1 Ta lbo t v. Seem a n , ] Cra n ch , 1 .
4 Th e Progress , Edwards ,

A dm .

1 The Th eodore, 1
‘

Op . A tt . - Gen . R ep . a t pp . 223— 224, judgmen t of
597 (Wirt). Sir William Scott.

1 Ibid . a t p . 44 .
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therefrom , tha t th e A kba r a n d cargo should pay th e sum

of for th e services ren dered .

Held , fur ther , tha t of this sum should be awa rded to
th e m a te ; $500 to th e ow n ers of th e Mun son 56350 to th e

m a ster ; a n d t h e rem a i n i n g 3250 Should be d ivided am o n g
th e crew,

- certa i n seam en wh o wen t in th e boa t to th e

“ A kba r ”
w i th th e m a ster a n d m a te receivi n g a double

Sha re.

Held ,further , tha t th e ex tra la bor cas t upon on e of th e

crew of th e “ A kba r by t h e sick n ess of th e rest did n ot

give h im a right to cla im sa lvage .

Servi ces rendered in pul l ing bo ilers out of a na viga
ble r iver, i n to wh ich they h ad fa l len from a steam boa t

,

a re sa lva ge services ?
In th e ca se of Lam a r et al. v. Th e Ba rque Pe n el ope

,

U n i ted Sta tes Di stri ct Court, Di stri ct of South Ca rol i n a ,
Ma gra th

,
J. (m a n uscri p t

,
not reported), i t wa s hel d

tha t a sa l va ge service i s not d isrega rded beca use with
out it th e vessel m igh t ha ve esca ped , but i t i s rewa rded
beca use by it a vessel ex posed to danger was brough t
sa fely into port .

SECTION II.
— WHO MA Y CLA IM A S SA LVO R S .

A sa l vor is o n e wh o , without a n y pa rticula r rela tion
to a vessel in distress

, profl
'

ers useful service, a n d gives
i t a s a volunta ry a dventurer, without a n y pre - ex i sti n g
covena nt co n necting h im with th e duty of p reservi n g
th e vessel ?
A person whose ox en a re used in a sa l va ge serv ice
does not thereby becom e a sa l vor ?

1 Th e Silver Spray’s B oilers , 1 Droga n , 10 Pet . 1 08 ; Th e Cla rita

B row n A dm . R . Cases , 349 . a n d C la ra , 23Wa ll. 1 ; Th e A corn ,
9 Th e Ch a rles, Newb. 333; Th e 3 Wa re, 99 .

Neptu n e , 1 H agg. A dm . 227 ; Lea v.
5 Th e O ttawa , 1 Low. 274.

A lex a n der, 2 Pain e , 472 ; Hoba rt v.
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For ordina ry ex ertio n s in th e disch a rge of the i r duty
th e crew a re not e n ti tled to sa lva ge ?

There m ay be ca ses in wh ich seam en m ay be
sa lvors ?
By perform ing services beyond th e l ine of the ir
duty they becom e sa l vors ; a s when o n e seam an re

m a ins ou th e wreck after a b a n donm en t
,
a n d a ids i n

sa vi n g h er ?
So if a sh ip be a ba n don ed a t sea , a n d deserted by a ll

h er crew ex cept on e or two , a n d these rem a in on boa rd
a n d sa ve h er, or m a teria l ly a ssist in sa vi n g h er, they
become sa l vors ?
Seam en m ay be sa l vors a fter thei r contra ct of service

is d issolved ?
They m ay becom e sa l vors

,
whether th e contra ct i s

dissolved volu n ta ri ly by th e m a ster
,
or by th e effect of

a vis maj or
?

Seam en m ay becom e sa l vors when th e ir connection
with th e vessel i s e n tirely broke n up .

7

1 Th e Two Ca th erin es, 2 Maso n ,

335; Ma son v. Th e B la ireau , 2

Cra n ch , 240 . A n d see Giles v. Th e

Cy n th ia , 1 Pet . A dm . 203 ; Weeks
v. Th e Ca th a rin a Ma ria , 2 Pet .

A dm . 424 ; Hoba rt v. Droga n , 1 0

Pet . 1 08 ; Th e Holder B orden , 1

Sprague, 1 44 ; Th e Wave v. Hyer ,
2 Pa in e , 1 40 .

2 Th e Ma ssa soit , 1 Sprague, 98 ;
Th e Neptun e , 1 Hagg. A dm . 227 ;

Th e Two C a th erin es , 2 Ma son , 319 ;

Mason v. Th e B la ireau, 2 Cra n ch ,
240 .

8 Mason v. Th e B laireau, 2

Cra n ch , 240 ; Hoba rt v. Droga n ,

1 Pet . 1 08 ; Taylor v. Th e Ca to ,

1 Pet . A dm . 48 ; Clayto n v. Th e

H a rmo n y , 1 Pet . A dm . 79 ; The

TwoCa th erin es, 2 Mason , 31 9 .

4 Mason v. Th e B la ireau
,
2

Cra n ch , 240 Th e Triumph , 1

Sp rague , 428 , distin guish in g Th e

Joh n Perkin s , 1 1 Law R ep . N . s .

87 . A n d see Hoba rt v. Droga n , 1 0

Pet . 1 08 .

5 Maso n v . Th e B la ireau , 2

Cra n ch , 240 ; Hoba rt v. Droga n . 1 0

Pet . 1 22 ; Th e Triumph , 1 Sprague ,
428 ; s . C . 1 1 Law R ep . N . s . 61 2 ;

Th e Joh n Perkin s , 9 Law R ep . N . s .

490 ; Ca rtwell v. Th e Joh n Taylor ,
Newb . 341 .

5 Th e Olive B ra n ch , 1 Low . 287 ;
Mason v. Th e B la ireau , 2 C ra n ch ,

240 ; Th e Triumph , 1 Sprague , 428 ;
Th e Joh n Perkin s , 2 1 Law R ep . 87 ;

Ph illips v. McCa ll, 4 Wa sh . C . C .

1 47 ; Th e A cor n , 3 Wa re , 98 .

7 Th e A n telope , 1 Low. 1 30 ; Th e

Olive B ra n ch , 1 Low. 286.
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Ex tra ord ina ry circum sta nces m ay occur, i n wh ich
their co n nection wi th th e vessel m ay be disso l ved de
facto, or by opera tion of law, i n which ca se they m ay

cla im as sa lvors ?
P a ssen gers. It h a s been la id down th a t pa sse n gers
on boa rd a vessel in d istress cannot cla im sa l va ge for
a n y a ssista nce they re n der towa rds preservi n g th e sh ip
a n d ca rgo, i t be i n g i n cum bent on all on boa rd to a ssist,
where there is a commo n da nger ?
If th e passengers of a vessel tha t h a s received inj ury ,
but is in n o imm ed ia te da nger

,
rem a in on boa rd a n d

a ssist a t th e pum ps unti l th e a rri va l of th e Sh ip in port,
they wil l n ot be entitled to sa l va ge ?

A pa ssenger is not, however, obl iged to h a za rd h is
own sa fety in order to sa ve th e sh ip or ca rgo ; a n d if he
volun ta rily rem a ins on boa rd, a n d m a kes ex tra ordina ry
ex ertions on beha lf of th e sh ip

,
h e wil l be e n ti tl ed to

be rem unera ted a s a sa l vor ?
A n d where a pa ssenger took th e comm a n d of

,
a n d

brough t sa fely i n to port, a sh i p th a t h a d been a ba n
do n ed by h er crew ,

h e was held to be so e n ti tled ?
In the ca se of Th e Merrim a c , 1 8 L. T. N . s . 92

, a

num ber of troops, who wh i l st be i n g ca rried (u n der a
contra ct w ith the i r government) on boa rd a steamer

,

by severe a n d orga n i zed efforts under th e comm a n d of

the ir officers kept th e vessel a floa t a fter sh e h a d sprung
a leak, u n ti l sh e was brough t i n to a pla ce of sa fety

,

were held not to be pa ssengers, but enti tled to sa lva ge
rewa rd .

In th e ca se ofHam i l ton E . Towle v. Th e Grea t Ea st
ern , 1 1 L . T. N . s . 51 6, 2 Ma ri time Law Ca ses, A dm .

1 Hobart v. Droga n ,
1 0 Pet . 1 22 ;

4 Ibid .

Th e Two Ca th erin es , 2 Ma so n , 339 .

5 Newma n v. Wa lters, 3 B 0 8 .

2 Th e B ra n sto n , 2 Hagg. 3, n . P. 612 . See a lso Th e Sa la cia , 2
1 Th e Vrede, 1 Lush . 322. Hagg. 262 .
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1 48 , th e Grea t Ea stern ha vi n g, i n September, 1 861 ,
d isa bled h er pa ddle - wheel s a n d broke n h er rudder- shaft
i n a ga le

,
lay i n th e trough of th e sea for a bout th irty

six hours
,
during wh ich tim e th e officers h ad e n deav

ored in va in to repa i r th e dam a ge , th e l i bel lant, a

p a sse n ger on boa rd , then ,
with th e con sent of th e cap

ta i n of th e sh i p
,
undertook to put into ex ecution a pla n

which h e h ad devised for steering th e sh ip h imself,
superinte n ded th e work , a n d succeed ed in rem edying
th e d ifficul ty

,
so tha t th e vessel wa s broug ht out of th e

trough of th e sea , a n d came i nto port i n safety. Ship
m a n

,
J .

,
held tha t these services were ex tra ord ina ry

services
,
for which th e court would awa rd sa lva ge com

pe n sa tio n to
'

h im . Th e vessel wa s va l ued a t lea st a t
Th e tim e occupied in ri gg ing th e l i bel lant’s

a ppa ra tus wa s a bout twen ty - four hours . Held , tha t the
ca se is n ovel

, a n d but l i ttle l igh t ca n be ob ta i n ed from
p recede n ts in fix i n g th e amount of com pen sa t io n . O n

th e whole ca se wa s awa rded . In th e '

above

c i ted ca se of Towle v. Th e Grea t Ea stern , th e ca ses
of Th e Bra n sto n

,
2 Ha gg . 3

,
a n d Th e Vrede, 1 Lush .

322, a re d iscussed .

Pa sse n gers a n d crew, in ex tra ordina ry ca ses only , may
be sa lvors ?
It is th e duty of pa ssen gers to co n tribute to the

ge n era l
'

sa fety i n th e event of a comm o n peri l ; ? a n d

they a re n o t a l lowed to cla im sa l va ge for ordi n a ry
la bor perform ed by them ;

8 but ex tra ord ina ry services
entitle them to sa l va ge ?
In the ca se of th e Ba rque Ma ry C . Porter, U n i ted

Sta tes D istri c t Court
, Distric t of South Ca ro l ina , Ma

1 Th e A roma Mills , 2 Hugh es, 5 Th e Merrima c , 1 B en . 205.

40 ; Th e Wa ve, 2 Pa in e , 131 .
4 B o n d v. Th e Cora , 2 Wash .

2 B ea n e v. Th e Mayurka , 2 Curt . C . C . 80 ; Clayto n v. Th e Ha rmon y ,
1 Pet . A dm . 70 .
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equita ble com pensa tion coul d be rea sonably cla im ed
,

h e wa s entitled to sa l va ge ?
So

, where o fficers or m en h a ve left h er for th e

purpose of a ssisting a vessel tha t h a d become short
h a n ded ?
Th e owner is enti tled to sha re i n th e rewa rd

,
even

in th e a bsence of a n y da n ger . Th e fa ct tha t a vesse l
h as been de ta ined wh i le givi n g a ssista nce to th e dis

t ressed vessel is i n i tself su fficien t to support th e claim
of th e own er to a portion of the sa l va ge ?

When th e underwr i te rs of a vessel a n d ca rgo tha t h a d
been a ba ndoned h ired another vessel , a n d subsequen tly
succeeded in savi n g th e sh ip a n d ca rgo

,
they were held

entitled to sue as sa l vors, bei n g looked upon a s th e

owners
,
for th e time be i n g, of th e h ired sh ip ?

It is d ifficul t to ima g i n e a sta te of th i n gs where sa l va ge
assista n ce is rendered on th e h ig h sea s, i n which the
sa lvi n g vessel h a s not incurred a risk , disa dva n ta ge,
or del ay sufficient to susta in a sa l va ge cla im by th e

owner ; a n d i t a lso not u n frequently h a ppens, especia l ly
in th e case of steam sh i ps, tha t th e vessel i s the princi
pa l sa l vor
See further

,
on th e subject, ti tle A PPO R TIONMENT,

post .

Where th e vessel a ssisting a n d th e vesse l receivi n g
a ssista n ce belon g to th e same owner, no sa l va ge rem u
n era tio n i s paya ble . The rule h as been he ld to a pply
where the vessel sa ved, a l though not th e property of

Th e Vin e , “55 sup ra , Th e Swa 286; Th e Sir R a lph A bercrom

Ch a rlot te , 3 W . R ob. 68 , 72 . bie , L . R . 1 P. C . 454 ; Th e Norde n ,
2 Th e Ja n et Mitch ell, Swa . 1 1 1 ; 1 Spin ks , 1 85.

Th e Nicolin a , 2 W . R ob. 1 75.
5 Th e Norden , ubi sup ra ; Th e

See a lso ,
as to the righ t of own ers Ha idee , 1 Notes of Cases , 594 .

to pa rt icipa te , Th e Ma rtin Luth er , 4 Th e Pickwick , 6 Ja t . 669 .

Swa . 287 ; Th e Spirit of th e A ge ,
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th e sa l ving vessel, wa s ch a rtered by h im under a con
tra ct wh ich sti pula ted tha t he should p rovide a n d pay

th e m a ster a n d crew ?

If
,
however

,
th e possessi on of the ch a rtered vessel

conti nued in h er owner, a n d d id not pa ss to the
cha rterer

,
a s h a s been held to be th e ca se where th e

contra ct stipula ted th a t th e owner should a ppoint
th e m a ster a n d crew

,
find sh i p stores

,
a n d pay crew’s

wa ges
,
sa l va ge wil l be paya ble a s i n other ca ses . Th e

c ircum stance m ay, however, afiect th e qua ntum to be
awa rded ?
A ssocia ted Vessels — Where vessel s sa il togeth er un

der a n a greem ent to render m utua l a ssista nce, no sa l

vage rem unera tion is paya ble for a n y serv ices wh ich
o n e of them m ay render to th e other ?
Such a n a greement m ust

,
however

,
be clea rly esta b

lish ed ?

Where vessel s proceed on th e sam e voyage, leaving
port nea rly together

,
a n d a ssista nce i s ren dered by o n e

to th e other
,
without devia tion from h er proper course,

th e a ssoc ia tion of th e vessel s afl ords n o answer to a

cla im for sa l va ge
,
a l though i t woul d a ffect th e amou n t

of rem unera tion
,
which

,
i n such a ca se

,
would not be

considera ble ?
Th e fa ct th a t a pa rt owner of th e sa l ving vessel h a s

a lso a n i nterest in th e vessel salved does not d isenti tl e
h i s co - owners to sue for sa l va ge . They m ust

,
however,

deduct from th e va l ue of th e entire service th e sh a re
1 The Ma ria Ja n e, 1 4 J ur. 587 . Th e Ha rriot , 1 W . R ob. 439 ; Th e

See Th e A lfa n , Swa . 1 89 . R ed R over, 3 W . R ob. 150 ; Th e
1 Th e Collier. L . R . 1 A dm . 83 ; A frica n , 1 Spin ks , 299 ; Th e G ra

Th e Wa terloo , 2 Dods . 433. Vin a , Pritch . Dig. 8 1 1 ; Th e T . P.

5 Th e Zephyr , 2 Hagg. 43. Lea th ers , Newb. 421 .

4 The Wa terloo
, 2 Dods . 433 5 Th e G a n ges , 1 Notes of Cases ,

436. See a lso Th eMa rga ret , 2 Hagg. 87— 90 ; Th e Two Frien ds , 8 J ur.

48 ; Th e Swa n , 1 W . R ob. 68 , n . ; 1 0 1 1 .
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which would ha ve been due to the pa rt own er if he
could h a ve joined a s pla i n tiff?
Where th e sa l vors get to th e vessel in d istress by

m ea n s of boa ts belo n gi n g to a perso n who does not
persona l ly a ssi st i n th e undertaki n g , th e m ere circum
sta n ce th a t h is boa ts e n a bled th e sa l vors to render th e
requ ired a ssistance does not enti tle th e boa t owner to
sue a s a sa l vor ; a n d where th e crew of a stranded ves
sel

,
ha ving taken to the ir boa ts, a n d , in m aki n g for th e

nea rest la n d
,
fel l i n with a n d succeeded in sa vi n g a

shi p tha t h ad been a ba n do n ed
,
a cl a im by th e owner

for sa lvage, . o n th e ground tha t the sa lvors were e n a

bled to rea ch th e vessel solely by means of h is boa ts
,

sa i ls
,
a n d compa ss

,
wa s rejected ?

But th e Suprem e Court of New York
,
in 1 860 , hel d

tha t a sa l vor who takes no pa rt in th e sa l va ge service
other than to furnish a boa t i s ful ly com pen sa ted by
rece iving the va l ue of h is bo a t ?
Th e court

,
however

,
h a s a l lowed a person who sent

h i s boa ts to render sa l va ge servi ces a sum out of th e
sa l va ge awa rded

,
by way of equi ta ble compensa tion, for

th e use of th e boa ts ?

Own er of Ca rgo.
— There does not a ppea r to be a n y

c a se in th e Engl ish courts of a cl a im by th e owners of
ca rgo on boa rd th e sa l ving vesse l to pa rtic i pa te in th e

sa lva ge awa rded . There a re a few such ca ses in the
A m eri ca n reports .
In th e ca se of Bond v. Th e Cora

,
2 Pete rs A dm i ra l ty

Decisions, 361 , confirmed , on a ppea l
,
by Wa sh ington

,

C t . J .
,
2 Wa sh . C . C . 80, th e owner of th e ca rgo on

1 The Ca rolin e
, 1 Lush . 334. A n d 5 Th e Two Frien ds , 2 W. R ob.

see Th e G len gaber , 3 Law R ep . 349 .

A dm . 8: Eco. 534, wh ere some were 5 Hawkin s v. A n dy , 32 B arb .

ow n ers of th e vessel ca usin g the 551 .

m isch ief. 4 The Ch a rlotte , 3 W. R ob. 68 .
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the ground of th e risk a n d dam a ge to wh ich th ei r
property is or m ay be subjected ? Th is a ppl ies to
owners of sh i ps or vessels, whether propelled by steam
or otherwise? a n d whether they be i n dividua ls or
corpora tions ?
So a s to owner of wrecking vessels ?
U nder ordina ry circum sta nces, they a re a l lowed one
th ird of th e amount awa rded as sa lvage com pensa
tion ; but where th e service was of a cha ra cter to
ex pose th e vessel to a pecul ia r danger

,
especia l ly in

ca se of a la rge steam er a n d of grea t va l ue, more m ay

be a l l owed ?
O n e- ha lf h a s been awa rded to th e ow n ers of a

steamer
,
th e usua l proportion for sa i l i n g - vessel s being

o n e- third ; 6 a n d two- th irds h a s been a l lowed .

7

Th e Cama n ch e , 8 Wa ll. 448 . Con

tra , Th e Morn in g Sta r, 6 B la tch f.

154 ; Th e Ja ck Jewett , 2 B e n . 463 ;

Th e A rlin gto n , 2 B en . 51 1 .

1 Th e Cama n che , 8 Wa ll. 473 ;
Maso n v. Th e B la ireau , 2 Cra n ch ,
269 ; Th e Hen ry Ewba n k , 1 Sumn .

400 .

9 Wa terbury v. Myrick , B la tch f.
8: H . 34 ; Ma so n v. Th e B la ireau,

2 Cra n ch
,
240 ; McDon ough v. Da n

n ery , 3Dell. 1 88 : B on d v. Th e Cora ,
2 Wa sh . C . C . 80 .

5 Th e Cam a n ch e, 8 Wa ll . 475.

4 Th e A rom a Mills , 2 Hugh es ,
41 ; Th e C am a n ch e , 8 Wa ll. 475;
Th e B lackwa ll, 1 0 Wa ll. 1 .

5 Th e Cam a n ch e , 8 Wa ll . 473;

Th e R isin g Sun , 1 Wa re , 378 ; Th e

Wa te rloo , B la tch f. H . 1 1 4 ; Th e

Na th a n iel Hooper, 3 Sum u . 542 ;
Th e T. P. Lea th ers , Newb. 430 ; Th e

Hen ry Ewba n k , 1 Sum n . 427 ;

Con eklin g v. Th e Ha rmo n y , 1 Pet .

A dm . 34 ; B o n d v. Th e Cora , 2

ton , 1 Sumu . 328 ; Th e Hudso n ,

O lcott , 396 ; Th e Cumberla n d , 1

Siim n . 427 ; Th e Sa ragossa , 1 B e n .

559 ; Th e Ch a rles He n ry , 1 B en . 1 2 ;

Th e \Va terloo , B la tch f. H . 1 24 ;

U n io n F . Co . v. Th e Delph os ,

Newb. 421 The Ch a rles , Newb. 429 .

A n d see Th e Cam a n ch e , 8 Wa ll.

475; C romwell v. Th e Isla n d City ,
1 Cliff. 22 1 ; Th e Ca rolin e, 6 A m .

Law R eg. 222 ; B rooks v. Th e Will
iam Pe n n , 1 A m . Law R eg. 484 ;

Norris v. Th e Isla n d City , 1 Cliff .

21 9 ; A dam s v. Th e Isla n d City , 1
Cliff . 2 10 ; Th e Omer , 2 Hugh es , 96.

5 Th e Sa ragossa , 1 B en . 559 ;
Maso n v. Th e B la ireau, 2 Cra n ch ,
240 ; Th e He n ry Ewba n k , 1 S am n .

427 .

7 Th e Wa terloo , B la tch f. H .

134 ; B o n d v. Th e Cora , 2 Wa sh .

C . C . 80 . To Th e New Ha rbor Pro~

tectio n Co . , usin g ga s a s well as

wa ter a n d steam , th e District Court ,

Louisia n a , B illin gs , J . , a llowed

Wa sh . C . C . 80 ;Ma son v. Th e Sh ip th ree- fourth s (ca ses n ot reported),
B la ireau, 2 Cra n ch , 240 ; Th e B os a n d on e- four th to th e crew.
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Th e rule allowing sa l vage compensa tion to owners is
a ppl ica ble to corpora tions owning vessel s engaged i n
sa lvage services ?
P ilots — Pil ots be ing bound by the na ture of thei r
em ploymen t to b e a lways rea dy to go out to ves

sel s requiring thei r a ssistance, — unless i t be a t the
risk of the i r liveS, — cannot, i n th e a bsence of ex

ception a l c i rcum sta nces, en t i tle themsel ves to sa l

va ge by wha t they m ay do in the course of thei r
duty ?
N0 p i lot

,
h owever

,
i s bound to go on boa rd a vessel

in distress to render p i lotage serv ice for m ere p i lo tage
rewa rd ?
Pi lo ts h a ve consequently been held entitl ed to sa l

va ge rewa rd for going out to sh i ps in a l eaky cond i tion ,
a n d rendering a ssista nce i n working th e pum ps, a n d in
laying out a n d a fterwa rds sh ipp ing or recovering a n

anchor ; 4 a n d for boa rd ing in boisterous wea ther a n d
bring i n g into a pla ce of sa fety a fore ign vessel tha t
h ad susta ined dam a ge ?

I n ex tra ord ina ry ca ses i t m ay be difficul t to d istin
guish a ca se of p ilota ge from a ca se of sa l va ge , prop
erly so ca l led ; for i t i s possi ble tha t th e sa fe conduct
of a sh i p i n to port

,
under circum sta nces of ex trem e

1 Th e Cam a n ch e, 8 Wa ll . 474 ; Th e Jon ge A n dries , Swa . 226—229 ;

Th e B lackwa ll, 1 0 Wall. 1 3 ; A dams Th e Ga la tea , Swa . 349 ; Th e Kin g
v. Th e Isla n d City , 1 Cliff. 2 1 0 ; Th e O sca r , 6 Notes of Cases , 28 1 ; Th e

New Ha rbor Protectio n Co . v. Th e Eliza beth , 8 Ja r. 305.

Suliote , Louisia n a Circuit Court ,
4 The Hebe , 2 W . R ob. 246.

B ra dley , A ssocia te Justice, a n d 5 Th e Kin g Osca r , 6 Notes of

oth er cases in stituted by th e same Cases, 284. See a lso Th e En terprise ,

corpora tion in th e Louisia n a dis 2 Hagg. 178 , n . ; Newm a n v. “fa l

tric t , B illin gs , J . (a ll u n reported). ters , 3 B os . 8: P. 61 2—61 6. B ut see
2 Th e R osh a ugh , 1 Spin ks , 267 ; Th e Joh a n n es, 6 Notes of C ases ,

Th e Gen era l Pa lmer , 2 Hagg. 1 76; 288 , wh ere a pilot un successfully
The Joseph Ha rvey , 1 C . R ob. 306. a ttempted to obta in sa lvage for

5 Th e Frederick , 1 W. R ob. 1 6; pilotin g a foreign vessel.

5
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da n ger a n d persona l ex ertion , m ay ex a l t a p ilota ge
service into som eth ing of a sa l va ge service ; 1 a s in
ca ses of ex tra ordina ry peri l , a n d t h e ex erc ise of gal

la ntry beyond th e l im i ts of their duty .

2

Th e c ircum sta n ces m ust be such a s require efiorts
,

perils to be encou n tered, la bor a n d skil l
,
out of the l ine

of thei r duty .

8

R egula rly a uthorized a n d l i censed pilots a re enti tled
to compensa tion for sa lva ge, where the i r serv ices a re
ex tra ordina ry, a n d beyond the strict l ine of thei r pro
fession a l duty .

4

A pi lo t is en ti tled to sa lva ge if h e renders a ssistance
to a vessel in distress .5
By the genera l m a ri time law a pi l ot is not bound to
g ive h is serv ices to a vessel d isa b led a n d in d istress

,

6for mere p ilo tage .

In th e event of a dispute as to whether a signal
hoisted wa s for a p i lot, or wa s a si gna l of d istress

,
th e

1 Th e Wave , B la tch f. 8: H . 243 ;

Th e Joseph Harvey , 1 C . R ob.

257 ; Th e Elea n or , 6 C . B ob. 39 ;

Th e B en jamin Fra n klin , 6 C . R ob.

350 ; Th e Nelso n , 1 Hagg. A dm .

1 69 ; Ha n d v. Th e Elvira , Gilp . 60 ;

Dula n y v. Th e Peragio , B ee , 21 2 ;

Le Tigre, 3 W
'

ash . C . C . 567 ; T h e

A n n e, 1 Ma so n , 50 8 ; Lea v. The

A lex a n der , 2 Pa in e, 470 ; Th e Two

Ca th erin es , 2 Maso n , 336 ; Newm a n

v . Wa lters , 3 B 0 8 . 8: P. 612 ; Hoba rt
v . Droga n , 1 0 Pet . 1 23 ; Th e A rom a

Mills, 2 Hugh es , 40 ; Th e Gra ce
B row n ,

2 Hugh es , 1 12 ; Th e Sa lacia ,
2 Hagg. A dm . 270 .

2 Th e Ce n turio n , 1 Wa re , 48 1 ;

Th e Joseph Ha rvey, 1 C . R ob. 257

Le Tigre , 3 Wa sh . C . C . 567 ;
Hoba rt v. Droga n , 1 0 Pet . 1 08 ; Th e

Two Ca th erin es, 2 Ma so n , 31 9 ;

Mason v. Th e B la ireau, 2 Cra n ch ,

240 ; Ph illips v. McCa ll, 4 Wash .

C . C . 1 48 .

3 Hope v. Th e Dido , 2 Pa in e

246 ; Hoba rt v. Droga n , 1 0 Pet . 1 08 ,
Lea v. A lex a n der , 2 Pa in e . 470 ; Th e

Joseph Ha rvey , 1 C . R ob . 257 ;
Le Tigre , 3 lVa sh . C . C . 567 ;
Dula n y v. Th e Peragio , B ee , 2 12 ;

Ha n d v. Th e Elvira , Gilp . 60 .

4 B ea n v. Th e Gra ce B rown ,

2 Hugh es , 1 12.

5 Th e Liberty A dm . Ct . , A pril

1 9 , 1 856, Sh ippin g Ga zette.

Th e Susa n , 1 Sprague , 50 1 ;
s . c . 1 2 Law R ep . N . s . 531 ; Th e

Hebe , 2 W . B ob. 1 46, 247 : Fla n ders
v. Tripp , 2 Low . 15; Th e Frederick ,
1 \V. R ob. 1 6; Hoba rt v. Droga n ,

1 0 Pet . 1 08 ; Th e Wave v. Hyer,
2 Pa in e , 131 ; Hope v. Th e Dido ,

2 Pa in e , 2 13 ; Lea v. Th e A lex a n der,

2 Pa in e , 466; Th e Jo n ge A n d ries ,
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ca ses where th e vessel subsequently comes to a pla ce
of sa fety .

” Vessel a n d ca rgo worth sa l va ge
,

$250 a n d costs .
In 2 Sprague

,
1 0 1 , th e court sa id : Th e m aster of

the brig testifies tha t h e m a de th e usua l si gn a l for
steam only a n d did not set a signa l of distress ; a n d i t
i s a rgued tha t h e h ad a righ t to choose whether to
a ccep t a salva ge service or n ot . Th is is true. But when
a vessel is in a co n di t ion to ha ve a sa l va ge serv ice done
to h er

,
a n d th e m as ter m a kes a signa l for a steam er

,
i t

is considered a s a signa l for a ssista nce.

A service wh ich would be p ilotage in the ca se of a

duly l icensed pi l ot, m ay becom e sa l va ge when rendered
by persons u n der no obl i ga tion to perform it .

1

I t was form erly held tha t persons a ssum ing th e cha r
a cter a n d duties of pi lots were enti tled to be remun er

a ted only a s pilots a n d not a s sa l vors ?
Tha t, however, ca n no longer be rega rded a s the
sta te of the law.

A ba r- keeper decreed to sh a re with the crew a s sal

vor, tha t i s, to ra nk a s a n ord ina ry h a nd ?
Where a steamer is enga ged to render towa ge ser

v i ces to a vessel , she is bound by h er a greem en t to do
a ll tha t i s necessa ry to fa c i l i ta te th e sa fe voya ge of the
vessel . Sh e i s to ta ke th e ch a nce of bad wea ther wh ich
m ay occa sion delay a n d inconvenience, a n d for h er ser
v ices in th is respect sh e i s entitled only to towa ge re

mun era tion .

‘

1 Th e R osebaugh , 1 Spin ks , 267 .
1 A dam s v. Steamer Na tch ez a n d

See a lso Th e Dygden , 1 Notes of Cargo , by B illin gs, J .
, Eastern Dis

Cases , 1 15; Th e Euge n e, 3 Notes of trict of Louisia n a , Ma rch , 1 88 1

Cases . 430 . (un repo rted ).
2 See Th e Columbus, 2 H agg.

4 Th e Gala tea , Swa . 349 . See

1 78 , n . ; The Fun ch al B aptista , a lso The La dy Egidia , Lush . 513;
3 Hagg. 386, n . Th e A rth ur, 6 L . T. N . s . 556.
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The sta te of th e wind a n d wea ther a t th e tim e th e
agreem ent i s entered i n to is, however, to be taken i n to
co n sidera tio n i n determ i n ing th e a ctua l na ture of th e

obl iga tion wh ich is u n derta ken ?
Th e law upon th i s subject wa s m ost ful ly d iscussed

in th e ca se of Th e Minneha ha , both in th e court of
a dm ira l ty a n d on a ppea l a n d i t wa s la id down in th e
j udgment of th e Judicia l Comm i ttee of th e Privy
Coun cil ?
Th e law i s tha t th e tug’s enga gem ent i s n ot a wa r

ra nty to tow to destina tion , but a n e n ga gement to use

best endea vors ; tha t if vis maj or ren ders further per
form a n ce im possible, th e tug

’s obl iga tion term i n a tes ;
tha t un foreseen da n gers ha ppen ing to th e sh ip , the
tug is enti tled to sa l va ge for ex tra servi ces ; tha t
there wil l be no a dd itiona l rewa rd where th e d a n ger
is ca used by m i sconduct, negl i gence, or in ca pa c i ty of

the tug .

In i l lustra tion of th e principle a s to th e righ t of th e
tug to ex tra rem unera tion for ex tra ord ina ry serv ices

,

see Th e Minneha ha , ul n
'

sup ra ; Th e A lb ion
,
Lush .

282 ; Th e Sa ra toga , Lush . 31 8 ; The A nna pol is, Lush .
355.

It i s not necessa ry, to enti tle a tug to sa l va ge in
stea d of towa ge remunera tion , tha t sh e should h a ve
undergone a n y risk in rendering the ex tra ord ina ry
services ?
If a fter a towa ge a greem ent i s m ade, but before the
tug h a s commenced the perform ance of h er ta sk

,
a n

a ccident should ha ppen to th e vesse l a bout to be towed,

1 Th e Wh ite Star , L . R . 1 A dm .
a Th e Min n eh ah a , Lush . 335

68 . See a lso Th e Ellora , Lush . 550 , 347 .

a n d Th e Gala tea , Swa . 349 .

1 Th e Pericles, B rown Lush .

80 , 81 .
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a n d th e tug renders sa l va ge a ssistance , she wi ll be
enti tled to sa l va ge rewa rd for those servi ces ?
In th e a bsen ce of a n y a greem en t, towage serv ice

for towa ge rem unera tion ordi n a ri ly a ppl ies only to
ca ses when th e vessel receiving th e a ssistance i s uni n
j ured .

2

A low ra te of sa l va ge should be a l lowed where the
sa l vors in good wea ther sim ply towed a vessel d isa b led ,
but in n o immedia te danger . a dista n ce of th irty m i les
to a sa fe a n chora ge, but i n curred n o risk of l ife or
p roperty, an d no devia tion from thei r ordi n a ry pur
su i ts ?
In Th e Cha rles A dol phe

, Swa . 153— 157, Dr. Lush ing
to n says : With rega rd to the cla im of th e steam sh i p ,
sh e perform s a serv ice to a vessel d isa bled a n d in dis
tress, a n d taking h er i n tow ca nnot by possi bil i ty be
com pa red to a n ordina ry towa ge service .

”

See a l so
Th e Ellora , Lush . 550 ; Th e B a ta vier, 1 Sp inks, 1 69 .

Service rendered by a steamer , in th e course of i ts
regul a r pursui t, in towi n g a n d rel ieving a vessel , under
ci rcum sta nces of n o unusua l da n ger to l ife or property,
a n d wit-bout th e ex ercise of unusua l a ctivi ty , enter
p rise , or heroism , should not be rega rded a s m eri ti n g
a rewa rd out of a ll rela tion a n d proportion to wha t
would ha ve been a ccepted upon a co n tra ct co n tingent
upon success ?
Steam ers h a ve been held enti tled to m ere towage,

th e vessel towed bei n g in no da n ger ?

1 Th e William B ra n dt , 2 Notes Th e H . B . Foster , A bb. A dm .

of Cases , Supp . 67 . 235. See P. P. M . W. Co . v. Th e
1 Th e R ewa rd , 1 W . R ob. 1 74 Steamboa t H . C . Yeager, 1 Fed .

1 77 . R ep . 285; Mayo v Cla ik , 1 Fed .

3 Th e B oliva r v. Th e Ch a lmette, R ep . 735; Corwin v. Th e B a rge

1 Woods , 397 , by B radley , Circuit Jo n a th a n Ch ase , 2 Fed . R ep . 268 .

Justice .

5 Th e Prin cess A lice , 3 W. R ob.

5 Th e B irdie, 7 B la tch f. 243; 1 38 ; Th e Harbin ger, 16 J ur . 729 ;
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ch inery, a l though sh e i s sound in hul l a n d m a sts , a n d
h as the use of h er sa i ls

,
th e towing is a sa l va ge service ?

In th e ca se of th e Fra n k A . Ha l l, U n i ted Sta tes Dis
tric t Court

,
Distri ct of South Ca rol i n a

,
Ma gra th

,
J . (n ot

reported), i t is sa id tha t if th e vesse l , though disa bled ,
i s m ana gea ble, a n d rece ives a ssista nce

,
not w i th th e

purpose of be ing sa ved from loss
,
but for ex ped ition

,

th e fa ct of be i n g disa bled wil l not of itself m a ke the .
serv ice sa lva ge.

A steam - tug ha vi n g , th rough h er ow n fa ul t
,
set a

schooner on fire
,
h as no claim for sa l va ge for putting

the fire out ?
A ssista nce rendered by a steam - tug

,
ca rrying the fire

depa rtment engi n es
,
i n ex t inguish i n g a fire in a vesse l

lying a t a nchor i n port
,
i s a sa lva ge service ?

Services rendered after rea ch i n g a port of safety i n
towa ge, to where repa i rs could be m a de

,
a re towa ge,

a n d n ot sa l va ge services ?
Where a ba rk l aden wi th cotton

,
a n d a nchored out

side th e ba r, took fire , a n d as th e only m eans of sa vi n g
sh ip a n d ca rgo she wa s towed by sa l vors i nto sh a l low
wa ter a n d filled a n d sunk

,
a n d h er h ul l a n d ca rgo were

afterwa rds sold in tha t cond ition , i t wa s h el d th a t th e
sum which they brought a t the sa l e was the m ea sure of

1 Th e Sa ragossa , 1 B en . 551 ; Th e

Ch arles A dolph e. Swa . 153 ; Th e

R ewa rd , 1 W . R ob. 177 ; Th e Ch a r

lotte, 3 W . R ob. 7 1 (but in Th e

Emily B . Souder, 15 B la tch f. 1 85,
before Wa ite, C . J South ern Dis
t rict of New York , th e service ren

dered in th is case by a steamer, in

towin g a n oth er steamer wh ich h ad

lost t he use of h er steam -

power, but

wh ich wa s oth erwise in good order,

a n d h ad th e use of h er sa ils , a n d

was n ot i n da n ger or distress, was

h eld to be a towage service, a n d n ot

a salvage service).

Th e Prin ce A lbert , 5B e n . 386;

The Iola , 4 B la tch f. 31 ; Ca rgo ex

Ca pella , Law R ep . 1 A dm . E. 356 ;
Th e R obert Dix on , Proba te Divi

sion , 4 Law R ep . 1 21

5 Th e B lackwa ll, 1 0 Wa ll. 1 ;

Th e R osalie , Spin ks , E0 0 . 8: A dm .

1 85; Th e Eas tern Mo n a rch , Lush .

8 1 ; Th e Tees, Lush . 505.

4 Th e W . F. Garrison , 1 How.

139.
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th e sa l ved property, a n d th a t sa l vage shoul d be allowed
on tha t ba sis ?
Skip

’

s Agen t cla imin g Sa lvage
— Th e a cceptance of a n

agen cy for the sh i p from th e ma ster or owner does not
d isqua l ify th e a gent from m a i n ta i n i n g a sui t for sa l va ge

,

i n respec t of a n y service of tha t na ture which h e m ay

render during the course of h is em ploym ent . Stri ct ly
speaking , however, such services a re to be rega rded
ra ther in th e l igh t of a m eri torious a gency, th a n a s

sa l va ge ?
Th e fa ct tha t th e cla ima nt a cted a s Lloyd’s a gen t a t
the port where th e servi ces were rendered , wil l not d is
enti tle h im to sue for sa l va ge ?
If a m a gistra te, a cting in h is publ i c ca pa ci ty, sh ould
go beyond th e l im i ts of h is officia l d uty in gi ving
ex tra ord ina ry a ssi sta nce, h e i s entitl ed to sa lvage
rewa rd ?
If a col lec tor or oth er revenue o ffice r, intend ing to

a ct i n th e l ine of h is duty
,
but m ista king th e law

,
a n d

tra n scend i n g h is a uthori ty, i s th e m eri torious ca use of

sa vi n g p roperty to th e owner
,
h e i s not precluded , on

a ccoun t of th e m otive which a ctua ted h im
, from claim

ing sa l va ge ?
Offi cers a n d seam en of her Majesty ’s vessel s

,
who

render sa l va ge serv i ces a n d encounter persona l risk
,

stand on th e sam e footing a s other sa l vors ?

1 Hayden v. Th e Coch ran e , 3

Woods, 304.

1 Th e Favorite , 2 W. R ob. 255

259 ; Th e Wa t t , 2
‘W . R ob. 70 . See

Th e Purissim a Con cepcion , 3 W .

R ob. 1 8 1 , 1 82 ; Th e Ha ppy R eturn ,

2 Hagg . 1 98 ; Th e Ca rgo ez: Hon or,
L . R ep . 1 A dm . 87 ; Th e Vesta ,
4 Irish Jur . 2 1 9 .

5 Th e Purissim a Co n cepcion , 3

W . R ob. 1 81 . B ut see Th e Lively ,
3 W . R ob. 64 .

5 The A quila . 1 C . R ob. 37—46.

5 Le Tigre, 3 Wash . C . C . 567 .

5 The Wilso n s, 1 W. R ob. 1 72 .

See Th e A lm a , l Lush . 378 ; Th e

Louisa , 1 Dods . 31 7 ; Th e Ewell

Grove, 3 Hagg. 209 ; Th e R osa lie ,

1 Spin ks , 1 88 ; Th e Mary Pleasa n ts ,
Swa . 224 ; Th e Th etis, 3 Hagg. 1 4 ;
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Th e A m erican law ca n not be sa id to differ in a n y
m a teria l respect from tha t of En gland w ith respec t to
Sa lva ge services rendered by seam en co n n ected with
t h e sh ips of wa r of th e U nited Sta tes .
Th e A m erica n courts lea n , a s does th e court of ad

m iral ty in Engla nd , a ga i n st sa l vage cl a ims by these
vesse ls where th e services h a ve been sl igh t or u n im
porta n t ?
It h a s been held tha t the officers a n d crew of a

fore i gn vessel of wa r a re enti tled to cla im a s sa l vors ?
Th e ri gh t to sa l va ge rewa rd i s wha t th e law ca l l s jus

th e clea rest genera l rig h t tha t they who
h a ve sa ved l ives a n d property a t sea should be re

wa rded for sa l uta ry ex ert io n s ; a n d those who say

th a t th ey a re not bound to awa rd , ough t to prove the i r
ex em ption in very definite term s, a n d by a rguments of
i rresistible cogency ?
Sa l va ge by th e na va l m a rine is to be com pensa ted in
l ike m a n ner as by th e priva te m a rine .

4

I n th e ca se of Th e Steam sh i p Huntsvi lle , U nited
Sta tes Distric t Court, District of South Ca rol ina , Mar

gra th , J. (n o t reported), the court he ld tha t, under th e
circumsta nces of tha t ca se, th e second l ibel la n ts, viz th e
Phoenix Fire Engine Com pa ny a n d others, were entitled
to sa l va ge rewa rd for the i r services in ex tinguish ing th e
fire o n th e Hu n tsvi l le .

”

Th e Opinion is very ela bora te
,
a n d I am unable to do

Th e Ma ry A n n , 1 Hagg. 158 ; Th e 1 R obso n v. Th e Hun tress , 2
B eaver, 3 C . R ob. 292 ; Th e Lus tre , Wa ll. J r. R ep . 59 .

3 Hagg. 154: Th e Iodin e , 3 Notes 5 Th e Wa terloo, 2 Dods . 433 ;

of Cases , 1 40 ; Th e Ch a rlot teWylie , Th e Sapph o, 3 Law R ep . A dm . E.

5Notes of Ca ses , 4 ; Th e Ca rgo ex 1 47 , July 27 , 1 870 .

Woosu n g, 17 Moa k , 559 , May 4 ,
4 Cla im of Ca p ta in of Th e Iris,

1 876. 5Op . A tt . - Gen . 1 1 6 (R everdy Joh n
1 Th e Joseph in e , 2 B la tch f. C . C . son ).

322 , Mr. Jus tice Nelso n .
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fix ed lega l duty h a ve been devolved upon th e fire
depa rtm ent

,
a n d a fix ed lega l l ia b i l i ty by th e ci ty of

Cha rleston would ha ve a risen .

From these a n d other co n sidera tions set forth in th e
decree th e court overruled th e objection m a de to th e
fi re depa rtme n t

,
tha t they were in th e d ischa rge of a

prescribed lega l du ty for th e perform ance of which
there i s a p rescribed lega l p rovision for its disch a rge,
a n d tha t th is prevents them from ma king the cla im set

U p by them in th a t court.
It wa s a l so objec ted tha t th e service perform ed by

th e fire depa rtment wa s not in its na ture m a ri tim e ;

tha t it cannot be considered sa lva ge
,
a n d therefore not

with in th e j urisd iction of th e court.
But Judge McGra th held tha t the fa ct th a t th e ser

vice wa s rendered from the land to a vesse l w i th in the
a dm i ra l ty a n d m a ri time jurisd iction of th e courts of

th e U nited Sta tes i s not sufficient to deprive i t of th e
cha ra cter of sa l va ge, if th e other ci rcum sta nces necessa ry
to be fou n d in such ca ses a lso ex i st .
If th e service h a s been rendered on the la nd to goods
wh ich a re o n th e la nd , but wh ich ha ve been sa ved or
brough t from th e sea

, i t would undoubtedly be a ca se
of sa lva ge. Th e Centurion

,
1 Wa re, 477. In ca ses

ca l led m ix ed , where the service i s performed pa rtly
on tide -wa ter a n d pa rt ly on th e shore, j urisdi ction of

such
,
as ca ses of sa l va ge

,
h as been a ffirm ed by the Sn

preme Court . U ni ted Sta tes v. Coombs, 1 2 Pet . 72 ;
A merica n Insura nce Co . v. Canter, 1 ' Pet. 51 1 . Tha t
where the service is perform ed wholly o n th e shore, i n
rela tion to goods ca st a shore from a wreck

,
i t wi ll be

rega rded as a sa l va ge servi ce
,
a n d of i t th i s court w i l l

enterta in jurisd iction , was held in th e ca se of Stephens
v. Th e Sh ip A rgus, Bee, 1 71 .
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It was the continua tion a n d completion of th e serv i ce
commenced by th e first l ibel la nts, a n d comes d irectly
with in tha t cla ss of m ix ed ca ses , th e jurisdiction of

wh ich h a s been decla red by th e Supreme Court to be
righ tful ly ex erc ised in these courts. A n d if i t were
not so

,
tha t th is serv i ce i s connected wi th tha t rendered

by th e first l ibel lan ts, but is cons idered a s i ndependent
of a ll others, i t would ye t be a servi ce rendered from
the la nd to a vessel

, th e loca l i ty of wh ich was with in
the a dm ira l ty a n d m a ri tim e jur isdi ct ion g iven to th i s
court . A n d if a ll th e a gencies em ployed were on th e
land, yet when th ese were ex ercised to a fford a id to a

vessel w i th in th a t j urisd iction wh ich belo n gs to th i s
court, there i s no p rinci ple by wh ich th i s court ca n

refuse to recogn ize i t . In Th e A quila , 1 C. R ob. 46
,

Sir Wil l iam Scott d id not refuse to recognize th e m ag

istra te as a sa l vor
,
beca use th e service wh ich h e cla imed

to h a ve re n dered to a vessel wa s rendered by h im upon
th e land

,
but beca use i t wa s precise ly wh a t h e was

bound to do . A n d th e ca se conta ins a very clea r inti
m a tion

,
th a t if th e m agistra te h ad done more

,
he would

or m igh t have been rewarded a s a sa l vor .

SEcrrON III .
— DIFFER ENT SETS OF SA LVOR S .

It som etim es ha ppens th a t d ifferent sets of sa l vors
cla im rem unera tion i n respect of th e same service .
Th e decisions in such ca ses wi ll be found m a inly to

depen d upon Whether the p roperty sa ved wa s or wa s
n ot derel ic t a t th e time the serv ices were rendered ;
a n d if derel ic t, whether th e sa l vors fi rst i n possession
could

,
una ssisted , ha ve com pleted the underta king upon

which they h ad entered .

If th e vesse l i n d istress h as not been abandoned by
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h er m a ster a n d crew, there ca n be n o grea t d ifficul ty in
determ i n i n g wh ic h set of sa l vors wil l be recog n ized by
th e court . Th e m a s ter of th e vessel

,
whi lst h e con

tin ues on boa rd , i s enti tled to reta in th e comm and a n d

control of th e sh i p a n d ca rgo, a n d to direct th e work
of th e sa l vors

,
who a re l i ttle m ore than a ssis ta nts a n d

la borers under h im . He m ay reject th e hel p of per
so n s whom h e does not th ink fit to em ploy

,
a n d th ose

whom h e does em ploy a re bou n d to obey h is orders ?
If other sa l vors dispossess those whom th e m a ster

h as em ployed , a n d force their own services upon h im ,

th e court wil l refuse to awa rd them a n y remun er

a tion ?

Nor is th e m a ster’s a uthori ty , i n th is respect, a ffected
by th e c i rcum sta n ce tha t h e a n d h is crew lea ve th e
vesse l for the purpose of procuri n g a ss ista nce ?
Legal Derelic t. Where th e vessel sa l ved is a derel i c t,
then th e sa l vors who a re first in possession

,
if ca pa b le

of sa vi n g th e property
,
a re enti t led to com plete the

sa l va ge, a n d to ex cl ude othe rs from jo ini n g in i t ?
A vessel i s sa id to be derel ic t, i n th e sense of th e

m a ri tim e law
,
when sh e h a s been a ba ndoned a t sea by

h er m a ster a n d crew,
without a n y hope of re turn

ing ?
If th e m a ster a n d crew lea ve her tem pora rily , with
out a n y intention of fina l a ba ndonmen t

,
but wi th the

intention of re turn i n g a n d resum ing possession , such a

vessel i s n ot to be co n sidered a derel i ct, nor is t h e righ t
of possession lost by such tempora ry a bsence , a l though

1 Th e Da n tzic Pac ket , 3 Hagg. 1 88 1 , Circuit Court , Louisia n a Dis

383 ; Th e Ch am pio n , B . Lush . 69 ; t ric t .

Th e Glasgow Pa cket , 2 W . R ob.
1 Th e Fleece, 3 W. R ob. 21 8 .

306; Th e Ma rth a , Swa . 489 ; Th e
1 Th e Ch ampion , B . 8: L . 69- 71 .

Effort , 3 Hagg. 1 65; Th e Ch otea u , 4 The Ma ria , Edw . 1 75.

Pa rdee , J . (n ot reported), Jun e, 5 Th e A quila , 1 C . R ob. 37.
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Th e position in wh ich th e vessel wa s a t th e time of

a bandonm ent is som e evidence a s to th e intention of

th e ma ster a n d crew a t th e tim e of lea vi n g ?
Where th e crew of a vessel were drown ed a fter they

h ad a ba n do n ed h er, but before they rea ched the shore,
a n d i t co n sequently wa s im possible to say whether they
h ad a sp es recup era n di or not, Dr. Lush ington hel d th a t
in every se n se

,
lega l or otherwise, th e vessel wa s to be

considered a derel i ct?
A sh i p or goods sunk in the sea a re gen erally dere
l iet . They a re not so

,
however, as l ong as th e owner

continues to a ssert h is cla im
,
a n d does n ot give up the

intention of resum i n g th e possession ?
A vessel m ay be considered a derel ict so fa r a s th e

amount of th e sa lvors’ remunera tion i s concerned tha t
is to say, a bandoned sin e a n imo recup eramii.4
Sa l va ge, a s i n th e ca se of a derel i ct

,
h as been

awa rded even where th e a bandonment took pla ce si
multa n eously with th e sa l vage of the ca rgo ?
Th e courts of th e U nited Sta tes h a ve a cted upon
these princi ples ; a n d as rega rds th e rem unera tion of

sa lvors they h a ve hel d tha t where a vessel a t sea ,

though not a bandoned , h as on boa rd only persons both
physica l ly a n d menta l ly inca pa ble of do i n g a n ythi n g
for thei r safety

,
th is consti tutes a ca se of quasi derel i ct,

a n d ca l ls for a l i bera l compensa tion to sa l vors, especia l ly
if l ife as wel l as property h a s been sa ved ?
A vessel wi th sla ves on boa rd , but n o white person ,
1 Th e Floren ce, 1 6 J ur. 3 Hagg. 14 ; Th e St . Petersburg,

See Th e Gen essee , 1 2 J ur . 40 1 . Pritch . Dig. 824 ; Th e Seph ie ,Pritch .

1 Th e Min erva
,
1 Spin ks , 271 . Dig. 824 .

A lso L ’Espera n ce , 1 Dods . 46; Th e
4 Th e Gen essee, 1 2 J ur. 40 1 ,

B erlin , 3 Irish J ur . N . s . 34 . 402.

1 Th e B a refoo t , 1 4 J ur. 841 ; Th e
5Th e Columbia , 3 Hagg. 428 .

B eaver, 3 C . R ob. 292 ; Th e Sam 5Th e GeorgeNich olaus, 1 Newb.

uel, 15Ja r. 407. See Th e Th etis, 449 .
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was considered a derel i c t, a n d on e- th i rd g iven to th e
person bri n gi n g h er in ?

Where th e m aster a n d crew left thei r vessel i n a

sinking cond i t io n , a n d were p icked up by a no ther
vessel wh ile yet i n sigh t of th e wreck , th e vesse l a n d
ca rgo thus left were hel d to be derel ict ?
To co n sti tute a case of derel i ct, th e th ing m ust ha ve
b een fi n a l ly a ba n doned , whether from a ccide n t, from
necessi ty , or volunta ri ly ?

Th e vessel m ust h a ve been fi n a lly a bando n ed ,4 wi th
out hope of recovery , or w i thout the intention of

retur n ing to i t ? Th e m ere qui tting of th e sh ip to pro
cure a ssi sta n ce from th e shore

,
a n d with intent to return,

is not a n a ba n don m en t ?
Th e true rule for awa rd ing sa l va ge in ca ses of dere
l iet is th is : D i vide th e proceeds which rema in over a ll

costs a n d disbursements of th e sa l va ge sui t equa l ly
between th e sa lvors a n d th e owners of th e res

cued p roperty, givi n g to ea ch of th ese interests a

moiety .

7

1 Flin n v. Lea n der
,
B ee , 260 . 1 Sum n . 210 ; Th e He n ry Ewba n k ,

1 Th e B osto n , 1 Sumu . 328 . 1 Sum n . 400 ; Cromwell v. Th e
5R owe v. Th e B rig 1 Ma so n , Isla n d City , 1 Cliff . 224 ; Th e H . B .

372 ; Tyso n v. Prior, 1 Ga ll. 1 33 ; Foster, A bb. A dm . 222 ; R owe v.

Th e Jen n y Lin d , Newb. 449 ; Mo n t Th e B rig 1 Maso n , 372 ; Th e

gom ery v. Th e T . P. Lea thers , A t tac ap as , 3 \Va re , 65; Mon tgom

Newb. 421 ; Th e Ida L . Howa rd , ery v. The T. P. Lea th ers , Newb.

1 Low . 7 ; Th e Joh n Gilpin , O lcott , 426 ; Th e A quila , 1 C . R ob . 32 ; Ca r

77 ; Th e Sa ra h B ell, 4 Notes of roll v. The T . P. Lea th ers , Newb.

Cases, 1 47 . A n d see Taylor v. Th e 433 ; Flin n v. Th e Lea n der , B ee,
C a to , 1 Pet . A dm . 50 , d istin guish 260 ; L

'
Espera n ce , 1 Dods . 46.

in g The A quila , 1 C . R ob. 32 .

5 Cromwell v. Th e Isla n d City ,
4 Tyson v. Prior, 1 Gall. 1 33 ; l Cliff. 224 ; Th e B osto n . 1 Sum n .

R owe v. The B rig 1 Maso n
,
328 ; Th e B eaver . 3 C . R ob. 92 ;

372 ; Th e Isla n d City , 1 B la ck , 1 21 . The B a refoot, 1 En g. L . 8: E. 661 ;
5 Th e B ee , 1 Wa re , 332 ° Th e Th e Emulous , 1 Sum n . 2 1 0 .

Elizabeth a n d Ja n e, 1 lVa re, 3o ;Ty 7 Th e Cayen n e , Dist . Ct . , Dist .

sou v. Prior . 1 G a l] . 1 33 ; Th e B os of Delawa re , O c tober Term , 1 870 ,

te n , 1 Sum n . 328 ; Th e Em ulous, 2 A bbott U . S . R . 42 .

6
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But i t h a s been hel d tha t th e sam e rules should be
fo l lowed in ca ses of derel ict a s in other sa l va ge ca ses ?
First Sa lvors favored — A ssum in g th e vessel to be
derel i ct in th e lega l sense of th e word

,
as la id dow n in

th e foregoi n g dec isions, a n d in th e possession of sa lvors
com petent to bri n g h er in to a posi tion of safety

,
th e

court of a dm i ra l ty Wi l l protect th e ri gh ts of such first
sa l vors wi th some jea lousy , a n d i t wi l l refuse to a l low
those who

,
without sufficient cause, d i spossess them to

pa rtici pa te in th e sa l va ge ? Th e Sam uel , 15Jur . 407

Th e Quee n Mab
, 3 Ha gg . 242 ; Th e Gla sgow Pa cket,

2 W . R ob. 306 ; Th e Glory, 1 4 Jur . 676 ; Th e A me
thyst , Daveis, 20 . See a l so A Q uantity of Iron

, 2

Spra gue, 57.

Th e ex cl usion of second sa lvors is to be ca utiously
a ppl ied ?
It i s a m a x im

,
common to th e jurispruden ce of a ll

countries
,
tha t no on e is perm i tted to profit by the

la bor of a n other
,
wi thout compen sa ti n g h im for i t .

J ure n a turce aeguum est, n emin em cum alterius ddm
'

men to et

injun
'

a fiem
'

locup letiorem . O n th is princi ple, th e R om a n
jurists held, th a t h e who a cted for another by t ra nsa ct
in g h is business, or by m aki n g repa i rs o n h is property,
could recover th e am ount of th e ex pen ses incurred , or
th e va l ue of th e repa irs ; provided th e a cts of th e

n egotiorum gestor were necessa ry a n d useful to th e
perso n for whom h e a cted .

Th is doctri n e h a s descen ded to us, a n d m akes a pa rt
of th e posi ti ve legisl a tion of th e Sta te of Louisia n a .

1 See Post v. Jon es , 1 9 How . 150 . Ma ry , 2 Wh . 1 23 ; Th e B rig Joh n
See a lso 4 B la tch f. 372 ; 1 Low. Gilpin , O lcott , 77 . See a lso Th e

1 43. Euge n ie , 3 Hagg . 156.

1 Th e B len den h all. 1 Dods . 41 4 , 5 Th e B len de n h a ll, ubi sup ra ;

4 18 . See a lso Th e Fleece , 3 W . Th e Eugen ie. 3 H agg. 156; Th e

R ob. 278 ; Th e Ch a rlotte , 2 Hagg. Pickwick , 1 6 J ur . 669 , 670 .

361 ; Th e Cla risse, Swa . 1 29 ; The
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If
, however, th e first set lea ve th e vessel for th e pur

pose of procuri n g a ssista n ce, a n d Wi thout th e i n ten t ion
of aba n don i n g th e u n derta ki n g, they m ay be awa rded
sa lva ge for a n yth i n g they m ay h a ve don e beneficia l to
th e vessel , or wh ich m i gh t ha ve ren dered th e sa l va ge
ea sier or m ore pra ctica ble to those who subsequently
com plete th e service ?

When va lua ble serv ice h a s been perform ed wh ich
ren ders th e fi n a l sa ving of property m ore va l uable or
ea sy

,
con t i n ued ex ert io n is n ot n ecessa ry to entitle th e

ori gi n a l sa l vors to a portion of th e sa l va ge awa rded ?
Where a tug- boa t a n d th e ri ver sa l v ing - boa t both
com e to the rel ief of a steam er on fire a t a pier, held ,
tha t th e r i ver sa lv i n g - boa t

,
by th rowing wa ter on th e

vessel in da nger
,
re n dered mer i torious service a n d of

va l ue to th e sa l ved vessel ?
Distribution between R iva l Sa lem'

s — It h a s been h eld
tha t when sa lvors fa l l into di stress

,
a n d a re

,
together

w i th th e sa l ved property
,
sa ved by a n other vessel , the

second sa l vors in such a ca se a re enti tled to a portion ,
but not th e whole

,
of th e sa l va ge rewa rd ?

A n d in th is ca se Story, J held , th a t if th e second
sa l vors m a ke i t a condi tion of their ren deri n g a ssista n ce
tha t th e first set sha l l a ba ndon t he i r cla im s to sa l va ge ,
such a b a rga i n would , in th e awa rd ing of th e rem un er

a tion
,
be d isrega rded by th e court .

Where there a re d ifferent sets of sa l vors a c ti n g inde

1 Th e E. U .
, 1 Spin ks, 63, 66; 1 B lack , 1 21 ; Th e U n derwriter, 4

Th e Gen essee , 1 2 J ur . 40 1 ; Th e B la tch f . C . C . 94 .

Jo n ge B a stia a n ,
5C . R ob. 322 . See 1 Th e Tolom eo

, 7 Fed . R ep . 497

a lso Th e Sa n tipore , 1 Spin ks , 231 ;
Th e Magd a len , 31 L . T . 22 ; Th e

1 Th e Key West , 1 1 Fed . R ep .

A tla s , Lush . 51 8 ; Th e En dea vor Ct . J .
,

(Colby v. Wa tso n ), 6Notes of Cases, reported by Joseph P. Horn or , Esq. ,

56; Th e A lbion , 3 Hagg. 254 ; Th e of th e New O rlea n s B a r .

B ro th ers, B ee , 1 36; Th e Isla n d City, 4 Th e Ewba n k , 1 Sa m n . 400 .
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penden tly of ea ch other, th e m isconduct of one se t wil l
not a ffect th e cla im s of the other, if they h ad no pa r
ticipa tion in i t?
Where sa l va ge wa s cla imed by o n e set of sa l vors for
getti n g a vessel off th e sand , a n d by a n o ther for get
ti n g up h er anchors (which h a d sl ip ped ) a fter sh e was
clea r of th e sa n d

,
th e court he ld tha t th e sa l vors Of th e

a n chors were not enti t led to sha re i n the genera l sa l
va ge of th e vessel ?
For i nsta nces of a pportio n ment between differen t sets

of sa l vors
,
see Th e Sa n tipore, 1 Sp inks, 231 Th e Mag

da le n , 31 L. T. A dm . 22 ; Th e Pickwick , 1 6 J ur. 669

Th e Jo n ge Ba stia a n , 5C . R ob. 323 ; Th e Ge n essee, 1 2
Jur. 40 1 . See a lso ti tle A PPO R TIONMENT, p ost .
A not very dissim i la r question a rose in th e cas e of A

B ox Of Bul l io n
,
1 Spra gue, 57.

Where th e proper ty is a ctua lly sa ved , a n d m ore tha n
o n e set Of sa l vors ha ve con t ributed to th a t resul t, a ll
enga ged in th e enterprise who m a teria l ly contri buted
to th e sa vi n g a re entitled to Sha re i n th e rewa rd , i n
proportion to th e n a ture

,
dura tio n , risk, a n d va l ue of

th e services re n dered ; 8 a l though th e sepa ra te service
of e i ther set would not h a ve sa ved th e property ?
In th e ca se of Th e Sh ip Li berty a n d Ca rgo

,
in th e

vice- a dm ira l ty court of Na ssa u
,
N . P. (Ba h am as ), p am

p hlet, Novem ber, 1 860 , J . C . Lees , judge of th e court ,
sa id : It is true tha t

,
in awa rdin g sa lvage remun eration , I

n ever do take in to con sideration the a ctua l n umber of vessels

emp loged . I merelg give such sum as I thin k would be a fa ir
comp en sation to the n umber of vessels rea llg required .

R iva l Sa lvors. From a pam ph le t p ubl ished in 1 861
1 Th e Neptun e , 1 W . R ob. 297 . Cliff . 21 9 ; Dom in y v. A n ch ors , &c . ,

1 Th e En dea vor
, 6Notes Of Cases, l B en . 77 , Th e B la ckwa ll, 1 0Wa ll 1 .

56 4 A dams v. The Isla n d City, 1
5Norris v. Th e Isla n d City , 1 Cliff. 21 0 ; affirmed , l B lack , 1 21 .
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I ex tra c t the followi n g , from a decision by Judge Ma r

v in
,
Of th e Distri ct Court of th e U n i ted Sta tes , South

ern Distr ict of Florida , i n th e ca se of Th e Ocea n
Bel le. Th is decision is not conta ined in Judge Ma r

v in’s trea tise on th e Law OfWreck a n d Sa l va ge, wh ich
was pub l ished in 1 858 .

Five smacks, Of th e aggrega te burthen of 1 88 ton s, a n d

ca rryi n g in a ll thirty- two me n , a rrived a t th e ship a day

a fter t h e eigh t wrecki n g vessels, a n d a d ay or two before th e

steam er. They were a t th e ship ten deri n g their services a t

t h e t im e th e steam er wa s employed . They cla im tha t they
were en tit led to be employed before th e steamer ; tha t they
were u n jus tly ex cluded from ren deri n g sa lvage services, a n d
a re equi tably e n t i t led to a d istribu t ive sha re of th e sa lvage
ea rn ed . Th e rule Of t h e High Court of A dm i ra l ty o n this
subjec t seems to be tha t a ll person s com i n g up together, or
about th e same t ime, to ren der a ss ista n ce to a ship in d istress,
a re en t i tled to share in th e sa lvage, a l though a pa rt o n ly a re

a ctua l ly employed . Th e Mou n ta i n eer, 2 W. R ob. 7. Th e

rule in this court is tha t l icen sed wreck i n g vessels a re en

t i t led to be adm i t ted to a ss ist a t a w reck or ship in distress

in th e Order in which they a rrive, if further a ssista n ce is

n eeded , u n less some good ca use ex is ts for th e con tra ry ; a n d
th e m as ter of a n y wrecki n g vessel , deem i n g h is vessel a n d
crew ex cluded wi thout suffic ie n t ca use, is a t l iberty to apply
to th e court , by pet i tion , for a d istribut ive sha re of th e sa l

vage .

”

This rule is obviously just in i tself, a n d soun d in

pol icy. It is to be observed , however , tha t n either th e
rule n or a n y decisio n Of th e court i n terferes Wi th t h e righ t
of th e m a ster to employ on e w recki n g vessel in prefere n ce to
a n other. Its effect is to pro tect h im aga i n s t a n a t tempt by
a n y wrecker to corrupt h im , by taki n g away th e i n d ucemen t ,

a n d h e is left every way free to employ a n y vessel h e plea ses.

B ut when th e wreckers come before t h e court to recover their
Sa l vage , h e ca n properly have n o i n terest beyon d th e am ou n t

to be decreed for th e whole service . Wi th t h e d istribut io n of

tha t amou n t amon g th e sa lvors h e h a s n o con cern . If n o im
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ex orb i ta nt dem ands
,
a n d a n undue adva nta ge being

taken of distress ?
Ex orbi ta nt co n tra cts for com pensa tion of sa l va ge ser

vices wil l not be e n forced ?
Com pensa tion is awa rded , not upon th e idea of a

qua n tum meruit, but by way of rewa rdi n g th e service in
proportion to th e degree Of m eri t in ea ch pa rticula r
ca se ?

Th e rewa rd should be not only a n am ple rem unera
tion for th e risk of l ife a n d property

,
a n d for la bor,

priva tio n s
,
a n d ha rdsh ips en countered

,
but so l ibera l a s

to furn ish a n incentive to sim i la r ex ert ion s by others ?
Th is is ba sed upon th e en la rged pri n ci ples a n d po l icy

Of m a ri time jurisdiction in sa l va ge ca uses ?
Th e amoun t va ries with th e ha za rd , trouble, a n d

ex pense incurred in ea ch pa rt i cul a r ca se ?
It va ries a lso wi th th e fa ti gue , anx iety, determ i n a tion
to encou n ter da n gers

,
the sp iri t Of a dven ture

,
ski l l

,
a n d

dex teri ty ?

1 Th e Hector , 3 Hagg. 90 — 95. Towboa t CO . u. The Delph os , Newb.

See a lso Th e Sa ra h , 1 C . R ob. 31 3, 4 12 ; McG in n is v. Th e Pon tiac , 5

n . ; Th e Wm . B eckford , 3 C . R ob . McLea n , 388 ; Ha n d v. Th e Elvira ,

355; Th e Fusilier, 1 0 L . T. N . s . G ilp . 60 ; Th e Hen ry Ewban k , 1
699 ; Th e Emulous , 1 Sumu . 2 10 ; Sum n . 400 .

Th e Hen ry Ewba n k , 1 Sum n . 400 ;
5 Th e Na rraga n sett, Olcott , 390 ;Fritz v. B ull, 1 2 How . 466 ; Th e Th e In dustry , 3 H agg. A dm . 202 ;

Gen essee Ch ief, 1 2 HOW. 443; Th e B ea rse v. Pigs of Copper, 1 Story ,
B la ireau , 2 Cra n ch , 266. 31 4 .

1 Th e Hom ely , 8 B en . 495.

5Weeks v. Th e Ca th a rin a Ma ria ,
5 Th e Joh n E . Clayto n , 4 2 Pet . A dm . 422 ; B a rrels of Oil,

B la tch f. 372 ; Ha n d v. Th e Elvira , 1 Sprague, 9 1 ; s . C . 7 Law R ep .

Gilp . 60 ; Th e Wm . B eckford , 3 C . 377 ; Th e Na rraga n set t , 1 B la tch f.

R ob. 286. 21 1 ; Taylor v. Th e Frien dsh ip , B ee,
4 Wa rder v. La B elle Creole , 1 1 75,

Pet . A dm . 31 ; B o n d v. The Cora ,
7 Ha n d v. Th e Elvira , G ilp . 60 ;

2 Wash . 0 C . 80 ; B ea rse v. Piss of Th e Wm . C . B eckford , 3 C . R ob.

Copper , 1 Sto ry . 314 31 1 1 6 Emulous, 286 ; B a rden v. Th e Wm . Pen n , 2

1 Sum n . 207 ; Co n lon v. Th e Nep Hugh es , 145,

tun e
,
2 Pet. A dm . 356 ; U n ion
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It va ries a lso with th e a ctua l danger ?
Th e amou n t of sa lva ge awa rded m ust n ecessa rily rest
in a sou n d d iscret ion , to be ex ercised a ccord i n g to th e
ci rcum stances i n ea ch case ?

Th e decree m ay be for m ore th a n i s dem a nded ?
In a ca se where Dr . Lush i n gton refused to be
influen ced by the decisio n Of a rb i tra tors in rega rd to
a noth er sh ip , h e sa id th a t Lord Stowel l, i n a ca se where
th e sa l vors them se l ves h ad cla im ed too l i ttle

,
held they

were not restri cted to their own dema nd ?
Th e court i s n o t i n fluenced in a n y way by th e am ount

of cla im m a de by the sa l vors. Lord Stowel l once ga ve
a la rger am ount th a n tha t a t which the a c t ion wa s
entered ?
It i s increa sed a s a n i n centive a n d p rem i um ?

It i s a lso increa sed to encoura ge others to sa ve prop
erty i n d istress ?

Th e sp iri t of th e rule wh ich governs sa l va ge
awa rd s requi res tha t wh ile they should n ot be ex trav

aga n t , they should a lways be generous .
” 8

1 Th e M . B . Stetson , 1 Low . Th e Jon ge B astia a n , 5 C . R ob.

1 22 ; Th e Prin cess A lice , 3 iv. R ob. 287 .

1 38 ; Th e Georgia n a , 1 Low . 93 ;
4 Th e Den ia , A . C .

, May 1 0 ,
Post v. Jo n es , 1 9 How . 150 ; Th e 1 842 , Sh ippin g Ga zette , Youn g

’
s

Deveron , 1 W . R ob . 1 86. Digest Of Ma ritime Law Cases, p .

1 Th e Ch a rles , Newb . 337 ; Ha n d 1 1 9 , No. 1 804 .

v. Th e Elvira , G ilp . 60 ; Ta lbot v.
5 Th e Firefly v. Th e Mia za ,Seem a n , 1 Cra n ch , l ; Th e R isin g July 4 , 1 856, Sh ippin g Gazette,

Sun , 1 Wa re, 384 ; Th e A quila , 1 Youn g
’

s Digest Of Ma ritime Law

C . R ob. 32 ; Th e Cen turio n , 1 Wa re , Cases, p . 1 1 9 , No . 1 8 15.

477 ; Th e Fortun e , 2 W . R ob. 92 ;
5 B revoor v. Th e Fa ir A merica n ,

R owe v. Th e B rig 1 Mason ,372 ; 1 Pet . A dm . 90 ; Taylor v. Th e Ca to ,

Th e Hen ry Ewba n k , 1 Sumu . 400 ; 1 Pet . A dm . 48 .

C ross v. Th e B ello n a , B ee , 1 94 ;
7 Ma so n v. Th e B la ireau, 2

McGin n is v. Th e Po n tia c,5McLea n
, Cra n ch , 240 ; Th e Sa ra h , 1 C . R ob.

367 ; Th e B rita in , 1 lv. R ob. 50 ; 31 3, n . ; Th e Hec tor , 3 Hagg. A dm .

C layton v. Th e Ha rmo n y , 1 Pet . 90 ; B ell v. The A n n e , 2 Pet . A dm .

A dm . 79 . 282 .

5Pra tt v. Thomas , 1 Ware, 432 ;
5 Th e Ch as . Hen ry , 1 B en . 8 .
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Ma ri n e a ssista nce by ‘

steam - vessel m ust be en cour

a ged by a l ibera l com pen sa tio n ?

In Th e Steam sh ip Hun tsv il le , U nited Sta tes District
Court, Distr ict of South Ca rol ina , Ma gra th , J. (n ot re

ported), th e court says : “ Th e circum sta n ce tha t th e
sa lva ge service was in pa rt rendered by a steam - vessel

,

a n d to a steam - vessel
,
h as a lways been rega rded a s jus

tifyin g a h igher compensa tion tha n would be g iven to
sa i l ing - vessel s . ”
Ex pe n ses a n d a rea sona ble com pensa tion a re decreed ,

a l though n ot a sa l va ge serv ice ?

Wh ere sa l vors a re very m eri torious
,
a n d th e va l ue

of th e vessel a n d a rti cles sa ved i s very sm a l l
,
th e court

w i l l ex ceed in i ts a ll owa n ce the proportion usua l ly
gi ven ?
A m o iety h a s ra rely been given , ex cept in ca ses of
derel ict

,
a n d of some pecul ia r ca ses ?

Where th e property is sm a l l th e sa l vors numerous ,
a n d th e per i ls imm i n e n t, or th e services la borious a n d

ex ha usting
,
a la rger a l lowance than a m oiety i s jus

tified ?

Sti l l two- th irds of the whole proceeds ha ve been
a l lowed ?
It i s only where th e owner a ba n dons cla im to th e
1 The Cam a n ch e , 8 IVa ll. 479 ; 4 B ea rse v . Pigs of Copper , 1

Th e Delawa re , 6 B la tch f. 527 ; Th e Story , 326; Th e A quila , l C . R ob.

True B lue , 4 Moore P. C . C . 96 ; 32 ; Th e Jo n ge B astia a n , 5C . R ob.

The Emulous , 1 Sum n . 207 ; B a ker 287 .

v. Hem en way, 2 Low . 561 .
5 Sprague v. B a rrels of Flour ,

1 The H a ppy R eturn , 2 Hagg. 1 97 ; Th e William Ham ilto n , 3

A dm . 1 98 ; Th e Tra veller , 3 Hagg. Hagg. A dm . 1 68 ; Th e R elia n ce, 2

A dm . 370 ; Th e James Wa t t . 2 W. Hagg. A dm . 90 ; Th e Jo n ge B as
R ob. 270 ; Th e Purissim a Con cep t ia a n , 5C . R ob. 287 .

cio n , 3 W . R ob. 1 8 1 ; Th e Fa vorite ,
5Th e Jon ge B astiaa n , 5C . R ob.

2 C . R ob. 232 ; The Louisa Ja n e , 287 ; Th e Jubilee , 3 Hagg. A dm .

2 Low . 304 . 43, n .

5 Smith v. Th e Stewart , Crabbe,
222.



https://www.forgottenbooks.com/join


92 A DMIR A LTY LAW.

a dequa te rewa rd
,
a ccordi n g to th e c ircum sta nces of the

1ca se
But i t is i n cumben t o n th e cla im a n t to esta b l i sh tha t

a difl eren t m ea sure should be a l lowed ?
On e - th ird to three - fourth s a l lowed ?
A s a gen era l rule, th e ra te of sa lva ge of a vessel
dere l ict a t sea is a m o iety of h er va l ue ?

O n e- th ird a l lowed in ca se of a quasi derel i c t ?
Th e ordi n a n ce of Fra n ce g ives i n ca ses of gross der

elic t on e - th i rd of th e gross va l ue ?

It is with grea t rel ucta n ce tha t m ore th a n a m oiety
is awa rded?
Ex cep t in specia l ca ses

,
in wh i ch grea t ha rdsh i ps a n d

da n gers ha ve been en coun tered
,
th i s is th e ex trem e

l im i t ?
Ca ses m igh t occur of such ex trem e per i l a n d dif

ficulty, Of such ex a l ted n a ture a n d e n terpr ise
,
tha t a

m o iety eve n of a very va l ua ble property m ig h t be too
sm a l l ; a n d , on th e other ha n d , Where a ttended wi th so

1 Post v. Jon es, 1 9 HOW. 161

Th e Thetis , 2 K n a pp , 390 .

1 Th e Ch a rles He n ry , 1 B en . 1 1 ;
R owe v. Th e B rig 1 Maso n ,

372 ; L
’
Espera n ce , 1 Dods . 46.

1 Th e Joh n Wurts
,
O lcott, 472 ;

Th e Jubilee , 3 Hagg. A dm . 43, n .

4 Th e Joh n E . Clayto n , 4 B la tch f.

372 ; Sprague v. B a rrels of Flour ,
2 Story , 1 97 ; Th e Fortu n a , 4 C .

R ob. 278 ; Th e Ma rquis of Hu n tly ,
3 Hagg. A dm . 246 ; Th e Ch a rlot ta ,

2 Hagg . A dm . 361 ; Th e Ch a rles

He n ry , 1 B en . 8 ; Th e Ida L . How

a rd , 1 LOW. 6; Post v. Jo n es, 1 9
How . 150 ; Th e B ritish Co n sul v.

Sm ith , B ee , 1 80 ; Moreh ouse v. Th e

Jefferso n , 1 Pet . A dm . 46, n : Hen

d rey v. Th e Priscilla , B ee , 1 ; R owe

v. Th e B rig 1 Maso n , 372 ; Th e

B len de n Ha ll, 1 Dods . 414 .

5 Th e George N ich olaus , Newb.

453. A n d see Flin n v. Th e Lea n der,
B ee, 260 ; Post v . Jo n es , 1 9 HOW.

150 ; Th e A n n a , 6 B e n . 1 70 .

5 R owe v. Th e B rig 1

Ma so n , 377 ; Ma son v. Th e B la irea u ,

2 Cra n ch , 240 ; McDo n ough v. Da n

n ery
,
3 Dell. 1 88 ; Th e A dve n ture,

8 C ra n ch , 221 .

7 Sprague v. B arrels Of Flour ,

2 Story , 1 98 ; Th e Fra n ces Ma ry,
2 Hagg. A dm . 87 ; Th e Effort , 3

Hagg. A dm . 1 65; Th e B rita n n ia ,
3 Hagg. A dm . 153 ; Th e Queen Mab

,

3 Hagg. A dm . 242 ; Th e Ewell

Grove , 3 Hagg. A dm . 209 ; R owe v.

Th e B rig 1 Maso n , 372 .

1 Th e Joh n E. Clayto n , 4 B la tchf.
372.
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l i ttle d ifficulty a n d peril , th a t i t would enti tle th e pa r

ties to l i ttle m ore than a m ere qua n tum meruit
,
for

Work a n d la bor do n e ?

In estim a ting th e va l ue of th e services rendered by
th e sa l vors, th e court looks to th e ex ertio n s a ctua l ly
m ade , a n d th e peri l to wh ich th e property sa ved wa s
subject. It wil l not ta ke into considera t io n ex ertio n s
th a t m i gh t h ave been required , or da n ger t ha t m igh t
h a ve subsequen tly a risen , if th e sa l va ge h ad been
effected a t a la ter period .

Subsequent peri l s a n d storm s, observes Mr. Jus
tice Story , i n th e ca se Of Th e Em ulous, 1 Sum n . 21 6

m ay e n ter a s a n in gred ient i n to th e ca se, when they
were foreseen, to show th e prom pti tude of th e a ssist»
a n ce a n d th e a ctivity a n d soun d j udgm ent wi th which
th e business wa s conducted but they ca n sca rcely a va i l
for a n y other purpose. Ough t th e sa l va ge to be d im in
ish ed by a fa vora ble sta te of th e wea ther a fter th e
a rriva l in port ? If not

,
why should it be i ncrea sed by

a n unfa vora ble sta te of th e wea ther ?” 2

In determ in ing th e am oun t to be p a id sa l vors , th e
degree of peri l to which they were ex posed is to be
ta ken i n to considera tion ?
Where there i s a joint sa l va ge, a vessel saving l ife

a s wel l a s property h a s been awa rded a h igher rem u
n era tion th an on e sa ving property o n ly ?
Where th e vessel sa l ved is a steamboa t ca rrying pas

sen gers, th e rewa rd is not to be estima ted by th e same
1 Spen cer v . Th e Ch a rles A very , 1 Th e Eastern Mon a rch , Lush .

1 B o n d , 1 22 ; R owe v. Th e B rig 8 1 ; Th e Th om as Felden , 32 L . J.

1 Mason
,
372 . (See furth er as to A dm . 61 .

derelict , post . )
4 Th e Cla risse, Swa . 1 29 . See

1 See a lso Th e Versa illes , I a lso Th e Corom a n del, Swa . 205;
Curt . 360 ; Ta lbo t v. Seema n , 1 Th e B a rtley , Swa . 1 98 ; Th e A lm a ,
Cra n ch , 1 ; Th e B rig A lph o n so , Lush . 378 .

1 Curt . 360 ; Th e I n depen den ce, 2

Curt . 350 .
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considera tions of va l ue a s a re a ppl ied to oth er vessels.
Such vessels m ake la rge profits, a n d a re not to pay for

sa l va ge services a s if they were o n ly ca rrying b a l la st ?
A s to sui ts for sa l va ge services rendered to sh ips of

wa r
,
see Th e Pri n z-Frederik , 2 Dods . 451 ; Th e Comus,

2 Dods. 464 ; Th e Ex change, 7 Cra nch , 1 1 6 ; Th e
Thoma s A . Scott, 1 0 L . T. N . s . 726.

Steamers, in co n sequence Of th e cost a t which they
a re fitted up

,
th e power which ‘they possess of perform

ing sa l va ge services with m uch grea ter celeri ty tha n
other vessel s, a n d u n der circum sta n ces in wh ich no other
a ssista nce could p reva i l , a n d th e grea ter sa fe ty to the
sa l ved vessel wh ich a ttends thei r services

, a re gen era l ly
enti tled to grea ter sa lva ge rewa rd tha n other vessel s ?
Form erly i n d ividua l s effected sa l va ge serv ices . New

steam a n d a ssocia ted powers of i n corpora tio n perfo rm
such services m ore ea si ly

,
quickly

, a n d safely ; a n d

som etimes they do wha t i n dividua l efforts would fa i l
to a ccom pl ish , a s in th e ca se of th e “Protec tor

,

” owned
by th e New Ha rbor Protection CO . in th e port of New
Orlea n s ; a n d i n Th e Cam a n che

,
8 Wa l l . 448 . Th e

publ ic in terests are promoted by th e a dm i ra l ty in fos
teri n g a n d encoura g i n g steam corpora ted power, a n d

ca pi ta l a n d enterprise
,
by l ibera l rewa rds .

A s Mr. Pa rsons
,
a very d isti n guished a n d lea rned

w ri ter
,
m ore tha n once tel ls us

,
steam boa ts should be

encoura ged ?

1 Th e A dria n ople, 3 Hagg. 151 , 1 045; Th e Graces , 2 W. R ob . 294 ;
153 ; Th e Lo n don Merch a n t, 3 Hagg. B rooks B a rde n et a ls . v. Th e Sh ip
394

,
400 . William Pe n n , 2 Hugh es , 1 44, U . S .

1 Th e Kin galock , 1 Spin ks, 263, Circuit Ct . , Dist . of S . C .

, 1 853,
267 ; Th e A lfen , Swa . 1 89 , 1 90 ; Th e Wa yn e, J . ; Th e Emulous, 1 Sum n .

R a ikes, 1 Hagg. 240 ; Th e Lo n don 207 ; Th e Cam a n ch e , 8 Wa ll. 479 ;

Merch a n t , 3 Hagg. 394 ; Th e Ea rl Th e Delawa re , 6 B la tch f. 527 ; B a

Grey , 3 Hagg. 363 ; Th e Perth , 3 ker v. Heme n wa y , 2 Low . 50 1 .

Hagg. 414 ; Th e Sh a n n on , 1 1 Ja r.
1 2 Pa rs . Sh . A dm . 274— 294.
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to th e con clusion tha t th e Protector would have ex tin

guish ed th e fire by t h e use of th e gas a lo n e , h a d its appli

ca t io n n ot bee n suspen ded . It is a lso clea r tha t th e ga s wa s
effect ive in stayi n g th e progress of th e fire, a n d tha t th e
w a ter fou n d a m uch la rger port ion of th e cot to n un i n jured
by fire tha n would ha ve been t h e ca se h ad n ot th e ga s been
used by th e Protector ,

”

a n d therefore it is en t i t led to com

pausa t io n for salvage services, n ot o n ly for pumpi n g out , but
for th e use of th e ca rbo n ic a cid ga s in reta rd i n g th e progress
of a ctua l combus t ion .

A n d i n th e ca se No . 9082 of the docket of th e

U nited Sta tes C ircui t Court for th e Distri ct of Louisi
a n a

, Th e Sul iote (Consolida ted Ca ses, not reported),
Bra dley, J sa id
In this d istribut ion n o specia l a l lowa n ce w il l be m ade to

th e Protector for th e cost of ga s or m a teria ls, tha t bei n g
t aken i n to con sidera t io n in awa rd i n g to h er two - thirds of th e
ba la n ce. I n m aki n g this awa rd to th e Protector, ” we have
h ad rega rd to th e fa ct tha t th e va lue of h er a id in a fford i n g
sa lvage service is grea t ly en ha n ced by h er bei n g fi t ted a n d

furn ished for perform i n g this k i n d of work . B ei n g a lways
ready a n d a t ha n d , a n d powerfully effic ien t for th e a ecom
plishmen t of h er purpose, a fire ha ppe n i n g to a n y vessel in
t h e ha rbor is bereft of much of its terror, a n d th e d am age
a ctua l ly en sui n g therefrom is in most ca ses, a n d probably was
in this ca se, grea t ly lessen ed in ex ten t . 1

Where th e time occupied by a steam er in render
in g sa l va ge service i s of l im i ted dura tion , tha t ci rcum
sta n ce of i tse lf will not opera te a ga inst th e cla im of

the sa l vors.

2

A dverti n g to th e second ingred ien t la id down in Th e
Bla ckwa ll

,
1 0 Wa l l . 1 , in determ in ing th e am ou n t of sa l

1 Sin ce th is was written , I h ave
9 Th e A n da lusia , 1 2 L . T. N . 5.

m et a report of th e ca se in th e 584 ; So n derburg v. Th e Tow B oa t

Federa l R eporter , vol. v . p . 99 . u n Co . , 3Woods , 1 46, by B radley , J .

der th e title of Murph y a n d O th ers
v. Sh ip Suliote .
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va ge, namely, prompti tude, skill , a n d energy, I rem a rk
tha t, i n th e ca se of Th e Steam boa t Ba con , Newb. 274 ,

th e court sa id
When person s l ike th e pla i n t iffs , by grea t i n gen uity a n d

sk il l , a n d a t grea t ex pen se, succeed in th e co n s truct io n of

a ppa ra tus a n d m a chi n ery by which a boa t ca n be ra ised in
twelve hours , wh ich could n o t be ra ised a t a ll w i thout their
m a chi n ery a n d a ppa ra tus , why should th e ow n ers of prop
erty compla i n of th e short n ess of t ime employed ? Th e

soo n er th e property is ra ised out of th e wa ter th e bet ter for
ow n ers ; lo n g delay w i th m a n y ki n ds of property would be
utter destruct ion to tha t property.

A n d i n th e ca se of th e R oth say Ca stle , 2 Mar. Law

Ca ses, on p . 207, th e court says :
Th e t ime occupied was short , but wa s effect ive . Th e

court, in a ll such ca ses , w il l ever keep in view th e fa ct tha t
steam - power , th e ca use a n d foreru n n er of so m a n y a n d impor
ta n t a n d be n eficia l cha n ges in a ll thi n gs co n n ected w i th its
in fluen ces, h a s , in rega rd to sa lvage, effected t wo grea t boo n s
in favor of n aviga t io n a n d th e world of commerce ; n am ely,
th e savi n g of hum a n l ife a n d property. w i th n ea rly en tire

immu n ity , a n d w i th a lmost certa i n success
Th e court , the n , estima tin g the services of the sa lvors in

th is ca se but a s ordin a ry services in resp ect of p erson a l risk or

d a rin g, or of la bor , a n d in rega rd of t h e object a chieved , tha t
it wa s a chieved w i th skill , good con duct , a n d complete suc

cess ; keep in g a lso before it th e p olicy of en couragin g, in such

en terp rises, the a id a n d co- op er a tion of grea t steam -

p a cket com

p a n ies,
— w il l awa rd to th e pet i tio n ers o n e- fourth of the va lue

of this vessel a n d h er stores , bei n g a sum of £375, wi th th e
costs of sui t.
In th e ca se of Th e Northumberland, 2 Ma r. Law

Ca ses
,
215, i t wa s held th a t,

Where sa lvage serv ices a re ren dered by steam ships, th e
amou n t of sa lvage which th e cour t wil l awa rd is n ot n ecessa



98 A DMIR A LTY LAW.

rily affected by th e fa ct of th e services performed occupyin g

on ly a short time ; th e court n ow hold i n g tha t , w ith respect
to s team ships , it is better th a t the service should occupy a short

sp a ce of time, tha n th e len gth of t ime it used to occupy, from
the delay which a rose to en able sa il i n g- ships to m ak e m a n osu

vres n ecessary t o perform th e service.

A n d in tha t ca se, on pa ge 21 6, Dr. Lush i n gton says
R esp ectin g the dura tion of the service, it was short , a n d did

n ot ex ceed eight hours ; but tha t is a Quest ion ,
where steam

vessels a re employed , which th e court does n ot co n s ider oper
a tes aga i n st th e cla im for remu n era t ion , because th e court h a s
held th a t it is better th a t the service should occupy a sh ort sp a ce

of time, tha n th e len gth of t im e it used to occupy, from th e

delay which a rose to make th e m a n muvres requisi te to per
form th e service .

A n d in th e ca se of Th e Syrian , 2 Ma r. Law Ca ses
,

387, i t wa s held tha t in awa rd ing th e am ount for sa l

va ge services, THE SHO R TNESS or THE DU R A TION or

SU CH SER VICES IS A N ELEMENT OF MER ITO R IOU SNESS .
On page 388, in tha t ca se, Dr. Lush ingto n sa id :
A S to th e period of time which th e sa lvage services occu

pied , th e court h ad ofte n h ad occa sio n to observe tha t the

shorter the p eriod occup ied in rescuin g a sh ip from d istress, the
more meritorious was th e service.

Where th e sa l v ing vessel i s a pa ssen ger sh i p , the
court

,
in estim a ti n g th e am ount of sa l vage to be awa rded ,

wil l take i n to considera tion th e na ture of th e vessel ’s
em pl oym en t.1
Th e grea t respon sib i l i ty wh ich th e m a ster of such a

vesse l takes upo n h im self in delaying th e prosecution
of the voya ge wi ll a lso be ta ken i n to co n sidera tion .

”

1 Th e Va n guard , 5 Irish J ur.

2 Th e Ella Con sta n ce , 33 L . J .

N . s . 364. A dm . 1 89 - 1 92 .
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was in th e sam e way awa rded to a vessel enga ged in
th e sea l i n g tra de, for th e loss of th e sea l i n g sea son .

In Th e Howth a n del
, 1 Spi n ks, 25, th e loss of a qua n

tity of ice with wh i ch th e sa lvi n g vesse l was la den
,
wa s

ta ken into considera tio n in awa rdi n g th e sa l vage .

Where a n y paym en ts ha ve been m ade or a re cla im ed
by the Sh ip - owner in respect of th e dam a ge or detention
of th e sa lvi n g vessel , they should be sta ted in th e l ibel ,
tha t they m ay, if rea son able, be a l lowed a ga inst th e
defen da nts

,
or th e courts wil l not a fterwa rds ta ke the

payments into a ccount a s a ga inst the other cla im ants
in a pportion i n g th e sa lva ge.

1

If
'

a fish in g
- vessel should interrupt a lucra tive em

ploym ent for the purpose of renderi n g sa l va ge service,
tha t fa ct

,
a n d th e loss she m ay ha ve susta ined , wil l form

a n essen tia l ingredient in th e estima te of the awa rd .

2

In ord i n a ry ca ses, however, where there i s no imm e
dia te da n ger

,
th e court wil l lean a ga i n st th e ‘cla im s of

fisherm en to be com pensa ted to the ful l ex tent of the i r
possible ea rn i n gs .3
Th e dam a ge m ust not be too remote ly connected
wi th the sa l va ge .4
It wa s formerly la id down tha t in awa rding sa lva ge

th e court would not take into con sidera tion a n y risk
wh ic h th e owner of th e sa lvi n g vesse l u n derwent of

h a vin g h is po l i cy of i n sura nce V i tia ted in co n seque n ce
of a devia t io n by h er, but would co n sider every vessel
uni n sured .

5

1 Th e Wigton sh ire, 36 L . J .
5 Th e Devero n , 1 W . R ob. 1 80 .

A dm . 1 1 . See a lso Th e Ja n e , 2 Hagg . 338 ; Th e

2 Th e Louisa , 3 W . R ob . 99 . Osbo n a , 1 Spin ks, 161 ; Th e B ea ver, 3
3 Th e Nicola i Hein rich , 1 7 J ur . C . R ob 292 ; Lawren ce v. Sideboth

320 . am , 6 Eas t , 45; a n d Th e Medora ,
4 Th e Corn elius Grin n ell, 1 1 L . Th e Jea n n et te, a n d Th e A ra bia n ,

T . N . S . 278 . See a lso TheMulgrave, Pritch . Dig. 835.

2 Hagg. 77 .
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In m ore recen t ca ses , however, th e court h as not rec
ogn ized th is doctri ne, but h a s take n i n to considera tion
r isks of th is na ture as m a teria l ly a ffecti n g th e propor
tio n of sa l va ge to be awa rded to th e ow n er.

1

In a work quoted by m e on t h e first pa ge of th is
book

,
viz. A rn ould on Ma rine In surance, 3d ed ition ,

Londo n
,
by Da vid Ma cLa ch la n , M.A .

,
th e law a s to th e

effect of a devia tio n i s thus la id down on pages 479,
480

A doubt, disho n orable to th e jurispruden ce of Christia n
commu n i ties, appea rs for some t ime to have preva iled both in
this cou n try a n d th e U n ited Sta tes, whether a depa r ture from
th e d i rect course of th e voyage , for th e purpose of savi n g th e
l ives of me n threa ten ed w i th a n imm i n en t da n ger of shipwreck
or fou n deri n g, wa s or wa s n ot a devia t ion which would dis
charge th e u n derwri ters ; it m ust n ow , however, be take n as

clea r law ,
both on this a n d th e o ther side of th e A t la n t ic, tha t

a d evia t io n of this ki n d , sa n ct ion ed a l ike by th e true i n terests
of commerce a n d th e clea rest precepts of hum a n i ty, ca n in n o

i n sta n ce be held to d ischa rge th e u n derwriters. I n this coun
t ry see th e d ictum ofLawren ce , J . , in Lawre n ce v. Sideboth am ,

6 Ea st , 54 , a n d th e judgmen ts of Lord Stowel l in Th e B eaver ,
3 C . R ob. A dm . 292 ; a n d Th e Ja n e, 2 Hagg . A dm . 338

345. I n th e U n i ted Sta tes , see th e ca ses col lected in 1 Phil
l ips I n s . , No . 1 027 ; 3 Ken t ’s Comm . 31 3. See especia l ly t h e
judgme n t of Story, J . , in Th e Schoo n er B osto n , 1 Sumu .

328 . This l iberty, however, h as been ex pressly co n fi n ed ,
in t h e U n ited S ta tes, to those ca ses on ly in which th e object
of th e devia t ion is th e preserva t ion of huma n l ife a n d it h a s

been held n ot to ex ten d to th e ca se of savi n g property. See

th e ca ses referred to , 1 Phil l ips I n s . , No . 1 028 . I a pprehe n d
th e law w il l be fou n d th e same in this coun try.

It a ppea rs, however, to be doub tful whether th e
courts of E n gla n d wil l recog n i ze th e distinction poi n ted

1 Th e Sir R a lph A bercrom bie, th is case. See a lso Th e Scin dia ,

L . R . 1 P. C . 454 . See Dr. Lush L . R . 1 P. C . 241 , a n d Th e A leth ia ,
in gto n

’

s rema rks on p age 461 of 1 3 W. R ep . 279 .
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out by Mr . Ma cLach la n . In a recent ca se (Th e Thetis,
L . R . 2 A dm . Sir R obert Ph illimore is reported to
observe

It h a s been urged upon me tha t th e a ct of th e ma ster in

this case cou ld n ot have been withi n th e Scope of h is comm is
sion , a n d was n ot for th e ben efit of th e ow n ers, because a

devia t io n for th e purpose of ren deri n g sa lvage service to

property would , upo n gen era l pri n ciples, avoid a pol icy of

i n sura n ce but tha t is a n u n decided a n d very doubtful prop
osition of En gl ish law, a n d certa i n ly o n e to which I ca n n ot
give my assen t . It wa s a t a ll even ts pro n oun ced by th e Privy
C oun cil in 1 866 to be a n u n decided poi n t of law. Th e True.

B lue, L . R . 1 P. C . 254, 255; I am awa re tha t th e A m e ri ca n
courts a ppea r to ha ve m a de a d isti n ct ion between a devia t ion
for th e purpose of savi n g life a n d , for tha t of savi n g property
it is perhaps n ot qui te so certa i n , however, a s gen era lly sup
posed , tha t such a disti n ction h as been fin a l ly established.

1

If th e object of th e devia tio n be to sa ve th e l ife of

m a n
,
th e hum anity of th e motive a n d th e m ora l i ty of

th e a c t give i t a strong cl a im to indulgen ce but, a fter
th a t object is effected , if th e del ay be conti n ued or th e

risk i n crea sed by a ddi n g to th e ca rgo or dim inish i n g
th e crew, or by a n y other m ea n s

,
for th e purpose of

sa vi n g property, i t is a devia tion, a n d th e insurers a re
discha rged .

2

A delay to sa ve th e crew of a wrecked a n d S ink ing
Sh ip , whose l ives a re in jeopa rdy , is not a devia tion.

8

A vessel wa s pa ssi n g by Gibra l ta r when th e ca pta in’s
Wife wa s on deck to look a t th e rock ; turn ing to go

1 See on th e same subjec t Th e 1 B o n d 0 . B rig Cora , 2 Wash .

Ewba n k , 1 Sumu . 400 ; Th e Na C . C . 80 .

th a n iel Hooper , 3 Sumu . 535, 578 ;
1 Th e B osto n , 1 Sumu . 328 ; Th e

Th e B la ireau , 2 Cra n ch , 240 ; Wil Hen ry Ewba n k , 1 Sum n . 400 .

liam s v. A B ox of B ullion , 6 A m .

Law R ep . 363.
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a n d th e am ount rests , as i n o ther ca ses, in th e d iscretion
of th e court

,
a n d does n ot n ecessa ri ly bea r a n y fix ed

proportion to th e property sa l ved, but i s regula ted on
th e pr inciple of givi n g a n a dequa te rewa rd a ccord i n g
to th e c ircum sta n ces of th e ca se .

Sir C . R obinson sa id It is a suggestion of comm on
rea son tha t

, Where th e property i s very la rge, a sm a l ler
proportion m ay a ffo rd a dequa te remu n era t ion ; a n d a s

tha t is the on ly true m ea sure of rewa rd
,
i t is a bsurd to

a ssi g n fi x ed proportion s
,
Wh ich m ust opera te very dif

fere n tly a ccording to d iffere n ce of va l ue .

” 1

In order to encoura ge sa l vors gen era l ly, a grea te r
amoun t is given where th e va l ue of th e property sa ved
is la rge ; beca use in m a n y ca ses where i t is sm a l l a n
a dequa te rewa rd ca n n ot be given .

2

Th e court h a s
,
however

,
in ca ses of derel ict, on m a n y

occa sion s given a proportion of o n e- ha lf or on e - th ird
of th e property sa l ved to th e sa lvors .

8

Where th e property was of sm a l l va l ue, a n d n o owner
a ppea red

,
i t h as eve n directed tha t th e whole sum a t

which i t wa s sold should be d ivided am o n g them .

4

1 Th e Sa lacia , 2 Hagg. 262 . See

a lso Th e A quila , 1 C . R ob. 37 ; Th e

Floren ce , ubi sup ra ; Th e Effort , 3Hagg. 1 65; Th e Th etis , 2 K n a pp ;
409 ; The Min erva , 1 Sp in ks, 27 1 ;
Th e Magda len , 5L. T . N . s . 807 ;

Th e B erlin , 4 Irish J ur . 1 1 ; Th e

Ja n e , 5Irish J ur. 31 ; Th e Ma rtin

Luth er , 1 2 L . T . N . S . 585; Th e

Vesta ,
2 H agg. 1 89 ; Th e Osca r, 2

Hagg. 260 .

2 Th e Caspia n , Sh ippin gGazette ,
A . C . , Jun e 30 , 1 853 ; Th ePersia , A .

C . , Nov. 1 1 , 1 853, Sh ippin gGa zette ,
Feb. 1 1 , 1 853 . See l A . &E R . 1 60 ;
Th e High la n der , before Ch ief Jus

A . C . , Nov . 2 1 , 1 856; Th e Lin ga ,

Mitch ell’s Ma ritime R egister, J a n .

25, 1 852 .

8 Th e Ca rgo ca: Ven us , L . R .

1 A dm . 50 , 51 ; L
’Espera n ce , 1

B eds . 46; Th e Norm a , Lush . 1 24 ;

Th e B len den Ha ll, 1 Dods . 4 1 4- 423 ;

Th e Fra n cesMa ry , 2 Hagg. 39 ; Th e

R elian ce , 2 Hagg. 90 , n . ; Th e Elli

otta , 2 Dods . 75 Th e A tlas , Lush .

51 8, 530 ; Th e Ewell Grove , 3 Hagg.

209 , 221 ; Th e Sa n some , 3 Irish

J ur . 58 ; Th e Jubilee , 3 Hagg. 43,

n . ; Th e Jon ge B astiaa n , 5C . R ob.

322 ; Th e Fortu n a , 4 C . R ob. 1 93 ;

Th e Ma ry A n n e (Irish ), 1 1 L . T .

t ice Jervis , A pril 1 , 1 856, Sh ippin g N . s . 85.

Gazette ; Th e Secret v. Th e Jun ia ta , 4 Th e Castletown , 5 Irish J ur.
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Sa l vage on derel i ct property is not l im i ted to a

m oiety , a s h igh a s seven ty per cent be i n g g iven in a

case of ex tra ordi n a ry m eri t, where th e la bor is con sid

cra ble a n d th e va l ue of th e sa ved property sma l l .1
In th e ca se of Ba rk C leo n e, 6 Fed . R ep . 51 7

Hoffman
,
D. J .

,
c i ted Tyso n v. Pri or, 1 Ga l l .

1 33 ; The A quila , 1 C . R ob. 37— 41 ; Th e B ee , 1 Wa re
,

336 ; Th e Cosm opol i ta n ,
6 Notes of Ca ses, Supp . 1 7

Th e Ba refoot, 1 En g. L. Eq. Th e In dia , 1 W.

R ob. 409 ; Th e Lovett Pea cock , 1 Low .

’

1 43. a n d sa id ,
To en ti tle a pa rty to sa l va ge, not only must th e ser
v ice rendered be m eri torious, but t h e possessio n taken
m ust be lawful ; ” a n d further quoted Cla rke v. Th e

Bri g Hea ley, 4 Wa sh . 656.

By qui tti n g th e vessel
,
th e m a ster a n d owner does

not lose h is jus dispon en di or rig h t of property .

If a vessel be fou n d , though wi th n o o n e on boa rd
,

under such circum sta n ces tha t th e person s a ssum i n g
to be sa l vors k n ew, or ough t to ha ve know n

,
tha t

their serv ices were not desired , a n d they ta ke posses
sion with i nten t to supp la nt th e m a ster a n d owners
in givi n g h er re l ief

,
th ey ha ve no cla im for com pensa

tion .

2

There does not a ppea r to be a n y i n sta n ce, ex cep t in
ca ses of derel i ct, where th e sa l vors ha ve been decreed
a sum ex ceeding a m oiety of th e proceeds ? A l though

379 . See Th e R utla n d 3 Irish J ur . Law R ev. vol . x vi. No . 8
,
A ugust ,

283 ; Th eWilliam Ham ilton , 3 Hagg. 1 882 .

1 68 , n .

1 Ca rgo from Wreck of B a rk
Edwa rds , 1 2 Fed . R ep . 509 , July
1 1 , 1 882. See Th e Hydera bad ,
1 1 Fed . R ep . 749 (with n ote ,

citin g cases o n Towage as Sa l

vage Service , Derelict , a n d Pos

session by Salvors) ; s . c . Th e A m .

2 Th e U p n or , 2 Hagg. 3 ; Th e

B a refoot , ubi sup ra ; Th e I n dia , 1

W . R ob. 406; Th e A meth yst , Da
veis , 23. See a rgumen t of cou n sel

(th e la te Mr. J . Curtis) in Th e

Isla n d City . 1 B la ck , 1 26 ; Th e

Ch ampion , B r. 8: Lush . A dm . 69 .

3 Th e In ca , Swa . 370 .
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sa l vors
"

a re entitled to no Specific proportions of th e
property sa ved

,

1
a n d a l though th e rem unera t ion for th e

service i s not m ea sured by th e va l ue of th e property
,

but wi th reference to a ll th e ci rcum sta nces of th e ca se,
a n d especia l ly with reference to a n y risk there m ay

ha ve bee n to huma n life? th e va l ue of th e property,
nevertheless, m ay m a teria l ly affect th e sum to be
awa rded .

' Th e court wil l ta ke into a ccount th e fa ct tha t th e
ow n ers a re ben efited in proportion to th e va l ue of th e

'

property
,
a n d when i t is la rge th e rem un era tion i s rel

a tively grea t, not on ly in co n seque n ce of its bei n g less
fel t by th e own ers

,
but beca use on m a n y occa sion s

,

where th e property is sm a l l
,
sa l vors perform grea t

services without a dequa te rem unera tion ?
In a scerta i n ing th e va l ue of th e sh ip a n d ca rgo

,

th e gen era l rule is tha t th e va l ue shal l be ta ken a t

th e port i n to wh ich th e Sh ip is ca rried . Where
,
how

ever, sa lva ge services were ren dered to a vessel boun d
for Lo n don

,
a n d Sh e wa s ca rr ied i n to Lisbon , a n d

h er ca rgo
,
which wa s u n sa la ble there, wa s subse

quen tly transsh ipped a n d se n t to Lon do n
,
i t wa s

held tha t th e proper m ethod of a rr ivi n g a t th e va l ue
of th e ca rgo a t Lisbon would be by putti n g it a t a

percenta ge less tha n th e proceeds of its sa le in Lo n
do n , a n d deducti n g th e freigh t a n d cha rges for th e

voya ge from Lisbon to Lo n don
,
but a llowi n g a p ro

rata fre igh t a s fa r a s Lo n don .

4

1 Th e Th etis , 3 Hagg. 1 4 ; Th e 3 Hagg. 90 ; The Syria n , 1 4 L . T .

Sa la cia , 2 Hagg. 62 . N . s . 833.

1 Th e James Dix on , 2 L . T .

4 Th e George Dea n , Swa . 290 .

N . S . 696; Th e Th om as Fielden , 32 See a lso Th e Norm a , Lush . 1 24 ;

L . J . A dm . 61 . Th e Progress , Edwa rds , 21 0 ; Th e
3 Th e Ea rl of Eglin ton ,

Swa . 7 ; Ca rgo ex Loodia n ah , 2 Pritch . A dm .

Th e Ewell Grove , 3 Hagg. 209 ; Th e Dig. 736.

R a ikes , 1 Hagg. 246; Th e Hec tor ,
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In the unreported ca se of Th e Steam sh i p Louisiana ,
in th e Ea stern Di strict of Louisia n a

,
Woods, C ircuit

Justice
,
o n th e 1 6th of Jun e

,
1 881 , decreed tha t th e

ow n ers of th e ba rge Torn ado Should be pa id a n a ddi
tion a l sum of $445for ex pen ses i n curred in render i n g
sa id sa l va ge services.

Growi n g out of or inciden ta l to th e ca se of th e New
Ha rbor Protection Com pa n y v. Sh ip Torn ado, Ca rgo a n d
Freigh t

,
m ore fully sta ted in a nother pa rt of th is ch a p

ter
, was th e ca se ofW. H. El l is et a l. v. Ca rgo of th e

Shi p Torn a do (u n reported, a n d o n a ppeal to th e U n i ted
Sta tes Supreme Court).
Th e l i bel la nt

,
Will iam H. Ell i s, wa s th e m a ster of th e

Torn ado
,

”

a n d th e l ibel la n ts
,
R obert A . Stewa r t a n d

Joh n Stewa rt
,
were h er ow n ers .

L ibel la n ts pa id for th e com pressing of sa id ca rgo be
fore it wa s put on boa rd sa id sh ip , a n d for stowi n g th e

. same o n boa rd a n d other ex penses i n c ident thereto
,
the

sum of

Th e gross freigh t on sa i d ca rgo
,
h a d i t been del ivered

a t its desti n a t ion in Liverpool
,
a s required by bill s of

la di n g , would ha ve been 1 38 . Id .

Th e cause cam e on to be hea rd in th e Circui t Court
of th e U n i ted Sta tes for th e D istri c t of Louisia n a

,
on

a ppea l from th e decree of th e Di strict Court
, (Bi l

l i n gs, J .)
In a ddition to th e fa cts sta ted a bove

,
in th is ca se a n d

tha t of th e New Ha rbor Protection Com pa n y v. Shi p
Tornado , Ca rgo a n d Fre i gh t, th e followi n g a re necessa ry
to a clea r com prehen sion of th e decree of th e C ircui t
Court, Woods, Circui t Judge

,
rendered Ma rch 1 8

,

1 880 .

O n the 1 9th day of Ma rch
, 1 878 , th e underwri ters

filed their cla im , cla im ing a ll of sa id ca rgo
,
a n d pro
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cured a n order from th e j udge of the Distri ct Court to
be entered on sa id cla im suspend i n g th e righ t given to
sa id W. H. Ell is

,
m a s ter a s a foresaid , o n th e 6th ofMa rch ,

1 878 , to bond such of th e cotton a s wa s stored in th e

Levee Cotton Press , to w i t, a bout five hu n dred ba les,
until th e further order of th e court .
O n Ma rch 26, 1 878, th e sa id m a ster a n d cla im ant not
ha vi n g bo n ded sa id cotton, which by th e order m en

tio n ed i n th e fo regoi n g pa ra gra ph h e was a l lowed to
bond

, a rule was ta ken a n d duly served on h im to Show
ca use why sa id order, so fa r a s i t a l lowed h im to bond
a. portion of sa id cotton , should not be rescinded , a n d
th e movers of th e rule

,
th e i n surers of sa id ca rgo, be

a l lowed to bond the same ; sa id rule wa s hea rd on th e
nex t day, Ma rch 27, by th e Di strict Court, the mov

ers a n d th e sa id m a ster a n d cla im ant
,
Wil l iam H. Ell is

,

bei n g represented by the ir respective coun sel , a n d was
by the court m a de a bsolute wi thout opposi t ion

,
a n d th e

order a l lowi n g th e sa id m a ster a n d cla im a n t to bond
sa id portion of sa id ca rgo wa s resci n ded

,
a n d th e mov

ers of th e rule a l lowed to bo n d th e sam e .

Five h u n d red a n d twenty - th ree ba les of th e ca rgo of
sa id co t to n

, of which twen ty - three a rrived a lo n gside of

h er i n th e forenoo n of th e day on wh ich sa id fire wa s
d iscovered

,
a n d o n e h undred a n d six ty - four of wh ich

were on th e levee or wh a rf a longside of th e sh ip
,
rea dy

to be put on boa rd when sa id fire wa s d iscovered
,
a n d

“

of wh ich three h undred a n d twenty - six h ad been re

m oved from sa id sh i p by th e sa l vors a fter sa id fire wa s
discovered a n d before sa id sh i p sank

,
were in an n u

dam aged a n d sou n d con di tion .

In co n sequence of sa id fire on sa id Sh i p “ Tornado ,
a n d a s a resul t thereof, sa id sh i p wa s so badly dam a ged
tha t th e cost of h er repa i r would ex ceed h er va l ue when
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repa ired , th a t Sh e was unseaworthy a n d inca pabl e of
ea rn i n g fre igh t .
Th e five hundred a n d twenty- th ree ba les of cotton

,

pa rt of sa id ca rgo , which were u n dam a ged a n d were
bo n ded by th e u n derwr i ters, were a ppra i sed a t th e sum

of a n d th e gross proceeds of th e sa le of the
dam a ged cotton

,
pa rt of sa id ca rgo

,
amounti n g to

E leven hundred a n d ei gh ty - five ba l es of th e dam
a ged cotto n

,
pa rt of sa id ca rgo , were Sh i pped by the

purcha ser a t th e ma rsha l’s sa le , coa stwise, a n d to Ph ila
del p h ia a n d other ci ties of th e Northern Sta tes, in th e
co n dition i t cam e from th e sh i p .

Two thousa nd eig h t hundred a n d ninety - six b a les of
sa i d dam a ged cotton were sent to th e pickeries, p icked,
dried

,
a n d reba led a n d Sh i p ped , — two thousa n d four

hun dred a n d forty - six of sa i d ba les to Liverpool , a n d
four hundred a n d fifty to Ph i ladel ph ia .

A ll th e dam a ged cotton ta ke
.
n from sa id Sh ip wa s

unm erch a n ta ble cotton
,
even a fter i t h ad been picked

,

dried
,
a n d reba led ; tha t is, i t could not be used for

m aking cotton cloth , but could only be used for m ak

in g fe l t ha ts, pa per, waddi n g , a n d such l ike a rti cles,
ha ving lost by th e subm ers ion a n d drying a la rge pa rt
of its na tura l oi l

,
i ts fibre be ing injured a n d i ts weigh t

reduced .

A s a conclusion of law from th e fa cts found by th e
Circui t Court, Woods, Circu i t Judge, th e court was of

Op inion
,
a n d foun d

,

I . Tha t th e l ibel lants h a ve no l ien for freigh t ‘ on
sa id ca rgo of cotto n

,
or the proceeds thereof, i n the

registry of th e court
,
or for th e sa id sum of m oney a d

va n ced a n d pa id by them for com pressi n g a n d stowing
sa id ca rgo.
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To ren der such a n a greem en t b inding , h owever, i t
is necessa ry tha t i t Should be clea r a n d ex pl ici t in i ts
te rm s . 1 It need n ot be i n wri ti n g ?
But wh i l st a viva voce a greem en t

,
if sufficien tly

proved
,
i s b ind i n g

,
th e court wil l be u n will ing to a ct

upon i t
,
u n less i t consi st of m ore tha n loose co n versa

tion s .3
I t m ust depend upon som eth ing more th a n th e

recol lection of wh a t occurred in th e course of such
conversa tio n .

4

Th e a greement m ust also sta te th e sum a greed to be
pa id .

5

In fix ing th e sum
,
th e sa l vors a re e n ti tled to look

o n ly a t th e ex ten t of danger to which th e property
is ex posed

,
th e degree of la bor th ey wil l ha ve to n u

dergo , th e length of tim e they m ay be occupied
,
a n d

th e risk to wh ich they m ay be ex posed . They ha ve n o

righ t to specul a te a s to th e va l ue of th e ca rgo ; a n d
even if i t be fa lsely represented by th e m a ster a s be i n g
of m uch less va l ue tha n it a ctua l ly i s

,
th e a greem ent

wi ll nevertheless be uph eld ?
With rega rd to th e cond ition of th e vessel

,
a l though

th e m a ster, before en teri n g into th e a greem e n t
,
is not

obl iged to poi n t out every circum stance tha t h a s oc

curred duri n g th e voya ge
,

7 there Should be no con
cea lmen t

,
a s th e suppression of a n y fa cts wh ich m igh t

a ffect th e service
,
a n d therefore ha ve Opera ted upon

th e a greem ent a t first
,
m ay v i tia te it ?

1 Th e Gra ces, 2 W . R ob. 294 ;
5 The William Lush in gton , 7

Th e William Lush in gton , 7 Notes Notes of Ca ses , 361 .

of Ca ses , 361 . Th e Hen ry , 15J ur . 1 83
, 1 84 .

2 Th e Firefly , Swa . 240 .
7 Th e Jon ge A n d ries , Swa . 226,

3 Th e Sa la cia ,
2 Hagg. 262—265. 227 .

4 Th e Ja n e A n derson , 3 Irish 3 Th e Kin ga lockz 1 Spin ks, 263
J ur. 293; Th e B riton , 5Irish J ur. 265; Th e B riton , 5Irish J ur .

1 70. Th e Ca n ova , L . R . 1 A dm . 56.
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Th e m a ster of th e vessel in distress is a uth ori zed to
bi n d th e ow n er by a sa l va ge a greem e n t,1 unless, i n deed ,
th e owner be a t hand a t th e time

,
a n d g ive h im no

a uthori ty ?
But if th e a greement be ta inted with fra ud , th e court
wil l refuse to recog n ize i t a s a ga inst th e ow n er, a n d
h a s

,
i n m ore tha n on e insta n ce , set such a greement

a side ?

Th e court wil l not suffer th e ignorance of a forei gn
sh ip - m a ster to be ta ken a dva nta ge of in th e way of

ex tort ing ex tra va ga nt rem unera t ion from h im for a s

sista n ce rendered ?
Contra cts a s to th e qua n tum of com pensa tion for sal

va ge services a re b i n di n g , provided they a re rea sona ble
a n d wi thout fra ud or m ista ke .

Such contra cts
,
when m a de with th e m aster of a sa l

va ge vessel
,
b i n d th e Vessel b ut not th e crew,

un less
m a de with the i r co n se n t .5
In view of th e a bse n ce of imm edia te necessi ty for th e

a greem e n t for a ssista n ce , of the ex a ggera tion of th e

cla im ,
of th e a nteda ti n g of th e wri tten a greem en t

,
a n d

of con sen t between l ibel la n t a n d m a ste r to throw th e

whole ex pen se on th e ca rgo , th e dem a n d wa s held to
be forfe i ted a s respects th e ca rgo, a n d th e li bel wa s
d ism issed ?
Th e m aster a n d owner of a sa l ving vessel h a ve gen

1 Th e A frica , 1 Spin ks , 299 ; Th e m a n v. Sch oon er North Ca rolin a , 15
A rth ur, 6 L . T . N . s . 556. Pet . 40 .

2 Th e Elise , Swa . 436. (I n th is 4 Th ePh ce n ix n . Th e —Vikin g,
ca se Dr Lush in gto n doubted wh eth A . C .

, Dec . 1 9
,
1 856, Sh ippin g G az

er
,
u n der such circumsta n ces , th e ette .

m a ster h a d a uth ority to compromise
5 Th e Delambre , 9 Fed . R ep .

a sa lvage cla im .) 775
4 Th e Gen erous , 2 L . R . A dm . Lowe v. Th e Titus , Th e R e

57 ; Th e Crus V.
, Lush . 583. See po rter , vol. x iii. p . 328 (B osto n ,

Th e R epulse ,
2 W. R ob. 396; Hous

8
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era l ch a rge of the cla im for sa l va ge
,
a n d such cla im

m a de by t hem is to be considered as com prehendin g
th e cla im for th e services of th e crew .

1

Th e court w il l a l so refuse to recognize a n a greement
Where th e m a ster im properly or recklessly co n tra cts to
pay th e sa l vors a n ex orbita n t dem a n d ?
Where a contra ct m a de by th e m a ster of th e sa l ved
vessel a n d th e a gent of th e sa lvors is deemed iniqui
tous by th e court

,
i t wi ll n ot be en forced .

Th is wa s so held in the case of Th e Tornado , in the
U nited Sta tes C ircuit Court, Di strict of Louisiana (un
reported) by Woods, Judge, in a decree rendered
May 24, 1 880 .

Th e ca use cam e on to be hea rd upon th e in terven
tio n s of th e tow- boa ts “ Norm a n

,

” “ R io Grande,” a n d

Ha rry Wrigh t
,

”

a n d upo n th e plea dings, evidence, re
ports

,
ex ceptions

,
proceedi n gs, a n d decrees of th e Dis

triot Court, a n d th e n ew eviden ce
‘

offered in th e Circui t
Court

,
a n d wa s a rgued by counsel .

O n con sidera tion wh ereof the court found th e follow
in g fa cts
Th e sh i p Tornado was a n Engl ish vessel of
tons burthen

,
a n d h ad com e to th e port of New Orlea n s

for a ca rgo of cotto n
,
wh ich sh e h a d Shipped a n d stowed

away to th e am ou n t of ba les
,
together with a

con sidera ble qua n ti ty of sta ves .
Sh e wa s a lm ost ready for sea , a n d wa s lying a l on g
side of th e wh a rf in th e th ird district of th e ci ty of

New Orleans
,
a t th e foot of Ma rig n y Street, whe n ,

o n

Sunday , th e 24th of Februa ry , 1 878 , a t Six o ’clock
A . M .

,
smoke wa s foun d com i n g out of th e m a i n ha tch

,

1 W . W . A verill et a l. v. E. A . of Louisia n a , A pril Term , 1 881 (n u
Yorke et a ls .

, Pa rdee , Judge , Circuit reported).
Court of th e U n ited Sta tes , District 1 Th e Th eodore , Swa . 351 .
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ing th a t th e vessel wa s in peri l
,
a n d were, with th e fire

depa rtm ent
, en gaged in pouri n g wa ter, with the i r

m ore or less powerful pum ps, upon th e fire , a t a ll tim es
when th e ga s ex perim en ts were not goi n g o n . A rri v
in g a t th e scen e Of th e disa ster , some ea rl ier tha n
o thers

,
they were all there duri n g th e wh ole of th e

first day .

On Monday, th e 25th of Februa ry
, a t six o’clock in

th e m orn i n g, th e m a i n h a tch wa s opened
,
a n d th e ho le

tha t h a d been m ade i n th e deck wa s u n covered , a n d th e
sm oke wa s found to be grea tly i n crea sed som e th irty
two ba les of cot ton were a t th i s tim e taken out by th e
stevedores . Th e fire depa rtm e n t were ha rd a t work
pum ping in wa ter

,
a n d severa l holes were cut in th e

decks
,
tryi n g to get a t th e sea t of th e fire . Th e m a i n

pum ps were taken up , to a l low th e hose suction to be
put down

,
a n d th e Protec tor a n d th e steam - e n gines

were pumping out th e wa ter part of th e day ; but th e
sm oke kept on i n crea sin g . A t six o ’clock P . M . there
were twelve feet Six i n ches of wa ter in th e hold

,
a n d

th e draft of wa ter a ft
,
twen ty - three feet eight inches ,

a n d forwa rd , twen ty-five feet Six i n ches . A t h a lf
pa st eleve n P. M . th e smoke wa s sti l l increa sing a n d

a ppea ri n g, a n d th e crew were em ployed in la n d i n g th e
sa i ls a n d n ew ropes

,
Si zing stuff, a n d a ll tha t could be

got a t , o n th e wha rf.
A t th is time th e m a i n store - room wa s so den sely fil led
with sm oke tha t i t wa s im possible to get i n there , a n d th e
crew were a t th is business unti l five o ’clock in th e m om

in g. A t m id n igh t of sam e day, a stevedore a n d h is m e n

cam e on boa rd
,
sh ifted th e cha i n ca bles a n d tore up th e

decks a n d ca rl i n gs in order to get a t th e ca rgo, took out
a n d sa ved a s m a n y ba les a s possible, a ll a t th e orders of
th e mas ter, duri n g a ll of th is day ; a lso

,
th e va rious tug
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boa ts th a t we h a ve nam ed were em ployed in pum p ing
wa ter on th e fire i n th e hold of th e “ Torn ado .

On Tuesday , 26th of Februa ry , 1 878, a t six o’clock
A . M .

,
Ca nby, th e regula r stevedore of th e vessel

, a n d

h is m en came on boa rd a n d landed th e boa ts a n d wa ter
ca sks on th e wh a rf, tore up th e forwa rd deck a n d ca r

l i n gs
,
a n d commenced to sa ve ca rgo . By noon th e

stevedore Drysda le h ad 1 8 1 ba les la n ded , a n d Mr. Ca n by
1 00 . Th e fire depa rtme n t were pouri n g in wa ter dur
i ng th e nigh t a n d a ll th e fOre n oo n ,

a n d sti l l th e sm oke
increa sed

,
a n d by noon th e m en were forced to come

U p from th e hold , a n d th e fire briga de were set to work
to fil l th e sh ip wi th wa ter i t ha ving been determ i n ed
by th e ca pta i n tha t th e only ch ance of sa vi n g a n y pa rt
of th e sh i p a n d ca rgo wa s to fil l h er with wa ter a n d

s i n k h er, i t be ing deemed im possible to step th e fire

otherwise ; a n d a bout seven o ’clock P . M . of Tuesday
,

Februa ry 26, th e sh i p sank , th e wa ter be i n g two or

th ree feet a bove th e m a in deck .

O n Februa ry 27, El l is , th e m a ster, a n d Schul tze
, th e

a gen t
,
of th e “ Torn a do

,
m a de a con tra ct wi th th e

Tow - boa t A ssocia t ion , to wh ich th e Norma n,” R io

Gra n de,” a n d Ha rry Wri gh t ” belo n ged , to pum p out
th e Torn ado for a com pen sa tio n of fifty dol l a rs per
hour for ea ch boa t, to be continued u n ti l th e boa ts
were discha rged .

A fter th e m a ki n g of sa i d co n tra ct
,
a n d wh i le th e

Tor n ado ” stil l lay upon the bottom of th e r iver
,
th e

Protector filed a l ibel for sa l va ge a ga inst th e Tor

nado a n d ca rgo
,
a n d , by virtue of a wa rra n t issued

on sa id l i bel , th e U nited Sta tes m a rsha l sei zed th e Sa id
sh i p “ Tornado ”

a n d ca rgo when th e sa id tow - boa ts
were about to begin pum pi n g h er out.
A fter th e sei zure, the m a rsh a l took possession of th e
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Torn ado
,

a n d displa ced th e a uthori ty of th e m a ster
,

but perm i tted th e sa id tow - boa ts to proceed a n d pum p
out the Torn a do .

”

Th e tow - boa ts Norm a n ,

” “ Ha rry “fri g ht, a n d

R io Gra n de ” commenced pum ping out th e “ Tor

nado ea rly in th e even i n g of Feb. 27, 1 878, a ssisted
by other tugs a n d th e fire depa r tm en t of th e ci ty of

New Orlea n s, a n d succeeded , with sa id a ss ista n ce, a t
twelve o’clock M. of Februa ry 28 , i n ra isi n g th e Tor

na do
,

”

a n d pla c ing h er in a posi tio n of sa fety. Th e

efficient work of pum p i n g out th e “ Torn a do wa s

done between six A . M . a n d twel ve M . of Februa ry 28.

Th e sa id pum pi n g service wa s done without seri
ous da nger to th e tow - boa ts by wh ich i t wa s ren

dered . Th e to tal va l ua tio n of th e property sa ved wa s

Th e va l ue of th e tow - boa ts Ha rry Wrigh t
,

” Nor
m a n

,

”

a n d R io Grande
,
in th e a ggrega te

,
was

a n d the ir da i ly ex penses were ea ch $1 00,
when a ctua l ly a t work .

Th e usua l cha rge m a de by tugs in th e port of New
Orlea ns wa s from $6 to $12 per hour for pum pi n g .

Th e sa id tow - boa ts rem a i n ed a l o n gside th e Tor

nado a fter Sh e wa s ra ised , rea dy to re n der h er a ssist
a n ce in case i t wa s needed , for th e period of a bout
twel ve days ; but such a ssista n ce wa s u n n ecessa ry, a n d
n o t required by a n y peri l of th e Torn ado a n d ca rgo .

Th e three tow - boa ts of th e a ppel la n ts , a t th e tim e

of m aki n g th e con tra ct, were out of service, la id up
o n th e other side of th e ri ver, without crews or pro

vision s, but were immedia tely m a n n ed a n d V i ctual led
,

a n d brought over
,
a n d la i d a l o n gside of th e “ Tor

n ado ” in th e a fternoon of Wednesday, th e 27th of

Februa ry, 1 878 .
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Th e bil ls
,
m a de out a ccord i n gly, were a pproved by

Ellis
,
th e m aster, a n d by Sc hul tze Co .

,
h er a gen ts.

Th e j udgm en t of th e court below awa rded to th e
ga s

- boa t Protector ” . d ivided a s fo l lows
For ex pen ses i n curred in m aki n g ga s to pum p into

th e “ Torna do ,” a n d of th e ba la n ce
,
th ree

fourths
,
equa l l i n g to th e own ers of th e ga s

boa t
,
a n d o n e - fourth thereof, equa l l i n g to

th e crew . Th e “ Norm a n
,

”

R io Gra n de, a n d Ha rry
Wrigh t ” were ea ch a l lowed — o n e ha lf to th e
own ers, a n d th e other ha lf to th e crew . Va ri ous
sm a l ler sum s were awa rded to other tow - boa ts a n d

pa rties .
Th e court of a dm ira l ty wil l a lso refuse its sanction
to a greemen ts for th e sa l va ge of th e sh i p irrespect ive
of th e ca rgo o n boa rd ; a n d upo n such a n a greem en t
bei n g proved i t wil l refuse to pron ounce a n y sa l vage
wha tever to be due .

l

A con tra ct m ade by th e m a ster with sa l vors for th e
recovery of th e ca rgo of a su n ken vessel

,
susta i n ed .

”

“ Pa rties m ay a gree upon th e amou n t of a sa l va ge
com pen sa tio n

,
or on th e pri n ciples upo n wh ic h i t sh a ll

be adjusted ; a n d such a greemen ts
,
if fa irly m ade

,
a n d

no a dva n ta ge be ta ken of ignora nce or d istress
,
a re

readily upheld by th e courts . ”
Ha rley v. Four Hundred a n d Six ty - seven Ba rs of

R a i lroa d Iro n , 1 Sawyer, p . 1
,
a n d ca ses there cited

on p . 2 ; Th e Helen a n d George
,
Swa . 368 Th e

Firefly, Swa . 240 ; Col l ins v. Fort Wayne
,
1 Bon d

,

476 ; Th e Henry, 2 En g. L. Eq. 564. See Cen tra l
Law Journ a l , vol . vi i i . p . 390 Housm a n v. Schoo n er
North Ca rol i n a , 15Pet . 40 .

“ It is wel l settled tha t cour ts of adm ira l ty wi l l not
1 Th e Westmin ster, 1 W. R ob. 229 , 235.
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a l low a sa l vor to ta ke adva n ta ge of h is si tua ti on
,
a n d

to a va i l h im self of th e calam i ties of others to d rive a

ba rga i n ; but yet the y wil l enforce a co n tra ct m ade for
sa l va ge services a n d sa lva ge com pen sa tion , where th e
sa l vor h a s not ta ken a dva nta ge of h is power to m ake
a n u n rea so n a ble ba rga in .

”

Ba rk J. G . Pa i n t a n d Ca rgo , 1 B en . 545- 550 ; Th e

Wa verley
,
L. R . 3 A dm . 85Ecc . 369 .

If
,
on th e other ha nd , th e a greem e n t should beunjust

or inequi ta ble towa rds th e sa lvors, th e court wil l refuse
to recognize it .

1

Where th e owners of a vesse l to wh ich va l ua ble ser
v ices h ad been rendered wh il st sh e wa s i n a posi tion
of considera ble da n ger a l leged th a t th e sa l vors h a d
a greed to do th e work for 88 . 6d .

, th e court, rega rd
in g th is amount a s futi le , ga ve th e sa l vors £ 1 0 a n d

costs ; 2 a l though th e m a ster of the sa lving vesse l
h as a uthori ty to bind h is owner by a sa l va ge a gree
m ent ?
A s fa r a s th e other sa l vors a re concerned

,
th e a gree

m ent o n ly b inds such of them a s a re p a rties to i t.
Thus, wh ere a n agreemen t was m a de by th e m a ster of
a sa l vi n g vessel wi th th e owner of th e vesse l sa l ved a s

to th e qua n tum of sa l va ge to be pa id
,
i t wa s held to be

b i n di n g o n th e m as ter a n d h is em ployers
,
but not upon

th e crew, i t h a ving been m a de without the i r sa nction
or concurrence ?

1 Th e Ph a n tom , L . R . l A dm . 15; Th e B ritish Empire , 6 J ur. 608 ;
58 . See a lso Th eWVilliam a n d Joh n , Th e Firefly , Swa . 240 ; The Helen
9 J ur . N . s . 284. A n d see Th e a n d George , Swa . 368 ; Th e R esult

Kin ga lock , 1 Spin ks , 263— 265, a n d a tet , 1 7 J ur . 353.

Th e Med in a , 1 9 En g. R ep . 545 1 Th e A frica , 1 Spin ks , 299,
300 .

1 The Ph a n tom , ubi supra . See 4 Th e B rita in , 1 W . R ob. 40 .

The True B lue , 2 W . R ob. 1 76; See Th e Sarah Ja n e, 2 W . R ob.

Th e En ch a n tress , 30 L . J . A dm . 1 1 0 .
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On th e sam e princ ip le
,
a n a greem en t with pa rt of a

crew of a sa lvi n g sh ip h a s been held to be not binding
U po n th e others not con curring in it .

1

Where a n understa ndi n g was com e to between the
owner of a vessel sa lved a n d th e owner of a cutter
enga ged by them to render the serv ice

,
a n d no Speci

fied sum was nam ed in i t
,
i t was held not to ba r th e

proceedi n gs of th e m a ster a n d crew of th e cutter, who
a c ted under th e person a l d irection of th e own er of th e
cutter, but were not p a rties to or cognizant of th e un

dersta n din g
?

If a sa l va ge a greem ent be proved, th e court wil l up
hold i t

,
u n less i t be clea rly i n equi ta ble ; a n d i t is no

a nswer to th e a greement to say th a t th e ba rga in is a

h a rd o n e upon th e sa l vors ?
It is n o a n swer to say tha t grea ter d ifficul ties tha n
were a n tic ipa ted

,
i n con seque n ce of the cha nge of

wea ther
,
a ttended its performa nce .

4

Nor is i t a n y a n swer to say tha t th e wea ther becam e
tem pestuous

,
or th e vessel wa s lo n ger i n a rrivi n g in

port th an m i gh t ha ve rea so n a bly been ex pected ?
Nor

,
on th e other ha nd , ca n th e owner of th e vesse l

rece iv i n g a ssista n ce refuse to pay th e a mount stipula ted
for

,
on th e ground th a t th e sa lva ge services were a t

te n ded with less difficul ty than h ad bee n a nticipa ted ,
unless

,
i n deed

,
th e sum ha ppen to be so grossly ex orbi

ta nt a s to amount to evidence of bad fa i th or fra ud ,
1

.Th e Sa n some, 3 Irish J ur.
4 The True B lue , 2 W . R ob.

258 ; Th e Ch a rlotte , 3 W . R ob. 68 1 76, 1 80 .

74 .

5 Th e True B lue , 2 W . R ob.

2 Th e “
’

illiam Lush in gton , 7 See a lso Th e Jon ge A n
Notes of Ca ses , 361 . See a lso Th e d ries , Swa . 226; Th e Ca to , 35L . J .

Elise , Swa . 436. N . s . 556 ; Th e Nuova Loa n ese , 1 7
1 Th e Firefly , Swa . 240 . See J ur. 263 ; Th e R esulta tet , 1 7 J ur.

a lso The Helen a n d George, Swa . 353.

368 .



https://www.forgottenbooks.com/join


1 24 A DMIR A LTY LAw.

Pa rties m ay a gree o n th e am oun t of com pensa tion
,

or on th e pr i n c ip les on wh ich i t sha l l be a djusted a n d

such a greements
,
if fa irly m a de, a n d no a dva n tage be

ta ken of i gnora n ce or distress, a re up he ld .

1 But in
equi ta b le a greemen ts wil l not be enforced ?
Where neither fra ud n or Oppress ion is Shown, though
it be con ti n gent, a n d be for a sum m uch less th an th e
court would h a ve awa rded, a n a greem ent wi l l be up

he ld ? A n d th is, a l though i t m ay prove h a rd on th e
sa l vors ?
Where th e ra te in a contra ct i s ex orbi tan t

,
th e con

tra ct wi l l n ot be upheld ?
A n a greeme n t m ay be m a de by th e m a ster of a ves

sel in d istress, provided there is a clea r understa nd i n g
of th e na ture of th e a greem ent, m a de with fa irn ess a n d
im pa rtia l ity to a ll con cern ed ; 6 a s for th e recovery of

th e ca rgo of a sunken sh i p
,

7
or to la bor for th e rescue

of th e ship from a n im pending peri l
,

8 or for service ?

1 Ha rley v. B a rs of R a ilroad Iro n ,
1 Sawyer , 2 ; Th e Emulous , 1 Sum n .

207 ; Th e In depe n den ce , 2 Curt .

350 ; B ea rse v . Pigs of Copper , 1S tory , 314 ; Th e A . D . Pa tch in , 1

B la tch f. 41 4 ; Th e True B lue , 4

Moore P. C . C . 96 ; Th e He n ry ,
2 En g . L . Eq. 564 .

2 Th e Wex ford , 6 B en . 1 1 9 .

Ha rley v. B a rs of R a ilroad Iro n ,

1 Sawyer , 1 ; B owley v. Godda rd ,

1 Low . 157 ; Th e _
True B lue , 4

Moore P. C . C . 96 ; S . C . 2 W . R ob.

1 76 ; The Ca th erin e , 6 Notes of

Cases , 1 1 3 ; Th e Mulgrave , 2 Hagg.

A dm . 78 ; B on dies v. Sh eerwood ,

22 How . 21 4 ; Th e B ritish Empire ,

6 J ur . 608 ; Th e A . D . Pa tch in ,

1 B la tch f. 41 4 ; Th e Helen a n d

George , Swa . 368 ; Th e En ch a n tress ,

1 Lush . 93 ; Eads v. Th e H . D.

B aco n , Newb. 274.

4 Th e Silver Spray ’s B oilers , 1
B rown A dm . 349 .

5 To n s of Coa l, 7 B en . 343.

5 Collin s v. Th e Fort Wa yn e
,

1 B o n d , 482 ; The True B lue , 4

Moore P. C . C . 96; s . W . R ob.

1 76 ; Th e Lady Flora Ha stin gs , 3
W . R ob. 1 20 .

7 Ha rley v. B a rs of R a ilroad Iro n ,

1 Sawyer, 1 : Th e R ewa rd , 1 W .

R ob. 1 74 ; Th e Prin cess A lice , 3

W . R ob. 138 ; The Emulous , 1

Sumu . 207 ; Th e Cen turio n , 1 Wa re,

477 .

9 Th e William s , 1 B rown A dm .

2 16; Th e A . D . Pa tch in , 1 B la tc h f.

4 14 . A n d see Th e In depen den ce ,
2 Curt . 350 .

Th e B etsey , 7 J ur . 755; Th e
Emulous , 1 Sumu . 21 0 .
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A n a greement wil l not be e n forced where th e sa l vor
h a s taken a dva nta ge of h is power to m ake a n un rea

sona ble ba rga i n ?
A contra ct for sa l va ge m a de by a m a ster

,
th e sunken

boa t being wi thin ea sy rea ch of a ll pa rties interested
,

m ust be closely scruti n i zed ?
Th e true rule of constru ing sa lva ge contra cts is, th a t
they Sh a l l be presumed p rima fa cie to be fa ir ; but if
proven to be unconsc iona ble, th e court would refuse to
enforce them .

3

Sa l va ge contra cts m ust not only be fa irly a n d h on

estly m ade
,
but th e evidence m ust Show a defini te a n d

ex plici t ba rga in .

4

Th e contra ct i s enforcea ble a s i t sta nds, when it i s
free from a ll fra ud

,
deception, m istake , or ci rcum sta n ces

of control l i n g necessi ty ; a n d a n y cla im for sa lvage wil l
be den ied ?
If there is a h i ring or ba rga i n , without fra ud or m is
ta ke

,
th e term s of such a greem e n t a re a dhered to a s

th e rule of com puta tion ; but if no a greem e n t i s m a de
,

remunera tio n i s awa rded wi th rega rd to co n sidera tions
a ppropria tely governi n g sa l va ge ca ses ?

1 Post v. Jon es, 1 9 How. 1 60 ; B rown A dm . 355; Th e Wh itaker,
Th e Emulous , 1 Sumu . 210 ; Th e 1 Sprague , 229 ; Th e True B lue ,Silver Spray ’s B oilers , 1 B rown 4 Moore P. C . C . 90 ; S . c . 2 W.

A dm . 354 ; Th e Joh n G . Pa in t , 1 R ob . 1 76; Th e Hen ry , 2 En g.
L

.

B e n . 550 ; Th e A . D . Pa tch in , 1 Eq. 564 ; Th e Ph a n tom ,
L

. R .

B la tch f. 41 4. 1 A dm . 58 ; The Sa la cia , 2 Hagg.

2 Ton s Of Coal , 7 B en . 343 A dm . 262 Th e A . D . Pa tch in .

Th e H . D . B acon , Newb. 279 .

B ut see Th e Emulous, 1 Sumu .

207 ; B ea rse v. Pigs of Copper, 1Story , 31 4 ; Sch ultz v. Th e N a n cy ,
B ee, 1 39 .

4 B owley v. Godda rd , 1 Low .

157 ; Th e Sa lacia , 2 Hagg. A dm .

262 .

5 The Silver Spray ’s B oilers , 1

1 B la tch f. 41 4 ; B ea rse v . Pigs of

Copper , 1 Story , 314 ; Th e Ma r

quette , 1 B rown A dm . 369 ; Squire.
v . To n s of Iro n , 2 B en . 21 ; Th e

I n depen den ce , 2 Curt . 350 .

5 Th e H . B . Foster. A bb. A dm .

229 : Th e B rita in . 1 W . R ob. 50
Th e B etsey , 2 W . R ob . 1 67 ; Th e

True B lue, 4 Moore P. C . C . 96;
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A n a greem ent for specific com pensa tion does not
a l ter th e n a ture of th e service

,
but furnishes a rule of

com pen sa tion ,
espec ia l ly wh ere the com pensa tion de

pe n ds o n success ?
It is non e th e less a m a r i tim e contra ct

,
beca use th e

com pen sa tion d id n ot depend o n th e resul t ?
A co n tra ct for a m ere a ttem p t i s inconsistent wi th a
sa l va ge service ?

Where there is a contra ct on certa i n sti pula tions
,

the pa rty contra cti n g can n ot a bandon i t a n d cla im
sa l va ge .

4

Where services a re perform ed in pursuance of a n

ex press con tra ct
,
no a c tion in rem ca n be m a in ta ined

therefor ?
No th i n g short of a con tra ct to p ay a given sum for

th e servi ces to be rendered , or a b i n di n g enga gem ent
to pay a t a ll even ts

,
whether successful or u n success

ful
, wil l Opera te a s a ba r to a m eri torious cla im for

sa lvage ?

Th e Mulgrave, 2 Hagg. A dm . 78 ;
Th e Traveller , 3 Hagg. A dm . 370 '

Th e Zeph yr , 2 Hagg. A dm . 43.

1 Th e Silver Spray ’s B oilers , 1
B rown A dm . 354 ; Th e Ma rquet te ,

1 B row n A dm . 371 ; Th e William
Lush in gto n , 7 Notes of Ca ses . 361 ;

Th e Ca th erin e , 6 Notes of Cases ,

43 ; Th e. A . D . Pa tch in , 1 B la tch f.

229 ; Th e In depe n de n ce , 2 Curt .

350 ; Th e Wh ita ker , 1 Spra g ue ,
229 ; William s v. Th e Jen n y Lin d ,

Newb. 443:Th e Cam a n ch e, 3Wa ll.

477 : Th e Em ulous. 1 Sumu . 207 ;

Collin s v. Th e Fort Wayn e , 1 B o n d ,
48 1 .

1 Th e Circassia n , 2 B en . 1 72 ;
Th e A . D . Pa tch in , 1 B la tch f . 41 4 :

Th e Susa n , 1 Sprague , 504 ; TheVersa illes , I Curt . 353.

5 Th e Mulgrave, 2 Hagg. A dm .

78 ; Th e Louisa Ja n e , 2 Low . 297 .

4 B on dies v. Sh eerwood , 22 How.

21 6; Th e Mulgrave , 2 Hagg. A dm .

78 ; Harley 0 . B a rs of R . R . Iro n ,

1 Sa wyer , 1 ; Collin s v. Th e Fort
Wa yn e , 1 B o n d , 48 1 .

5 Th e A . D . Pa tch in , 1 B la tch f.

421 ; B ea rse v. Pigs of Copper, 1Story , 31 4 .

5 Collin s v. Th e Fort Wayn e ,
1 B on d , 481 ; Th e I n depen den ce ,

2 Curt . 350 :Th e C am a n ch e , 8Wall.

477 : A dam s v. Th e Isla n d City , 1
Cliff . 21 6; Th e H . B . Fos ter, A bb.

A dm . 222 ; Th e Versa illes , I Curt .

353 ; Th e Ce n turion , 1 Wa re , 477 ;

Th e William Lush in gto n . 7 Notes

of C ases , 361 ; Cromwell v. Th e

Isla n d City . 1 Cliff . 223 ; Th e Mul
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A con tract a s to th e qua n tum of sa lvage m ade w ith th e
master of a sa lvage vessel w i l l bi n d th e vessel , but n ot t h e
rest of th e crew , if m ade without their sa n ct ion a n d con cur
ren ce . 1 W. R ob. 40 ; 2W. R ob. 1 1 0 , 1 15; a n d this rule is
rega rded in this ca se .

If th e owner desires to set up a contra ct in defence,
h e does so wi th a te n der ?

On p aym en t of th e m oney in to court
,
th e decree

goes for h im ?

Sa lva ge m ay be ba rred by con tra ct ?
On th e loss of a n i n j ured vessel , th e m a ster is th e
jo i n t a gent of owner a n d insurer, a n d of a ll co n cern ed

,

a n d i s boun d to m ake th e best co n tra ct h e ca n for sa l

va ge ; a n d th e i n surers a n d owners a re boun d by wha t
ever con tra ct h e m akes ?
Th e am ou n t of sa l va ge rewa rd formerly awa rded

wa s la rger th a n th a t a t present decreed . Th e ten

deney of th e courts is now to decree less compensa tion .

Th e hum an m i n d is l ike a pendulum
,
va cil la ti n g from

o n e Side to th e other. In th e older ca ses th e sa l va ge
m ay ha ve been too l ibera l ; now ,

in my hum ble judg
m ent, some of th e m ore recent ca ses err th e other
way .

In th e ca se of Th e Circa ssia v. Th e C i ty of R ichm ond ,
Mitchel l ’s Ma ri time R egister

,
Feb. 27, 1 880, p . 271

(Lo n don ), Sir R . J . Ph illimore sa i d
This is a case of sa lvage , in which th e most rem ark able
circumsta n ce is th e immen se va lue of th e property sa lved ,

1 Th e Louisa Ja n e , 1 Low. 300 ;
2 Th e Louisa Ja n e , 2 Low . 300 ;

Th e True B lue , 4 Moore P. C . C . Th e Mulgrave , 2 Hagg. A dm . 78 ;

90 ; Th e Jon ge A n d ries , Swa . 226 The Ca th erin e , 6 Notes of Cases ,

303 ; Th e Hen ry , 2 En g. L . Eq. Supp . 43.

564 ; Th e Crus V.
, Lush . 583 ; Th e 5 B owley v. Godda rd , 1 Low . l57 .

William Lush in gton , 7 Notes of 4 Emerigon , tom e ii. ch . 1 7 , 7 .

Cases , 361 ; Domin y v. Th e A n ch ors, A n d see 2 A r n ould o n I n sura n ce ,

1 B en . 77 . 3d ed . (Lon don , p . 728 .
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which amoun ts to more tha n ha lf a m i l l io n of mon ey. Of

course tha t c ircumsta n ce ca n in n o way a ffect th e pri n ciples
o n which th e court h a s a lways proceeded in awa rd i n g sa l
vage rem u n era t ion . It is a circumsta n ce to be take n i n to
co n sidera t ion , but is n ot to be a l lowed to weigh upo n th e

court a s to th e proper proport ion of sa lvage to be awa rded .

Th e C irca ssia w a s a sked to tow th e C i ty of R ichmon d
to New York , which h er m aster decl i n ed to d o , for good rea

so n s ; but h e offered to tow h er to Ha l ifa x , o n ly two hun d red
a n d forty m iles off, a n d tha t offer wa s a ccepted , a n d it seems
tha t h e performed this service skilfully a n d effectua lly. There
is co n sidera ble m eri t to be a wa rded to th e ca pta i n s of bo th
ships for th e m a n n er in which th e ropes were got o n boa rd ,
a n d th e towage service put in order. Th e sta tem en t in th e

thirteen th pa ragra ph is , tha t B y th e services a foresa id th e
‘ C i ty of R ichmo n d , ’ h er ca rgo a n d freigh t , a n d th e l ives of
h er crew a n d pa sse n gers, were Saved .

”

Th a t is, in our opi n
io n , a n ex travaga n t sta temen t ; but n o doubt sh e wa s in a

posi t io n of co n siderable risk a t the t ime when th e C irca ssia
came up to h er . Sh e h ad drifted , duri n g th e t ime between
th e breaki n g of th e screw sha ft a n d th e com i n g up of th e

Circa ssia , ” some S ix ty- n i n e m iles to leewa rd , a n d t he elder
brethre n poi n t out to m e tha t there wa s l itt le cha n ce of h er

havi n g go t to New York wi th wha tever ca n va s m igh t h ave
been employed o n h er, con sideri n g th e sta te of th e wea ther
a t tha t t ime of t he yea r. Sh e m ight ha ve go t ba ck to En g
la n d , but it would have been a t a co n siderable loss of t ime
a n d ex pen d i ture of m on ey. Th e service wa s, th erefore ,

o n

looki n g to a ll th e circumsta n ces, a very va luable service .

Nor is it to be left out of co n sidera tion tha t bo th vessels h ad
a grea t n umber of pa ssen gers o n boa rd , wh ich i n crea sed th e
respo n sibil i ty of their capta i n s. Th e case h a s bee n very fa irly
sta ted o n bo th sides, a n d there h a s been n o a t temp t m a de to

den y th e ma i n fa cts of th e case, or to d im i n ish th e m eri t of
t h e service . It la sted in poi n t of t ime about fifty- four hours
it bega n o n th e 2l st

, a t in th e morn i n g , a n d th e vessel
cam e to a n chor a t Ha lifa x a t o n th e morn i n g of th e

24th . Th e quest ion is, wha t amou n t of rewa rd th e court
9
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ough t , h avi n g rega rd to a ll th e circum sta n ces , to apportio n .

I have n ot been sorry to have h a d th e a dvice of th e elder
brethren o n this subject , a n d I sha l l , bea ri n g in m i n d a ll th e

pri n ciples on which th e court a cts in these ca ses, a n d co n sid

eri n g tha t th e va lue of th e prop erty w a s m ore tha n ha lf a
m ill ion , awa rd th e sum Of to the sa lvors .

In the unreported ca se of Th e Steam sh i p Louisia n a
,

No . 9 156 of th e docket of t h e Circui t Court of th e
U n i ted Sta tes

,
Fifth Circui t a n d Ea stern Distri ct of

Louisiana , th e Distri c t Court awa rded Six per cen t sa l
va ge . O n a ppea l to th e Circui t Court

,
Woods

,
C ircui t

Justice, o n th e l 6th of Ju n e
,
1 88 1 , fou n d , a s a con cl u

sion of fa ct, th a t th e servi ces ren dered by th e steam
tugs, ba rges, a n d dredge - boa t

,
a n d the ir officers a n d

crews, were sa l va ge services ; but t h a t, in perform i n g
them ,

sa id officers a n d crews were n ot ex posed to per
son a l da n ger .
A n d

, as a co n cl usio n of law
,
th e court found tha t

there Should be a decree in fa vor of th e l ibel la n ts a n d
interven ors a ga inst sa id steam sh ip

“ Louisia n a ”

for four
a n d a ha lf per cent of th e va l ue of sa id steam ship a n d
h er sa l ved ca rgo ; to wi t, four a n d a ha lf p er cent on

am ounting to
In th e ca se of Th e Truro

, U n i ted Sta tes Distri ct Court
for th e Distri ct of South Ca ro l i n a , hea rd by Ma gra th J .

(m a n uscri p t
,
not reported), tha t lea rn ed judge sa id

“ Every rega rd is h ad for th e la bors a n d da n gers of
th e sa lvors.

If th e recom pen se i s ex cessive or th e service over
ra ted , th e Sh i p - owner would fi n d in th e sa lva ge a mis

fortune o n ly in degree less than tha t wi t h wh ich h e wa s
threa ten ed .

Sa lvage on the Florida Coa st. From a pam phlet pub
lish ed i n New York

,
in th e yea r 1 861 , I ex tra ct th e



https://www.forgottenbooks.com/join


1 32 A DMIR A LTY LAW.

me n , ca rried ou t a n o ther a n chor, l igh ten ed th e ship of n i n e
hun d red ba les, a n d heaved t h e ship off. They were em

ployed severa l d ays in perform i n g th e service , th e wea ther
bei n g too bad to work. Th e ship a n d ca rgo were va lued
a t a n d were decreed for sa lvage .

Th e ca se of t h e ship O cea n Sta r
”

wa s decided in 1 860 .

This ship, laden w ith two thousa n d five hu n dred a n d n i n ety
ba les of co tto n , wen t a shore o n th e outer Side of B rewster

reef, — a da n gerous reef situa ted n ea r Cape Florida . Four

wrecki n g- vessels a n d a n um ber of fish in g- boa ts , possessi n g a n
aggrega te to n n age of four hun d red a n d o n e to n s, a n d ca rryi n g
Six ty- seven m en , ca rried out three a n chors a n d l igh ten ed th e
ship of five hu n dred a n d eighty- three ba les. Th e ma ster left
t h e ship a s see n as th e first wrecki n g - vessel was loaded (very
improperly as t he court though t), to go to KeyWest

,
to m ake

arra n gemen ts wi th h is con sign ee. Th e Ship wa s in a very
d a n gerous si tua tio n , dem a n d i n g th e utmost ca re a n d Skil l
t o ex trica te h er. Th e wreckers ex ercised both , a n d saved
th e ship a n d ca rgo . S h e leaked ba d ly, requi ri n g co n sta n t
pumpi n g o n h er way to this port . Th e ship a n d ca rgo were
va lued a t Sa lvage, Seamon

’

s Sha res,
$95.

Th e schoon er “ Ma ria Pike , l aden w ith cot ton a n d me

la sses, ra n a shore o n North Key Fla ts , o n e of th e Tortugas
shoa ls. Three sma ck s, ca rryi n g twen ty men , w en t to h er

a ssista n ce . They fou n d th e master employed in stavi n g h is
deck load of mola sses to l igh te n th e vessel . Sh e was lyi n g
ea sy, but surroun ded w i th i n t rica te a n d ex ten sive Shoa ls.

O n th e a rriva l of th e smacks . th e m a ster cea sed th e busi n ess
of stavi n g th e ca sks of molasses, a n d th e n ex t m orn i n g forty
ba rrels of m ola sses were put o n boa rd o n e of th e sm a cks, a n d
sa i l bei n g m ade, Sh e wen t ed th e reef i n to deep wa ter by a n

i n n er cha n n el , k n ow n to th e sa lvors, but u n kn ow n to th e

m aster. Con siderable Skil l a n d good judgmen t were d isplayed
by th e sa lvors in ma n agi n g th e sa ils to get th e vessel clea r
of th e shoa ls , a n d in subsequen tly piloti n g th e vessel through
th e cha n n el out to sea . Th e m a ster could have got th e ves

sel afloa t by throw i n g overboa rd th e forty ba rrels of molasses,
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but h e could n ot have got h er out of h er difficul t ies w ithout
a pilo t . Th e court sa id :

“ Th e chief va lue of th e services
co n sis ted in th e pilo t i n g , which very l ikely wa s th e m ea n s of

savi n g th e vessel a n d ca rgo .

”

Th e va lue of vesse l a n d ca rgo
w a s est ima ted a t Th e sa lvage was Sha res ,
865.

Th e ba rk La ura R uss wa s stra n ded on A ll iga tor reef in
1 860 , la den wi th a n a ssorted ca rgo . Two wrecki n g - vessels
a n d severa l boa ts , ca rryi n g in a ll twen ty- eight m e n , ca rried
out two a n chors a n d pa rt ly loaded on e of th e vessels . They
then hea ved h er off, wa rped h er some d ista n ce i n to deep
wa ter, a n d brough t h er to this port . Va lue, Sa l

vage,
I n th e fol low i n g ca ses th e vessels were lost
Th e ship El iza Ma l lory wa s wrecked in 1 860 , o n th e coa st

n orth of Ca pe Florida , la de n w i th four thousa n d n i n e hun dred
a n d twen ty - three ba les of co tton , w eigh i n g o n e hun d red a n d

eigh ty pou n ds each . Twelve wrecki n g- vessels were employed
va rious a n d d iffere n t le n gths of t ime some o n e week , some

five — in savi n g th e ca rgo . Th e wa ter in th e ship came up

a bout two feet over th e lower deck, so tha t a ll th e cot ton saved
from th e lower hold wa s Saved by d ivi n g bu t th e d ivi n g wa s
a t te n ded w i th less d ifficul ty tha n is usua l in ca ses where th e
ba les a re la rger. Th e whole ca rgo saved wa s va lued a t 856,
445. Th e to ta l sa lvage a l lowed wa s Th e ra tes of

sa lvage were on e- fifth o n t h e d ry, o n e
- third o n tha t pa rt ly wet ,

a n d two- fifth s o n tha t saved by d ivi n g ; o n e- third wa s a l lowed
o n th e sto res a n d m a teria ls. Th e sha res va ried from $21 to 877.

Th e B rit ish Ship Yuca ta n wa s lost n ea r Ca pe Florida ,
l a de n w i th a n a ssorted ca rgo . Ni n e la rge wrecki n g - vessels
were employed to save th e ca rgo . Forty- three per cen t wa s
a llowed for sa lvage, which m ade th e average Sha res 862.

Th e ship B rewster
”

wa s lost n ea r Ca pe Florida , laden w i th
co t ton . Th e ca rgo was sa ved by twelve vessels, ca rryi n g o n e
hun dred a n d th irtyo th ree men . Th e sa lvage wa s o n e- third .

Sha res , 850 .

Where th e va lue of th e ca rgo a n d ma teria ls saved h a s
been compa ra t ively sma l l , a n d more tha n o n e or two wreck
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in g
- vessels have been employed , th e court h a s been in th e

habit of a l lowi n g forty- five a n d fifty per ce n t for sa lvage, in
order to compe n sa te for th e labor : as , in th e ca se of th e ship
“ Na tha n Ha n a u,

”

where th e va lue saved wa s forty
five per cen t wa s a llowed a n d in th e ba rk Tha les ,” where
th e va lue wa s o n e- ha lf wa s a l lowed .

Th e most usua l ra te of sa lvage, in this court, for savi n g
cotto n where th e ship wa s lost h a s been twen ty- five per cen t
o n th e d ry , forty per cen t o n th e wet , saved w i thout a ctua l
d ivi n g, but t ake n ou t from u n der th e wa ter , a n d fifty per
ce n t , a n d , in some few i n sta n ces , fifty- five a n d six ty per cen t ,
for savi n g it by d ivi n g in th e lower hold ; a s, in th e ca ses of

th e Mulgrave , ” th e “ In d ia n Hun ter,
”

th e “ Ma ry Coe,”
th e “ Cerro Gordo a n d others .

Less is a l lowed o n Western rivers th an on th e h igh
sea s

,
because th e peri l of l ife i s less .

1

In th e case of Th e Mira n da , 4 Ma r . Law Ca ses
,
440

,

3 Law R ep . A dm . Eco. 561 sh e became dis
a bled a t sea by a n a cciden t to h er m a ch i n ery

,
a n d wa s

towed into port by th e “ R ox a n a ,” a vesse l bel o n ging to
th e sam e owners . Th e R ox ana wa s occupied in tow
in g th e Mira n da from a bout ha lf- pa st six P . M . o n th e

1 3th of October to ha lf- pa st e i gh t A . M . o n th e 1 7th .

Th e own ers of th e R ox a na cla imed sa l va ge on th e
ca rgo of th e “ Miranda .

”
Th e wea ther wa s fi n e, a n d

th e serv ice perform ed w i thout da n ger. Th e va l ue of

th e “ Mira nda ”

wa s fre igh t in course of be

in g ea rn ed , ca rgo
,

On tha t va l ue Sir R obert Ph illimore decreed to th e
ow n ers of th e R ox an a ”

£350 , to be pa id out of th e pro
ceeds of th e ca rgo . A n d h e sa id : R em em beri n g th a t
th e sh i p was th e pri n cipa l a gen t i n re n dering th e sa l

vage service, I sha l l awa rd to th e m a ster a n d crew £ 1 20 ,
1 Ma t tin glyv. Th reeHun dred a n d Circuit , Ten n essee, 1 878 , 8 Cen t .

Fifty- seven B ales of Cot to n , Six th Law Jour . 227.
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should be m ade by th e court, ra ther tha n by th e pa r
t ies t hem sel ves.

‘

Ow n ers of sa lvi n g vessels, in m a ki n g d istri bution of
sa l va ge between them selves a n d th e officers a n d crew
of th e vesse ls

,
should do so wi t h grea t ca ution a n d

a fter th e ful lest ex plana tio n of a ll th e fa cts to th e

pa rties in terested .

2

If do n e otherwise
,
th e court w ill set th e distribution

a side.

3

N0 a ctio n l ies a t comm on law for a pportionm ent of
sa l va ge a n d where sa l va ge h a d bee n pa id to th e m a s

t er of a vessel th a t h ad rendered sa l vage services
,
a n d

o n e of th e seam en sued th e m aster in a court of com
m on law for h is proportion a s m oney rece ived to h is
use

, i t wa s held tha t th e a ctio n wa s n o t m a i n ta i n a ble .

4

Th e a pportio n m ent of th e sa lva ge rests e n tirely
in th e discretion of th e court

,
a n d no p recise rule ca n

be la id down a s to th e proportions which th e court wil l
a l lot ; a n d in ord i n a ry cases th e officers

,
seam en

, a n d

a ppren tices com posi n g th e crew of th e sa l vi n g vessel
pa rtic i pa te in proportio n to the ir wa ges. Th is h a s been
th e pra c t i ce of th e U n i ted Sta tes District Court for th e
Distri ct of Louisia n a

,
a n d i t is gen era l ly referred to a

comm issio n er of th e court to report upo n th e propor
tio n to wh ich ea ch is en ti tled of th e amoun t awa rded
to th e who le of them

,
a ccord i n g to the i r wa ges o n th e

sh i pp i n g a rt i cles.

Th is report is subjected to ex ception s or Opposi tion
,

a n d th e court confirm s
,
rejec ts

,
rem a n ds

,
or m odifies

t h e report, a s to i t seem s m eet a n d p roper .

Th e rule tha t, i n
' ord ina ry ca ses

,
seam en a n d ap

p rentices composing th e crew of the sa l v i n g vesse l
1 So n derburg v. Th e Tow B oa t Ibid .

Com pa n y , 3 Woods , 1 43.
4 A tkin so n v. Woodh a ll, 1 H .

2 Ibid . C . 1 70 .
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pa rtic ipa te in proportion to the i r wa ges, preva il s in
En gl a nd .

‘

If
,
however, a n y of th e sa l vors h a ve i n curred grea ter

risk or re n dered grea ter servi ces . tha n th e o th ers
, a

la rger sha re wil l be g iven .

Thus
,
in the ca se of Th e Sul iote (u n reported),

Jus t i ce B ra dley , in th e U ni ted Sta tes C ircui t Court for
Louisia n a

,
awa rded , out of th e sa l va ge decreed , to th e

o fficers a n d crew of o n e of th e sa l vi n g vessels, th e
Ma ud Wilmot

,

” two m onths’ wa ges to a n other,
th e “ Bel le Da rl i n gto n

,
three m on th s’ wa ges ; a n d to

th e th i rd
,
th e Protector

,
four m onth s’ wa ges .

2

Th e pra ctice i s th e sam e in En gl a n d, to g ive la rger
sh a re to a n y of th e sa l vors who h a ve i n curred grea ter
r isk or rendered grea ter services th a n th e others .3
Th e m a ster of th e sa l ving sh i p , upon whom rests the
whole respo n si b i l i ty of em ployi n g th e sh i p in th e ser

v ice , gen era l ly rece i ves a la rger p roportion of th e sal

va ge th a n a n y of th e crew .

4 A n d such is th e p ra ctice
in th e Louisia n a d istri ct.
There bei n g a s to th is

, a lso , no fix ed rule
,
reference

to th e sca le of d istri bution in som e of th e m ore m od

ern ca ses
,
in wh ich a la rge proportion h as been awa rded

to th e m a ster
,
m ay be foun d useful .6

1 The Pride of Ca n ada , B r . 8: Th e Sa in t Nich olas , Lush . 29 .

Lush . 208 . See a lso Th e Louisa , 2 See a lso Th e Sir R a lph A bercrombie,
W. B o b. 22 ; Th e Ma rth a , 3 Hagg. L . R . l P. C . 454 ; Th e Nicolin a , 2

434 ; Th e A lbion , 3 Hagg. 254 ; Th e W. R ob . 1 75; Th e Go lo n drin a , L . R .

Ea rl Grey , 3 Hagg. 303 ; Th e Colum 1 A dm . 334 .

bia , 3 Hagg. 428 ; Th e Hope , 3 Hagg. Th e Ma rt in Luth er , Swa . 287.

423 ; Th e Ja n e , 5Irish J ur. 31 ; Th e See a lso Th e En ch a n tress , Lush . 93;
Ca rolin e , 7 J ur. 660 ; Th e

.

George Th e Ea rl Grey , 3 Hagg. 363.

Dea n , Swa . 290 ; Th e Two Frien ds ,
5 Th e Ma rt in Luth er , Swa . 287 .

2 W. R ob. 349 ; Th e Columbin e , 2 See a lso Th e En ch a n tress , Lush . 93;

W. R ob. 1 86. Th e Earl Grey , 3 Hagg. 363 ; Th e
3 Th e Hen ry Ewba n k , 1 Sum n . Him a laya , Swa . 575; Th e Howa rd ,

400 ; La B elle C reole , 1 Pet . 31 ; Th e 3 H agg. 256, n . ; Th e True B lue ,

Ca to , 1 Pet . 48 . L . R . 1 P. C . 250 ; Th e R a gastba ,



1 38 A DMIR A LTY LAW.

In th e a bove- ci ted ca se of Th e True Blue, L. R .

1 P. C. 250 , out of a tota l sa l va ge of

of wh i ch wa s given to th e owners of th e sa l vi n g ves
sel

,
th e sa l va ge ha ving been in rea l i ty ch iefiy

'

per

formed by h er
,
£200 was given to th e m aster

,
a n d

£300 amo n g th e crew .

U pon th e sam e princ ip le
,
where a p il o t, assisted by

boa tm e n
,
re n dered sa l va ge service to a sh i p in distress,

th e court awa rded h im twice as m uch a s ea ch of th e

boa tm en rece ived .

1

Th e m a te h a s a l so been frequently awa rded a la rger
proportion

,
where h is duties h a ve been rendered m ore

o n erous in con sequence of th e sa l va ge service.

2

Where th e m a te ch iefly co n tributes to th e success
of th e service

,
th e sh a re a l lo tted to h im m ay be as

la rge a s
,
or eve n la rger th a n, tha t of th e m a ster .3

In th e ca se of Th e Sul io te, here i n previously ci ted
(unreported), in th e U nited Sta tes Distric t Court for
th e District of Louisia na

,
Micha e l Hi gg i n s, o n e of th e

interveni n g l ibel la n ts
,
cla im ed rewa rd in the na ture of

sa l va ge for services ren dered a s d iver . It wa s urged ,
in de n ia l of h is cla im

,
tha t h is serv ices were

.

re n dered
under a con tra ct m a de with th e m a ster of th e Pro

tector ” for h is services for th e sum of twe n ty-five dol
la rs . Th e testimo n y te n ded to show tha t th e co tton
in th e hold of th e sh ip was stil l a fire when Higg i n s
went down i n to th e hold a n d broke out th e cotto n ,

Swa . 1 7 1 ; Th e Pa ris , 1 Spin ks , 289 . See also , for ex amples of appor

See a lso Th e A lbio n , 3 H agg. 254 ; t ion m en t amo n g sa lvors, Th e Pride

Th e Defia n ce , 3 Hagg . 256. of Ca n ad a , B . L . 208 Th e Sa in t
1 Th e Nich ola asWitzen , 3 Hagg. Nich olas , Lush . 29 ; Th e Two Tees,

369 . Lush . 505; Th e Perla , Swa . 230 ;
9 Th e Sir R a lph A bercrombie , Th e Spirit of th e A ge , Swa . 286;

L . R . l P. C . 454 , 462 . Th e Himalaya , Swa . 515; Th e B rit

Th e Nicolin a , 2 W . R ob. 1 75; ain , 1 W . R ob. 45.

Th e Golo n drin a , L . R . 1 A dm . 334.



https://www.forgottenbooks.com/join


1 40 A DMIR A LTY LAW.

Where th e m a ster a n d owners of a tug presented
the ir b ill in th e nam e of th e tug a n d h er owner for
sa l va ge

,
i t m us t be co n strued a s coverin g th e services

of th e crew
,
wh o , together with th e vessel a n d i ts

m a ch inery
,
consti tuted th e efficient a gen cy

,

tha t per
form ed th e sa l va ge service .

1

A n d th e rece i p t of th e sa l va ge by them ren ders
them a ccounta ble to th e crew for the i r sh a re of the
sam e.

2

When th e ben efit recei ved wil l wa rra n t i t
,
th e sa l

vor wil l be e n titled to sha re to a grea ter or less
degree i n th e ben efit .

3

Equa l sha res will be given to th e m a ster a n d p ilot
of a sa ilin g

ivessel.
4

Whe n two vessels come up together to ren der a ssist
ance, a ll persons com posi n g th e crews a re enti tled to
sh a re fi

Sim ply lying by, or consorti n g with another sh i p , if
by contra c t

,
wi ll susta i n th e claim .

6

In th e ca se of severa l sa l vors, a ll a re e n titled to
sh a re in th e rewa rd .

7

Th e division should be in proportion to th e meri ts
of ea ch

,

8
th e sh a re depending la rgely o n th e na ture

of th e effort
,

9
a n d when th e benefit rece i ved wil l wa r

ra nt it.1 0

1 R off v. Was s , 2 Sawyer , 538 .

2 R o ff v. Wa ss , 2 Sawyer , 538 ‘

Studley v. B aker , 2 Low . 205.

3 Th e W . F . Ga rriso n , 1 Low .

1 39 .

4 B rooks v. Th e William Pen n ,

2 Hugh es , 1 45.

5 Th e Moun tain eer, 2W . R ob . 7 .

Th e William s, B rown A dm .

226; Th e U n derwriter, 4 B la tch f.

94
7 The B lackwa ll, 1 0 Wa ll. 1 2 ;

Th e Pride of Ca n ada , B la tch f. H .

208 ; Th e B en tley , Swa . 1 98 ; Nor

ris v. Th e Isla n d City , 1 Cliff.

219.

3 Th e Hen ry Ewba n k , 1 Sum u .

421 ; Th e Jon ge B astia an , 5C . R ob.

287 .

9 The A lbion Lin coln , 1 Low . 76;

Th e Sa n tipore, 1 Spin ks , 231 .

1° Th e Gen essee , 1 2 J ur . 40 1 ;

Th e A tlas , 1 Lush . 51 8 ; Th e E. U . ,

1 Spin k s , 63.
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Th e d istribution m ade by awa rd of pa rties a ppoi n ted
by th e court i s co n cl usive .

l

Cases m ay a rise i n which officers a n d crews of na va l
vessels m ay be enti tled to sa l va ge ; but som eth i n g m ore
than th e usua l peri l should be encoun tered , a n d for ex
t ra ordin a ry ex ertion s .2
A s to d istribution to vessel s in the na vy, see U . S.

R ev . Sta t . 4642
,
4652.

They wil l be enti tled to sa l va ge, but to a less am ount
tha n to priva te persons .3
But where th e delay ca used is sl igh t, a n d no unus

ua l ha rdsh ip or peri l i s e n countered, they a re not enti
tled to sa l va ge .

4

It wil l be seen in a nother cha p ter th a t the compen
sa tion cla im ed for a sa l va ge service m ay be d im i n i shed
or e n ti rely forfe i ted by th e m i sconduct of th e sa l vors
a n d there seem s to be no rea son why th e sam e rule
should not a pply to th e ca se of a n i n dividua l sa lvor who
h as been gui l ty of a n y a c t ca l l i n g for such pun ishmen t .
Th i s course h a s been fol lowed in th e U n i ted Sta tes .
In Th e Wa terl oo B la tch f. Howl . 1 1 4 , the court
reduced th e m a ster s sha re to tha t of a comm on sea

m a n ; a n d in Th e Bla irea u , 2 Cranch , 240 , th e sha re
of th e m a ster was h eld to be e n ti rely forfei ted on th e
ground of em bezzlem en t . a n d th e sha re of the m a te
reduced to t ha t of a common seam a n .

Ge n era l m i sconduct wi l l n o t
,
however

,
a ffect th e righ t

1 Th e Hen ry Ewba n k , 1 Sumu . Lustre, 3Hagg. A dm . 154 ; Le Tigre,
428 ;McDouough v. Da n n ery, 3Da ll. 3 Wa sh . C . C . 567 Th e Ma ry
1 88 . A n n , 1 Hagg. A dm . 158 ; Th eWa ve

,

3 Th e Joseph in e , 2 B la tch f. 328 ; B la tch f. H . 243.

Th e Gage , 6 C . R ob . 273 ; Th e Lord 3 Th e Mulh ouse , 1 2 Law R ep .

Nelso n , Edw . A dm . 79 ; Th e Pen sa N . s . 276, quo ted in th e Sh ipp in g
m ien to Feliz , Edw . A dm . 1 15; U n it Ga zette , A pril 25, 1 860 , from th e

ed Sta tes v . Th e A mistad , 15 Pet . NewO rlea n s Price Curre n t ofMa rch

51 8 ; Th e Th etis , 3 Hagg. A dm . 1 4 ; 28 , 1 860 .

Th e Hele n e, 3Hagg. A dm . 430 ; Th e Th e Joseph in e, 2 B la tchf. 328.
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of a seam an to h is proportio n of sa lva ge . Th e m i scon
duct ch a rged a ga i n st h im m ust ha ve been in connection
wi th th e sa l va ge service i tself.1
If th e crew of a n other vessel be on boa rd th e sa l ving
vessel

,
a s pa sse n gers

,
a t th e time . of th e sa l va ge

, a n d

a ssist in th e service, they wil l be enti tled to be rem u
n era ted . I n o n e i nsta n ce , th e court a l lo tted to pas
sen ger- seam en a m uch sm a l ler sum th an i t d id to th e

regula r crew of th e sa l v i n g vessel .2
In a m ore recent ca se, th e court d irected th a t four

fore ign seam en a n d the i r ca p ta in
,
who were on boa rd

th e sa lvi n g vessel a s passengers
, a n d a ssi sted in th e

sa l vage, should sh a re equa l ly wi th the a ble - bod ied sea

m en ,
the ir ca pta in receiving a double sha re .

3

Th e court of a dm ira l ty h a s, from time immemoria l ,
held a ll th e persons com posi n g th e crew of th e sa l vi n g
vessel

,
if rea dy a n d wil l ing to join in th e en terprise,

e n ti tled to sha re in th e sa l va ge awa rded
,
even a l though

a pa rt of th e crew o n ly were en ga ged in th e service .

I n th e distri bution of th e amou n t , however, i t h a s re

pea tedly m ad e a d isti n ction in fa vor of those who ha ve
a ctua l ly i n curred th e d ifficul ty a n d peri l of th e enter
prise .

4

A n d if pa rt of th e crew of a vessel be pla ced on boa rd
a sh i p in d istress whose crew h a s been reduced by
dea th or sick n ess

,
those who rem a i n on boa rd th e sa l

ving sh ip a re A en titled to a sha re of a n y sa l va ge rem u
n era tion awa rded ?

1 Th eCen turion ,Wa re , 490 . See Notes of Cases , 4 ; Th e J a n e,2 Hagg.

a lso B lake 0 . Pa tte n , 3 Sh ep . 1 73. 338 ; Th e Ce n turion , Wa re , 490 .

2 Th e Sa la cia , 2 Hagg. 262- 27 1 .

4 The Sa ra h Ja n e , 2 W . R ob.

3 Th e Perla , Swa . 230—232 . See 1 10 - 1 15.

a lso Th e Hope , 3 Hagg. 423 ; Th e
5 Th e R oe , Swa . 84. See a lso

Sa lacia , 2 H agg. 262 ; Th e B rig Th e Ja n et Mitch ell, Swa . 1 1 1 ; Th e

Cora , 2 Wash . 80 ; Th e B la irea u , Nicolin a , 2 W . R ob . 1 75; Th e B a l

2 Cra n ch , 240 ; Th e Mou n ta in eer, 2 timore , 2 Dods. 1 32 ; Th e Sa n some,

Cra n ch , 7 ; The Ch arlotte Wylie, 5 8 Irish J a t . 258.
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Ea ch ca se of sa l va ge m ust sta n d on its own m eri ts
,

with rega rd to th e ra te ' of distribution between ow n ers
a n d crew ; but rega rd should be pa id to th e va l ue a n d

t im e of service of ea ch .

1

In a sui t in sti tuted to recover sa l va ge rewa rd in re

spect of services ren dered in towi n g a d isa bled vessel
into sa fety , th e court awa rded a tota l sum of

of which wa s a pportion ed to th e ow n ers .

2

Modern tex t- wri ters, without a n ex cep t io n
,
uphold

th e righ t of th e ow n ers of sh i ps a n d vessels
,
whether

propel led by steam or otherwise
,
to cla im sa l va ge com

pen sa tion when such services a re ren dered by thei r
vessels

,
whether they a re prese n t or a bsen t a t th e tim e

th e '

service is performed ; a n d th e a uthor of th e la test
work publ ished upo n th e subject sta tes tha t o n e - ten th
of a ll th e sa l va ge awa rds col la ted in th e digest of th e
dec isions in a dm ira l ty by th e E n gl ish courts a re to
ow n ers a n d vessels, boa ts, tugs, a n d steamers . A ssum
in g h is estim a te to be correct, i t a ppea rs tha t th irty- five

ca ses colla ted in tha t work recog n ize owners a s sa l vors
,

a n d twe n ty - five th e vessel s them sel ves as en ti tled to
such com pen sa tion ?
In th e ca se of Jam es Boyle et a l. v. Th e Steam sh i p

Teutonia (u n reported), No . 9056 of th e docket of th e
U ni ted Sta tes C ircui t Court for th e Distri ct of Louisi
a n a

,
June 1 6, 1 88 1 , Woods, C ircui t Justice , decreed

tha t th e crew Sh ould recover ea ch on e m o n th ’s wa ges .
Th e im porta n ce of encoura gi n g t h e em ploym ent of
steam - vessel s in sa l va ge enterprises h a s led to a m od i
fica tio n of th e old rule a pportio n i n g o n e - th ird to th e

1 Th e Key West , 1 1 Fed . R ep . Th e Cam a n ch e , 8 Wa ll. 473 ;

9 1 1 , Nov . 25, 1 88 1 . R obert ’s A dm . 1 03 ; 2 Pritch . Dig.

1 Th e Ken mure Ca stle . Th e Law 727- 909 ; 2 Pa rson s on Sh ippin g,

R eporter , Pa rt 5, May 1 , 1 882 , Pro 277 , 278 ; Th e B la irea u , 2 Cra n ch ,

ba te Division , p . 47 (Lo n don ). 269 ; Th e Ewba n k , 1 Sum n . 426.
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owner a n d two - th irds to th e crew. Th e owner of a

steam er fitted for a n d em ployed in sa l v ing vessels m ay

wel l be a l lowed a la rger sh a re than o n e - th ird . In th i s
ca se three - fifth s of th e awa rd wa s decreed to th e own
ers , a n d two - fifth s among m a ster, officers, a n d crew .

1

Th e rule for th e a pportio n m ent of sa l va ge a dopted
in th e C ircuit Court, a s a nnou n ced in So n derburg v.

Tow Boa t Com pa n y , 3 Woods, 1 46, to g ive o n e ha lf to
t h e sa l ving vessel , a n d th e other ha lf to h er officers a n d

crew
,
i n proport io n to the ir ra tes o f wa ges , wa s recog

n ized a n d fo l lowed in W . W . A veri l l et a l. v. E . A . Yorke
et a l8 .

,
by Pa rdee, J U n i ted Sta tes C ircu it Court, Lou

isia n a Distri ct
,
A pri l Term , 1 88 1 (u n reported).

In th e ca se of Th e Bowen
,
5 B en . 296, Judge

Bla tch ford awa rded for sa l va ge , of wh i ch h e
ga ve to th e ow n ers to th e m a ster $450 , $650
to th e fi rst m a te

,
— who took cha rge of th e vessel a fter

th e m a ster wa s ki l led in a n a ffray o n boa rd
,
th e sec

ond m a te so h urt a s to be i n ca pa ble of do i n g duty
,

a n d th e first m a te seriously h urt
,
— a n d th e rem a i n i n g

$300 wa s pa id to th e crew
,
a ccordi n g to the ir wa ges.

In th a t ca se th e o n ly co n test wa s a s to th e amou n t to
be awa rded , th e owners bei n g wil l i n g to m a ke am ple
com pe n sa tio n for th e servi ces rendered ; a n d th e court
c ites a pprovingly t h e ca se of Wil l iam so n v. Th e A l

p houso
,
1 Curt . 376 ; Th e Cza rina , 2 Spra gue, 48,

where wa s awa rded , of wh ich th e ow n ers re
ceived th e m a ster $800, th e first m a te, wh o

h a d ta ken ch a rge of th e vessel , th e seco n d
m a te $25, a n d six teen sa i lors $1 0 ea ch ; Th e R oe ,

Swa . 1 84
, where £ 150 wa s awa rded , of wh ich th e

owners rece i ved £60 , th e m a ster £25, a n d th e re

1 Th e C . ‘V . Kin g, 2 Hugh es , 99 . See a lso B rooks v. Th e William
Pen , 2 Hugh es , 1 44 .
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m a in der wa s divided am on g twenty-seven seam en
,

i n proportion to the ir wa ges ; Th e Janet M i tc hel l ,
Bridges, 1 1 1 ; a n d Th e Gole n drin a

, 1 A dm . 85 Eco.

334
,
where wa s awa rded

,
of wh ich th e own

ers rece ived th e seco n d m a te £300, th e

m a ster £200 , a n d th e crew £300
,
a ccord ing to th e i r

ra ti n g .

In th e ca se of Th e Brig A n n a
, 6 B en . 1 66, Judge

Benedi ct awa rded a s a sa l va ge
, a n d deducted

$600 for am ou n t pa id to a tug- boa t subsequently em

ployed to bri n g th e vesse l to port ; th e m a ster was
sa i l i n g on a greem ent wi th h is owners to m ake tha t
voya ge on o n e- ha lf th e sh a res. Th e court ga ve to th e
ow n ers of wh ich o n e - ha lf belo n ged to th e cap

ta i n u n der h i s a greem ent
,
a n d awa rded th e ca pta i n

,
i n

a dd i ti on
, $500 ; i t ga ve to th e m a te $800 , a n d to th e

seam en
,
a ll told

, $500 .

In Th e Pride of Ca n a da , Brow n ing Lush . 208
,
sa l

va ge h a d been awa rded in a l im i ted sum of

Th e Seam en filed the i r a ction for a proportion ment
of th e sa l va ge Th e Mercha nt Sh ipp i n g A ct was
plea ded in ba r of their a ction

,
a n d hel d not ten a ble .

Th e court decreed for th e seam e n ; a n d of th e

awa rded ga ve to th e ow n ers £750 , a n d th e rem a i n i n g
£250 to th e m a sters a n d crews

,
ea ch of th e two m a s

ters to take £30
,
a n d th e seamen to ta ke th e ba lance

,

a ccordi n g to the ir ra ting .

Th e ca se of Th e Steam boa t Edwa rd Howa rd , 1 Newb.

522, wa s a n a ctio n by a crew for th e d istribution of

sa lva ge . Th e respondent offered to deposi t a fa i r
p roport ion of th e whole com pensa tion a l lowed . Th e

am ou n t of th e sa l va ge was Th e l i be l lants
were firem en

,
a n d th e court awa rded to three of them

$50, a n d to four $30 . Th e court sa i d : In ca ses l ike
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to their voyage or n ot . Th e o n ly d ifficul ty is in th e distri

butio n . Co n sideri n g it is true , a s set up by th e ow n ers , tha t
t h e use of their vessel was

'

ch iefly a s a l ighter worked by th e
m en of th e “ Guerriere,” a n d tha t n o grea t labor or h a rd

ship was imposed ou th e l ibella n t , a n d tha t th e ow n ers ha ve
been a t a ll th e trouble of obta i n i n g t h e mon ey from th e

U n ited S ta tes , I thi n k it would be but fa ir to give a som e

wha t la rger sha re tha n usua l to th e own ers . Taki n g them
to have received by this t ime, i n clud i n g i n terest , I

d ivide it i n to eigh ths, of which th e l ibel la n ts a n d o ther m e n

would be en t it led to o n e, or $200 ea ch .

There were but three persons on th e schooner,
th e m a ster, th e m a te , a n d th e cook ; so therefore th e

amoun t awa rded by th e court wa s i n th e proportion
of on e - fourth to th e crew,

a n d three- fourths to th e
m a ster a n d owner.
In th e ca se of Th e Bri g C. W . R ing, 2 Hughes, 99,

a brig l oa ded with six hu n dred ba les of cotton , wh ich
h ad lost h er a nchors a n d m a sts in a storm a t sea

,
a n d

wa s sa i l i n g in d istress nea r a lea shore, with a j ury
m a s t u n der a foretop - Staysa i l

,
h a i led a l a rge steamer

for a tow
, a n d wa s ta ken into port in seven hours, th e

storm h a ving a ba ted , a n d th e wea ther growi n g ca lmer
duri n g th e tow. Held , tha t out of th e sa l va ge m on ey
decreed , th e owners of th e steam er should rece ive
th ree - fifth s, a n d th e m a ster

,
officers

,
a n d crew two

fifths.

In th e reason s for j udgm en t, th e court comm ents
U po n th e cha n ge of th e a n cien t doctri n e, a n d th e n e

cessity of awa rdi n g th e owners a la rger sha re tha n to
th e officers a n d crew .

In th e ca se of Th e Scin dia , reported u n der th e hea d
of Th e True Blue

,
L . R . 1 P. C. 259 .(foot of pa ge),

th e Pri vy Council , a fter awa rd i n g to th e A ram i n ta
distributed i t in th is ma nner : “ To g ive
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to th e owners, th e sa l va ge h a vi n g been , in rea l i ty ,
ch iefly performed by th e vessel ; £200 to th e m a ster

,

for th e responsibi lity incurred ; a n d £300 am ongst th e
crew.

”

P rop ortion of Solvin g Vessel — In a pportioning sal

va ge rewa rd between th e sh i p - owner a n d th e seam en
,

th e court, where th e sa l vi n g vessel i s a steam er , takes
i n to co n s idera tio n th e fa ct th a t th e ch ief risk in th e
u n derta ki n g , a n d a ll th e ex pen se, fa l l s upon th e ow n ers ;
a n d i t h a s

,
since th e i n troductio n of steam power,

awa rded to th is cla ss of ow n ers a m uch h igher propor
tio n th a n owners formerly rece i ved .

l

Th e court wi l l a l so take into considera tion th e ob
vious fa ct, tha t in a grea t m ajori ty of such ca ses th e
service i s ren dered by th e steam - vessel herself

,
a n d

does n ot a rise from a n y ex tra ordina ry ex ertio n s on
th e pa rt of th e m a ster a n d crew.

2

In th e la st~ cited ca se of Th e Vangua rd i t is la id
down tha t if th e sa l v ing vessel be a pa ssen ger- Sh ip

,

th a t c i rcum sta n ce wil l a lso be taken in to co n sidera tion
i n th e a pportionm en t of th e sa l va ge between th e own
ers a n d crew. Th i s i s ba sed upon grou n ds of publ ic
po l icy, a s th e owners of steamers

, espec ia l ly when ca r

ryin g pa ssengers a n d m a i l s, m i gh t, u n less l ibera l ly re

wa rded , d iscoura ge th e m a sters of thei r vessel s from
e n ga ging in a n y sa l va ge where hum a n life is n ot i n
peri l ?
A n d where th e steam er susta ins a n y dam a ge whil st

1 Th e Ma rtin Luth er, Swa . 287 ;
1 Th e Ma rtin Luth er , Swa . 287

Th e En ch a n tress , Lush . 93. 290 ; Th e Ch a rles , Newb. 329 ; Th e
1 Th e B eulah , 2 Notes of Cases , Hen ry Ewba n k , 1 Sum n . 400 ; The

61 - 63. See a lso The Perla , Swa . Na th a n iel Hooper, l Sum n . 541 .

230 - 232 ; Th e Ma ry Ja n e , 1 1 L . T .

N . s . 85. A n d Th e Va n guard , 5
Irish Jur. N . s . 364 .
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rendering th e service
,
th e owner i s enti tled , before th e

am ount awa rded is a pportion ed between him self a n d

the crew
,
to deduct th e ex pense of th e repa i rs

,
a n d a

rea sona ble sum for th e loss of th e sh ip ’s services wh i le
sh e i s repa iring .

1

In th e ca se of th e New Ha rbor Protec t ion Com pa ny
v. Th e Torna do, in th e U nited Sta tes Distri ct Court for
th e District of Louisia na (n ot reported), wh ich I h a ve
heretofore ci ted on a nother point

,
Bil lings

,
Judge

,

sa id

B ut this does n ot do away w ith th e force of th e con sider
a tio n s which spri n g from th e circum sta n ces of th e ca se, but
leaves th e court , while set t i n g a side th e agreem en t a s a n

agreemen t , to fix th e rela t ive cla ims of vessel a n d seame n to

compen sa t io n , a n d to determ i n e th e proport io n s of ea ch , a o
cord i n g to th e equi ties of th e pa rt ies, a s they ex isted without
a n y co n tra ct .
Such a case h a s n ot been before this court . Here is a ves

sel bui l t a n d equipped on purpose to do sa lvage service ; th e
seam en kn ow very wel l tha t they a re to do n othi n g else.

They a re n ot , therefore, a s in ca se of ord i n a ry vessels, to re

ceive wages a s seam en , sa lvage services bei n g i n ciden ta l but

they a re, from th e begi n n i n g to th e e n d of their employm en t ,

to en gage in sa lvage services a n d n othi n g else a n d k n ow i n g
this, they receive from th e own ers of th e “ Pro tector ”

for

mo n ths, fix ed wages, which are n ot to be reduced in ca se n o

sa lvage service is perform ed . It seems to m e, from a con sid

era tion of these fa cts, tha t th e ex pe n ses which th e Protector ”

i n curred in perform i n g these sa lvage services , which is , a ccord
in g to th e eviden ce, about Should be first deducted
from th e gross amoun t awa rded to th e Protector, ” a n d

t rea ted a s belo n gi n g to th e vessel before there is a n y d ivi
sio n , a n d tha t of th e residue th e vessel should receive three
qua rters a n d th e crew on e-qua rter, a ccord i n g to their ra n k
on the pay

- rol l .
1 Th e Spirit of th e A ge, Swa . 286.
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them , does n ot a ffect th e am ount to wh ich th e m a ster
a n d crew

,
wh o ha ve i n sti tuted a sepa ra te sui t

,
a re

en ti tled
,

1

Th e tenden cy of th e courts of th e U nited Sta tes
seem s to be to l ook upon th e cla im of th e owner of

th e sa l vi n g vesse l wi th eve n a higher degree of fa vor
tha n they h a ve m et with in th e E n gl ish court of ad

m ira lty .

2

In som e ca ses th e ow n ers ha ve been awa rded o n e

h a lf
,

3 two - th irds
,

4
a n d even three - fourths ?

In o n e ca se, however , where th e peri l encou n tered
wa s con sidera ble , th e am ou n t awa rded sm a l l

,
a n d th e

sa l vors n um erous, th e court d ivided t h e sa l va ge i n to
th irteen equa l pa rts, giving ea ch sa l vor

,
i ncluding th e

ow n ers
,
o n e.

6

Th e courts of th e U n i ted Sta tes a l so fo l low th e pra e
tice of th e E n glish a dm ira l ty, in givi n g th e ow n ers of

steam ers wh ic h ren der sa l va ge service a la rger propor
t ion tha n is gen era l ly awa rded to other vessels .

In th e ca se of Ma son Shi p Bla irea u
,
2 Cra n ch

,
240

Ma rsha l l
,
C . J a t pa ge 270 , says

Th e cla im of th e m aster to th e sa lvage a l lowed h is a p

pren t i ces is on e which th e court feels n o d isposi t io n to sup

port , u n less th e law of th e ca se be clea rly w i th h im . Th e

a uthori t ies cited by h is cou n sel do n ot come up to this ca se.

Th e righ t of th e m a ster to th e ea rn i n gs of h is appre n t ice, in
th e w ay of h is busi n ess , or of a n y o ther busi n ess which is
subst i tuted for it , is d iffere n t from a righ t to h is ex tra ordi
n a ry ea rn i n gs, w h ich do n ot i n terfere w i th th e profits th e

m a ster m ay legi t ima tely derive from h is service. Of this
1 Th e A leth eia , 1 3 W . R ob. 279 .

3 Th e R isin g Sun , Wa re , 385.

1 Th e Delph os, 1 Newb. 4 1 2 ;
4 Th eWa terloo , B la tch f. & How.

Th e B la ireau , 2 Cra n ch , 240 ; Th e 1 14.

Hen ry Ewba n k , 1 Sum n . 400 ; Th e
5 La B elle Creole , 1 Pet . A dm .

B osto n , 1 Sum n . 330 ; Th e Cora , 2 31 , a t p . 45.

Wash . 80 . Th e S tewa rt , Crabbe , 2 1 8 .
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l a t ter descript ion is sa lvage . It is a n ex tra be n efit , th e re

cep tion of which does n o t deduct from th e profits t h e master

is en t i tled to from h is service. B ut th e ca se ci ted from

R obi n son , where sa lvage was a ctua l ly d ecreed to a n a ppren

t ice, is in poi n t. Th e coun sel does n ot a ppea r to th e court to
co n strue tha t ca se correctly, whe n h e says tha t it does n o t

determ i n e th e right as between th e m a ster a n d th e a ppre n

ti ce. Th e fa ir u n dersta n d i n g of th e ca se is , tha t th e m on ey
wa s decreed to th e a ppren tice, a n d was to be pa id for h is
be n efit .
Con sideri n g th e ca se strictly o n pri n ciple , tha t port ion of

t h e sa lvage a l lowed ough t to be pa id to th e m a ster w hich
would com pe n sa te h im for havi n g risked th e future service of

h is appre n t ice ; but as this would n o t amoun t to a very con

sidera ble sum , a n d a s a l ibera l sa lvage h a s a lrea dy bee n d e

creed to th e m a s ter , this further a llowa n ce wi l l be m a de in

this case .

For the E n gl ish dec is ions a s to a ppre n tices, see Th e
Col um bus

,
2 W. R ob. 1 86— 1 8 8 a n d Th e Two Friends,

2 W . R ob. 349— 353.

In th is la st ca se, th a t of Th e Two Frien ds, Dr . Lush
in gto n held th e a l lotm ent of sa l va ge to be a perso n a l
rewa rd for la bor a n d ski l l a n d dec ided tha t , wheth er
th e sa l vors were a pprentices or not

,
no o n e h a d a ri gh t

to interfere with th e property wh ich bel o n ged to them .

Th e U nited Sta tes courts ha ve held tha t sl a ves ea rn

i ng sa l va ge a re enti tled to h a ve i t decreed to them for

the i r own use
?

In o n e ca se , however, th e whole sum w a s pa id to h is
owner, o n h i s a greeing to m anum i t th e sl a ve

,
a n d to

pay h im o n e- fi fth pa rt of th e sa l vage m oney .

2

In th e ca se of Th e Sh ip Cha rles
, Newb. A dm . 329 , i t

was held , tha t where som e of th e sa l vors decl i n e or

1 Sm a ll cl a l . v. Goods sa ved from 1 Th e B laireau, 2 Cra n ch , 240 .

the Messe n ger, 2 Pet . A dm . 284 .
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refuse to cla im sa l va ge, thei r sha res wil l not revert to
th e ben efit of the ir cc - sa l vors, but to th a t of th e owners
of th e property .

Agreemen t for App ortz
'

on men t .
— Sa l vors m ay, a n d fre

que n tly do
,
a gree between them sel ves as to th e division

of th e sum awa rded to them . If
, however, th e a gree

m ent should be i n equi ta ble a s rega rds a n y of th e pa r

ties, th e court of a dm ira l ty wil l refuse to be bou n d by
it
,
a n d wil l decree a n equ i ta b le a pport io n m e n t of th e

sa l va ge ?
In th e ca se of th e Bri tish Steam er Pla in m eller v.

Th e Steam er A d ironda ck
,
tried in th e U n i ted Sta tes

District Court for New York , a n d reported in th e New
York Ma ri tim e R egister

,
May 1 2

,
1 880

,
p . 4

,
a l ibe l

sui t wa s brought by th e ca pta i n of th e “ Pla in m eller
”

to

secure th e sum of upo n a n a greem en t by wri t
ing m a de by th e m aster of th e “ A diron d a ck ”

to p ay tha t
sum for a sa l va ge service . Judge Choa te sa id

,
tha t h e

though t
,
th e ca pta i n of th e Pla in m eller

” took a dva n

ta ge of th e si tua t io n of Ca p ta i n R oberts, who wa s in ’

ex

perie n ced , th is be i n g h is first voya ge a s m a ster
,
to ex a ct

from h is c ircum sta n ces of presen t distress a n ex orbi ta n t
a n d grossly ex cessi ve amou n t. In th e course of h is

dec ision Judge Choa te says : “ Th e a pprehension of

th e lea rn ed counse l for th e l i bel la nt, th a t th e setti n g
a side of such co n tra cts wil l tend to d iscoura ge th e ren

deri n g of sa l va ge service
,
is u n foun ded , a s l ong a s th e

courts awa rd
,
a s they en dea vor to do in every ca se,

such a sum a s wil l be not o n ly a qua n tum meruit for th e

tim e a n d la bor em ployed in th e service, but '

a l i bera l
rewa rd for th e a ssista n ce rendered a n d th e peri l s Volun

1 Th e En ch a n tress , Lush . 93—95; a lso The Silver B ullio n . 2 Spin ks ,
Th e Louisa , 2 W . R ob . 22 ; Th e 70 ; Th e Ma ry A n n e , 1 1 L . T . N . s .

B eulah , 2 Notes of Cases , 61 . See 85.



https://www.forgottenbooks.com/join


156 A DMIR A LTY LAW.

Th i s opinion wa s enterta i n ed by m e when , l on g ago,
I fram ed tha t a greem e n t

,
a n d in Februa ry

,
1 878, when

I filed th e l i bel for th e sa id corpora tio n . It wa s fou n ded
on my bel ief tha t sectio n 4535of th e U n i ted Sta tes
R evised Sta tutes (wh ich provides tha t a greem en ts by
seamen to a ba n don cl a im s for sa l va ge Sh a l l be in Opera
tive) did n ot app ly to th e officers a n d crew of th e Pro

tector .

”

To th e i n tervention of Da vidson a n d Grant, officers,
a n d of certa i n of th e crew of th e Protector

,

”

I opposed
the ir a greemen t

,
da ted l st Feb rua ry, 1 878, a n d the i r

recei p t in ful l , da ted 28th Februa ry, 1 878 .

These da tes cover th e period duri n g wh ich th e sa l va ge
services were re n dered to th e “ Torna do by the cor
pora tion

’

s iron fire- boa t Protector . ”
Th e a greem ent wa s s i g n ed by sa id Da vidson a n d

Gra nt, a n d th e o ther i n tervenors of th e Protector’s
crew, a n d wa s witn essed by Da vidson . Tha t wa s p rior
to the sa l va ge service . Th e fo l lowi n g is a Gopy of th e

a greem en t, th e ori g i n a l of which i s to be fou n d in th e
record (om i tti n g in th is copy , for th e sa ke of brevi ty

,

th e sig n a tures
,
th e hea di n g, &c .)

We, th e un ders ig n ed , hereby agree to ship o n boa rd th e
steam i ro n fire- boa t Protector, in th e employmen t or ca pa c
ity of th e sta t io n or ra n k of employme n t set opposi te our re

spective n ames, u n der th e fol lowi n g term s a n d co n d i t ion s ,
a n d duri n g th e plea sure of the corpora t io n kn own a s th e New

Ha rbor Pro tec t io n Com pa n y, viz
Wherea s, th e steam iron fire- boa t Protector , bei n g ow n ed

a n d supported bysa id corpora tion , is n ot e n gaged in th e gen era l
tow i n g or coa sti n g busi n ess, but h a s been bui lt a n d fit ted up a t

grea t ex pen se for th e eXpress purpose of sa v i n g property in
jeopa rdy from fire a n d wa ter in a n d about th e ha rbor ofNew

Orlea n s, by mea n s of imme n se steam - pumps, la rge B abcock
en gi n es, steam eleva tor, a n d other Very costly appara tus, a n d
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a lso to rel ieve vessels a n d steamboa ts in d is tress in th e Mis

sissippi R iver, on a n y or a ll of which sa lvage m ay herea fter
be d ue a n d cla imed by sa id corpora t ion ; a n d wherea s , th e
mon th ly run n i n g ex pen ses of sa id steam iro n fire - boa t Pro

tector ”

a re a n d m ust n ecessa rily be very la rge : Now, we,

th e u n dersign ed offi cers a n d crew, herei n a n d hereby ex press
our free a n d ea rn est desire a n d determ i n a t io n n ot to a ssume

a n y port io n o f sa id costs or ex pen ses , n or to risk or h a za rd
a n y port io n of our pay or emolum en t , upo n t h e con t i n gen cy
of such ea rn i n gs of sa lvage a n d we hereby agree a n d con sen t
to ship a s pa rt of t h e crew of sa id steam iro n fire - boa t
“ Pro tector, wi th t h e ful l kn owledge , u n ders ta n d i n g , a n d

a greemen t tha t we a re to be en t irely com pe n sa ted for a n y

a n d a ll services we m ay re n der w hi lst so employed , by th e
pa yme n t m o n thly of th e sums set opposi te our n ames a n d th e

d a i ly furn ishi n g to us of provisio n s a s usua l on shipboa rd ,

a n d these, whet/zer circumsta n ces occur to ca llforth our services

or n ot .

A n d for a n d in con sidera t ion of these wages a n d provisio n s
we do hereby , ea ch for him self, d iscla im , re n ou n ce, a n d a ba n
don to th e sa id corpora t io n , ow n ers of th e Pro tector , ” a ll a n d

a n y sum or sum s or apport io n men t tha t m ay or m igh t o ther
w ise be d ue us, a s officers or crew of sa id steam iro n fi re
boa t Protec tor,

”

from or by rea son of a n y a n d a ll sa lvage
cases in wh ich th e New Ha rbor Protect io n Compa n y, or t h e
steam i ro n fire - boa t Protector a n d ow n ers, m ay be sa lvors .

We a ck n owledge tha t th e a bove h a s been read by or to us ,

before sig n i n g, a n d in presen ce of th e follow i n g w i t n esses .

Th e fo l lowi n g i s a copy of the i r recei p t in full (with
l ike om ission s of t he i r signa tures, wh i ch recei p t i n
origina l I a lso offered in evidence . Th e ori g i n a l wa s
sig n ed by a ll of these intervenors after th e sa l va ge ser

vices were rendered .

We , th e u n dersign ed , officers a n d crew of steam iro n fire
boa t Protector , hereby a ck n owledge to ha ve received from
t h e New Ha rbor Pro tect ion Com pa n y th e sums set opposi te
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our n am es, in ful l for our wages a n d a ll services of every k i n d
ren d ered by us o n boa rd of sa id “ Protector,” from a n d to

th e d a tes men t ion ed below. New O rlea n s , 1 8

To th is a greem ent a n d rece ip t th e proctor for
Da vidson

,
Gra n t

,
a n d th e other i n tervenors Opposed

th e a foresa i d section 4535of th e U n i ted S ta tes R e
v ised Sta tutes .
I repl ied tha t sa id section i s not a ppl ica ble to these

interve n ors, a n d for th e fol lowi n g rea sons z,
Th e ti tle which conta i n s section 4535of th e U nited

Sta tes R evised Sta tutes is
,

“ Ti tle LIII
,
MER CHA NT

SEA MEN . Now , seamen a re defi n ed to be
“ Th e i n dividua ls enga ged in na viga ti n g Sh i ps

,
ba rges

,

&c .

,
on the ing/z seas.

”
— McCulloch

’

s Commercia l Dic
tion a ry.

“ Those em ployed for th is purpose upon rivers,
lakes, or ca na ls, a re denom i n a ted wa termen .

”

Ibid
Seam an — on e who pra ctises na viga tion at sea .

Worceste r.
But th e ti tl e is, not only of seamen , but mercha n t

seamen .

A m erchant i s “
a n im porter or ex porter of goods.

— Webster.
Merch a ntm an a sh i p em ployed in tra de. Ibid .

Seam a n o n e wh o fol lows the sea a s a profession or
for a l ivel i hood .

— Zel l’s Popula r E n cyc lopaedia a n d

U n iversa l Di ctiona ry of Engl ish La n gua ge, Science,
Li tera ture, a n d A rt .

A perusa l of a ll th e sections of Ti tle LIII shows
tha t they rela te to those who “ go down to th e sea in
sh i ps .

Th e testim on y wh ich I offered proves tha t th e

Protector ” n ever goes to SEA , n or out of th i s h a rbor,
a n d tha t th e agreem ent ex isted two yea rs prior to th e
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there is no la ck of a ble
,
lea rned

, ex perienced , a n d

d il ige n t proctors to a dvise a ll wh o desire to consul t
t hem .

In Newberry ’s R eports
,
p . 539

,
i t was held th a t th e

a ct of July 20, 1 790 (1 U . S. Sta t . a t La rge
,
p .

for th e govern m en t a n d regula tion of seamen in th e

mercha n t service, DID NO T A PPLY to a n en gi n eer of th e

propel ler em ployed a s a tug - boa t from t h e m outh of

th e ri ver Det ro i t to Port Huro n
,
th e propel ler n ot bein g

en gaged in foragn commerce.

Sa i l ~ m a kers m ay sue in th e a dm i ra l ty (B e n .

but they a re n o t “ th e wa rds of th e a dm ira l ty .

”

But, for th e sake of brevi ty
,
I m ust om i t a ll my

other a n d further a rgum en ts
,
a n d proceed to th e de

cision
,
for th e righ t a pprec ia tio n of which decree so

m uch a s I ha ve a bove sta ted seem ed to be n ecessa ry .

In decid i n g th e questio n ,
Bil l i n gs

, J sa id
Th e whole quest io n d epe n ds upo n th e furth er

‘

question a s

to whether th e “ Protector ”

w a s a mercha n t- vessel . If sh e

is a merch a n trvessel, th e seam en o n h er come w i thi n th e

purview of this sec t io n . It wa s clea rly shown tha t h er busi
n ess wa s substa n tia lly to a id vessels in d is tress in t h e port
of New O rlea n s upo n th e M ississippi R iver . B u t I thi n k
sh e is, n evertheless , a m ercha n t - vessel . There a re but two

cla sses of vessels. k n ow n to th e law . They a re those which
a re in th e publ ic n ava l service a n d those which a re in t h e

m ercha n t service . There ca n be n o third c lass . Th e i n te n t
a n d m ea n i n g of th e registra t io n a n d l icen se la ws for vessels
forbid it . See B en ed ic t ’s A dm ira lty, 235. Si n ce sh e

is in th e mercha n t service , th e sect io n u n der co n sidera t io n
appl ies to h er, a n d th e agreeme n t ex ecuted by th e crew of

th e Pro tector ”

is, by th e a c t above referred to, ren dered

i n opera t ive.

I ha ve o n a previous pa ge quoted tha t portion of

the decisio n where in the j udge
,
from a considera tion
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of th e fa cts , awa rded only on e- fourth of th e sa l va ge
rewa rd to th e crew , a ccord i n g to thei r ra nk on th e
p ay

- rol l
, a n d th ree- fourths to th e owners of th e Pro

tector ; ” a n d decreed tha t th e ex penses wh ich th e
“ Protector ” i ncurred in perform ing these sa l va ge ser

vices (a bout sh ould be first deducted from th e

gross am ou n t awa rded to th e “ Protector,” a n d trea ted
a s bel ongi n g to th e vessel , before there wa s a n y d iv isio n .

In th e same ca se th e j udge awa rded to th e inter
ven ors, who were owners of o ther vessel s, a n d the i r
crews

,
on e- ha lf to th e owners, a n d o n e - ha lf to thei r

crews .

Th e awa rding of on e- h a lf to the i n terveni n g crews
in th e above ca se by Bill i n gs

,
J wa s proba bly i nduced

by th e fac t th a t th e ca se of Th e Torn ado was decided
by h im in th e Novem ber term ,

1 879 ; a n d in th e A pril
term

,
1 878, Bradley , Justice, h ad awa rded o n e- ha lf to

th e crews in th e ca se of Son derburg v. Th e Tow Boa t
Com pa n y , 3 Woods, 1 46.

In th is la st cited case i t is sa id tha t th e rule adopted
in th is circu i t for th e a pportionment of sa lva ge is to
g ive o n e ha lf to th e sa l ving vessel a n d th e other ha lf
to h er officers a n d crew, in proportion t-o thei r ra te of

wa ges .
It wil l be seen by reference to Th e Sul io te (not
reported , but decided a fter th e ca se of Son derb urg),
heretofore ci ted by m e a s No . 9082, U ni ted Sta tes
C ircui t Court for th e Distri c t of Louisiana

,
th a t Bra d

ley , Justice , decreed to th e crews
,
n o t o n e - h a lf, but

to th e crew of th e “ Ma ude Wilm ot ” two m o n ths’
wa ges, to th e crew of th e “ Bel le Da rl ingto n ” th ree
mo n ths’ wa ges, a n d to th e crew of th e “ Protector ”
four m o n ths’ wa ges .
Th e rule of a pportionm ent as laid down in So n der

l l
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burg v. Th e Tow Boa t Com pany (ubi sup ra ), of de

cree i n g o n e- ha lf to th e crew , wa s adopted
'

in th e C ircu i t
Court for th e D istri ct of Louisiana , by Pa rdee, J in th e
case of A veri l l , c i ted on p . 1 64 .

With rega rd to th e E n gl ish law a s to th e a bandon
m ent of sa l va ge , I sol ic i t leave to refer to th e ca se of

Th e Ga n ges, L . R . 2 A dm . 370 .

It c ites th e Merch ant Sh ipp ing A ct 1 854 (1 7
1 8 V ict. ch . 1 82

,
wh ich ena cts tha t “ every

sti pula tion by wh ich a n y seam an con sen ts to a bandon
a n y right which h e m ay ha ve or obta i n in the na ture
of sa l va ge sh a l l be whol ly i n opera tive .

”

But i t would a ppea r tha t th e Pa rl iam ent foun d i t
necessa ry to adopt a decla ra tory law . For i n th is ca se
of Th e Ganges (ubi sup ra ) Sir R . Ph illimore, in h i s
decision

,
c i tes th e am en ded a ct 1 862 (2585 26 Vi c t .

ch . 1 8 . Th is la ter a ct decla res tha t th e a bove
section 1 82, of 1 7 85 1 8 V i ct. , “ does n ot app lg to th e
ca se of a n y st i pula tion m a de by th e seam en bel onging
to a n y sh i p , wh ich , a ccordi n g to th e term s of th e

a greemen t, is to be emp loged on sa lvage service, wi th
respect to th e remunera tion to be pa id to them for

sa l va ge services to be rendered by such ship to a n y

other sh i p .

”

Thus, i t is obvious th a t in Grea t Bri ta i n a n agree

m en t
,
such a s th e ow n ers of th e “ Protector ” m a de

,

with h er officers a n d crew
,
wh ich I ha ve ci ted

,
a n te

,

would be opera tive even a s to seamen .

I would therefore respectful ly suggest, th a t, if though t
desira ble, th e Congress of th e U nited Sta tes shoul d be
a sked to ena ct a decla ra tory law l ike tha t a dopted by
th e Bri tish Pa rl iam en t.
For the m anner in wh ich th e a cts of Pa rl iam ent
ha ve been construed

,
see Th e Ganges, L. R . 2 A dm .
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tio n m en t shoul d take pla ce, th e court wil l d i rect their
sha res to be pa id to the ir represen ta tives .1
A l though co- sa l vors a lm ost i n va ria bly join in th e

same suit
,
their interests a re not joi n t

,
but severa l ;

a n d, co n seque n tly, ex cept u n der very ex cep tio n a l cir
cum sta n ces, paym ent of th e sa l va ge to on e does n o t

d ischa rge th e cla im s of th e rest
,
unless they concurred

in or ra tified th e tra n sa ction .

2

Delay. S tale Dema n ds — Where
,
pending a su i t for

sa l va ge i n th e nam e of th e m a ster a n d owners of the
sa l vi n g vessel

,
a n a rbi tra t ion i s h ad

,
a n d a n awa rd

m a de u n der wh ich a certa in sum i s rece ived
,
th e

crew a re e n ti t led to sha re therein in th e proportion
of o n e ha lf to th e sa l vi n g vessel

,
a n d th e other ha lf

to h er officers a n d crew in proportion to their ra te of
wa ges ; a n d where th e ‘sa l va ge m oney wa s wi th held by
th e ow n ers, a n d certa in of th e sa l vi n g crew rem a i n ed
in th e em ploy of th e sh ip- owners w i thout m aking cla im
for thei r sha re of th e sa lva ge m oney

, for fea r of dis
ch a rge a n d loss of employm en t

,
such a pprehen sion

was a sufficren t rea son for not prosecuti n g the i r cla im
sooner ; a n d where

,
under such circum sta n ces

,
th e

cla im is n ot prosecuted for a peri od of over n ine yea rs,
a plea of sta le n ess of dem a nd consti tutes no de

fence .

8

Of Suits bg Sa lvors v. (Eb- sa lvors .
— When th e petty

officers a n d crew of a sa lving vessel , who h a ve sued
h er owners for the ir sh a re of th e sa l va ge, d id not
know th e am ount of sa lva ge th a t h ad been received
by th e own ers unti l just before the bring ing of thei r

1 Th eMarquis ofHun tly, 3Hagg.

3 W. W. A verill cl a l. v. E . A .

246—249 ; Th e Hope , 3 Hagg. 423 Yorke et a ls . , by Pa rdee, J .
, U n ited

425. Sta tes Circuit Court, Louisia n a
3 Th e Sa rah J a n e , 2W. R ob. 1 1 1 ; District , A pril Term , 1 881 (un ro

Th e B rita in , 1 W . R ob. 40 . ported) .
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su i t
,
delay in brin ging th e sui t coul d not be se t up as a

defence .

1

A l ibe l in p erson am, brough t by sa lvors to recover
the ir sh a re of sa l va ge a ga inst a n other sa l vor

,
who

,
two

yea rs before , h a d recei ved , a n d sti l l held , th e m oney
belongi n g to l ibel la nts, could not be defended a ga i nst
on th e ground tha t th e cla im wassta le.

2

SECTION VI. CONTR IB U TION .

Th e ord ina ry usa ge of th e court of adm i ra l ty i n
a pportioni n g th e l ia b i l i ty for sa l va ge between th e sh ip
a n d ca rgo is to take th e whole va l ue of th e sh i p a n d

ca rgo , a n d a ssess th e am oun t of rem unera tion upon th e
whole

,
ea c h payi n g its due proport ion .

3

If th e own er of th e sh i p should pay th e whole
amount cla imed for sa l va ge

,
i n order to ob ta i n th e re

lea se of th e sh i p a n d ca rgo, h e wi ll ha ve a l ien upon
th e ca rgo for th e am ount wh ich i t i s bound to contrib
ute towa rds th e sa lva ge .

‘

Silver or B ullion A s rega rds the doctri n e tha t a n
ex cep tion to th e rule, th a t th e ca rgo a n d sh ip co n tri b
ute to sa l va ge in equa l proport ions , is sa id to ex i st
where th e ca rgo co n si sts of si lver a n d bul l io n

,
i n th e

ca se of The Lo n gford ,5 th e court held tha t “ with re
ga rd to specie i t is l ike a n y other ca rgo .

Th e whole a rticle, from th e London Law Times a n d

So n derburg v. Th e Tow B oa t B riggs v. Th e M . T . S . L . 8: I .

Compa n y, 3 Woods , 1 43. A ssoc . , ubi sup ra .

9 Ibid .

5 A dm . , Feb. 1 7 , 1 88 1 , Law
3 Th e Emma , 2 W. R ob. 315 Times R eports , N . s . 254 : A merica n

31 9 . See a lso Th e Ma ry Pleasa n ts , Law R e view , vol. x v. No . 6 (B os
Swa . 224 ; Th e Ma ria Ja n e , 1 4 J ur. to n ), Jun e, 1 881 .

857 ; B riggs v. Th e Merch a n t Trad

ers
’ Sh ip, Loa n , a n d In sura n ce A s

socia tio n , 1 3 Q . B . 1 67.
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A m erica n Law R eview, i s so interesting a n d l ucid, tha t
I here insert i t i n its entirety

No m a x im perhaps is more frequen tly i n sisted on tha n tha t
which forbids a judge to decide m ore tha n is n ecessa ry for th e
ca se in ha n d . A t th e same t im e n o n e is more d ifficul t to a d

here to , a n d t h e j udgm en ts even of our best judges aboun d
in obiter dicta . A curious i n sta n ce of this a rose a few days
ago in th e a dm ira l ty d ivis io n in th e ca se of th e Lon gford .

”

This vessel h ad th e m isfortun e to get i n to a coll ision in the

river Mersey, a n d , bei n g obliged to a ccept a ssista n ce, wa s
subsequen tly sued for sa lvage services re n dered . A t th e

t ime of th e services sh e h ad on boa rd a clerk of th e B a n k of
Irela n d wi th in specie in h is possessio n , a n d its ow n

ers co n ten ded a t th e tria l tha t a s, even if th e ship h ad sun k
a t o n ce before t h e a rriva l of a ss ista n ce , th e gold could have
bee n ea sily recovered by d ivers, it ough t n ot to co n tribute to
th e sa lvage awa rd in th e same proport io n a s th e ship a n d th e
rest of th e ca rgo .

Th e ea rl iest reported case O f this cha ra cter is Th e

Jo n ge B a stia a n , 5C . R ob. 322 , which wa s decided in 1 804 .

I n tha t ca se there wa s first a n u n successful a t tempt to sa lve
th e vesse l by a si n gle sma ck, a t th e en d of which th e m a ster

left t h e vessel in th e sm a ck
,
taki n g wi th h im a qua n t i ty of

bul lion , a n d a seco n d successful a t tempt by six sm acks. A t

t h e tria l it was con ten ded tha t th e bul l io n should n o t con

tribute , but Sir W. Sco tt (Lord Stowel l) overruled th e

Object ion . Th e n ex t reported ca se in which th e pri n ciple of

m aki n g sepa ra te a l lotmen ts o n th e ship a n d on th e ca rgo
seem s to ha ve been d iscussed is Th e Vesta , 2 Hagg . 1 93,

which came before Sir C . R obi n so n in 1 828, a n d there tha t
lea rn ed judge d ist i n ctly says Th e pri n ciple ofgivi n g specific
proport ion s of th e property saved is a n i n co n ve n ien t rule in
i tself,” a n d I do n ot approve th e d ist i n ct io n a n d h e gives
a s h is grou n ds “ tha t t h e d ifferen ce of d a n ger to which th e
property is ex posed would be a m ost d ifficul t c ri terio n to be

appl ied in most cases,” a n d tha t “ to U phold such a n ot io n
would lead to preferen ces in sa vi n g o n e pa rt of a ca rgo be
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wh o have n oticed th e poi n t, whose o n ly course h a s been to

pla ce th e con flict i n g decision s side by side a n d leave th e m a t

t er in doub t .
It h a s further brought t h e En glish law i n to co n form i ty
wi th t h e A m erica n ,

— a desira ble thi n g from a n i n tern a t io n a l
poi n t of view . Th e T. P. Lea thers, 1 Newb. A dm . 421 ;

Wa rder v. La B el le Creole, 1 Pe t . A dm . 46 ; Ma rvi n on

Wreck a n d Sa lvage, 1 74 .

I t h a s, third ly, brought th e rule in sa lvage ca ses i n to con

form i ty wi th both th e En glish a n d A m erica n rule in ca ses of

gen era l average. NO va l id d ist i n c t io n ca n be drawn between
t h e two ca ses, a n d in th e la tter n o doubt h a s ever rested on

t h e poi n t . From Magen s a n d Emerigo n to Chief Just ice
B est ( B row n v. Stapyl ton , 4 B i n g. a ll co n cur in th e

pri n ciple tha t a ll ca rgo put o n boa rd for th e purposes of

commerce, however ligh t its weight , a n d co n sidera ble its

va lue , — gold , si lver, or jewels , —m ust co n tribu te to gen

era l average losses for its ful l va lue, a n d a doubt h a s

even bee n ra ised a s to whether th e va luables of pa ssen
gers n ot a ctua l ly ca rried a bout their perso n s a re n ot l iable
t o con tribut ion .

In connection with wha t i s a bove sa id a s to con tribu
tion to gen era l a vera ge, I here m a ke a n ex tra ct from
“ Th e Law of Genera l A vera ge (En gl ish a n d For

eign ), by R icha rd Lown des (3d edi tion), Londo n
,

1 878, a t p . 68, ch . 5

Sa lvage a n d A n a logous E xp en ses
— We come n ow to th e

seco n d grea t cla ss of ge n era l a verage losses, n am ely, ex traor
d imery ex pe n d i tures . These may be co n ven ien t ly d ivided
u n der two heads : sa lvage or ex pe n ses a n a logous to sa lvage,
a n d ex pe n se con seque n t o n seeki n g a port of refuge.

§ 1 . Of Sa lvage in G en era l. - A s jet t iso n is rega rded a s

th e type or simplest form of a gen era l average sa crifice, so
sa lvage , it h a s been sa id , m ay be rega rded a s th e type of a

gen era l average ex pe n d i ture . This, however , is o n ly from
on e poi n t of view. Sa lvage is a lways a n ex tra ord i n ary ex
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pen se, a n d is a lways i n curred in order to rescue th e thi n g
sa lved from d a n ger : in these respects it is a perfect form of

gen era l average ; but it is n ot a lways i n curred for th e com

mo n sa fety of ship a n d ca rgo . Whe n ever it is so, it is gen era l
average .

l

In th e d istribution of proceeds, sa lva ge services
rendered in getti n g a vessel off a reef a re enti tled to
p riori ty of p aym ent a s a ga inst a cla im for gen era l
a vera ge ar is ing from th e jettison of a port ion of her
ca rgo .

2

Th e ex pen ses of sa ving sh ip a n d ca rgo a re proper
subjects of ge n era l a verage .

a

Sa lva ge is genera l ly decreed on a ll property sa ved
on th e sea or wrecked on th e coa st of th e sea .

4

Th e u n iform rule i s to co n sider th e service per
form ed a s o n e genera l sa l va ge service , to be com

pen sa ted by awa rd ing a certa in qua n tum of th e whole
proceeds .5
No disti n ction i s m ade i n awa rding sa l va ge between

th e vessel a n d ca rgo , or between differe n t portions of
th e ca rgo , n or wi ll th e court a ssess a different ra tio upon
different pa rts of th e property.

s

1 Th ere is on e kin d of sa lvage

wh ich is trea ted like ge n era l aver
age , though n o t for the commo n

safe ty , a n d th a t is , sa lvage of life .

Formerly , n o rewa rd in th e n a ture

of sa lvage was lega lly due to those

wh o sa ved life o n ly , without a lso

savin g property ; a lthough , wh e n

both were saved by th e same sa lvors ,
a h igh er rewa rd was a lways given
o n accoun t of th e sa vin g of life , a n d

th e whole Of th is a ugme n ted sum ,

bein g n omin a lly for sa vin g th e prop
erty, was pa id by sh ip a n d ca rgo ra t

ably . Th us , in d irec tly, or ra ther in
a disguised m a n n er, th e sa lvage of life

was a lways trea ted asgen eral average .

9 Th e Spauldin g, 1 B rown A dm .

8: R ev . Ca ses , 31 0 .

3 McA n d rews v. Th a tch er, 3Wa ll .

366 ; B irkley v. Presgra ve , 1 East ,
220 ; Th e Co n gress , 2 B iss . 42 ; Mon t

gomery v. Tyso n , 1 Low . 1 33 ; J oy
v. A llen , 2 Woodb. M . 303 ; Wil
liams v. Suffolk I n s . Cc .

, 3 Sum n .

270 , 51 0 ; Pete rs v. Wa rren Iasur

a n ce Co . , 1 Sto ry , 463.

Th e Ch eesema n v. Two Ferry
B oa ts, 374 ; Th e Emulous , 1 Sum n .

207 .

5Mo n tgomery v. Th eT . P. Lea h

ers , Newb. 42 1 .

Mo n tgomery v. Th e T . P. Lea th
ers, Newb. 421 ; The A lbion Lin



1 70 A DMIR A LTY LAW.

Sa l va ge shoul d be awa rded out of wha t rem a ins after
th e duties on th e gross amount a re pa id .

1

Sa l va ge i s awa rded in ca se Of goods ca st a shore not
withsta n di n g a Sta te law i s i n force which a ppl ies to
th e ca se .

2

Govern m ent property i s lia ble to con tribute to th e
sa l va ge .

So of cotton belon gi n g to th e U n ited Sta tes .

4

Freigh t is l ia ble to p ay sa lva ge, as wel l a s the sh ip
a n d ca rgo .

5

Th e presum p tion is tha t prepa id frei gh t ca n be re
covered ba ck a s n ot ea rn ed in ca se of t h e loss of th e
ca rgo , a n d t herefore should be con sidered a s pa r t of

th e property sa ved to th e owners of th e sh i p .

6

Th e crew con tri bute to sa l va ge i n wh a l i n g a n d fish

in g voya ges, a s i t i s o n ly on wha t esca pes th e peri l s
of th e sea s t ha t th e lays ca n be reckoned .

7

A l though a sa l va ge service m ay be m eri torious a n d
va l ua ble, ye t th e court of a dm i ra l ty bei n g l im i ted
to th e remedy by sa le of th e p roperty sa ved

,
sa l

va ge i s n o t a l lowed for rescuing wri tten documents,
such a s b il ls of ex ch ange

,
or evidences of debt or of

ti tle.

8

Nor is i t awa rded on money found on a drowned

coln , 1 Low. 76; Th e Vesta , 2 Hagg.

4 Th e Siren , 7 Wa ll. 1 61 ; Th e

A dm . 1 89 . S . L . Da vis
,
6 B la tch f. 1 38 ; s . c . 2

1 Th e Wa terloo , B la tch f. 8: H. B a n k . R eg. 3.

1 28 ; Con ck lin v. Th e Ha rmo n y , 1 5 Th e Doroth y Foster, 6 C . R ob.

Pet . A dm . 34 . 88 ; Th e Progress, Edw. A dm . 21 0 .

2 Steve n s v. Th e A rgus , B ee , 1 70 ;
5 Th e B a rk Lovela n d ,5Fed . R ep .

Peisch v. Wa re , 4 Cra n ch , 347 . 1 05
5 Th e Davis , lOWa ll. 1 8 ; B row n

7 Mon tgomery v. Tyso n , 1 Low .

v. Stapylto n , 4 B in g. 1 1 9 ; Th e Ma r 1 34 ; U tpa del v. Fea rs , l Sprague,
quis of Hun tly , 3 Hagg. A dm . 246; 559 ; R eed v. Hussey, B la tch f. 8: H .

The Lord Nelson , Edw . A dm . 79 ; 525; Th e Holder B orden , 1 Sp rague ,
U n ited S ta tes v. Wilder, 3 Sum n . 144.

308 ; Th e Siren , 7Wa ll. 1 61 ; B riggs
5 Th e Emblem , 2 Wa re

v. Ligh t B oa ts , 1 1 A llen , 157 .
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h a s been refused to them ra ther beca use the ir efforts
were fruitless in co n sequence of the i r conduct

,
th an

from th e m isco n duct i tself. 1
There a re

,
however, severa l insta nces where th e

court refused com pensa tio n , a lthough th e sa lva ge h ad
been successful ly a ccom pl ished .

2

There a re m a n y ca ses where th e m isconduct of th e
sa lvors not bei n g of so serious a na ture a s to i n duce
th e court to a dop t th e ex trem e m ea sure of V isi ting
upon them a n entire forfe i ture of sa l va ge

,
i t h a s pun

ish ed them by awa rd ing a sum m uch less tha n u n der
differen t c ircumstances they would h a ve been enti
tled to .

3

In Th e Gl a sgow Pa cket
,

4
a vessel went a shore near

Gra vesend a n d sa n k
,
a n d a num ber of boa tmen com

men ced getting up va rious a rticles from h er decks wi th
boa t - hooks ; a n d h a vi n g procured two a n chors

,
a n d

h ired ba rges a n d l igh ters , end ea vored to ra ise th e ves

sel
,
ti l l

,
upon th e a rriva l Of th e owners

,
they were told

tha t the i r services were not required
,
when they sti l l

continued to hover round th e vessel
,
a n d obtrude thei r

servi ces, a n d som e of them persisted in com i n g up to
London in th e vessel a fter Sh e h ad been ra ised . Th e

court held thei r conduct to be ex ceedi n gly reprehen sible,
a n d refused to awa rd them a nyth ing in respect of th e
services they h a d obtruded on the owners after the i r
a rriva l .
A l though the court will , as Shown in th e preced i n g
1 Th e Duke Of Ma n ch ester , 4 383. See a lso The B lack B oy, 3

Notes of Ca ses , 575; on a ppea l, 6 Hagg. 386, n . ; Th e Sa n Nicola , 6

Moore P. C . C . 9 1 ; Th e A tlas , 1 Irish J ur . 9 1 ; Th e Glory , 1 4 J ur.

Lush . 51 8 . 676. A n d see Th e Prin z Frederik ,
2 Th e Marth a , Swa . 489 . See 2 Dods . 451 .

a lso Th e B a refoot , 1 4 J ur . 841 ;
4 2 W . R ob . 306. See a lso Th e

Th e Lady Worsley , 2 Spin ks , 253. Dosseitei, 1 0 Jur, 865.

5 Th e Da n tzic Packet , 3 Hagg.
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case , refuse a n y rewa rd to sa l vors wh o obtrude upon
th e m a s ter of a vessel assista n ce wh ich h e refuses to
a ccept, yet where serv ices a re rendered to a vessel in
a ctua l d istress, i t wi l l not require from th e sa l vors
very stric t proof of a dem and or a ccepta nce of the ir
hel p

,
espec ia l ly where th e ci rcum sta n ces Of th e ca se

a re such tha t th e m a ster would not be j ust ified in re

fus i n g to a va i l h im self of th e a ssista nce offered h im .

1

Where th e sa l vors, a l though they succeeded in com
ple tin g th e sa l va ge; im properly refused further a ssi st
a n ce wh ich h ad been Offered them a t a tim e when
th e success of thei r effort s was doubtful , th e court,
to m a rk i ts se n se of thei r m isconduct, d im in ished th e
amount of thei r remunera tion .

2

The court l ooks wi th d isfa vor upon ex orb i tant de
m a nds by sa lvors ; but a l though there i s some a uthor
ity for saying th a t i t wil l reduce th e rem unera tion
where a n ex orb i tant sum h a s been cla imed

,

3 there
does n ot a ppea r to be a n y insta nce of i ts ha vi n g
do n e SO .

Th e m isconduct m ust
,
however

,
ha ve been connec ted

with th e sa l va ge service .

‘

Th e proof of m i sconduct
,
l ike th a t of a n y other

crim i n a l cha rge
,
rests upon those who im pute i t.

Th e presum ption i s i n fa vor of i nnocence ; a n d to
esta bl ish a ga i n st a sa l vor m i sconduct involvi n g a for

feiture of sa l va ge
,
th e evidence m ust be concl usive ;

Th e A n n a polis, Lush . 355— 375. R ob . 259 ; Th e Magn olia , 29 L . T .

1 Th e Dosseitei, 10 J ur. 865. See 40 ; Th e Elvira , G ilp . 60 ; Th e

a lso Th e Elea n ora Ch a rlotta , 1 Hen ry Ewba n k , 1 Sum n . 400—4 13 ;

Hagg. l56, wh ere Lord Stowell cen Th e North Ca rolin a , 15 Pet . 40 ;

sured sa lvors for takin g a vessel in to Lewis v. Th e Eliza beth a n d Ja n e,
a n in co n ven ien t port , a n d u n n eces 1 \Va re , 35; Th e Nim rod , 1 4 J ur .

sa rily rema in in g in possessio n . 942 .

5 The Joh n a n d Thomas , 1 Hagg.

4 Th e Fielden , 1 1 W. R ob. 156.

157 , n . See a lso Th e Hector , 3 See Th e Hopewell, 2 Spin ks , 249 ;Hagg. 90—95; Th e Towa n , 2 W . The Cen turio n , 1 \Vare , 477 .
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tha t is to say, i t m ust be such a s to lea ve no rea son
a ble doub t in th e m ind of th e j udge.

1

Th e court wi l l l ook w ith d isfa vor o n th e cla ims of
sa l vors who h a ve shown mala fides.

2

Th e courts of the U n i ted Sta tes h a ve h eld sa l va ge
to be en tirely forfe i ted by ba d fa i th a n d corruption o n

th e pa rt of th e sa l vors .8
R obbery by th e sa l vors of a n y portion of th e stores
or ca rgo of th e vesse l sa ved would , as a m a tter of
course

,
if proved

,
be a n a nswer to a sui t for sa l va ge .

‘

Such a ch a rge m ust be d isti n ctly proved , a n d where
sa l vors a re o n boa rd a vesse l for th e purpose of re n der
in g h er a ssista n ce, th ey a re e n ti tled to con sum e a ll th a t
is n ecessa ry Of th e stores for th e purpose of m a i n ta in ing
them se l ves wh ilst i n th e d isch a rge of thei r duty ; a n d

even if t here be some wa ste, u n der th e c ircum sta nces,
th e court wil l refuse to look i n to min utiae, or to rely
U pon them .

5

In Th e Mulhouse
,

“ pa rt of the sa l ving crew rem a ined
on boa rd th e derel ict wh ilst th e others returned to
port in the ir vessel w i th som e kegs of Specie. O n e

keg wa s sto len by some of those who returned , a n d i t
was held th a t only those who rem a ined on boa rd th e
derel ic t were enti tled to sa l va ge .

In Th e S. A . Boice,7 a vesse l h ad been ca p tured
by a pri va teer, a n d a fter being pa rtly pl undered wa s
suffered to go a drift wi thout a crew, a n d th e persons

1 Th e A tlas , 1 Lush . 51 8 . See 4 Th e Flore n ce, 1 6 J ur . 572 . See

a lso Th e Ch a rles A dolph e , Swa . Th e Dove a n d Ca rgo , 1 Ga ll. 585;
153- 156. Th e B la ireau , 2 Cra n ch , 239 ; Th e

1 Th e Magda len , 31 L . J . A dm . Missouri, 1 8 A m . L . R . 38 ; Th e

22 , 24 . See a lso Th e Westm in ster , B osto n , 1 Sumu . 328 .

1 W. R ob. 229 .
5 Th e Howth a n del, l Spin ks,

5 Housem a n v. Th e Sch oo n er 25—29 . See a lso Th e Louisa , 2 W.

North Ca rolin a , 15 Pet . 40 ; Th e R ob. 221 —224 .

Lea n der, B ee , 260 . See a lso Th e 5 22 A m . L . R . 276.

B la ireau , 2 Cra n ch , 239 .
7 13 L . T. N . s . 65.
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pen sa tion wh en guil ty of m iscon duct or bad fa i th
a pply not on ly to em bezzlem en t

,
but to a n y m iscon

duct
,

—such a s false represen ta tion s
,
ex a ggera ting th e

da n ger or h a rdsh ip
,
a n d to e n ha n ce th e rewa rd

,

spol ia tion
,
sm uggl i n g, a n ob trusion of un n ecessa ry

service
,
a n d a refusa l to a ccep t n ecessa ry or needful

a ssi sta n ce .

1

Com pe n sa tion presupposes good fa i th
,
m eri torious

service
,
com plete resti tution

,
a n d i n corrupti ble Vigi

lance
,
so fa r a s th e property is with i n t h e rea ch a n d

u n der th e co n tro l of th e sa lvors .

2

So , gross n egl igence or wa n ton i n j ury to th e prop
erty sa ved ,3 as a n eglec t to inform th e i n j ured vessel
beforeha n d of imm i n en t a n d secret da n ger when a ble
to give th e wa rn i n g ,“ or th e wilful om i ssio n to com ply
with a Sta te law regul a ting th e ca re a n d custody of

wrecks
,
wil l defea t th e cl a im to compensa tion for sa l

va ge services .“
Misco n duct a s to wrecked property is a fa i l ure to de
l i ver to th e sheriff, a n d l i bel i n a dm ira l ty for sa l va ge .

“

Th e law visi ts a n y em bezzlem en t
,
however sm a l l

w ith a n e n tire forfe i ture of a ll cla im for sa l vage
,

7
e i ther

d irect
,
or by con n ivance with others.

“

1 Harley v. G awley, 2 Sawyer ,
7 ; Th e B ello Corrun es , 6Wh ea t .
152 ; Th e B osto n , 1 Sum n . 341 .

2 Th e B osto n , 1 Sum n . 328 ;

Cromwell v. Th e Isla n d City , 1 Cliff .

229 .

3 Th e Sum n er
’
s A ppa rel, 1 B rown

A dm . 52 .

4 A m erica n In sura n ce Co . v.

Joh n so n , B la tch f. 8: H . 1 0 .

5 Ha rley v . G awley, 2 Sawyer , 7 .

5 H a rley v. G awley, 2 Sawyer , 7 ;Ham ilto n v. Da vis 5 B urr . 2732 ;

Wilkie v. Th e St . Petre , B ee , 83.

7 Lewis v. Th e Elizabeth a n d

Ja n e, 1 Wa re, 43 ; Mason v. Th e

B laireau
,
2 Cra n ch , 240 ; Th e R is

in g Sun , 1 Wa re , 38 1 ; Th e B osto n ,

1 Sumu . 328 ; Cromwell v. Th e

Isla n d City , 1 Cliff. 229 ; s . C . 1

B la ck , 1 2 1 ; Th e B a refoot , 1 En g. L .

8:Eq. 661 Th e Duke ofMa n ch ester ,

2 W . R ob. 470 ; Th e Joh n Perkin s,
1 Law R ep . N . s . 87 ; Ha rley v.

G awley, 2 Sawyer, 7 ; Th e L . T .

K n igh ts , 1 Low . 307 ; Flin n v. Th e

Lea n der , B ee , 262 ; B revoor v. Th e

Fa ir A merica n , 1 Pet . A dm . 99 ;

Th e B ello Corru n es , 6Wh ea t . 152 ;
Th e Dove , 1 Ga ll. 585; Th e Mis
souri

’
s Ca rgo ,

~ 1 Sprague , 270 .

5 Th e B oston , 1 Sumu . 340 ;
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~ 1 77

Where sa l vors stripped a vessel h a ving her name

a n d port pa i n ted on h er stem ,
a n d ca rried th e p rop

erty sa ved directly pa st h er hom e port, they were
guil ty of em bezzl ement, a n d forfeited thei r righ t to
com pensa tion .

1

Th e fra udulent a cts of the m a ster in concea l i n g
a portio n of th e properties sa ved wil l not deprive
th e crew of thei r righ t to sa lva ge on a ll p roperty
sa ved .

2

A cla im for sa l va ge i s i n th e na ture Of a genera l
l ien , a n d a n y irregula r proceed ing on the pa rt of th e
sa l vors furn i shes rea sons to d im in ish th e rewa rd .

“

Th e court wil l m a rk i ts d i sa pprova l of tam pering
wi th th e lo

g ,
by condemning the vessel to pay th e costs

of th e a ctio n .

“

U nslilfuln ess .
— Th e am ount of sk il l a n d knowledge

which sa l vors a re ex pected to possess depends, in a

grea t m ea sure , upon c i rcumsta nces . A l though , ord i
n a rily, where perso n s undertake to perform a sa l va ge
service, th e court wi l l not require them to be finished
na viga tors

,
i t does ex pect th a t they should possess a n d

ex ercise such a degree of pruden ce a n d ski l l i n th e

performance of the ir ta sk a s persons in thei r voca tion
in l ife usua l ly do possess

, a n d a re fa irly ex pected to
d isp lay .

“

Th e court w il l look wi th less len iency upon th e con
duct of i ncom petent persons who a ssume the cha ra cter

Maso n v. Th e B la ireau, 2 Cra n ch , Wa re, 378 . A n d see Th e Floren ce,

240 ; Spurr v. Pea rso n , 1 Mason , 20 En g. B a refoot ,

1 04 . 1 En g. L . 8: Eq . 661 .

1 Th e Sum n er
’
s A ppa rel, 1 B rown

5 Peisch v. Wa re. 4 Cra n ch , 347 .

A dm . 52.
5 Freigh t Mo n ey of Th e A n a

Th e Missouri’s C a rgo , 1 stasis , 1 B en . 16.

Sprague , Ma son v. Th e B la ir 5 Th e Cape Pa cket , 3 W . R ob.

ca n , 2 Cra n ch , 240 ; Th e B os to n , 1 22 - 1 25.

1 Sumn . 328 ; Th e R isin g Sun , 1
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of sa lvors
,
when there a re others present wil l i n g to

en ga ge in th e undertaki n g , a n d com petent to bring i t
to a successful issue .

1

In Th e A tla s
,

2
th e ge n era l rule i s sta ted to be th a t,

wh ere sa l va ge h a s been fi n a l ly effected
,
no m i stake or

error of judgmen t in th e m an n er of procuri n g i t
,
a n d

no m iscon duct short of tha t wh ich is wilful a n d m ay

be considered crim i n a l
,
a n d tha t proved beyo n d a rea

sonable doubt by th e ow n ers resi st i n g th e cl a im ,
wi ll

work a n en tire forfei ture of sa l va ge .

In Th e Duke of Ma nchester
,

“ Th e Neptune,4 Th e
Dygden ,

“
a n d Th e Lockwoods

,

“ wh ich a re c i ted a s au

th orities for th e proposition tha t wa nt of skil l occa
sio n s a forfe i ture of sa l va ge

,
no com plete sa l va ge wa s

effected
,
th e efforts of th e sa l vors, i n co n sequence of

their own negl igen ce
,
resul ting in no benefit to th e

vessel .
A l though i t m ay be a questio n of doubt wheth er
negli gen ce or unski lfulness i n th e “sa l vors will work a n

e n tire forfei ture of sa l va ge
,
sti l l

,
if the p roperty sa ved

susta i n s a n y i n jury in co n seque n ce of such negl igence
or u n skilful n ess

,
th e court wi l l im pose upon th e sa l vors

a pa rt of the burden of th e loss by dim i n i sh i n g thei r
rem un era tion . Th e ex tent of th is dim i n ution is not
m ea sured by th e am oun t of loss or i n jury susta ined

,

but is fram ed upon th e princi ple of proportioni n g . the
d im i n utio'n to th e degree of negligence, not to th e
co n seque n ces.7

1 Th e Dygden . 1 Notes of Ca ses ,
5 Lush . 51 8—528 . See a lso Th e

1 15. See a lso Th e Nep tun e , 1 W . R osa lie , 1 Spin ks , 1 88— 1 9 1 ; Th e
R ob. 297—300 ; Th e Magda len , 31 Magd a len ,

31 L . J . A dm . 22.

L . J . A dm . 22 ; Th e Howth a n del,
5 2 W . R ob. 470 .

1 Spin ks , 25—27 ; The Duke of Ma n
4 1 “7. R ob. 297 .

Ch es ter , 2 W. R ob . 470 ; Th e Lock 5 1 Notes of Cases, 1 15.

wood s , 9 J ur . 1 0 17 ; Th e Joh n B ry 5 9 J ur . 1 0 1 7 .

a n t , 5Irish J ur . 233.

7 Th e Cape Pa cket , 3 W. R ob.
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If
, however, the services of th e sa l vor term ina te be

fore th e negl igent a ct Of th e th ird pa rty ta kes pla ce,
then

,
a s h e would not under such circum sta nces be

a cti n g a s their a gent, they would not, of course, be
answera ble for h is misconduct . Thus

,
wh ere a set of

sa lvors brought a vessel into a posi tion of sa fety from
ordina ry peri l

,
but not to a nchor

, a n d then ga ve h er
in cha rge to a l i censed pilot, i t was h eld tha t they were
not prejudiced in thei r cl a im for sa l va ge by inj uries
subsequen tly ca used to th e Ship through th e negl i gence
of th e pilot . 1
Th e question h a s been discussed (in A m erica ) a s to
how fa r th e ow n er of th e sa lvi n g vessel is responsible
for l osses susta ined by th e property sa ved through th e
u n seaworth i n ess of h is vesse l or th e m isconduct of h is
crew a n d i t h a s been hel d th a t, a lth ough th e ow n er of
a n ordina ry tra d in g - vesse l would not be l ia ble for such
consequences

,

“
a d ifferent rule preva i ls with rega rd to

a l icen sed wreck i n g - vessel . There the m a ster a n d crew
a re em pl oyed by the owner for th e sole purpose of as

sisti n g vessel s in d istress
,
a n d h e i s l ia ble for a n y m is

con duct by th em in th e course of the i r em pl oym ent .
Whoever th e sa l vors m ay be, whether l icen sed wreckers
or not

,
th ey a re not o n ly bou n d to be scrupulously

h on est them sel ves
,
but

,
whilst th e property is i n the i r

custody
,
they a re ex pected to em ploy every rea sona bl e

degree of d il igence to gua rd i t from plun der by others
a n d a n y negl igence in th i s respect wil l a ffect th e amount
of the i r rem unera tion .

“

Sa l vors a re under im pl ied obl iga tions to use good

m a rsun d , Lush . 77 ; Th e Duke of 276; Th e Pa cific , 22 A m . L . R .

Ma n ch ester , 2 W. R ob. 470 . 289 .

1 Th e B om arsun d , 1 Lush . 77.
5 Th e Joh n Perkin s, 1 9 A m . L .

1 Th e Mulhouse, 22 A m . L . R . R . 490 .
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fa i th , honesty , skil l , a n d energy in thei r undertak ing ; to
la nd property sa ved a t th e nea res t port of sa fety , a n d
see tha t i t is properly ca red for.

2 But due rega rd should
be pa id by th e sa l vors to th e co n venience of th e owners
in determ in ing to wha t port the vessel should be ta ken .

“

Th e sa l vors Shoul d not reta i n possession Of th e prop
erty to th e detriment th ereof, or th e inconvenience of

th e m a ster a n d crew .

“

They a re requi red to ex ercise the same degree of
ca re in keep i n g th e property pla ced in th e i r custody
a s a pruden t m a n ordina ri ly ex erc ises in keepi n g h is
own ; a n d negl igence in th is respect e i ther d im i n i shes
th e rewa rd , or works a to ta l forfe i ture of sa l va ge .

“

They a re bound , i n good fa i th , to consul t th e interest
of th e owner, a s wel l a s thei r own .

“

In stripp i n g a n a ba ndo n ed vessel of h er a ppa rel a n d
furni ture, sa l vors a re bO tmd to th e ex erc ise of reason
a ble ca re .

7

A vessel underta king in good fa i th to perform th e

office of sa l vor to a dere l ict vesse l , beld not responsible
for the l a tter ha ving been wholly lost in th e effort to
sa ve h er .

“

N0 cla im for dem urra ge or detention of a sh i p under
wa rrant of a rrest issued by th e unsuccessful prom oters
of a sa l va ge sui t ca n be a l lowed

,
i n th e a bsence of ma la

fides or m a l ic ious negl igence .“

1 Th e Ida L . Howa rd , 1 Low. 3 ' 5 Th e A methyst , 2 Wa re

Th e Joh n Perkin s , 3 I Va re , 89 .

5 The Sum n er
’

s A ppa rel, 1 B rown
7 Th e Sum n er

’
s A pp arel, 1 B rown

A dm . 52 . A dm . 52.

5 Th eElea n ora Ch a rlottaJ Hagg.
5 Th e Laura , 1 4 Wa ll. 336; G il

A dm . 156. A n d see L
’

Espera n ce, 1 h am v. Th e Tyler, 3 Woods . 1 1 1 .

Dods . 46. (A s I was th e proc to r for Th e Tyler,
Th e La dy Worsley , 2 Spin ks I k n ow th a t th e n ame of libella n t

A dm . 253 ; Th e Elea n ora Ch arlo tta , is misprin te d Gilm a n for Gilh am .)
l Hagg. A dm . 156.

5 The Stra th n aver (Privy Co n n
5 Th e Mulhouse , 1 2 Law R ep . cil , 1 L . R . A ppea l Cases,

N . s . 276. 58 .
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SECTION VIII .
— DETENTION OF PR OPER TY B Y SA LVOR S .

It h a s been h el d a t common law tha t, where sa l va ge
is effected on th e h igh sea s, th e sa l vor is en ti tled to
reta i n possess ion of th e property sa ved unti l h is cl a im
h a s bee n sa tisfied .

“

Th is righ t of th e sa l vor h a s been recognized in th e
court of a dm ira l ty , but to a m uch more l im i ted ex ten t,
tha t court looking to a ll th e c ircum sta n ces of th e ca se ,
a n d rega rdi n g th e necessi ty t ha t m ay ex ist for deta in
in g th e property a s a m ea n s of securi n g th e cla im s of
th e sa lvor a s th e very fou n da tion of th e righ t .2
It h a s bee n l a id down tha t when once a vessel h a s
been a ba n do n ed by h er m a ster a n d crew in couse
quen ce of rea l danger

,
for th e purpose of sa ving the i r

l ives, then wha tever persons get possessi on of tha t ves
sel a n d a re com petent to render sa l va ge service

,
h a ve

a ri ght to reta in possession of h er unti l sh e i s e i ther
vol un ta rily g iven up , or they a re d ivested by due

course of law .

“

A n d sa l vors h a ve, under Specia l ci rcum sta nces, been
considered j ustified in taking th e vessel i n to port w i th
out del ayi n g to ta ke on boa rd th e crew wh ich h a d
a bandon ed h er.

4

A n d they ha ve a lso
,
under Specia l c ircum sta n ces

been held e n titled to reta in possessio n of a vessel fou n d
derel i ct, though th e m a ster a n d crew return to h er.

“

1 Ha rtfort v. J o n 1 Lord R ay 1 Th e GlasgowPacket , 2W. R ob.

mon d , 393. See a ls

e

dqwmh olso n v. 306, 312 , 31 3.

Ch apma n , 2 H . B lack . 254 ; Th e
5 Th e Trito n ia , 5Notes of Ca ses .

Nicola i Hein rich , 1 7 J ur . 329 . See Supp . ii. See a lso Th e Da n tzic

a lso to th e same e ffec t Th e R oya l Pa cket , 3 Hagg. 383, 385.

William , Stewart ’s Vice- A dm . 1 1 1 ;
5 Th e O rbo n a , 1 Spin ks , 161 ,

Th e B ee, Wa re , 336; Lewis v. Th e 1 65.

Elizabeth a n d Ja n e , Wa re, 4 1 ; Th e
5 Th e Gertrude, 30 L . J . A dm .

Joh n Gilpin , O lcott , 77 ; B aker v. 130 .

Hoag, 3 B a rb . S . C . R ep . 203.
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order to m a inta in thei r righ ts, i t i s perfectly un n eces
sa ry to rem a i n on boa rd th e vessel wh ich m ay ha ve re

ceived thei r a ssista n ce .

”

When once th e sa lva ge h a s been com pleted a n d th e

vessel brough t into port
,
th e salvors wi l l n o t be justi

fied i n reta in i n g possessio n for a n y grea ter le n gth of

time tha n m ay be necessa ry for th e purpose of securi n g
the i r dem a nds a ga i n st th e ow n er . Th is n ecessi ty th e
court of a dm i ra l ty rega rds a s the very fou n da tion of

th e righ t ; a n d i t h a s even gone SO fa r a s to hold sa l

va ge to be entirely forfe i ted , on th e grou n d , among
others, tha t th e sa l vor h ad im properly kep t possession
of th e property sa ved

,
instea d of del i veri n g i t up to a n

agent of th e owner wh o wa s on th e spot .“
A sa lvor h as a qua l ified property in th e a rti cles sa ved

,

a n d h e need not rem a in in th e a ctua l possessio n in order
to m a i n ta in h is ri gh ts.4
Th e John Perkins, 3 Wa re

,
89 ; Th e B ee , 1 Wa re

,

332 ; Th e Joh n Gilp in , Olcott , 77 ; A B ox of Bull ion
,
1

Spra gue
, 57 ; Th e Missouri ’s Ca rgo , 1 Spra gue, 260 ;

Th e A m ethyst
,
2 Wa re 20 ; Th e Ma ria , Edw .

A dm . 1 75. A n d see the B revoor v. Th e Fa i r A m eri
ca n , 1 Pet . A dm . 87 ; Pa cka rd v. Th e Louisa

,
2 Woodb.

M. 48 ; Ha rtfort v. Jo n es
,
1 Ld . R aym . 393 2 Sa lk .

654 ; Osborne v. R ogers
,
1 Saun d . 264 ; Ba ring v. Day,

8 Ea st
,
57 ; Th e Ble n den Ha l l , 1 Dods. 4 1 4 ; Th e

Cha rlotta , 2 Ha gg . A dm . 361 ; Th e Eugene, 3 Ha gg .

A dm . 156 ; Th e Effort, 3 Ha gg . A dm . 1 65; Th e Queen
Mab

, 3Ha gg . A dm . 242 ; Seam an v. Erie R . R . Co .

,
2

Ben . 1 32 ; Th e Emblem ,
2 Wa re 61 .

1 See Th e H . D . B acon , Newb.
5 Th e Lady Worsley , 2 Spin ks ,

274 ; Th e Emblem , Da veis , 61 . 253. See a lso Th e Towa n , 8 J ur. 220 .

1 Th e GlasgowPa cket , 2W . R ob.
5 Ead s v. Th e H. D. B a co n ,

306. Newb. 274.
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Th e sa l vors may reta in possession of th e goods
sa ved unti l th e proper com pensa tion is m a de for their
trouble .

“

So a s to sa l vors of goods ca st away .

“

If th e sa l vor surrenders th e property to th e owner, to
th e ex ten t Of i ts va l ue he m ay ho ld th e ow n er person
a l ly for a proper sa l va ge com pen sa tion .

“

Th e l ien for sa l va ge takes p recedence of prior m a ri
t ime l iens,“ a n d a ga i n s t a cla im for genera l a vera ge a ris
in g from jettison .

“

Where services a re rendered in ge tti n g a vessel off a
reef

,
i n th e d istribution Of th e proceeds they a re enti

tled to a pr iori ty over a cla im for genera l a vera ge from
a jettison , a l though on e of th e sa lvors h ad th e prom i se
of a th ird pa rty to pay h im .

“

Th e fi n der becomes th e lega l possessor, a n d h is cla im
takes precede n ce of all oth er ti tles .

7

So possession ta ken of a n a ba ndoned vessel g ives th e
righ t to reta in i t til l sa l va ge com pleted, a s a gainst all
others .

“

They ca n n ot be d ivested of the i r i n terest unti l a dju
dica tio n ;

9
a n d there i s no d ifference In prin ciple before

a n d a fter property is brough t to a pla ce of sa fety .

“0

1 H artfort v. Jon es . 1 Ld . R aym .

393 ; B a rin g 0 . Day , 8 East , 57 ; Th e

Glasgow Packet , 8 Jur. 675; Th e

Towa n ,
8 Jur . 222 ; Cla rk v. Ch am

berla in ,
2 Mees . 8: W. 78 .

1 Ha rtfort v. Jo n es , 1 Ld . R aym .

363 ; 2 Sa lk . 656; Clayto n v. Th e

Ha rmo n y , 1 Pet . A dm . 74 .

5 Seama n v. Eric R . R . Co . , 2

B e n . 1 32 ; Th e Emblem , 2 “(a re

61 .

5 B a rn ey v. Ea to n , 1 B iss . 242 .

5 Th e Spa uldin g, 1 B rown A dm .

310 .

5 Th e Spauldin g, 1 B rown A dm .

310 .

7 Th e Joh n Wn rts , Olcott , 470

Lewis v. Th e Elizabeth a n d Ja n e, 1
Wa re, 41 ; Wilkie v. Th e St . Petre ,

B ee , 83.

5 Th e Joh n Gilpin , Olcott , 81 ;
The Ma ria , Edw. A dm . 1 75; Th e

Eugen e , 3 H agg. A dm . 156 ; Th e

Queen Mab, 3 Hagg. A dm . 242 ; T he

Da n tzic Pa cket, 3 H agg. A dm . 383 ;

Th e Effort , 3Hagg. A dm . 1 65; Ha n d

v. Th e Elvira , G ilp . 60 .

5 Th e Nicola i Hein rich , 22 En g.

L . 8: Eq . 615.

1° The Missouri’s Ca rgo , 1

Sprague, 270 . d is tin guish in g Th e

B oston , 1 Sum n . 328 .
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A fter a vesse l h as been b rough t i n to port by sa lvors
,

h er owners ha ve no rig ht to ta ke h er to a n other port
w i thout th e co n se n t of th e sa l vors.

1

A sa l va ge serv ice in ra is i n g a n d preservi n g a steam er

h a s a p riori ty of l ien over cla im s for wa ges ea rned a n d

supp l ies furn ished before th e a ccident .“
Th e agreem e n t to p ay sa l va ge crea tes a va l id l ien ,

3

but prior l ie n - ho lders a re not co n cl uded a s to th e

am ount of com pensa tion a greed ou .

4

Th e fa ct tha t a sa lvor is a lso a mortga gee of th e
sa l ved vessel does not deprive h im of h is preferred
cla im to sa l va ge .

“

By th e Sta te sta tute of Ca liforn ia
,
A pri l 1 0

,
1 850,

concern i n g wrecks, th e title to wrecked property
,

whether a wreck in th e tech n ica l sen se of th e term ,

or flotsam, j etsam,
or liga n , or a bando n ed in a tem pest

w ith n o buoy a tta ched, i s not. d ivested out of th e true
ow n er

,
n or wil l th e si n ki n g a n d a ba n do n m en t of a ves

sel d ivest th e ow n ers of title .

“

Th e ri gh ts of sa l vors a re not lost by a tem pora ry
lea vi n g '

;
7
so

,
if rel ieved by other sa l vors they do not

lose the ir ri gh ts.

“

Th e question wil l a lways resolve i tself i n to a consider
a tion Of c ircum sta n ces a tte n di n g ea ch pa rticula r ca se .

9

1 Th e B len den Ha ll , 1 Dods. 4 1 4 ; Th e Elizabeth a n d Ja n e , 1 Wa re
,

B a rn ey v. Ea to n , 1 B iss . 242 . 44 ; Th e A quila , 1 C . R ob. 32 .

1 Co llin s v . Th e Fort Wa y n e , 1 H a rley v. Gawley, 2 Sawyer , 7 ;
B on d , 484 ; The Neptun e , l Hagg. B aker v. Hoag, 7 N . Y . 555; Hamil
A dm . 227 ; Jo n es v. Th e Massa soit , ton v. Da vis , 5B a rr , 2732.

7 Law R ep . 522 .

7 Th e A meth yst, 2 Wa re

5 Th e IVilliam s , 1 B rown A dm . 20 .

21 6; Th e Emulous , 1 Sum n . 207 ;
5 Th e He n ry Ewba n k , 1 Sum n .

Th e Cen turio n , 1 “f a re , 477 : B earse 400 ; Th e A methyst , 2Wa re

v. Pigs of Copper , 1 Story, 31 4. 20 ; Th e Euge n e , 3 Hagg. A dm . 156;
5 Collin s v. Th e Fort Wayn e, 1 Th e Effort , 3 Hagg. A dm . 1 65; Th e

B o n d , 476. B le n de n Ha ll, 1 Dods . 414.

5 Th e B ee , 1 Wa re, 33
2 ° Ha rley 1 Th e Sa lacia , 2 Hagg. A dm .

v. Gawley, 2 Sawyer, 1 0 ; Lewis v. 262 .
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Th e French law of sa l va ge h a s l i ttl e ana logy with
th e En gl ish or A meri can .

It is foun ded on Lois, ordon n a n ces, de
’

cla ration s, régle

men ts
,
a rréts da Con seil d

’

Etat, cl autres documen ts

Th e curious who desire to ex am i n e i t I refer to
Code Ma ri time

, pa r A . B eaussa n t . Pa ris,
Tom e ii. pp . 97— 1 60, 547—549, 629, 639, 641 , 642.



LIENS OTHER THA N SA LVOR S’.

CHAPTER III .

LIENS OTHER THA N S A LVOR S’.

SECTION I.
— CU STOM—HOU SE DU TIES .

IN th e ca se of Tucker et a l. v. Th e Ba rk Ma ry C.

Porter a n d Ca rgo ,“ i t wa s hel d tha t duties, i n the order
of paym ent; consti tute a prior debt ; they belong to
th e government ; a re .

rega rded a s the cla im m a de by
th e suprem e a uthori ty of a na tion .

Held
,
a lso , tha t duties a re not possessed of a n y pecu

lia rity distinct from other l iens, m aking i t necessa ry for
th e court to deduct them ,

a n d consider the ba la nce
only a s representing th e property sa ved .

In th e ca se of Th e Jubilee,“ th e sa le wa s ordered free
of duties . But see note 1 to Th e Wa terloo, 1 B la tch f.
How. 1 28 .

In Th e Concord ,“ i t i s decla red th a t goods brough t
by super ior force into th e U nited Sta tes a re not deemed
to be so im ported in th e sense of th e law

,
a s n ecessa

ri ly to a tta ch th e righ t to duties .
”

SECTION II . A DMIR A LTY LIENS.

Th e m a ri tim e l ien is adop ted from the civil law, a n d

im ports a ta ci t hypoth eca tion of th e subject of th a t
l ien .

“

1 U . S . District Court , District 5 9 Cra n ch , 337 .

of South Ca rolin a , Magra th , J . (n ot 5 Va n dewa ter v. Mills , 1 9 How.

reporwd).

1 3 Hagg. 43.
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It i s a jus in re without possessio n
,
or a n y righ t of

possession ,

“
a ccom panies property i n to th e h a n ds of a

bon a fide holder,“ a n d ca n be ex ecuted or divested on ly
by a proceedi n g in rem.

“

Ma ri time l ien s a re strictij uris, a n d not to be ex tended
by im pl ica tion or con struction .

“

A gen era l m a ri time l ien ca n only ex i st on m ova ble
th i n gs enga ged in na viga tion

,
or th ings th e subject of

comm erce o n th e h igh sea s
,
or on na viga ble wa ters .

“

Th e l ia bi l ity of th e Sh ip a n d responsib i l i ty .Of th e

owners a re co n vertible term s .“
It a tta ches on th e order of th e owners

,
m ade ex

pressly on th e cred i t of th e vessel .7
A ll m a ri tim e l ie n s ex ten d equa l ly to th e proceeds

a risi n g from th e sa le of th e vessel
,
a n d a re to be sa tis

fied out of them ha vin g once a tta ch ed
,
i t fol lows

proceeds into the h ands of a ssig n ees .“
A cha rter- pa rty gives n o m a ri time l ien on th e vessel
unless ca rgo is l aden un der it .

10

Th e ow n er of a vessel injured by a col l ision h a s
no l ie n or cla im upon th e insura nce received by h er
owner .
No lien ex ists upon a vessel for '

th e prem ium for i ts
insurance by th e ow n ers for their own ben efit.”
Th e m a ster, in a fore ign port, m ay b ind th e owners

1 Va n dewa ter v. Mills , 1 9 How .
7 Th e Ka loram a , 1 0 Wa ll. 21 7 .

5 Th e Siren , 7 Wa ll . 152 .

1 Va n dewa ter v. Mills , 1 9 How .

5 Cutler v. R a e , 7 How . 729 .

82 ; Th e Fero n ia , Law R ep . 2 A dm .

1° Th e A sa Eldridge, 8 Fed . R ep .

8: E . 65. 720 Va n dewa ter v. Mills , 1 9 How.

5 82 .

5 Th oma s et a l. v. Osborn , 1 9
1 1 Th e Pesh tigo , 9 Cen t . Law

How . 22 . Jour . 285.

5 Th e R ock Isla n d B ridge, 6Wa ll. 1 1 6 Cen t . Law Jour . 261 Th e

2 13 Joh n T . Moore, 7 In s. L . J . 207 .

5 Freema n v. B uckin gh am , 1 8

How. 1 89 .
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presumption tha t they were properly furnished on th e
credi t of th e vessel .“
It is sufficien t to prove th a t th e necessa r ies were or
dered

,
a n d were i n the i r na ture gen era l ly necessa ry .

“

Wh a tever is fit a n d proper, a n d wh a tever a prudent
owner would ha ve ordered

,
if present

,
i s w ith in th e

m ea n i n g of th e word necessa ries .” 3

In ca se of ex trem e necessi ty
, th e presence of th e

ow n er wi ll n ot a ffect th e va lidi ty of th e l ien .

“

U n der th e gen eral m a ri time law
,
the impl ied l ien a t

ta ches o n ly on fore i gn vessel s.“
Th e a ctua l residence '

of th e own er furn ish es th e test
of th e cha ra cter of a vessel a s foreig n or dom estic .“
Th e genera l m a ri time l ien does n o t a tta ch to vessels
enga ged in i n terna l comm erce

,

7 but on ly to vessel s in
a foreig n port ; “ a n d for th is purpose th e Sta tes a re
deem ed forei gn to ea ch other .9
Th e m a r i tim e l ien does not a tta ch on a contra ct

m ade on land
,
a n d to do work with in th e body of the

county .

“0

SECTION III .
— LIEN OF MA TER IA L- MEN .

Ma teri a l - m en h a ve a threefold securi ty, — th e m a s

ter
,
th e owners, a n d th e vessel .“

1 Th e Ka loram a , 1 0 Wall. 204 ;
5McA llister v. Th e Sam Kirk

Th e Lulu , 1 0 Wa ll. 1 92 . ma n , 1 B on d , 369 .

1 Stroder v. Th e Collier , 2 Pittsb.

7 R aymon d v. Th e Ellen Stewa rt ,
R ep . 304 . 5McLea n , 269 .

5 Th e Gra pesh ot , 9 Wa ll. 1 29 ;
5 Th e Steph en A llen , B la tch f. 8:

Th e Gust avia , B la tch f. 8: H . 1 91 . H . 1 78 ; Th e A urora , 1 IVh ea t . 96;
5 Th e Grapesh ot , 9 Wa ll. 1 29 ; New Jersey Steam N a viga tion Com

Th e Guy, 9 Wa ll . 758 ; Th e Lulu ,

1 0 Wa ll. 1 92 ; Th e Ka lorama , 1 0 1 Th e B elfast , 7 Wa ll . 624 ; Th e

Wa ll. 21 4 . Ka loram a , 1 0 Wa ll. 2 1 2 ; Leveri n g
5Th om as el a l. v. Osborn , 1 9 How . v. B a n k of Columbia , 1 Cra n ch C . C .

22 ; Th e Steph en A llen , B la tch f. 8: 152 .

H . 1 8 1 ; R am say v. A llegre, 1 2
1° Ph illips v. Th e Th om as Sca t

Wh ea t . 61 1 . tergood , G ilp . 7 .

1 1 Th e Ch usa n , 2 Story , 468 .



LIENS OTHER THAN SA LVOR S ’. 1 93

Th e genera l m a ri time law gives a l ien for necessa ry
repa i rs a n d suppl ies furnished to a fore ign vessel ,“
unless i t a ppea rs tha t th e lien was waived ,“ ‘

Or unless
i t ca n be i n ferred tha t th e m a ster h as m o n ey , or the
owner cred i t.“
A ll tha t i s necessa ry to crea te th e l ien is tha t th e
suppl ies be a ctua l ly furnish ed .

“

Th e genera l m a ri tim e l ien does not a tta ch in fa vor
of m a teria l -m en for suppl ies furn i shed to a vessel a t
h er hom e port,“ even if th e vessel be enga ged in
forei gn comm erce.

“

Where th e suppl ies a re furn ish ed under c ircum
sta nces showing a n i ntent to trust to th e personal
cred i t of th e m a ster, owner, or other persons inter
ested , no lien a r ises .“
A contra ct for necessa ry repa i rs to a vessel in a

fore ign port crea te s a l ien under th e m a ri time law ,

8

notwi thsta nding th e owner wa s present, if done on the
cred i t of th e vessel ; 9 b ut necess i ty for th e repa i rs a n d
for cred it m ust be
Th e m a ster is bound to a pply m oneys in h is h a nds
towa rds th e repa i rs before h e ca n hypotheca te .

“

Necessi ty for cred i t is proved where such circum
sta n ces of ex i gency a re shown a s would induce a pru

dent owner to order th e repa i rs .”
1 Th e St. Jago de Cuba , 9 Za n e v. Th ePresiden t, 4Wa sh . C. C.

Whea t . 409 .

1 Th e Steph en A llen , B la tch f.
5 Th e A urora , 1 1Vhea t . 96 ;

H. 1 81 ; Th e Gra pesh o t , 9 Wa ll. 1 29 , Ph elps v. Th e Cam illa , Ta n ey , 400 .

d istin guish in g Th e Eledo n a , 2 B en .

5 Th e K a loram a , 1 0 Wa ll. 204 ;
31 ; s . C . 1 0 B la tch f. 512 . Th e Cus ter, 1 0 Wa ll . 215.

5 Th e Pa tapsco , 1 3 Wa ll. 329 .

1° Th e James Guy, 5B la tch f. 496;
5 Th e Ca rbaga , 3 B la tch f. 75. s . C . 1 B en . 1 1 2 ; Th e Grapesh ot, 9
5Th e Ma ry B ell, 1 Sawyer, 1 35. Wa ll. 1 29 .

5 Th e Edith , 1 1 A m . Law R eg.

1 1 Th e Packet , 3 Maso n , 255.

214 ; Th e Circa ssia n , 12 A m . Law 1 1 Th e Gra pesh ot, 9 Wa ll. 1 29 ;

R eg. 29 4 ; 5A m . L . T . 482 . Th e Lulu, 1 0 Wa ll . 203.

7 The Sea Flower, 1 B la tch f. 361
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Contra cts for repa irs to be m ade a t the wha rf are
m a r i tim e.

1

Th e suppl ies m ust a ppea r to be rea sona ble , or th e
m o n ey a dva n ced for them to ha ve bee n wa n ting ; a n d
there m ust be n o th ing to repe l th e ordi n a ry p resum p
tion th a t th e m a ster a cted under th e a uth or i ty of th e

owners .2
It is n o objection tha t th e owner wa s present when

th e suppl ies were furnished in a fore i g n port,3 or tha t
h e ga ve d irection s in person

,

‘ if th e underta ki n g wa s
tha t they were to be on th e credi t of th e vessel .6
But

,
where th e repa irs a n d suppl ies were furn ished a t

th e request of th e owner, they were presum ed to be fur
n ish ed on h is cred i t .6
Th e services must be m a r i time to secure th e l ien .

7

U n der th e common law a sh ip - ca rpenter or a sh i p
wrigh t h a s no l ien for repa irs a fter th e vessel h a s
pa ssed out of h is possessio n ,

o n a contra ct m a de on
l and

,
a t th e pla ce of th e owner ’s residen ce.

8

Stevedores ha ve a l ien o n th e vessel for wa ges ; 9 but
there a re decisions Opposed to th e righ t to proceed in
rem for th is class of service.

A stevedore h as n o m a ri tim e lien for services in load
ing a n d stori n g ca rgo .

1 0 In Fla n a ga n v. Shi p Q ueen
of th e Ea st,1 1 Judge Pa rdee, C ircui t Judge, sa id

1 E9: p a rte Ea sto n , 95U . S . 75.

7 Pa cka rd v. Th e Louisa , 2Woodb.

2 Th e Fortitude , 3 Sum a . 247 . M . 53 ; Fla h erty v. Doa n e, 1 Low .

3 Th e Ka loram a . 1 0 “
'

a ll. 204 ; 150 .

Th e Custer , 1 0 Wa ll. 5215.

9 Th e Gen era l Smith , 4 Wh ea t .

1 Th e Gra pesh ot , 9 Wa ll. 1 29 ; 438 ; Th e Ma rio n
u
l Story , 68 ; s . c .

Th e Lulu , 1 0 lVa ll. 1 92 ; Th e Ka le 3 Law R ep . 250 .

ram a , 1 0 Wa ll . 208 ; Th e Guy. 9
9 McCa rty v. Sch oon er Sen ator,

Wa ll. 578 , d istin guish in g Th om a s 1 Flipp . 609 .

cl a l. v. O sborn , 1 9 How . 22 ; Pra tt v.

1° Th e A m strel, B la tch f. H.

R eed . 1 9 How . 359 . 21 7 ; McDerm ott v. Th e S . Gowen s,
5 Th e Ka loram a , 1 0 W

'

a ll. 20 1 . 1 Wa ll. J r. 370 .

Th e Ma ry B ell, 1 Sawyer , 139 1 1 Eastern District of Louisian a ,
Th om as cl a l. v. Osborn , 1 9 How. 22 . May, 1 882 (un reported).
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Th e lender ofmoney, i n a foreign port, h as a l ien for
h is a dvances m ade for th e paym ent of necessa ry ex

penses,1 whenever i t would a tta ch for th e necessa ries
them sel ves ; 2 a n d necessa ries i n cl ude m o n ey .

8

Borrowed m oney is to be pla ced o n th e same foot
in g a s th e purpose for which i t is borrowed . Where
th e la tter is of a m a ri tim e ch a ra cter, a n d h a s a l ien a t

ta ch ed thereto , whether by th e genera l or th e local law,
th e m o n ey a dva nced to m eet it h as a n equa l digni ty .

4

If th e len der h a s a cted in good fa i th
,
a n d without a n y

knowledge or suspicion of th e ex istence of fun ds or
persona l credi t, or could n ot, upon rea so n a ble i n qui ry,
a cquire k n owledge th ereof, th e owner is bound , n otwith
sta n di n g they ex isted or m i gh t ha ve been obta ined .

5

Th e l ien for a dvances for necessa ries ta kes priori ty
over ex istin g mortga ges to cred i tors a t th e hom e port .6
In th e ca se of Th e A thenian

,

7 Brown , D. J sa id

Th e ca se bei n g on e of sa lvage , l ibel la n ts a re en ti tled to be
pa id first , even before th e seamen whose wages were ea rn ed

prior to these services, si n ce it is owi n g to their ex ert ion s tha t
a n ythi n g rema i n s to which th e. l ien of th e seam en ca n a t ta ch .

(Th e Sel i n a , 2 No tes of Ca ses, 1 8 Th e Ma ry A n n , 9 J ur . 94 ;

Th e Pa n thea , 1 A sp . Ma r . Law Cases , Th e comm is
sio n ers w il l amen d th e report by classifyi n g th e cla ims as

follows : 1 . Sa lvage services ; 2. Seamen
’

s wages ; 3. C la ims
Of tugs a n d m a teria l -m en , those Of a la ter yea r ra n ki n g those
of a former ; 4 . Dom es tic cla ims . (See Da lstrom v . Schoon er
E . M . Davidson , 1 Fed . R ep . 259 ; M a rrio n B la cksm ith

1 Wa in wrigh t v. Crawford , 1 7 4 Th e Guidin g Sta r , 9 Fed . R ep .

How . 477 ; Th e Em ily B . Souder, 521 .

1 7 Wa ll. 666; Th e Neversin k , 5 5 Ca rrin gto n v. Prat t , 1 8 How .

B la tch f. 539 . 63 ; Th om as et 0 1? v. Osborn , 1 9
1 Th e Lulu, 10 Wa ll . 1 92. How . 226.

3 I n sura n ce Co . v. B a rin g, 20 Th e Em ily B . Souder, 1 7 Wa ll.

Wa ll . 163 ; Min ten v. May n a rd , 1 7 666.

How . 477 ; Tod v. Th e Sulta n a , 1 9 7 Th e A th en ia n , 3 Fed . R ep .

How. 362. 248 .
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Wreck i n g CO . v. Steamboa t H. C . Yeager , 1 Fed . R ep . 285

Mayo v. C la rk , 1 Fed . R ep .

For th e order in wh i ch cla im s a re pa id , see a l so Th e
Ci ty of Tawa s.

l

SECT ION IV.
— PR IOR ITY OF LIENS .

Pr ivileged l iens a re ma tters of strict ri gh t, not to be
ex te n ded by construction to ca ses not wi th in th e law
which confers them .

2

Th e order of distri bution or ma rsha lh’n g th e proceeds
i s settled by th e court, a ccord ing to th e lega l p riori ty ;
a l though th e court some times refers i t to th e clerk to
report th e cla im s a n d th e order of preferences. In

cla im s of th e same rank
,
th e o n e first comme n c ing h is

proceedi n gs i s preferred in th e distrib ution . Th e pa rty
first seizi n g holds th e property a ga inst a ll other cla im s
of no h igher cha ra cter . Deb ts hold ing a h igher rank
a re pa i d in ful l, to th e ex cl usion of those of lower rank .

To th e report of th e clerk ex ceptions m ay be taken , a n d
th e court dec ides to m a in ta in

,
amend

,
reject, or re- refer

th e report.
Th e seamen

’

s l ien for wa ges i s postponed only to
tha t of l ibel la n ts i n a ca se of col l is ion under th e law
of re ta l ia tion .

8 Th e l ien for sa lva ge ta kes preference
of prior m a ri tim e l iens.
Th e l ien for suppl ies should be preferred to the
cla im of forfe i ture to th e govern ment

,
where th e pa r

ties were i n nocent of a n y knowledge of the i l l ega lity
of the voya ge .

‘

In th e ca se of Th e Lil l ie La urie ,5 it was hel d tha t
1 3 Fed . R ep . 1 70 .

1 Th e En terprise , 1 Low . 455.

3 Va n dewa ter v. Mills, 1 9 How.
1 Th e St . Jago de Cuba , 9Wh ea t .

82 ; Th om as et a l. v. Osbor n , 1 9 How . 409 .

22 ; Pra tt v. R eed , 1 9 How . 359 ;
5 The Lillie Laurie, Circuit

Tod ct al. v. Th e Sulta n a , 1 9 How. Court , Eas te rn Distric t of Tex as,

362 . Dec . 3, 1 880 , Woods , Circuit Judge.
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th e cla im for sa l va ge wa s enti tled to priori ty Of pay
ment over th e cl a im s of m ortga ges, whether th e sam e

were registered before or after th e origin of th e sa l

vor’s cla im .

In th e ca se of Th e Li l l ie La urie
,

1 i t wa s held tha t
th e sa l vor’s cla im wa s en ti t led to pri ori ty of paym ent
over debts contra cted subsequent to th e da te of h is

cla im for suppl ies furn ished in th e hom e port
,
a n d

which a re m a de a l ien upon th e vessel only by Sta te
law .

They m ust be en forced wi th i n a rea so n a b le time
,
or

they wil l n ot a va i l a ga inst a bon a fide purcha ser without
not ice .

2

There m ust be someth ing m ore tha n m ere la pse of
time i t m ust be unrea son a ble neglect a n d delay, Oper
a ting to th e i n j ury of th ird perso n s .

3

Th e genera l m a ritime l ien m ay be wa ived by a n y

a ct inconsi sten t with its co n tinua n ce .

4

Th e l ie n is n ot ex ti n guished by a cceptance of a note
,

unless th e contra ct wa s to a ccep t th e less security for
th e grea ter .5

SECTION V.
— LIENS ON DOMESTIC VESSELS .

U nder th e genera l m a ri tim e law a l ien o n a domesti c
vessel i s not im pl ied,6 no l ien a tta ch ing without a spe

cia l sta tute .

7

1 U n ited Sta tes Circuit Court ,
Eastern District of Tex as , Woods ,
Circuit Judge , Dec . 3, 1 880 .

9 Th e Gen era l Ja ckso n , 1

Sprague, 554 ; s . C . 7 Law R ep . N . s .

324 .

8 Th e Prospect , 3 B la tch f. 526.

4 Th e A n n C . Pra tt , 1 Curt . 348 .

5Th e A ugusta , 1 Dods . 283,

446; Th e Hun ter , 1 Wa re , 249 ;
De Wolf v. Howla n d , 2 Pa in e, 364.

Th e Circassia n , 1 1 B la tch f.

Th e B elfast , 7 Wa ll . 624 ; The

Edith , 5B e n . 436 ; s . C . 1 1 B la tch f.

451 .

7 Leon v. G a lcera n , 1 0 Wa ll.

1 92 ; Edwa rds v. Elliot , 2 1 Wa ll.

556; Th e Globe, 2 B la tchf .
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th is l ien ' i s l ost on surren deri n g possession
,

l or by a

vol unta ry relea se of possessio n .

2

Th e l iens u n der th e common law do not a tta ch wi th
out possession ?
Contra cts for bui ld i n g a n d furnish i n g m a teria l s for
build i n g vessels a re i n the ir . n a ture m a r i tim e ; a n d

Sta te sta tutes m ay crea te l iens which wi l l be enforce
a ble in a dm ira l ty.

4

SECTION VIL— LIEN FOR WH A R FA GE.

A s a ga inst a forei gn vessel a l ien a tta ches for wha rf
age, which i s e n forcea ble in a dm i ra l ty in rem,

or by a
l ibel in p erson am a ga i n st the owner ?
A ncient codes usua l ly trea t such contra cts a s m a ri
time , for which the sh ip or vessel i s l ia ble ? Such
cha rges consti tute a l ien ; 7 they a re th e subjects of
a dm ira l ty juri sd i ction ?

SECTION VIII .
- LIEN FOR WA GES .

See SEAMEN, Cha p ter V. , Section IV.

' SECTION 1X .
- DIVESTMENT OF LIENS .

When th e sh i p is lawful ly sold
,
the purcha ser takes

a n a bsolute ti tle divested of a ll l iens
, a n d th e l i ens a re

tra nsferred to th e proceeds ?

1 Th e A lida , A bb. A dm . 1 71 ; B la tch f. 466; Ca lkin v. U n ited

Cun n in gh am v. Ha ll , 1 Cliff. 48 ; Sta tes , 3 Ct . Cl. 297 ; Th e Harriso n ,

Mea n y v. Hea d , 1 Ma ss . 31 9 . 2 A bb. (U . S .) 74 .

2 Th e Ka loram a , 1 0 Wa ll. 204,
5 Ex p a rte Easton , 95U . S . 68 .

den yin g Th e Zodiac , 1 Hagg. A dm .

5Maggie H amm on d , 9 “’
a ll.

320 . 435; Ex p orts Easto n , 95U . S . 76.

5 Th e Ka lorama, 1 0 Wa ll. 204 ;
7 Ex pa rte Easto n , 95U . S . 76.

Westerdell v. Da le, 7 Term R ep .

5 Ibid .

9 Th e A melie, 6 Wa ll. 30 ; Hill
4 Th e Ka loram a , 1 0 Wa ll. 204 ; v. Th e Golden Ga te, 6 A m . Law

Surp . a n d R em . of Th e Edith , 1 1 R eg. 1 73.
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In th e ca se of Th e Trenton , l under th e hea ding
A dm ira l ty Sa les — Liens,” i t i s sa i d tha t by th e laws

of most, if not all, c ivi l i zed na tio n s th e sa le of a vesse l
by proceedi n gs in rem,

i n a court of competent j uris
d iction

,
ex tinguishes a ll l iens upon h er, a n d vests a

clea r a n d i n defea sib l e ti tle i n th e purch aser .
This i s n ot th e law of Engla nd a n d A merica a l one .

Th e Comm erc ia l Code of Fra nce conta ins sim i la r pro
visions rega rdi n g the j ud icia l sale of ships .
A rti cle 1 93 : In comm enting upon th is a rticle, Du

four observes (2 Droi t Ma ri time, 47) Moreover
,
th e

sa le upon se i zure h a s a lways h ad th e effect, i n our law,

of purgi n g th e i ncum bra nces wi th w h ic h th e property
wa s cha rged .

”

Th e decree clea rs a ll l iens,” sa id
Loysel, p . 53.

A rticle 766 of the Germ an Merca ntile Code ex pressly
provides tha t th e l ien of sh ips

’ cred i tors upo n th e ves

sel becom es vo i d by a compulsory sa le of th e vessel i n
a hom e port ; the purcha se-m oney ta kes th e pla ce of

th e sh ip , a s rega rds the sh i p ’s cred i tors . Th e sh ip’s
credi to rs m ust be publ icly summoned to protect the i r
ri gh ts . In other respects

,
th e provisions regula ting th e

p roceedings for a sa l e a re reserved to th e laws of th e
va rious countries .
Th e six hu n dredth a rticle of th e Spa n ish Code is
equa l ly ex pl ic i t . Sim i la r provisio n s a re fou n d in a r

ticle 1 398 of the Portuguese, a rticle 1 93 of th e B el

gia n, a rticle 290 of th e Ita l ia n
, a rticle 840 of th e

Ch i l ian , a n d a rticle 477 of th e Bra zi l ia n Code .

The Master .
_ Th e sh i p is, by th e genera l ma ritime

law, hel d responsi ble for th e torts a n d m i sconduct of
th e m a ster a n d crew .

2

x 4 Fed . R ep . 657 .

a U n ited Sta tes v. B rigMalek A del, 2 How. 234 .
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Th e m a ster m ay m a inta in a n a ction in th e a dm i ra l ty
in p erson am,

but not in rem,
for h is wa ges.1

Th e m a ster of a vesse l h a s no l ien in a dmira l ty for
h is wa ges .

2

A l ie n for leakage wil l not a rise where th e services
were re n dered to th e vessel in h er hom e port .“
A cl a im for lockage i n a publ i c na viga ble river is
cog n i za b le by a court of a dm i ra l ty ?
In Th e Youn g Mecha nic

,

5 Judge Curtis rem a rk ing,
wh a t m ust ha ve struck every o n e whose duties requ ire
h im to co n s ider i t, tha t though th e na ture of a dm i
ra lty l ien s h as doub tless long been understood , i t does
not seem to ha ve been described with ful n ess or pre
cision in E n gla n d or in th is country .

”

He then enters
upo n a n ex am ina tion of i t, a n d i l lustra tes i t i n a m a n

n er wel l worthy of a ttention . He d isti n guishes i t from
a n equi ta ble l ien

,
a n d a dopts th e defini tio n by Poth ier

of a n hypotheca tion , a s a n a ccura te descri p tion of a

m a ri tim e l ien under our law, the righ t wh ich a cred
itor h a s in a th i n g of a n other, wh ich ri gh t co n sists in
th e power to ca use tha t th i n g to be sold in order to
h a ve th e debt pa id ou t of th e pri ce.

In th e ca se of Mordeca i CO . v. Th e Schooner Ma ry
Eddy a n d Owners,“ th e a ble a n d lea rn ed judge c i tes th e
foregoing, a n d says tha t th e m a ri tim e l ie n in genera l
g ives no r igh t to th e creditor to take possession ; tha t
is ex ecuted by th e suit in rem .

U pon th e a rri va l of th e sh i p
, if th e l oa n I s not re

pa i d w i th in th e tim e prescribed , proceedi n gs m ay be

1 Hammon d v. I n sura n ce Co .
, 4

4 Ibid .

Ma so n , 1 96.

5 2 Curt. C . C . 404 .

2 Th e Sh ort Cup, 6 Fed . R ep .

5 U . S . Dist . Court , Dist . of

630 South Ca rolin a , Magra th , J . (n ot5Mon o n gah ela Nav. Co . v. Tug reported).

B ob Con n ell, l Fed . R ep . 21 8 .
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Th e m ortga gee of a vessel sunk by a col l ision is en
ti tled , for th e protection of h is m ortga ge interest

,
to

come i n o n peti tion a s co - l i bel lant in a libel filed - by
the owners a ga in st th e offend ing vessel . l
For com peting l iens, see further

,
Ma cla ch la n

’

s trea
tise on th e Law of Merch a nt Sh ipp ing , pp . 651 — 657

(2d cd .

, London ,
By the ge n era l m a ri time law there a tta ches upon a
wrong - doing vessel a n d h er frei gh t a m a ri tim e l ien to
the ful l ex tent of the dam a ge done .

2

Th e m a ri time l ien for damage by col l ision a tta ches
to th e sh ip a n d a ll h er a ppurtena n ces

,
to the frei gh t

which h a s a ctua l ly a ccrued due, a n d to subsequent
a ccre tions in th e va l ue of th e sh ip a rising from repa i rs
done a fter th e period when the dam a ge was occa sioned ,
when such repa irs were done by the owner a t h is own
ex pe n se ?
A l ibel z'n rem cannot be m ain ta ined for services in
naviga ting a raft Of l ogs .

4

U pon genera l principles the servi ces of a stevedore
a re m a ri time in the i r c ha ra cter, a n d , when perfor med
for a fore ign sh ip, he h as a l ien thereon for th e va l ue
thereof“
A vessel is i n a forei gn port

,
in th e '

sen se of the
ma ri tim e law

,
when sh e i s in a port without the Sta te

wh ere sh e belongs a n d h er owner resides.

“

Th e port in wh i ch th e owner of a vessel resides i s
h er hom e port, a l though she h as a forei g n registry, a n d
sa ils under a foreign flag.

7

1 Th e Gra n d R epublic , 1 0 Fed .
4 A R aft of Cypress Logs, 1 Flip

R ep . 398 (J a n . 28 , pin , 543.

1 Ma ude 8:Pollock ’s Law ofMer 5 Th e Ca n ada , 7 Fed . R ep . 1 1 9.

ch a n t Sh ippin g, vol. i. p . 61 9 (4th
5 Ibid .

cd . , Lo n do n ,
7 Th e B rig E. A . B a rn ard , 3

5 Kay’s Law rela tin g to Sh ip Fed . R ep . 7 12 (Jun e 4 , re

m a ster a n d Seamen , vol. ii. p . 9 1 7 ported by Fra n k P. Prich ard , of th e

(Lo n don , Ph iladelph ia B ar.
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Th e serv i ces of a stevedore in l oa di n g a vessel in
h er hom e port do not crea te a m a ri tim e l ien .

l

Con tra , a stevedore h a s a l ien upon a foreign vessel
for h is services, rendered a t th e request of th e m a ster
in a ca se in wh ich th e vessel i s to stow th e ca rgo .

2

Th e services of a wa tchm an a n d sh i p - keeper
,
ren

dered wh i le th e vesse l i s in port, do not crea te a m a ri
time l ie n .

“

Th e sh ip - keeper of a dom esti c vessel ca nnot sue even
in p ersomzm i n th e a dm ira l ty ?
Th e present rules a n d th e decisions of the Suprem e

Court crea te no d istinction between th e l iens on a do

m estic vessel , given by th e loca l law,
a n d l i ens under

th e genera l m a ritime law ?

Th e owner of a ca rgo h a s no l ien upon th e vessel
for th e brea ch of a con tra ct of a ffrei gh tm ent

,
unti l th e

ca rgo
,
or som e portion , h a s been la den on boa rd or

delivered to th e ma ste r.“
In order th a t a sh i p- owner m ay reta i n a l ien on the
ca rgo for fre igh t, i t should not be del ivered to the con
si gnee. Th is rule i s not a bsolute but

,
i n th e ca se of

a n understand ing between the pa rties th a t the l ien
m ay rema in , th e ca rgo m ay be del ivered.

7

1 Th e B rig E. A . B a rn ard , 3

Fed . R ep . 7 1 2 (July 4 , re

ported by Fra n k P. Prich a rd , of th e

Ph iladelph ia B a r. A n d see Th e

A m stel , B la tch f. Sr H . 2 15; Th e

B a rk Joseph Cun a rd , O lcott , 123 ;
Cox r . Murray , 1 A bb. A dm . 341 '

Th e S . G . Owen s , 1 Wa ll. J r. 370 ,

Ph illips v. Th e Sa ttergood , Gilpin . 3 ;

Th e B a rk Ilex , 2 Woods , 229 ; Th e

S . R . Dun la p , 1 Low . 350 .

5 Th e George T . Kemp , 2 Low .

477 ; Th e Sch oo n er Se n a tor, 3N . Y.

Weekly Dig. 430 .

5 Th e B rig E. A . B arn ard , 3

Fed . R ep . 7 12 (Jun e 4 , re

ported by Fra n k P. Prich a rd , of th e

Ph iladelph ia B a r.

4 Gurn ey v. Crockett , A bbott
A dm . 490 .

5 The Ca n a l B oa t Da n B rown , 9

B en . 309
5 Scott O th ers v. Th e Ira Ch af

fee, 3 Fed . R ep . 40 1 .

7 Wilcox v. Five Hun dred To n s
of Coal , U . 8 . Circuit Court , N . D.

Illin ois , per Drummo n d , J Ch icago

Lega l News , A ug. 1 9 . 1 882 , p . 402 ;
B ags of Lin seed , 1 B lack , 109.
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CHA PTER IV.

COLLI S ION .

SECTION I . DEFINITION .

COLLISION ,
in th e na uti ca l a ccep ta tion of th a t te rm ,

im ports th e im pingi n g Of vessels together wh i le in th e
a ct of be i n g na viga ted ; but th e term a ppl ies equa l ly
to ca ses where a vesse l is run foul of when entirely
sta tio n a ry , or when brough t in co n ta ct by swingi n g a t
h er a nchor.

1

Two th ings m ust concur for a n a ct of col l i sion : i t
m us t be a co l l ision by th e ac t of o n e pa rty, a n d no
want of ord i n a ry ca re to a void i t on the pa rt of th e
other.2

SECTION II .
— R IGHTS . B Y WHA T LAW R EGU LA TED.

Th e righ ts of th e pa rties in a n a ction for a col l ision
depend on th e law Of th e p la ce where th e col l ision
occurred but if a coll i sion ta kes pla ce on th e h igh
sea s, between vesse l s of d ifferent na tion a l i ties, th e

rules of th e m a ri time law a re to determ i n e wh ich wa s
in fa ult ?

1 Th e Mox ey , A bb. A dm . 73. Th e Ch a n cellor , 4 B e n . 153 ; Th e
2 Th e Pilo t , 1 B iss . 1 64 ; Sills v. Sa x o n ia , Lush . 41 0 ; Th e Dumfries .

B row n , 9 Ca r . P. 60 1 . Swa . 63 ; Th e Zollverein , Swa . 96;
5 Sm ith v. Con dry, 1 How . 28 ; W

'

illiam s v. Gulch , 1 4 Moore P. C .

Th e Peerless , Lush . 30 ; Th e Ch in a , 202 , ex pla in in g Th e Cleadon , Lush .

7 Wa ll. 64 ; Th e Eagle , 8 Wall. 2 1 ; 158 ; 4 L . T . N . s . 157. B ut see Th e

Th e Scotia, 7 B la tch f. 321 . New Ed v. Gustow , Holt R ule of
4 Th e B elle , 1 B en . 320 ; Th e th e R oad , 28 ; Th e Fyen oord , Swa .

Scotia , 14Wa ll. 1 70 ; 7 B la tch f. 326; 374.
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necessa ry preca utions for a void i n g a col l ision
, a l though

th e other vessel i s a cti n g wron gful ly in not giving way
in time

?

Every preca ution m ust be taken by th e injured vessel ,
a fter a col l isio n , to make th e loss as l igh t a s possible ?

SECTION IV.
— DU TY A ND OB LIGA TIONS OF STEAMER S.

A steamer goi n g on h er customa ry route should keep
in h er usua l tra ck ?
Nei ther ra i n , da rkness, nor th e a bsence of l i gh ts on

th e sa i l - vessel , nor th e fa ct tha t th e steam er wa s wel l
m anned, furn ished , a n d conducted wi th ca re

,
will ex

cuse h er if out of h er usua l tra ck .

4

In thoroughfa res, when th e da rkness is such tha t i t
is im possi ble or d ifficul t to see a pproa ch i n g vessel s, i t
i s their duty “ to slow,

or even stop , or ba ck the i r
engines

,
a ccord i n g to circum stances a n d th e pri n ci pl e

of the rule m ay be a ppl ied
,
i n a qua l i fied sen se, to sa i l

vessel s ?
Two steam ers a pproa ch ing should both stop their
engines

,
i n view of da nger

,
ti l l th e course a n d d irection

of ea ch is clea rly a scerta ined .

“

1 St . Joh n v. Pa in e, 1 0 How . 557 ; ter v. Th e Mira n da , 6 McLean ,
Ha n ey v. B a ltimore S . P. Co . , 23 227 .

How . 287 ; Th e A n n Ca rolin e , 2
5 Th e B ay Sta te , 3 B la tch f. 48 ;

Wa ll. 538 ; Foster v. Th e Mira n da . Th e Va n derbilt , 6Wa ll. 225; N . Y.

Newb. 227 ; 6 McLea n , 22 1 ; Th e V. S. S . Co . v. Ca lderwood , 1 9

Sa n ta Cla us, O lcott , 428 ; Th e Va n How . 241 .

derbilt , A bb. A dm . 361 ; A llen v.
4 Pope v. Th e R . B . Forbes , 1

Ma ckay , 1 Sprague, 21 9 ; Th e Hope , Cliff . 343 ; William s v. Hill, 1 9 How.

1 W. R ob. 154 ; Th e Frien ds, 1 W. 246.

R ob. 478 ; Th e Sha n n on , 2 Hagg.
5 Th e Morn in g Ligh t , 2 Wa ll.

A dm . 1 73 ; The La dy A n n e , 1 En g. 559 ; Th e R ose , 7 J a r. 38 1 ; Th e

L . 8: Eq . 670 . Virgil, 2 W. R ob, 20 1 ; 7 J ur. 1 1 74 ;
5 Th e S . F. Ga le, Newb. 232 ; Th e Leo , 1 1 B la tch f. 225.

Newto n v. Stebbin s , 1 0 How. 586;
5Wa rin g v. Cla rke , 5How. 502

St . Joh n v. Pa in e , 1 0 How . 557 ; Th e Jam es Wa tt , 2 W. R ob. 270 ,

Th e Cy n osure, 1 Sprague, 88 ; Fos 8 Ja r. 320 .
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Wh ere on e steam er is goi n g wi th th e tide, a n d a n

other a ga i n st it, a n d on e should be required to s top ,
i t i s th e duty of th e o n e going a ga inst th e tide to
do so ?
Th e obl iga tions a n d duties of steam - vessels a re rigidly
enforced

SECT ION V.
— STEAMER S TO A VOID SA IL- VESSELS.

Th e duty to a void a col l i sion i s p rima ri ly on the
steamer ?
Servi ces rendered by a steam er to a sa i l i n g - vesse l
run down by fa ul t of th e steam er do not enti tle th e

steamer to cla im sa l va ge ?
A steam er is bou n d to use, effectively a n d prom ptly

,

th e ex tra ord ina ry m ea ns sh e possesses
,
to a void col l ision

with a sa i l ing- vessel
,
a n d i s l ia ble for th e consequences of

a coll isi o n occurring th rough h er neglect to use them ?

A steamer a pproa ch ing a sa i l - vesse l i s required to
ex erc ise n ecessa ry preca utions to a void col l ision .

“

1 Th e Ga la tea , 92 U . S . 439 .

5 Th e A tla n tic , Newb. 154 ;Wa rd

0 . Th e Ogden sburgh , 5 McLea n ,

638 ; T h e Leopa rd , 2 Wa re

1 93 ; Th e Europa , B r. 8: L . 8 7 ;

2 En g. L . 8: Eq. Th e Ge n essee
Ch ief, 1 2 How . 41 3 ; Th e R ose , 2

W . R ob. 1 ; 7 J ur. 38 1 ; The Virgil,
2 W. R ob. 20 1 ; 7 J ur. 1 1 74 .

5Ha n ey v. Th e Louisia n a . Ta n ey,
602 ; Th e Ken tucky , 4 B la tch f. 325;
The Fa n n ie , 1 1 Wa ll. 238 ; Th e

Fash io n v. Wa rds, 6 McLea n , 1 76;

St . Joh n v. Pa in e , 1 0 How . 557 ;
B aker v. Th e City of New York , 1
C liff . 75; The Pac ific , Newb. 31 .

4 Th e Samuel H . Crawford ,
6

Fed . R ep . 906
5 Th e B ay S ta te , 1 1 N . Y . Leg.

Obs . 297 ; B utte rfield v. B oyd, 1 8
1 4

How . Pr . 527 ; Ca rpe n ter v . Th e

Isla n d City , 2 In t . R ev. R e c . 1 09 '

Th e Sampso n , 3 A m . L . R eg. 337 ,

Twibell v. Th e Keysto n e , 9 N . Y .

Leg. Obs . 289 ; Th e Jam a ica St .

Ferryboa t Collisio n , 1 1 N . Y . Leg.

Obs . 242 ; Th e Iola , 1 1 N . Y . Leg.

Obs. 263 ; Th e Empire Sta te, 1 2
N . Y . Leg. Obs . 259 ; Th e “

’

e n on a .

4 B e n . 21 9 ; Th e Nich ols , 7 W
'

a ll .

656; Th e Ca rroll, 8 \Va ll. 302 ; Th e
Orego n v. R occa , 1 8 How . 570 .

5 New York , SIC . Co . v. R umba ll.

21 How . 384 ; St . Joh n v. Pa in e , 1 0

How . 557 ; Th e O rego n 0 . R occa ,

1 8 How . 570 ; Th e New Jersey , Ol
cott , 4 1 9 ; Lowry v. Th e Port la n d ,

1 Law R ep . 313 ; The HOpe , 1 W.

R ob. 157 .
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So, a steamer is bound to a void a vessel a t a nch or ;
noth i n g wil l ex cuse h er for a col l ision wi th a n anchored
vessel or o n e sa i l i n g in th e thoroughfa re out of the
usua l tra ck of th e steam er ?

SECTION VI .
— R A TE OF SPEED OF STEAMER S.

They a re required to go a t a m odera te ra te Of speed ; 5
such a ra te a s wil l pla ce the ir hea dway un der such ea sy
a n d rea dy comm a n d tha t they ca n be stopped with in
such d ista n ce a s other vessels ca n be seen from them ?

It is n o ex cuse for ex cessive speed tha t th e steam er
could not otherwise fulfil a m a i l contra ct ?

SECTION VII .
— OB LIGA TION S TO SLA CKEN SPEED.

It i s the duty of a steamer to proceed a t such a ra te of
speed a s will e n a ble h er, a fter discoveri n g a vessel m eet
ing h er, to stop a n d reverse h er engines in sufficien t
tim e to prevent a col l isio n .

“

1 Wa rin g v. Cla rke , 5How . 44 1 ;
Th e Girolamo , 3 Hagg. A dm . 1 69 ;

Th e Eolides, 3 Hagg. A dm . 367 ;

The B a ron Holberg, 3 Hagg. A dm .

244.

5 A moskeagM . Co . v. Th e Joh n
A dams , 1 Cliff. 413 ; New York , &c .

Co . v. Ca lderwood , 1 9 How . 241 .

5 Th e B lacksto n e , 1 Low . 488 ;

The St . Louis v. Th e A . R ossiter,

Newb. 225; Th e R obert a n d A n n ,

Holt R . R . 55.

4 Th e Colora do , 1 B rown A dm .

406; Th e Louisia n a , 2 B en . 37 1 ;
Th e Western Metropolis, 7 B la tc h f.

21 4 ; 2 B e n . 399 ; Th e D . S . Gregory ,
2 B en . 1 66; 6 B la tch f. 1 66 ; Mc

Crea dy v. Goldsm ith , 1 8 How . 89 ;
A bb. A dm . 235; Th e Leo , l l

B la tch f. 225.

5 R ogers v. Th e St . Ch a rles, 1 9

How . 1 08 ; Th e James A dger , 3

B la tch f. 515; Th e North ern In dia n a ,
3 B la tch f. 92 ; Th e R ose , 2 W . R ob.

1 ; 7 J ur. 38 1 ; Th e Vivid , Swa . 88 .

5 Th e Free Sta te , 9 1 U . S . 200 ;
Th e D . 8 . G regory , 2 B en . 1 66;

6 B la tch f. 1 66 ; Th e Louisia n a , 2
B en . 374 ; Th e City of Pa ris, 9 Wa ll.

638 ; Th e Grea t Ea stern , 1 1 L . T.

N . s . 5; Wa rd v. Th e Ogden sburgh ,

5McLea n , 638 ; Th e Hun tsville , 8
B la tch f. 228 ; The Favorita , 4 B en .

1 34 ; 8 B la tc h f. 530 ; Th e Leop a rd ,
2 Wa re 1 93 ; Th e Ge n essee
Ch ief, 1 2 How. 443 ; Th e Syra cuse ,

9 Wa ll. 676 ; Th e B la cksto n e , 1

Low . 488 ; Th e B a ta via , 9 Moo re P.

C . C . 287 ; Th e City of Pa ris, Holt
R . R . 15; Th e Ha usa , 5 B e n . 50 1 ;
Th e Despa tch , Swa . 1 38 ; Th e

Europa , 2 En g. L. Eq. 557 ; Th e
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SECTION IX . SIGNA L—LIGHTS .
Th e ex h ib ition of a l i gh t is a preca utio n so imperi

Ously dem a n ded by prude n ce, tha t th e neglect i s con
sidered a s negl igen ce p er 86 ?
Th e neglect m ay am ount to contri butory negligence

,

wh ich wi l l preven t th e gui l ty vessel from recoveri n g
dam ages ?
Th e

.

rules of na viga tion a s to th e ex h ibi tion of ligh ts
a re Obl iga tory upon th e comm ercia l sta tes of th e worl d
who h a ve a ccepted them ,

a n d a re rega rded a s th e laws
of th e sea a n d subject to jud icia l n otice .

“

Th e substa nce of th e regula tion i s tha t th e l i gh ts
sh a l l be fa irly vis ible there i s no order th a t they sha l l
be fix ed in a n y pecul ia r m anner

,
or in a n y pa rticula r

pa rt of th e sh i p .

4

SECTION X .
— LIGHTS R EQU IR ED B Y STA TU TE.

By th e a ct Of Congress of 1 838, i t i s m ade th e duty
of th e m a ster a n d ow n er O f every steam boa t to ca rry
on e or m ore sig n a l - l i gh ts tha t m ay be seen by other
boa ts na vi ga ti n g th e sam e wa ters, under a pen a l ty of

a n d by th e a c t of 1 849 sa id l igh ts were to be
1 Simpson v. Ha n d

,
6 Wh art . Pra tt on Ligh ts, 58 : Th e Guln a re ,

31 1 ; Th e O ra ta va , 5Mo n . Law Mag. Pra tt o n Ligh ts, 59 ; Th e Ma n gerto n ,

45; Th e Columbin e , 2 W . R ob. 27 ; Swa . 1 20 ; Th e A lm a , Holt R . R .

Th e B lue Win g v. B uck n er , 1 2 B . 250 .

Mon . 246; W
'

a rd v. A rm stro n g, 1 4
5 Green v. Th e A dela ide , Ta n ey ,

1 11. 283 ; Taylor v. Ha rwood , Ta n ey , 575.

437 ; Coh en v . Th e Ma ry T . Wilder , 5 Th e 8 0 0 63: 1 4 Wa ll. 1 71 ; Th e

Ta n ey , 567 . Vessels h eld in fa ult for Con tin en ta l, 1 4 Wa ll. 315.

n ot ex h ibitin g ligh ts in time : Th e 4 The City of C a rlisle, B r.

Gloria Deo , Pra tt o n Ligh ts , 35; L . 363.

Th e R ob R oy, 3W
'

. R ob . 19 1 ; Th e
5Wa rin g v. Clarke, 5How . 441 ;

Impera triz , Pra tt o n Ligh ts , 35; The Sa n ta Claus , O lcot t , 428 ; B ul
Th e Cla ren ce, Pra tt o n Ligh ts, 36; lock v. Th e Lama r, 8 Law R ep .

Th e Julia n a , Swa . 20 ; Th eNep tun e, 275.
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furn ish ed with reflectors , &c .

, comple te, a n d of a size
to i n sure a good a n d suffi c ient l igh t ?
By th e a c t of Congress of 1 864, th e green a n d red

side - l igh ts Sha l l be fitted with i n boa rd screens
,
projec t

ing a t least th ree fee t forwa rd from th e l i g h t
,
so a s to

p reven t these l i gh ts from bei n g seen a cross th e bow .

2

A ll steamers when u n der way m ust ca rry a green l i gh t
upon th e sta rboa rd side , a n d a red l igh t on the port side .

“

A n d see U . S . R ev . Sta t . p p . 821
, 822, 4233 ; p .

1 045, 5358 ; a n d for l i gh ts a n d buoys
,
see U . S. R ev.

Sta t. pp . 9 1 3— 9 1 6, 4653— 4680 .

Where th e nigh t wa s m oonl igh t, though occa si ona l ly
obscured , there was no Obl iga tion im posed on a vessel
to ex h i b i t a l igh t .4

SECTION XL — EXHIB ITING FA LSE LIGHTS .
Th e ex h ib ition by a vessel of a proh ib i ted l igh t does
not a bsolve th e other vessel from th e Ob serva nce of tha t
degree of ca ution , ca re, a n d skil l wh ich th e ex i gencies
of th e ca se require ?

SECTION XII. — FA U LTS B Y OMISSION TO EXHIB IT LIGHTS .
A vessel fa i l ing to ex h ib i t h er l igh ts wil l be hel d in

fa ul t in a ca se of col l i sio n .

“

1 Foste r v. Th e Mira n da , Newb. l B iss . 481 . A n d see Ch am ber
227 ; 6 McLea n , 22 1 ; Ch amberla in la in v. Wa rd , 2 1 How . 539 ; Swift
v. Wa rd , 2 1 How. 539 , 572 . v. B rown ell, 1 Holmes , 467 ; Th e

5 Th e City of Pa ris , Holt R . R . S . F . Ga le a n d Th e Mira n da , Newb.

15; The Lady of the La ke , Holt 234 ; The Hope , 1 W. R ob. 154 .

R . R . 38 .

5 Th e Pa rkersburgh , 5 B la tch f.

5 Th e O ttawa , 3Wa ll. 268 . 247 ; B ullock v. Th e Lama r, 8 Law
4 Th e Louisia n a v. Fish er, 21 R ep . 275; 1 West . L . J . 444 ; Th e

How . 1 ; B a ker v. The City of New
York , 1 Cliff . 75; Th e Tillie , 1 3

B la tch f. 514.

5 The Scotia , 7 B la tc h f. 328 ; Th e
Co n tin en ta l, 1 4 Wa ll. 345; G ree n
in g v. Th e Gra y Eagle . 1 7 A m .

Law R eg. N . s . 226; 9 Wa ll. 505;

Fra n k Mof’fa t t, 1 1 Ch . L . N . 1 1 4 ;

Larco v. The Ma rth a Eliza beth , 1
Sa wyer, 120 ; Th e U n io n , 7 B e n .

296; Th e City of IVa sh in gto n , 6

B e n . 1 38 ; 1 1 B la tc h f. 487 ; U . S .
R ev. Sta t . § 4234.
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SECTION XIII.
— LIGHTS FOR VESSELS A T A NCHO R .

A . vessel a t a n chor in a h a rbor or in a naviga ble
river m ust Show a ligh t ?
Where a boa t is anchored in th e pa th of commerce,

a l i gh t is ind ispen sa b le, but not when fa st to th e Shore
a t a pla ce set a part for such boa t to lie ?

Pi lot- boa ts a t
“

a n chor in roa dstea ds a n d fa irways a re
required to ex h i bi t a white l i gh t in a globula r lantern
of ei gh t i n ches in d iameter .

“

Wh ere a vessel a t a n chor a t a proper pla ce ex h ibi ted
th e lega l l igh ts

,
th e burden i s on th e col l id ing vessel

to show th a t sh e was wi thout fa ult, or tha t th e disa ster
was th e result of i n evi ta ble a ccide n t.“
Th e rule a s to vessel s a t a nchor ex h ib iti n g l igh ts i s

impera tive
,
whether the nigh t be l i gh t or da rk ?

SECTION XIV.
— VESSELS A T A NCHOR .

A vessel a t a n chor in a ga le i s bound to a dopt th e
proper m eans to a vo id a co l l isio n ; a n d if sh e does not

,

sh e i s a pa rti ci pant in the wro n g , a n d m ust sh a re in th e
loss.

“

1 Th e I n dia n a , A bb. A dm . 330 ;Ha in v. Th e North A m erica , 2 N .

Y . Leg. Obs . 67 ; R ogers v. Th e St .

Ch a rles, 1 9 How. 1 08 . A n d see

Corsley v. Wh ite, 2 1 Pick . 254 ; New

Ha ven 8 . Co . v. Va n derbilt, 1 6

Co n n . 420 .

5 Th e B ridgeport , 1 4 Wa ll. 1 1 9 ;

Culbertson v. Th e South ern B elle,
1 8 How. 584 ; U re v. Coffm a n

, 1 9

How . 56; Willa rd v. Sa ulsbury, 1
Low . 97 ; Th e Gra n ite Sta te , 3Wa ll.

31 0 ; R ogers v. Th e St . Ch a rles, 1 9

How . 1 08 ; Th e James Gray 0 . Th e

Joh n Fra zer , 2 1 How . 1 84.

8 Th e Wa n s te, 95U . S . 600 ;
4 B en . 31 0 .

4 Th e Cla ra a n d Cla rita , 5 B en .

381 ; Th e Joh n A dam s , 1 Cliff . 404 ;

Sterlin g v. Th e Je n n ie Cush m a n , 3

Cliff . 636; Th e Scioto, 2 Wa re

359 ; Strout v. Foster , 1
How. 89 ; Th e B a t a vier, 2 W. R ob.

407 . A n d see Ha ll v. Little
,
6 R e

porter, 577 .

5 Th e H a rriet , 1 W . R ob . 1 82.

Sh e is in fault for n ot h avin g ligh ts

or lookout . Th e Cla ra , 1 3 B la tch f.

509 ; Th e Sapph ire , 1 1 Wa ll. 1 70 ;

Th e I n dia n a , A bb. A dm . 330 ; Th e

Ma ry T . W
'

ilder , Ta n ey, 567 ; Th e
Lyd ia , 4 B en . 523.

5 Th e Sapph ire, 1 1 Wall . 1 64.
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a pproa ch i n g a sa i l - vessel
,
a n d a n eglect of th is d uty is

contr ibutory negl ige n ce ; 1 a n d every doubt should be
resolved a ga i n st h er

,
u n ti l clea r proof to th e con tra ry

is a dduced .

“

There is no fix ed posi tion for a lookout establ ished
by law ; “ h is p roper posi tion is where h e ca n see a s

wel l as i n a n y other pla ce ?

SECT ION XVI .
— R U LES OF NA VIGA TION .

Every steam - vessel wh ich is u n der sa i l
,
a n d not

under steam
,
shal l be co n sidered a sa i l - vessel ; a n d

every steam - vessel wh ich is u n der steam
,
whether

u n der sa i l or n ot
,
sha l l be co n sidered a steam - vesse l ?

Th e rules of na viga tion a re to be stri ctly a dh ered
to ; “ they a re em ployed a s sta nda rds to regul a te th e
a pprecia tion of ca re, sk il l , a n d fidel i ty wi th wh ich th e

vessel perform s h er duties in ca ses of col l isio n ?

It i s not a dvisa ble to a l low these im portant regula
tions to be sa tisfied by equiva lents

,
or by a n yth i n g less

tha n a close a n d l i tera l a dherence to wh a t they p re

1 Th e Empire Sta te ,
2 B iss . 2 16 ;

Th e Com et , 9 B la tch f. 323 ; McGrew

v. Th e Meln otte , 1 B o n d , 453.

5 Th e A riad n e , 1 3 Wa ll. 475;
Th e Gen essee Ch ief, 1 2 How . 443 ;

Th e Louisia n a v. Fish er, 2 1 How . 1 .

5Th eKa llisto ,2 Hugh es, 1 28 Th eFlora , 2 Hugh es, 1 1 4 ; O ’

Neil v .

Sea rs , 2 Spra gue , 52 ; Th e I n dia n a ,

A bb. A dm . 330 ; Th e Joh n H . A beel,
4 B en . 58 ; Th e A lm a , Holt R . R .

250 .

4 Th e Mor n in g Ligh t , 2 Wa ll.

558 ; Th e Ge n essee Ch ief, 1 2 How.

443 ; St . Joh n v . Pa in e , 1 0 How .

557 .

5Th e Hypod ame, 6 Wa ll. 21 6;

Th e Ca rroll , 8 Wa ll . 302 ; Th e Fa ir

ba n ks , 9 W
'

all. 420 ; Th e Corsica ,

9 Wa ll . 630 ; Th e Scotia , 1 4 Wa ll .

1 70 ; Th e Co n tin e n ta l , 1 4Wa ll. 345;

Th e Ch es apea ke, 5B la tch f . 41 1 Th e

H un tsville , 8 B la tch f. 228 . A n d

see R ev. S ta t . 4233.

5 Th e Sun n yside, 1 B rown A dm .

250 , ex pla in in g Th e Gray Eagle , 9
Wa ll. 505; The Pilot , 1 B iss . 159 ;

Th e Sco tla n d , 1 B e n . 295; Th e C . C .

Va n derbilt , A bb . A dm . 361 ; Th e

O rego n v. R occa , 1 8 HOW. 570 ; Th e

Hope , 1 W . R ob. 154 .

7 Th e Sa n ta Cla us , O lcot t , 435;
Th e Hope . 1 IV. R ob. 154 ; Th e

Frien d , 1 W . R ob. 478 .
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scribe l (Th e Em peror, Hol t R . R . but they a re not
a bsol utely inflex ible ?

They do not a pply to vessel s a fter a pproa ch ing so
nea r

,
tha t col l i sion is inevita ble ; “ or wh i le t hey a re so

fa r
,
tha t mea sures of precaution ha ve not become n eces

sa ry.

4

SECTION XVII . R IVER NA VIGA TION .

Where a vesse l is a pproa ch ing a point of th e r iver
where there a re da n gerous obstructio n s, a n d in a h igh
sta te of th e wind

,
i t i s h er duty to lie by til l th e wind

h a s gone down ?
Where

,
to a void th e danger from na tur a l obstrue

tions
, a vesse l ch a nges h er course , a fter pa ssing th em

sh e i s bou n d to resume h er orig ina l course .

“

Th e m a ster of a steamer i s bound to k n ow the diffi
culties of th e na viga tio n ?

Where a vessel i s moving dow n with th e current,
m eeti n g a vessel going up, th e vessel m ovmg th e slow
est i s less bound to preca ut ion ?
A n overta ki n g vesse l m ust see to i t tha t sh e selects

th e tim e a n d pla ce in wh ich to pa ss sa fely if th e other
does noth ing to thwa rt h er ; a n d sh e i s i n fa ul t in ca se
of a col l ision .

“

1 Th e Pen n sylva n ia , 1 9 Wall. 5Th e Moh ler , 21 Wa ll. 230 .

135.
5Th e Joh n L . Hasbrouck , 93

5 Th e Sa n ta C la us, Olcott , 435; U . S . 405.

Th e Frien d , 1 W . R ob. 478 .
7 Th e Lady Pike, 21 Wa ll. 1 .

5 Th e IVe n o n a , 1 9 Wa ll. 52 ; New 5Wa rin g v. Cla rke , 5How . 502 ;
York , &c . Co . v. R umball, 21 How. Th e Ch este r, 3 Hagg. A dm . 316.

372 .
5 Th e Ocea n us , 5 B en . 546 ; 1 2

4 Th e Wen on a , 1 9 Wa ll. 52 ; The B la tch f. 430 ; Th e Na rraga n se t t , 5

Mon tice llo v. Molliso n , 1 7 How . 152 ; B e n . 258 ; Th e Govern or . A bb. A dm .

B a ker v. Th e City of New York , 1 1 08 ; Wh itridge v. Dill, 23 How .

Cliff . 89 ; Newto n v. Stebbin s, 1 0 448 ; The R h ode Isla n d , 1 B la tch f.

How. 580 . 863.
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SECTION XVIII. SA IL- VESSELS MEETING .

If two vessels a re m eeti n g e n d on
,
or nea rly end on ,

so a s to i n volve th e risk Of a co l l isi on
,
th e helm s of

bo th sha l l be put to port, so tha t ea ch m ay pa ss on th e
port side of th e other ; a n d a neglect to do so, or a sta r
boa rdi n g

,
is a fa ul t. 1

If vessels a re a pproac h ing ea ch oth er e n d on , with
berth e n ough to ex clude th e possi b i l i ty of the i r com ing
toget her

,
they a re not required to port helm

:

2

SECTION XIX . STEAMER S MEETING .

If two steam boa ts a re a pproa ch ing ea ch other in such
a d irection tha t there i s da n ger of a coll ision , ea ch
should p ut h er helm a port

,
a n d go to th e righ t .8

When steam ers m eeting steam ers en d on neglect,
unti l too l a te to a void a col lision

,
to com ply with th e

regula tio n s to port helm s
,
proof of porti n g th e helm

i s no defe n ce ; com pl iance wi th th e rule m ust be
sea sona ble .

4

SECT ION XX .
- STEA MER MEETING SA IL - VESSEL.

If two vessels
,
o n e a sa ilo vessel a n d th e other a steam

vessel
,
a re proceedi n g in such d irections a s to involve

ri sk of col l ision
,
th e steam - vessel sh a l l keep out of th e

1 Th e Nich ols, 7 Wa ll. 656; Th e
8 City of Hartford v. Th e U n it ,

Queen Dowager , Pra tt o n Ligh ts , 58 ; 1 1 B la tch f. 72 ; NewYork Tra n s . Co .

Th e G ra titude , 4 B en . 62 ; Th e Ed v. Ph ila delph ia S . N . Co . , 22 HOW.

mun d Levy , 6 B e n . 371 ; The Syl 461 ; U n io n S . S . Co. v. New York
vester Ha ll, 6 B e n . 523; Th e E. C . S . S . Co 24 How. 307 ; “

'

a rin g v.

Sc ra n ton ,
3 B la tch f. 53 ; Th e Niag Cla rke , 5How . 502 ; St . Joh n v.

a ra , 3 B la tch f. 37. Pa in e , 1 0 How . 557 ; Th e Joh n so n ,

2 Th e George Law, 3 B e n . 466; 9 Wa ll. 153 ; Th e Nich ols , 7 Wa ll.

Th e Nich ols. 7 Wa ll. 656 ; Wa rd v . 656; Th e O regon v. R occa , 1 8 How .

Th e Ogde n sburgh , 5McLea n , 637 ; 570 .

Newb. 153; Th e R ose , 2W . R ob. 1 . Th e A merica , 92 U . S . 432.
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n o t anticipa te th e m otions of th e other vessel
,
a n d give

way ; th e certa inty wh ich resul ts from a dhesion to
genera l rules i s a bsolutely essentia l to th e sa fety of

na viga tio n .

1

If th e brea ch of the rule requiri n g vessel s to h old
the i r course d id not co n tribute to th e col l ision , the vio
la t ion wil l ha ve no eflfect. 2

SECTION XXII. VESSELS OVER TA KING .

Every vessel overtaki n g a n y other vessel sha l l keep
out of th e way of th e la st - named vesse l .3
There i s im posed U pon t h e rea r boa t a n obl iga tion
to p reca ution a n d ca re

,
which i s not cha rgea ble to the

sam e ex ten t to th e other.4
A steamer a bout to cross a nother steam er on her
sta rboa rd side

,
a n d be ing a lso the fol lowi n g vessel

, was

in fa ul t i n ca se of a col l isio n .

5

SECTION XXIII .
— DEPA R TU R E FR OM R U LES .

In genera l
,
esta bl ished rules a n d known usa ges shoul d

be ca reful ly fol lowed ; but no vessel is j ustified by a

perti n a cious a dherence to a rule for getti n g i n to a col
lisio n with a sh i p wh ich she m igh t h a ve a voided .

6

1 Th e A riad n e , 1 3Wall . 475.

1 The Fa irba n ks . 9 Wa ll. 425;
New York , &c . Co . v. R umball, 21

How. 372 ; Th e Gen essee Ch ief, 1 2
How. 443 ; Th e Mo n ticello v. Mol

lison , 1 7 How. 154 ; St . Joh n v.

Pain e. 1 0 How. 557 ; Th e Emm a ,

Holt R . R . 207 .

3 Th e Gra ce Girdler, 7Wa ll. 1 96;
Th e Le n a , Holt R . R . 61 , 313 ; Th e

Emm a
,
Holt R . R . 252 ; Th e In

t repide, Holt R . R . 2 10 ; Th e Em

ily, Holt R . R . 21 7 ; Th e R oyal

Co n sort, Holt R . R . 220 ; Th e Eva n

gelin e , Holt R . R . 2 17 .

4 Th e Grea t R epublic , 23Wa ll.

20 ; Wh itridge v. Dill
,
23 How.

448 .

5 Th e Columbia , 1 0 W
’

a ll. 246.

5 A llen v. Ma ckay , 1 Sprague ,
21 9 ; Th e C . C . Va n derbilt, A bb.

A dm . 361 ; Th e Frien d , 1 W . R ob.

478 . A n d see Wedgwood , Govern
me n t a n d Laws of th e U n ited Sta tes,
pp . 279 - 281 .
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Th e rules a re not inflex ible
, a n d a strict observance

should be a voided when there i s a pla in risk in a d

hering to them ;
1 they m ust not be stubbornly ad

hered to .

2

These rules h a ve the ir ex ceptions in ex treme ca ses
,

depend i n g upon th e specia l c ircum stances of th e ca se
,

a n d in respect to wh ich no genera l rul e ca n be a p
pl ied .

3

O n depa rture from th e rules
,
th e vessel takes on h er

self th e obl iga tion of showi n g tha t th e depa rture wa s
necessa ry to a void immedia te danger

, a n d tha t th e
course a dopted was rea sona bly ca l cula ted to do so .

‘

sgcu ox XXIVi— ER R O R IN EXTR EMIS .

Where a vessel comm i ts a n error under im pending
da nger, or in ex tremz

'

s, produced or brough t a bout by
a nother vessel

,
such error cannot b e a l leged a s a

fa ul t .5
A cts done in the ex c i tem ent of th e m oment, a n d

in ex treme
,
a re, if u n wise, errors , a n d not faul ts ; whether

wise or unwise i s not m a teria l.6

1 The Pilot , 1 B iss. 163 ; Th e
1 Th e Corsica , 9 Wa ll. 630 ; Th e

Sa n ta C 1aus , Olcott , 428 ; 1 B la tch f. Con cordia , Law R ep . 1 A dm . 93;

370 . Holt R . R . 1 42 .

1 Th e Sun n yside , 1 B rown A dm .
5 B en tley v. Coyn e , 4 Wa ll. 509 ;

250 ,
ex pla in in g Crockett v. Newto n , Th e Nich ols , 7 Wa ll. 656 ; Th e

1 8 How . 58 1 . Fa irba n ks , 9 Wa ll. 420 ; The City
5 St . Joh n v. Pa in e, 1 0 How . 557 ; of Pa ris , 9 Wa ll. 634 ; Th e Gra ce

Th e Cayuga . 1 4 Wa ll. 276 ; New Girdler , 7 Wa ll. 20 1 ; Th e Gen essee
York , &c . Co . v. R umba ll, 21 How. Ch ief, 1 2 How . 443 ; New York, &c .

372 ; Th e O rin oco , Holt R . R . 98 ; Co . v. R umba ll, 21 How . 372 . A n d

Th e Flora , Holt R . R . 1 14 ; Th e see Wh itridge v. Dill, 23 How . 448 ;
Grea t Ea ste rn , Holt R . R . 1 67 ; Th e Lucille, 15Wa ll. 676.

B r . L . 289 ; Th e Gra a fVo n R ech 5 Th e City of Pa ris , 9 Wa ll.

teren ,
Holt R . R . 247 ; Th e Emma , 634 ; The Gen essee Ch ief, 1 2 How.

Holt R . R . 207 ; Th e A ura , Holt R . 443.

R . 255; Th e Grace Girdler, 9 Wall.

1 96.
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Even when a wrong order i s g iven
,
under th e ex i

genoy of th e ci rcum sta n ces i t cannot be considered
a fa ul t. 1
In a ca se of sudden em ergency

,
leavi n g n o time for

del ibera tion , grea t a l lowa nce should be m ade for a n y
error in judgment .2
A vessel m ay put her h elm to port or to sta rboa rd
wh en a col l ision i s i n evi ta ble, a l though i t would ha ve
been a n im proper course to p ursue before coll ision wa s
i nevi ta ble .

“

A fa ul t on th e pa rt of a sa i l - vessel a t the m oment
of th e injury wil l n ot ex cuse a steam er which h as suf

fered herself to get into such dangerous prox im i ty as
to ca use the col lis ion .

‘

SECTION XXV. NEGLIGENCE.

Ina bi l i ty to preve n t a col l ision ex ists a t th e tim e i t
occurs ; but i t is genera l ly ea sy to tra ce th e ca use to
som e neglect or unskilful a c t

,
or a ntecedent om ission

of duty .

5

Though a steamer d ispl ays p roper l i gh ts
,
sh e wil l

n o t be held blameless if sh e neglec ts other duties to
a void col l isio n .

“

1 Th e Ge n essee Ch ief, 1 2 How. timore , 8 Wa ll . 377 ; Th e Fa n n ie,
443 1 1 VVa ll . 238 . Da n gerous p rox imity

1 Th e Merrim ac , 1 4 Wa ll. 1 99 ;
Th e ‘Ven on a , 1 9 Wa ll. 54 ; Th e
Fa irba n ks , 9 I’Va ll. 425.

5 Th e O ttawa , 3 Wa ll. 268 ; Th e

Ma ria , Holt R . R . 1 05; Th e Tyria n ,

Holt R . R . 1 09 ; Th e Ca lypso ,
Holt

R . R . 1 1 7 ; The Ha n n a h Pa rk , Ho lt
R . R . 61 ; Th e Ca rlisle , Holt R . R .

12 1 ; Th e Eva n gelin e , Holt R . R .

4 Th e Lucille, 15Wa ll . 676; Th e

Ca rroll
,
8 Wa ll. 302 ; Th e Fa lcon ,

1 9 Wall. 78 , distin guish in gTh e B al

must be produced a ltogeth er by th e
steamer. Ha n ey v. B a ltimore S .
P. Co . , 23 How. 395; New

York , &c . Co . v. R umba ll, 2 1 HOW.

372 ; Th e Gen essee Ch ief, 1 2 How.

443.

5 Th e Merrim ac, 1 4 Wa ll. 203 ;
New York , &c . Co . v. R amh a ll, 2 1

How. 372 ; Th e Wen on a , 1 9 Wa ll.

41 .

5 The Con tin en tal, 1 4 Wa ll. 359 ;
“

Th e Gray Eagle, 9 Wa ll. 505; 2
B iss . 25; 1 B iss. 476.
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th e sam e restri cted m ea n i n g to th e la tter p hra se as

h a d been g iven to th e former.

SECTION XXVIII. CONTR IB U TOR Y NEGLIGENCE.

Where dam a ge is occa sio n ed by ca relessness of th e

pa rty i n j ured, a n a ction wi l l not lie .

1

SECTION XXIX .
- B U R DEN OF PR OOF OF FA U LT .

Th e burden of proof i s on th e l i be l la n t to esta blish
fa ul t in th e vesse l l i bel led .

2

He m ust p rove both ca re on h is p art, a n d th e wan t
of ca re o n th e p a rt of th e defen da n t.“
He m ust show th e other vessel in fa ul t a n d tha t h is

wa s m a n a ged in a prudent a n d skilful m anner
,
a n d

i nterposed n o needless im pedim ents .“
Where every preca ution is ta ken by th e steam er

,

a n d dam a ge i s ca used by negl igence of the vessel , th e
vessel i s in fa ul t.“

SECTION XXX .
— LIA B ILITY FO R DAMA GES .

Th e m ere fa ct of a collision a n d dama ge does n ot
render th e vessel l ia ble a n d where a fa ul t d id n ot

contribute to th e col l i sion , there ca n be no recovery.

7

SECTION XXXI . PER SONA L LIA B ILITY .

Th e l ia b i l i ty of th e vessel a n d th e responsib i l i ty of

1 Warin g v. Cla rke, 5How . 441 ;
5 Lowry v. Th e Port la n d , 1 Law

Newton v. Stebbin s, 1 0 How . 586. R ep . 313.

2 Th e Ka llisto , 2 Hugh es, 1 28 .

5 Sturgis v. B oyer , 24 How. 1 24 ;
5Th e Steam TugW'

illiam Youn g, Th e A lbert , 1 1 Law R ep . N . S . 41 ;

Olcott , 38 z Th e Columbus, A bb . Th e James Gray v. Th e Joh n Fra zer,
A dm . 37 ; Th e Freemo n t , 1 B on d ,57 . 21 How . 1 84 .

4 Smith v. Co n d ry, 1 How . 28 ;
7 Th e Ma n h assett, 6 B en . 301 .

Th e A lex a n derWise , 2 W. R ob. 65.
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the owners a re convertible term s, a n d one ca nnot ex ist
wi thout th e other.

1

SECTION XXXII .
— LIA B ILITY WHEN PILOT ON B OA R D.

Where th e sta tute, com pel l ing a vessel to ta ke a p ilot,
conta ins no cla use ex em pti n g th e vessel or owners from
l iabi l i ty for th e p ilot’s m ism ana gement, th e vessel wi l l
be l ia ble

,
though th e col l ision resul t whol ly from the

p ilot
’s m i sm ana gem ent.2

In a ca se of coll ision, a steam boa t i s clea rly in fa ul t
in not ha vi n g a l icensed p i l ot a t th e wheel , a n d a prope r
officer in cha rge , on wa tch , a n d i n not be ing in h er
pla ce in th e river.“

SECTION XXXIII .
— LIA B ILITY OF TU G A ND TOW.

Where th e officers a n d crew of th e tow
,
a s wel l as

those of th e tug , pa rtic i pa te i n the na viga tion of th e
vessel s, a n d a coll ision with a nother vessel ensues

,
the

tug a l one
,
or th e tow a lone , or both jo intly , a re l ia bl e,

a ccord ing to the i r negl igence or want of skill .4 Th e

responsib i l i ty is determ ined by inquiring wh ich vesse l
was th e p rincipa l a n d wh ich the servant.“

SECTION XXXIV .
— OB STR U CTION OF CHA NNEL.

If a person wro n gful ly obstructs a na viga bl e stream ,

he is l ia ble for th e consequences .“
1 Th e Freem a n v. B uckin gh am ,

5 Th eMa ria Ma rtin , 1 2Wa ll. 44 ;
1 8 How . 1 89 ; Taylor v. Carryl, 20 Sturgis v . B oyer, 24 How . 1 2 1 ; Th e

How . 599 . Syracuse , 1 2 Wall. 1 67 .

1 The Ch in a , 7 Wa ll. 63.

5 Th e A labam a . 1 B e n . 476; The
'

5 Th e Joh n F . Tolle (Circuit Sampso n . 3 Wa ll. J r . 1 4 .

Court , E. D . Louisia n a , Jun e, 1 88 1 . 5 Ph iladelph ia , &c . Co . v. Ph ila

by Pa rdee . Ct . J reported by delphia S . T . Co . , 23 How. 209 .

Joseph P. Hom or, Esq .
, of th e New
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It is fam i l ia r doctrine th a t th e righ t of em inent
dom ain over th e Shores a n d th e soil under th e wa ters
resides in th e Sta te for a ll m unicipa l purposes

,
a n d

with in the legi tim a te l im i ta tions of th i s righ t th e power
of th e Sta te i s a bsolute, a n d a n a ppropria tion of th e

shores a n d la nds is lawful . I n th e ex ercise of th i s
righ t

,
th e Sta te m ay d irectly or ind irectly, by del e

ga tio n , a uthori ze the construction of bridges
,
p iers

,

wha rves, or other obstructions in na viga ble wa ters .
Such obstructions a re not nuisances, beca use th a t ca n
not be a nuisa nce wh ich is done by lawful a uthori ty.

It i s only when th e ex erci se of th i s power of em i n ent
dom a in com es in coll ision with th e pa ramount a uthority
of th e U ni ted Sta tes tha t i t i s inh ib i ted a n d impotent.
Th e power of th e Sta te ends where tha t of th e na tiona l
sovereignty begi n s ; but unti l Congress h a s a sserted its
power to regula te comm erce, a n d by legisla tion h a s a s

sumed to restrict th e j urisd iction of th e Sta te over i ts
naviga ble wa ters, no conflict ca n a rise , a n d th e a uthori ty
of th e Sta te i s comprehensive. Wil lson v. Th e Bla ck
b ird Creek Ma rsh Co .

,
2 Pet . 251 ; Gilm an v. Th e C i ty

of Ph i la delph ia , 3 Wa l l . 728 ; County ofMobile v. Kim

ba l l , 1 02 U . S. 691 .

No a c t of Congress h a s been adverted to by counsel,
or h a s m et th e observa tion of th e court, wh ich a ssum es
to circum scribe th e Sta te of New York in th e ex ercise
of i ts power of em i nen t dom a i n from a uthorizi n g such
a l im ited i n terference with th e na viga tion of th e Hud
son R i ver a s is a pprehended here .

On th e contra ry
,
th e ca ses decided in th is court

°

Sil l im an v. Hudson R iver Bridge Co . , 4 B la tch f. 395

(a ffirm ed by the Suprem e Court, 2 Wa l l . a n d

Sil l im a n v. Th e Troy West Troy Bridge Co .

,
1 1

B la tch f. 274 — a re to th e effect tha t a fa r m ore serious
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U pon a l ibel in a dm i ra l ty for a coll ision , th e l ibellant
m ay be a l lowed dam a ges for th e loss of th e use of h is

vessel wh i le la id up to repa ir th e in juries thereby suf

fered a n d if
,
a t th e time of th e col l ision ,

Sh e wa s i n no
need of repa i r

,
a n d wa s enga ged in a n d pecul ia rly fitted

for a pa rticula r business
,
a n d h er cha rter va l ue ca nnot

be otherwise sa tisfa ctorily a scerta i n ed
,
th e a vera ge of

the n et profits of h er trips for th e sea son m ay be
a dopted a s th e m ea sure of th e a l lowance .

1

Th e a ctua l loss a t th e tim e a n d pla ce of the injury
is the m ea sure of damages .2

SECTION XXXVIIL— A LLOWA NCE FOR R EPA IR S.

Th e genera l m ea sure of dam a ges
,
where repa i rs a re

pra ctica ble
,
i s such a sum a s wil l restore the vessel to

h er form er condition .

“

Th e pa rty is to be put in th e sam e si tua tion a s nea rly
as possible a s h e would ha ve been h ad no coll i sion taken
pla ce .

“

Where a vessel i s a ctua l ly sunk
,
h er owner is not

bound to go to a n y ex pense to ra ise h er.

“

SECTION XXXIX .
— A LLOWA NCE FOR DEMU R R A GE.

Com pensa tion m ay incl ude a rea sonable a l lowance for
demurra ge for u n avoida ble detention during repa i rs .“

1 Steamboa t Potom ac v. Ca n n on ,
5 Th e Ca yuga . 1 4 Wa ll. 278 ;

Morrison
’

s Tra n script (vol . iv. No . Th e B altimore , 8 Wa ll. 385; Th e
3, p . 839) of th e Decisio n s of th e A n n Ca rolin e , 2 Wa ll. 538 ; Va len
Supreme Court of th e U n ited Sta tes, tin e v. Th e Lake, 2 Wa ll. J r . 52.

Octo ber Term , 1 881 ; s . c . The 5 Th e Gra n ite Sta te , 3 Wall.

R eporter, vol. x iii. No. 25, p . 769 310 .

(B oston ,
5 The Falcon , 1 9 Wa ll. 79 .

2 Smith v. Co n dry , 1 How. 28 ;
5William son v. B a rrett , 13How.

William son v. B a rrett , 1 3How. 1 1 3 ; 101 ; Th e B altimore, 8 Wall. 377.

Th e Gazelle, 2 W . R ob. 279 .
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SECTION XL .
— A LLOWA NCE FO R LOSS OR DAMA GE TO

CA R GO .

The owners of a vessel wrongful ly injured by a col
lision m ay recover for injury done to th e ca rgo .

“

SECTION XLI.
— LOSS, WHEN DIVIDED.

Th e loss wil l be divided in three ca ses : first, when
there is no fa ul t on e i ther side second , when th e fa ul t
i s inscruta ble a n d , th ird , when both vessel s a re in

fa ul t.2
Where there i s no fa ul t on ei ther side,“or if i t cannot
be a scerta ined where the fa ul t l ies, th e damages will
be d ivided .

“

Where there is rea sona ble doub t as to wh ich pa rty
is to blam e

,
th e l oss m ust be sustained by th e one on

wh om i t h as fa l len .

“

Wh ere both pa rties are in fa ul t, th e loss will be
d ivided .

“

SECTION XLII .
— A PPOR TIONMENT OF DAMA GES.

Where a col lision was ca used by the fa ult of two
vessels, both a re lia ble in dam a ges to a third pa rty .

7

1 Th e Commerce, 1 B lack , 574 ; Grace Girdler , 7Wa ll . 203 ; Peck v.

Th e Comm a n der- ih - Ch ief, 1 Wall . Sa n derso n , 1 7 How . 1 78 .

473.
5 Th e James Gray v. Th e Joh n

5 O ’Neil v. Sears, 1 4 Law R ep . Frazer, 2 1 How. 1 84 ; R ogers v. Th e

N . s . 731 . St . Cha rles , 1 9 How . 1 08 ; Th e Sa p
5Wa rin g v. Cla rke , 5How. 441 ; phire , 1 8 Wa ll. 51 ; Th e Morn in gSm ith v. Con dry , 1 How . 28 . Ligh t , 2Wall. 550 ; Th eMa ria Ma r

5 Strout v. Foster, 1 How . 92 ; tin , 1 2 Wall . 43 ; Th e Co n tin e n ta l,
Th e Ca th arin e v. Dickin so n

,
1 7How. 1 4 Wa ll. 361 ; U n ion S . S . Co . v.

1 77 . New York , &c . Co . , 24 How . 307 ;
5 Th e Fa rragut , 1 0 Wall . 334 ; Th e Ca th a rin e v. Dickin so n , 1 7How .

Th e S . B . Wh eeler, 20 Wa ll. 385; 1 77.

Th e Gra y Eagle, 9 Wa ll. 505; Th e 7 Th e D . 8 . Gregory , 2 B e n . 226;

Grea t R epublic , 23 Wall . 20 ; Th e Th e Mon ito r a n d Hill , 3 B iss . 25.
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Th e owner of th e injured vessel is entitled to com
pen sa tio n for loss or inj ury from e i ther or both .

1

SECTION XLIII .
— LIEN FOR DAMA GES .

Th e owner of th e injured vessel h as a l ien on th e
offen di n g vesse l for the dam a ges , equa l in rank to th e
l iens of m a teria l -men , bottom ry, a n d others,“ which i t
ca rries wi th i t into whosesoever hands i t m ay com e .“

1 Th e New Ph iladelph ia , l B la ck ,
3 Th e R ock Isla n d B ridge Co. ,

62 ; Th eWa sh in gton a n d Gregory , 9 6Wa ll. 21 3.

Wa ll . 516.
5 Th e Chin a , 7 Wall. 68 .
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In sui ts for seam en
’

s wa ges, interest is a l lowed from
the time of th e dem and a n d if no dem a nd is proved,
then from th e tim e of th e comm encement of th e suit “
brough t in a Sta te court.
By th e U ni ted Sta tes R evised Sta tutes, 461 2

,
tit .

l i i i . ch . 7,
“ Mercha nt Seam en

,

” i t i s provided th a t, “ In
th e construction of th is ti tl e, every perso n ha vi n g th e
comma nd of a n y vessel bel ongi n g to a n y ci tizen of

the U nited Sta tes sha l l b e deem ed to be the ‘ m a ster ’
thereof ; a n d every person (a pprentices ex cepted)wh o
Sha l l be employed or engaged to serve in a n y ca pa c ity
on boa rd th e same sha l l be deem ed a n d ta ken to be a

seam an ; ’ a n d the term ‘ vessel ’ Sha l l be understood
to comprehend every description of vesse l na viga ting
on a n y sea or cha nnel , lake or river, to wh ich the
provisions of th is ti t le m ay be a ppl ica ble ; a n d th e
term ‘ owner ’ sha l l be ta ken a n d understood to com
prehend a ll th e severa l persons

,
if more th an o n e

, to

whom th e vessel sha l l belong .

”

In th e ca se of A h Hohn ci a l3. v. Steam sh i p Meta
ped ia , U ni ted Sta tes District Court, E a stern Di stri c t of
Louisiana , on th e 28th of Novem ber

, 1 882, th e fol low
in g decision wa s rendered by Bi ll i n gs, J.

Th is is a suit i n sti tuted by subjects of th e Empire of Chi n a
aga i n st a B ri tish vessel . They were shipped a t a port w ithi n
th e U n ited Sta tes, n am ely, a t Sa n Fra n cisco, for a voyage
which wa s to occupy three yea rs , a n d were to be d ischa rged
a t Ho n g Kon g . Th e whole quest ion is, Does th e sta tute or

Jun e 7, 1 872, 1 7 Sta t . p . 262 (R . S. a t va rious sect io n s, from
sect ion 4501 apply to a B rit ish vessel ? Th e co n clu
sion which I have rea ched is, tha t it does n ot . Th e a ct of

Jun e 7, 1 872, is, in th e provision s which rela te to th e ship
pi n g of seamen , a l itera l copy of th e Mercha n t Shippi n g

1 Gammell v. Skin n er, 2 Gall. 45; Th e Seama n ’

s Frien d, by R . H. Da n a ,
J r . (13m ed .) 224.
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A c t , en a cted by th e Pa rliamen t of Grea t B ri ta i n in th e year
1 854

I n sect io n 1 60 of th e a c t of th e Pa rl iamen t of Grea t B ri t
a in (1 7 1 8 Vict . ch . 1 04 , Digest of S ta tutes rela t i n g to
Mercha n t Shippi n g , p . it is e n a cted tha t B ri t ish ships
which en gage seamen a t a n y pla ce out of h er Ma jesty's
dom i n ion s sha l l en ter i n to t h e en gagemen t wi th th e sa n c t io n
of th e B ri tish officers, a n d a ccord i n g to tha t a c t of Pa liame n t .

In sect ion 15of th e a c t of th e Con gress of th e U n i ted Sta tes ,
vol. x vn . of Sta tutes a t La rge, p . 265, it is en a cted totidem
verbis tha t m ercha n t - ships of th e U n i ted Sta tes, wh o en gage
seamen a t a n y pla ce out of th e U n i ted Sta tes , sha l l en ter i n to
t he en gageme n t w i th th e sa n ct ion of th e co n sula r officers of

th e U n i ted Sta tes, a n d accordi n g to tha t a c t of t h e Co n gress .

Such a n adopt ion o n th e pa rt of th e U n i ted S ta tes in th e

yea r 1 872 of a sta tute of Grea t B ri ta i n passed in th e yea r
1 854, such a coi n ciden ce in th e legisla t ion of t h e two n a

t io n s , furn ishes a guide to th e courts of ea ch , in th e co n

struct io n of these sta tu tes, equiva le n t to a trea ty st ipulat ion
for it ca n n ot be supposed tha t our govern men t would copy
th e sta tute of En gla n d , a n d thereby, through its legisla t io n ,
assert th e suprem a cy of its laws in pla ces, a n d un der certa i n
circumsta n ces, in E n gla n d , when it wa s n ot w il l i n g to con

cede a n ascen d en cy to th e laws of En gla n d in sim il a r pla ces,
a n d u n der sim i la r circumsta n ces, w i thi n our ow n territory.

These sta tutes , then , m ust be co n sidered a s a mutua l co n ces
sion tha t either n a t io n , in shippi n g h er seamen upon her mer

cha n t - vessels, wa s to fo l low h er ow n laws, even when th e

shippi n g wa s effected w i thi n th e terri tory of th e other ; a n d
it would fol low tha t th e a ct of 1 872 could n ot in clude in its
Opera t ion B rit ish sh ips.

Th e struc ture of t h e sta tute of 1 872 bri n gs me to th e same

con clusion . Th e t i tle of th e sta tute is ,
“ A n A ct to author

ize th e a ppo i n tmen t of shippi n g comm issio n ers by th e severa l
C ircu i t Courts of th e U n i ted Sta tes to superi n te n d th e ship
pi n g a n d d ischa rge of seame n en gaged in mercha n t ships
belon gi n g to th e U n i ted Sta tes, a n d for th e further pro tect io n
of seamen . Th e very ti tle lim i ts th e a ction of th e shippi n g
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comm ission ers to a superi n ten den ce of th e shipmen t o n ships
belon gi n g to th e U n ited Sta tes . Now , th e o n ly thi n g com
pla i n ed of here is tha t there wa s n o such superi n ten den ce.

B ut , aga i n , sect ion 65of th e a ct of 1 872, p. 277 (sect ion
461 2 R . en a cts tha t , withi n th e mea n i n g a n d for th e pur
poses of tha t a c t , a m a ster is a person havi n g comm a n d

of,
”

a n d a seam a n is a person employed o n boa rd of,

a Ship belo n gi n g to a cit izen of th e U n ited Sta tes.

”

I thi n k, therefore, th e i n tern a l structure of th e sta tute a lso
shows tha t it wa s i n ten ded to Opera te on ly upon th e m a n n er

of shippi n g crews upon our ow n vessels .

Th e ca se prese n ted is of subjects of a foreign govern men t
i n voki n g th e jurisd ict io n of a court of th e U n ited Sta tes
aga i n st a mercha n t - vessel of a n other foreign govern men t .

In depen den t ly of th e sta tute of 1 872, th e ca se is w i thout a n y
circum sta n ces which would require or a l low this court to
e n terta i n jurisd ic t io n (see th e Opi n io n ren dered by this court
I n re Th e Ca roli n a , in A pri l , a n d tha t sta tute does n ot
i n clude this cause .

Th e decree, therefore, w i l l be tha t th e l ibel be d ism issed .

A ll person s em ployed in th e na viga tion of a vessel ,
or upon a voya ge

,
o ther tha n th e m a ster a n d m a tes,

a re deem ed seamen
,

“ incl udi n g ca bin - boys
,
cooks

,

2 stew
a rds, cham berm a ids

,

“ ca rpenters, coopers, a n d firem en ,
p ilots

,
surgeon a n d boa tswa in ,“ th e clerk of a steam

boa t,“ a ll ou boa rd em ployed in th e equipm ent or pres
erva tion of th e vessel .“

SEC TION II .
— THEIR POWER TO CONTR A CT .

Ma riners m ay con tra ct a n d bind them sel ves to th e
sam e degree a s a n y other pa rty on Spec

'

ific wa ges. a n d
1 Th eHigh la n der, 1 Sprague,588 ;

5 U n ited Sta tes v. Th ompson , 1

Th e Ja n e a n d Ma tilda , 1 Hagg. A dm . Sumu . 1 70 .

1 87.
5Th e Sulta n a , 1 B rown , 13.

2 Th e Men tor , 4 Ma son , 84 .
5 Tur n er

’
s Case, 1 Ware, 83.

5 Gurn ey v. Crockett, A bb. A dm.

490 .
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court i s bound to give i t a construction most fa vorabl e
to th e seam en .

“

Th e owners can n ot ex ti n guish th e cla im of seam en
for sa l va ge, who h a ve not appea red to cla im the i r
sha res, by taking a n a ssignment from th em .

2

SECTION III .
- R IGHT TO DAMA GES A ND WA GES .

Seam en a re in genera l entitled to recover dam ages
for a n a ssa ul t a n d ba ttery by th e officers .“
A m a te, succeeding a s m aster, does not lose h is

d i stinguish i n g cha ra cter as m a te .

“

A m a te who ta kes comm a nd of a vessel on th e
dea th of th e m a ster i s entitled to wa ges for th e entire
voya ge a t th e con tra ct price a s m a te.

“

He m ay sue in adm i ra l ty a s m a te, but a t comm on law
only for th e ex tra com pensa tion for a c t ing a s m a ster .“
Seam en m ay contra ct for “ lays ” or sha res on th e

venture.

7

A stipula tion for th e payment a t a certa in ra te wil l
be ca rried out a ccordi n g to th e i n tent of th e pa rties.“
Where th e a rticles provided for p aym ent in U nited

Sta tes curren cy , or i ts equiva lent in gold a t th e current
ra te of ex cha n ge

,
th e consul a t ~ a forei gn port Should

a l low a deduction of th e difference between greenba cks
a n d gold or si lver

,
a n d th e cost of ex ch ange .

“

When paya ble i n forei gn curre n cy, they a re to be
pa id in U n i ted Sta tes gold coi n , a ccording to th e com

m ercia l va l ue of th e foreign
1 Goodrich v. Th e Dommgo, 1

5 Th e Leon idas , Olcott , 1 4 .

Sawyer, 1 85.
7 Th e A tla n tic , A bb. A dm . 451 .

5 Th e A diro n da ck
,
5Fed . R ep .

5 Ha th away v. Jon es, 2 Sprague,
214. See 2 Fed . R ep . 387, 872 .

5 Forbes v. Pa rson s, Cra bbe, 5 Seamen ’
sWages, 1 3Op . A t ty .

283. Gen . 557 .

5 Th e George, 1 Sum n . 157 .
1° Th e B lohm , 1 B en . 228 . A n d

5Th e Fa n n y Ga rd n er , 5 B iss. see Wages payable in gold , R ev.

209. Sta t . § 4548 .
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Where th e m a ster ch a rtered the vesse l a t a fix ed
proportion of profits, a n d the fa ct was known to per
sons signing a rticles , or where no a rticles were signed ,
but th e seamen looked to th e m a ster for thei r wa ges,
the owners were not bound for thei r wa ges .

“

A fter a ba n donm ent on loss of th e vessel , if a ccepted ,
th e underwri ters, a s owners, a re l ia ble to th e paym en t
of th e wages of th e m a ster a n d crew for th e rest of
th e voya ge ?
Th e rule tha t freigh t i s th e mother of wa ges is

a bol ished .

“

When th e voya ge is broken up , i nterrupted , or lost
by a n y a ct of th e m a ster or ow n er , seam en a re entitled
to wa ges for th e full voya ge, or for dam a ges in the
na ture of wa ges .

“

Where seam en a re discha rged in a foreign port
,
they

a re en ti tled to three m onths’ wa ges , whether the i r d is
cha rge took pla ce a t or before the te rm ina tion of th e

a greement .“
When a seam an i s unable to do h is duty by rea son

of si ckness
,
h e i s en titled to h is whole wa ges .“

Where a vessel i s sold in a foreign coun try , th e m a s

ter m ust pay into th e h ands of the consul three m onth s
’

ex tra wa ges for th e seam en .

7

If a seam a n be wro n gful ly d isch a rged ,“ or if h e be
com pel led to desert by th e cruel ty of th e m a ster, he is
enti tled to ful l wa ges .“

1 Packa rd v. Th eLouiSa , 2Woodb.
5 Sims v. Jackson , 1 Wash . C. C.

8:M. 48 ; Ma t ter ofMcLella n , 6Law. 416.

R ep . 440 .
7 Mon tell v. U n ited Sta tes, Ta n ey,

5 Hammon d v. Th e Essex F. 8: 24. A n d see R ev . S ta t . 4582,
M. I n s . Co .

, 4 Maso n . 200 . 4584 . Hospita l dues , see R ev . Sta t .
5 The Ocea n Spray , 4 Sawyer, 4587 .

105. A n d see R ev . Sta t . § 4525.

5 Th e Jerusa lem , 2 G a ll. 1 98 .

5 Th e Ocea n Spra y , 4 Sawyer, 5 Sh erwood v. Mc In tosh , 1 Ware,

1 13 1 09 . See R ev. Sta t . 4527 .

5Th e Hermon , 1 Low. 515.
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In ca se of th e dea th of a seam a n during th e voyage,
wa ges a re due up to the tim e of h is decea se.

“

Seam en a re entitled to wa ges in ca se of sh ipwreck , if
by the ir ex ertion s remnan ts of th e vessel are sa ved

,
a l

though no fre igh t be ea rned ; 2 a n d notwithsta n ding th e
loss of the vessel , if a considera ble pa rt of th e ca rgo be
sa ved “
A ca pture, unless fol lowed by a condem n a tion

,
does

not dissolve th e contra ct ; i t is m erely suspen ded , a n d
on restora tion i t revives .“
Th e na vy ra tion i s the rule by wh ich th e a l lowance
to seam en should be determ ined .

“

Double wa ges a re a l lowed to seam en by a ct of Con

gress, if th e sh i p sa i ls wi thout th e quantity of pro

visions specified in th e a ct .

“

Th e owners of th e vessel a re persona l ly l ia ble for the
wages of th e seamen

,
if th e sh ip prove i n sufficien t to

pay them ,

‘
a l th ough thei r nam es m ay not be s ta ted in

th e sh i ppi n g a rticles.“
A persona l a ction l ies a ga inst th e m as ter a n d owners
imm edia tely on a discha rge of seam en

,
a n d costs m ay

be awa rded
,
a lthough the a ction wa s brought before th e

ten days ex pired but they m ay be den ied if th e sui t
a ppea rs vex a tious .

“

A p i lot or en gineer
,
u n l icensed

,
cannot recover wa ges

for services on a ste am - vessel en ga ged in ca rrying pa s
sen gers on t hewa ters of th e U n i ted

1 Carey v. Th e Kitty , B ee , 255.

5 Foster v. Sampson , 1 Sprague,
A s to effects of deceased , see R ev. 1 82 .

Sta t . 4538 , 4511 .
7 Ca rey v. Th e Kitty , B ee , 255.

5 Th e Ma ssa soit , 1 Sprague , 97 .
5 B ron de v. Ha ven , G ilp . 592.

5Weeks v. Th e Ca th a rin a Ma ria , A n d see A dm ira lty R ule 1 3.

2 Pet . A dm . 424 .
9 Th e Susa n , 3WaTe , 222.

5 Emerson v. Howla n d , 1 Maso n ,
1° Th e Ma ria , Dea dy , 1 32 . A n d

see R evised Sta tutes of th e U n ited
5 Sun dry Ma rin ers v. Th e IVash Sta tes , 4441 , 4442 .

gton , 1 Pet . A dm . 21 9 .
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A sui t f or wa ges cannot be m a i n ta ined unti l th e con
tra ct is perform ed or relea sed .

“

Seam en m ay be subjected to deductions from thei r
wa ges for neglect of the i r duty .

“

Where th e m a ster pa id certa i n debts contra cted by
th e crew , h e i s entitled to h a ve th e am ounts deducted
from thei r wages .

“

A loss i ncurred by rea son of th e crim e of a seam an
m ay be set off.“

By section 4250 of th e U ni ted Sta tes R evised Sta tutes,
no cana l boa t wi thout m a sts or steam - power, wh ich is
required to be registered

,
l icensed

,
or enrol led a n d l i

cen sed , sha l l be subject to be l ibel led in a n y of th e

U n ited Sta tes courts for the wa ges of a n y person who
may be employed on boa rd thereof, or in na viga ting the
same .
Th e ex ertions of j udicial power i n defence of the
hel pless h a ve h ad th e a pproval n ot o n ly of Lord Stow
ell,

“ but a lso of Lord Som ers.“ In th e U n i ted Sta tes
they have h a d th e h igh sa nction of Cha ncellor Kent “
a n d of Mr. Justice Story.

“

SECTION V .
-WHO A R E MA R INER S .

Th e term m a riner includes all persons em ployed
on boa rd sh ips a n d vessel s during th e voya ge, to a ssi st
in their na viga tion a n d preserva tion , or to prom ote th e
purposes of th e voya ge . Ma sters, m a tes, sa i lors, sur
veyors, ca rpenters, coopers, stewa rds, cooks, ca bin - boys,

1 Th e Swallow , Olcott , 4 .

5 Edwards v. Ch ild , 2 Vern on ,
5 Th eMa rth a , B la tch f. H . 157 . 727 .

5Th e Coldstream , 4 Sawyer, 1 72 .
7 3 Ken t Com . 1 93.

5 Th orn e v. Wh ite, 1 Pet . A dm .
5 A bbott on Sh ippin g (A m .

173. 61 0, n .

5 Th e Julian a , Ogilvie, 2 Dods .

A dm . 504.



SEAMEN . 241

kitchen- boys
,
p ilots

,
firem en, deck h ands, wa i ters,

women a s wel l a s m en ,
a re m a riners .

“

To consti tute a m a riner, th e services rendered by
h im m ust perta i n to th e business of na vi ga tion

, a n d

m ust be such a s a re necessa ry , or a t lea st co n ducive, to
th e preserva tion of th e vessel , or of those em ployed in
h er na viga tion .

“

No suit in th e adm i ra l ty coul d be m a inta ined for
wa ges by persons h ired a n d employed a s m usic ia ns on
boa rd a vessel .“

SECTION VI .
— NA TIONAL VESSELS.

Th e m a riners of th e publ ic vessel s of th e na tion ca n
not p roceed a ga inst th em in the a dm ira l ty, for th e

rea son tha t th e govern m ent or soverei gn cannot be
sued . It i s not beca use th e court h as not juri sd ic tion ,
b ut beca use there i s no righ t of a ction a ga inst th e gov
ern men t or i ts p roperty . In l ike m a n ner

,
th e m a riners

of a publ ic vessel of a forei gn power wi th i n our j uris
d iction a re not a l lowed to proceed a ga i n st th e vessel
or officers. Th is i s not beca use they a re Sim ply for
e igners, but beca use, by th e common law a n d u n i versa l
consent of na t ions

, th e person , th e m in isters, a n d the
vessel s of a sovere i gn reta i n the ir independen t cha ra c
ter, a n d thei r consequent imm unities, wherever they
rightful ly a re, i n tim es of pea ce .

“

1 B en . A dm . 5278 .
5 Train er et a l. v. The Superior,

5 1 Con klin g, 1 08 . Gilp . 51 4 .

5 B en . A dm . 279 .



242 A DMIR A LTY LAW.

CHA PTER VI .

M A TE R I A L - MEN .

SECTION I .
— THEIR LIENS .

FOR th e l i ens of m a teria l -m en
,
see Ch a pter III . Sec

tion III.

Th e own ers a re p rz
'

ma fa cie l ia ble for suppl ies,“subject,
however, to rebutta l by evidence of credi t ha vi n g been
given to others.“
Th e owner as wel l as th e m aster is l iable for repa i rs.“

SECTION II.
— WHO A R E MA TER IA L -MEN .

U nder th is genera l denom i n a tion a re com prised a ll

persons wh o furnish m a teria ls for th e bui ld i n g , equip
m en t, repa ir, outfit, or use of vessels em ployed in m a ri
time na viga tion .

“

SECTION III . CONTR A CTS.
A n y contra ct m ade to equip , fit, or furn i sh a vessel

a fter sh e i s la u n ched a n d a floa t i s a m a ri time con
tra ct.“
Work done in cleaning a n d scra pi n g th e hul l of a
vessel i n th e dry dock is n ot a m a ri tim e service .

“

A contra ct to build a vessel is not a m a ri time con
1 Skolfield v. Potter , 2 Ware 5 1 Con k lin g

’
s A dm . 73.

(Dam). 396.
6 Th e Eliza Ladd , 3 Sawyer, 51 9 .

2 Ma cy 17 D5WO11
,
3Woodb.

5 B radley 0 . B olles, 1 A bb. A dm .

M . 200 . 569 .

5Webb v. Pierce, 1 Curt . 1 12 .
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wrigh t to recover for services in bui ld ing a n ew boa t
o n which som e of th e m a teria l s from a n old d ism antled
boa t ha ve been used .

“

Suppl ies furn ished in o n e Sta te to a vessel belonging
to a n o ther Sta te a re furn i shed to a forei gn vessel lyi n g
in a foreign jurisdi ction ,

th e different Sta tes being for
thi s purpose held foreign to ea ch other .“
A proceedi n g in rem ca nnot be m a i nta i n ed in a dm i

ralty for repa irs or Sllpplles furnished to a vessel i n h er
home port, unless th e laws of th e Sta te give a l ien
therefor .“

SECTION IV.
— SU ITS B Y MA TER IA L—MEN .

By th e twelfth A dm i ra l ty R ule of th e U n i ted Sta tes
Suprem e Court, as prom ulga ted May 6

,
1 872, in a ll

sui ts by m a teria l -m en for suppl ies or repa irs, or oth er
necessa ries

,
th e l ibel lant m ay proceed a ga inst th e sh i p

a n d frei gh t in rem,
or a ga inst the m a ster

,
or owner

,

a lone in p erson am .

The cla im s of seamen for wa ges
,
a n d of m a teri a l -m en

for suppl ies
,
where th e pa rties were i n nocent of a ll

knowledge of
, or p a rti ci pa tion in , th e i l lega l voya ge,

preferred to th e cla im of forfe i ture on th e pa rt of the
government .“
In th e ca se of Th e B rig Nestor,“Judge Story sa id
If th e l ibel lant h a s given a n ex cl usive persona l credi t
to th e m a ster

,
h e can n ot a fterwa rds

,
upon a n y ch a n ge

of circum sta n ces or Op in ion
,
resort to th e sh i p , or sh ift

th e respo n sib i l i ty over upon th e owner. But p rz
'

ma fa cz
'

v

1 Smith v. Th e R oyal George, 1 5 Th e Lottawa n a , 21 Wa ll. 558 .

Woods , 290 .
5 Th e St . Jago de Cuba , 9

7 Th e Chusa n , 2 Story, 455; Wh ea t . 1 1 0 .

IVh itlock v. Th e Th a les, 20 How .

5 l Sumu . 75.

IT . 447 .
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th e suppl ies ofm a teria l - me n to a foreign sh i p — th a t i s
,

to a Sh ip belo n gin g, ,

or represented to belon g
,
to owners

resident in a n ot her Sta te or cou n try a re to be deemed
to be furnished on th e cred i t of th e sh ip a n d the own
ers

,
u n t i l the contra ry is proved .

A sui t in p erson am a ga inst th e own er of a vessel for
suppl ies ca n n ot be m a i n ta ined in th e a dm ira l ty

,
where

th e own er ga ve a negotia ble prom issory n ote for th e
debt, which h a s not been given up or tendered a t th e
hea ring.

1

Th e givi n g cred i t for a fix ed tim e for the supplies
does not ex ti n guish th e l ien - for th e suppl ies ; nor the
a l lowing th e sh i p to depa rt from th e port on h er voy
age with out p aym ent.“

1 R amsay v. A llegre, 1 2 Whea t . 5 Th e B rig Nestor, 1 Sum n . 73.

395.
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CHAPTER VII.

OF PR A CT ICE A ND PLEA DIN G .

SECTION I .
— PR OCEEDINGS TO R ECOVER .

THER E is no rule in th e U nited Sta tes a s regards
a dm ira l ty pra ctice, such a s R ule 90 of th e U n i ted
Sta tes Supreme court for the courts of equity in th e

U n i ted Sta tes, wh ich a dopts th e pra ctice of th e Hi g h
Court of Ch a n cery in Engla n d a s furnish i n g just a n a lo
gies to regula te th e pra ctice where th e rules prescr ibed
by th e Supreme Court or by th e Circuit Court do not
a pply .

After a judgment h a s been rendered in fa vor of a
p a rty h a vi n g a cla im upon the residuum in th e regi s
try, it i s brought to th e notice of th e court tha t a n
equita ble a ction of nul l i ty h a s been insti tuted in a

Sta te court to a nnul th e transfer by wh ich sa id pa rty '

held title to th e cla im ,
on th e grou n d of fra ud a n d

sim ula tio n , th e court of a dm ira l ty wil l order th e p ro
ceedin gs in ex ecutio n of i ts judgment to pa use u n ti l
th e term ina tion of th e sui t in equity in th e Sta te
court.“
Th e righ t of recovery in sa lva ge ca ses i s a m ere
right to proceed a ga i n st th e th i n g sa ved , a n d n ot e

perso n a l cla im a ga inst th e ow n er, u n less h e h a s, by
taki n g possessio n

,
t hereby rendered h im self persona l ly

l ia ble for th e rewa rd .

“

1 Th e A lbert Schultz , 1 2 Fed . Horn or, Esq . , of th e New Orlea n s

R ep . 156, by B illin gs, D . J A pril B a r).

1 1 , 1 882 (reported by Joseph P.

5 Th e In depen den ce, 2 Curt .
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Q

Th e pendency of one sui t for sa lvage i s not a bar to
a nother suit by other sa lvors for other services .“
Tha t th e l ibel lants would not refer thei r cla im for

sa lva ge
,
a s a greed

,
i s no ba r to th e sui t a n d

,
if sepa

ra te l ibels a re filed
,
they m ay be consol ida ted by th e

court for i ts own co n ven ience.

“

Th e m ore rece n t pra ctice h a s been not to force con
sol ida tio n

,
where th e pa rties object to it

,
_ a n d m a i n ta in

th a t the ir i n terests a re different. See Th e Ja cob Land
strom

,
Th e Law R eports

,
Proba te Divi sion

,
vol . ivf p .

1 93 (Dec . 1 7,
Where severa l a ctions a re consol ida ted

,
the costs in

ea ch a ction wil l be ta x ed up to th e tim e of consol ida tio n .

A fter , tha t tim e on ly on e sui t wil l be recog n ized
,
a n d

a single bil l of costs a l lowed to th e preva i l i n g pa rty .

It is th e duty of th e sa lvors
,
on bringi n g sui ts

,
to

m ake a ll co - sa l vors pa rties, tha t on e fi n a l decree may be
h ad ;

“ but they a re not depr i ved of their remedy beca use
other sa lvors will not j oi n ; they m ay peti tion th e court
for com pen sa tion out of th e funds in th e registry .

“

Th e interest of co- sa l vors is severa l , a n d seam en
m ay bri n g a ctions a ga inst them a ster for their Sha res.

“

They m ay bri n g a ction a ga i n st th e property sa ved ,
if settlement was m ade wi th th e m a ster without the ir
consent.“

Th e Emulous, 1 Sumu . 21 0 ; A meri

ca n In sura n ce Co . v. Coster, 3 Pa ige ,

323 ; Hoba rt v. Droga n , 1 0 Pet . 1 08 ;

U n ited Sta tes v. Coombs, 1 2 Pet . 72 .

1 Th e Merrim ac , 1 B en . 68 .

5 Coffi n v. Th e Joh n Sh aw, 1

Cliff. 230 .

5 R ich v. Lambert , 1 2 How . 347 ;
Th e Lo n don Merch a n t , 3 Hagg.

A dm . 394 ; U . S . R ev . Sta t . 921

978 ; U n ited Sta tes v. U n ion Pa cific
R . R . Co . , 98 U . S . 569 .

5 Simpson v. Caulkin s, 1 A bb.

A dm . 539 .

5 Th e Hessia n v. Th e Edward

Howard , Newb. 522 ; Th e B osto n , 1

Sumu . 328 .

5 Th e B la ckwa ll , 1 0 Wall . 1 2 ;

Eva n s v. Th e Ch a rles , Newb. 329 .

7 Th e B lackwa ll, 1 0 Wall. 1 2 ;

Th e Hen ry Ewba n k , 1 Sum n . 400 .

5 Th e Cen turion ,
1 Wa re ,

477.

9 Th e B rita in , 1 W . R ob. 40 ;

Th e Sa rah Ja n e , 2 W . R ob. 1 1 0 .
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A foreign consul m ay peti tion for th e payment into
th e reg istry of th e proceeds of a sa le of property
l ibel led for sa l va ge, where a bsent c i tizen s of h is coun
try a re in terested .

“

A purcha ser of a sh i p l ia ble to be restored a fter
ca pture cannot bri n g a cla im for sa l va ge .

“

A delay to e n force a m a ri t ime l ie n , after a rea son
a ble Opportuni ty to do so

,
should be deem ed a wa iver

of th e lien , a s a ga i n st subsequent purcha sers or in ~

cumbra n cers, in good fa i th a n d without notice, unless
such de lay is sa tisfa ctori ly ex pla i n ed .

“

Notwi th standing A dm i ra l ty R ules 54—57 th e owner
of a vesse l m ay i n sti tute a ppropria te proceedi n gs in a

court of com peten t jur i sd iction to obta in th e be n efit of
th e l im i ta tion of l ia b i l i ty provided for by sectio n s 4284
a n d 4285of th e R ev ised Sta tutes, wi th out wa i ting for
a suit to be begun a ga inst h im or h is vessel for t h e
l oss ou t of which h is l ia bi l i ty a ri ses.

“

Th is i s not a va i la ble, ex cep t in a ctions in th e courts
of th e U n i ted Sta tes under th e sta tute.

“

Th e pra ctice of th e court does n ot a uthorize th e dis
m i ssa l of a l ibel for th e l ibel la n t’s delay in bri n ging th e
ca use to a hea ring a fter i ssue j oined . Th e cla ima n t
h a s a n equa l righ t to m ove th e ca se .

“

1 Th e A dolph , 1 Curt . 89 ; R owe Ch a rles Carter , 4 Cra n ch , 328 ; Th e

v. B rig 1 Mason , 372 ; Th e Ia U tility , 1 B la tch f. H . 2 1 8 ; The

vin cible, 1 Wh ea t . 238 ; The A n n
, Lillie Mills , 1 Sprague , 367 ; Th e

3 Wh ea t . 435; Th e Divin a Pa stora , Ch usa n , 2 S tory C . C t . 456. 468 ;
4 Wh ea t. 52 ; The B ee , 1 Wa re , 335; Th e B uckeye Sta te . 1 Newb. 1 1 ;
Th e He n ry Ewba n k , 1 Sumu. 400

, Th e Lauretta , 9 Fed . R ep . 622 .

Th e B ello Corrun es , 6Wh ea t . 152 .
5 Ex p a rte Slayto n , S . C . U . S .

,

5 Co n lo n v. Th e Neptun e , 2 Pet . Oc tober Term , 1 88 1 ; A m . Law

A dm . 358 ; Wa rder 0 . La B elle Cre R eg. A ugust, 1 882 , vol. x x i. No . 8

ole , 1 Pet . A dm . 31 .

5 I n re Dubuque , 2 A bb. (U . S . ) 5 A bbott ’s Tria l Eviden ce, 576
33 . See Pa cka rd v. Th e Louisa , (New York , 1 882) .

2Woodb. M. 48 ; B lain e v. Th e 5 The Mariel, 6 Fed . R ep . 831 .
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While th e a dm ira l ty courts a re not governed by an y
sta tute of l im i ta tions, they a dopt th e pri nci ple tha t
!a ches or delay in th e judicia l enforcem ent of m a ri time
l i e n s wi l l

,
under proper circum sta nces

,
con stitute a va l id

defen ce .

When a n adm ira l ty l ien is to be e n forced to th e
detr im ent of a purcha ser for va l ue, wi thout notice of

th e l ien , th e defence wil l be hel d va l id under shorter
t ime a n d a m ore rig id scrutiny of th e delay th a n where
th e cla im a n t i s th e pa rty who owned th e property when
th e l ien a ccrued .

“

Th e a rrest of a vessel a fter h er
'

voyage i s commenced
is i l lega l

,
a n d wil l be discha rged .

“

O n a peti tion for a wri t of proh ibition to th e Distri ct
Court proceedi n g a s a court of a dm i ra l ty a n d m a ri t im e

j urisdict io n ,
m a tters de/wrs th e record, wh ich a re set forth

in the peti tion for th e wri t, ca n n ot be considered here .

“

For further a s to p roh ib i tion a n d ma n damus
,
see Fed

era l Pra ct i ce, by Field Mil ler
,
203, 204 ; Bum p’s

Federa l Procedure
,
276- 28 1 ; Desty

’

s Federa l Proced
ure

, p . 688 , a n d th e ca ses there c i ted ; Myer’s
I n dex to th e R eports of th e Suprem e Court of th e
U n i ted Sta tes

,
Wri t of Proh ib ition ,” p . 535

,
a n d h is

pages 290— 294 , for “Ma n damus a n d R a pa lje
’

s Digest
of Federa l Decisi ons a n d Sta tutes for ma n damus, pp .

349, 350 , a n d for proh ib ition, p . 605.

Where Th e H. W .

” insti tuted a ca use of dama ge in
rem i n Irela nd for col l ision a ga i n st “ Th e C . a n d

ca used h er to be a rrested in Ire la n d , Th e C . C . ob
ta in ed h er relea se on ba i l, a n d insti tuted a cross- su i t
a ga inst Th e H. W .

”

1 Th e Key City, 14 Wa ll. 653. vii. 284 , B oston , 1 879 ; 24 Moak ’
s

5 B oysso n v. Ca rlberg (House of Notes , 847 , 848 .

Lords, July 9 , L . R . 3 A p .
5 Ex pa rte Easton , 95 U . S .

Cas . 131 6, 1 322 ; Th e R eporter , vol. (5O tto) 68 .
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cord i n g to th e pri n ciples, rules, a n d usages which belon g to
courts of equ ity a n d of a dm ira l ty, respec t ively, ex cept when
it is otherwise provided by sta tute or by rules of court m ade

in pursua n ce thereof but th e same sha ll be subject to a l ter
a t ion a n d a dd it io n by th e sa id courts, respect ively, a n d to

regula tion by th e Supreme Court, by rules prescribed from
t ime to t im e, to a n y C ircuit or District Court , n ot in co n

sisten t with th e laws of th e U n i ted Sta tes.

For th e co n struction of this section 9 1 3 see th e fol

lowing : In depen dent of Sta te leg isla tion ; 1 forms a n d
m odes of process,2 of procedure ; 8 rules of pleading ,4
of pra ctice .

6

By th e R evised Sta tutes of th e U nited Sta tes, 91 7,

it is provided th a t
Th e Supreme Court sha l l have power to prescr ibe, from

t ime to t ime, a n d in a n y m a n n er n ot i n co n sisten t w i th a n y

law of th e U n ited Sta tes, th e form s of writs a n d other process ,
th e modes of fram i n g a n d fili n g proceed i n gs a n d plea d i n gs, of
ta ki n g a n d obta i n i n g eviden ce , of obta i n i n g discovery, of pro
ceedin g to obta i n rel ief, of drawi n g up , en teri n g, a n d en rol l i n g
decrees, a n d of proceed i n g before t rustees a ppoi n ted by th e
court , a n d gen era l ly to regula te th e whole p ra ctice , to be

used , in sui ts in equity or a dm ira l ty, by th e C ircui t a n d Dis

trict Courts .

6

By th e R evised Sta tutes of th e U nited Sta tes, 91 8
,

it is provided tha t
1 Waym a n v. South a rd , 1 0

Wh ea t . 1 ; B eers v. Ha ugh to n , 9

Pet . 359 ; Th e Delaware , Olcott ,

240 .

5 Dun can v U n ited Sta tes , 7

Pet . 435.

Waym a n v . South ard , 1 0

Wh ea t . 1 ; Poult n ey v City of La

Grayso n v. Virgin ia , 3 Da l].

320 ; B a n k of U n ited Sta tes v. Hal

stead , 10 Wh ea t . 51 .

8 Mauro v. A lmeida , 1 0 Wh ea t .

473 ; Ex p a rte Cra n e , 5Pet . 210 ;
Ha rrison v. Nix o n , 9 Pet . 507 .

McKin lay et a l. v. Morrish et

a l. , 21 How . 343.

fayette, 1 2 Pet . 472 , Th e Steamer
St . Lawren ce , 1 B lack , 522 ; Noo n a n
v. Lee , 2 B la ck , 509 ; Goodyea r v.

Providen ce R ubber Co . ,
2 Cliff. 351 ;

Gra y v. Ch icago , 830 . R . R . Co .

,

Wool. 63 : Jen kin s v. Green wa ld ,

1 B on d . 1 26 ; Ga in es v. Travis , 1

A bb. A dm . 422.
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Th e severa l C ircuit a n d D istrict Courts may, from t ime to
time, a n d in a n y m a n n er n ot i n con siste n t w i th a n y law of th e

U n i ted Sta tes, or wi th a n y rule prescribed by th e Supreme
Court u n der th e precedi n g sect io n , m ake rules a n d orders

d irecti n g th e retur n i n g of writs a n d processes, th e fili n g of

plead i n gs, th e t aki n g of rules , th e en teri n g a n d m aki n g up

of judgmen ts by defa ul t, a n d other ma t ters in vaca t io n , a n d

o therwise regula te their own pra ct ice a s m ay be n ecessa ry or

co n ven ien t for th e a dva n cemen t of just ice a n d th e preven t io n
of delays in proceed i n gs .

1

Sa cr xox III. PLEADING .

A su i t in the court of adm i ra l ty m ay be ei ther in p er
son am or in rem . Sa l va ge suits a re a lmost in va ria bly of

th e la tter cla ss.
Th e ca se i s commenced in th e courts of th e U n i ted

Sta tes, n o t by fil in g i n th e reg istry of th e court th e
praecipe to i n st i tute

, a s i n Engla n d , but by fil i n g a l ibel
in th e clerk ’s office . By R ule 1 of th e U n i ted Sta tes
courts i n a dm i ra l ty no m esne process sha ll issue unti l
th e l ibel is filed in th e clerk’s office . See A ppendix ,

a n d a uthori ty there ci ted .

Wha t th e l i bel should sta te , how it sha l l propound
th e a l lega tio n s , th e prayer, a n d i n terroga tories

,
m ay

be seen by refere n ce to R ule 23 in A dm ira l ty . See

A ppen d ix ,
a n d a uthori ties there ci ted .

A ga i n st wha t a n d whom sui ts for sa l va ge m ay be in

sti tuted
,
see A ppendix , A dm i ra l ty R ule 1 9, a n d th e

fo l lowi n g dec isions .
1 B a n k of U n ited Sta tes 0 . Wh ea t . 43 ; Mills v. B a n k U n ite d

White , 8 Pet . 262 ; B eers v. Haugh Sta tes , 1 1 Wh ea t . 431 Th e Steamer

ton , 9 Pet . 329 ; Poult n ey v. City of St . Lawre n ce , 1 B lack , 522 ; Louis
Lafayet te , 1 2 Pet . 472 ; Ph iladel ia n a In sura n ce Co . v. Nich olson ,

ph ia , &c . R . R . v. Stimpso n . 14 2 Low . 310 .

Pet . 448 ; Waym a n v South a rd , 10
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A s to joinder of proceed ings
,
th e nineteenth A dm i

ra lty R ule wa s i ntended to prevent a joinder of pro
ceedin gs in rem a n d in p erson am,

in the same l ibel for the
sa l va ge of th e same goods.

1

Th i s decision of th e C ircu i t Court a ffirm ed th e de
cisio n of th e j udge of th e U n i ted Sta tes Court for the
D istrict of Louisia na

,
a n d was a ffirm ed by th e Suprem e

Court in Th e Sa bi n e, 1 1 Otto , 1 0 1 .

A s only ex ceptional provision is m ade by th e Su
prem e Court rules in a dm i ra l ty for a joint l ibel ,
the genera l rule th a t p roceedings in rem a n d in p er

son am can n ot be jo i n ed in th e sam e l i bel m ust be
con sidered a s receivi n g th e sanction of th e Supreme
Court .2
A s to joi n der by l ibel lants, all persons e n titled on

th e sam e sta te of fa cts to pa rtici pa te in th e sam e rel ief
m ay joi n a s l ibel lants

,
whet her th e sui t be in p erson am

or in rem.

3

Misjoin der
'

of pa rties l ibel la nt
,
when not objected

to
,
wil l n o t preven t a decree .

4

Th e plea di n gs in th e U nited Sta tes Di strict Court
co n sist of th e l ibel

,
cla im , a nswer, ex ception, a n d cross

l ibel .
By A dm ira l ty R ule 51 no repl ica tion is a l lowed . I

ha ve therefore furn ished no form of i t .
Simula tzbn .

— For th e pra cti ce, relea se U pon sti pula
tion without form a l cla im

,
neglect to nam e own ers

,

l ia bi l i ty of stipula tors
,
sufficien cy of answers, a uthori ty

1 Nott v. Th e Steamboa t Sabin e 3 Fretz v. B ull, 1 2 How. 468 .

a n d Ca rgo , 2 Woods, 21 1 , by B ra d 4 Coast Wreckin g Co . v. Ph oen ix

ley, Circuit Justice . In suran ce Co . , 7 Fed . R ep . 236
2 Ferris v. Steam - tug A lida , Th e

R eporter , vol . x iii. No . 22 , p . 677

(B oston ,
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Th e defa ul t or fa i l ure to answer is regula ted by
A dm ira l ty R ule 29. See A ppen dix

, a n d a uthori ty
there cited .

But before th e return - d ay th e defen dant should file
h is cla im a n d a n swer, or ex cep t-ions, m ade a n d verified
a s required by A dm ira l ty R ule 27. See A ppen dix

,

a n d a uthori ties there ci ted .

A s to wh a t a l lega tion s need not be a nswered
,
see

A dm ira lty R ule 31 , A ppendix .

Ex ceptions to th e l i bel m ay be taken under A dm i
ra lty R ule 36. See A ppe n dix , a n d a uthori ties there
c i ted .

If ex ceptio n s to a l ibel a re not brough t to th e a tten
tion of th e C ircui t Court, nor referred to, e i ther ex

pressly or by im pl ica tion
,
in th e a ppea l , they wil l be

deemed to be con clusively wa ived by th e respon de n t
w hen h e i s the a ppell ant. To co n sider them would be
to ex erc ise th e a ppel la te power in reviewing th e a c tion

,

not of th e C i rcui t, but of th e Di stri ct Court. Th is ca n
not be do n e.

1

If no ex ception is ta ken to th e report of a comm i s
sion er, wh ich i s duly con firmed by th e C ircui t Court,
th e m a tter is n o t open for review ,

there be ing noth i n g
on its fa ce im pea ch i n g its correctn ess .2
A s to n o n - a ppea ra n ce of l ibel lant a n d dism i ssa l of h is
suit, see A dm ira l ty R ule 39, A ppen d ix .

By R ule 53 of th e U ni ted Sta tes Suprem e Court in
A dm ira l ty (December Term ,

1 868, 7 Wa l l . v) cross
l ibels m ay be filed o n a n y countercla im .

For th e effect of cross - l ibel s, see sa i d R ule 53, in th e
A ppendix .

U pon a l ibel m rem,
filed for dam ages ca used by a

1 Th e Vaugh a n , 1 4 Wa ll . 258 . Va n derbilt , 6Wa ll. 225; Jen n in gs
3 Th e Virgin , 8 Pet. 538 ; Th e v. Th e Persevera n ce, 3 B all. 336.
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col l ision
,
a cross - libel ca nnot be susta i n ed for sa l va ge

on a ccount of serv ices ren dered to th e inj ured vessel
a fter th e col lis io n . Such a C la im does n o t a rise out of
th e ca use of a ction on wh ich th e l ibe l is founded ,
with in th e m eani n g of th e fifty- th ird rule .

1

Th e decree of a District Court, d ism iss i n g a cross
l ibel for wa nt of m erit

,
from which n o a ppea l was

taken
,
determ ines th e questio n ra ised by such cross

l ibel
,
but does n o t d ispose of th e issue of law or fa ct

invo l ved in th e orig i n a l sui t .2
Where a l ibel was fi led a ga inst a steam er by a ba rque,

a n d th e ow n ers of th e steamer filed a cross - l ibe l a ga i n st
t he ba rque

,
a n d m oved to stay proceedi n gs i n th e sui t

u n der th e first l ibe l u n ti l securi ty wa s given o n th e

cross - l ibel , n o process ha vi n g been issued o n th e cross
l i bel , i t wa s hel d tha t th e Suprem e Court d id not in
ten d by th is rule to give th e court j urisd iction of th e

second l ibe l wi thout a seizure of th e ba rque wi th in th e
d istri ct , but tha t th e object of th a t rule is to compe l
a ppea ra n ce, a n d gi ving securi ty by a respo n de n t in a

cross - l ibel z'n p erson am,
in ca uses where i t does not a p

pea r prOper to rel ieve h im .

3

The fifty
- th ird R ule i n A dm ira l ty

, requiri n g th e re

spon de n ts in a cross- l ibel to give security to respond in
dam a ges a s cla imed in th e cross - l i bel

, a ppl ies a s wel l
to a ction s in rem a s to those in p erson am .

4

W/zen Cla ims do n ot a rise from same Ca use of A ctio n .

U pon a l i bel in rem
, filed for d am a ges caused by a col

lisio n
,
a cross- l ibel cannot be susta ined for sa l va ge on

1 Crowell v. Sch oo n er Th eresa 3 Th e B risto l, 4 B en . 55. A n d

Wolf, 4 Fed . R ep . 152 re see Th e Sapph ire , 1 8 Wa ll. 51 ;
ported by Fra n k P. Prich a rd , Esq . , Wa rd cl a l. v. C h am berlain et a l. , 21
of th e Ph iladelph ia B a r. How . 572 .

9 Th e Dove , 9 1 U . S. (1 Ot to ) Th e Toledo , 1 B rown A dm . 81
38 1 . R ev. Cases , 445.
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a ccount of serv ices ren dered to th e i n j ured vessel a fter
th e col l isio n . Such a cla im does not a rise out of the
ca use of a ction on wh ich the l ibel i s founded

,
with in

th e m ea n i n g of th e fifty- th ird A dm i ra l ty R ule .

It is n ot th e office of a cross- l ibel to enforce a n ew

subjec t~m a tter i n troduced i n to th e l i tiga tion by stra n
gers to th e origin a l suit, a n d th us crea te a n ew lia

bility .

l

Libel la nt m ay ex cept to th e answer
,
a s provided by

A dm ira l ty R ule 28 of th e U ni ted Sta tes Suprem e Court.
See A ppe n dix ,

a n d a uthori ty there ci ted .

A m en dm en ts a re regula ted by R ule 24 of th e U n i ted
Sta tes Suprem e Court in A dm i ra l ty . See A ppen dix

,

a n d a uthorities there ci ted .

I cannot condense th is book in to a n ea sily portable
a n d purcha sa ble com pa ss ” (as I sta te i n my In troduc
tion ) if I quote a ll th e decisi ons which I h ave col lected .

Therefore
,
for t h e a uthori ty a s to am en dm ents be

yo n d wha t I c ite in th e A ppen dix , I refer th e rea der to
a n

,

e la bora te work on Federa l Procedure, by Orla ndo
F. Bum p , Ba l timore , 1 88 1 , a t p p . 667— 669, 673, 674.

We m ay refer to th e following decisions as to p lea d
ings
Th e pleadings in a dm i ra l ty a re m ore sim ple a n d less
technica l th a n

_
in a court of common law .

2

In a ll adm ira l ty proceedings th e decree m ust be
seeun dum a llegar

’
a et

l
vroba la .

3

Such a lso is th e Engl ish rule . Th e court wil l i n si st
upon a n a dherence to th e rule proceeding seeun dum

a llegata et p robal
‘

a
, a n d a pa rty who fa i ls to esta bl ish th e

ca se set up in h is pleading wil l not be a l lowed to ta ke
1 Th e Pin g-O n v. B leth en a n d mours Co . v. Va n ce et a l. , 1 9

O th ers , 1 1 Fed . R ep . 607 How. 1 62 .

2 West v. Steam er U n cle Sam ,
3 Th e Sch oo n er B oston a n d

1 McA llister, 505; Dupo n t de Ne Cargo, 1 Sum n . 331 .
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A n d th e a dva nta ge of a n orderly , not to say scien

tific
,
system of a dm i n i stra tio n is a s a ppa ren t i n the

courts of a dm ira l ty
,
a n d m isch iefs of u n certa inty or

i n ex a ctn ess a re a s posi ti ve there, a s in a n y other tribu
n a ls. Such seem s to ha ve been th e Opinio n of Justice
Story .

1

In McKin lay et a l. v. Morri sh et a l. ,2 the U n i ted Sta tes
Suprem e Court hel d th a t th e rules of pleading in a d

m ira lty m ust be str ictly compl ied wi th . On p a ge 347
th e court “ wa rn th e profession tha t the irregula ri ty
of pleadi n gs in a dm i ra l ty

,
n ow too frequently occur

r i n g
,
h a ve a ttra cted our a tten tion , a n d wil l be trea ted

herea fter a ccord ing to th e rules a n d pra ctice for plea d
ings a n d proofs in a dm ira l ty ca ses .”

SECTION IV. OF TENDER .

In pra ctice, when cla im a nt a dm i ts a certa in sum to
be due,

a n d des ires to sa ve further costs, i t i s safest to
m ake a ten der

,
in lawful m oney of th e country, to th e

l i bel lant, of th e amount wh ich cla ima nt a dm i ts tha t h e
owes, a n d contends tha t h e owes no m ore . Th is sum
m ust i n clude a ll costs to da te of tender, if a dm i tted
to be a lso due . If th e ten der be a ccep ted, th e m a tter
may be settled out of court .8
If th e cla ima n t does not i ntend to incl ude i n th e
ten der a n offer to pay costs up to th e tim e

,
h e shoul d

sta te tha t th e tender rela tes only to th e dem a n d of
l ibel la n t, a n d specify th e grou n ds upon wh ich costs a re
not tendered , referr i ng th a t question to the considera
tion of th e court .4

1 Th e B osto n , 1 Sum n . 328 .
4 Th e Hickma n , L . R . 3 A dm .

1 21 How . 343. 15, 1 9 . See a lso
,
as to costs in cases

3 William s & B ruce, Pra c . (En g of ten der , Th e Joh n , Lush . 1 1 ;

lish), 258 , n . Th e Sovereign , Lush . 85; Th e
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If th e tender be refused by l ibel la n t, th e cla im a nt
m ay deposi t the am ount a dm i tted to be due in th e
registry of th e court, a n d obta i n a recei p t there
for.

Th e m oney rem a i n s id le in th e h ands of the regis
tra r unti l th e e n d of th e sui t. 1
Th e defenda n t m ust plea d th e tender, a n d th e court
decides upon th e sufficiency of th e am ou n t ; a n d if i t
ho lds i t to be suffic ie n t, i t m ay ei ther co n demn th e
p la in t iff in costs, or refuse h im h i s costs .2
Notwithsta n d i n g respondent in a ca use of sa l va ge

m akes a ten der wh ich is a dj udged suffi cie n t
, yet , if i t

is n o t so l ibera l but tha t th e sa l vor m igh t rea sona bly
prosecute th e su it in ex pecta tio n of ob ta ini n g a la rger
awa rd

, th e court h a s power, i n th e ex erc ise of a sound
d iscretio n ,

to a l l ow h im costs of proceed ings a fter th e
tender. B ut th e genera l rule i s, t h a t a sufficient ten
der th rows a fter- costs o n l i bel la nt ?
Th e court will n ot order th e m oney of sui tors to be
put out a t interest, ex cept upon a joint a ppl ica tion Of a
pla in tiff a n d defend ant.4
It is sa id th a t th e strict doctri n e of th e comm on law

,

i n rela tion to th e m anner in wh ich a tender should be
m ade

, a n d th e produc t ion of th e m o n ey
,
even when

th e offer of paym ent i s rej ected , i s not recog n i zed in
th e a dm i ra l ty courts ?
I n Pa paya n n i Co .

, Owners of Th e Thessa l ia ,

Hope, 2 W . R ob. 9 ; Th e Mobile, 1 17 - 1 25; Th e William , 5Notes of

Swa . 256 ; Th e Ca rgo ex Ho n or , Ca ses , 1 08 ; A bbott o n Sh ippin g,L . R . 1 A dm . 87 ; Th e Frederick , 1 pa rt iv . ch . 12 , p . 574 .

Hagg. 2 1 1 ; Th e Elea n ora Ch a rlot te ,

1 Lubker v. Th e N . H. Quimby ,
1 Hagg. 159 ; Th e Hedwig, 1 8 R eporter , 806.

Spin ks , 1 9 .

4 Goote
’
e A dmira lty Prac tice (2d

1 Th e A n n ie Ch ilds , Lush . 509 . cd . , Lon do n , p . 1 2 1 .

Th e Vrouw Ma rgareth a . 4 C .

5 Dun lap
’
s A dmira lty Practice,

R ob. 1 03 ; Th e Clifto n , 3 H agg. p . 1 03.
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W . H . Tinda l l Co .
, Owners of The Yorksh ire ,l Sir

R . J . Ph illimore, i n del iveri n g judgm ent
,
sa id :

Th e va lue of th e “ Thessa l ia is est im a ted a t
th e ship, a n d th e ca rgo ; a n d th e va lue of

th e “ Yorkshire ”

is Now, for this service
h as bee n ten dered a n d pa id i n to court . Th e quest io n which I
have to decid e is, whether, looki n g to a ll th e fa cts of th e case,
a n d applyi n g th e pri n ciple. of law to those facts , tha t sum is
adequa te for th e services ren dered . I thi n k it impossible
to doubt tha t , a t th e t ime th e services were ren dered , th e

Yorkshi re,” w ith h er ca rgo , wa s in a con di tion of con sid

erable da n ger ; sh e wa s u n m a n ageable, a n d h er cap ta i n wa s
sen sible of h er d ifficul t ies, a n d sough t a ssista n ce . A sl ight
a n d u n favorable cha n ge in th e wea ther would ha ve put h er
in a posi t io n of grea t peril , from which sh e wa s relieved by
t h e t im ely a ssista n ce of th e Thessa l ia .

”

It is true tha t two
la rge vessels ca n n o t come together w i thout con sidera ble peril
to ea ch other, pa rticula rly when they a re screw steamers , by
t h e brea k i n g of th e hawse r, ~

or by its becom i n g en ta n gled
w i th t h e screw. It required n o ord i n a ry skill o n th e pa rt of
t h e Thessa l ia to avoid tha t d a n ger a n d it h a s been just ly
sa id by th e m a ster of th e Yorkshire ,” in h is let ter to th e
m a ster of th e Thessa lia , wherei n h e ex presses h is a dm ira
t io n for t he superior skil l d isplayed , tha t h e saved th e lives
of th e crew of th e Yorkshire a n d th e property ; a n d tha t
m ust be taken i n to con sidera t io n , w ith th e other fa cts of th e

ca se, in com i n g to a co n clusion . I thi n k tha t is in

a dequa te, a n d I sha l l i n crea se it by £400 . I take i n to con

sidera tion , in m aki n g th e awa rd , tha t there was a da n ger
beyon d th e ord i n a ry peri ls of such service, a n d tha t th e ship
i tself wa s pla ced in grea t peril . Th e awa rd wi l l be
to cover all ex pen ses .

SECTION V.
— R U LE 1 0 IN A DMIR A LTY .

In a ddi tion to th e ca ses c ited in th e A ppend ix on
R ule 1 0 of th e U n i ted Sta tes Suprem e Court I n A d

1 Mitch ell’s Maritim e R egister (Lon don , J a n . 23, p . 1 1 4.
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of th e rule to rescind . O n th e tria l of th e rule
,
wit

nesses were ex am ined ora l ly before th e j udge . Evi
den ce wa s a lso ta ken by order of th e court in rela tion
to th e condition of sa i d ca rgo, a n d whether th e sam e
was or wa s n ot a tota l loss.
O n th e 5th of Ma rch , 1 878, a n d before th e Distri ct

Court h a d m a de a n y decisio n or order o n sa i d rule to
rescind th e order for sa le of sa id cotto n

,
a proctor

,
rep

resen ti n g th e u n derwr i ters for Lloyd ’s
,
by lea ve of th e

court
,
filed a n intervention for th e i n terest of th e in

surers for th e frei gh t on sa id ca rgo, in wh ich in terven
tion i t wa s prayed tha t th e sa id order for th e sa le of

sa id ca rgo be rescinded .

On th e 6th ofMa rch
,
1 878 , a fter con sidera tion of sa id

rule ta ken by th e m a ster of th e sh ip to resci n d sa id
order of sa le, a n d th e evidence a n d a rgum ents thereon

,

a n d of th e sa id i n tervention , a n d of a ffida vi ts a n d briefs
subm i tted therewith

,
th e court ordered tha t th e sa id

m a ster a n d cla im a nt be a l lowed to bo n d th e sh ip
,
a n d

such of th e cotton a s wa s then stored a n d i n good
order

,
am oun ti n g to five hundred a n d twen ty - three

ba les
,
a n d tha t th e rem a inder of th e ca rgo on boa rd

th e sh i p
,
or upon th e levee, wh ich was m ore or less

dam a ged , be sold by th e m a rsh a l
,
a fter - three days’ n o

tice ; a n d a ll questio n s of frei gh t were reserved by th e
court . A co tto n fa ctor of h igh sta n d i n g wa s a ppoi n ted
a Trin i ty m a ster

,
to a dvise a n d a ssist in m a ki n g sa le of

th e cotto n , a n d a s a ppra iser. Th e gross proceeds of th e

sa le of th e dam a ged co tton am ou n ted to a n d

th e Tri n i ty m a ster
,
who a lso a cted a s a ppra iser, was al

lowed a rea son a ble fee for h is services.

Th is a ppoi n tm en t resul ted in ben efit to a ll pa rties in
i n terest. Th e a id of th e ex perien ced m ercha nt selected
a s Tri n i ty m a ster a n d a ppra iser a ugmented th e sum
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produced by th e sa le far a bove th e amount of compen
sa tion a l lowed to h im by Bill ings

,
J .

SECTION VI.
— PR A CTICE IN C R IMINA L CA SES .

Th e pra c tice of th e a dm iralty , i n crim i n a l ca ses , i s
th e sam e a s th e pra ctice of th e courts of comm on law
in l ike ca ses . They a re tried before a j ury .

Th e pra c t ice of th e Sta te courts i s not a dopted , but
i s a ccord i n g to th e usa ge of a dm i ra l ty courts

,
subject

to th e lim i ta tio n s of th e Consti tutio n ,
th e am endme n ts

,

a n d th e a cts of Congress . B en . 572 . See a l so th e
ex cel len t trea t ise by A lfred Conkl ing, Esq. (4th cd .

,

on th e Orga n i za tion , Jurisd ic tion , a n d Pra ctice
of th e Courts of th e U n i ted Sta tes

,
Pa rt IV. a n d see a

Ma n ua l of Pra ctice in th e C ircui t Courts of th e U ni ted
Sta tes, by A ugustus A . Boyce, A lbany, 1 869, p . 92,

ch . 5.

A n i nju n ction to sta y proceedings in th e a dm i ra l ty
court

,
i n a su i t for the condem na tion of a sh ip , h a s been

refused , when i t a ppea red tha t th e court of a dm ira l ty ,
by i ts own rules

,
h a d a s la rge a n a uthori ty a s th e

court of cha n cery to put th e subject into a m ethod Of

i n quiry
,
a n d to a c t upon tha t inquiry by g ivi n g th e

same rel ief. l
But if th e proceedings in the a dm i ra l ty court a re in
th a t sta ge i n which no n ew evide n ce ca n be rece ived ,
a s if a sen tence h a s been ob ta ined a n d a n im porta n t
fa ct h as since been d iscovered , th e court of cha ncery
wil l restra in proceedings to enforce tha t sente n ce .2

1 A n on . , 3 A tk . 350 . J . 446—454 ; 3 Da n iell Ch . Pl.
1 Ja rvis v. Ch a n dler, T . R . Pr . 1 729 (3d A m . cd .

, Perkin s).

81 9 . See Leycester v. Loga n , 3 K .
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CHA PTER VIII.

EV I D EN C E .

SECTION I. — GENER A L R U LES .

THE rules of evidence in a dm i ra l ty ca ses a re, gener
a l ly

,
th e sam e as in o ther cases, ex cept so fa r a s m od i

fied by a cts of Congress or rules of court .
Th e pri n c ip les of evidence a re

,
ge n era l ly

,
th e sam e

a s to th e burden of proof, th e relevancy of testimony
,

th e requisi tion of th e best evide n ce, a n d th e l ike .

SECTION II. STA TE LAWS .

Th e R evised Sta tutes of th e U ni ted Sta tes
,

858,
provide tha t th e law of th e Sta te i n wh ich th e court is
held sha l l be th e rule Of dec ision a s to th e com petency
of witnesses in th e courts of th e U n i ted Sta tes in trials,
ex cep t a s ex cepted in ' sa id section . See A ppendix .

SECTION TIL — MODE OF PR OOF.

By section 862 of th e U nited Sta tes R evised Sta tutes,
th e mode of proof in , a dm i ra l ty ca uses sha l l be a ccord
in g to rules by th e Suprem e Court, ex cept a s specia l ly
p rovided in cha pter sevent een of those sta tutes . See

A ppend ix .

A book of origina l entri es, kept by the ca p ta in of th e
propel ler

,
who was a lso pa rt- owner, is i n a dm i ssible to
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n ot provided for by th e foregoi n g rules
,
th e Distr i ct

a n d C ircui t Courts a re to regula te th e p ra ctice. See

A dm ira l ty R ule 46
,
A ppendix

,
a n d a uthori ty there

cited .

SECTION IV.
— IN LOU ISIA NA .

In th is d istrict (Louisia n a) th e pra ctice is to take , by
order of court

,
or by co n sen t of pa rties

,
th e testimo n y

of wi tn esses before th e clerk , a cti n g a s U n i ted Sta tes
comm ission er . Sometim es

,
by con se n t

,
th e testim o n y

is taken
, a t a tim e a n d pla ce a greed upo n

,
wi t hout th e

presen ce of a comm issioner ; or th e testimon y m ay be

taken by comm issio n ers, a s provided by R ules 1 4— 1 8
of th e Distric t Court of Louisia n a .

SECTION V . DEPO SITIONS .
Testimo n y m ay a lso be taken by deposi tion s de ben e

esse
,
u n der section s 863— 865of th e U ni ted Sta tes R e

vised Sta tutes.

Wha rto n ’

s Law of Evidence says th a t th e a djud ica
tio n s o n deposi tio n s would require a sepa ra te volum e .

Th is wa n t h a s been we l l suppl ied by a trea tise on th e
Ie w of Deposi tio n s, by Edwa rd P. Weeks

,
in a volum e

of 71 4 pa ges, com prising th e law of deposi tio n s, a n d a h

stra cts of th e sta tutes rela ting thereto .

Witn esses m ay be ex am i n ed by dedz'ma s p otesta tem to
take testim o n y, u n der sections 866, 868, 869 of th e

U n i ted Sta tes R evised Sta tutes . See A p pen dix .

Testimo n y m ay a lso be ta ken by deposi tio n s m p erp et
a am reimemoriam ,

by virtue of section 866 of th e U n i ted
Sta tes R evised Sta tutes ; a n d by letters roga tory, u n der
section 875of those sta tutes . See A ppendix .

Subpoen as for witn esses a re regula ted by section 876
of the U nited Sta tes R evised Sta tutes . See A ppen dix .
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The rules of ev idence in a dmira l ty ca nnot be changed
by a Sta te sta tu te .

1

In th e a dm i ra l ty th e same rule does not preva i l as
in equity , — tha t th e a nswer to m a tters directly respon
si ve to th e a l lega tions of th e bi l l is to be t rea ted as
sufficient proof of the fa c ts, i n fa vor of th e respon den t,
unless overcome by the testimon y of two wi t n esses, or
of on e witn ess a n d other c i rcum sta nces of equiva lent
force ?

O n ex ceptions a l lowed , tha t th e a nswer is not ful l
a n d ex pl i c i t, th e court m ay com pel defe n da n t to m ake
further a nswer, or direct th e m a tter of th e ex ception
to th e answer to be ta ken p ro confesso. See A dm ira l ty
R ule 30 of th e U nited Sta tes Suprem e Court

,
A ppendix

,

a n d a uth ori t ies there ci ted .

So, on defa ul t of l i bel lant to answer i n terroga tories ;
or th e court m ay d ism iss th e l i bel . A dm ira l ty R ule 32 .

See A ppen d ix , a n d a uthori ties th ere c i ted .

Th e a n swer of th e defenda n t to th e l ibel a n d inter
roga tories m ust be on oa th or solem n a ffirm a tion

,
a n d

ful l a n d ex pl i c i t, a n d distinct. A dm ira l ty R ule 26. See

A ppend ix , a n d a uthori ties there c ited .

Th e pa rty cl a im in g th e property m ust verify h is
Cl a im on oa th or solemn a ffi rm a tion . A dm i ral ty R ule
26. See A ppend ix , a n d a uth ori ties there c ited .

SECTION VI. ON A PPEA L .

Further proof ta ken in a Ci rcui t Court upon a n

a dm i ra l ty a ppea l sh a l l be by deposi tio n s upon ora l
ex am ina tion, unless the court a ll ow a comm ission ,

to

issue to take such deposi tions upon wri tten i n terroga
tories a n d cross- interroga tories , upon not ice, as pro

1 Th e William Ja rvis , 1 Sprague, 1 A n drews v. Wa ll, 3 How. 57"

485.
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vided by R ul e 49 in A dm ira l ty . See A ppend ix , a n d

a uthori ties there cited ; a n d U ni ted Sta tes R evised
Sta tutes, 865, here i n a bove ci ted .
Wh en ora l eviden ce sha l l be ta ken down by th e

clerk of th e District Court, pursua n t to th e a bove
m entioned section of th e a ct of Co n gress

,
a n d sha l l be

tra n sm i tted to th e C ircui t Court, th e sam e m ay be used
in eviden ce o n th e a ppea l . A dmira l ty R ule 50 . See

A ppendix
,
a n d a uthori t ies there ci ted .

When a m otion i s m a de by a n a ppel lant to ex am i n e
witnesses in th e Suprem e Court in a ppea l in a dm ira l ty

,

th e a ppella nt should show some ex cuse sa tisfa ctory to
th e court for the fa il ure to ex am ine them i n th e court
below ?

Th e ca use m ay be continued to th e nex t term If .

th e proof i s defic ient
,
wi th lea ve to ea ch pa rty to pro

duce further proof.2
It i s th e pra ctice of th e Suprem e Court, i n prize
ca uses

,
to hea r th e ca use, i n th e first insta nce, upon

th e eviden ce tra n sm i tted from th e C i rcui t Court, a n d
to decide upon th e evidence whether i t i s proper to
a l low further p roof?
A ffida vi ts to be used a s further proof i n ca uses of

a dm ira l ty a n d m a ri tim e juri sd iction in th is cour t m ust
be ta ke n u n der comm i ssion ?
If th e eviden ce i s ta ken under a comm i ssion issued

a fter a n a ppea l
,
without a previous order from th is

court
,
i t wil l not be considered , unless a sufficien t ex

cuse i s shown for th e fa i l ure to ex am ine th e witnesses
in th e usua l way before th e a ppea l ?
I n th e District Court of th e U ni ted Sta tes, si tting
1 Th e Maby, 1 0 Wall. 41 9 .

1 Ibid .

3 Th e Samuel, 1 Wh ea t . 9 .
1 Th e Jun ia ta , 91 U . S. (1 Otto)

1 Th e Lo n don Packet , 2 Wh ea t . 366.

371 .
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In th e ca se of Tucker et a l. v. Th e Ba rque Mary
C . Porter a n d Ca rgo

,

1 i t wa s he ld
,
th a t

,
if a ca rgo

i s im ported or brough t i n to th e U n i ted Sta tes
,
under

th e gen era l law subject to duties
,
but u n der certa i n

circum sta n ces exem p ted from duties
,
i t is for th e ow n er

,

aski n g th e ben efit of th e ex cep tion
,
to m a ke p roof of

th e fa cts which ent i tle h im to i t .
In Fla n n a ga n v. Sh ip Queen of the Ea st

,

2 Judge
Pa rdee sa id
I u n dersta n d it to be wel l set tled tha t , in a ll m a ri t im e co n

tra cts, usage or customs a re a lways appl icable a n d bi n d i n g
o n th e pa rt ies to ex p la i n doubtful , a n d supplem en t in com

plete, agreemen ts a n d st ipula t ion s .

“ Th e pri n ciple o n which eviden ce of usage is a dm issible
for such a purpose is, tha t th e pa rt ies have n o t set down t h e

whole of their co n tra cts in a ll its term s, but those on ly which
were n ecessa ry to be determ i n ed in th e pa rt icula r ca se, by
specific agreeme n t , a n d which , of course, m ay va ry i n fi n i tely ,
leavi n g to im pl ica t io n a n d ta cit u n ders ta n d i n g a ll those ge n
era l a n d u n va ryi n g i n ciden ts which a un iform usage would
a n n ex , a n d a ccord i n g to which in reason they must be u n

derstood to co n tra ct , un less they ex pressly ex clude them .

See Ma c la chla n , p . 384 .

A n y cus tom or usage m ay be proved , n ot o n ly to ex pl a i n
t h e mea n i n g of terms to which a pecul ia r a n d tech n ica l m ea n

in g is thus a ffi x ed , but a lso to supply eviden ce of th e in ten

t io n s of th e pa rties in respect to m a t ters w ith rega rd to

which th e con tra ct i tself a ffords a doubtful i n d ica t ion , or

perhaps n o i n d ica t io n wha tever .

“ A n d , therefore, a n establ ished a n d wel l - k n own custom
m ay a dd to a co n tra ct terms or st ipula t ion s n ot con ta i n ed
in it .

”
See 1 Wa i te, 1 28 et seq.

Mc A llister, 467 ; West v. Th e U n cle 1 U . S . Dist . Ct . for th e District

Sam , 1 McA llister , 505; Cush m a n v. of South Ca rolin a . Magra th , J . (n ot
R ya n , 1 Story , 9 1 ; Th e Na rraga n reported).

sett , 1 B la tch f. 21 1 ; Taylor v. Har 1 Ea stern District of Louisia n a ,
wood , Ta n ey , 437 . May, 1 882 , byPa rdee , Circuit J udge.
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Where there h a s been no a ctua l del ivery of goods
,

th e ca rrier ca n not be concl uded by prete n ded b i ll s of
lad ing , which th e m a ster signs in fra ud of h is em ploy
ers by connivance with the co n signor ?
O n evidence in courts of adm ira l ty a n d m a ri time

juri sd icti o n
,
see also Greenlea f on Eviden ce, pp . 350

4 1 0
,
vol . i i i .

, 1 3th cd .
,
ca refully revised

,
wi th la rge a d

ditio n s
,
by Joh n Wilder May, Boston , 1 876.

1 Gra n t v. Norway
,
1 0 C . B . 665. A n d see Sch ouler

’
s B ailmen ts, 374 ;

Hutchin son on Carriers, pp . 94—96.
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CHA PTER IX.

TR I A L .

SECTION I . R EFER EES .

A LTHOU GH th e Distr ic t Court h a s no power to try a n

a dm ira l ty ca se by jury, ex cep t a s a l lowed by sta tute
,

yet i t m ay o n its own m o t io n , or a t th e desire of th e

pa rties, subm i t a n y question of fa ct to comm issioners or
referees for thei r op inion or a dvice a n d th e n um ber of

these comm i ssioners m ay be twelve a s wel l a s a n y other
number ?
See Ch a pter XII.

,
A PPEA L S , Section I .

SECTION II .
— B ILL OF EXCEPTIONS .

Only such rul ings a re to be put in th e bil l of ex cep

tio n s a s ca n properly be put i n to a b i ll of ex ceptions
on th e tria l of a n a ctio n a t law .

2

SECTION III.
- IN THE LOU ISIA NA DISTR ICT.

Th e ca se in th e Louisia n a d istrict is set down for
hea ri n g o n m o tion of e ither pa rty for a d ay certa in .

Tha t both l ibel la nt a n d cla im a n t should be a ccorded
th is right to ha ve a day a ssig n ed for th e tria l is em i

n en tly proper .

Th e pra ctice in th e U nited Sta tes Distr ic t Court for
the Di strict of Louisia n a

,
tha t e i ther l ibel la n t or cla im

1 Lee v. Th ompso n , 3Woods , 1 67.
1 Th e A bbotsford , 98 U . S. 440 .
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not lim i t th e proctor a s to tim e . (Th e sam e rules a s to
tim e p reva i l in th e Circuit Court on a ppea l . )
A fter th e proctor or proctors for l ibel la nt or l ibel
lants ha ve con cl uded the ir open ing

,
the proctor for

respo n dent rep l ies i n l ike m a nner .
Th e proctor for l i bel lant then briefly repl ies to h is

a dversa ry, a n d th e ca se i s subm i tted to th e court.
Som etim es th e court recomm ends

,
a n d sometim es re

quires, a brief sta tem en t in wri ting of the substance of

th e testimo n y a n d of th e law.

In im porta n t or difficul t ca ses th e proctors furnish
pri nted briefs to the Distri ct Court

,
a n d so l ikewise to

th e C ircuit Court. Th e ca se is then ta ken under a d
visement by th e court, a n d the decree is rendered
Wi th i n a rea sona bl e tim e a fter th e tria l .
In Cha pter VII.

,
PR A CTICE A ND PLEA DING, a n d Cha p

ter VIII , EVIDENCE, I ha ve a lrea dy furnished m uch
which a ppl ies to Th e Tria l . ”

SECTION IV.
— NEW TR IA L.

Th e pa rty d issa tisfied with the decree m ay, before
i t becomes fina l , a pply for a new tria l .
Th is i s efi ected by a rule on the Opposite p a rty to
show ca use

,
on a day a n d hour sta ted

,
why a n ew tria l

should not be granted on the groun ds therefor sta ted
in th e rule .

If th e court perm i ts th e rule to be filed, i t i s b riefly
a rgued a t the tim e sta ted there in , a n d subm i tted .

A n a ppl ica tio n for a rehea ri n g wil l be denied, if i t i s
m a de a fter th e la pse of th e te rm a t which the decree
wa s entered?

1 Petty v. Merrill, 12 B la tchf. 1 1 .
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SECTION V . CONTINU A NCE.

A pa rty who h a s not been gui lty of la ches m ay get

a continuance for the p urpose of producing further
p roof.1
If th e pa rty fa i l s to h a ve th e deposi tion of a witness
i n th e Di stri ct Court reduced to wri ti n g , a n d th e wit

ness does not a tte n d upon summons, i t is in genera l no
ground for a continuance ?

Th ere m ay be a ca se where specia l ci rcum sta nces of
surprise upon th e pa rty , or sick n ess of th e witness, may

ex cep t i t out of th e rule but i t m ust be a stro n g ca se ?
If the w i tness who wa s ex amined in th e D istrict

Court is present in th e Circui t Court
,
th e p a rty is en

t i tled to ex am ine h im ?

No ca se wil l be continued for th e purpose of ena b
l ing th e pa rty to procure new testim ony . He m ust
come prepa red with h i s n ew

' testim ony
,
if h e desires

to use i t ?
Th e a p pel lant cannot ob ta in a continuance where h e

h a s neglected to file the tra nscri p t unti l wi th in a few
days before th e comm encem ent of th e term ?

1 R ose v. Himley
,
B ee , 31 3.

1 Ibid .

1 Taylor v. Ha rwood , Ta n ey, 427 .
1 B ackus v. Th e Maren go , 6

1 Ibid . McLea n , 499 ; Na ll v. Th e Illin ois,
1 Ibid . 6McLea n , 413.
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CHA PTER X.

DEG R EE .

SECTION I . ON A PPEA L .

THE whole decree in the court below is brough t up on
th e a ppea l , a lthough on ly a p art i s a ppea led from . In

its n a ture i t i s n ot severa ble . A pa rt of th e sui t ca n not
be in o n e court a n d a pa rt in a nother a t th e sam e tim e.

If tha t wh ich is a ppea led from is reversed
,
tha t wh i ch

is not reversed becom es a pa rt of th e decree
, a n d i s to

be ex ecuted by th e C ircui t Court ?
If a l ibel lant a ppea l s from a decree in h is fa vor h e
opens th e whole ca se, a n d th e Ci rcui t Court m ay dis
m iss th e l i bel if i t finds tha t h e i s n o t e n ti tled to re

cover ?
If th e decree a llows interest to th e da te thereof, the
i n terest m ust be i ncl uded with th e p rinci pa l , i n order
to determ ine wha t wa s th e sum or va l ue in d ispute a t

th e time when th e a ppea l wa s taken ; a n d if tha t
sum ex ceeds a n appea l to the Suprem e Court
l ies ?
U nless interest is specially cla im ed in th e l ibel

,
no

com puta tio n of i n terest ca n be m a de to give jurisdic
tion. Interest is not a l lowed , unless specia lly directed ?

1 Th e R oarer, 1 B la tch f. 1 .
4 U dall v. Th e Oh io , 1 7 How.

1 Sa ra toga v. Four Hun dred a n d 1 7 ; O ln ey v. Th e Fa lcon , 1 7 How.

Th irty
- eigh t B a les , l ‘Voods, 75. 1 9 ; Th e Grapesh ot , 2 Woods , 42 .

1 Th e Pa ta psco , 1 2 Wa ll . 451 ; A n d see Th e R ebecca Clyde, 1 2
Th e R io Gra n de , 1 9 Wa ll . 1 78 . B la tch f. 403.
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Th is section 636 ex tends to a dm ira l ty proceedings,
a n d gives th e U nited Sta tes courts power, a fter h ea r
in g a ca use on a ppea l

,
to rem a n d with direction s ?

A n ew decree should be m a de in th e C ircui t Court .
Th e decree should be com plete with in i tself. No fina l
decree of a court which enforces its own judgm en ts
ough t to be left in such condi tion tha t th e record of
a nother court i s th e only eviden ce of th e amou n t re
covered by th e successful pa rty . A n order m erely
a ffi rm i n g th e decree of th e Distri c t COurt is not a fi n a l
decree ?

Th e Ci rcui t Court sh ould not a ffirm a decree in pa rt,
a n d dism iss thea ppea l ?
Courts of a dm ira l ty ha ve power to va ry thei r own
decrees . In th e A m erica n pra ctice

,
a summ a ry rehea r

ing , on m otion, ca n be gra nted only duri n g th e term a t

which th e decree wa s m a de . In defa ulted a ctions, th e
summ a ry jurisdictio n to rehea r i s l im i ted to ten days,
irrespective of term s of court, by A dm i ra l ty R ule 40 of

th e Supreme Court. A fter th e term h a s pa ssed in ordi
na ry ca ses

, a n d a fter ten days in defa ul ted ca ses, the
court ca n enterta in a l ibe l of review ?

SECTION IV. MA R SHA LLING A SSETS.

Courts of a dm i ra l ty recogn ize a n d en force in proper
ca ses th e equita ble rule th a t where o n e creditor h a s two

A Circuit Court m ay a ffirm
,
mod 1 Th e B e n efactor Steam sh ip Co .

ify, or reverse a n y judgme n t , de v. Moun t , 1 3O tto , 239 ; 1 1 Fed . R ep .

cree , or order of a District Court 928 .

brough t before it for review, or may
1 Harris v. Wh eeler , 8 B la tch f.

direct such judgmen t , decree , or or 81 ; Th e Lucille , 1 9 Wa ll. 73.

der to be ren dered , or such furth er 1 Th e Lo ttawa n a , 20 Wa ll . 20 1 .

proceedin gs to be h a d by th e District 1 Sn ow 0 . Edwards, 2 Lowell ,
Court , as th e justice of th e case 273.

may require.

”
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funds to resort to , a n d a nother h a s but one
,
th e cred

itor ha ving two wi ll be com pel led to resort first to tha t
wh ic h th e o t her cred i tor is n ot en t i tled to resort to

,
in

order tha t both m ay be pa id ?
In th e ca se of com peting sui ts, th e court of

’

a dmi

ra lty, a s a court of equi ty
,
wi ll m a rsh a l th e a ssets so as

to protect o n ecred itor a ga i n st a nother, a n d prevent th e
election of o n e from p rej udi cing th e o ther’s cla im ?

Th e District Court ca n m a rsh a l th e fun d in i ts reg is
try only between l ien - holders a n d ow n ers ?

SECTION V.
— A DMIR A LTY R U LES A S TO DEGR EES.

By R ule 8 i n A dm ira l ty (see A ppen d ix ), in sui ts
in rem a ga i n st a sh ip , h er ta ckle, &c .

,
if suc h ta ckle

,

&c .
,
a re i n th e possession of a th i rd person

,
th e court

ma y decree del ivery to th e m a rsh a l or other p roper
person .

A dm ira l ty R ule 21 (see A ppendix , a n d a uthori ties
there cited) provides tha t, on fina l decree for paym en t
of m oney

,
l ibel la nt sha l l ha ve a wri t of ex ecution

a ga i n st defen da n t or sti pula tors.
By R ule 40 i n A dm ira l ty (see A ppend ix , a n d au

th orities there c i ted) th e court m ay rescind th e decree
ren dered

,
on a ccount of defenda nt’s contuma cy a n d

defa ul t.
By A dm ira l ty R ule 4 1 (see A ppendix

,
a n d au

th orities there ci ted) a ll sa les sha l l be m ade by the
m arsha l

, a n d th e proceeds pa id into th e registry of the
court .

1 Th e B rigWex ford , 7 Fed . R ep .

1 A bbott ’s Law of Merch a n t

683 (1 88 1) , citin g Th e Sa ilo r Prin ce , Sh ips a n d Sea m en , 599 (1 2th cd . ,

1 B e n . 234 , 461 ; The A dolph , 7 Lo n don , 1 88 1 , by S . Pren tice,

Fed . R ep . 935. See Th e O livia A . Q .

Ca rrin gto n , 7 Fed . R ep . 507 ; Th e 1 Th e Edith , 94 U . S . (4 Otto)
B rig Wex ford , 7 Fed . R ep . 674. 51 8 .
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Where a steamer is con demned for th e loss of a

sch oon er, th e decree for a tota l loss ba rs a n y cla im to
th e schoo n er by h er former owners

,
a n d the ir ti tle

should be rem i tted to th e owners of th e steamer ?
The rule th a t th e court wi l l g ive pri ori ty to th e
sui tor who first obta i n s a decree a ppl ies o n ly a s be

tween cla im a n ts t'a p a rz
'

con ddz
'

on e
?

I n a ca se of coll isio n , where th e decree i s a ga inst
both defen da nts , i t shoul d provide tha t a n y ba lance
which th e l ibe l la n ts sha l l be u n a ble to col lect from o n e

sha l l be pa id by th e other
,
or h er stipula tors

,
to th e ex

ten t of h er stipula ted va l ue beyond th e m oiety due
from h er ?

Th e doctr i n e a nnounced in Th e A tla s (93 U . S .

th a t where a n innocent pa rty suffers dam a ges
by a col l ision resul ti n g from th e m utua l faul t of two
vessels

,
o n ly one of which i s l ibel led

,
th e decree should

be a ga i n st such vesse l for th e whole am ount of th e
dam a ges, a n d not for a m o iety th ereof

,
— rea ffirm ed,

a n d a ppl ied to th e ca se of Th e Jun ia ta ?

In th e ca se of Th e Li l l ie La urie
,

5 Judge Woods
sa id
A n i n terest i n g quest ion of pra ct ice is ra ised by th e fa ct

tha t th e decrees ren dered by th e District Court in favor of
th e furn ishers of suppl ies in th e home port , ea ch decree bei n g
for a less sum tha n fifty dolla rs, a n d th e decree therefore n o t

bei n g subjec t to a ppea l , were pa id in ful l out of th e registry
of th e court , pen d i n g th e a ppea l of S teven so n .

Were these decrees properly pa id ? It seem s to m e clear

1 Th e Fa lco n , 1 9 I
V
a ll . 75. U . S . (7 O tto) 323. See The A la

1 Th e Ma rkla n d , 3 A . 81 E. 340 ; bam a a n d Th e Game Cock , 92 U . S .
2 Law R eports Digest , 1 865- 1 880 (2 O tto) 695.

(Lo n do n , p . 29 1 1 .

1 93 U . S . 337 .

1 Th e Virgin ia Eh rm a n a n d Th e 1 Circuit Court , Ea stern District

A gn ese , 97 U . S . (7 O tto) 309 ; Th e of Tex as , Dec . 3, 1 880 ,Woods, Cir

City of Hartford a n d Th e U n it , 97 cuit Judge.
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CHA PTER XI.

C O S T S A N D FEES .

SECTION I. CO STS.

WHER E the ca use i s reversed for want of juri sdiction
,

th e l i bel la n ts m ay be decreed to p ay a ll th e costs ?
If th e decree i s not va ried as to the a ppel lee , he is

enti tled to costs ?
If th e a ppea l i s d ism i ssed for wa nt of ju ri sd iction

,
no

costs w i l l be awa rded ?
If the l ibel lant cla im s to reverse the whol e decree

,

n o costs wil l be a l lowed to h im where th e l ibel i s d is
m i ssed for want of jurisdiction ?
If th e District Court awa rded costs a ga inst th e libel
lant on dism issi ng th e l ibel for wa n t of j urisdiction , no
costs wil l be awa rded a ga inst h im i n th e C ircui t Court
on a n a ffirm a n ce of tha t decree ?
Where th e j udgment is reversed, the a ppel lant is
enti tled to costs ?
In a sa l va ge ca se, the court, in its d iscretion, m ay

ch a rge th e costs upon th e property sa ved .

7

Where th e decree of th e D istrict Court i s reversed
on the production of n ew proofs, a n d no rea son is given

1 Tome v. Four R afts of Lumber, 1 A gn ew v. Dorm a n ,
Ta n ey , 386.

Ta n ey , 533.
1 Th e McDon ald , 4 B la tch f. 477 .

1 Th e Hen ry Ewba n k , 1 Sumu .

1 Ibid .

400 ; Citizen s’ B a n k v. Na n tucket 1 Th e Ma rgaret v. Th e Con n es

Steamboa t Co . , 2 Story , 1 6; Th e toga , 2 Wa ll. J r. 1 16.

Ma rga ret v

?

Th e Con n estoga , 2
1 Th e B oston , 1 Sum n . 328.

Wall. J r. 1 16.
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why they were n o t produced in th e court below
,
neither

pa rty wil l recover a ga inst th e other costs on a ppea l ?
If th e cla ima nt succeeds in esta bl ish ing th e defence

set up in h is answer, he is enti tled to costs i n th e Circui t
Court ?
Where th e decree i s reformed , no costs m ay be a l

l owed to e i ther pa rty .

3

By sect ion 968 of th e U ni ted Sta tes R evised Sta tutes ,
i t i s provided tha t when in a C ircu i t Court a l i bel la n t,
upon h is own a ppea l

,
recovers less tha n the sum of

$300 , ex clusive of costs
,
h e sha l l not be a l lowed , but,

a t th e d iscre tion of the court
,
m ay be adj udged , to pay

costs .
When th e ca se i s reversed in fa vor of th e l ibel lant
upon a ground not urged below, i t w i l l be wi thout
costs ?
Th e ma tter of costs is not

, p er se
,
th e proper subject

of a n a ppea l
,
but i t ca n be ta ken notice of o n ly i n cident

a l ly a s connected wi th th e pri n ci pa l decree when th e
correctness of th e la tter is d irectly before th e court ?
Th e a l lowa n ce or non - a l lowa n ce of costs i s n ot a sub

ject of a ppea l ?
Th e a ppel la te court wil l not interfere wi th th e decree

a s to costs, unless u n der pecul ia r c ircum sta nces ?
Section 978 of th e U n i ted Sta tes R evised Sta tutes
provides th a t when proceedings a re h a d before a court
of th e U ni ted Sta tes or of th e Terri tories , on severa l
l ibels a ga inst a n y vessel a n d ca rgo, wh ich m ig ht lega lly

1 R eed v. Hussey, 1 B l. H .

1 Dupo n t v. Va n ce , 1 9 How . 162 .

525; Carriga n v. Pitma n , 1 Wa ll. 1 U n ited Sta te s v. Th e Ma lek
J r. 307 . A dh el, 2 How. 21 0 .

1 Macomber 0 . Th ompso n , 1 1 Jorda n v. Woods ct a la , 3

Sum n . 384 . Woods , 1 46.

1 Vern a rd v. Hudson , 3 Sumu.

7 U n ited Sta tes v. Th e Malek
405; Th e U n derwriter, 4 B la tchf . A dh el, 2 How. 21 0 .

94.
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be join ed in one libe l , there sha ll not be al lowed thereon
m ore costs th a n o n o n e l ibel , unless specia l ca use for
l ibelling th e vessel a n d ca rgo separa tely is sa tisfa c

torily shown on m otio n i n Open court .
Where un necessa ry l ibel s or cla ims a re filed

,
i t is a t

th e peril of payin g costs ?
There i s no th i n g in th e langua ge of th is section
wh ich lea ds to th e co n cl us ion tha t where several per
sons h a ve a l ike ca use of a ctio n fou n ded o n a seve
ral l ia bil i ty to ea ch , a n d not on a joi n t l ia bil i ty to
a ll

,
they m ust join under a pena l ty of a forfe i ture of

costs ?
By U . S . R ev . Sta t . 982, i t i s provided tha t if a n y

a ttorn ey, proctor, or other person a dm i t ted to co n duct
ca uses in a n y court of th e U n i ted Sta tes, or of a n y

Terri tory
,
a ppea rs to ha ve m ul tip l ied th e proceedings

in a n y ca use before such court, so a s to increa se costs
unrea so n a bly a n d vex a tiously , h e sh a l l be requi red, by
order of th e court

,
to sa tisfy a n y ex cess of costs so

i n crea sed .

No costs ca n be awa rded to e i ther pa rty when a ca se
is d ism i ssed for wa n t of j urisdic tion , for where there is
no power to a djudica te upon th e m eri ts there i s no
power to awa rd costs .
If a decree is a ffirmed, in terest for th e delay m ay be

a l l owed on the costs as well as on th e am ount of th e
decree ?

I n th e unreported ca se of Th e Louisiana , in th e
Ea stern Distri ct of Louisia n a , A pr i l term ,

1 881 , a l

though th e Distr i ct Court h a d awa rded six per cent
sa l va ge on the va l ue of sa i d steamsh ip a n d
h er sa lved ca rgo, a n d a l though on a ppea l to th e C ircui t

1 Th e Hen ry Ewba n k , 1 Sum n .

1 Th e Youn g Mech a n ic , 3Ware ,

400 .

1 Th eWan a ta , 95U . S. 600 .
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be of so serious a na ture a s to occa sion a forfei ture of

a ll sa l va ge rem un era tio n
,
i t h as

,
nevertheless

,
pu n ished

t hem by awa rd i n g o n ly two. th irds of the ir costs
,

1 or a
fix ed sum

, n or/t in e exp en sa ram,
instea d of costs ?

Where o n e of th e crew of a sa l v i n g vessel l i bel led
the sa ved property to recover h is sha re of th e sa l va ge,
a n d a m otio n wa s m ade to compel h im to file security
for costs

,
upon th e ground tha t th e sa l va ge h ad been

pa id to th e m a ster : held , th a t i n th e a bsence of a n

a greem ent on th e pa rt of the seam a n to wa ive h is
right to sa l va ge

,
h e would not be com pel led to give

securi ty for costs ?
See a l so Th e Ma gda len, 5L . T. N . s . 807- 809 . See

Th e Na uti lus
,
Swa . 1 05, where sa l vors, who , a fte r a n

awa rd by consent before j ustices, commen ced a sui t
i n th e a dm ira l ty court, a n d a ccepted a ten der of th e
am ou n t tha t th e j ustices h a d awa rded

,
were con dem n ed

in dam a ges a n d costs a n d Th e Gloria de Ma ria , Swa .

1 06, where sa l vors
,
who

,
a fter a ppea l i n g from th e awa rd

of Ci n que Ports comm ission ers, i n sti tuted a sui t, a n d
a rrested th e vessel

,
were a lso co n demned in costs, dam

a ges, demurra ge ,
a n d ex pe n ses. See a lso Th e Bel l of

La gos
,
L. R . 2 A dm . 345; 20 L. T. N . s . 1 0 1 9 ; Th e

Ma rga ret a n d Jane
,
38 L . J . A dm . 381 .

Th e indulgence which th e court of a dm i ra l ty h a s al
ways shown to sa l vors

,
however, a n d th e ex ped iency of

encoura gi n g the ir ex ertions, wh ich i t h a s a lways recog
nized

,
h a s frequen tly i n duced i t to a ct lenien tly towa rds

them in awa rd i n g costs.

In Th e Prin cess?Dr. Lush ington observes : It h a s

1 Th e Glory , 1 4 Ja r. 676.

1 3 W . R ob. 1 38- 1 43. See also

1 Th e Glasgow Pa cket , 2 W. Th e William , 5Notes of Cases ,

R ob. 306—314 . 1 08 .

1 Th e Cetewayo
‘

, 7 Fed . R ep .

1 28



cosrs A ND FEES . 289

been th e policy of th e m a ri time law of th is country
,

from th e ea rl iest times
,
to cou n ten a nce a n d fa vor th is

m eri to rious cla ss of person s
,
a n d n o th i n g I conce i ve

would be m ore co n tra ry to th a t pol icy , or m ore l ikely
to dam p th e en erg ies of sa l vors in ge n era l

,
tha n th e

fri gh teni n g them from a recourse to th is court by a

rig id a p pl ica tion of th e pri n c i ple of costs . ” Th e court
h a s

,
therefore, not only d ism issed sui ts o n m a n y 0 0

ca sio n s without costs a s a ga inst th e pla i n t iffs
,

1 but i t
h a s, u n der spec ia l c ircum stances

, even a l lowed th e sa l

vor whose cla im i t rejected th e costs of th e proceed
ings as a ga i n st th e owner ?
If th e defen da n ts tender to th e sa lvors

, a n d pay i n to
court, a sum subseque n tly held to be suffi cie n t

, a n d th e

sa l vors notwi thsta n di n g p roceed with the ir suit
,
they

wil l be con demned in costs 3
a n d where a fter a n offer

of £80 wa s refused by th e cla im a n ts
,
a n d a tender

of £30 on ly wa s m ade , a n d th e court subsequently
awa rded £50, i t nevertheless refused to gi ve th e sa l

vors costs ?
If

, however , there a re unusua l circum sta n ces i n volved
in th e ca se

,
th e court i s unwill i n g to a pply th e doctri n e

of costs a fter ten der a ga i n st sa l vors . Dr. Lush i n gton
in on e ca se observes : There is in th e very n a ture of

sa lvage services som eth i n g so loose a n d i n defi n i te , a n d
so difficul t to be determ ined by th e best co n stituted

m i n ds when looki n g a t the i r own ca se, tha t I am n ot

incl ined to press th e doctri ne to its ful l ex te n t . ” 5

1 Th e Little J oe , Lush . 88 ; Th e Th e Fra n ces a n d Eliza , 2 Dods . 1 15

Joh a n n es , 30 L . J . A dm . 91 — 95; 1 21 ; Th e Vin e, 2 Hagg. 1 - 3.

Th e Dygden , 1 Notes of Cases , 1 15
1 Th e Ca rgo ar Ho n or , L . R . 1

1 1 8 ; Th e U p n or , 2 Hagg. 3 ; Th e A dm . 87 ; Th e B a tavier, 1 Spin ks ,
Zephyr , 2 H agg. 43—4 8 ; Th e Mul 1 69 ; Th e Pa ris , 1 Spin ks , 289 ; Th e
grave , 2 Hagg. 77 ; Th e Ha rriot , 1 B la ck B oy, 3 Hagg. 386, n .

W. R ob . 439 - 447 .

1 The Hedwig, 1 Spin ks , 1 9 - 24.

1 Th e R a n ger , 9 J n r . 1 1 9 , 1 20
1 Th e William , 5Notes of Ca ses ,
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Th e court wi l l not ordi n a rily, however, i n such a

ca se, gra n t costs, a s i t would be hold ing out a n i n duce
m ent to sa lvors to reject a dequa te ten ders ?
Th e tender m ust e i ther offer to p ay th e costs of th e
sa l vor, or sta te th e grounds on wh ich th e paym ent is
resi sted ?
Notwithsta ndi n g respon dent in a cause of sa l vage

m akes a ten der wh ich is a dj udged sufficie n t
, yet if i t

is not so l ibera l b ut tha t th e sa l vor m i gh t rea sona bly
prosecute th e sui t in ex pecta tion of obta i n i n g a la rger
awa rd

,
th e court h a s power

,
in th e ex ercise of a sou n d

discretion
,
to a l low h im costs of proceed ings a fter th e

tender . But th e gen era l rule i s tha t a sufficien t - ten der
throws a fter - costs on l ibel lant ?
In th e ca se of th e Sa lvor Wrecki n g CO . v. Sectiona l

Dock th e decree below a ga inst th e Dock Com
pany wa s reversed a n d th e l ibel d ism i ssed a s to a ll th e
respo n den ts ; but a s th e question of j urisdi ction wa s

not ra ised un ti l a fter th e proofs were ta ken ,
ea ch pa rty

wa s co n dem n ed to bea r th e costs h e h a d i n curred , ex
cept tha t th e costs i n th e C i rcu i t Court were decreed
by D i l lon

, Circui t Judge, to be pa id by th e l i be l la n ts .
In Th e R ed R over?a n a ct ion wa s en tered

,
after five

or six months
,
for £ 1 20 . Th e va l ue of th e vessel wa s

£ 1 00 .

Th e j udge sa id : “ Th is is a ca se of th e sim plest de
scrip tio n

,
a n d ought to ha ve been se ttled on th e Spot.

I th i n k I am bou n d to a l lo t som eth i n g by way of sa l

va ge . I awa rd £5 but I wil l g ive n o costs.

”

So, in Pe isch v. Wa rs
,
4 Cra nch, 347.

1 08— 1 1 0 . See also Th e Hopewell, 1 Lubker v. Th e N . H . Quimby ,
2 Spin ks, 249 . 8 R eporter , 806.

1 Th e Hopewell, ubi sup ra Th e 1 Cen tra l Law Journ al , 640 (St .Sovereign , Lush . 85. Louis , O ct . 6, un reported in
1 Th e Hickma n , L . R . 3 A dm . Dillo n

’

s R eports .

1 3W. R ob. 150 .
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n am for th e payment of costs rendered by a n a dm ira l ty
court i n a n other district ?
Ex pen ses i n curred u n der a lawful order of court

m ay be ta x ed a s p a rt of th e costs a n d i n serted a s pa rt
of th e j udgm e n t aga inst th e losi n g pa rty ?
Th e costs of th e referen ce a s to dam a ges in a n a ct ion

of dam a ge do n ot fo l l ow th e costs of th e a ctio n
,
but

a re
,
in th e discretio n of th e j udge

,
as th e costs of a fresh

l itiga tion ?

Where both pa rties a ppea led
,
a n d ea ch h a d pa rtia l

success
,
no costs in C ircuit Court a l lowed to e i ther

pa rty ?

SECTION II. FEES .

By Section 824 of th e U nited Sta tes R evised Sta tutes
i t is provided tha t

, o n a fi n a l hea ri n g in a dm ira l ty, a
docket fee of twen ty dolla rs sha l l . be ta x ed a n d a l

lowed to th e proctor . But noth in g here i n sha l l be con

strued to prohibi t th e proctors from cha rgi n g to a n d

rece iv ing from their cl ients such rea so n a ble com pensa
tion for their securi ties, i n a dd i t ion to ta x a ble costs

,
a s

m ay be in a ccorda n ce wi th genera l usa ge in the i r re
spective Sta tes, or m ay be a greed upon between th e

pa rties . But if l i bel la n t recovers less t han fifty dol
la rs

,
h is proc tor’s fee sha l l be te n dol la rs . For ea ch

deposi tion taken a n d a dm i tted in eviden ce in a ca use,
two dol la rs a n d fifty ce n ts . For services ten dered in
ca ses rem oved from a D istri ct Court to a Circui t Court
by wr i t of error or a ppea l

,
five dol la rs.

1 Pen n sylva n ia R . R . CO . v. Gil 1 Th e Con sett, 5 P. D . 77 ; 2

h ooley , 9 Fed . R ep . 61 8 . Law R eports Digest , 1 865- 1 880

1 Neff v. Pen n oyer , 3 Sawyer , (Lon don , p . 29 1 7 .

336 ; Simpso n v. O n e Hun dred a n d 1 Elliot v. Th e Leipsic , U . S . Cir.

Ten Sticks of Hewn Timber, 7 Fed . C t . S . D . New York , 1 3 Law R e

R ep . 245. porter , No . 9 , p . 264 (B oston ,
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Courts of a dm i ra l ty cannot p roperly a l low counsel
fees to th e cou n se l of th e ga i n ing side i n adm ira l ty

,
a s

a n i n ciden t to th e j udgm en t
,
beyond th e costs a n d fees

a l lowed by sta tute ?

In th e d istri ct of Louisiana the pra ctice i s to a l low
th e docket fee to th e proctor for th e successful pa rty .

A n d where two or m ore l ibel s a re filed by d ifferen t
p roctors, o n ly on e docket fee i s a l lowed

,
a n d tha t i s

g iven to th e proctor p rior in tim e i n fil i n g h is l ibel .
Th e docket fee of twenty dolla rs is th e h ighest com

pen sa tio n a l lowed to a n a ttor n ey in a ca use
, a n d i t ca n

be a l lowed but once ?

Th e docket fee of twenty dol la rs m ay be a l lowed
,
a l

though th e l ibel la nt d iscontinues t h e sui t a fter a wit
ness h a s been sworn . Th e fee does not depend upon
a j udgm ent or decree

,
b ut i s ta x a ble on a t ria l or

fina l hea ri ng . It i s ta x a ble when ever th e tria l is en

tered upo n by th e swea ri n g of a j ury in a comm o n
law ca se

,
or by th e i n troductio n of testimo n y or th e

fi n a l Ope n ing of th e a rgument upon a fi n a l hea ring i n
equi ty or adm ira l ty ?
Proctors h a ve a l ien for thei r costs ?
I n th e ca se of Th e B ay C i ty ,5Brown , D . J .

,
sa id

I thi n k th e fee is ta x able when ever th e tria l is en tered

upon by th e swea ri n g of a jury in a commo n - law ca se, or by
th e i n troduct ion of test imo n y or th e fi n a l open i n g of th e

a rgume n t upo n a fi n a l hea ri n g in equity or a dm ira l ty. Th e

fee is n o t made by th e sta tute to depen d upon a judgme n t or
decree, but is ta x able o n a t ria l or fi n a l hea ri n g . A s th e

l abor for which th e docket fee is supposed to be a compen

sa t io n is perform ed o n or before th e tria l , equi tably th e pa rty
1 Th e B a ltimore , 8 Wa ll . 377 .

1 Th e B ay City , 3 Fed . R ep . 47 .

1 Troy 1 . N . Fac tory v. Com 1 Th e A ramin ta , Swa . 8 1 .

in g, 7 B la tch f. 1 6 ; Dedekam v.

1 3 Fed. R ep . 47

Vose , 3 B la tch f. 77 .
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ought n ot to lose th e ben efit of i t by a d isco n t i n ua n ce en tered
a fter th e tria l or hea ri n g h as begu n . III New York th e pra e
t ice seem s to be to a l low it upon a fin a l d isposi t ion of th e

cause, even without a tria l or hea ri n g .

1

It i s proper for the clerk to cha rge for including th e
evidence i n a sui t in a dm ira l ty in th e fina l record

,
on

fi n a l decree, notwi thsta n ding the provision of sec
tion 1 of th e a c t of Feb. 1 6

,
1 875 (1 8 U . S . Sta t .

a t La rge
,

in rega rd to a ppea l s in a dm ira l ty to
th e Supreme Court ?
A s rega rds th e fees of the clerk, see th e U nited

Sta tes R evised Sta tutes, 828 .

A s to th e m a rsha l ’s fees, see U nited Sta tes R evised
Sta tutes, 829 .

U nder section 829 of the R evised Sta tutes th e m a r

sh a l is enti tled to h is comm issio n s, when , a fter a se izure
i n a dm ira l ty

,
th e sui t is settled

,
th ough wi thout a n

order of sa le. Th e comm issions wil l be computed upon
th e amount pa id in settlem ent ?

1 Hayford v. Griffi th , 3 B la tch f. 1 Th e Clin to n ia , 1 1 Fed . R ep .

740 , by B illin gs , D . J . , A pril, 1 882 ,
1 Th e A lice Tain ter, 1 4 B la tchf. reported by Joseph P. Horn or,

225. Esq . , of th e New Orlean s B ar .
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ceeds
, but lea ves th e fees, cha rges, a n d ex pen ses

,
a n d

th e sh a re of ea ch pa rty to be a scerta i n ed
, is a n inter

locutory decree , a n d n o a ppea l w i l l lie from i t ?
A n a ppl ica tio n for a rehea ri n g be i n g a n a ppl i ca tion

to th e co n scien ce a n d discret ion of th e court wh ich
m a de th e decree

,
is n ot th e legitim a te subject of a n

a ppea l ?
In th e ca se of Th e Il l i n ois

,

3Wilki n s
,
J sa id Cla im

a n ts’ cou n se l took a n a ppea l to th e Circui t Court . Th is
a ppea l wa s dism issed , o n th e grou n d tha t a n a ppea l
would n ot lie upon a decree by defa ul t .
A n a ppea l from th e District Court to th e C ircuit

Court o n ly l ies
,
u n der sectio n 631 of th e R evised

Sta tutes of th e U n i ted Sta tes
,
when th e decree of th e

form er court is fi n a l .
Th e gra n ti n g or refusa l of a n i n j u n ctio n is in th e

discretion of th e court
,
a n d such i n terlocutory orders

a re not ap pea la ble ?

Th e decree m ust be fin a l
,
a n d th e m a tter in dispute

m ust ex ceed th e va l ue of fifty dol la rs
,
ex clusive of

costs. Th e a ppe l la n t m ust ha ve both these poi n ts in
h is fa vor ?
Where a l ibel cla im s three hu n dred dolla rs dam a ge

,

a n d a decree is give n for l ibel la n t for forty do l la rs
,
i n

which h e a cquiesces
, th e respo n dent ca n no t a ppea l to

th e C ircui t Court ?
Where sa l vors u n i ted in a cla im for a si n gle sa l va ge
serv i ce, joi n tly ren dered by them , th e ow n er of th e

property is en ti tled to a n a ppea l where th e sum de

creed ex ceeds a l though th e C ircui t Court
1 Th e New En gla n d , 3 Sum n . Fed . R ep . 763 (see n ote by th e

495. editor).

1 Th e En terprise, 3Wall. J r . 58 .

1 Davis v. Th e Sen eca , Gilp . 34.

1 1 B row n , 1 4 .

1 Greigg v. R eade , Crabbe , 64.

1 Norto n v. Hood a n d O th ers, 1 2
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deem ed i t p roper to a pportion th e recovery among
th e sa l vors a ccord i n g to the i r respective m eri ts ?
A n a ppea l to th e C ircuit Cour t , from th e decree of

the District Court
,
i n a case in a dm ira l ty

,
ca rries up

th e whole fund ?
If th e l ibel la nt does not in his l ibel cla im m ore th an

fifty dol la rs, h e cannot a ppea l from a decree d ism issing
th e l i bel , a l th ough th e evidence shows tha t h e was en

ti tled to recover m ore than tha t sum ?

A n a ppea l in th e adm i ra l ty h a s th e effect to super
sede a n d va ca te th e decree from wh ich i t is ta ken . A

n ew tria l , com ple te ly a n d entirely n ew, with other testi
m ony a n d o ther p lead i n gs

,
if n ecessa ry, or if asked for

,

is co n tem pla ted
,
— a tria l in wh ich the j udgm en t of th e

court below is rega rded a s if i t h ad never been m a de ?

In Th e Swedish Ba rk A dol ph ,6 i t wa s held , o n a ppea l
to th e C i rcu it Court from a decree of th e Distri ct Court
d ism issing th e l ibel , tha t th e cl a imant of th e vessel
wh ich wa s a tta ch ed on serv ice of th e m onition is not
entitled to h a ve h er relea sed , or to a bo n d from th e l i
bella n ts to pay such dam ages as th e cla im ant m a y sus

ta in by rea son of h er detention pe n di n g th e a ppea l , i n
ca se th e l ibel sha l l be d ism issed in th e a ppel la te court.
To hold otherwise would be i n consistent wi th A dm ira l ty
R ule 1 1 . U n less th e a tta chme n t wa s ma la fide, or there
wa s gross neglige n ce amou n t ing to ba d fa i th , no dam
a ges for h er detention ca used by such a rrest ca n be

recove red .

If th e a ppea l i s ta ken before th e surrender of the
1 Th e Con n em a ra , 1 03 U . S . 1 5 Fed . R ep . 1 1 4 citin g

(13 O t to) 754 . Th e Eva n gelisimos , Swa . 378 ; s . C .

1 Th e Lady Pike , 96 U . S . (6 1 2 Moore P. C . C . 358 : Th e D . S .
Otto) 461 . a n d Peri, Lush . 543 ; Th e Stra th

1 A gn ew v. Dorm a n , Ta n ey, 386. n a ver , L . R . 1 A p . C a ses , 58 ; Th e
1 Th e Lucille , 1 9 “

'

a ll. 73 ; A c tive , 5 Law Times , N . s . 773 ;

Yea to n v. Th e U n ited Sta tes , 5 Th e A melia , Moore P. C . C . (sic).
Cra n ch , 28 1 .
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vessel by th e m a rsha l
, a n d a bo n d is filed with in th e

time a l lowed by law,
th e C ircui t Court obta i n s jurisdic

tion a l th ough th e vessel i s n ot in i ts possessio n ?

When a n a ppea l i s ta ken , the res is transm i tted to
th e C ircuit Court ?
Where th e a ppea l i s regula r

,
th e funds bel on gi n g to

th e ca se m ust be transferred to th e C ircui t Court
,
with

th e pa pers
,
a s th e court below h as no lo n ger a n y co n

trol over them ?

A n y d ischa rge by th e Distr i ct Court of th e perso n s
in whose custody th e funds m ay be after a n a ppea l i s a
nul l i ty ?
If th e vessel is re lea sed on stipula tion , a n a ppea l
ta kes th e stipula tio n i n to th e C ircui t Court, a n d a de

cree m ay there be entered a ga i n st th e s ti pula tors ?
Th e a ppea l bond fol lows th e ca use into th e C ircuit

Court, a n d upon th e a ffirm a n ce of th e decree i t m ay

be enforced there in th e sam e m anner a s in th e Di strict
Court ?

“ A n a ppea l by a n y pa rties interested in th e distribu
tion of sa l va ge

,
a s to thei r sha res, b ri n gs up i n cidenta l ly

a rev iew of th e whole decree, so fa r as th e d istr i bution
i s co n cerned .

” 7

Th e eviden ce ta ken in th e Distri ct Court is reduced
to wri ting , a n d form s a pa rt of th e p roceedings ?

1 Th e R io Gra n de , 23Wa ll. 458 ;
O tis v. Th e R io Gra n de , 1 Woods ,
279 .

1 U n ited Sta tes v. Tow n s , 7 B en .

444 ; Th e Grotius , 1 Ga ll. 503.

1 Hayford v. Griffi th , 3 B la tch f.

34 ; Th e Lotta wa n a , 20 Wa ll . 20 1 ;

Th e Collector, 6Wh ea t . 1 94 .

1 Hayford v. Griffith , 3 B la tch f.

34 ; Th e Grotius , 1 G a l]. 503 ; Th e
Collec tor, 6Wh ea t . 1 94 ; Pen h a llow

v.

'Doa n e ,
~3 Da ll. 54 ; Davis v. Th e

Sen eca , Gilp . 34 .

1 Th e Lady Pike , 96 U . S . 461 ;
Dutch er v. Woodh ull, 7 B en . 313 ;

McLella n v. U n ited Sta tes , 1 Ga ll.
227 ; Nelson v. U n ited S ta tes

,
1 Pet .

C . C 2 35; Th e Wa n a ta , 95 U . S .
600 .

1 Th e “
’

a n a ta , 95U . S . 600 .

7 See Th e Hen ry Ewba n k, 1

Sum n . 400 ; Th e La dy Pike , 96 U . S .
461 .

1 Folger v. Sh aw, 2 W. 8: M.

531 .
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wi th, could n ot , after th e a ppea l , be rega rded a s in , or u n der,

th e con trol of th e D istr ict Court , which wa s therefore in com
peten t , when this pet i t ion wa s filed , to m ake a n y order re

spect i n g them .

It wa s hel d by Judge Hopk inson
,
in th e case ofDa vis

Brooks Th e Seneca
,
Gilpin

,
p . 40

,
tha t

,

“ bei n g re
m oved from th is court

,
i t !th e property] m ust follow th e

a ppea l , a n d pa sses a t once i n to th e custody of th e Supe
r ior or C ircu i t Court

,
to whom a n y a ppl ica tion a bout

th e disposi tion of i t m ust be m a de.

”

A ga in : th e Suprem e Court of th e U n i ted Sta tes
say, in th e ca se of Mo n tgom ery A n derson

,
2 1

How . p . 388 “ Th e a ppea l ca rr ies up th e res or
m on ey in th e registry of th e Distri ct Court to th e

C ircui t Court ; a n d when th e righ ts of th e pa rties a re
a djudica ted there, th e court m ust ca rry into ex ecution
i ts own decree .

”

A n d i t is a ga i n la id dow n by the Suprem e Court of
th e U nited Sta tes, in th e ca se of Th e Lady Pike

,
96

U . S .

,
foot of p . 465, tha t “ th e rule is u n iversa l , th a t

a n a ppea l from a Di stri ct Court to a C ircu it Court
ca rries up th e whole fund .

”

Mr . Justice Nelson, i n Heyford v. Griffith
, 3 B la tch f.

p . 36
,
sa id

Where th e appea l is regula r , so as to bri n g up th e ca se
i n to this court , th e fun ds belon gi n g to th e case must be tra n s

ferred to this court w ith th e pa pers, a s th e court below h a s n o
lon ger a n y co n trol over them ; a n d a n y d ischa rge by tha t court
or a n y of its officers, of t h e person s in whose custody th e
fu n ds may be, is a n ull ity. This court , from th e t ime t h e

appea l takes effect , is respo n sible for th e sa fe -k eepi n g of

t h e fu n ds , a n d for their applica t ion in beha lf of th e pa rty wh o
sha ll ul tima tely be fou n d to be e n t it led to them . Th e court
below h a s n o lo n ger a n y jurisd ict ion over th e ca se or a n y of

its i n ciden ts a n d it is th e duty of th e clerk of this court in
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cases of appea l , where there is a fun d in th e court below, to

obta i n a tra n sfer of th e sam e, a n d to i n quire i n to its sta te a n d
co n d it ion a n d report th e same to this court.
In th e ca se of Th e Lottawa n a , 20 Wa l l . p . 20 1 , th e

U n i ted Sta tes Supreme Court says, nea r th e foot of
p . 225, tha t if th e proceeds h a ve been pa id over

,
they

should be reca l led , if pra cti ca ble, a n d restored to the
registry .

If both pa rties for a l ong tim e trea t a n a ppea l as
va l id

,
on e of them ca nnot then ha ve i t dism issed?

A pa rty who did not a ppea l from a decree of the
Distri ct Court cannot question th e correctness of the
decree ?

If th e l ibellant, i n a ca se where th e respondent ap
pea ls, i s dissa tisfied with th e amount awa rded to h im ,

h e should take a cross- a ppea l ; a n d if h e om i ts to do so,
h e wa i ves a ll r igh t to further dam ages, a n d ca n only
cla im a n a ffirm a n ce of th e decree. It is o n ly where the
C i rcu i t Court reverses th e decree of th e Distri ct Court
tha t i t ca n proceed to render such a decree as th e Dis

triet Court ough t to ha ve rendered . It cannot p ro
nou n ce a decree for i n crea sed dam a ges without fi rst
reversmg th e decree of th e Distri ct Court o n th e subject
of dam a ges

,
a n d tha t i t cannot do where th e l i bel la nt

does n ot a ppea l ?
Th e proceed ings of th e comm issio n er in a l l owi n g or
rejecti n g Item s cannot be reviewed on a ppea l, unless
ex cep t ions to th e report a re filed a n d passed on by the
District Court ?
Wh ere no ex ception is taken to th e adm ission of

1 Th e Na tive , 1 4 B la tch f. 34 . Stra tto n v. Ja rvis . 8 Pet . 4 ; B ush v.

1 B ush v. Th e A lo n zo , 2 Clifi x Th e A lo n zo , 2 Cliff. 548 .

548 ; A llen v. Hitch , 2 Curt . 147 .
1 Harris 0 . Wh eeler , 8 B la tch f.

1 Th e Peyto n a , 2 Curt . 21 ; s . c . 1 ; Fa rrel v . Cam pbell, 7 B la tch f.
1 Wa re , 54 1 ; A irey v. Merrill, 2 158 ; Th e Vicksburg, 7 B la tc h f

Curt . 8 ; A llen v. Hitch , 2 Curt . 1 47 ; 216.
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eviden ce in the Distri ct Court
,
th e question cannot be

con sidered ?
Whether th e term s on wh ich th e Distri ct Court of

fered to a l low a n am en dme n t of th e l ibel were severe
a n d ex ceptiona ble or not, is a m a tter which ca n n ot be
n o ticed on a n a ppea l . A m en dm ents rest in th e soun d
d iscretion of th e court in wh ich th e proceed i n gs a re

pen di n g
, a n d th e order of th e court in th is respect ca n

n ot be ca l led in question in th e a ppel l a te cour t ?
If th e a ppel lant fa i ls to prosecute h is a ppea l to th e

n ex t term of th e C ircui t Court held a fter th e e n try of

th e decree
,
h e wil l be d eemed to ha ve deserted it ?

If th e a ppel la n t n eglects to prosecute h is a ppea l , th e
a ppel lee m ust a pply for rel ief to th e C i rcui t Court a n d
n ot to th e D istri ct Court ?
If th e a ppel la n t deserts h is a ppea l , th e ca use m ay be

rem i tted to th e Distri ct Court, a n d th e ta x a tion of th e

costs m ay be reta i n ed in th e Circui t Cour t or directed
to be m a de in th e Distri ct Court, or th e a ppel lee m ay

p roduce th e record in th e C ircui t Court, a n d , upon a n
ex p a rte hea rin g cla im a n a ffirm a n ce of th e ori gina l

0 )

decree , with costs ?
If th e l ibe l la n t

,
a fter th e entry of h is a ppea l

,
fa i ls to

prosecute i t , a n d noth i n g e lse is show n a s to th e m eri ts
but th e judgm en t of th e court below

,
th e court wil l

,
a t

th e i n stance of th e respondent
,
a ffirm th a t j udgm en t ?

A cross- a ppea l
,
even though th e other a ppel la n t h a s

docketed h is a ppea l
,
m ust be prosecuted l ike a ll other

a ppea l s ?

1 Campbell v. Th e U n cle Sam , 1

McA llister, 77 .

1 B rown v. Th e Ca dmus , 2

Pa in e , 564.

1 Mo n tgomery v. Th e B etsy , 1
Ga ll. 41 6; U n ited Sta tes v. Hay n es,
2 McLea n , 155.

1 Th e Joseph in e , 1 A bb. A dm .

48 1 .

1 Mo n tgomery v. Th e B etsy , 1
Ga ll . 41 6.

1 Folger v. Sh aw , 2W . 8:M . 531 .

7 Win slow v. Wilcox , U . S . Su
preme Court , dec ided A pril 3, 1 882 ,
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A n ew decree should be m ade in th e Circui t Court .
Th e decree should be com plete with in i tself. No fina l
decree of a court wh ich en forces its own judgm en ts
ough t to be left in such con d it i on tha t th e record of

a nother court is th e on ly evide n ce of th e am ou n t recov
ered by th e successful p a rty . A n order m erely a ffirm i n g
th e decree of th e D istri c t Court is n ot a fi n a l decree .

l

Th e Circuit Court sh a l l not a ffirm a decree i n pa rt,
a n d dism iss th e a ppea l .2
In ca se of a n a ppea l , a s provided by section 698,

U nited Sta tes R evised Sta tutes, cop ies of th e proofs
,

a n d of such entries a n d pa pers on file a s m ay be n eces

sa ry on hea ring of th e a ppea l , sha l l be tra n sm i tted to
th e Supreme Court.
By R ule 45of th e U nited Sta tes Supreme Court in

a dm ira l ty
,
i t is provided th a t a ll a ppea ls from th e Dis

trict Court to th e Ci rcui t Court m ust be m a de whi le th e
court is si tti n g

,
or wi th i n such other period a s sha l l be

designa ted by th e D istri ct Court by i ts ge n era l rules
,

or by a n order specially m a de i n th e pa rticul a r sui t, or
in ca se no such rule or order be m ade , then wi th in th ir ty
days from th e ren deri n g of th e decree.

3

Th e o n ly a ppea ls k n own to courts of adm ira l ty a re i n
open court

,
seden te curz

’

a . Wi th i n th e l im i ts fix ed by
th e sta tute

,
th e Distri ct Court m ay prescri be th e tim es

a n d m odes of m aki n g them .

4

Th e a ppea l is usua l ly viva voce, though a t tim es in
writi n g .

5

If there is no rule of th e Distri ct Court regula ting
th e tim e with i n wh ich a n a ppea l m ay be taken , i t ca n

1 Ha rris v. Wh eeler
,
8 B la tch f. R egia , 1 7 Wa ll. 29 ; Norto n v. R ich

,

81 ; Th e Lucille , 1 9 “Ta ll. 73. 3 Ma son ,
443.

2 Th e Lot tawa n a , 20 Wa ll. 201 .

4 Th e En terprise , 3Wa ll. J r. 58 .

3 A m en ded May 6, 1 872, 1 9. 5 Folger v. Sh aw , 2 W . 8: M .

Wa ll . x iv ; Th e Nuestra Se n ora de 531 .
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only be taken in Open court immed ia tely a fter th e de
cree a n d before th e a djournm e n t for th e term .

1

If th e District Court adjourns wi thout day before a n

a ppea l is ta ken , th e pa rty i s deem ed to h a ve wa ived
a n y a ppea l a n d n o a ppea l subsequen tly take n possesses
a n y va l id ity , a l though i t i s offered or en tered before th e
nex t term of th e C ircui t Court.2
A decree is Opera tive when th e term closes a t wh ich

it wa s rendered , before a ppl i ca tion for rehea ring or
n ew tria l .3
If a n a ppea l was prayed a n d a l l owed a n d a bond

filed
,
i t i s su fficient, a l though i t wa s not entered on

th e m inutes of th e Di strict Court .4
A ppea ls in a dm ira l ty a n d equity must be ta ken to

th e n ex t term of th e C i rcui t Court a fter th e rendi tion
of th e decree i n th e Distri ct Court, or a n a ppea l cannot
be taken a t a ll.

6

If th e a ppea l is not ta ken to th e nex t term Of th e

C i rcui t Court held in th e d istri ct a fter th e rend ition of

th e decree, th e a ppea l w il l be d ism issed .

6

In ca se of surprise or m isa pprehens ion th e court wil l
a lways interfere

,
on m otion a n d due proofs

,
a n d enla rge

th e time unti l a rea sona ble Opportuni ty i s a fforded to

perfec t a n a ppea l .7
If th e Distri ct Court unlawful ly refuses to a l low a n

a ppea l , th e C ircui t Court, on motion , wil l a llow th e ap

pea l to be entered .

8

1 Norto n v. R ich , 3 Mason , 443. N . 321 ; U n ited Sta tes v. Th e Gla
3 Th e New En gla n d , 3 Sum n . morga n , 2 Curt . 236; Th e Hollen ,

495. 1 Mason , 48 1 ; G louceste r In sura n ce
B rockett v. B rockett , 2 How . CO . v. Youn ger. 2 Curt . 322 .

238 ; Cambuston v. Th e U n ited U n ited Sta tes v. Specie, 1

Sta tes , 95U . S . (5O tto) 5285. Woods , 1 4 .

4 O a tes v. Th e R io Gra n de , 1 Ga in es v. Tra vis, l A bb. A dm .

Wood s , 593.

5 Drake v. Th e Orien ta l, 9 C . L. Th e En terprise , 2 Ca rt . 31 7 .

20
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By rule of th e U n i ted Sta tes D i strict Court for the
Ea stern Di strict of Louisia n a

,
da ted A pri l 1 7, 1 879, i t

is provided
,
tha t if a fter th e ex pira tion of ten days

from th e ren dition Of a fina l decree no a ppea l be ta ken
,

ex ecution m ay i ssue on th e j udgm ent ; proceedings
u n der th is ex ecution wil l , however, be stayed on a n a p
pea l bei n g take n

,
a n d th e a ppel lant fil i n g a sup ersedeas

bond before the ex pira tion of th e nex t succeeding fifty
days .

Th is order does not a ffect una ppea la bl e ca ses, where
th e ex ecut ion issues forthwith .

By R ule 22 of th e U n i ted Sta tes District Court,
Ea stern Distri ct of Louisia n a , i t i s prov ided tha t a ll
a ppea l s from fina l j udgm ents of th is court, Opera ti n g
a s a sup ersedeas or suspensive a ppea l, sha l l be taken
wi th in six ty days a fter sa id j udgm ents sh a l l ha ve been
ren dered ; a n d such a ppea l s m ay be ta ken e i ther by
m otion in Open court or by peti tion .

SECTION ‘

II.
— A PPEA LS FR OM CIR CU IT COU R T TO SU PR EME

COU R T .

By section 692 of the U n i ted Sta tes R evised Sta tutes
i t i s provided th a t a n a ppea l sh a l l be a l lowed to th e Sn
prem e Court from a ll fina l decrees Of a n y Ci rcu i t Court,
or of a n y Di strict Court a cting a s a C ircui t Court, i n
ca ses of equity a n d of a dm ira l ty a n d m a ritim e j uris
d iction

,
where th e m a tter in dispute , ex clusive Of costs,

ex ceeds th e sum or va l ue of a n d th e Suprem e
Court is required to rece ive, hea r, a n d determ ine such
a ppea l s . (Th us amen ded by a ct of Feb. 1 6

,
1 875, ch .

77, 3
,
1 8 Sta t . 31 6, enti tled “ A n A ct to fa cil i ta te the

d isposi tion of ca ses in th e Suprem e Court of th e U nited
Sta tes, a n d for other purposes ”

)
A s to the tim e for taking a ppea l s to th e Suprem e
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a dm i ra l ty, a l though th e Ci rcuit Court a ffirm ed th e

decree of th e Distri ct Court p roforma beca use th e j udge
h ad been coun sel for o n e Of th e pa rties .1
A n order of th e C ircui t Court m erely a ffirm in g th e
decree of th e Distric t Court i n a ca se i n a dm ira l ty
not a fina l decree from wh ich a n a p pea l m ay be ta ken .

Th e Suprem e Court h a s no j urisdiction where the
Circui t Court enterta i n ed a n a ppea l before a fi n a l
decree of th e D istri ct Court .3
A decree i s fi n a l a l though i t embodies a d irection for

th e ta x a t ion of costs .4
A pa rty wh o does not a ppea l from a decree m ay be
hea rd in support of th e decree upon a n a ppea l ta ken by
th e a dverse pa rty, but ca n not be hea rd in Opposition
there to .

5

If ex ceptions to a l ibel a re not brough t to th e a tten
tion of th e Circui t Court

,
nor referred to , e i ther ex

pressly or by im pl ica tion , i n th e a ppea l , they wil l be
deemed to be con clusively wa ived by the responden t
when h e i s th e a ppel la n t . To co n sider them would be
to ex ercise th e a ppel la te power i n reviewi n g th e a ction

,

n ot of th e C ircui t Court, but of the D i strict Court .
Th is ca nnot be don e .

6

A b il l of ex ceptions
,
to present for review, upon ap

pea l to th e Suprem e Court, th e rul i n gs of th e C ircuit
Court, m ust be ba sed o n ex ceptions ta ken to such rul
i n gs a t th e tim e th e rul ings were m a de .

1 Oregon v. R occa , 1 8 How . 570 .

2 Th e Lucille, 1 9 Wal l. 73 ; Har

ris v. Wh eeler, 8 B la tch f. 8 1 .

8 Mordeca i v. Lin dsay , 1 9 How .

1 99 ; Mon tgomery v. A n derson , 21

How . 386.

Craig v. Th e Hartford , 1 Mc

A llister , 9 1 . See Ha rris v.Wh eeler,
8 B la tch f. 81 .

5 Th e Steph en Morga n , 94 U . S .
(4 O tto) 599 ; Th e R ein deer , 2

Wa ll. 383 ; Th e Ma ria n n a Flora , 1 1
Wh ea t . 1 ; M ’Don ough v. Da n n ery,

3 Dall. 1 88 ; Th e Societe , 9 Cra n ch ,
209 ; Th e Quickstep , 9 Wa ll. 665.

Th e Vaugh a n , 1 4 Wall. 258 .
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Where , a fter the taki n g effec t of th e a c t of Feb.

1 6, 1 875, ch . 77 (1 8 Sta t. pa rt 3, p . th e a scerta in
me n t of th e amou n t of dama ges susta i n ed by th e vesse l
not in fa ul t wa s referred to a m a ster

,
th e a ction Of th e

Ci rcuit Court, upon ex ception s to h is report, a ll of which
rela te to questions of fa c t, wil l n ot be reviewed here .

1

Sectio n 1 of th e a ct a bove c i ted , to fa c il i ta te th e dis
posi tion of ca ses in th e Suprem e Court Of th e U n i ted
Sta tes a n d for other ' p urposes, a pproved Feb. 1 6

,

1 875, provides tha t th e C ircui t Court sh a l l find th e
fa c ts

,
a n d a lso provides for tria l by jury.

Th e rul i n g in Th e A bbotsford , th a t under th e a ct of

Feb. 1 6, 1 875(1 8 Sta t. th e find i n g of fa c ts by
th e C ircui t Court in a dm ira l ty ca ses is concl usive

, a n d

tha t only rul i n gs upon question s of law ca n be reviewed
by bil l of ex ceptions, wa s rea ffirmed .

2

Where th e a ppea l involves a questi on of fa ct
,
th e

burden i s on th e a ppe l la n t to show that th e decree i n
th e subordi n a te court i s (erroneous.

8

Co n gress in ten ded tha t th e Suprem e Court sha l l hea r
a n d determ ine th e who le m eri ts of th e controversy

, a n d

th e fa cts as wel l as the law of th e ca se a re O pen to
revision on a ppea l .‘
Th e Suprem e Court wi l l n ot reverse a decree of th e

C ircui t Court mere ly upon a doub t crea ted by con flict

in g testimo n y .

5

Th e Supreme Court wil l re- ex am ine th e whole testi
1 Th e R ichm o n d , 1 03 U . S . (13 How . 491 ; The Wa ter Witch , 1

O tto) 540 . B lac k , 494 : Th e Potom ac . 2 B lack ,
1 Th e B en efactor, 1 02 U . S . (1 2 58 1 ; Th e Quickstep , 9 Wa ll. 665;

O tto) 2 1 4 . Ph ila delph ia , W. , 8: B . R . R . CO . v.

1 Th e B a ltimore
,
8 Wa ll. 377 ; Towboa t Co .

, 23 How . 209 : Th e

U n ited Sta tes v. O n e Hufid red a n d Hypod ame , 6Wa ll. 21 7 ; Newell 0 .

Twelve Casks , 8 Pet . 277 . Norto n , 3Wa ll. 257 ; Th eMa rcellus ,
Th e B a ltimore , 8 Wa ll . 377 . 1 B lack . 414 ; Meph am s v. B iessel,
Th e S . B . Wh eeler

,
20 Wa ll. 9 Wa ll. 370 .

385; Morewood v. En equist , 23
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m on y in th e ca se
,
a n d i s a s m uch bound to reverse a

decree for error of fa ct
,
if clea rly esta bl ish ed

,
a s for

error of law .

1

If th e Circui t Court a ffi rmed the decree of th e Dis

trict Court, th e decree will not be reversed upon a m ere

d ifference of Opinion a s to th e w ei gh t a n d effort of con
flictin g testim ony.

2

SECTION III. AMOU NT.

Th e Suprem e Court i s not in th e ha b i t of revising
decrees a s to th e am oun t of sa lva ge, u n less upon som e
clea r a n d pa l pa ble m ista ke or gross over- a l lowa n ce by
th e court below. It i s equa l ly a ga i n st sou n d pol icy
a n d pub l ic conven ience to e n coura ge a ppea ls i n m a tters
of discretion

,
u n less t here h a s been som e viola tion of j ust

pri n ciples which ough t to regula te th e subject.“
Th e Engl ish decision s a s to a ppea l s a s to th e amount

of sa lva ge a re to th e sam e effect a s those of th e Suprem e
Court of th e U n i ted Sta tes.

Th e Judicia l Comm i ttee of th e Pr ivy Cou n c i l a re

u n wil l in g to i n terfere with th e j udgm en t of th e courts
a ppea led from , where th e question is on e of am ount

,

wh ich rested in th e discretion of th e j udge of th e court
below ,“ a n d they will refuse to disturb th e am oun t of
com pensa tion awa rded by th e court below

,
unless th e

differen ce between tha t am oun t a n d th e sum wh ich
,

in their j udgment
,
should h a ve b een given i s very con

siderable .

5

Nor wil l they interfere with a sa lva ge awa rd on th e
ground tha t th e j udge of th e court of a dm ira l ty h a s
given too la rge a sum to th e sa l vors, u n less they a re

1 Th e B a ltimore , 8 Wa ll. 377 ;
3 Hoba rt v. Droga n , 1 0 Pet . 1 08 .

Th e Lady Pike , 21 Wa ll. 1 .
4 Th e C la risse , Swa . 1 29— 1 34 ;

2 Th e Jun ia ta , 93 U . s. (3 Otto) Th e Scin dia , L. R . 1 P. 0 . 241 - 949 .

337 .
5Th e En gla n d , 38 L . J . A dm . 9 .
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som e ex tent on th e loca l sk ill of those who decide
th e question ; but th e judge by whom th e a ppea l i s
hea rd wi l l n evertheless ex erci se h is own judgm en t
upon i t

,
a n d if th e sum awa rded is en tirely i n sufficien t

for th e services ren dered , h e wi l l a ct U pon h is own
j udgm en t

,
a n d decide a ccordi n gly .

1

Th e court h a s o n m a n y occa si o n s i ncrea sed th e sum

awa rded by justices. Thus
,
where sa lvors brought a

ba rge Off a da n gerous posi tion nea r th e Nore Sa n d ,
a n d cla im ed £80 , a n d th e m agistra tes a t Ma idsto n e
awa rded them £ 15 only , th e court of a dm ira l ty

,
on

a ppea l
,
held tha t this sum wa s tota l ly i n a dequa te for

th e services re n dered
,
a n d tha t there h a d been a gross

m isca rr ia ge of j ustice on th e pa rt Of th e m a g istra tes
,

a n d awa rded th e sa l vors £40 with costs 2
a n d where th e

j ustices
,
in a ca se where i t was a l leged tha t th e sa lvors

h ad a greed to render th e service for 88 . 6d .

,
d ism i ssed

th e cl a im
,
th e court holding tha t rea l da n ger h ad been

incurred by th e sa lvors in re n deri n g th e servi ce
,
set

a s ide th e a greem en t as futile
,
a n d ga ve th e cla ima nts

£ 1 0 a n d costs.“
U n less th e sum awa rded be wholly inadequa te, how

ever, th e court will not disturb i t, even a l th ough i t
con siders th e services such tha t

,
if th e ca se h ad come

before i t origina l ly
,
i t m ight have given a la rger

amou n t .4
There is grea t d ifficul ty with a ppellan ts where th e

o n ly grou n d upon wh ich th e a ppea l i s ba sed is tha t th e
amou n t a l lowed by th e court below i s too sm a l l . Th e

doctrin e is th a t such a l lowa n ce is i n th e discretion of

the j udge of tha t court . But i t h a s been held in such
1 Judgmen t of Dr . Lush in gto n ,

3 Th e Ph a n tom , L . R . 1 A dm .

Th e Messen ger, Swa . 1 9 1 . See 58 .

Th e Vesta , 2 Hagg. 1 89 .

'1 Th e Jeun e Louise, 37 L. J.

2 Th e Ha rriet , Swa . 21 8 . A dm . 32.
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a ca se th a t where th e law gives a pa rty a n a ppea l
,
h e

h as a ri gh t to dem a nd th e conscien tious judgment of
th e a ppel la te court o n every questio n a risi n g in th e
ca use . Hence, m a n y ca ses a re to be foun d where th e

a ppel la te court h a s ei ther i ncrea sed or dim i n ished th e
a l lowa n ce of sa l va g e ori gina l ly m a de

,
even where i t d id

not viol a te a n y of th e just principles which should
regula te th e subject.” 1

“ It i s ex ceed in gly inconvenient tha t in a sa lva ge sui t
,

where th e am ou n t to be awa rded is
,
under ordina ry cir

cum sta n ces, a m ere m a tter of discretion , ex pen se should
be i n curred by resorting to a n other court ; a t th e same

tim e
,
i t m ust be borne in m ind tha t a s lo n g a s th e legis

la ture a dm i ts Of a n a ppea l
,
the j udge before whom the

ca se i s a ppea led must ex ercise his own j udgmen t up on it.

If
,
on th e o n e ha nd , th e awa rd is, upon th e whole, fa ir a s

between th e pa rties
,
h e wil l lea ve th e ca se where h e

finds i t
, especia l ly where i t is a m a tter of discretion ;

but if
,
on th e o ther hand , i t a ppea rs to h im th a t th e

awa rd i s insufficien t for th e serv ices ren dered , then h e
m ust a c t upo n h is own judgm en t i n tha t sui t a ccord
in gly ;

”

a n d i n tha t ca se th e sa l va ge awa rd wa s in
crea sed from £ 15to
In th e ca se of Th e Thetis

, 3 Ha gg . 65
,
upon a n

a ppea l by two Of th e l i be lla n ts
,
th e High Court of

A dm i ra l ty Of En gla nd ga ve th e sum of in
a ddition to th e sum or awa rd a l lowed by th e lower
court .
In Th e C i ty of Berlin , 2 P. D . 1 87, th e Court of A p
peal Of E n gl a n d

,
in 1 877, i n creased th e sa l va ge awa rd

of Sir R . Ph illim ore
,
wh ich w a s by a l lowi n g

wi th th e costs of th e a ppea l .
1 Post v. J o n es , 1 9 How . 1 60 . la st case th e awa rd was in creased
1 Th e Messe n ger , Swa . 1 9 1 , 1 92 from £15to £40 .

Th e Harriet , Swa . 21 8 . In th is
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In Th e R obert Bruce
,
5Notes of Ca ses

,
153 (5En g.

th e High Court of A dm ira l ty of E n gla nd in
crea sed th e awa rd of £250 a llowed by th e l ower court
to £500 .

In th e ca se Of Th e R a iker , 1 Ha gg. 247, th e awa rd
wa s i n crea sed from £ 1 15to £200 .

In Th e True Blue, L . R . 1 P. C . p . 250, Dr. Lush i n g
ton , in ren deri n g th e Op i n ion of th e Privy Coun ci l ,
says

,
on pa ge 253

,
a s fol lows

It is perfect ly true , a s it h a s been a rgued o n beha lf of th e
respon de n ts in these two ca ses , tha t this court is a lways very
reluc ta n t to review ca ses of sa lvage, ei ther com i n g from th e

court of a dm ira l ty or from th e vice- a dm ira l ty courts, o n t h e

sole grou n d of th e pecun ia ry rewa rd which h a s bee n bes towed
in those cour ts bei n g deem ed to be i n sufficien t ; because it is
m a n ifest tha t in a ll these cases there is th e ex ercise of in

d ividua l d iscret io n , a n d tha t ex erc ise of i n d ividua l d iscret ion
a lmost a lways d iffers amo n g d ifferen t perso n s . St il l , h ow
ever, if they thi n k tha t th e just ice of th e case h a s n o t been
a t ta i n ed , it is th e du ty of this court , si t ti n g a s a court of ap

pea l , to remedy a n y grieva n ce which m ay a ppear to ex ist , a n d
to do tha t which, un der th e ci rcums ta n ces, they m ay con sider
to be right .

A n d a ccordi n gly th e a wa rd of th e v ice- a dm ira l ty
court wa s i n crea sed from £350 to £450 .

In th e ca se of Th e Scin dia , L . R . 1 P. C . 241
,
i n ren

dering th e j udgm en t a t th e sam e time a s tha t a n

n oun ced in th e ca se of Th e True Blue, a bove quoted ,
th e Privy Coun c il i n crea sed th e sa lvage awa rd from

to See p . 257.

In th e ca se of Th e Glen duror
,
L . R . 3 P. C . 589,

th e Comm i ttee of th e Pr ivy Council i n crea sed th e

awa rd of th e lower court
,
wh ich wa s to
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though th e cla im of no on e of them ex ceed the said
sum

1

Th e rul i n g in Th e A bbotsford , 98 U . S . 440
,
th a t

under th e a c t Of Feb. 1 6
,
1 875(1 8 Sta t . th e fi n d

in g of fa cts by th e C ircui t Court in a dm i ra l ty ca ses is
conclusi ve

,
a n d tha t o n ly rul ings upon question s of law

ca n be reviewed by b il l Of ex ception s
,
rea ffirmed .

2

Th e record in causes of a dm ira l ty a n d m a ri tim e
juri sd iction sha l l be confined to th e pleadi n gs, th e fi n d
ings of fa cts a n d con clusion s of law thereon , th e bi l l s
of ex ceptio n s

,
th e fina l j udgment or decrees, a n d such

other orders a n d decrees a s m ay be necessa ry to a

proper review of th e ca se .

“

1 R odd v. Hea rtt , 1 7 Wa ll . 354 .

1 Th e A dria tic , 1 03 U . S . (13
2 Th e B e n efa ctor , 1 02 U . S . (1 2 O tto) 730 ; A ddition al paragraph ,

O tto) 21 4 . No . 6, to R ule 8 .



A PPEN D I X .

R U L E S

PR ACTICE FOR THE COU R TS OF THE U NITED STATES

A DMIR A LTY A ND MA R ITIME JU R ISDICTION, ON THE INSTA NCE
SIDEOF THE COU R T, IN PU R SU A NCE OF THE A CT OF THE

TWENTY- THIR D OF A U GU ST, 1 842, CHA PTER 1 88.

R U LE 1 . Process , Issue a n d S ervic e OL — No m esn e process
sha l l issue from th e D istrict Courts in a n y civil cause of ad

m ira lty a n d m a ri t ime jurisdict io n u n t i l th e l ibel , or libel of
i n forma t io n ,

sha l l be filed in th e clerk’s Office from which
such process is to issue. A ll process sha l l be served by th e
ma rsha l , or by h is deputy, or where h e or they a re i n terested ,
by som e d iscreet a n d d is i n terested person a ppoin ted by th e
court .

U n ited Sta tes v. Schoon er Ch arles, 1 B rock . 382.

R U LE 2 . In S uits in Perso n am , N a ture of. In sui ts in p erso
n am th e mes n e process m ay be by a simple warra n t of a rrest
Of th e person of th e defen da n t in th e n a ture of a cap ia s, or

by a wa rra n t of a rrest of th e person of th e defen da n t , w i th a

clause therein tha t , if h e ca n n ot be fou n d , to a t ta ch h is goods
a n d cha ttels to th e amoun t sued for ; or if such property ca n
n o t be foun d , to a t ta ch h is cred its a n d effects to th e amou n t

sued for in th e ha n ds of th e ga rn ishees n am ed therein ; or by
a simple mo n i tion , in th e n a ture of a summon s to appear a n d
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a n swer to th e sui t , a s th e l ibel la n t sha l l , in h is l ibel or in for
m a t io n , pray for or elect .
Ma n ro v. A lmeida , 1 0 Wh ea t . 473; McGra th v. Ca n delero, B ee, 64

North v. B rig Eagle , id . 78 ; B ouyssou v. .Miller , id . 1 86.

R U LE 3. B a il , S umm a ry Proc ess . I n a ll su its in p erson am
where a simple wa rra n t of a rrest issues a n d is ex ecuted , th e
m a rsha l m ay t ake ba il , w ith suffi cien t suret ies, from th e party
a rrested , by bon d or st ipula t io n , upon co n d i t io n tha t h e wi ll
appea r in th e suit a n d a bide by a ll orders of th e court , i n ter
locutory or fin a l , in th e ca use , a n d p ay th e mo n ey awa rded by
th e fin a l decree ren dered therei n in th e court to which th e pro
cess is return able, or in a n y a ppella te court . A n d upon such
bon d or stipula t ion summ a ry process of ex ecu tio n m ay a n d

sha l l be issued aga i n st th e pri n cipa l a n d suret ies by th e court
to which such process is return a ble, to e n force th e fin a l decree
so ren dered , or upon appea l by th e a ppel la te court .

B in gh am v. Wilkin s, Crabbe, 50 ; U n ited Sta tes v. Little Ch a rles, 1
B rock . 382 ; Gain es v. Travis, A bb. A dm . 422 ; Ga rd n er v. Isa acso n , id . 1 41 .

R U LE 4 . A t t a c h m e n t , w h e n m a y be d is so lv ed . In all suits
in p erson am where goods a n d cha t tels , or cred its a n d effects,
a re a t ta ched u n der such wa rra n t a uthorizi n g t h e same , th e

a tta chme n t m ay be dissolved by order of th e court to which
th e sam e wa rra n t is return able, upo n th e defen da n t , whose
property is so a t ta ched , givi n g a bon d or stipula t io n , w ith
suffi cie n t suret ies, to abide by a ll orders, i n terlocutory or

fi n a l , of th e court , a n d pay th e amoun t awa rded by th e fi n a l
decree ren dered in th e court to which th e process is return able ,
or in a n y appel la te court a n d upon such bo n d or st ipula t ion
summa ry process of ex ecut io n sha l l a n d m ay be issued aga i n st
t h e pri n cipa l a n d suret ies by th e court to which such wa rra n t

is return able, to en force th e fi n a l decree so ren dered , or upo n
appea l by th e appel la te court .

R U LE 5. B o n d s or S tip ul a t io n s — B on ds, or st ipula tion s in
admira lty sui ts, may be given a n d taken in open court , or a t
chambers, or before a n y comm issio n er of t h e court wh o is
a uthorized by th e court to t ake a ffidavi ts of ba i l a n d deposi
t ion s in cases pen d i n g before th e court , or a n y comm ission er
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sha l l cause publ ic n ot ice thereof, a n d of th e t ime a ssign ed for
th e retur n of such process a n d th e hea ri n g of th e cause , to be
given in such n ewsp aper w i thi n th e d istrict a s th e D istr ict
Court sha l l order ; a n d if there is n o n ewspaper publ ished
t herei n , then in such other public pla ces in th e d istrict a s th e
court sha ll d irect .

Certa in Logs of Mah oga n y, 2 Sum n . 589 ; Pola n d v. B rig Spa rta n ,

1 Ware, 1 34 ; Sh ip R obert Fulton , 1 Pain e , 620 .

R U LE 1 0 . Perish ab le G o od s . In a ll ca ses where a n y goods
or o ther thi n gs a re a rrested , if th e sam e a re perishable , or are
l iable to deteriora t ion , decay, or i n jury by bei n g deta i n ed in

custody pen d i n g t h e suit , t h e court m ay , upo n th e a pplica t io n
of either pa rty, in its d iscret io n , order th e sam e or so muc h

thereof to be sold a s sha ll be perishable or l iable to deprecia
t io n , decay, or i n j ury ; a n d th e proceeds , or so m uch thereof
a s sha l l be a full securi ty to sa t isfy in decree, to be brough t
i n to court to abide th e even t of th e sui t ; or t h e court m ay,

upon th e a ppl ica t io n of th e cla ima n t , order a del ivery thereof
to h im , upon a due appra isem e n t to be h a d u n der its d irec

t io n , either upon th e cla ima n t
’

s deposit i n g in court so much
m o n ey a s t h e court sha l l order, or upon h is givi n g a st ipula
t ion , wi th suret ies i n such sum a s th e court sha l l d irect , to
a bide by a n d pay t h e m on ey awa rded by th e fi n a l decree
ren dered by t h e court or t h e appel la te court , if a n y a ppea l
i n terven es, a s t h e on e or th e other course sha l l be ordered by
th e court .
Th e Na th a n iel Hooper , 3 Sum n . 542 ; Th e Ch esh ire , B la tch f. Pr . Ga s.

1 65; Th e Ella Wa rley , id . 21 3 ; Jen n in gs v. Ca rso n , 4 Cra n ch , 2 .

R U LE 1 1 . S h ip , D eliv ery t o C laim a n t — In l ike m a n n er,

where a n y sh ip sha l l be a rrested , t h e same m ay , upon th e

a pplica tion of th e cl a im a n t , be del ivered to h im . upon a

d ue a ppra isem e n t to be h a d , u n der th e d irec t io n Of th e court ,
upo n th e cl a im a n t

’

s deposi t i n g in court so m uch m o n ey a s th e
court sha l l order, or upo n h is givi n g a st ipula t io n , w i th sure
t ies a s a foresa id ; a n d if th e c la ima n t sha l l decl i n e a n y such
appl ica t io n , then th e court m ay, in its d iscret ion , upo n th e

applica t ion of ei ther pa rty, upo n due cause shown , order a
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sa le of such ship , a n d th e proceeds thereof to be brought i n to
court , or o therwise d isposed of, a s it may deem most for th e

ben efit of a ll co n cern ed .

Sh ip Virgin , 8 Pet . 538 .

R U LE 1 2. S uits by M a teria l - m em In all sui ts by m a teria l
me n for supplies or repa irs , or other n ecessa ries , th e l ibella n t
may proceed aga i n st th e ship a n d freight in rem, or aga i n st
th e master or ow n er a lon e in p erson am .

Promulga ted December Term , 1 844 ; A men ded l st May, 1 859 , 21 How .

iv, a n d 6th May, 1 872 , 1 3 “
'

a ll. x iv ; Th e A urora , 1 Wh ea t . 1 05; Th e

Gen era l Smith , 4 Wh ea t . 438 ; Th e St . Jago de Cuba , 9 t ea t . 409 ;

R a m say v. A llegre , 1 2 Wh ea t . 61 1 ; Peyroux v. Howa rd , 7 Pet . 324 ; Sh ip
Virgin , 8 Pet . 538 ; N . J . S . V . CO . v. Merch a n ts’ B a n k , 6 How . 390 ;

Maguire v. Ca rd , 2 1 How . 248 ; Th e Nassau , 4 Wa ll. 634 ; Th e Maggie

Hammo n d , 9 Wa ll. 435; Th e Grapesh ot , id . 1 29 ; Th e Guy, id . 758 ; Th e

Pa ta psco , 1 3 Wa ll. 329 ; Th e Steamer St . Lawre n ce, 1 B la ck , 522 ; Th e
R obert Fulto n , l Pa in e , 620 ; Ph ilips v. Th e T . Sca tterwood , G ilp . 1 ; A

New B rig, id . 473 ; Sch oo n er Ma rion , 1 S tory , 68 ; B a rque Ch usa n , 2 Story ,
456; Th e Jerusa lem , 2 Ga ll. 345; Za n e v. B rig Presiden t , 4 Wash . C . C .

453 ; The Levi Dea rborn , 4 Ha ll’s A m . L . J . 88 ; Th e Nestor , 1 Sum n .

73 ; Pritch a rd v. Th e Lady Hora tia , B ee, 1 67 ; Th e Ocea n Queen . 6

B la tch f. 24 ; \Volt ,
v. Th e Selt , 17 I n t . R ev . R ec . 22 ; Th e Selt , 3 B iss .

344 ; Th e Ka te Trem a in e , 5 B en . 64 ; Gill v. Th e Co n tin e n ta l, 8 “
'

est .

J ur . 232 ; R e Kirkla n d , 1 2 A m . L . R eg. 300 ; Th e Circassia n , id . 29 1 ° 5

A m . Law T . 482 ; Th e A ug usta , id . 495; Th e A sa R . Swift , 1 Newb. 50 3;
Th e J . F. Spe n cer, 5 B en . 151 ; H a zlett v. Th e En terp rise , 1 7 I n t . R ev .

R ec . 68 ; Th e Tug Ch ampion , 7 Ch icago L . News , 1 ; Wilso n v. B ell , 6

Ch icago L . News, 261 ; Th e Circa ssia n , 1 1 B la tch f. 472 ; Th e Lottawa n n a,

21 “Ta ll. 558 ; Sh ip Ed ith ,
- 1 1 B la tch f. 451 . See A bb. Na t . Dig. vol. vi.

pp . 392 , 393, NOS . 7 1 - 75.

R U LE 1 3. S uit s for M arin ers
'W a ges . In all sui ts for m a ri

n ers
’

wages th e l ibella n t m ay proceed aga i n st th e ship , freigh t ,
a n d m a ster , or a g a i n s t th e ship a n d freight , or aga i n st th e
ow n er or th e m a ster a lo n e in p erson am .

St . Jago de Cuba , 9 Wh ea t . 409 ; Sh eppard 0 . Taylor , 5Pet . 675;
S team boa t O rlea n s v. Ph tebus , 1 1 Pet . 1 75; Hammo n d v. Essex F. St M .

In s . Co .
,
4 Ma son , 1 96 ; B row n v. Lull, 2 Sum n . 443 ; Pitm a n v. Hooper,

3 Sum n . 50 ; Foste r v. Th e Pilot, 1 Newb 2 1 0 ; B racke t t v. Th e Hercules,
G ilp . 1 84 ; B ro n de v. Ila ve n , id . 592 ; Lewis v. Th e Eliza beth a n d Ja n e ,
\Va re , 4 1 ; L ’

A rin a v. Ex ch a n ge , B ee, 1 98 ; L
’
A rin a v. Ma n wa rin g, id .

1 99 ; Th e Ma ry , 1 Pa in e , 1 80 ; Th e Eas tern Sta r , Wa re, 1 85; B rig Lan g
21
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don Ch eves, 2 Mason
,
58 ; Skolfield v. Potter , Deveis, 392 ; Th e Isla n d

City, 1 Low. 375; Th e Sa ilor Prin ce, 1 . B en . 234 ; Th e B lohm , id . 229 .

R U LE 1 4 . S uits fo r Pilo t a ge .
- In all suits for pilotage th e

l ibel la n t m ay proceed aga i n st th e ship a n d m a ster, or aga i n st
th e ship , or aga i n st th e own er a lo n e, or th e m a ster a lon e, in
person a m .

Th e A n n e, 1 Mason , 508 ; Th e Wave, 7 Leg. Obs. 97 ; Loga n v.Th e
JEolia n , 1 B o n d , 267 .

R U LE 15. S uits for D am a ge by C ollis io n .
— In a ll sui ts for

d am age by col l ision th e l ibel la n t m ay proceed aga i n st th e ship
a n d ma ster , or aga i n st th e ship a lo n e, or aga i n st t h e m a ster or

th e own er a lon e, in p erson am .

Smith cl a l. v. Con dry , 1 How. 28 ; Wa rin g v. Cla rke , 5How . 441 ; New

ell v. Norton , 3 Wa ll. 257 ; Ward v. Th e Ogden sburgh , 1 Newb. 1 39 ; 5

McLea n , 622 ; Ha le v. Wash in gto n In s . Co .
, 2 Story , 1 76 ; Th e A merica ,

6 Law R eporter, N . s . 264 ; Th e Na rraga n set t , 0 10 . 246.

R U LE 1 6. S uits for A s s a ul t a n d B a tt ery
— I n a ll sui ts for a n

a ssa ul t or bea t i n g o n th e high sea s, or elsewhere w ithi n th e

a dm ira l ty a n d m a rit im e jurisd ict ion , th e suit sha ll be in p er
son am on ly.

Forbes v. Pa rson s , Crabbe, 283 ; Ham a n v. Fowle , 1 Saw . 539 ; Th om as

v. La n e, 2 Sum n . 1 ; Ch amberla in v. Ch a n dler, 3 Ma son , 242 ; R oberts v.

Da llas , B ee , 239 .

R U LE 1 7. S u it s for Hyp o th ec a tio n . In a ll su i ts aga i n st th e
ship or freigh t fou n ded upo n a m ere m a ri time hypotheca t ion ,

ei ther ex press or impl ied , of th e m a ster , for m o n eys t aken up

in a foreign port for supplies or repa irs , or other n ecessa ries
for th e voyage, without a n y c l a im of m a ri n e i n terest , th e l ibel
la n t m ay proceed ei ther in rem , or aga i n st th e m a ster or th e

ow n er a lo n e in p erson am .

Th e A urora , 1 Wh ea t . 96; Th e Grapesh ot, 9 Wall. 1 29 ; Th e Lulu ,

1 0 Wa ll . 1 92 ; Th e K a loram a , id . 208 ; Th e Pa tapsco , 1 3 Wa ll. 329 ; Th e

Neversin k , 5B la tch f. 542 ; O
’Ha ra v. Sh ip Ma ry , B ee , 1 02 ; Seldon v. He n

d rick son , 1 B rock . 396 ; Hurry v. Th e Joh n a n d A lice, 1 Wash . C . C . 203 ;

Crawford v. Th e William Pen n , 3 id . 48 4.

R U LE 1 8 . S uits o n B o t t om ry B o n d s , w h e n in R em a n d w h en

in Perso n am — I n all sui ts on bottom ry bo n ds, properly so
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th e m arsha l or h is deputy to levy a n d collect th e am oun t

thereof out of th e goods a n d cha t tels, la n ds a n d ten emen ts, or
other rea l esta te of th e defen da n t or st ipula tors .

A men ded Decem ber Term , 1 861 , 1 B la ck , 6 ; Gain es v. Travis, A bb.

A dm . 422 ; Th e Delawa re , 0 10 . 240 ; H a rris v. Wh eeler , 8 B la tch f. 8 1 .

R U LE 22 .
— In fo rm a t io n s a n d Libels o n S eizures — A ll in

form a t ion s a n d l ibels of i n form a t ion upon seizures for a n y

breach of th e reven ue, or n aviga tion ,
or other laws of th e

U n ited Sta tes, sha l l sta te th e pla ce of seizure, Whether it be
o n la n d or o n t h e high sea s , or on n aviga ble w a ters w i thi n
th e a dm ira l ty a n d m a ri t ime jurisd ict io n of th e U n i ted Sta tes,
a n d th e d istrict With i n which th e property is brought , a n d

where it then is. Th e i n form a tion or l ibel of i n form a t ion
sha l l a lso propou n d in d ist i n ct a rt icles th e m a t ters rel ied on

a s groun ds or ca uses of forfeiture, a n d aver th e sam e to be

co n tra ry to th e form of th e sta tu te or sta tutes of th e U n ited
S ta tes in such ca se provided , a s th e ca se m ay require, a n d
sha l l con clude wi th a prayer of due process to e n force th e
forfei ture, a n d to give n ot ice to a ll person s co n cer n ed in in
terest to a ppear a n d show ca use a t th e return - day of th e pro

cess wh y t h e forfeiture should n ot bed ecreed .

Th e Carolin e v. U n ited S ta tes, 7 Cra n ch , 496 ; Th e A n n e v. U n ited

Sta tes, id . 570 ; Th e Hoppet v. U n ited Sta tes , id . 389 ; Th e Ma rga ret , 9

Wh ea t . 421 ; Wood v. U n ited Sta tes, 1 6 Pet . 342 ; U n ited Sta tes v. Th e

Queen , 1 1 B la tch f. 416.

Th e Carolin e , 1 B rock . 384 ; Th e Wa sh in gto n , 4 B la tch f. 1 01 ; U n ited

Sta tes v. R ectified Spirits , 8 B la tch f. 480 ; Kyn och v. Th e S . C . Ives, 1

Newb. 205; Th e Zen obia , A bb. A dm . 48 ; B revoo r v. Th e Fa ir A merica n ,

1 Pet . A dm . 87 ; U n ited Sta tes v. B a rrels of A lcohol, 1 0 In t . R ev. R ec . 1 7 .

See 5B en . 4 .

R U LE Q3. Libels in I n st a n c e C ausea A ll l ibels in ia

sta n ce ca uses, civi l or m a ri t im e, sha l l sta te th e n a ture of th e

cause a s , for ex ample, tha t it is a ca use, civi l a n d m a ri t ime,
of co n tra ct , or of tort or damage, or of sa lvage , or of possession ,

or otherwise, a s th e ca se m ay be a n d if th e l ibel be in rem ,

tha t th e property is w i th i n th e d istrict ; a n d if in p erson am,

th e n am es a n d occupa t ion s a n d places of residen ce of th e pa r

t ies. Th e l ibel sh a l l a lso propoun d a n d a rt icula te in d is t i n ct
a rticles th e va rious a llega t ion s of fa ct upo n which th e l ibel
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la n t rel ies in support of h is sui t , so tha t th e defen da n t m ay
be e n abled to a n swer d ist i n ctly a n d sepa ra tely th e severa l
m a t ters con ta i n ed in ea ch a rt icle ; a n d it sha ll co n clude wi th
a prayer of d ue process to e n force h is rights in rem , or in

p erson am (a s t h e case m ay require), a n d for such rel ief a n d
redress a s th e court is competen t to give in th e prem ises.

A n d th e l ibella n t may further require th e defen da n t to a n

swer on oa th a ll i n terroga tories propoun ded by h im touchi n g
a ll a n d si n gula r th e a l lega t io n s in th e libel a t th e close or

co n clusio n thereof.
Th e B rig A urora , 7 Cra n ch , 382 ; Sch oon er A delin e , 9 Cra n ch , 244

Pettin gill v. Din smore , Daveis , 208 ; The Na va rro , Olc . 1 27 ; Ta lbot v.

“fakem a n , 1 9 How. Pr . 36; West v. Th e U n cle Sam , McA ll. 505; Dis

tilled Spirits , 5B en . 5; B oo n v. Th e Horn et , Crabbe , 426; Th e B osto n ,

1 Sum n . 328 ; Trea dwell v. Joseph , id . 300 ; Th om as v. La n e , 2 Sum n . 1 ;

The Ha vre
,
1 B en . 295; A bout 1 800 Ga lls. Dist . Spirits , 5B e n . 4 .

R U LE 24 . A m en dm e n t s t o Libels , & c ., of C orn ea — In a ll

i n form a t io n s a n d l ibels , in causes of adm ira l ty a n d m a ri t im e

jurisd ict ion , amen dmen ts, in ma tters of form , m ay be made

a t a n y t ime, on mot io n , to th e cour t a s of course . A n d n ew

coun ts m ay be filed , a n d am en dmen ts, in m a t ters of sub

s ta n ce , may be ma de, upon mot io n , a t a n y t ime before th e

fi n a l decree , upo n such terms as th e court sha l l - impose . A n d

where a n y defect of form is set dow n by th e defe n da n t upon
specia l ex cept io n s a n d is a llowed , th e court m ay, in gra n t i n g
leave to ame n d , impose terms upon . th e l ibel la n t .

Newell v. Norto n , 3Wal l. 257 ; Town v. Th e lVestern Metropolis , 28

How. Pr . 283.

R U LE 25. S ecurity for C os ts , w h en . In a ll cases of l ibels
in p erson am t h e court may, in its d iscret ion , upo n t h e appear
a n ce of th e defen da n t , where n o ba i l h as been take n a n d n o

a t tachmen t of property h a s been made to a n swer th e ex igen cy
of th e su i t, require th e defe n da n t to give a st ipula t io n , with
suret ies in such sum a s th e court sha l l direct , to pay a ll cos ts
a n d ex pen ses which sha l l be awa rded aga i n st h im in th e suit ,
upo n th e fi n a l adjud ica t ion thereof, or by a n y i n terlocutory
order, in t h e progress of th e suit.
Th a ro v. Smith , 1 8 How. Pr. 47.
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R U LE 26. C la im , w h en t o be v erifi ed . I n suits in rem th e

pa rty cla im i n g th e property sha l l verify h is cla imo n oa th or

solem n a ffi rm a t ion , sta t i n g tha t th e cla im a n t by whom or o n

whose beha lf th e cla im is m ade is th e true a n d bon a fide ow n er ,
a n d tha t n o o ther perso n is th e ow n er t hereof. A n d where
t h e cla im is put in by a n agen t or con sign ee, h e sha l l a lso
m ake oa th tha t h e is duly a uthorized thereto by th e ow n er

or if th e property be, a t th e t ime of th e a rrest , in th e p os

session of th e m a ster of a ship, tha t h e is th e lawful ba i lee
thereof for th e ow n er. A n d upo n putt i n g in such cla im , th e

cla im a n t sha l l file a st ipula t io n , w i th suret ies in such sum a s

t h e court sha ll d irect , for th e paymen t of a ll costs a n d ex

pen ses which sha l l be awa rded aga i n st h im by th e fi n a l decree
of th e court , or upon a n appea l , by th e appel la te court .
U n ited Sta tes v. B a rrels of A lcoh ol, 1 0 I n t . R ev . R ec . 1 7.

R U LE 27. A n sw er t o b e v erifi ed . In a ll libels in causes of

civi l a n d m ari time jurisd ic t ion , whether in rem or in p erson am ,

t h e a n swer of th e defen da n t to th e a l lega t io n s in th e l ibel
sha l l be o n oa th or solem n a ffirm a t ion ; a n d th e a n swer sha ll
be ful l a n d ex pl ic it a n d d ist i n ct to each sepa ra te a rt icle a n d

sepa ra te a llega t io n in th e l ibel , in th e same order a s n umbered
in th e l ibel , a n d sha l l a lso a n swer in l ike m a n n er ea ch i n ter
roga tory propoun ded a t th e close of t h e libel . 1 !See R ule

Gammell v. Skin n er , 2 Gall. 45; Teasda le v. Th e R ambler, B ee, 9 ;
Coffi n v. Jen kin s, 3 Story , 1 08 .

R U LE 28 . Ex c ep tion t o A n sw er . Th e l ibel la n t m ay ex cept
to t h e sufficien cy, or ful n ess, or d ist i n c t n ess, or releva n cy of
th e a n swer to t h e a r ticles a n d i n terroga tories in th e l ibel ;
a n d if th e court sha l l a djudge th e same ex cept ion s, or a n y of

t hem , to be good a n d va l id , th e court sha l l order th e defen d
a n t forthwi th , w i thi n such t ime a s th e court sha l l d irect , to
a n swer th e same, a n d m ay further order th e defen da n t to pay
such costs a s th e court sha ll adjudge reason able.

Th e Pion eer, Deady , 58 .

R U LE 29 . D efa ul t , Effec t of. — If th e defen da n t sha ll om i t
or refuse to m ake due a n swer to th e l ibel upon th e return

1 Qualified p ost, R ule 49 .
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touchi n g a n y m a tter of defen ce set up in th e a n swer, subject
to th e l ike ex cep tion a s to m a t ters which sha l l ex pose th e

l ibel la n t to a n y prosecutio n , or pun ishm en t , or foi
‘

feiture, a s

is provided in th e thirty- first rule . I n defa ul t of d ue a n swer

by th e l ibel la n t to such i n terroga tories, th e court m ay adjudge
t h e l ibella n t to be in defa ul t a n d d ism iss th e l ibel , or m ay

compel h is a n swer in th e premises by a t ta chme n t , or take th e
subject - m a tter of t h e i n terroga tory p ro con fesso in favor of

t h e defen da n t , a s th e court , in its d iscret io n , sha l l deem most
fi t to prom ote public just ice.

Th e David Pra tt , Wa re , 495; Gammell v. Skin n er , 2 Ga ll . 46.

R U LE 33. Verifi c a tio n of A n sw er t o In t erroga t ory , w h en d is

p en sed w ith . Where either th e l ibel la n t or th e defen d a n t is
out of th e cou n try, or un able, from sick n ess or other ca sua l ty,
to m ake a n a n swer to a n y i n terroga tory on oa th or solem n
a ffi rm a t ion a t th e proper time, th e court m ay, in its discre

t io n , in furthera n ce of th e due adm i n istra t io n of just ice, dis
pen se therew i th , or m ay a wa rd a comm ission to t ake th e

a n swer of th e defen da n t when a n d a s soo n as it m ay be

pra ct icable.

R U LE 34 . In t erv e n tio n , h ow . If a n y third perso n sha l l
i n terve n e in a n y cause f adm ira l ty a n d m a ri t ime jurisd ict io n
in rem for h is ow n i n terest , a n d h e is e n t i t led , a ccord i n g to
t h e course of adm ira lty proceed i n gs, to be h ea rd for h is ow n
i n terest therei n , h e sha l l propou n d th e m a tter in sui ta ble a l le
ga tio n s, to which , if adm i tted by th e court , t h e o ther pa rty
or pa rt ies in th e sui t m ay be required , by order of th e court ,
to m ake d ue a n swer ; a n d such f urth er proceed i n gs sha l l be
h ad a n d decree ren dered by th e court therei n a s to law a n d

just ice sha ll a pperta i n . B ut every such i n terven or sha l l be
required , upo n fili n g h is a llega t io n s, to give a st ipula t io n ,
w ith suret ies , to abide by th e fi n a l decree ren dered in th e

cause, a n d to pay all such costs a n d ex pen ses a n d dam ages a s

sha ll be awa rded by th e court upo n th e fi n a l decree, whether
it is ren dered in t h e origi n a l or a ppel la te court .

Th e Ma ry A n n e , Wa re , 1 04 ; Ha rper v. Th e New B rig, Gilp . 536;
U n ited Sta tes v. B arrels of A lcoh ol, 1 0 In t . R ev. R ec . 1 7.
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R U LE 35. S tip ula tio n s , h ow give n a n d t a k e n .

_ Th e stipu

la t ic a s required by t h e las t preced i n g rule, or o n a ppea l , or
in a n y other a dm ira l ty or m a ri t ime proceed i n g , sha l l be
given a n d taken in th e m a n n er prescribed by R ule 5 as

amen ded .

A men ded May 6, 1 872 , 14 Wa ll. x i; La n e v. Town se n d
,
W'

a re, 280 .

R U LE '

36. Ex c ep tio n s, Effec t o f A llow a n c e — Ex cept io n s
m ay be taken to a n y l ibel , a l lega t ion , or a n swer, for surplus
age, irreleva n cy, impert i n en ce , or sca n da l ; a n d if, upon refer

e n ce to a m a ster, th e ex cept ion sha l l be reported to be so

object io n a ble, a n d a l lowed by th e court , th e m a t ter sha l l be
ex pu n ged , a t th e cost a n d ex pen se of th e pa rty in whose
l ibel or a n swer th e same is fou n d .

U n ited Sta tes v. B a rrels of A lcohol, 1 0 I n t . R ev. R ec . 1 7.

R U LE 37. A t ta c h m e n t , Proc eed in gs a ga in s t G a r n is h ee .

— In

ca ses of foreig n a t ta chmen t , th e ga rn ishee sha l l be required
to a n swer o n oa th or solem n a ffi rma t ion a s to th e debts,
cred i ts, or effects of th e defe n d a n t in h is ha n ds, a n d to such
i n terroga tories touchi n g th e same a s m ay be propoun ded by
th e l ibel la n t ; a n d if h e sha l l refuse or n eglect so to do , th e

court m ay awa rd compulsory process in p erson am aga i n st
h im . If h e adm i ts a n y debts, cred i ts , or effects , th e same

sha l l be held in h is ha n ds, l iable to a n swer th e ex igen cy of

th e suit .
Mauro v. A lmeida , 1 0 Wh ea t . 473 ; Sh orey v. B en n el, 1 Sprague, 41 8 ;

McDon a ld v. R e n n el, 1 1 Law R eporter, N . s . 157 .

R U LE 38 . Prop ert y , h ow brough t in t o C ourt . I n cases Of

ma ri n ers’ wa ges , or bot tom ry, or sa lvage, or o ther proceed
i n gs in rem , where freigh t or other proceeds of proper ty a re

a t ta ched to or a re boun d by th e suit , whi ch a re in t h e ha n d s
or possess io n of a n y person , th e court m ay, U po n d ue a ppli

ca t ion , by pet i t io n of th e party i n terested , require th e party
cha rged w i th th e possess io n thereof to a ppear a n d show cause
why th e same should n o t be brought i n to court to a n swer th e

ex igen cy of th e sui t ; a n d if n o sufficie n t ca use be show n , th e

court m ay order t h e same to be brought i n to court to a n swer

th e ex igen cy of th e sui t ; a n d upon fa il ure of th e pa rty to
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comply wi th th e order , m ay awa rd a n a tta chmen t , or other
compulsive process, to compel obed ien ce thereto .

Th e Gran Pa ra , 1 0 Wh ea t . 497 ; Sh eppa rd v. Taylor , 5Pet . 675.

R U LE 39 . N o n - a p p ea ra n c e o f Libella n t . D ism is s a l — If, in

a n y a dm ira lty suit , th e l ibel la n t sha l l n o t a ppea r a n d prose
cute h is sui t , a ccord i n g to th e course a n d orders of th e court ,
h e sha l l be deem ed in defa ul t a n d co n tum a cy , a n d th e court
m ay, upon th e a ppl ica t ion of th e defen da n t , p ro n ou n ce th e

sui t to be deserted , a n d th e same m ay be d ism issed wi th
costs.

R U LE 40 . D ec ree, w h e n m a y b e res cin d ed . Th e court m ay,

in its d iscret io n , upo n
‘

th e m o t io n of th e defe n d a n t a n d th e

paym e n t of costs , resci n d th e decree in a n y su i t in which , o n
a ccoun t of h is co n tum a cy a n d defa ul t , th e m a t ter of th e l ibel
sha l l ha ve been decreed aga i n st h im , a n d gra n t a rehea ri n g
thereof a t a n y t ime w i thi n ten d ays after th e decree h a s been
en tered , th e defe n da n t subm it t i n g to such further orders a n d

terms in t h e prem ises a s th e court m ay d irect .

Steamboa t New En gla n d , 3 Summ. 495.

R U LE 41 . S a les o f Prop erty a n d Pro c eed s — A ll sa les of

property u n der a n y decree of a dm ira l ty sha l l be m ade by th e
m a rsha l or h is deputy, or o ther proper offi cer a ssign ed by th e
cour t . where th e m a rsha l is a pa rty in i n terest , in pursua n ce
of th e orders of th e court ; a n d th e proceeds thereof, whe n
sold , sha ll be forthwi th pa id i n to th e registry of th e court by
th e officer m aki n g th e sa le, to be d isposed of by t h e court
a ccord i n g to la w .

Th e A very , 2 Ga ll. 308 ; Wa llis v. Th orn to n ,
2 B rock . 422 .

R U LE 42 . M o n ey s , D ep o sit o f. A ll mo n eys pa id i n to th e
registry of th e court sha l l be deposi ted in som e ba n k desig
h a ted by th e court , a n d sha l l be so deposited in th e n am e of

th e court , a n d sha l l n ot be d raw n out ex cept by check or

checks , s ig n ed by a judge of th e court , a n d coun tersign ed by
t h e clerk , sta t i n g o n whose a ccoun t a n d for whose use it is

d raw n ,
a n d in wha t suit a n d ou t of wha t fun d in j '

a rticula r

it is pa id . Th e clerk sha l l keep a regula r book, co n ta i n i n g a
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R U LE 46. Pra c tice, C ourt s t o regula t e . I n a ll ca ses n o t

provided for by th e foregoi n g rules th e D istrict a n d C ircuit
'C ourts a re to regula te th e pra ct ice of t h e sa id courts respec

t ively, in such m a n n er a s they sha l l d eem most ex ped ien t for
t h e d ue adm i n istra t io n of just ice in sui ts in adm ira l ty.

B eers v. Haugh ton , 09 Pet . 329 .

R U LE 47. A rres t , B a il w h en t ak en — In a ll sui ts in per

son am where a simple wa rra n t of a rrest issues a n d is ex

ecuted , ba il sha l l be t aken by th e m a rsha l a n d th e court in
those ca ses o n ly in which it is required by th e la ws of th e

Sta te where a n a rrest is m ade upon sim ila r or a n a logous p ro
cess issui n g from th e Sta te courts .

Im p riso n m en t for D eb t , w h ere a b o lish ed — A n d imprison
men t for debt , o n process issu i n g out of th e a dm ira l ty court ,
is a bolished in a ll ca ses where , by th e la ws of th e Sta te in

Which the court is held , impri so n men t for deb t h a s been , or

sha l l be herea fter , a bol ished , upon sim i la r or a n a logous pro
cess issui n g from a S ta te court .

Promulga ted December Term , 1 850 , 1 0 How . v ; B eers v. Ha ugh ton ,

9 Pet . 329 ; B in gh am v. Wilkin s , Crabbe , 50 ; Ga in es v. Travis , 1 A bb.

A dm . 422 ; Ma rsh a ll v. Da zin , 7 N . Y . Leg. Obs . 342 .

R U LE 48 . A n sw er, S uffi cien cy of. _ Th e twen ty- seven th
rule sha l l n ot a pply to ca ses where th e sum or va lue in dis

pute does n ot ex ceed fifty dol la rs , ex c lusive of costs, u n less
t h e D istric t Court sha l l be of opi n ion tha t th e proceed i n gs
prescribed by tha t rule a re n ecessa ry for th e purp oses of jus
t ice in th e ca se before th e court .
A ll rules a n d pa rts of rules heretofore a dopted i n con sisten t
wi th this order a re hereby repea led a n d a n n ulled .

Promulga ted December Term , 1 850 , 1 0 How. vi.

R U LE 49 . A p p ea l , Furt h er Proof, h ow t a k en . Further proof
t ak en in a C ircuit Court upon a n adm ira l ty appea l sha l l be by
deposit io n , taken before some co n rm issio n er appoi n ted by a

C ircui t Court , pursua n t to th e a cts of Con gress in tha t be
ha lf, or before som e officer aut horized to take d eposi t io n s by
th e thirtieth sect ion of th e a ct of Con gress of th e 24 th of
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September, upo n a n ora l ex am i n a t io n a n d cross - ex ami

n a t io n , u n less th e court in which such appea l sha l l be pen d
in g, or on e of th e judges thereof, sha ll , upon mot ion , a l low a

*

comm issio n to issue to ta ke such deposit io n s upo n wri tten in
terroga tories a n d cross - i n terroga tories . When such deposi
t io n sha l l be taken by ora l ex ami n a tion , a n ot ifica tio n from
th e m agistra te before whom it is to be ta ken , or from th e

clerk of th e court in which such appea l sha l l be pen d i n g, to
th e a dverse par ty to be presen t a t th e t aki n g of t h e same,

a n d to p ut i n terroga tories, if h e thi n k fit , sha l l be served on

th e a dverse pa rty, or h is a t tor n ey, a l low i n g t ime for their a t

ten da n ce a fter bei n g n otified n ot less tha n twen ty- four hours,
a n d in add it io n thereto on e day, Sun days ex clusive, for every
twen ty m iles’ tra vel : P rovided , Tha t th e court in which
such appea l m ay be pen d i n g , or ei ther of th e j udges thereof,
m ay , upo n m o tion , i n crease or dim in ish th e len gth of n ot ice
above required .

Promulga ted December Term , 1 851 . 1 3 How . vi. See Th e Samuel, 1

Wh ea t . 9 ; Th e Georgia , 7 Wa ll. 32 ; Th e Ocea n Queen , 6 B la tch f. 24.

R U LE 50 . O ra l Evid en c e, w h en a dm iss ible o n A p pea l .

When ora l eviden ce sha l l be ta ken dow n by th e clerk of th e
D istrict Court pursua n t to th e a bove-men t io n ed sect io n of th e

a ct of Con gress, a n d sha l l be t ra n sm it ted to th e C ircu i t
Court , t h e sam e m ay be used in eviden ce o n th e appea l , sa v
in g to ea ch pa rty th e righ t to take th e deposi t ion s of th e sam e

wit n esses, or ei ther of them , if h e should so elect .

Promulga ted December Term , 1 851 , 1 3 How. vi.

R U LE 51 . N ew Pa c t s in A n sw er, h ow m et . When th e de
fen da n t, in h is a n swer , a l leges n ew fa cts , these sha l l be co n

sidered as den ied by th e l ibella n t, a n d n o repl ica t io n ,
gen era l

or specia l , sh a l l be a llowed . B ut wi thi n such t im e a fter th e

a n swer is filed as sha l l be fix ed by th e District Court , ei ther
by gen era l rule or by specia l order, th e l ibel la n t m ay amen d

h is l ibel so a s to co n fess a n d avoid , or ex pla i n , or add to th e

n ew ma tters set forth in th e a n swer ; a n d wi thi n such time
1 See R evised Sta tutes , 865.
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a s m ay be fix ed , in like m a n n er, th e defen da n t sha l l a n swer
such amen dmen ts .

Promulga ted December Term , 1 854 , 17 How . vi.

R U LE 52. I . R ec ord s o n A p p ea l , h ow m a d e up . Th e clerks
of t h e D ist rict Cour ts sh a l l m ake up t h e records to be tra n s

mitted to th e C ircuit Courts o n appea ls, so tha t th e same

sha l l con ta i n th e follow i n g
1 . Th e style of th e court .
2 . Th e n ames of th e pa r t ies, set ti n g forth th e origi n a l p a r

t ies , a n d those wh o have become pa rt ies before th e appea l , if
a n y cha n ge h as taken place.

3. If ba i l was take n , or property w a s a t ta ched or a rrested ,
th e process of th e a rrest or a t ta chmen t a n d th e service thereof,
a ll ba i l a n d st ipula t io n s , a n d , if a n y sa le h as been m a de , th e

orders , w a rra n ts, a n d reports rela t i n g thereto .

4 . Th e l ibel , w i th ex hibits a n n ex ed thereto .

5. Th e pleadi n gs of th e defen da n t , with th e ex hibits a n

n ex ed thereto.

6. Th e testimon y on th e pa rt of th e l ibel la n t , a n d a n y

ex hibits n ot a n n ex ed to th e l ibel .
7 . Th e test imon y o n th e pa rt of th e defe n da n t , a n d a n y

ex h ibits n ot a n n ex ed to h is plea d i n gs .

8 . A n y order of the court to which ex cep tio n wa s m ade.

9 . A n y report of a n a ssessor or a ssessors , if ex cepted to ,

w i th th e orders of th e court respect i n g th e same, a n d th e ex

cep tion s to th e report . If th e report wa s n ot ex cepted to ,

o n ly th e fa ct tha t a referen ce w as made, a n d so much of

th e report a s shows wha t resul ts were a rrived a t by th e

assessor , a re to be sta ted .
1 0 . Th e fi n a l decree.

1 1 . Th e prayer for a n appea l , a n d th e a ction of th e D istrict
Court thereon ; a n d n o reaso n s of appea l sha l l be filed or in

serted in th e tra n script .
Th e followi n g sh a l l be om it ted
1 . Th e con t i n ua n ces.

2. A ll m ot io n s, rules, a n d orders n ot ex cepted to, wh ich
a re merely prepa ra tory for tria l .
3. Th e comm ission s to take deposi tion s, n otices therefor,
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R U LE 54 . S uit fo r Em b ez z lem en t o f M a s t er , 620 .
— When

a n y ship or vessel sha ll be l ibelled , or th e ow n er or ow n ers

thereof sha l l be sued for a n y embezzlemen t , loss , or destruc
t io n by th e m a ster , officers , m a ri n ers , pa ssen gers, or a n y other
perso n or person s , of a n y proper ty, goods , or m ercha n d ise, ‘

shipped or pu t o n boa rd of such ship or vessel , or for a n y loss,
d am age, or i n jury by col l ision , or for an y a ct , m a t ter, or thi n g ,
loss, d am age , or forfei ture don e, occas io n ed , or i n curred w i th
out th e privi ty or k n ow ledge of such ow n er or ow n ers, a n d

h e or they sha l l desire to cla im th e be n efit of l im i ta t ion of

l iabil i ty provided for in th e third a n d fourth sec t io n s of th e
sa id a ct above reci ted , th e sa id ow n er or ow n ers sha l l a n d
m ay file a l ibel or pet it io n in th e proper D is trict Court of th e
U n ited Sta tes, a s herei n a fter specified , set t i n g forth t h e fa cts
a n d circum sta n ces o n which such l im i ta t io n of l ia bil i ty is
cla imed , a n d prayi n g proper rel ief in tha t beha lf ; a n d there
upon sa id court

,
havi n g ca used d ue appra isemen t to be h a d

of th e amoun t or va lue of th e i n terest of sa id ow n er or ow n

ers, respect ively, in such ship or vessel , a n d h er freigh t for
th e voyage , sha l l m ake a n order for t h e paym en t of th e sam e

i n to cour t , or for th e givi n g of a st ipula t ion w i th suret ies for
payme n t thereof i n to court , when ever th e sam e sha l l be or

dered or , if th e sa id ow n er or ow n ers sha l l so elect , th e sa id
court sha l l , w i th out such a pp ra isemen t , m ake a n order for th e

tra n sfer by h im or t hem of h is or their i n terest in such vessel
a n d freight

,
t o a trustee to be a ppoi n ted by t h e court u n der

th e four th sect io n of sa id a c t ; a n d upo n comp l ia n ce w i th
such order , th e sa id court sh a l l issue a m o n i tion aga i n st a ll

person s cla im i n g d am ages for a n y such em bezzlemen t , loss,
destruc t io n , d am age, or i n jury, cit-in g them to a ppea r before
th e sa id court a n d m ake due proof of their respect ive c la im s

a t or before a certa i n t im e to be n am ed in sa id writ , n ot less
tha n three m o n ths from th e issui n g of th e sam e a n d publ ic
n ot ice of such m o n it io n sha l l be given a s in o th er ca ses, a n d
such fur ther n ot ice served through th e post - office, or other
wise, a s th e court , in its d iscret ion , m ay d irec t ; a n d th e sa id
court sha l l a lso , o n th e appl ica t ion of th e sa id ow n er or ow n

ers, m ake a n order to restra i n th e further prosecut ion of all
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a n d a n y suit or sui ts aga i n st sa id ow n er or ow n ers in respect
of a n y such cla im or cla ims .

Promulga ted May 6, 1 872 , 13Wall . m ; Th e B risto l, 4 B en . 55.

R U LE 55. Proof of C laim s , before w h om m a d e .
— Proof of

all cla im s wh ich sha l l be presen ted in pursua n ce of sa id m o

n itio n , sha l l be m ade before a comm issio n er to be desig n a ted
by th e court , subject to th e right of a n y person i n terested to

questio n or con trovert th e sam e a n d , upo n t h e com plet ion of

sa id proofs, th e comm ission er sha l l m ake report of th e cla ims
so proven , a n d upon co n firma t io n of sa id report , a fter hea ri n g
a n y ex cept ion s thereto , th e mon eys pa id or secured to be pa id
i n to court a s a foresa id , or th e proceeds of sa id ship or vessel
a n d freigh t (a fter paymen t of costs a n d ex pen ses) sha l l be
divided p ro ra ta amo n gst th e severa l cla im a n ts in proportion
to th e amoun t of their respect ive cla ims, duly proved a n d

con firm ed a s a foresa id, savi n g, however, to a ll pa rties a n y

priori ty to which they m ay be lega l ly e n t it led .

Promulga ted May 6, 1 872 , 1 3Wall. x iii; Providen ce N . Y . S. S.

Co . , 15I n t . R ev. R ec . 1 93.

R U LE 56. Wh o m ay d efen d . I n th e proceed i n gs a foresa id ,
th e sa id own er or own ers sha l l be a t l iberty to con test h is or
their l ia bil ity, or th e l iabil i ty of sa id ship or vessel , for sa id
embezzlem en t , loss, destruct ion , damage, or i n jury (in depen
den tly of th e l imita t ion of l iabil ity cla im ed u n der sa id a c t)
P rovided , Tha t in h is or their l ibel or petit ion h e or they sha l l
sta te th e fa cts a n d circumsta n ces by rea son of which ex emp

t io n from l iabil ity is cla imed ; a n d a n y person or person s
cla im i n g dam ages as a foresa id , a n d wh o sha l l have presen ted
h is or their cla im to th e comm issio n er u n der oa th , sha l l a n d
m ay a n swer such l ibel or pet it io n , a n d co n test th e righ t of
th e ow n er or ow n ers of sa id ship or vessel, ei ther to a n ex

emp tion from l iabil i ty, or to a l im ita tion of liabi lity, un der
th e sa id a ct of Con gress, or both .
Promulga ted May 6, 1 872 , 1 3Wall. x iii.

R U LE 57. J urisdic tio n , w h ere it a t t a ch es .
— Tl)e sa id l ibel

or pet it io n sha l l be filed a n d th e sa id proceed i n gs h ad in a n y

District Court of th e U n i ted Sta tes in which sa id ship or

22



338 A DMIR A LTY LAW.

vessel m ay be l ibel led to a n swer for a n y such embezzlemen t ,
loss , destruct ion , d am age, or i n jury ; or if th e sa id ship or

vessel be n ot l ibel led , then in th e D istrict Court for a n y dis

triet in which th e sa id own er or own ers m ay be sued in tha t
beh a lf. If th e ship h ave a lready bee n l ibel led a n d sold , th e
proceeds sha l l represen t th e same for th e purposes of these
rules.

Promulgated May 6, 1 872 , 1 3Wall . x iii.

R U LE 58 . R ules a p p lic able t o Circuit C ourt s . A ll th e pre

ced i n g rules a n d regula t ion s for proceed i n g in ca ses where
th e ow n er or ow n ers of a ship or vessel sha l l desire to cla im
t h e ben efit of l im i ta t io n of l iabili ty, provided for in th e a ct of
Con gress in tha t beha lf, sha l l a pply to th e C ircui t Cour ts of

th e U n ited Sta tes where such ca ses a re or sha l l be pe n d i n g in
sa id courts upo n appea l from th e D istrict Courts .

Promulga ted Ma rch 30 , 1 88 1 .

R U LE 59 .
— In suit for d am age by collision , if th e claim a n t of a n y

vessel proceeded again st , or a n y respo n den t proceeded again st , in p erso n am,

sh a ll by petitio n o n oa th , presen ted before or a t th e t ime of a n swerin g th e

libel , or with in such furth er time as the court m ay
- a llow , a n d con ta in in g

suitable a llega tio n s sh owin g the fa ult or n eglige n ce in a n y oth er vessel

con tributin g to th e same collisio n , a n d pa rticula rs th ereof, a n d th a t such

oth er vessel, or a n y oth er p a rty , ough t to h e proceeded aga in st in th e

sam e suit for such dam age , pray th a t p rocess be issued aga in st such vessel

or p a rty to th a t en d , such p rocess m ay be issued , a n d if duly served , such
suit sh a ll proceed a s if such vessel or pa rty h ad bee n origin a lly proceeded
aga in st oth er pa rties in suit sh a ll a n swer th e petition . Th e c la im a n t of

such vessel, or such n ew pa rty , sh a ll a n swer th e libel , a n d such furth er

proceedin gs sh all be h ad a n d decree ren dered by th e court in th e suit a s

to law a n d justice sh a ll a ppertain . B ut every such petition er sh a ll, upo n

fi lin g h is petition , give a stipula tio n , with sufficie n t sureties , to pay to

libella n t , a n d to a n y cla ima n t or n ew p a rty bro ugh t in by virtue of such

process , a ll such costs , d am ages , a n d ex pe n ses a s sh a ll be awa rded again st

petition er by th e court upon fi n a l decree , wh eth er ren dered in th e origin a l
or appella te court , a n d a n y such cla im a n t or n ew p a rty sh a ll give th e

sam e bo n ds or stipula tio n s wh ich a re required in like cases from parties

brough t in u n der th e process issued on prayer of libella n t .
Promulga ted Ma rch 26, 1 883.
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comply with this rule, th e defen d a n t in error or a ppel lee may
have th e ca se docketed a n d d ism issed , upo n produci n g a cer

t ifica te from th e clerk of th e court wherei n th e judgmen t or

decree w a s ren dered , sta t i n g th e cause, a n d cert ifyi n g tha t
such wri t of error or a ppea l h a s been duly sued out a n d a l

lowed . A n d in n o ca se sha l l th e pla i n t iff in error or appel la n t
be en t i t led to docket th e ca use a n d file th e record a fter th e

same sh a l l have been docketed a n d d ism issed u n der this rule,
un less by order of th e court .
Origin a l R ule 1 6, Februa ry Term , 1 803, 1 Cra n ch , x viii ; 1 Wh ea t . x vi

,

1 Pet . vii. R ule 1 9 , Februa ry Term , 1 806, 1 Wh ea t . x vi; 1 Pet . vm ;

R ule 32 , prom ulga ted Februa ry Term , 1 821 , 6Wh ea t . vi. R ule 29
, 1 Pet .

x . R ule 43
, Ja n ua ry Term ,

1 835, 9 Pet . vii. R ule 63 , December Term ,

1 853
,
1 6How. ix . R evised December Term ,

1 858 , 21 How . vii.

B in gh am v. Morris, 7 Cra n ch , 99 ; Th e Jo n quille, 6Wh ea t . 452 ; Pick
ett v. Legerwood , 7 Pet . 1 44 ; Veitch v. Fa rm ers

’ B a n k , 6 Pet . 777 ; Yea
to n v. Len ox , 8 Pet . 1 23 ; Owin gs v. Tiern a n , 1 0 Pet . 24 ; West v.

B rash ea r, 1 2 Pet . 1 0 1 ; A m is v. Pea rl, 15Pet . 21 1 ; Gwin v. B reedlove, 15

Pet . 384 ; Holliday v. B a tso n , 4 How . 645; U n ited Sta tes v. B oisdore
’

,

7 How . 658 ; Sm ith v. Cla rk , 1 2 How . 21 ; Kirkla n d v. U n io n B a n k of

Louisia n a , 1 6How . 1 35; U n ited Sta tes v. Fremon t , 1 8 How . 30 ; Sturgess
v. Ha rrold , id . 40 ; Steamer Virgin ia v . West , 1 9 How . 1 82 ; R ogers v.

Law, 2 1 How . 526 ; O verton v. Ch eek , 22 How. 46; Mesa v. U n ited

Sta tes, 2 B la ck , 721 ; C astro v. U n ited Sta tes, 3Wa ll. 46 ; Spa rrow v.

Stron g, id . 97 ; Garriso n v. Cass Co .
, 5Wa ll. 823 ; Germ a n v. U n ited

Sta tes, 5Wa ll. 825; Edmo n so n v. B loomsh ire, 7 Wall. 306.

R U LE 1 2. Evid en c e. 1 . Furt h er Proof. — In a ll ca ses Where
further proof is ordered by t h e court , th e deposi t io n s which
sha l l be taken sh a l l be by a comm ission to be issued from
this court , or from a n y C ircui t Court of t h e U n i ted Sta tes.

Origin a l R ule 25, p romulga ted Februa ry Term , 1 816, 1 Wh ea t . x ix .

R ule 24 , 1 Pet . ix .

B rig James Wells v. U n ited Sta tes, 7 Cra n ch , 22 ; Hawth orn e v. U n ited

S ta tes, id . 1 07 ; Th e Western Metropolis, 1 2 Wa ll. 389 .

2 . I n M a rit im e C a s es . I n a ll ca ses of a dm ira lty a n d m ari
t im e jurisd ict ion , where n ew eviden ce sha l l be a dm issible in
this court , th e eviden ce by test imo n y of w it n esses sh a l l be
taken un der a comm ission to be issued from this court , or

from a n y C ircui t Court of th e U n i ted S ta tes, u n der th e

d irect ion of a n y judge thereof ; a n d n o such comm ission sha l l
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issue but upon i n terroga tories to be filed by th e pa rty ap

plyi n g for t h e comm issio n , a n d n ot ice to th e Opposi te pa rty
or h is agen t or a t torn ey, a ccompa n ied wi th a copy of th e

i n terroga tories so filed , to file cross- i n terroga tories wi thin
twen ty days from th e service of such n o tice : Provided , how

ever , Tha t n othi n g ih this rule sha l l preven t a n y party from
givi n g ora l test imon y in open cour t in ca ses where, by law, it

is a dm issible.

Origin a l R ule 32 , promulga ted February Term , 1 8 17, 2 Wh ea t . vn ;

1 Pet . ix .

Th e St . Lawre n ce , 8 Cra n ch , 434 ; Th e Fra n ces , id . 354 ; Th e Eu

ph ra tes, id . 385; Th e Ma ry , id . 388 ; Th e Grotius , id . 456 ; Sch oo n er
A delin e , 9 Cra n ch , 288 ; Th e Sam uel, 1 Wh ea t . 9 ; Th e Ve n us , id . 1 1 2 ;

The Dos I-Ierma n os , 2 Whea t . 77 ; Th e Lon do n Pa cket , id . 371 ; The

Fortu n a , 3 Wh ea t . 236 ; Th e A ta la n ta , id . 409 ; Th e Frien dsch aft , id . 1 4 ;

Th e Ex perimen t , 4 Wh ea t . 84 ; Th e Ven us , 5Wh ea t . 1 27 ; Th e Western

Metropolis , 1 2 Wa ll. 389 .

R U LE 24 . C os ts . 1 . O n D ism issa l .

— In a ll ca ses where a n y
suit sha ll be d ism issed in this court , ex cept where th e dismis
sa l sha l l be for wa n t of jurisdict io n , costs sha l l be a llowed to
th e defe n da n t in error or appel lee, a s th e ca se may be, u n less
otherwise agreed by th e pa rt ies.

Origin a l R ule 45, promulga ted Ja n ua ry Term, 1 838 , 12 Pet . vn .

Win ch ester v. Jackso n , 3 Cra n ch , 515; I n gles v. Coolidge , 2 Whea t .

363 ; McIver v. Wa ttles , 9 Wh ea t . 650 ; B row n v. U n ion B a n k of Florida ,
4 How. 466; Strader v. Grah am , 1 8 How. 602 .

2 . O n A ffirm a n c e .
— Iu

'

a ll ca ses of a ffi rm a n ce of a n y judg
men t or decree in this court , costs sha l l be a llowed to th e

defe n da n t in error or appel lee, a s th e case m ay be, u n less
o therwise ordered by th e court .
Origin a l R ule 46, promulga ted Ja n uary Term , 1 838 , 1 2 Pet . vn .

iVa lto n v. U n ited S ta te s , 9 Wh ea t . 658 ; Clerke v. Ha rwood , 3 Dall .

343 ; Campbell 0 . Gordo n , 6 Cra n ch , 1 83.

3 . O n R ev ers a l. — In ca ses of reversa l of a n y judgmen t or

decree in this court , costs sha l l be a l lowed to th e pla i n t iff in
error or a ppel la n t , a s t h e ca se m ay be, u n less o therw ise or

dered by th e court . Th e costs of th e tra n script of th e record
from th e court below sha l l be a part of such costs, a n d be
ta x able in tha t court a s costs in th e case .
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Origin al R ule 22, promulga ted Februa ry Term , 1 81 0 , 1 Wh ea t . x viii;
1 Pet . ix . R ule 47 promulga ted Ja n ua ry Term , 1 838 , 1 2 Pet . vii.

A men dmen t , promulga ted December Term ,
1 863, 1 Wa ll. v .

Mon ta let v. Murray , 4 Cra n ch , 46 ; McKn igh t v. Craig, 6 Cra n ch , 1 87 ;
B radstreet v. Pot ter, 1 6Pet . 317 .

4 . U n it ed S ta t es ex em p t
— Neither of th e foregoi n g rules

sha ll apply to ca ses where th e U n ited Sta tes a re a party but

in such ca ses n o costs sha l l be a l lowed in this court for or

aga i n st th e U n i ted Sta tes.

O rigin a l R ule 48 , promulga ted Ja n uary Term , 1 838 , 1 2 Pet . vu .

U n ited Sta tes v. La Ven gea n ce, 3 Da ll. 30 1 ; U n ited Sta tes v. Hove, 3
Cra n ch , 73 ; U n ited Sta tes v. B a rker , 2 Wh ea t . 395; The A n telope , 12

Whea t . 546; U n ited St a tes v. R in ggold , 8 Pet . 1 63 ; U n ited Sta tes v.Mc

Lemore, 4 How . 286; U n ited Sta tes v. B oyd , 5How. 30 .

5. M a n d a t e — In a ll ca ses of th e d ism issa l of a n y suit in
this cour t , it sha l l be th e duty of th e clerk to issue a m a n

da te or other proper process, in th e n a ture of a p rocedertdo, to

th e court below, for t h e purpose of i n form i n g such court of

th e proceed i n gs in this court , so tha t further proceed i n gs m ay

be h ad in such court a s to law a n d just ice m ay a pperta i n .

O rigin a l R ule 49 , promulga ted Ja n ua ry Term , 1 838, 1 2 Pet . vn .

Th e Sa n ta Ma ria , 1 0 Wh ea t . 431 ; Skillern v. Meigs , 6 Cra n ch , 267 ;

E x p a rte Story , 1 2 Pet . 344 ; Poult n ey v. C ity of La fayette , id . 472 ;

E x p a rte Sibba ld v. U n ited Sta tes , id . 493 ; West v. B rash ea r, 1 4 Pet . 51 ;

Mitch el v. U n ited Sta tes, 15Pet . 52 ; Cutler v. R ae , 7 How . 737 ; Ken

n edy v. B a n k of Georgia , 8 How . 586; Stafford v. U n ion B a n k of Louisi
a n a , 16How . 1 35; U n ited Sta tes v. Fremo n t , 1 8 How. 30 .

6. C os t s t o b e in s ert ed — When costs a re a llowed in this
court , it sha l l be th e duty of th e clerk to i n sert th e amoun t

thereof in th e body of th e m a n da te, or o ther proper process,
sen t to th e court below , a n d a n n ex to th e same th e bill of
i tems ta x ed in deta i l .
O rigin a l R ule 50 , promulga ted Ja n ua ry Term , 1 838 , 1 2 Pet . vu .

See Story v. Livin gsto n , 1 3 Pet . 359 .

I n a dm ira lty cases costs may be apportio n ed . Pen h a llow v. Doa n e ,

3 Da ll. 54.

R U LE 29 . S up ers ed e a s . B o n d o f I n d em n ity .
— Sup ersedea s

bon ds in th e C ircuit Courts must be taken , w i th good a n d

sufficien t securi ty, tha t th e pla i n tiff in error or appella n t
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SECT. 631 . A p p ea ls in A dm ir a l ty C auses — From a ll fi n a l
decrees of a D istrict Court in ca uses of equity or of a dm ira l ty
a n d m a rit im e jurisd ict io n , ex cept prize causes , where th e m a t

ter in d ispute ex ceeds t h e sum or va lue of fifty dol la rs, ex clu
sive of costs, a n a ppea l sha l l be a l lowed to th e C ircu it Court
n ex t to be held in such d istrict , a n d such C ircui t Court is
required to receive, hea r, a n d determin e ’

such appea l .
1 U . S . Sta t . 83 ; 2 id . 244 ; 1 3 id . 31 0 ; 1 7 id . 1 96. Mordeca i v. Lin d

say, 1 9 How. 200 ; Mon tgomery v. A n derson , 2 1 How . 388 ; U n ited Sta tes
v. Wo n so n , 1 Ga llis . 6; McLella n v. U n ited Sta tes , id . 229 ; B rig Hollen ,
1 Mason ,

434.

SECT. 1 007. S upersed ea s .
- In a n y ca se where a writ of

error m ay be a sup ersedea s , th e defe n da n t m ay obta i n such
sup ersedea s by servi n g t h e writ of error , by lodgi n g a copy
thereof for th e a dverse p a rty in th e clerk’s office where th e
record rema i n s, w ithi n six ty d ays , Sun days ex clusive, a fter
th e ren deri n g of th e judgm en t compla i n ed of, a n d givi n g th e
security requ ired by law on th e issu i n g of th e ci ta t ion . B ut

if h e desires to stay process on th e judgmen t , h e m ay, havi n g
served h is writ of error a s aforesa id , give th e security required
by law w i thi n si x ty days a fter th e ren d it ion of such judgm en t ,

or a fterwa rd with th e perm ission of a just ice or judge of th e

a ppel la te court . A n d in such ca ses where a writ of error m ay

be a sup ersedea s, ex ecut ion s sha l l n ot issue u n t i l th e ex pira
t ion of ten 1 d ays.

1 U . S . Sta t . 85; 1 7 id . 1 98 . Hoga n v. R oss, 1 1 How . 294 ; Stafford v.

U n ion B a n k , 1 6 How. 1 35; A d am s v. Law , id . 1 44 ; Hudgin s v. Kemp ,
1 A s amen ded by act of Feb. 1 8, 1 875.
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1 8 How. 531 ; Green v. Va n B uskerk . 3 Wa ll . 448 ; E1 : p a rte Milwa ukee
R . R . Cc . , 5Wa ll. 1 88 ; City of Wash in gto n v. De n n iso n , 6 Wa ll. 495;

R ailroad Co . v. Ha rris , 7 Wa ll. 574 ; Fre n ch v. Sh oem a ker, 1 2 Wa ll . 86 ;

B igler v. Wa ller, id . 1 42 Telegra ph Co . v. R yser, 1 9 Wa ll. 4 1 9 ; B oa rd

of Commission ers v. Germ a n , id . 661 .

SECT . 1 008 . W rits of Erro r a n d A p p ea ls to S up rem e C ourt ,

Tim e for t a k in g.
— No j udgme n t , decree, or order of a C ircuit

or District Court , in a n y civil a ct io n , a t law or in equi ty, sha ll
be reviewed in th e Supreme Court , o n wri t of error or a ppea l ,
u n less th e wri t of error is brough t , or th e appea l is taken , wi thin
two yea rs a fter th e en try of such judgme n t , decree , or order
P rovid ed , Tha t where a pa r ty en t i tled to prosecute a wri t of
error or to take a n appea l is a n i n fa n t , i n sa n e perso n , or impris

o n ed , such wri t oferror m ay be prosecuted , or such a ppea l m ay

be taken , w ithi n two yea rs after th e judgm en t , decree, or order,
ex clusive of th e term of such d isabi l i ty. !See sect . 635]
1 7 U . S . S ta t . 1 96. Th om as v. B rocken borough , 1 0 Wh ea t . 1 46;

B rooks v. Norris , 1 1 How. 204 ; Ha n ger v. A bbott , 6Wall . 532 ; Th e Pro

tector, 9 Wa ll. 687 .

SECT . 574 . C ourt a lw a y s op en for C er ta in Purp oses .
_ Th e

D istric t Courts, a s courts of adm ira l ty, a n d a s courts of equi ty,
so fa r a s equi ty jurisdiction h a s been con ferred upon them ,

sha l l be deemed a lways open , for th e purpose of fil i n g a n y

plead i n g, of issui n g a n d return i n g mes n e a n d fi n a l process,
a n d of m aki n g a n d d irect i n g a ll i n terlocutory mot ion s, orders ,
rules, a n d o ther proceed i n gs, prepa ra tory to th e hea ri n g ,
upo n their m eri ts, of all ca uses pe n d i n g therei n . A n d a n y

d istrict judge m ay, upon reason able n ot ice to th e pa r t ies,
m ake, a n d d irect , a n d awa rd , a t ch ambers , or in th e clerk’s
office, a n d in va ca t ion a s wel l a s in term , a ll such process,
comm iss ion s, orders , rules , a n d other proceed i n gs, whe n ever
th e same a re n ot gra n ta ble of course, a ccord i n g to th e rules
a n d pra ctice of th e court .
5U . S . Sta t . 517 .

SECT . 858 . N o W it n ess ex c lud ed o n A c c oun t of C olor or In

teres t — I n th e courts of th e U n ited Sta tes n o w it n ess sha l l
be ex cluded in a n y a ct io n o n accoun t of color , or in a n v

civil a ct io n because h e is a pa rty to or i n terested in th e issue
tried : Provided , Tha t in a ct ion s by or aga i n st ex ecutors,
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a dm i n istra tors, or guard ia n s, in which judgmen t may be re n

dered for or aga i n st them , n either pa rty sha l l be a l lowed to
t est ify aga i n s t th e o ther, a s to a n y t ra n sa ct ion w i th , or sta te
men t by, th e testa tor, i n testa te, or wa rd , un less ca l led to tes
tify thereto by th e opposi te pa rty, or required to test ify
t hereto by th e court. I n a ll o ther respects, th e laws of th e
S ta te in which th e court is held sha l l be th e rules of d e
cision a s to th e competen cy of w it n esses in th e courts of th e
U n i ted Sta tes in tria ls a t common law, a n d in equ i ty a n d
adm ira l ty . !See sect .

1 3 U . S . Sta t . 351 ; 1 3 id . 533 ; 1 2 id . 588 . U n ited Sta tes v. Murph
y
,

1 6 Pet . 203 ; Smyth v. Strader , 4 How. 420 ; U n ited Sta tes v. R eid , 1 2
How. 361 ; Wrigh t v. B a les, 2 B la ck , 535; Green v. U n ited Sta tes , 9
Wa ll. 655; Lucas v. B rooks, 1 8 Wa ll. 436; Tex as v. Ch iles , 21 Wa ll.
488 .

SECT . 862. M od e o f Proof in Equity a n d A dm ira l ty C a us es .

Th e m ode of proof in ca uses of equ ity a n d of a dm ira lty
a n d m a ri t ime jurisd ict ion sha l l be a ccord i n g to rules n ow or

h ereafter prescribed by th e Supreme Court
, ex cept as herei n

specia l ly provided .

5U . S . Sta t . 51 8 .

SECT . 863. Dep ositio n s D e B e n e Es s a — Th e test im o n y of
a n y w i t n ess m ay be t aken in a n y civi l cause depe n d i n g in a

D istrict or C ircu it Cour t by deposit io n de ben e ease
,
when th e

w it n ess l ives a t a grea ter d ista n ce from th e pla ce of t ria l tha n
on e hu n dred m iles, or is bou n d on a voyage to sea , or is about
to go out of th e U n i ted Sta tes , or out of th e d istrict in which
t h e ca se is to be tried , a n d to a grea ter d ista n ce tha n o n e

h u n dred m i les from th e pla ce of tria l , before th e t ime of tria l ,
or when h e is a n cien t a n d i n firm . Th e deposi t io n m ay be

t ake n before a n y judge of a n y court of th e U n i ted Sta tes , or
a n y comm issio n er of a C ircui t Court , or a n y clerk of a Dis

t rict or C ircuit Court
,
or a n y cha n cel lor, just ice, or judge of

a Supreme or Superior Court , mayor or chief m agistra te of a

ci ty, judge of a Coun ty Court or Court of Commo n Plea s of
a n y of th e U n ited Sta tes, or a n y n o ta ry public , n o t bei n g of
coun sel or a t tor n ey to eith er of th e pa rt ies, n or i n terested
in th e even t of th e cause. R ea son able n ot ice must first be
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1 0 Wall. 427 . Compulsion of witn ess, B a rn et v. Day, 3 Wash . C '

. C .

243 ; Ex p a rte Hum ph rey , 2 B la tch f. 228 ; I n re Judson , 3 B la tch f. 1 48 ;

Ex p a rte B eck , id . 1 13 . Certifica te , sufficien cy of, B a n ks v.

’ Miller ,
1 Cra n ch C . C . 543 ; B rown v. Pia tt , 2 Cra n ch C . C . 253 ; Cen tre v.

Keen e, id . 1 98 ; Ga rrett v. Woodwa rd , id . 1 90 ; Moore v. Nelson , 3

McLea n , 384 ; Paul v. Lowry , 2 Cra n ch C . C . 628 ; Peyton v. Veitch , id .

1 23 ; R a in er v. Hay n es , Hem pst . 689 ; Vasse v. Sm ith , 2 Cra n ch C . C .

31 ; Woodward v. Ha ll, id . 235. Cap tio n , suffi cien cy of, Wh ea ton v.

Love, 1 Cra n ch C . C . 451 ; Va n Ness v. Hein ecke, 2 C ra n ch C . C . 259 .

Objec tion s , wh en to be taken , Mech a n ics
’
B a n k v. Sea to n , 1 Pet. 307;

The Th om as a n d Hen ry v. U n ited Sta tes , 1 B rock . 367 ; U n ited Sta tes v.

Case of Ha ir Pen cils , 1 Pain e C . C . 400 .

SECT . 864 . M o d e o f t a k in g Dep o sitio n s De B e n e B s se . Every
perso n deposi n g a s provided in t h e preced i n g sect io n , sha ll
be caut io n ed a n d sworn to testify th e whole t ruth , a n d ca re
ful ly ex am i n ed . His test imo n y sha l l be reduced to w ri t i n g
by th e m agistra te taki n g th e d eposi tion , or by himself in th e
m agistra te’s presen ce , a n d by n o o ther perso n , a n d sha l l , a fter
it h a s been reduced to wri t i n g , be subscribed by th e depo
n en t .

1 U . S . Sta t . 88 ; 1 7 id . 89 . B ell v. Morrison , 1 Pet . 351 ; Pa tapsco

I n s. Co . v. Southga te , 5Pet . 604 ; Cook v. B urn ley , 1 1 Wa ll . 659 ; Sh ut te
v. Th ompson , 15Wa ll. 151 ; Moore v. Nelso n , 3 McLea n , 383 ; Jo n es v.

K n owles , 1 Cra n ch C . C . 523 ; Ma rstin v. Mc R ea , Hempst . 688 ; R a in er v.

H a yn es , Hempst . 689 ; Thorp e v. Simmon s , 2 Cra n ch C . C . 1 95; Ce n tre

v. Keen e , id . 1 98 ; Edmon dson v. B a rrell, id . 228 ; B ussa rd v. Ca ta lin o ,

id . 421 .

SECT . 865. Tra n sm is sio n t o th e C ourt of D ep ositio n s De B en e

B a se . Every deposi tio n t aken u n der th e two precedin g sec
t ion s sha l l be reta i n ed by t h e m agistra te t aki n g it, u n t il h e
del ivers it w ith h is ow n ha n d i n to th e court for which it is
t aken ; or it sha l l , together w i th a certifica te of th e rea so n s

a s aforesa id of t aki n g it a n d of th e n ot ice, if a n y , given to

th e adverse pa rty, be by h im sea led up a n d d irected to such
court, a n d rem a i n un der h is sea l u n t i l open ed in court . B ut

u n less it appea rs to th e sa t isfa ct io n of th e court tha t th e wit
n ess is then dead , or go n e out of th e U n ited Sta tes , or to a

grea ter d ista n ce tha n o n e hun d red m i les from t h e pla ce where
t h e court is sit t i n g, or tha t , by rea so n of age, sick n ess,
bodily i n firm i ty, or imprison men t , h e is u n able to tra vel a n d
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a ppea r a t court , such deposit ion sha ll n ot be used in th e

1 U . S . Sta t . 88 . B ea le v. Thompso n , 8 Cra n ch , 70 ; Eva n s v. Hettich ,

7 Wh ea t . 453 ; Ha rris v. Wa ll, 7 How. 693 ; Sh a n kwiker 0 . R ea din g, 4

McLea n , 240 ; Th orp v . Orr, 2 Cra n ch C . C . 335.

SECT. 866. D epo sitio n s un d er a Ded im us Pot est a t em a n d in

Perp etu am , & o . III a n y ca se where it is n ecessa ry, in order

to preve n t a fa i lure or delay of just ice, a n y of t he courts of

th e U n i ted Sta tes m ay gra n t a dedimusp otesta tem to take dep
osition s a ccord i n g to comm o n usage ; a n d a n y C ircui t Court ,
upo n appl ica tio n to it a s a court of equ i ty , m ay, a ccord i n g to
th e usages of cha n cery, d irect deposit io n s to be taken in p er
p etuam rei memoriam , if they rela te to a n y m a tters tha t m ay

be cog n izable in a n y court of th e U n i ted Sta tes. A n d th e

provisio n s of sect ion s eigh t hun dred a n d six ty- three, eight
hu n dred a n d six ty- four, a n d e igh t hu n d red a n d si x ty- five,

sha l l n o t apply to a n y deposi tion to be taken un der th e a u

th ority of this sect io n .

1 U . S . S ta t . 88 ; 17 id . 89 ; Guppy v. B row n , 4 B a ll . 41 0 ; B uddicum v.

Kirk , 3 Cra n ch , 293 ; Sergea n t v. B iddle, 4 t ea t . 508 ; Eva n s v. Het tich ,
7 \Vh ea t . 453 ; Gilpin s v. Co n sequa , Pet . C . C . 85; Nelso n v. U n ited -Sta tes ,
id . 235; Willin gs v. Co n sequa , id . 30 1 ; Win th rop v. U n ion In s . Cc . , 2

Wash . C . C . 7 ; R ich ardso n v . Golden , 3Wa sh . C . C . 1 09 ; B ell v. Da vidso n ,

id . 332 ; Lo n sd a le v. B row n , id . 404 ; Dodge v. Israel, 4 Wash . C . C . 323 ;

Th e Sch oon er R uby , 5Mason , 451 ; Cun n in gh am v. O tis . 1 Ga ll. 1 66;
Leroy v. Delawa re In s . Co . , 2 W

'

a sh . C . C . 223 ; U n ited S ta tes v. Price,

id . B ouderea u v. Mon tgomery, 4 Wash . C . C . 1 86; Peters v. Prevost ,

1 Pa in e, 64 ; Jo n es v. O r . C . R . R . Co .
, 8 Ch . L . N . 1 15.

SECT . 867. Dep ositio n s in Perp etu am , & c , a dm issible a t Dis

c retio n o f t h e C ourt . A n y court of th e U n ited S ta tes m ay, in
its d iscret io n , a dm it in evide n ce in a n y ca use before it a n y

depos i t io n t aken in p erp etuam rei memoriam , which would be
so a dm issible in a court of th e S ta te wherein such cause is
pen d i n g , a ccord i n g to th e laws thereof.
2 U . S . Sta t . 682 . G ould v. Gould , 3 Story, 516.

SECT . 868 . Dep o sitio n un d er a D ed im us Po tes ta tem , h ow t a k e n .

Whe n a comm ission is issued by a n y court of th e U n ited
Sta tes for t aki n g th e test imo n y of a w i t n ess n am ed therei n
a t a n y pla ce w i thi n a n y d is tric t or Terri tory, th e clerk of a n y
court of th e U n i ted Sta tes for such d istric t or Terri tory sha l l ,
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o n th e appl ica t io n of ei ther party to th e sui t , or of h is agen t ,
issue a subpoen a for such w i t n ess , comm a n d i n g h im to appea r
a n d test ify before th e commissio n er n amed in th e comm issio n ,

a t a t ime a n d place sta ted in th e subpoen a ; a n d if a n y wit

n ess, a fter bei n g duly served w ith such subpoen a , refuses or
n eglects to appea r, or, a fter a ppea ri n g, refuses to test ify, n ot
bei n g privileged from givi n g test imon y, a n d such refusa l or
n eglect is proven to th e sa t isfa ctio n of a n y judge of th e court
w hose clerk issues such subpmn a , such judge m ay proceed to
en force obed ien ce to th e process, or pu n ish th e d isobed ien ce ,
a s a n y court of th e U n ited Sta tes m ay proceed in ca se of d iso
bedien ce to process of subpoen a to testify issued by such court .
4 U . S. Sta t . 1 97 . York Co . v. Cen tral R . R .

, 3 Wa ll. 1 13 ; Sergea n t
v . B iddle

, 4 Wh ea t . 508 .

SECT . 869 . S ubp cn n a Duces Tecum u n d er a D edim us Po t es t a

t em .
— When ei ther pa rty in such sui t appl ies to a n y judge of

a U n i ted Sta tes court in such d istrict or Terri tory for a sub

pte n a comm a n d i n g a w i t n ess, therei n to be n amed , to appea r
a n d testify before sa id comm ission er , a t th e t im e a n d place to
be sta ted in th e subpoen a , a n d to bri n g w ith h im a n d produce
to such comm issio n er a n y paper or wri t i n g or wri t te n in st ru
m en t or book or o ther docum en t , supposed to be in th e pos

sessio n or power of such wi t n ess , a n d to be described in th e

subpm n a , such judge , o n bei n g sa t isfied by th e a ffidavi t of th e
perso n applyi n g, or otherw ise, tha t there is rea so n to bel ieve
tha t such paper , wri t i n g, w ri tten i n strumen t , book . or other
docum en t is in th e possessio n or power of th e wit n ess, a n d
tha t th e sam e, if produced ,

would be competen t a n d m a teria l
eviden ce for th e pa rty a pplyi n g therefor, m ay order th e

clerk of sa id court to issue such subpoen a a ccord i n gly. A n d

if th e w i t n ess , a fter bei n g served wi th such subpce n a , fa i ls to
produce to th e comm iss ion er, a t th e t ime a n d pla ce sta ted in

th e subpm n a , a n y such paper , wri t i n g, wri t ten i n strumen t ,

book, or o ther documen t , bei n g in h is possession or power ,
a n d described in th e subpoen a , a n d such fa ilure is proved to

th e sa t isfa ct io n of sa id judge , h e m ay proceed to e n force

obed ien ce to sa id process of subpoen a , or pu n ish th e disobedi
en ce in l ike m a n n er a s a n y court of th e U n ited Sta tes m ay
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SECT . 940 . In C a ses of S eizure , B a ilin g of Prop erty in Va

c a tio n . In a n y cause of adm ira lty a n d m ari t im e jurisd ict ion ,
or other ca se of seizure , depen d i n g in a n y court of th e U n ited
Sta tes, a n y judge of th e sa id court , in va ca t io n , sha l l have
th e sam e authority to order a n y vessel , or ca rgo , or other
proper ty to be del ivered to th e cla im a n ts , upon ba i l or bon d ,

or to be so ld when n ecessa ry, a s th e sa id court h a s in term

t im e, a n d to appo i n t a ppra isers, a n d ex erc ise every other in
cide n ta l power n ecessa ry to th e complete ex ecut ion of th e

authori ty h erei n gra n ted ; a n d th e recogn iza n ce of ba ll or

bo n d , u n der such order, m ay be ex ecuted before th e clerk

upon th e pa rty’s produci n g th e cert ifica te of th e col lector of
th e d istrict , of th e sufiicien cy of th e security offered ; a n d th e

sam e proceed i n gs sha l l be h ad in ca se of sa id order of de

l ivery or of sa le a s a re h ad in l ike ca ses when ordered in term

t ime P rovided , Tha t upon every such a pplica t io n , either for
a n order of del ivery or of sa le, th e collector a n d th e a t torn ey
of th e d istrict sha l l have rea so n able n o t ice in ca sés of th e

U n ited Sta tes, a n d th e pa rty or cou n sel in a ll o ther cases .

4 U . S . Sta t . 503 ; 1 id . 695
,
696; 1 id . 1 76; 1 id . 298 ; 1 id . 317.

SECT . 941 . Deliv ery B o n d in A dmira lty Proceed in gs .

When a wa rra n t of a rrest or other process in rem is issued in
a n y cause of adm ira lty jurisd ict io n , ex cept th e

'

ca ses of seizure
for forfei ture u n der a n y law of th e U n ited Sta tes, th e m a r

sha l sha l l s tay th e ex ecut io n of such process, or d ischa rge
th e property a rrested if th e process h a s been levied , on re

ceivin g from th e cla ima n t of t h e property a bo n d or st ipula
t ion in double th e amoun t cla im ed by th e l ibel la n t, w ith
sufficien t surety, to be a pproved by th e judge of th e court
where th e cause is pen d i n g , or, in h is a bsen ce, by th e collee
tor of th e port , con d it io n ed to a n swer th e d ecree of t h e court
in such ca use . Such bon d or st ipula t ion sha l l be return ed to

th e court , a n d judgmen t thereon , aga i n st both th e pri n cipa l
a n d suret ies, m ay h e recovered a t th e t ime of re n deri n g th e
decree in th e origi n a l cause .

9 U . S . Sta t . 1 81 ; 1 id . 695, 696; 1 id . 1 76; 1 id . 298 ; 1 id . 317.
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A N A CT

TO FA CILITA TE THE DISPOSITION OF CA SES IN THE SU PR EME
CO U R T OF THE U NITED STA TES, A ND FO R OTHER PU R

POSES .

SECT . 1 . Fin d in gs in C ircuit C our ts in A dmira lty C a s es. J ury .

R eview . B e it en a cted by the Sen a te a n d House of R ep resen

ta tives of the U n ited S ta tes of A merica in Con gress a ssembled ,

Tha t th e C ircui t Courts of th e U n ited Sta tes , in decidi n g
ca uses of adm ira l ty a n d m a ri t ime j urisd ic t io n o n th e i n sta n ce
side of th e court , sha l l fi n d th e fa c ts a n d th e con clusio n s of

law upo n which it ren ders its judgmen ts or decrees, a n d sha ll
sta te th e fa cts a n d con clusio n s of law sepa ra tely . A n d in

fi n d i n g th e fa cts , as before provided , sa id court m ay , upon
th e con sen t of th e pa rt ies wh o sha l l have a ppea red a n d put

a n y m a t ter of fa ct in issue, a n d subject to such ge n era l rules
in th e prem ises a s sha l l be m ade a n d provided from t ime to

t ime, impa n el a jury of n ot less tha n five a n d n o t m ore tha n
twelve person s , to whom sha l l be subm itted th e issues of fa ct
in such ca use, u n der th e d irect ion of th e court , as in cases a t
commo n law . A n d th e fin d i n g of such jury , u n less set aside
for lawful ca use, sha l l be en tered of record , a n d st a n d a s th e

fi n d i n g of th e court , upon which judgme n t sha ll be e n tered

a ccord i n g to law . Th e review of th e j udgmen ts a n d decrees
e n tered upon such fi n di n gs by th e Supreme Court , upo n ap

pea l , sha l l be lim i ted to a determ in a t io n of th e quest ion s of

law a ris i n g upon th e record , a n d to such rul i n gs of th e Cir

cui t Court , ex cepted to a t th e t ime, a s m ay be presen ted by
a bil l of ex cept io n s, prepa red as in act ion s a t law .

Sn cr . 3. J uris d ic tio n o n A p p e a l, M a t t er in Disp ut e
— Tha t

when ever , by th e laws n ow in force, it is required tha t th e m a t

ter in dispute sha ll ex ceed th e sum or va lue of two thousa n d
dolla rs, ex clusive of costs , in order tha t th e judgm en ts a n d

decrees of th e Circui t Courts of th e U n i ted Sta tes m ay be re

ex am i n ed in th e Supreme Court , such judgmen ts a n d decrees
herea fter ren dered sha l l n ot be re- ex am i n ed in th e Supreme

23
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Court u n less th e ma t ter in d ispute sha l l ex ceed th e sum or

va lue of five thousa n d dolla rs , ex clusive of costs.

SECT. 4 . Tha t this a ct sha ll take effect on th e first day of

May , 1 875.

A pproved Februa ry 1 6, 1 875.
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pleased to decree !a ccord in g to the ca se, a s, for in sta n ce, th e
paymen t of h is a foresa id d am ages , or , such com pen sa t ion a n d

rewa rd by rea so n of th e prem ises a s sha ll a ppea r to be just
a n d rea so n able] , w i th costs, a n d tha t th e sa id vessel m ay be

con dem n ed a n d sold to pay th e sam e, a n d tha t th e l ibel la n t
m ay have such o ther a n d further rel ief in th e prem ises a s in

law a n d just ice h e m ay be en t it led to rece ive . !A n d if the

libella n t seesfit to p ut in terroga tories, then a dd] A n d further,
tha t th e sa id O . D . or o ther perso n or perso n s i n terve n i n g for
h is or their i n terest m ay be required t o a n swer th e i n terroga
tories hereun to a n n ex ed .

(Sign ed by) A . B . , L ibella n t.

P roctor.

O n th e d ay of 1 8 appea red person a l ly A . B . ,

th e above- n amed l ibel la n t , a n d wa s sworn to th e truth of

th e foregoi n g libel . B efore m e,

Clerk or Commission er .

!In terroga tories referred to in Foregoin g L ibel]

&c . , &c .

!Schedule of A ccou n t referred to in Foregoin g Libel]
feet of ship pla n k , & c .

, &c .

Of which there h as been pa id to th e l ibella n t th e sum of

FOR M No . 2.

LIB EL IN A SU IT IN R EM ,
FOR LA B OR , MA TER IA LS , OR

SU PPLIES FU R NISHED IN R EPA IR ING , FITTING O U T,

O R FU R NISHING A FOR EIGN MA R ITIME VESSEL .

!Commen ce a s in No .

First . Tha t th e sa id (ship) w a s, a t th e t ime when
th e repa irs (or supplies) herei n after m en t io n ed were m ade

(or furn ished), a foreign vessel , ow n ed by som e perso n or

perso n s n ot resid i n g in th e Sta te of (in ser t the n a me of
the S ta te in which the services were ren dered , or ma teria ls or
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n ecessa ries supp lied), a n d wh o a re to th e l ibel la n t u n k n own
(or , if the ow n er a n d his residen ce a re k n own , sta te his n ame

a n d residen ce), a n d is of th e burthen of about ton s.

Seco n d . Tha t o n or about th e day of 1 8

th e sa id (ship) the n lyi n g a t th e port of in th e

Sta te of (the S ta te in wh ich th e services were ren dered ,

or the m a teria ls or supp lies furn ished) , a n d w i thi n the ad

mira lty a n d m a ri time jurisd ict ion of th e U n ited S ta tes, th e
sa id O . D . , m a ster of th e sa id (ship) , represen ted to th e sa id
libel la n t tha t th e sa id (ship) stood in n eed of th e repa irs (or
suppl ies), herei n a fter m en t io n ed , in order to ren der h er sea

worthy a n d competen t to proceed to sea o n h er i n ten ded
voyage, a n d requested th e l ibel la n t to m ake such repa irs (or
furn ish such supplies) a n d tha t th e l ibel la n t , in pursua n ce
of such represen ta t ion a n d request , on th e day a n d a t th e

pla ce la st above m en t io n ed , u n dertook to repa ir, a n d did re

pa ir (ar', fur n ish supplies for, a n d did supply) th e sa id (ship),
by rem ovi n g from h er hul l severa l courses of wor n a n d de

c ayed pla n k , a n d repla ci n g them by n ew pla n k ; m aki n g a n d
ha n gi n g a n ew rudder ; put t i n g a n ew fluke on h er sheet
a n chor ; ca ulki n g h er upper seams ; m en d i n g h er sa ils a n d

riggi n g (go , a s the ca se may be ; or, by furn ishi n g, for th e
use of th e sa id ship , o n e n ew cha i n cable, on e lo n g- boa t , four
spa rs, o n e topsa il , a la rge qua n t i ty of provisio n s , co n sist i n g
of ship bread , vegeta bles, pork, a n d other ship stores,

which repa irs (or suppl ies), a n d th e va lue thereof, a re truly
a n d more pa rticula rly sta ted a n d described in th e schedule or

accoun t hereto a n n ex ed , a n d which amou n t in th e whole to
dol la rs a n d cen ts .

Third . Tha t th e sa id repa irs (or supplies) were so m ade
(or furn ished) by th e l ibella n t , on th e cred i t of th e sa id
(ship), a s wel l a s of th e own ers a n d th e sa id m a ster there
of ; a n d were suitable, proper, a n d n ecessa ry for th e pur

pose of en abli n g th e sa id (ship) to proceed to sea wi th
sa fety .

Fourth . Tha t th e a foresa id sum of dol la rs a n d
cen ts stil l rem a i n s wholly u n pa id a n d due to th e l ibel la n t (or,
if a p a rt h a s been p a id , a dd , ex cept th e sum of men

tion ed in th e schedule, or a ccoun t hereu n to a n n ex ed), ai
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though th e l ibella n t h as often requested th e sa id O . D . , th e

a foresa id ma ster of th e sa id ship , to p ay th e same.

Fifth . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

withi n th e a dm ira lty a n d m arit ime jurisd ict ion of th e U n ited
Sta tes a n d of this ho n orable court .

!Con clude a s in No.

FOR M No . 3.

LIB EL IN R EM A GA INST A DOMESTIC VESSEL B Y . A SHIP
JOINER FOR LA B O R A ND MA TER IA LS

, TO ENFO R CE A

STA TE LIEN .

!Commen ce a s in No.

First . Tha t th e sa id ship is a domest ic ship , a n d is
n ow ow n ed , or wa s , a t th e t ime herei n after m en t ion ed,
ow n ed by some person s wh o a re residen t in th e Sta te of

wh o a re to th e l ibel la n t un kn own , but Wh o , as h e is i n formed
a n d believes, reside in

'

th e city of
Secon d . Tha t th e sa id ship, in th e mon th of la st , be

in g in th e port of in th e d istrict a foresa id , th e l ibel la n t
furn ished certa i n m a teria ls, a n d perform ed certa i n la bor as a

ship - jo i n er (th e pa rticula rs of which a re m en t ion ed a n d set

fort h in th e schedule hereto a n n ex ed), towards th e a l teri n g,
equippi n g, a n d fin ishi n g th e sa id ship , a t th e request of th e
sa id m a ster, a n d a t th e prices in th e sa id schedule men t io n ed .

Tha t th e charges in sa id accoun t a re just a n d reason able, a n d
tha t sa id ma teria ls furn ished , a n d such labor don e upon th e
sa id vessel , were n ecessa ry a n d proper, to th e a l teri n g , equip
pi n g , a n d fi n ishi n g th e sa id ship .

Third . Tha t th e sa id labor wa s perform ed upon th e sa id
vessel , a n d tha t sa id m a teria ls so furn ished have gon e i n to
sa id ship , a n d have become pa rt thereof ; a n d tha t th e sa id
repa irs don e, labor performed , a n d ma teria l furn ished amoun t
to th e sum of dol la rs a n d cen ts , a n d tha t th e

labor wa s don e a n d m a teria ls furn ished upo n th e cred it of
sa id vessel , a s Wel l a s of th e m a ster a n d own ers thereof.
Fourth . Tha t th e amoun t due for sa id labor performed upon

th e sa id vessel , a n d for such m a teria ls fur n ished to h er, is by
th e law of th e Sta te of a lien upon th e sa id vessel , h er
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Secon d . Tha t for th e services men t ion ed in th e first art icle
th e l ibella n t is en t it led by law to dem a n d a n d receive of a n d

from th e sa id m aster or own er of th e sa id ship th e sum

of dol la rs.

(If ex tra ordin a ry services a re
“

set forth , a s a bove men tion ed ,

a dd in a sep a ra te a rticle : Tha t by rea son of th e ex tra ord i n a ry
peri l, ca re, skill , a n d ex ert io n s men t io n ed in th e seco n d ar t i
cle, th e ‘

libella n t deserves to have a n d receive of a n d from

t h e sa id m a ster or own er th e further sum of dol la rs .)
Th ird . Tha t n either th e sa id m a ster n or th e sa id own er

h as pa id to th e l ibel la n t either of th e sa id sum s of mo n ey or

a n y pa rt thereof, a l though often requested so to do a n d th e

same rem a i n wholly u n pa id a n d due.

Fourth . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

withi n th e adm i ra l ty a n d m a ri time jurisd ict ion of th e U n i ted
Sta tes a n d of this ho n orable court .

!Con clude a s in No.

FOR M No. 5.

LIB EL IN SU IT IN R EM FOR WHA R FA GE.

!Commen ce a s in No.

First . Tha t th e l ibel la n t is, a n d a t th e t ime herei n after
men t ion ed w a s , th e ow n er of a certa i n wha rf in th e harbor of
th e sa id port of
Secon d . Tha t th e (ship) bei n g of th e burthen of

ton s or thereabouts , w as a t th e t im e herei n after
men tion ed a m a ri t ime vessel , employed in th e busi n ess of n avi
ga tion a n d commerce o n w a ters w ithi n th e a dm ira l ty juris
d i ctio n of th e U n i ted Sta tes a n d of this court .

Third . Tha t th e sa id (ship), o n or about th e day of

1 8 a t th e i n sta n ce a n d request of th e sa id O . D . , then
m aster thereof, wa s received by th e l ibel la n t a s such wha rf
i n ger an d moored a t th e sa id wha rf, Where, through th e ca re
of the l ibel la n t , h is agen ts a n d serva n ts, sh e h a s l a i n in safety
to th e presen t t ime .

Fourth . Tha t th e l ibel la n t is i n formed , a n d .

verily bel ieves,
tha t th e sa id O . D . , ma ster a s a foresa id , is prepa ri n g a n d in
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ten ds very shortly to remove th e sa id (ship) from th e sa id
wha rf, a n d immed ia tely to proceed wi th h er to sea , wi thout t he
co n sen t of th e l ibell a n t a n d w i thout payi n g wha rfage therefor.

Fifth . Tha t , a ccord i n g to th e customa ry ra te of compen sa
t ion pa id for th e wha rfage of such vessels a t th e port a fore

sa id , th e l ibel la n t is wel l e n t i t led , by rea son of th e prem ises ,
to dema n d a n d have (or , tha t by rea son of th e prem ises th e
l ibella n t rea so n ably deserves to ha ve), for th e wha rfage of

th e sa id (ship), of a n d from th e sa id O . D . , as a foresa id , or

from th e ow n er of th e sa id (ship), th e sum of a n d tha t
n ei ther th e sa id m a ster n or th e own er h a s pa id t h e same, n or

a n y pa rt thereof, a l though often r equested , a n d th e same re

m a i n s wholly un pa id a n d due to th e l ibel la n t .
Six th . Tha t a ll a n d si n gula r th e prem ises a re true, a n d
wi thi n th e adm ira l ty a n d m a ri t ime jurisd ict io n of th e U n i ted
Sta tes a n d of this hon orable court.

!Con clude a s in No.

FOR M No. 6.

LIB EL IN R EM B Y THE O lVNER OF A STEAMER A GA IN ST
A CA NA L- B OA T FOR TOWIN G HER .

!Commen ce a s in No.

First . Tha t th e sa id l ibel la n ts were, a n d n ow a re, th e own

ers of th e A m erica n steamer a n d tha t a t th e i n sta n ce
a n d request of o n e Ca p ta i n C . D . , m a ster a n d ow n er of sa id
ca n a l - boa t , th e sa id steamer towed th e sa id ca n a l - boa t from
t h e port of to t h e port of betwee n th e n i n th
a n d eleve n th days of November, 1 8 a n d , by agreemen t
w i th th e sa id C a pta i n C . D . , were to receive for th e tow i n g
of th e sa id ca n a l boa t th e sum of twen ty dol la rs ; a n d t h e

sa id l ibell a n ts ha ve dema n ded th e sa id twe n ty dol la rs , a n d
th e sa id capta i n h a s refused to pay th e same.

Seco n d . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

wi thi n th e adm ira l ty a n d m a rit ime jurisd ict ion of th e U n i ted
Sta tes a n d of this hon orable cour t .

!Con clud e a s in No.
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FOR M No . 7.

LIB EL
' IN SU IT IN R EM FOR THE NON- FU LFILMENT OF A

CONTR A CT OF A FFR EIGHTMENT FOR THE CONVEY
A NCE OF GOODS IN A GENER A L SHIP.

!Commen ce a s in No.

First. Tha t on or about th e day of 1 8 th e

sa id ship or vessel whereof th e sa id O . D . wa s m aster,

bei n g then in th e port of a n d design ed o n a voyage
upo n th e high seas a n d on wa ters w ithi n th e adm ira l ty a n d

ma rit ime jurisdict ion of th e U n ited Sta tes a n d of this h on
orable court , to wit , from th e sa id port of to

th e l ibel la n t bei n g th e ow n er of (here describe the goods

shipp ed , a s, for ex amp le, five hu n dred ba rrels of Whea ten
fiour,) of th e va lue of dol la rs , m ade a con tra ct w i th
th e sa id O . D . , as such ma ster, whereby h e agreed , in con sid

era tion of certa i n freight , to con vey th e sa id (flour) from th e

sa id port of to a foresa id , a n d there to del iver
th e sam e in good order a n d con d it ion to savi n g a n d

ex cept i n g o n ly such loss a n d d amage a s m ight happen by
peri ls of th e seas ; tha t th e l ibel la n t o n th e same d ay dcliv
ered to th e sa id m aster th e sa id (flour) in good order , a n d

received from h im a bill of lad i n g therefor.

Seco n d . Tha t th e sa id ship shortly afterwa rds depa rted on

h er sa id voyage ; but th e sa id O . D . , ma ster as a foresa id , n ot
rega rd i n g h is duty in tha t respect , n or his prom ise a n d um

derta kin g to con vey a n d del iver th e sa id (flour) a s a foresa id ,
did n ot so con vev a n d del iver th e same (a l though n o d a n
ger of th e sea s preve n ted h im from so doi n g) ; but , o n th e

co n tra ry thereof, so n egligen t ly a n d ca relessly con ducted
him self wi th respect to th e sa id (flour), tha t by a n d through
th e m ere ca relessn ess, n egligen ce, a n d improper con duct
of th e sa id O . D . a n d h is m a ri n ers a n d serva n ts, th e sa id
(flour) becam e a n d was wholly lost to th e l ibella n t (or wet ted
a n d grea t ly d amaged , a s the ca se may be), by rea son whereof
th e l ibel la n t h a s susta i n ed dam age to th e amoun t of

dolla rs, for which h e cla ims repa ra t ion in this suit.
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term s , tha t is to say : First . Th e l ibel la n t en gaged to provide
a n d furn ish to th e sa id vessel outwa rd , on e hu n dred ba rrels
m ore or less of heavy freight , a n d from eigh t to twelve p as
sea gers , w h o were to be a ccommoda ted in th e m a n n er afore

sa id ; a lso to furn ish a ful l return ca rgo of l ive- oak t imber .

Secon d . To p ay th e sa id C . D . , or h is agen t , for t he cha rter
or freight of sa id vessel , duri n g th e voyage a foresa id , for ea ch
pa sse n ger th e sum of te n dol la rs ; for th e outwa rd freigh t ,
n othi n g ; a n d for th e return ca rgo, th e sum pa rt icularly men

tio n ed in th e sa id cha rter- pa rty ; a n d it wa s further u n der

stood a n d ex pressly agreed in a n d by th e sa id cha rter- pa rty
tha t th e sa id vessel should be ready to receive sa id outward

freight th e fourth day of Ja n ua ry, 1 8 a n d should sa i l
on such voyage th e seve n th day of Ja n ua ry, 1 8 a n d

tha t sa id cha rter- pa rty should comm en ce th e fourth day of

Ja n ua ry, 1 8 a n d tha t sa id C . D . should have th e privi
lege of filli n g w ith freigh t , for h is own specia l ben efit , such
pa rt of sa id vessel a s m igh t n ot be required by th e l ibel la n t
o n h er outwa rd voyage, provided there should be n o deten

t ion on tha t a ccoun t ; a n d tha t on th e sign i n g of th e sa id
cha rter- pa rty th e l ibella n t should pay th e pa ssage- mo n ey
a foresa id , a n d should adva n ce a further sum , in a ll am ou n t

in g to three hun dred a n d fifty dolla rs ; tha t to th e true a n d

fa ithful performa n ce of th e sa id ch a rter- pa rty th e sa id C . D .

a n d th e l ibella n t , ea ch to t h e other, bou n d themselves a n d

their heirs, ex ecutors, a dm i n istra tors , a n d a ssign s, a n d a lso
th e sa id vessel , h er freight , t ackle, a ppurte n a n ces, a n d th e

m ercha n d ise to be laden on boa rd , in th e pen a l sum of o n e

thousa n d dol la rs .

Seco n d . Tha t a t a n d immed ia tely after th e m ak i n g of

th e sa id charter- pa rty th e l ibel la n t p rovided a n d fur n ished
to th e sa id vessel , for h er sa id outwa rd voyage , o n e h u n

d red ba rrels , more or less , of hea vy freight , t h e same n ot

co n sist i n g of l ime n or of other ex tra ha za rdous a rt ic les , a n d
a lso ten pa ssen gers , to be a ccommod a ted in th e m a n n er

provided by sa id cha rter-

pa rty, a n d pay to th e sa id C . D . for

ea ch of t h e sa id pa ssen gers th e sum of ten dol la rs , t h e same

bei n g in a dva n ce for their pa ssage- mo n ey ; a n d did a lso ad

va n ce to th e sa id O . D . th e further sum of two hun dred a n d
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fifty dolla rs o n a ccoun t of th e sa id cha rter- party, a n d to be
deducted from th e amou n t of freigh t - mo n ey o n th e return of

th e sa id C . D . to New York , m aki n g in a ll th e sum of three
hun dred a n d fifty dolla rs, a s required by th e sa id cha rter
pa rty.

Third . Tha t th e l ibel la n t h as wel l a n d truly performed

a n d kept a ll th e coven a n ts a n d u n dertaki n gs on h is pa rt ,
in th e sa id cha rter- pa rty to be performed a n d kept , but
n either th e sa id C . D . n or th e sa id vessel h a s wel l a n d truly
performed a n d kept t h e coven a n ts a n d un dertaki n gs on th e

pa rt of th e sa id O . D. , a n d of th e sa id vessel , a ccordi n g to
th e sa id cha rter- pa rty to be performed a n d kept .

Fourth . Tha t a fter th e l ibel la n t h ad provided a n d furn ished
th e sa id freigh t a n d passen gers for th e outwa rd voyage a fore

sa id , a n d h ad pa id a n d adva n ced th e sa id sum of m o n ey, a s
herei n before men t ion ed , th e sa id O . D . did n ot , n or did sa id
vessel , sa i l o n th e sa id voyage on th e seve n th day of Ja n u

a ry, 1 8 n or wi th rea son able dispa t ch , but wi thout a n y just
or rea son able cause delayed a n d rema i n ed in th e port of

u n t i l th e d ay of 1 8 to th e grea t i n jury
a n d risk of loss of th e l ibel la n t .
Fifth . Tha t th e sa id O . D . , u n der preten ce tha t a pa rt of

sa id vessel was n ot required by th e l ibella n t o n h er outwa rd

voyage, took o n boa rd , for h is ow n specia l be n efit , a la rge
qua n t i ty of goods a n d mercha n d ise other tha n those provided
a n d furn ished by th e l ibel la n t ; a n d th e whole of th e sa id
vessel , wi th th e ex cept ion of th e ca bi n a n d th e n ecessa ry
room for th e accommoda t io n of th e crew , a n d of th e sa ils ,
cables, a n d provisio n s, was n ot a t t h e sole use a n d d isposa l
of th e l ibella n t duri n g th e voyage a foresa id .

Six th . Tha t sa id C . D . de ta i n ed th e sa id vessel for th e

purpose of t aki n g o n boa rd th e sa id vessel , for h is ow n specia l
ben efit , on h er outwa rd pa ssage goods a n d mercha n d ise o ther
tha n those provided a n d furn ished by th e l ibel la n t ; a n d bv
so taki n g on boa rd of th e sa id vessel , for h is ow n specia l be n
efi t, goods a n d mercha n d ise other tha n those provided a n d

furn ished by th e l ibella n t , impeded h er voyage a n d subjected
th e vessel to th e d ifficul ties which a fterwa rds occurred .

Seven th . A n d th e libella n t further a lleges a n d propoun ds,
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tha t in th e sa id charter- party m en tion ed , otherwise
ca l led is situa te o n th e coast of a n d th e sa id
vessel ought to have performed h er voyage thither from th e

port of in a period of t ime n ot ex ceed i n g thirty days
from h er departure ; but th e sa id O. D . a n d th e sa id vessel
left th e port of on th e day of 1 8 a n d on

th e d ay of 1 8 th e sa id vessel put i n to th e port
of n ot havi n g performed o n e- ha lf of h er sa id outwa rd
voyage.

Eighth . Tha t th e course a n d con duct of th e sa id O . D . a n d

th e ma n agem en t of th e sa id vessel were such , tha t a ll th e pa s
sen gers, furn ished by t h e l ibella n t a s a foresa id , ei ther left th e
vessel a t for good cause, or were d ischa rged by th e
sa id C . D . , wh o made n o ofier of ca rryi n g them forwa rd on

t h e sa id voyage, whereby t h e l ibel la n t wa s deprived of a ll

t h e ga i n s a n d a dva n tages which h e should , a n d ough t to ,
a n d would have obta i n ed from th e ca rriage of th e sa id pas
se n gers.

Ni n th . Tha t on th e a rriva l of th e sa id vessel a t
a n d between th e a n d days of 1 8 th e sa id
O . D . ca used a la rge part of th e goods a n d mercha n d ise so

suppl ied a n d put o n boa rd of sa id vessel by th e l ibel la n t to
be sold , a n d received th e profits thereof, but h as n ot ren dered
a n y a ccoun t thereof to th e l ibel la n t , n or pa id for th e same ;

which goods a n d m ercha n d ise so sold were of th e va lue to
th e l ibel la n t of a t lea st dol lars.

Ten th . Tha t th e sa id O . D . , on or about th e day of

1 8 caused other pa rts of th e goods a n d mercha n
d ise so supplied a n d put on boa rd of sa id vessel by th e l ibel
la n t to be shipped from to of th e agen t of

sa id O . D but d irected sa id agen t n ot to del iver th e same

to th e l ibel la n t , ex cept upon th e paymen t of freight , whereby
th e l ibel la n t is required to p ay a la rge sum a s freight , in
order to obta i n possession of sa id goods.

Eleven th . Tha t o n t h e a rriva l of sa id vessel a t
a s a foresa id , th e sa id O . D . refused to proceed on th e sa id
voyage , before 1 8 a n d whol ly broke up t h e sa id
voyage ; n or did h e offer to proceed o n th e sa id voyage
before 1 8 a n d whol ly broke up th e sa id voyage ;
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a n d employed in tra n sporti n g pa ssen gers a n d freight between
t h e port of a n d th e port of in th e Sta te of

a n d between which sa id ports sh e wa s regula rly run , d a i ly
a n d every d ay , Su n days ex cepted , for th e purpose aforesa id .

Secon d . Tha t o n th e d ay of ia th e yea r
1 8 th e sa id steamboa t w i th h er steam e n gi n e ,
boilers, fix tures , a pp a rel , a n d furn i ture o n boa rd thereof,
w a s safely moored a n d lyi n g a t h er usua l berth a lon gs ide of

th e pier or dock a t th e foot of street , in sa id city
of where sh e h ad a perfec t right to be ; a n d th e sa id
steamboa t bei n g then , a n d a lso a t th e t im e when sh e wa s

ru n i n to a s herei n after m e n t io n ed , t igh t , sta n ch , stro n g , a n d
in every respect wel l m a n n ed , ta ckled , a pp a rel led , a n d ap

poi n ted , a n d havi n g th e usua l a n d n ecessa ry complemen t of

officers a n d m en , a n d tha t th e m a ster a n d c rew en gaged o n

boa rd were on th e lookout for th e protection a n d safety of

th e vessel .
Third . Tha t o n th e morn i n g of sa id day, a n d while th e sa id

steamboa t was safely m oored as a foresa id , th e sa id ship
whereof E . F. w a s m aster, on h er way from in th e

ki n gdom of to h er dest i n a t io n a t sa id city of cam e

up th e betwee n a n d pa ssi n g a t th e d ista n ce
of about four or five hu n dred feet from th e docks of sa id
ci ty on sa id river, wi th a stro n g w i n d from th e west - south
west

, a n d w ith a flood t ide ; a n d then a n d there with grea t
force a n d violen ce ra n i n to a n d upon th e sa id steamboa t , a n d
did thereby cause grea t dam age a n d i n j ury to th e sa id
h er gua rds, hull , a n d stern , a n d rem a i n ed foul of a n d upon
t h e sa id for som e t ime, a n d u n t il sh e (th e ship
swayed roun d , when sh e clea red a n d pa ssed on .

Fourth . Tha t th e sa id ship before a n d a t th e t ime of

th e sa id col l ision , o n a voyage from to wa s com

in g up th e w ithout a pilot , a n d w ith th e desig n of a n

chori n g or moori n g in sa id river ; tha t ’ sh e wa s movi n g a lo n g
rapid ly, w i th th e a id of Wi n d a n d t ide , ca rryi n g h er fore

a n d m a i n top sa ils ; tha t - from th e improper a n d u n skilful
m a n agem en t of th e perso n s n aviga t i n g sa id ship, th e a n chors
were n ot let go in due t ime to check h er headway a n d bri n g
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h er roun d i n to th e t ide, n or were h er sa ils properly a n d in

season furled a n d clewed up so a s to lesse n h er speed , but , on

th e con tra ry, t h e sa id ship wa s so improperly a n d u n skilfully
m a n aged a n d n aviga ted , in th e pa rt icula rs above m e n t io n ed ,
tha t sh e wa s driven upon a n d i n to th e sa id steamboa t as

a foresa id .

Fifth . Tha t th e person s n aviga t i n g th e sa id ship let

o n e a n chor go about a breast , or in t h e n eighborhood of, the

sl ip or pier, which pa rt ia lly checked h er hea dway, but ,
n otwi thsta n di n g, sh e co n t i n ued to d rift up th e stream w ith
th e t ide, head i n g pa rtly a cross it , a n d in th e d irect io n of th e

shore ; tha t th e secon d a n chor n ot bei n g sha ckled , or
o therwise in rea d i n ess, a s it should have been , wa s n o t ca st
off i n to th e stream u n t i l th e sa id ship h a d drifted up to about
Opposite street pier, a n d a t a d ista n ce of three hu n d red
feet or therea bouts from th e sa id a n d before a suffic ien t
Scope of ca ble h ad run out or th e two a n chors h a d checked
h er headway, sh e ra n i n to a n d a foul of th e sa id t h e

stern of th e sa id ship st 1ik in g w i th grea t force a n d violen ce
aga i n st th e sta rboa rd side of sa id steamboa t , twen ty- five feet

from th e bows , a n d cut ti n g in th e deck beams, fen der piece,
a n d pla n k shea rs, besides tw ist i n g rou n d a n d d am agi n g h er
stern ; tha t a t th e t ime of th e striki n g, th e sa id ship wa s
head i n g rou n d i n to th e stream a n d towa rds th e shore,
a n d th a t th e col l isio n a foresa id wa s occa sio n ed by th e n egli
gen ce , i n a tten t io n , a n d wa n t of proper ca re a n d skill o n th e
pa rt of t h e sa id ship , h er ma ster a n d crew , a n d n ot from a n y

fa ul t , om issio n , or n eglec t on th e pa rt of th e sa id h er

m a ster a n d crew .

Si x th . Tha t th e sa id ship h ad n ot before, n or a t th e
t im e of th e col l is io n , a proper lookout a n d wa tch to gua rd
aga i n st th e d a n ger of a col l isio n in a crowded port ; th a t t h e
crew of sa id ship were occupied o n th e forwa rd pa rt of th e
vessel while sh e wa s d rift i n g up a s a bove m e n t io n ed , a fter

havi n g let go t he firs t a n chor, in sha ckl i n g or o therw ise pre
pa r i n g t h e seco n d a n chor to be ca st i n to th e stream th a t th e
col lisio n would n o t ha ve occurred if both of sa id a n chors h ad
bee n in rea d i n ess , or h a d been suffered to ru n in d ue sea so n ,

which would have checked h er headway, or if th e pos it io n of

24
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h er yards h ad been cha n ged by haul i n g on th e port bra ces,
w hich wou ld have forced h er off from th e docks towards th e
m idd le of th e stream ; a n d tha t th e m a ster a n d crew of th e

fea rful , from th e course pursued by those n aviga t i n g
th e ship , tha t sh e would run i n to a n d upo n their vessel , d id
everythi n g in their power , by get t i n g ou t add it io n a l fa sts to
th e wha rf a n d heel i n g their vessel over, to d im i n ish th e ex

ten t of th e i n jury a n d dam age to be ca used by th e blow .

Seven th . Tha t th e sa id steamboa t wa s so d isabled
a n d i n jured by th e force a n d violen ce wi th which sh e w as

struck by th e sa id ship a s to re n der it n ecessa ry to

take h er to th e dry deck for repa irs a t a t ime when h er ser

vices ou th e l i n e in which sh e wa s en gaged were p a rticu

la rly va luable to h er ow n ers ; a n d tha t th e l ibel la n ts , in
co n sequen ce of th e havi n g been run i n to a n d foul of a s

a fo resa id ,
have susta i n ed d am ages for th e hire a n d ex pen ses

of a steamboa t to supply h er place ; for repa irs to th e sa id
a n d to h er fix tures, for h er loss of t ime , for ex pen ses

of h er m aster a n d crew , a n d otherwise, to th e amoun t of

d ol la rs ; wh ich sa id dam ages were occa sion ed by th e n egl i
gen ce , wa n t of skill , a n d improper con duct of th e perso n s
n aviga t i n g th e sa id ship a n d n ot by or through a n y

fa ul t , n egligen ce, or improper co n duct o n th e pa rt of th e per
son s o n boa rd th e h er m a ster or crew .

Eighth . Tha t si n ce th e sa id wa s so run foul of a n d
in to a s a foresa id , these l ibel la n ts h ave a pplied to th e firm of

W. X th e con sign ees of sa id ship , — th e ow n ers of sa id
sh ip resid i n g, a s these l ibel la n ts a re i n formed a n d bel ieve, in
th e tow n of a n d Sta te of where sa id ship be
lo n gs, - a n d requested them to set tle w i th these l ibel la n ts
for th e d am ages susta i n ed by them a s above m en t ion ed ; but
th e sa id co n sign ees den y tha t there is a n y l ia bil i ty on th e

pa rt of sa id ship for th e sa id dam ages , or a n y part thereof.
Ni n th . Tha t th e sa id ship is n ow lyi n g in th e port of

a n d w i thi n th e j urisd ict ion of this court .
Ten th . Tha t a ll a n d si n gula r th e prem ises are true, a n d

withi n th e adm ira l ty a n d m a ri t ime jurisd iction of th e U n ited
S ta tes a n d of this ho n ora ble court .

!Con clude a s in No.
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sum of dol la rs, a t or before th e ex pira t ion of five days
after t h e safe arriva l of sa id (ship) a t h er m oori n gs in t h e

ha rbor of a copy of w hich bo n d is hereu n to a n n ex ed .

Thi rd . Tha t th e sa id (ship) havi n g, by m ea n s of th e sa id
loa n , been fitted for sea , proceeded w ith a ca rgo o n boa rd
(if th e ca rgo is hyp otheca ted , it would be p rop er h ere to

d escribe it a s thus con sist i n g of to a foresa id ,
where sh e a rrived in sa fety on or about th e d ay of

1 8

Fourth . Tha t th e a foresa id sum of dolla rs h a s n ot ,

n or h as a n y pa rt thereof, been pa id to th e l ibel la n t , n or to
a n y other person authorized to receive th e sam e in h is be

h a lf, a l though th e sa id C . D . h as ofte n been requested to
pay th e same.

Fifth . Tha t a ll a n d si n gula r th e prem ises a re t rue, a n d

wi thi n th e adm ira l ty a n d m a rit ime jurisdict io n of th e U n i ted
Sta tes a n d of this hon orable court .

!Con clude a s in No.

FO R M No . 1 1 .

LIB EL FOR SA LVA GE.

!Commen ce a s in No.

First . Tha t on th e d ay of last pa st , th e

sa id O . D . , bei n g o n a voyage in sa id ship from

in th e Isla n d of to in d iscovered a

ba rque d ism a sted a n d appa ren t ly deserted , whereupon h e

ha uled up for a n d boa rded h er ; tha t h e fou n d th e sa id
ba rque , which proved to

'

be th e B ri t ish ba rque of

w i th twelve feet of wa ter in h er hold , tota l ly dis

ma sted a n d en t irely aba n do n ed by h er cap ta i n a n d crew ;

tha t h e fou n d n o papers o n boa rd th e sa id ba rque, but sh e

h ad a ful l ca rgo of rum , suga r, a n d other West In d ia produce
on board .

Secon d . Tha t th e sa id C . D . thereupon took th e sa id
ba rque in tow a n d m ade for th e port of

where h e a rr ived wi th th e sa id ba rque on th e twelfth day of
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September i n sta n t , th e crew of the sa id ship bei n g a lmost
worn out w it h fa tigue in pumpi n g out t h e sa id ba rque a n d

o ther work do n e O 11 boa rd of h er, a n d they a re e n t it led to

rea so n a ble sha re of sa id ship a n d ca rgo for th e sa lvage
thereof.
Third . Tha t a ll a n d s i n gula r th e prem ises a re true, a n d

withi n th e adm ira l ty a n d m a ri time j urisd ict io n of th e U n ited
Sta tes a n d of this ho n ora ble court .

!Con clude a s in No.

FO R M No . 1 2.

LIB EL B Y A PA SSENGER FOR A VIOLA TION OF CONTR A CT .

!Commen ce a s in No.

First . Tha t th e sa id ship a t th e severa l t im es herei n
a fter sta ted h a s been a n d is yet lyi n g in this port bou n d o n

a d ista n t voyage to a n d th e sa id A . B . a n d C . D .

were a n d a re th e sole ow n ers of th e sa id ship , h er tackle ,
a ppa rel , a n d furn iture , a n d a re a bout to sa i l in sa id ship
o n such voyage , a n d th e said C . D . wa s a n d is th e ma ster

of sa id ship, a n d tha t th e sa id ow n ers a n d ma ster employed
Y . Z . as their agen t to obta i n pa sse n gers for th e sa id ship in
such voyage, a n d o therw ise to a ct for them as their age n t in
respect to th e sa id ship .

Seco n d . Tha t th e l ibella n t a n d o ther perso n s havi n g see n
tha t th e sa id ship was advert ised to sa i l for a n d bei n g
desirous to go to tha t pla ce w i th d ispa tch , they ei ther in
persOn or through their agen ts a ppl ied to th e sa id Y . Z . for

i n form a tion in rega rd to th e terms a n d a ccommod a t io n s of th e
sa id ship , a n d a lso as to th e t ime of h er sa i l i n g from t his port ,
whereupon th e sa id Y . Z . , so a ct i n g as agen t for th e ship ,
then a n d there represen ted a n d sta ted to th e sa id l ibel la n t , or
h is age n ts, tha t t h e sa id vessel wa s of th e very best cla ss a n d

con d i t io n , a n d a fast sa iler , a n d in order tha t th e cabi n pa s
sen gers m igh t ha ve a ll th e com fort desired a n d plen ty of spa ce
for ex ercise a n d a ir, tha t th e sa id ow n ers en gaged n ot to take
more tha n fifty cabi n passe n gers , a n d tha t th e passage -mo n ey
by reaso n thereofwould be three hun dred dol la rs a passe n ger,
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i n stead of two hu n dred a n d fifty do l la rs, th e usua l cha rge for
such a voyage ; whereupo n th e n am e of th e l ibel la n t or h is

agen t wa s left a n d t aken , a n d a refusa l or opt ion given to

h im to go in such vessel upon such term s. Tha t shortly
thereafter t h e l ibel la n t or h is agen t aga i n ca l led , whereupon
t h e sa id Y . Z . represen ted to h im tha t a n other pa rty, ca lled
th e Morga n Pa rty, ” h ad tak en twen ty- six berths (m ea n i n g ,
h ad en gaged pa ssage for twen ty- six person s), a n d tha t there
were other perso n s speaki n g for th e rem a i n der of th e berths,
a n d if th e l ibel la n t a n d h is frien ds desired pa ssages, they
must e n gage th e same w i thout delay.

Third . Tha t th e l ibella n t or h is agen ts, a fter seei n g th e
sa id agen t , ex am i n ed th e ship , fou n d th e sa id C . D . , th e ca p

t a i n a n d pa rt- ow n er , wen t o n boa rd th e sa id vessel w i th h im ,

a n d thereupon th e sa id cap ta i n a n d pa rt - ow n er ex hibi ted to

th e l ibel la n t or h is agen ts pa rts of th e vessel between th e

decks , where st a te- room s a n d separa te apa r tm en ts for ea ch
two pa ssen gers w ere about to be ha st ily prep a red , th e vessel
h avi n g a sm a l l cabi n a s a freight i n g vessel ; a n d thereupon
th e sa id capta i n a n d pa rt - own er represen ted a n d sta ted to th e

l ibel la n t or h is agen ts tha t a ccommoda t io n would be pre

pa red for fifty pa sse n gers , a n d tha t th e pa ssen gers should n ot

be crowded a n d h e m a rked out a n d represe n ted to th e sa id
l ibel la n t or h is agen ts Where th e sa id sta te- room s were to be ,

a n d th e size of th e sam e, a n d cer ta i n spa ces which were to

be left between t h e same for ex ercise a n d a ir , a n d represe n ted
tha t such sta te- room s were to co n sist of a ra n ge of sepa ra te

apa rtm en ts o n ea ch side of th e sa id vessel , each of which
"

wa s

to be a t lea st six feet squa re, wel l l igh ted a n d ve n t i la ted ,

a n d between th e sam e a n open spa ce or ha l l was to be left
for ve n t il a t io n a n d for prome n a de. Tha t h e a lso m a rked a n d

showed th e l ibel la n t or h is agen ts h ow a n d where th e bulk
hea d wa s to be built sepa ra t i n g th e cabi n from th e steerage ,

a n d tha t o n ly fifty cabi n pa ssen gers were to be t aken , a n d

tha t such pa ssen gers should h ave a n equa l a n d impa rt ia l
cha n ce of dra w i n g for berths, which were a lso to be m a de so

n ea rly equa l in a ccommoda t io n s a s to a fford l it tle, if a n y,

cho ice, a n d tha t t h e sa id m a st er a n d ow n ers would n ot tak e

freigh t to th e i n con ven ien ce of th e pa ssen gers, a n d tha t th e
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cabi n pa sse n gers, seve n ty- two perso n s, ren deri n g it u n com

fortable a n d u n sa fe for t h e l ibel la n t to proceed in such vesse l
upo n t h e sa id voyage a n d m a n y of sa id pa sse n gers , a n d wh o
a re represen ted to have pa id , or to have e n gaged , berths a t

t hree hun d red dolla rs ea ch , h a ve been in pa rt perm i t ted to

become passen gers, payi n g or e n gagi n g to p ay for such p as
sages on ly two hun d red a n d seve n ty- five dol la rs , which cir
c um sta n ce of i tself h a s con tributed to crowd th e vessel , a n d
is co n tra ry to t h e en gagemen t m ade w i th th e l ibel la n t or h is
age n t , a n d th e sa id vessel h a s a lso been overcrowded w i th
ca rgo , a n d th e pa sse n gers grea t ly i n co n ven ie n ced thereby .

Six th . Tha t th e l ibel la n t or h is agen ts , a n d va rious o thers
of th e sa id passen gers, on d iscovery of th e m a t ter , have de
m a n ded a return of th e sa id passage- m o n ey pa id by them
respect ively, o n fa ilure to ob ta i n a comp l ia n ce with th e rep

rese n ta tion s a n d e n gagem en ts a foresa id , but th e sam e h as

been refused . Tha t t h e l ibel la n t is un will i n g to go in sa id
vessel u n der such circumsta n ces, a n d h as susta i n ed a n d w il l
susta i n dam ages, a s h e bel ieves , beyo n d th e am ou n t of sa id
passage- m o n ey, to t h e amoun t of o n e thousa n d dol la rs .

Seven th . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

w i th i n th e adm ira l ty a n d m a ri t ime jurisd iction of th e U n ited
Sta tes a n d of this ho n orable court .

!Con clude a s in No.

FOR M No . 1 3.

LIB EL IN R EM FOR NEGLECT TO FU R NISH PR OVISION S
TO A PA S SENGER .

!Commen ce a s in No.

First . Tha t in th e m o n th of in th e yea r o n e thou
sa n d eigh t hun dred a n d th e sa id vessel , whereof th e

sa id O. D . w a s m a ster , bei n g in th e port of dest i n ed on

a voyage from then ce to th e port of th e sa id l ibel la n ts
emba rked o n h oa rd

'

of sa id vessel a s passen gers , a n d pa id
their freigh t from th e sa id port of to th e sa id port
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of a n d th e agreemen t u n der which th e sa id l ibel l a n ts
emba rked as pa ssen gers o n boa rd th e sa id vessel wa s in sub

sta n ce as fol lows : Tha t in co n sidera t io n of th e sum of ( thir ty
poun ds sterl i n g) pa id , th e sa id l ibel la n t a n d h is fam ily were
to be provided wi th a steerage “pa ssage from to

in th e ship w i th n ot less tha n ten cubic feet for luggage
for ea ch a dul t , a n d tha t three qua rts of wa ter per d ay , d ur

in g sa id voyage , should be furn ished to ea ch adul t a n d tha t
there should be furn ished to ea ch of sa id l ibel la n ts to be com

pu ted a s a dul ts , per week, duri n g sa id voyage, seven poun ds
of bread , biscuit , flour , oa tm ea l or rice, or a proport ion a te
q ua n t i ty of pota toes (five pou n ds of pota toes be i n g computed
a s equa l to o n e poun d of th e other a rt ic les), o n e- ha lf of th e

qua n t ity to be biscuit , to be issued n o t less ofte n tha n twice
a week, two child ren u n der fourtee n yea rs of age, a n d over
o n e yea r, bei n g

.

computed a s o n e adul t ; a n d t h e libel la n ts
sta te tha t they a re a ll sta tute a dul ts, ex cep t i n g th e l ibel la n ts
D . E . , E. G . , a n d T . G . , wh o a re a ll over on e yea r a n d un der

fourteen yea rs of age .

Seco n d . Tha t th e sa id voyage comm en ced about th e
day of 1 8 a n d co n t i n ued for about d ays, when
th e sa id vessel a rrived a t sa id port of where sh e n ow

is . Tha t shortly a fter th e sa il i n g of th e sa id vessel , h e t h e

sa id O . D .

, by him self or h is age n ts, on t h e high sea s, w ith
he ld from a n d refused to furn ish to th e sa id libel la n t a n d

h is fam i ly t h e sa id wa ter a n d sa id provision s so a s a foresa id
by th e sa id agreemen t to be furn ished

,
whereby t h e sa id

l ibella n t a n d h is fam i ly, duri n g th e sa id voyage or pa ssage a s

a foresa id , suffered grea t wa n t, hun ger, a n d thi rst , a n d sta rve
t io n , to th e grea t i n jury of t h e hea l th a n d depriva t io n of th e

com fort of th e l ibel la n t a n d h is fam i ly, a n d th e l ibella n t
cla im s dolla rs dam ages .

Third . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

Wi thi n th e adm ira l ty a n d m a ri t ime jurisd ict ion of the U n i ted
Sta tes a n d of this ho n ora ble court .

!Con clude a s in No.
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FO R M No . 1 4 .

LIB EL IN A SU IT IN R EM B Y A MA R INER FOR WA GES.

!Commen ce a s in No.

First . Tha t on or about th e day of 1 8 th e

sa id ship or vessel whereof th e sa id O . D . wa s m a ster,

bei n g the n in th e port of a n d desig n ed o n a voyage upon
w a ters w i thi n t h e adm ira lty a n d m a rit ime j urisd ict ion of t he

U n i ted Sta tes a n d of this hon ora ble court , to wit , from th e

sa id port of to a n d ba ck to th e sa id port of
h e th e sa id O . D . did ship a n d hire th e l ibel la n t to serve a s a

m a ri n er o n boa rd th e sa id ship for a n d duri n g th e sa id voy

age, a t th e ra te or wages of dol la rs per mon th ; a n d
a ccord i n gly o n or a bout th e d ay of 1 8 t h e

l ibella n t en tered o n boa rd a n d i n to th e service of th e sa id
ship in th e capacity a n d a t th e m on thly wages a foresa id

,

a n d sig n ed th e usua l shippi n g a rt icles or m a ri n er’s con tra ct,
which , for grea ter certa i n ty, h e prays m ay be produced by
th e sa id O . D . to this ho n orable cour t.
Seco n d . Tha t th e sa id ship havi n g taken in a cargo of

divers goods a n d mercha n d ise, proceeded on h er sa id voyage
wi th th e libel la n t o n boa rd , a n d a rrived a t th e sa id port
of o n or about th e d ay of 1 8 w ith th e
sa id ca rgo o n boa rd , which sh e del ivered or otherwise dis
posed of, a n d then proceeded on h er hom ewa rd - boun d voy

a g e to th e sa id port of where sh e a rrived o n or about th e
d ay of 1 8 w ith t h e l ibel la n t o n boa rd , a n d

was there sa fely moored a n d th e sa id O . D . d ischa rged th e

l ibel la n t from th e service of th e sa id ship , w ithou t payi n g
h im th e wages due to h im for th e sa id voyage (or, if a p a rt

h a s been p a id , th en say, ex cept th e sum of though
often requested to pay th e sam e.

Third . Tha t d uri n g a ll th e a foresa id voyage th e l ibel la n t
well a n d t ruly perform ed h is duty on board th e sa id ship in
th e ca paci ty a foresa id , a n d was obed ien t to a ll t h e lawful
comm a n ds of th e sa id m a ster a n d other officers on boa rd th e
sa id ship, a n d wel l a n d truly deserved th e wages of

dolla rs per mon th as schedula te .
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sa n d eight hun dred a n d when sh e sta rted for home,
a n d proceeded d irectly to th e port Of where sh e a rrived
o n or a bout t h e d ay of 1 8 a n d h a s si n ce come

to t his po rt , w here sh e n ow is .

Third . Tha t d uri n g th e sa id voyage th e sa id ship took in a

ca rgo Of Oil a n d bon e Of grea t va lue, bei n g, a s th e l ibel la n t is
i n form ed a n d believes , four thousa n d a n d seve n hu n dred ba r
rels of right wha le , between forty a n d fifty ba rrels of sperm ,

a n d forty- seve n thousa n d poun ds of bon e ; a n d th e l ibel la n t
cla im s to be e n t it led to dem a n d a n d have of a n d from th e

sa id ship , h er m a ster a n d ow n ers , h is sha re or lay of th e

sa id ca rgo, bei n g th e two hun dred a n d twe n ty- fifth pa rt
thereof, worth , a s this l ibel la n t veri ly bel ieves, th e sum Of

do l la rs a n d upwa rds , which th e m a ster a n d ow n ers Of

th e sa id ship have hi therto refused , a n d st i l l refuse to p ay, to
th e grea t d am age of th e l ibel la n t .
Fourth . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

withi n th e a dm ira l ty a n d m a ri t ime jurisd ict ion of th e U n i ted
Sta tes a n d of this ho n ora ble court .

!Con clude a s in .No .

FOR M NO . 16.

LIB EL IN R EM B Y A SEAMA N TO R ECOVER EXPEN SES
FOR SICKNESS CONTR A CTED IN SER VICE OF THE SHIP.

!Commen ce a s in No.

First . !Here in sert thefirst a rticle of No.

Secon d . Tha t a s th e sa id ship wa s goi n g out of th e ha rbor
a t o n or a bout th e day of 1 8 th e l ibel
la n t bei n g en gaged in t h e service of sa id vessel , while doi n g
h is duty a n d obeyi n g th e comm a n ds of th e m a ster , fel l from
th e m a i n topsa i l ya rd , a n d wa s so severely i n jured tha t h e wa s
taken a shore to th e hospi ta l , where h e rem a i n ed co n fi n ed to
h is bed for th e space of twen ty- on e mo n th s , or thereabouts.

Third . Tha t by rea so n of th e i n juries so received in th e

service of th e sa id vessel , a s above sta ted , th e l ibel la n t h as
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lost th e use of on e of h is legs, a n d o n e Of h is a rms is ren

dered a lmost useless, a n d by rea so n thereof h e h as been put
to grea t ex pen se a lrea dy for m ed ica l advice , a n d before h e
ca n be restored must un dergo a n Opera t io n i n volvi n g further
ex pen se to a la rge amou n t , a n d h e cla ims to be e n t i t led to
dem a n d a n d have Of th e sa id ship h is rea so n able ex pen ses
a l ready i n curred , a n d herea fter to be i n curred in a n d a bout
h is cure, a n d h is rea so n able support si n ce h is sa id i n jury, a n d
t ill h e sha l l be cured .

Fourth . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

w ithi n th e adm ira l ty a n d ma ri time jurisdict ion of th e U n ited
Sta tes a n d of this hon orable court .

!Con clude a s in No.

FOR M NO . 1 7.

LIB EL IN R EM FOR SHO R T A LLOWA NCE OF B R EA D.

!Commen ce a s in No.

Firs t . !Here in sert thefirst a rticle in No.

Seco n d . Tha t duri n g th e voyage from to a n d

for about o n e mon th a n d a ha lf, th e l ibel la n t wa s on short
a l lowa n ce of good wholesome ship - bread , th e bread which
was furn ished to t he l ibella n t bei n g mouldy, rotten , a n d

wormy, a n d un fit to be ea ten ; a n d tha t duri n g a ll th e voy

age from the port of to a n d from the n ce u n t i l
th e return of th e vessel to this port , a n d for th e period of

about six mon ths a n d a ha lf, h e was on short a llowa n ce of

good a n d wholesome ship - bread (th e bread tha t wa s furn ished
to th e l ibel la n t bei n g of th e same descript io n a s tha t furn ished
for their use o n th e pa ssage to th e sa id m a ster havi n g
n eglected to put o n boa rd th e requisite qua n t i ty of provision s
for the sa id voyage, a ccordin g to th e a ct of Co n gress in such
ca se m ade a n d provided .

Third . Tha t duri n g th e whole t ime tha t l ibel la n t wa s on

boa rd th e sa id vessel be wel l a n d fa i thful ly perform ed h is

d uty as such seam a n as a foresa id , a n d was obed ien t to all
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l a wful comma n ds of th e sa id m a ster a n d th e other officers of

t h e vessel , whereby a n d by reason of bei n g put on such shor t
a l lowa n ce as a foresa id h e becam e e n t i tled to dem a n d from

t h e sa id vessel th e sum of dol la rs .

Fourth . Tha t a ll a n d si n gular th e prem ises a re true , a n d

w i thi n th e adm ira lty a n d m a rit ime jurisd ict ion of th e U n i ted
Sta tes a n d this hon orable court .

!Con clude a s in No.

FOR M NO . 1 8.

LIB EL IN A SU IT IN R EM , B Y A SHIP- OWNER A GA INST
THE CA R GO O R GOODS TR A NSPO R TED , FO R THE

FR EIGHT THER EOF.

A . B . , of ex hibits this h is l ibel aga i n st (here describe
the goods p roceeded aga in st, a s, for ex amp le, twen ty to n s of

L iverpool coa l , or ba r iron , or five box es of figured musl i n s
or si lks) la tely laden o n boa rd th e ship whereof C . D .

n ow is or la tely was m a ster ; which sa id (coa l , iro n , musl i n ,

or si lks, or a s the ca se m ay be) a re n ow in th e ha n ds of I . J .

(or in th e custody of th e sa id master, or of th e l ibel la n t , a s
the ca se may be) a t in th e d istrict a foresa id , a n d w ithi n
th e adm ira l ty a n d m a ri t ime jurisd ict ion of this ho n ora ble
court ; a n d aga i n st a ll person s lawful ly i n terven i n g for their
i n terest therei n in a ca se of con tra ct , civil a n d m a rit im e ; a n d

thereupon th e sa id A . B . a l leges a n d a rt icula tely propou n ds
a s fo llows , to wit
First . Tha t o n or a bout th e d ay of 1 8

th e sa id ship whereof th e sa id 0 . D . was m aster, a n d

th e l ibel la n t wa s a n d st il l is th e ow n er (or charterer), bei n g
a t th e port of in th e ki n gdom of a n d bou n d to

th e sa id m a ster , a t th e request of G . H . , of th e city of

merch a n t , agreed to receive a n d take o n boa rd th e sa id
ship th e a foresa id a n d co n vey th e sam e to a fore

sa id, a n d there deliver th e same in l ike good order in which
th e sa id were received o n boa rd to E . F . , m ercha n t
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sp ecifica lly agreed up on , this a rticle ough t to be omitted , a n d the

stip u la ted sum sta ted .)
Fifth . Tha t th e sa id E. F. , th e con sig n ee a s a foresa id of

th e sa id ha th n ot pa id to th e l ibel la n t t h e sa id freight ,
n or a n y part th ereof, though often requested todo so , but , on

t h e co n tra ry, ut terly n eglects a n d refuses to pay t h e sam e .

Six th . Tha t a ll a n d si n gula r th e prem ises a re t rue, a n d

wi thi n th e a dm ira l ty a n d m a ri t ime jurisd iction of th e U n i ted
Sta tes a n d of this ho n orable court .

!Con clude a s in No.

FO R M No . 1 9 .

LIB EL IN A SU IT IN R EM , ON A CH A R TER PA R TY , B Y

THE OWNER , A GA IN ST THE CA R GO ,
FO R THE STIP

U LA TED FR EIGHT O R HIR E OF THE SHIP.

!Commen ce a s in No.

First . Tha t on th e d ay of 1 8 a t th e

l ibella n t , bei n g t h e ow n er of sa id ship by a certa i n
cha rter- pa rty of a ffreigh tm e n t (a Copy whereof is hereto a n

n ex ed ) the n a n d there m ade a n d co n cluded betwee n h im ,

th e l ibel la n t , Of t h e o n e pa rt , a n d G . H of of th e o ther
pa rt , did let to freight th e a foresa id ship , whereof th e sa id
C . D . wa s then m a ster , wi th h er a ppurten a n ces , for a voyage
on th e high sea s , a n d o n wa ters w i thi n th e a dm ira lty a n d

m a rit ime j urisd ic tio n of th e U n i ted St a tes a n d of th is hon or
able court , to wit , from t h e port of to a n d ba ck
aga i n to th e a foresa id port of
Secon d . Tha t th e l ibella n t

,
in a n d by th e sa id cha rter

pa rty, a n d for t h e co n sidera t io n therei n a fter m e n t io n ed , cove
n a n ted a n d agreed w i th th e sa id G . H . , tha t t h e a foresa id
ship , in a n d d uri n g th e voyage a foresa id , should be t igh t ,
sta n ch , a n d stron g, a n d sufiicie n tly ta ck led a n d a ppa rel led
w i th a ll thi n gs n ecessa ry for such a voyage ; a n d th a t it

should be lawful for th e sa id G . H h is agen ts or fa c tors , a s
wel l a t th e port of a foresa id a s a t a foresa id , to loa d
a n d put o n boa rd th e sa id ship load i n g of such goods a n d
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mercha n d ise a s they should thi n k proper, con traba n d goods
ex cepted .

Third . Tha t , in con sidera t ion of th e prem ises in th e sa id
cha rter - pa rty ex pressed a n d herei n before sta ted , th e sa id
G . H. thereby agreed to pay to th e l ibel la n t for th e freigh t
a n d hire of th e sa id ship a n d a ppurte n a n ces th e sum of

dol la rs per mo n th , a n d so in proportio n for a less t ime, so
lon g a s th e sa id ship should be co n t i n ued in th e a foresa id ser

vice, ln d ays a fter h er return to th e sa id port of (or

in days a fter th e sa id voyage sha l l be o therwise in a n y

m a n n er wha tsoever determ i n ed , a n d n ot ice thereof give n to

t h e l ibel la n t). A n d th e sa id G . H. , in a n d by th e sa id cha r
ter - pa rty, further agreed to p ay th e cha rges of victua l li n g a n d
m a n n i n g th e sa id ship , a n d a ll port cha rges a n d pilotage dur
in g th e a foresa id voyage, a n d to del iver th e sa id ship o n h er

re turn to th e l ibel la n t or h is order. A ll which by th e sa id
cha rter- pa rty, a copy whereof is hereun to a n n ex ed , referen ce
bei n g thereu n to h ad , w il l ful ly appea r .

Fourth . Tha t a fterwa rds , to wit , o n th e day of

1 8 th e sa id vessel bei n g then a n d there t ight ,
sta n ch , stron g , a n d every way properly fitted a n d m a n n ed
for th e voyage, in th e a foresa id ch a rter- pa rty m en t ion ed , th e
sa id O . D . , m a ster a s a foresa id , did then a n d there, a t th e in
sta n ce Of th e sa id G . H. , receive a n d take o n boa rd sa id ship
a ful l ca rgo Of lawful goods , a n d immed ia tely therea fter set
sa i l a n d proceeded to a foresa id , where , o n h is a rriva l ,
be duly del ivere d t h e whole of th e sa id ca rgo to th e agen ts or
con s ign ees of th e sa id G . H.

Fifth . Tha t a fterwa rds , to wit , o n th e day of

1 8 a t a foresa id , th e sa id C . D . , m aster a s a fore

sa id , a t th e i n sta n ce of th e sa id G . H . or h is age n t , took o n

boa rd th e sa id ship a n other ful l ca rgo of lawful goods con

sist i n g of herei n before men tio n ed , a n d immed ia tely
therea fter set sa il a n d proceeded then ce to th e a foresa id port
of where h e a rrived o n th e d ay of 1 8

a n d imm ed ia tely gave n o t ice of th e a rriva l of th e sa id ship
a n d ca rgo to th e sa id G . H . , a n d the n proceeded to u n load
th e sa id ca rgo ; a n d for th e purpose of preservi n g a n d ma i n
ta i n i n g th e l ie n or privilege of th e l ibel la n t therefor, th e sa id

25
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m aster deposi ted th e sam e in th e ha n ds of th e a foresa id I . J . ,

to be by h im reta i n ed u n t i l th e a foresa id freight or hire
should be pa id or secured , a n d w h o st i l l reta i n s th e same in

h is custody (or , if th e f a ct be so, then say : for th e purpose,
& c . , th e sa id m a ster reta i n ed a n d st i l l reta i n s th e cus tody of
th e same or , for th e purpose, & c . , th e l ibel la n t took th e same

i n to h is custody, a n d st il l reta i n s th e same) .

Six th . Tha t th e l ibella n t h a s a lways , si n ce m aki n g th e
aforesa id cha rter- party, well a n d truly performed a n d kept
a ll a n d si n gula r th e coven a n ts a n d u n dertakin gs by th e sa id
cha rter- pa rty requ ired to be performed a n d kept on h is pa rt ;
a n d h as, a t a ll t imes si n ce th e arr iva l of sa id ship a t th e port
of aforesa id , been ready, a n d st il l is ready , t o deliver
th e sa id cargo or ca use th e same to be del ivered to th e sa id
G . H. on h is payi n g or securi n g th e aforesa id freigh t or hire
of th e sa id ship .

Seven th . That th e sa id G . H . h as n ot pa id to th e l ibella n t
th e a foresa id freight or hire, n or a n y pa rt thereof, '

a l though
often requested to do so , but , on th e co n tra ry, utterly n eglec ts
a n d refuses to pay th e same .

Eighth . Tha t a ll a n d si n gula r th e prem ises are true, a n d
w i thi n th e adm ira l ty a n d m a ri t ime jurisd ict io n of th e U n i ted
Sta tes a n d of this ho n orable court .

!Con clude a s in No.

FO R M NO . 20 .

LIB EL IN R EM A G A INST THE SHIP A ND FR EIGHT FO R

MONEYS A DVA NCED TO PA Y R EPA IR S .

!Commen ce a s in No.

First . Tha t th e sa id ship of th e burthen of

ton s or thereabouts , is n ow ow n ed , or was a t th e t ime here
in a fter men tion ed ow n ed , by som e person s residen t out of

th e Sta te of wh o a re to t h e l ibel la n t un k n ow n , but o n e

of whom ,
h e is i n formed a n d bel ieves, resides in th e Sta te

of a n d th e oth ers 'in th e Sta te of a n d tha t th e
sa id ship belo n gs to th e port of in th e sa id Sta te of
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LAW.

which is n ow on boa rd of th e sa id ship , a n d th e freight
whereof is st il l un col lected .

Six th . Tha t a ll a n d si n gula r th e prem ises a re true , a n d

w ithi n th e a dm ira lty a n d m a r it im e jurisd ictio n of th e U n ited
Sta tes a n d of this ho n ora ble court .

!Con clude a s in No.

FOR M NO . 21 .

LIB EL IN PER SONA M. GENER A L FOR M.

DISTR ICT CO U R T OF THE U N ITED STA TES , I n A dmira lly
District of

To th e Ho n orable Judge of th e D istrict Court of th e
U n i ted Sta tes in a n d for th e District of

Th e l ibel of A . B . , of th e city of m ercha n t , aga i n st
C . D . , n ow or la tely m a ster Of th e (or , aga i n st L . M . ,

ow n er of th e whereof C . D . n ow is or la tely wa s m as

ter ; or , a s the ca se may be, in a cause of co n tra ct , civil a n d
m a rit ime ; or , in a ca use of subtra ct io n of wages , c ivi l a n d m a ri
t ime or, in a cause of pi lotage, civi l a n d m a ri t ime or , in a

ca use of wha rfage, civil a n d m a rit ime or, in a ca use of col l i
sio n , civil a n d m a ri time ; or, in a ca use of dam age, civil a n d
m a rit ime).

A n d thereupon th e sa id A B . doth a l lege a n d a rt icula tely
propoun d a s fol lows, to wit
First . Tha t (set forth the first sta temen t of the libel, a n d

follow with the others
,
in distin ct a rticles, n umerica lly a rra n ged .

The la st to be a sfollows

Si x th . Tha t a ll a n d s i n gul a r th e prem ises are true, a n d

w i thi n th e adm ira l ty a n d m a rit ime jurisd ict io n of th e U n ited
Sta tes a n d of th is ho n orable cour t .
Wherefore th e l ibel la n t prays tha t process of m on it io n m ay

issue to th e m a rsha l of th e d istrict aforesa id , comm a n d i n g
h im to cite a n d a dmon ish th e sa id O . D . (or L . M .) to ap

pea r before this ho n orable court ou th e day of

1 8 or o n such other day , to be i n serted in th e sa id
m o n itio n , as th e court sha l l direct , then a n d there to a n swer
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th e l ibel la n t in th e prem ises , accord i n g to th e course of courts
Of adm ira l ty, a n d th e rules a n d pra ct ice of t his ho n ora ble
court in civil causes of a dm ira l ty a n d m a ri t ime jurisd ict io n
a n d tha t this ho n orable court w i ll pro n oun ce for t h e l ibel
la n t ’s aforesa id dema n d aga i n st th e sa id C . D . (or L . a n d

decree th e same to be pa id wi th costs, a n d for such other
a n d further rel ief a n d redress as to righ t a n d just ice a pper

ta i n , a n d a s th e court is compete n t to give in th e prem ises
(a n d if a p rayer to such efi ect is deemed exp edien t, then ad d

a n d further, tha t th e sa id O . D . (or L. M .) m ay be re

quired to a n swer th e i n terroga tories hereto subjo i n ed .

A . B . , Libella n t .

Proctor .

O n th e d ay of 1 8 a ppeared person a l ly A . B . ,

th e above- n amed l ibel la n t , a n d wa s sworn to th e truth of t h e
foregoi n g libel . B efore m e,

Clerk (or Commission er) .

Where a wa rra n t of a rrest is required in sert

Wherefore th e l ibel la n t prays tha t a wa rra n t in due form
of law m ay issue to th e m a rsha l of th e d istr ict a foresa id , com
m a n d i n g h im to a rres t th e sa id C . D . (or L . a n d to h a ve

h im forthcom i n g before this hon orable court on th e

d ay of 1 8 or o n such o ther day, to be i n ser ted in

th e sa id wa rra n t , as th e court sha l l d irect, then a n d there to
an swer th e l ibel la n t in th e prem ises .

Where a cla use of a tta chmen t aga in st the goods a n d ch a ttels,

credits a n d ej
'

ects, of the defen d a n t is desired , in sert . ) A n d

further comm a n d i n g th e a foresa id ma rsha l , if th e sa id C . D.

(or L . M .) sha l l n ot be foun d w i thi n th e district a foresa id ,
to a ttach th e goods a n d cha ttels, a n d for wa n t thereof th e
cred i ts a n d efi

'

ec ts, Of th e sa id O. D . (or L . M .) in th e ha n ds
of E. F. , of mercha n t .
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FOR M NO . 22.

LIB EL IN PER SONA AI B Y A SHIP- CHA NDLER A GA INST
THE OWNER FOR SU PPLIES .

!Comm en ce a s in No.

First . Tha t in th e mon th of o n e thousa n d eigh t h un
dred a n d sa id ship bei n g then own ed by th e sa id E. F. ,

a n d lyi n g in th e port of u n der th e comm a n d of on e

C . D . , a n d s ta n d i n g in n eed of provision s a n d stores

th e l ibel la n t , a t th e request of th e sa id m a ster, fur n ished to

a n d for th e use of th e sa id ship th e provisio n s a n d stores con

t a in ed in th e schedule hereto a n n ex ed , amoun t i n g to th e sum
of dol la rs, a n d tha t th e same were furn ished a t th e

prices in sa id schedule sta ted .

Seco n d . Tha t th e sa id stores were n ecessa ry to en able th e

sa id ship to perform h er i n ten ded voyage or voyages, a n d

were furn ished o n th e cred i t Of th e sa id ship , as wel l as of

th e ma ster a n d ow n er thereof.
Third . Tha t th e sa id ow n er - h a s been requested to pay

th e sa id bi ll , but h a s hitherto whol ly n eglected a n d refused
to pay th e same , a n d th e sum of dol la rs, i n clud i n g
i n terest , is n ow just ly due a n d ow i n g to th e libel la n t for
th e same .

Fourth . Tha t a ll a n d '

si n gula r th e prem ises a re true, a n d

w ithi n th e adm ira lty a n d m a rit ime jurisd iction of th e U n ited
Sta tes a n d of this hon orable court .

!Con clude a s in No.

FOR M NO . 23.

LIB EL IN PER SON A M A GA IN ST THE OWNER S FOR SU P

PLIES OR DER ED B Y THE MA STER IN A FO R EIGN
POR T.

!Commen ce a s in No.

First . Tha t a t va rious t imes duri n g th e year eigh teen h u n
dred a n d th e sa id ship the n u n der th e comm a n d

of C . D .
, a n d own ed by th e sa id E. F. a n d G . H . , was lyi n g
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hire (or , if the suit be aga in st th e own er, h e, th e sa id E. F

own er a s a foresa id , did , by him self or h is agen t , ship a n d

hire) th e libel la n t to serve a s a m a ri n er o n boa rd t h e sa id
ship for a n d d uri n g th e sa id voy age , a t th e ra te or w ages of

dol la rs per mo n th a n d a ccord i n gly, on or a bout th e
d ay of 1 8 th e l ibella n t en tered on boa rd a n d

i n to th e service of th e sa id ship in th e ca pa c i ty a n d a t th e

m on thly wages a foresa id , a n d sig n ed th e usua l shippi n g a rt i
cles or m a ri n er’s co n tra c t , which , for grea ter cert a i n ty, h e
prays m ay be produced hy

'

the sa id C . D . to this ho n orable
court .

Seco n d . Tha t th e sa id ship, ha vi n g t aken in a ca rgo of

d ivers good s a n d m ercha n d ise, proceeded o n h er sa id voyage
w i th t h e l ibella n t o n boa rd , a n d a rrived a t t h e sa id port of

o n or about th e d ay Of 1 8 w i th th e

sa id ca rgo on boa rd , which sh e del ivered , or o therwise dis
posed Of, a n d then proceeded o n h er homewa rd - boun d voy

age to th e sa id port of where sh e a rrived o n or abou t
th e day of 1 8 w i th th e l ibella n t o n boa rd ,
a n d wa s there safely moored a n d th e sa id O . D . d isch a rged
th e sa id l ibel la n t from th e service Of th e sa id ship w i thou t
payi n g h im th e wages due to h im for th e sa id voyage (or if
a p a rt h a s been p a id , then say, ex cept th e sum of

though often a ppl ied to a n d requested to pay t he sam e .

Third . Tha t duri n g a ll th e a foresa id voyage th e l ibel la n t
wel l a n d truly perform ed h is duty on boa rd th e sa id

'
sh ip in

th e ca pa ci ty aforesa id , a n d wa s obed ien t to a ll th e lawful
comm a n ds of th e sa id m a ster a n d th e other officers on board
th e sa id ship , a n d wel l a n d t ruly deserved th e wages of
dol la rs per m on th a s schedula te .

Fourth . Tha t a ll a n d s i n gula r th e prem ises a re true, a n d

w ithi n th e adm ira l ty a n d m a rit ime jurisd ic tion of th e U n ited
Sta tes a n d of this hon orable court .

!Con clude as in No.
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FOR M NO . 25.

LIB EL IN PER SON A M A GA IN ST A N OWNER FO R THE TWO
MONTHS ' EXTR A PA Y, PA YA B LE TO THE CON SU L ON

DISCHA R GE.

!Commen ce a s in No.

Firs t . (Here in ser t thefirst a rticle in No.

Seco n d . Tha t th e sa id ship , ha vi n g t aken o n boa rd a ca rgo,
proceeded therew i th , a n d w i th th e l ibel la n t on boa rd , for t h e

port of where sh e sa fely a rrived a n d del ivered h er

ca rgo , a n d m ade freigh t . Tha t havi n g ta ken o n boa rd a n

o ther ca rgo of d ivers goods a n d m ercha n d ise , sh e proceeded
therew i th , a n d w i th th e l ibel la n t on boa rd, for t h e port
of

Tha t th e sa id ship leaked bad ly soon a fter leavi n g th e sa id
port of whereupo n th e sa id m as ter put i n to
where th e sa id vessel wa s sold , a n d th e l ibel la n t was dis

ch a rged from th e sa id ship by th e sa id m as ter, a n d be pro

ceeded then ce to where h e e n tered as a passe n ger,
w ithout wages , o n boa rd t h e ship bou n d for where
h e a rrived o n th e secon d day of i n sta n t .
Third . Tha t th e sa id ship wa s a n A merica n vessel in

t h e mercha n t service , a n d ow n ed by a ci t ize n or ci t izen s of
th e U n i ted Sta tes , a n d tha t th e l ibella n t wa s descri bed in th e
crew l ist of sa id ship a s a n A merica n seam a n .

Fourth . Tha t a t th e t ime th e l ibel la n t was d ischarged from
th e sa id ship th e sa id ma ster did n ot pay i n to th e ha n ds of

th e l ibella n t . n or i n to th e ha n ds of th e A merica n co n sul a t th e
sa id port , n or i n to th e ha n ds of a n y other person for th e use

'

of th e libel la n t , th e three mo n th s
’

ex tra pay , by th e a c t of

Co n gress in such case m ade a n d provided , d irec ted to be pa id
to a seam a n in a n A merica n vessel on h is d ischa rge in a for

eign port .
Fifth . Tha t th e l ibel la n t is en t itled to dema n d from th e

ow n er of th e sa id ship such two mon ths ’ ex tra pay, to wit ,

th e sum of dol la rs .

Six th . Tha t a ll a n d sin gular th e prem ises a re true, a n d
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w ithi n th e a dm ira lty a n d m arit ime jurisd ict io n of th e U n i ted
Sta tes a n d of this ho n ora ble court .

!Con clude a s in No.

FOR M No . 26.

LIB EL B Y A SEAMA N , IN A CA U SE OF DA MA GE, A GA IN ST
A MA STER , FOR A SSA U LT A ND B EA TING , OR IMPR IS

ONMENT .

!Commen ce a s in No.

Firs t . Tha t o n or about th e day of 1 8 a t

th e port of th e sa id ship whereof th e sa id C . D .

wa s m a ster , then bei n g a t th e port of a n d dest i n ed o n

a voyage o n wa ters w i thi n th e a dm ira lty a n d m a ri t ime juris
d ict io n of th e U n ited S ta tes a n d of this ho n ora ble court , to
wit , from t h e sa id port of to a n d the n ce ba ck to
t h e sa id port of th e l ibel la n t shipped to serve a s a m a r

i n er o n boa rd th e sa id ship d uri n g th e sa id voyage ; tha t th e
sa id ship soo n thereafter proceeded upo n th e sa id voyage,
w ith th e l ibel la n t o n boa rd , a n d in d ue t ime completed th e

sam e a n d tha t d uri n g th e whole of th e sa id voyage th e l ibel
la n t did wel l a n d truly perform h is duty o n boa rd th e sa id ship
a s such m a ri n er, a n d wa s obed ien t to a ll th e lawful comma n ds

of th e sa id m a ster a n d other Officers on boa rd th e sa id ship .

Secon d . Tha t duri n g th e sa id voyage , to wit , o n or about
th e day of th e l ibel la n t havi n g th e day before
been a ccide n ta l ly h it by th e j ib - sheet block on h is righ t a rm ,

which becam e thereby so severely hurt a n d lamed a s a lmost
wholly to deprive h im of th e use thereof, i n somuch tha t h e
could n ot m ove h is sa id a rm a t a ll w i thout ex cruc ia t i n g pa i n ,

th e sa id O . D . wel l k n ow i n g tha t th e l ibel la n t h ad received
th e a foresa id i n jury, a n d h ad thereby become so d isabled a s

a foresa id , ordered th e l ibella n t to go a loft a n d a ssis t in short
cu i n g sa il when th e l ibel la n t respectful ly told th e sa id C . D .

tha t it wa s impossible for h im to obey th e sa id order ; where
U pon th e sa id O . D . imm ed ia tely k n ocked th e l ibel la n t dow n
by a viole n t blow , w i th h is c len ched fist , upo n th e head of

th e l ibel la n t , a n d , wi th grea t force a n d viole n ce, kicked him



https://www.forgottenbooks.com/join


396 A DMIR A LTY LAW.

o n e of h is son s wa s to a ccompa n y h im o n th e voyage, a n d
tha t this l ibel la n t should receive from h im every fa therly
ca re, a t te n t ion , a n d protect ion , a n d should be u n der h is espe
cia l cha rge .

Third . Tha t th e sa id ship left sa id port of on or

a bout t h e d ay of a n d o n t h e m or n i n g of

d ay of 1 8 while this l ibella n t w a s a sleep in th e

sta te- room a l lot ted to h er (there bei n g; n o key to th e door of

th e same), sa id ca pta i n , C . D . , e n tered sa id sta te- room , awoke
this l ibel la n t out of h er sleep , a n d m a de i n dece n t a n d i n sul t
in g p roposa ls to this l ibella n t , a n d upon this l ibel la n t orderi n g
sa id O . D . out of h er sa id room , sa id O . D . threa te n ed tha t if
this l ibel la n t revea led to th e other pa ssen gers wha t h ad pa ssed
h e would den ou n ce h er a s a w hore, a n d used o ther i n decen t
a n d vulga r ex pressio n s to h er . Tha t this l ibel la n t a fterwa rds,
a n d in th e course of about three hours a fter such occurren ce ,
requested sa id O . D . to provide a k ey for sa id sta te- room door,

which h e refused to do .

Fourth . Tha t for severa l d ays in succession a fter th e la st
m en t io n ed occurren ce , sa id O . D . wa s in t h e habi t of com i n g
i n to sa id l ibel la n t’s st a te- room , awaken i n g h er out of h er

sleep, a t tempti n g violen ce to h er person , a n d usi n g i n decen t
a n d vulga r ex pressio n s, a n d ex posi n g h is person in a d isgust
in g m a n n er ; tha t upo n this, l ibel la n t ordered sa id O . D . from

h er presen ce a n d room , a n d threa ten ed to i n form th e o ther
cabi n pa ssen gers of h is co n duct towa rds h er. Sa id C . D .

short ly a fterwa rds, a n d in th e hea ri n g of th e o ther cabi n p a s
sen gers, ordered this l ibella n t to rem a i n in h er room , a n d n ot

leave th e sam e, for if th e l ibella n t a ttemp ted so to do h e

would sen d h er amo n gst t h e steerage pa ssen gers . Tha t this
l ibel la n t wa s closely co n fi n ed to h er sa id sta te- room for th e

space of two weeks , havi n g h er m ea ls sen t to h er by sa id
O . D .

’

s orders . Tha t sa id O . D . wa s a lso in th e ha bit of
fa lsely a n d m a l iciously sla n deri n g this l ibel la n t to other of

th e sa id passen gers on boa rd such ship duri n g such voyage .

Fifth . Tha t this l ibella n t wa s much i n jured in hea lth ,
fretted a n d a n n oyed in body a n d m i n d , in con sequen ce of

such con fin emen t a n d con duct of sa id O . D . , a n d wa s qui te
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sick for some time a fter h er a rriva l in sa id a n d is dam

n ified in th e sum of dol la rs .

S i x th . Tha t a ll a n d si n gula r th e prem ises are true, a n d
wi thi n th e adm ira l ty a n d ma ri time jurisdict ion of th e U n i ted
Sta tes a n d of this hon orable court .

!Con clude a s in No.

FOR M NO . 28 .

LIB EL IN PER SONA M A GA INST CONSIGNEE FOR FR EIGHT
ON A B ILL OF LA DING .

!Commen ce a s in No.

First . Tha t this l ibel la n t wa s a t th e t imes herei n a fter men

t ion ed , a n d st i l l is, th e ow n er of th e ship a n d tha t C . D .

w as then th e m aster thereof.
Seco n d . Tha t some t ime in th e mon th of la st , th e

sa id ship , then lyi n g in th e port of a n d dest i n ed o n a

voyage then ce to th e port of E. F. shipped o n boa rd
t h e sa id vessel twen ty hogsheads , weight a n d co n ten ts u n

k n own , to be therei n ca rried from th e sa id por t of

to th e port of a n d there to be del ivered , th e d a n gers of

th e sea s o n ly to be ex cepted , in l ike good order a s they
were received , to th e defe n da n t , Y . Z . , or to h is a ssig n s, h e
or they payi n g freight for th e same a t th e ra te of per

hogshead , w ithout primage a n d average a ccustomed . A n d ,

a ccord i n gly, th e sa id m a ster , a t th e port of on th e

d ay of on e thousa n d eigh t hu n dred a n d

affi rmed to th e usua l bil ls of lad i n g, a n d del ivered th e same

to th e shipper of sa id ca rgo, a copy of which bills of lad i n g
is hereto a n n ex ed, m a rked Schedule A .

”

Third . Tha t in th e same mon th sa id E. F. a lso shipped on
board th e sa id ship, o n deck , for th e same voyage, eighty
hogshea ds, weight a n d con ten ts u n k n ow n , a n d seven ty- n i n e
ca sks, mea surem en t a n d co n ten ts u n k n ow n , to be l ikewise
del ivered a t th e port of to th e respo n den t or to h is

a s sign s , h e or they payi n g freigh t for th e same a t th e ra te of

for ea ch hogshead , a n d for each forty ga l lon s
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gross custom - house gauge of th e ca sks, del ivered in
w ithout prim age a n d average a ccustom ed . A n d th e sa id m as
ter, on th e d ay of sig n ed th e usua l bi lls of la d

in g, a n d del ivered th e same to th e sh ipper, a copy of which
is a lso hereto a n n ex ed , m a rked Schedule B .

”

Fourth . Tha t soo n after th e sa id ship , w ith th e sa id cargo
on boa rd , set sa il from for a n d there in due t ime
sa fely a rrived , a n d th e sa id hogsheads a n d ca sks were duly
del ivered to th e sa id Y. Z . , a n d were by h im a ccep ted a n d

received .

Fifth . Tha t by rea son of th e p rem ises, th e sa id Y . Z . be

came bou n d to p ay to this l ibel la n t th e freight for th e sa id
mercha n dise, which amou n ted in th e whole to t h e sum of

dol la rs, a s is more pa rt icularly set forth in th e ao
‘coun t hereto a n n ex ed m a rked Sched ule C .

Six th . Tha t th e sa id Y . Z . , n otw ithsta n d i n g h e h as a o

cep ted a n d received th e sa id m ercha n d ise , a n d tha t in l ike
good order a n d con d it ion a s it wa s shipped , h a s refused to p ay

th e freigh t for th e sam e, a l though often thereto requested ;
a n d there is n ow due to th e l ibel la n t for th e freight on sa id
m ercha n d ise th e sum of do lla rs with i n terest .
Seven th . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

wi thi n th e adm ira l ty a n d m a rit ime jurisdiction of th e U n ited
Sta tes a n d of th is hon orable court .

!Con clude a s in No.

SCHED U LE A .

!Here in sert B ill of La din g

SCHED U LE B .

!Here in sert B ill of L a din g ]

Marked SCHEDU LE C .

Hope (1 20 h h ds .

Y . Z . (1 80 h h ds .

Y . Z
, (1 79 casks ga lls . gross gauge)

per 40 galls.
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for a n d in con sidera t ion of th e coven a n ts a n d agreem en ts to

be kept a n d performed by th e sa id l ibella n t , cha rtered a n d

hired th e sa id ship o n th e term s follow i n g , therei n m en t ion ed ,
tha t is to say :

l st . Th e sa id respon den t en gaged to provide a n d furn ish
to th e sa id ship th e n ecessa ry ca rgoes or ba l la st for h er la d
in g a t th e severa l ports a foresa id .

2d . Th e sa id respo n den t further e n gaged to p ay th e sa id
l ibella n t or h is agen t , for t h e cha r ter or freight of th e sa id
ship duri n g th e voyage aforesa id , in th e m a n n er therei n fol

lowi n g , tha t is to say

dol la rs per ca len da r m on th for ea ch a n d every
m on th , a n d p ro ra ta for a n y u n ex pired m o n th tha t sa id vessel
m igh t be em ployed , payable in curren t m o n ey of th e U n ited
S ta tes, a lso to pay a ll th e ships foreig n port cha rges, l ighter
age, a n d pilotage .

Th e m aster to have wha t m on ey h e m igh t require in for

eign ports for d isbursem en ts, a n d th e ba la n ce payable o n

discha rge of th e ca rgo in
Third . A n d t h e l ibel la n t further a l leges a n d propou n ds,

th a t a fterwa rds , to wit , o n th e day of in th e yea r
a foresa id , a t th e sa id port of th e sa id sh ip bei n g the n
a n d there t igh t , sta n ch , wel l - fi t ted , ta ckled , a n d provided
w i th every requ isi te , a n d wi th m en a n d provision s n ecessa ry
for such a voyage a s in sa id cha rter- party m en t io n ed , t h e sa id
l ibel la n t , a n d C . D .

, m aster of th e ship a foresa id , loa ded a n d

received o n boa rd of th e sa id ship a ful l cargo of lawful goods ,
w i th which th e sa id master immed ia tely set sa i l a n d proceeded
to th e port of a foresa id , where bei n g a fterwa rds , to wit ,
o n th e thi rd day of in th e yea r a foresa id , a rrived , t h e

sa id m a ster then a n d there m a de a del ivery of such pa rt of

sa id ca rgo a s w a s dest i n ed for a foresa id , to th e agen ts
or co n sig n ees of th e sa id respo n den t .
Fourth . Tha t th e sa id m a ster a fterwa rds, to wit , on th e

d ay of in th e yea r a foresa id , set sa i l a n d pro
ceeded from th e sa id port of to th e por t of a fore

sa id , where bei n g a fterwa rds a rrived ,
‘

to wit , th e si x teen th
day Of in th e yea r a foresa id , th e sa id m a ster the n a n d

there m ade a del ivery of such pa rt of sa id ca rgo a s wa s d es
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t i n ed to a foresa id , a n d a lso took, loaded , a n d received
o n boa rd of sa id ship five hun dred bags of coffee , to be co n

veyed to

Fifth . Tha t th e sa id master, a fterwa rds, to w it , o n th e

day of in th e yea r a foresa id , set sa i l a n d pro
ceeded from th e port of a foresa id , to th e port of

a foresa id , where bei n g a fterwa rds, to wit , o n t h e day
of in th e yea r a foresa id , a rrived , t h e sa id m a ster then
a n d there m ade a del ivery of th e a rt icles a n d res id ue of th e

sa id outwa rd ca rgo
, a n d a fterwa rds, to wit , o n t he six th day

of in th e yea r a foresa id , a t a foresa id , took on

boa rd th e sa id ship a further ca rgo of la wful goods , wi th
which th e sa id ma ster set sa i l a n d proceeded to th e port of

a foresa id , where h e a fterwa rds, to wit, o n th e

day of o n e thousa n d eigh t hun dred a n d arrived,
a n d del ivered sa id homewa rd cargo to th e sa id respo n den t
or h is agen ts a t sa id port .
Si x th . Tha t th e l ibella n t h as a lways, si n ce th e m aki n g of

th e sa id cha r ter- pa rty, wel l a n d truly performed a n d kep t a ll
a n d si n gula r t h e coven a n ts a n d un dertaki n gs o n h is pa rt , a o
cord i n g to th e sa id cha rter- pa rty to be performed a n d kep t ,
but the sa id respon den t h as n ot wel l a n d truly perform ed a n d

kep t a ll a n d si n gula r th e coven a n ts a n d u n dertaki n gs o n h is
pa rt , a ccord i n g to th e sa id cha rter- pa rty, to be performed a n d
kept a s is herei n a fter more pa rt icula rly propou n ded .

Seven th . Tha t o n th e d ischa rge of th e sa id homewa rd ca rgo
a t th e port of a foresa id , th e sum of do lla rs a n d

upwa rds, for freight , foreig n port cha rges , ligh terage, a n d pi
lota ge (a fter deduc t i n g dol la rs received by sa id m a ster

in foreig n ports for d isbursemen ts), became a n d wa s d ue a n d

payable from th e sa id respon de n t to th e l ibel la n t , a ccord i n g
to th e sa id cha rter- pa rty a n d th e agreeme n t of t h e sa id re

Spo n de n t, a s is a l leged in th e seco n d a rt icle of this fil m].
Eigh th . Tha t th e sa id respon de n t h a s pa id to th e l ibella n t

th e sum of dol la rs o n a ccoun t of t h e sa id cha rter a n d

n o more, a n d h a s n o t pa id a ba la n ce of dol la rs due

thereo n , from th e respo n den t to th e l i bel la n t , o n th e d ischa rge
of th e sa id ca rgo a t th e sa id port of a l though ofte n re

quested there to, a n d n ow ut terly n eglects a n d refuses so to
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do, to th e damage of th e sa id libella n t, th e ful l sum of

dol lars a n d upwa rds.

Ni n th . Tha t a ll a n d si n gular th e prem ises a re true , a n d

Withi n th e adm ira l ty a n d m a rit ime jurisd ict ion of th e U n i ted
Sa tes a n d of this hon orable court .

!Con clude a s in No.

FOR M No . 30.

LIB EL B Y THE OWNER OF A VESSEL, IN PER SONA M,

A GA INST THE CONSIGNEE OF THE CA R GO, FO R U N

R EA SONA B LY DETA INING THE VESSEL.

!Commen ce as in No.

First. Tha t in th e mon th of la st , th e sa id ship lyi n g
a t a n d dest i n ed o n a voyage to E. F. shipped on

board th e sa id ship o n e hu n dred a n d n i n ety- four ton s of coa l ,
or thereabouts, to be therei n ca rried from to a n d

t here del ivered in l ike good order a n d con dition (th e da n gers
of the sea o n ly ex cepted) , to Y. Z . or h is a ssig n s, to whom
t he same belo n ged , h e or they payin g freigh t for the same a t

th e ra te of n i n ety cen ts per ton ; a n d a ccordi n gly th e m a ster

of sa id ship, a t on th e day of last, sig n ed
th e usua l bills of ladi n g, a copy of which is hereto a n n ex ed .

Secon d . Tha t short ly a fter, th e sa id ship set sa i l for
boun d to w ith th e sa id coa l o n board , a n d there safely
a rrived o n or about th e d ay of a n d o n th e n ex t

day, 0 . D . , th e m a ster of sa id vessel , caused a written n ot ice
to be served upo n Y. Z . , th e co n sig n ee, a n d own er of th e

coa l , a s fol lows
1 8

Sm ,
— You will please to ta ke n otice , th a t th e sh ip un der my

comm a n d , a n d loaded with coa l con sign ed to you, was ready to disch a rge
ca rgo th is morn in g, of wh ich fac t you h ave bee n duly n otified . A n d you

will furth er ta ke n otice th a t demurrage will be dema n ded for every d ay
sh e is detain ed .

To Y. Z .
, Esq.

Third . Tha t th e sa id Y . Z . accepted th e sa id ca rgo , a n d

comm en ced to receive th e sa id coa l , but refused to take it
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FO R M No . 31 .

LIB EL B Y A SHIP’S HU SB A ND A GA IN ST THE CHA R TER ER S ,
FO R DEMU R R A GE.

!Commen ce a s in No.

First . Tha t some t ime in th e mon th of in th e yea r
o n e thousa n d eight hu n dred a n d th e sa id ship then
bei n g in th e port of th e sa id l ibella n t m a de a n d co n

cluded w ith th e respon den t a cha rter- pa rty, a copy of which
is hereto a n n ex ed , h ea rin g d a te th e day of a fore

sa id , by which th e l ibel la n t, for a n d in con s idera t io n of th e

coven a n ts a n d agreemen ts herei n a ft er m en t ion ed , to be kept
a n d perform ed by th e sa id respon den t , did coven a n t a n d

agr ee o n th e freigh t i n g a n d cha rteri n g of th e sa id ba rk u n to

th e sa id respo n den t for a voyage from to or

— o n e o n ly a n d from th e port of d ischa rge , to pro
ceed to a n d load back for for th e cha rter-mon ey
a n d on th e terms a n d con d it ion s men t ion ed in th e sa id
cha rter- pa rty.

Seco n d . Tha t , am on g other thi n gs, it wa s therei n a n d

thereby agreed between th e l ibella n t a n d th e respon den t ,
tha t th e respon den t should have lay

- d ays in

withi n which to load a n d d ispa tch th e sa id ship from th e

port of A n d in ca se t h e vessel should be lo n ger de
ta in ed , th e sa id respo n den t agreed to pay th e sa id l ibella n t
d em urrage a t th e ra te of do llars per d ay, for ea ch a n d
every day so deta i n ed , provided such deten tio n should h ap
pen by defaul t of th e sa id respo n den t or h is agen t . A n d it

w a s further u n derstood a n d agreed tha t th e ca rgo should be
received a n d del ivered a lo n gside , w i thi n rea ch of th e ves

sel ’s ta ckles . A n d it wa s therei n a n d th ereby fur ther u n der
stood a n d agreed tha t th e sa id cha rter , a n d th e sa id
d ays should comm en ce when th e sa id vesse l wa s ready to
receive cargo a t h er pla ce of load i n g, a n d n otice thereof
given to th e sa id respo n den t or to h is age n t .
Third . Tha t th e sa id ship havi n g been put in read i n ess to
perform th e a foresa id voyage, a n d ready to receive ca rgo a t

th e sa id l ibella n t on th e day of o n e thou
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sa n d eigh t hu n dred a n d ca used n ot ice thereof to be

given to the respon den t, pursua n t to th e terms of th e sa id
cha rter- par ty. A n d th e sa id respo n den t comm en ced to fur

n ish th e ca rgo . B ut n otw i thsta n d i n g such n ot ice was duly
give n to th e respo n den t, a n d n otwi ths ta n d i n g th e sa id ship
wa s from tha t t ime a t th e d irect ion a n d d isposa l of th e sa id
respon de n t, a n d n otwi thsta n di n g there wa s n o fa ul t or re

m iss n ess o n th e pa rt of th e l ibella n t , t h e sa id respo n den t , by
h is ow n defa ul t , did n ot load th e sa id ship a n d give h er dis
pa tch from th e port of wi thi n d ays, but delayed
h er, co n tra ry to th e terms of th e sa id cha rter- pa rty, u n t i l th e

day of therea fter, whe n sh e sa iled , a n d th e l ibel
la n t became thereby en tit led to d em a n d from th e respon den t
dem urrage for d ays, a t th e ra te of dol la rs per
day, amoun t i n g to th e sum of dol lars over a n d above
a ll just deduct io n s .

Fourth . Tha t sa id vessel well a n d fa i thful ly performed
sa id voyage, a n d th e respo n den t pa id th e cha rter-mon ey
therei n st ipula ted ex cept sa id demurrage. B ut n otwith

sta n din g th e sa id respo n den t h as bee n frequen tly requested
to pay th e sa id sum of dol la rs, th e demurrage a foresa id ,
h e h a s refused a n d st il l refuses so to do .

Fifth . Tha t a ll a n d si n gula r th e prem ises a rd t rue, a n d

w i thi n th e adm ira l ty a n d m a ri t ime jurisdict ion of th e U n ited
Sta tes a n d of this hon ora ble court .

!Con clude a s in No.

FO R M No . 32.

LIB EL IN R EM A ND IN PER SONA M B Y A SEAMA N A GA INST
A SHIP, FR EIGHT , A ND MA STER , FOR WA GES A ND

SHOR T A LLOWA NCE OF B R EA D.

To th e Hon orable, &c .

Th e l ibel of A . B . , of sa id d istrict, m ari n er, la te seam a n

o n boa rd th e ship whereof on e C . D . n ow is , or la tely
was m a ster , aga in st th e sa id ship , h er ta ckle, apparel, a n d
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furn iture, a n d th e freight due for h er ca rgo, n ow or la tely
la den therei n ; a lso, aga i n st a ll perso n s lawful ly i n terve n i n g
for their i n terests in sa id vessel , a n d aga i n st C . D . , m a ster of

sa id vessel , in a cause of wages, civi l a n d m ari time, a l leges as
fol lows :
First . Tha t som e t ime in th e m o n th of o n e thousa n d

eight hun dred a n d t h e ship whereof th e sa id
O . D . wa s ma ster, then lyi n g in th e port of a n d bou n d
o n a voyage from th e sa id port of to on e or m ore ports
in a n d ba ck to t h e port of discharge in th e U n ited
S ta tes ; th e sa id m a ster, by himself or h is agen t , h ired th e

l ibella n t to serve a s a seam a n o n boa rd sa id vessel , for a n d

d uri n g th e voyage, a t a n d a fter th e ra te of wages of

dol la rs p er m o n th . Tha t , for th e due perform a n ce of th e

sa id voyage th e l ibel la n t sig n ed shippi n g a rt icles, which a re

n ow in th e possession or u n der th e co n trol of th e m a ster or

ow n ers of sa id vessel , a n d which t h e l ibel la n t prays m ay be

produced to this hon orable court for further certa i n ty in th e

prem ises, a n d for th e be n efit of th e l ibel la n t . Tha t , in pursu
a n ce of th e sa id agreemen t , th e l ibel la n t en tered i n to th e ser
vice of th e sa id vessel as such seam a n a s a foresa id , o n or

a bou t th e day of th e mon th of in th e year
a foresa id .

Secon d . Tha t th e sa id vessel havi n g taken o n boa rd a

ca rgo , proceeded therewi th , a n d with t h e l ibel la n t o n boa rd ,
for th e port of where sh e safely a rrived a n d del ivered
h er cargo a n d made freight . Tha t th e sa id vessel havi n g
t aken ba lla st o n boa rd , proceeded therewi th , a n d w i th t h e
l ibel la n t o n boa rd , for th e port of where sh e sa fely
a rrived . Tha t havi n g there taken o n board a ca rgo, sh e p ro
ceeded therew i th , a n d w ith th e l ibella n t o n boa rd , for th e

port of where sh e sa fely a rr ived , a n d where sh e took
on boa rd some a dd i t io n a l ca rgo , a n d proceeded to th e port of

where sh e sa fely a rrived o n or about th e day

of i n sta n t , where sh e n ow is, a n d where, si n ce th e

a rriva l of th e sa id vessel , th e l ibel la n t h a s been duly dis
cha rged from th e service thereof.
Third . Tha t d uri n g th e voy age from to a n d

for about on e mon th a n d a ha lf, th e l ibella n t wa s on a short
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FOR M NO . 33.

LIB EL IN R EM B Y THE OWNER S OF A VESSEL TO

OB TA IN PO SSESSION OF HER .

To th e Hon orable , &c .

Th e l ibel of A . B . a n d C . D . , of m ercha n ts , own ers
of th e ship or vessel, th e h er ta ckle, appa rel , a n d furn i
ture, aga i n st a ll perso n s i n terven i n g for their i n terest therei n ,

in a ca use of possessio n , civil a n d m a ri t ime , a l leges a s

fol lows
First . Tha t they a re th e true a n d o n ly ow n ers of th e ship

h er ta ck le, appa rel , a n d furn iture, a n d bei n g such ow n
ers on or about th e d ay of 1 8 a ppoi n ted on e

C . D . , m a ster Of sa id vessel , to n a viga te a n d sa il h er for
them , a t th e w ages agreed upo n between them , a n d th e

sa id O . D . con t i n ued to be such m a ster t il l th e d ay of

i n sta n t , when th e l ibel la n ts removed h im as m as ter

a n d appoi n ted a n other ma ster in h is pla ce.

Secon d . Tha t when t he n ew m aster , so appoi n ted by th e
l ibel la n ts , we n t o n boa rd sa id vessel , by their orders, to en ter

upon h is duties as such m aster, th e sa id O . D . refused to give
up th e possessio n or pa pers of sa id vessel to th e sa id m a ster,
or to th e l ibel la n ts wh o have dema n ded th e same, to th e

grea t dam age of th e l ibel la n ts .

Third . Tha t a ll a n d si n gula r th e prem ises a re t rue, a n d

wi thi n th e adm ira l ty a n d m a ritime jurisd ict ion of th e U n ited
Sta tes a n d of this ho n orable court .
Whereupon th e l ibella n ts pray tha t process in due form of

law , a cco rd i n g to th e course of this ho n ora ble court in ca uses
of a dm ira l ty a n d m a ri time jurisd ict io n , m ay issue aga i n st th e
sa id vessel , h er ta ckle , a ppa rel , a n d furn i ture, a n d tha t th e
sa id O . D . m ay be person a l ly ci ted to a ppear a n d a n swer a ll

th e m a tters aforesa id , a n d tha t th e sa id vessel , h er ta ckle, ap
parel , a n d furn i ture , m ay be del ivered to th e l ibel la n ts , a n d

tha t th e sa id O . D . m ay be co n dem n ed to pay to th e l ibel la n ts
their damages a n d costs in th e prem ises, a n d tha t they m ay

have such other a n d further rel ief in th e prem ises as in law
a n d justice they m ay be en titled to receive.
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FOR M NO . 34 .

LIB EL IN R EM A GA INST MER CHA NDISE FOR POSSESSION .

To the Hon ora ble, &c .

Th e l ibel of A . B . , of m ercha n t , aga i n st (here de
scribe the merch a n d ise), a n d aga i n st C . D . , m a ster Of th e sh ip

in a ca use of possessio n , civi l a n d m a ri time, a l leges a s
fol lows
Firs t . Tha t heretofore, while th e sa id vessel was lyi n g in

th e port of a n d about to sa i l forth e port of Y . Z . ,

of a foresa id , shipped on boa rd sa id vessel , co n sig n ed to
th e l ibel la n t (h ere describe the merch a n dise), a n d t h e sa id
m a ster sign ed th e usua l bills of lad i n g for th e same, whereby
h e agreed to del iver th e same to the l ibel la n t in on pay

men t of t he freigh t for t h e same a t th e ra te of

Seco n d . Tha t t h e sa id sh ip havi n g a rrived in th e sa id
port of th e l ibel la n t pa id to th e sa id m aster h is freigh t
o n th e sa id mercha n d ise, a n d dem a n ded th e del ivery thereof,
but th e sa id m a ster refused to del iver th e same to h im u n less
th e l ibel la n t would pay dol la rs as a n average co n tribu

t io n , which th e l ibel la n t w as n ot bou n d to pay , n ot bei n g
l iable therefor , a n d t h e sa id m a ster st il l refuses to del iver to
h im th e sa id n i n e ca ses, a n d ea ch of them , wh ich a re of th e

va lue of dol lars a n d upwa rd, to th e grea t damage Of

th e l ibel la n t .

Third . Tha t a ll a n d si n gular th e prem ises a re true , a n d

wi thi n th e a dm ira l ty a n d ma ri t ime jurisd ict ion Of th e U n ited
Sta tes a n d of this hon ora ble court .

Wherefore th e l ibel la n t prays tha t process in due form of

law , a ccord i n g to th e course Of this hon orable court in ca uses
of adm ira l ty a n d m a rit ime jurisdict io n , m ay issue aga i n st th e
sa id (here describe the mercha n dise), a n d tha t th e sa id O . D .

m ay be person a l ly cited to a ppea r a n d a n swer, o n oa th , a ll
th e m a t ters a foresa id , a n d tha t th e sa id m ercha n d ise m ay be

delivered to th e l ibella n t , a n d tha t th e sa id O . D . m ay be

compel led to pay to th e l ibel la n t, h is damages a n d costs in th e
premises, a n d tha t h e may have such other a n d further relief
in th e prem ises as in law a n d jus t ice h e may be en t itled to

receive.
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FOR M NO . 35.

LIB EL IN A SU IT B Y A CO—TENANT OF A SHIP, OWNING
MOR E THA N ONE—HA LF THER EOF , TO O B TA IN POS

SESSION THER EOF FR OM HIS CO—TENA NT .

To th e Ho n orable, &c .

A . B . Of ex hibits this h is l ibel aga i n st th e ship
(whereof C . D. is or la tely was m a ster) , n ow lyi n g in th e

port of in sa id d istrict , a n d with i n th e adm ira l ty a n d

m arit ime jurisd ict io n of this ho n orable court , h er boa ts, ta ckle,
appa rel , a n d furn i ture, a n d aga i n st E . F. , of a n d all

other perso n s lawful ly i n terve n i n g for their i n terest therei n ,

in a ca use Of possessio n , civi l a n d m a ri t ime, a n d thereupon
th e sa id A . B . doth a llege a n d a rt icula tely propoun d a s fol

lows, to wit
Firs t . Tha t th e sa id ship is a m ari t ime vessel of th e bur

then Of t o n e or thereabouts ; tha t th e l ibel la n t is th e
true a n d lawful own er of three- fifth s pa rts Of t h e sa id ship
(or, a s the ca se m ay be), a n d th e sa id E . F. th e own er of th e

rem a i n i n g two - fifth s pa rts thereof.
Seco n d . (Here sta te th efa cts a n d circumsta n ces which obliged

the libella n t to in stitute the suit, a s, ) tha t h e is desirous of sen d
in g th e vessel upo n some pa rt icula r voyage, but tha t h is co

ten a n t havi n g theretofore un dertaken to a ct a s ship’s husba n d
or m a n agi n g ow n er, th e vessel is con seque n tly st il l in h is

possessio n or u n der h is con tro l , a n d tha t h e refuses to agree
to such voyage or to a l low th e vessel to proceed thereo n or

tha t h e is employi n g t h e vessel in a m a n n er , or threa ten s to
sen d h er o n som e voyage , which th e libel la n t d isapproves,
a n d tha t h e refuses to desist therefrom ; or, tha t th e l ibel la n t
lacks co n fiden ce in th e m aster a n d desires to substi tute a n

o ther in h is pla ce , but tha t th e m as ter, a cti n g u n der th e orders

or w ith th e kn owledge a n d con sen t of th e m i n or ow n er, de
clares it to be h is i n ten t io n to resist th e w il l of th e l ibel la n t in
this respect , a n d to co n t i n ue in comm a n d of th e vessel , or
threa ten s immed ia tely to proceed to sea w i th th e vessel or,

tha t th e vessel bei n g a registered vessel , th e libella n t w ishes
to surren der th e certifica te of regis try a n d to have th e vessel
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i n terest in rel a t io n to th e employm en t of sa id vessel , which
is irrecon cilable, th e sa id ow n ers are u n able to agree upon
a n y voyage or busi n ess for sa id vessel . Tha t th e l ibell a n t
h a s n a rued a rea so n able price for sa id vessel , a t which h e is
w i ll i n g to sel l h is share , or buy th e sha res of h is co - ow n ers ,

but they refuse ei ther to buy or sell, a n d , in con sequen ce Of

their impra ct icabili ty a n d obst i n a cy, h e is un able to sel l to
a n y o ther person .

Third . Tha t a ll a n d si n gula r th e prem ises a re true, a n d

withi n th e a dm ira lty a n d m a rit im e jurisd ict io n of th e U n i ted
Sta tes a n d Of this ho n orable court .
Wherefore t h e l ibe l la n t prays tha t process in due - form

of law , a ccordi n g to t h e course of this ho n ora ble court in
a ll ca ses of a dm ira l ty a n d m a rit ime jurisd ict io n , m ay issue
aga i n st th e sa id ship , h er t a ck le, a ppa rel , furn iture , a n d boa ts ,
a n d tha t a ll perso n s c la im i n g a n y righ t in sa id vessel , a n d
especia l ly th e sa id O . D . a n d E . F. , pa rt - ow n ers a n d m a ster

as a foresa id , m ay be cited to a ppea r a n d a n swer th e m a t ters

a foresa id , a n d tha t th e sa id vessel , h er ta ckle , appa rel , furn i
ture, a n d boa t s m ay be sold u n der th e d irectio n of this ho n or
able court , a rrd th e proceeds thereof brough t i n to court to be
d ivided a n d d istributed a ccord i n g to law , a n d tha t th e l ibel
la n t m av have such o ther a n d further rel ief in th e prem ises
as in law a n d justice h e may be en t itled to receive.

FOR M NO . 37.

LIB EL IN A SU IT B Y A CO—TENANT OWNING A MOIETY O R
LESS THAN A MOIETY OF A SHIP, TO COMPEL HIS CO
TENA NT TO GIVE SECU R ITY FOR HER SA FE R ETU R N .

To th e Hon orable, &c .

A . B . of ex hibits this h is l ibel aga i n st th e ship
(whereof C . D . is, or la tely wa s m a ster), n ow lyi n g in th e

port Of in th e sa id d istrict, a n d w i thi n th e adm ira l ty
a n d m a rit ime jurisdict ion of this ho n orable court , h er boa ts ,
ta ckle, appa rel , a n d furn i ture , a n d a lso aga i n st E. F. , of

a n d a ll other person s lawful ly i n terven i n g for their i n terest
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therei n in a cause of possession , civil a n d m ari time. A n d

thereupo n th e sa id A . B doth a l lege a n d a rt icula tely pro
poun d as fo l lows, to wit
First . Tha t th e sa id ship is a m a ri time vessel of th e bur

then Of ton s or therea bou ts ; a n d th e l ibel la n t is th e

true a n d lawful ow n er Of on e equa l moiety (or of two- fifth s

pa rts, a s the ca se may be) of the sa id ship a n d th e sa id
E. F . is th e ow n er of th e other mo iety (or rem a i n i n g
pa rts) thereof.
Secon d . Tha t th e a foresa id E. F. bei n g in possession of

th e sa id ship , a n d assumi n g a n d ex ercisi n g th e power Of em

ployi n g h er a ccord i n g to h is own w i l l a n d pleasure , decla res
it to be h is i n te n tio n , a n d is maki n g prepa ra t io n s, to sen d th e

sa id ship o n a voyage to u n der th e cha rge of th e sa id
C . D . , wh o h a s been con st i tuted m a ster for th e sa id voyage
by th e a foresa id E . F. w i thout co n sul ta t ion w i th th e l ibel
la n t .

Third . Tha t th e l ibella n t d isapproves of th e sa id co n tem
pla ted voyage, a rrd of th e a ppo i n tmen t of th e sa id C . D . as

such ma ster, a n d h e h a s repea tedly i n formed th e sa id E. F.

of h is Objectio n s thereto . Tha t th e l ibel la n t is w i l li n g , a n d
h a s repea ted ly offered a n d proposed to th e sa id E. F. , to sen d
th e sa id ship a t their joi n t ex pen se a n d risk on some other
shorter or less ha za rdous voyage (or , a s the ca se may be), to
be mutua l ly agreed upo n be tween th e sa id E. F. a n d th e

l ibella n t , a n d u n der t h e cha rge of some other more compe
ten t a n d trustworthy m a ster, to be by them joi n tly a ppoi n ted
(or , if th e libella n t desires to sen d th e vessel on some p a rticula r

voyage, the fa ct sh ould be so sta ted) but tha t th e sa id E. F.

u tterly refuses to a ccede to th e w ishes of th e l ibel la n t in this
beha lf, a n d persists in h is a foresa id desig n aga i n st th e w i ll
a n d ex postula t io n s of th e l ibel la n t .
Fourth . Tha t a ll a n d si n gula r th e prem ises a re true , a n d

wi thi n th e a dm ira l ty a n d ma ri t ime jurisd ic tion of th e U n ited
Sta tes a n d o f this ho n ora ble court .
Wherefore t h e libel la n t prays tha t a wa rra n t of a rrest m ay

issue aga i n st t h e sa id ship h er boa ts , t a ckle, a ppa rel ,
a n d furn i ture a n d a lso process Of mo n i tio n , comm a n d i n g th e
m a rsha l to ci te a n d a dmon ish th e a foresa id E. F. , pa rt-ow n er
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of th e sa id ship as a foresa id , a n d th e a foresa id C . D . , ma ster
a s a foresa id , a n d a ll other perso n s in gen era l wh o have or

preten d to have a n y right , t i tle, or i n terest therei n , to appear
a n d a n swer th e l ibel la n t in th e prem ises , a n d especia l ly show
cause, if a n y they have, Why th e sa id ship sha l l n o t be de
tain ed in custody, a n d n ot a l lowed to depart from th e a fore

sa id port of u n t i l good a n d sufficien t security be given
to th e l ibel la n t to th e ex ten t of h is a foresa id i n terest therei n
a n d if n o sufficien t cause to th e co n tra ry be show n , tha t this
hon orable court will pron oun ce accordi n gly, a n d w il l decree
th e sa id ship to rem a i n u n der a rrest , un t i l such securi ty sha l l
be given a s a foresa id, a n d for such other a n d further rel ief
a n d redress a s to right a n d just ice apperta i n , a n d th e court
is competen t to give in th e prem ises.

FOR M No . 38.

OR DER ON LIB EL , THA T PR OCESS ISSU E.

O n fili n g th e w ithi n l ibel a n d otherwise complyi n g with
the rules of th e court , let a issue in th is cause aga i n st
(a ccordin g to the libel).

FOR M NO . 39.

OR DER ON LIB EL , THA T WA R R A NT OF A R R EST ISSU E.

O n fili n g th e wi thi n l ibel a n d otherwise complyi n g wi th
th e rules of th e court , let a wa rra n t of a rrest issue in this
cause aga i n st 0 . D . , th e defen da n t, a n d let h im be held to
ba i l in dol lars .

FOR M NO . 40 .

DILA TOR Y EXCEPTION S TO A LIB EL.

Th e ex ception s of C . D . , defen da n t, to th e l ibel of A . B . ,

l ibel la n t , filed in th e above cause :
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FO R M NO . 43.

COMMENCEMENT OF A N A N SWER B Y THE OWNER OF A

VESSEL , PR OCEEDED A GA INST IN A SU IT IN R EM ,

WHER E THE CLA IM OF PR OPER TY IS INCOR POR A TED

IN THE A NSWER .

DISTR ICT CO U R T OF THE U N ITED STA TES OF A MER ICA ,

District of

Th e a n swer ofG . H. , own er a n d cla ima n t of th e ship
to th e l ibel of A . B . , aga i n st th e sa id ship .

A n d n ow comes G . H. , of ow n er Of th e ship
a n d for a n swer to th e l ibel of A . B . , aga i n st th e sa id ship ,
doth a l lege a n d propoun d a s fol lows, to wit
First . . Tha t th e sa id G. H. is th e true a n d bon a fide ow n er

of (or ow n er of o n e- fourth of, or oth erwise, a s the ca semay be)
th e sa id ship a n d tha t n o other person is th e own er thereof.
Secon d . Tha t, & c.

I n A dmira lty.

FO R M No . 44.

THE LIKE, WHEN THE CLA IM IS INTER POSED B Y A N

A GENT O R A CONSIGNEE.

I n A dmira lty.

Th e a n swer of E. F. , agen t of G . H. , th e ow n er (or of

E. F. , th e co n sig n ee), a n d cla ima n t of th e ship to th e

libel Of A . B . , aga i n st th e sa id ship .
A n d n ow com es E. F.

, Of agen t of G . H. , Of

th e own er (or E. F. , of con sig n ee) of th e ship
a n d for a n swer to th e l ibel of A . B . aga i n st th e said ship
doth a l lege a n d propou n d as fol lows, to wit - 4

First . Tha t th e sa id G. H. is th e true a n d bon a fide ow n er .

Of th e sa id ship a n d tha t n o other person is t h e ow n er

thereof ; a n d tha t h e, th e sa id E. F. , is duly a uthorized by th e
sa id G . H. to put in a cla im on h is beha lf, to th e sa id

'

sh ip , in

this suit .
Secon d . Tha t, 850 .
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FOR M No . 45.

THE LIKE WHER E THE CLA IM IS INTER POSED B Y THE

MA STER .

In A dmira lty .

Th e a n swer of C . D .
,
m aster a n d cla im a n t of th e ship

in beha lf of G . H. , th e ow n er thereof, to th e l ibel of
A . B . aga i n st th e sa id ship .

A n d n ow comes C . D .
, m aster of th e sa id ship a n d

for a n swer to th e l ibel Of A . B . aga i n st th e sa id ship dot h
a l lege a n d propou n d as fo llows , to wit
First . Tha t G . H. , of is th e t rue a n d bon a fide ow n er

Of th e sa id ship a n d tha t n o other perso n is th e Ow n er

thereof ; a n d tha t h e, th e sa id O . D . , is n ow th e master of th e

sa id ship, a n d a s such m a ster h a s th e possessio n , a n d is th e

lawful ba i lee thereof for th e sa id G . H.

Secon d . Tha t, 850 .

FOR M NO . 46.

COMMENCEMENT OF A N A N SWER IN A SU IT IN

PER SONA M .

I n A dmira lty .

Th e a n swer of C . D . , th e defe n da n t , to th e libel Of A . B . ,

l ibel la n t .

A n d n ow com es C . D . , of a n d for a n swer to th e l ibel of
A . B . aga i n st h im t h e sa id O . D . , doth a l lege a n d propou n d
as fol lows , to wit :
First . Tha t, & c.

FOR M NO. 47.

CONCLU SION OF THE A NSWER .

Tha t a ll a n d si n gul ar th e prem ises a re true .

Wherefore th e respo n den t prays tha t this ho n orable court
wil l pron ou n ce aga i n st th e dem a n d of th e libel la n t in h is

a foresa id libel m en t io n ed a n d se t forth , wi th costs.

27
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FOR M NO . 48.

STIPU LA TION FOR COSTS TO B E GIVEN B Y THE

CLA IMA NT.

Whereas, a l ibel wa s filed in this court on th e d ay
of in th e yea r of our Lord on e thousa n d eight hun dred
a n d by A . B . , aga i n st for th e reaso n s a n d causes
in th e sa id l ibel men t ion ed .

A n d wherea s a cla im h a s been filed in sa id cause by C . D . ,

a n d th e sa id C . D . a n d E. F. , h is surety, th e pa rt ies hereto ,
h erebv co n sen ti n g tha t in ca se of defaul t or co n tum acy on

th e pa rt Of th e cla im a n t or h is surety, a summa ry decree m ay

be e n tered aga i n st them a n d each of them , a n d tha t ex ecu
t io n thereon for th e sum of do lla rs may issue aga i n st
th eir goods, cha ttels, a n d la n ds.

Now, therefore , it is hereby st ipula ted for th e ben efit of

whom it m ay con cern tha t th e st ipula tors u n dersig n ed a re,

a n d ea ch of them is , hereby bou n d in th e sum of dol

lars, co n d it ion ed tha t th e c la ima n t above n amed sha l l pay a ll

costs a n d ex pen ses which sha l l be a wa rded aga i n st h im by
th e fi n a l decree of th e court or upon a n appea l by th e appel
la te court .
Taken a n d a ckn owledged before me, this d ay of 1 8

U . S . Commission er .

U NITED STA TES OF A MER ICA ,

Distric t of
pa rty to th e above st ipula t ion , bei n g duly

sworn , deposes a n d says tha t h e is worth th e sum of

dolla rs, over a n d a bove a ll h is j ust debts a n d l iabi li t ies.

Sworn to before me, this day of 1 8

FO R M NO . 49 .

EXCEPTIONS TO A N A NSWER — FO R INSU FFICIENCY .

Ex cept io n s t aken by th e sa id l ibella n t to th e a n swer of

sa id C . D . , cla im a n t (or defen da n t), in th e above ca use, to
t he l ibel of th e sa id A . B . , filed herein .
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FOR M NO . 51 .

NOTICE OF MOTION FOR INTER LOCU TO R Y SA LE.

SI R ,
— You w il l plea se take n ot ice tha t , o n th e libel a n d

cla im in this ca use, a n d o n th e a ffidav i t of A . B . , a

'

copy of

which is a n n ex ed hereto , a m ot ion w i l l be m ade before h is
Hon or judge of this court , o n th e d ay of

1 8 a t O
’clock in th e n oon of tha t day , for a n

order tha t th e Ship a n d h er cargo a bove men tion ed be
sold u n der t h e d irectio n Of th e m a rsha l , a n d th e proceeds
brought i n to court .
Da ted 1 8

Yours ,
P roctor for Libella n t .

Proctorfor Cla ima n t .

FO R M NO . 52.

O R DER FO R INTER LOCU TOR Y SA LE OF SHIP A ND CA R GO .

O n read i n g a n d fili n g th e a ffidavi t of A . B ., a n d th e ad

m ission of proctor for th e cla im a n t , a n d o n m ot ion of

proctor for th e l ibel la n t , it is ordered , tha t th e ship
h er ta ckle, appa rel , a n d furn iture, a n d ca rgo , be sold

by th e m a rsha l o n days’ publ ic n ot ice, a n d tha t a wri t
of ven dition i exp on a s issue a ccord i n gly ; a n d it is further
Ordered , tha t th e m arsha l bri n g th e proceed s of such sa le
i n to this court, a n d pay th e sam e to th e clerk thereof.

FO R M NO . 53.

O R DER A PPOINTING A PPR A ISER S .
O n mot ion of proctor for th e l ibel la n t (or cla ima n t ),

it is ordered tha t C . D . a n d E. F. be a n d they a re here
by, appo i n ted appra isers, to a ppra ise th e va lue of th e a bove
m en t ion ed (here describe the p rop erty), proceeded aga i n st
herei n . A n d it is further ordered , tha t th e clerk of this
court give n ot ice of th e appoi n tmen t of sa id O. D . a n d E. F .

as such appra isers.
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FOR M No . 54 .

NOTICE TO A PPR A ISER S.

SIR ,
— Plea se to take n ot ice, tha t you, together w i th E. F

have been appoi n ted a ppra isers to a ppra ise th e va lue of (here
describe th e p rop erty), m en t io n ed in th e above-e n tit led suit ,
a n d you a re hereby requested to a ppea r before th e sa id court
(or, if the app lica tion be m a de in va ca tion , before th e judge of

th e sa id court) a t on a t o
’clock in th e

n oon , to take th e oa th required by law .

Da ted 1 8 Yours, &c .

To 0 . D.

FOR M No . 55.

A PPR A ISER S ’ OA TH.

We, th e subscribers , havi n g been duly appoi n ted appra isers
to a ppra ise (h ere describe the p rop erty), m en t io n ed in th e

above- e n t i tled sui t, do severa l ly solem n ly swea r .th a t we wil l
fa ithful ly a n d fa irly a ppra ise th e same , a n d m ake a true re

port of th e va lue thereof, a ccord i n g to th e best of our u n der
sta n d i n g , w i thout u n n ecessary delay.

Subscri bed a n d sworn to, this day of before me,

U . S . Commission er .

FOR M NO . 56.

NOTICE OF A PPR A ISEMENT .

Th e u n dersign ed havi n g been a ppoi n ted a ppra isers to ap

pra ise (here describe the p rop erty) , do hereby give publ ic
n otice, tha t we will proceed to a ppra ise th e same a t on

th e day of 1 8 a t o
’clock M . of tha t

day.

Da ted
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FOR M No . 57.

A PPR A ISER S’ R EPO R T .

Th e u n dersign ed havi n g been duly a ppoi n ted a n d sworn a s

appra isers to appra ise th e va lue Of (describe the p rop erty), do
report tha t we have ex am i n ed a n d appra ised th e same, a n d do

fi n d tha t th e sam e is worth th e sum of dol la rs.

Da ted 1 8

A ll Of which is respectfully subm i t ted .

FOR M NO . 58.

CONSENT TO STIPU LA TE FOR
,
PR OPER TY WITHOU T

PR OCESS .
A l ibel havi n g been filed in this cause, I hereby con sen t

th a t n o process issue thereon to a rrest th e sa id vessel , pro
vided tha t, in th e course Of this day, E. F. , th e own er there
of, file a cla im , a n d wi th G. H. , a s surety, en ter in to th e usua l
st ipula t ion for costs a n d va lue, in th e sum of dol la rs, in
t h e same m a n n er a s if th e sa id vessel were a rrested, a n d

were to be discha rged on st ipula tion .

Da ted 1 8

Proctorfor L ibella n t .

FOR M No . 59.

CONSENT THA T A VESSEL B E DISCHA R GED ON

STIPU LA TION .

Th e ship havi n g been arrested on th e process issued
in this cause, we co n sen t tha t , o n fili n g th e usua l st ipula t ion
for costs a n d th e usua l st ipula t ion to appear , a bide, a n d per
form th e decree in th e sum of dol la rs , a n d o n fili n g a

cla im , a n d on complyi n g w i th th e rules of th e court a s to th e
fees of th e officers of court , th e sa id sh ip be discha rged from
custody a n d arrest .

Da ted 1 8

P roctor for Libella n t.
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ceed , a n d upon n ot ice of such order or decree, to sa id cla im
a n t , Or Esquire, h is proctor , pay i n to court th e ful l
va lue a foresa id , a n d abide by, a n d pay th e mon ey awa rded by,
th e fi n a l decree ren dered by this court or th e appel la te court
if a n y appea l i n terven e .

Taken a n d ack n owledged th is
before me,

U . S . Commission er .

U NITED STA TES or A MER ICA ,

!ssDislric t of
party to th e above st ipula t ion , bei n g duly

sworn , deposes a n d says tha t h e is worth th e sum of

dol lars, over a n d above a ll h is just deb ts a n d l iabilit ies.

Sworn to before me this

U . S . Commission er.

FOR M NO . 62.

B OND U NDER SECTION 941 .

Kn ow all m en by these presen ts, tha t we, 0 . D .
, E. F.

a n d G . H. , a re held a n d firm ly boun d u n to A . B . in th e sum

Of (double the amou n t cla imed in th e libel) dol la rs , law
ful mon ey of th e U n i ted Sta tes of A m erica , to be pa id to th e
sa id h is ex ecutors, a dm i n istra tors, or a ssig n s ; to which
paymen t , wel l a n d t ruly to be m ade, we bi n d ourselves a n d
ea ch of us, joi n tly a n d severa l ly, our a n d ea ch .of our heirs,
ex ecutors, a n d a dm i n istra tors, firm ly by these presen ts, sea led
with our sea ls. Da ted this d ay of in th e yea r of
our Lord o n e thousa n d eight hun dred a n d

Wherea s , a l ibel h as been filed in th e District Court of th e
U n i ted Sta tes for th e D istrict of on th e

day of 1 8 by aga i n st th e ship or vessel
in a cert a i n a ct ion , &c .

,
civil a n d m a ri t ime , for

therei n a l leged to be due a n d owi n g to th e sa id l ibel la n t ,
amoun t i n g to (the amoun t cla imed in the libel).
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Th e co n di tion of this obl iga tion is such , tha t if th e above
boun de n sha l l abide a n d a n swer th e decree of th e court
in such ca use , the n th e above obl iga t ion to be void otherwise
to rem a i n in ful l force a n d virtue.

Sea led a n d del ivered in presen ce of
U NITED STA TES or A MER ICA ,

Distric t of
bei n g duly sworn , says tha t h e resides a t No .

a n d tha t h e is worth th e sum of dol la rs over
a n d above a ll h is just debts a n d l iabil i t ies.

Sworn to before me, this day of

!Certifica te of ap p rova l by the J udge or Collector of the p ort ]
I hereby a pprove of th e sureties in th e wi thi n bo n d .

Da ted, & c .

(Sign ed by th e Judge or th e Col lector.)

FOR M No . 63.

PENA L B OND TO THE MA R SHA L ON A R R EST OF THE

PER SON .

K n ow a ll men by these presen ts, tha t we, C . D . , E. F. , a n d

G . H. , a re held a n d firm ly boun d u n to Y. Z . , m a rsha l for t h e
D is trict of in th e sum of d ol la rs, lawful

mon ey of th e U n i ted Sta tes of A merica , to be pa id to th e

sa id Y. Z .
,
h is ex ecutors, adm i n istra tors , or a ssig n s to which

paym e n t , wel l a n d truly to be ma de , we bi n d Ourselves a n d

ea ch of us , jo i n t ly a n d severa lly, our a n d ea ch of our heirs ,
ex ecutors , a n d adm i n is tra tors , firm ly by these presen ts. Sea led
w i th our sea ls . Da ted this day of in th e yea r
of our Lord o n e thousa n d eigh t hun dred a n d

Wherea s, a l ibe l h a s been filed in th e District Court of th e
U n ited Sta tes for th e D istrict of on th e

day of 1 8 by A . B . aga i n st th e a bove- bou n den
C . D . , in a certa i n a ct io n , civi l a n d m a ri t ime, for wages,
therei n a l leged to be due a n d owin g to the sa id libella n t ,
amou n t i n g to dollars.
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Th e con di t ion of this obl iga t ion is such , th a t if th e above
bou n den C . D . sha l l appear in t h e sa id suit , before th e sa id

Distri ct Court of t h e U n ited Sta tes for th e Dis

trict of on th e day of 1 8 a t in th e

city of a n d abide by all orders of th e court , i n ter
locutory or fin a l , in th e cause, a n d pay th e mon ey awarded by
th e fi n a l decree ren dered therei n in th e sa id court , or in a n y
a ppel la te court , then th e above obl iga tion to be void other
wise to rem a i n in ful l force a n d virtue.

Sea led a n d del ivered in presen ce of

U NITED STA TES OF A MER ICA ,

Distric t of
bei n g duly sworn , says tha t resides a t No .

a n d tha t h e is worth th e sum of dol la rs over
a n d above a ll h is just debts a n d liabi l i t ies.

Sworn to before me, this day of

FO R M No . 64.

STIPU LA TION FOR THE SA FE R ETU R N OF A VESSEL IN

A SU IT B Y A PA R T- OWNER .

Wherea s, a l ibel wa s filed in this court , on th e day
of in th e year of our Lord o n e thousa n d eight hun dred
a n d by A . B . , ow n er of part of th e ship or vessel
ca l led th e h er ta ckle,&c . , aga i n st th e sa id sh ip or ves~

sel, h er ta ck le, & c . , for th e reason s a n d causes in th e sa id
l ibel men t ion ed , which sa id vessel , h er ta ckle, & c . , is of th e

va lue of dol la rs, a s a ppea rs by th e con sen t (or appra ise
me n t) on file in sa id ca use, a n d C . D . a n d E. F. , th e o ther
ow n ers of th e sa id vessel , a n d G . H . a n d I. J . , their suret ies,
pa rties hereto , hereby co n sen ti n g a n d agreei n g, tha t in ca se
of defaul t o n th e pa rt of th e l ibella n t or h is suret ies , ex ecu
t ion m ay issue aga i n st their goods, cha ttels, a n d la n ds, for th e
sum of dolla rs.

Now , therefore, it is hereby st ipula ted a n d agreed for th e
ben efit of whom it m ay co n cern , tha t th e stipula tors u n der
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Tha t on or about th e day of last past , th e
l ibel herei n was filed by th e above- n amed l ibel la n ts aga i n st
th e sa id steamboa t,& c . , to recover th e sum of eigh t thousa n d
dol la rs for damages, which th e l ibel la n ts a l lege th ey have
susta i n ed by rea son Of th e destruct io n Of certa i n a rt icles of

m ercha n d ise spec ified in sa id l ibel , which , it is therei n a l leged ,
were shipped on boa rd of sa id steamboa t , a n d upo n th e fili n g
of sa id l ibel process wa s issued out of th is court , a t th e in
sta n ce of sa id l ibella n ts, un der which th e sa id steamboa t , &c .

(th e same havi n g bee n ra ised a n d brought to th e port of

w a s seized by th e m a rsha l of th e sa id Dis

tric t , a n d is n ow in t h e custody of this court .
Tha t th e sa id steamboa t wa s freighted wi th a large
cargo, co n sist i n g of goods , w a res, a n d m ercha n d ise, co n sign ed
a n d belo n gi n g to a very la rge n umber of i n d ividua ls , com
pa n ics, a n d firms , whose n ames a re u n kn ow n to your pet it io n
ers , a n d th e same wa s to be del ivered by sa i d steam boa t a t

th e ci ty of a n d tha t by rea son of th e sa id col l ision a n d

fire th e sa id steamboa t became a to ta l wreck, a n d wa s n u

a ble to proceed o n h er sa id trip a foresa id .

A n d your pet ition ers further show , tha t th e ow n ers a n d

co n sig n ees of th e goods o n boa rd sa id steamboa t were very
n umerous, a n d your pet i t ion ers have rea so n to bel ieve a n d

do believe tha t in a dd i t io n to th e cla im m ade by th e l ibel la n ts
herei n , other cla ims on beha lf of th e ow n ers of other port ion s
of sa id ca rgo on boa rd of th e sa id steamboa t a t t h e t ime of

sa id coll isio n a n d fire, wi l l be ma de aga i n st your pet it ion ers
a s Ow n ers of sa id steamboa t , & c .

, or aga i n st th e sa id steam

boa t , h er e n gi n e, ta ckle , a ppa rel , a n d furn i ture , a n d su i ts a n d
proceed i n gs w il l be i n st i tuted to recover t h e same, which
cla im s, if establ ished , wi l l grea t ly ex ceed th e va lue Of sa id
steamboa t , &c . , a n d of h er freigh t pen d i n g a t th e t ime of such
coll isio n , fire, a n d loss.

Your pet ition ers therefore pray tha t they m ay be decla red
a s en t it led to th e be n efit of sect ion 4284 of th e R evised
Sta tutes of th e U n i ted Sta tes , tha t t h e sa id steam boa t , h er
en gi n e, ta ckle, a ppa rel , a n d furn i ture, a n d h er freigh t the n
pen d i n g a t th e t ime of th e sa id col l isio n a n d fire, m ay be ap

pra ised by appra isers to be appoi n ted by this court .



A PPENDIX . 429

Tha t your peti tion ers may be authorized to give a st ipula
t io n wi th good a n d suffic ien t suret ies , a ccord i n g to th e rules
a n d pra ctice Of this court, for such a ppra ised va lue, such
st ipula tion to be for th e ben efit of th e l ibel la n ts herei n (in
case they sha l l esta blish th e lia bil ity of th e sa id steamboa t),
a n d of a ll o ther cla ima n ts wh o may, by a ct io n s or o therw ise ,
i n terven e a n d prove to be lega lly en t i tled to compen sa t ion
for losses susta i n ed by rea son of sa id col l ision a n d fire, in pro

port io n to t he amoun t of th e respect ive losses of a ll such
cla im a n ts , a n d tha t upo n th e due ex ecut io n of such s tipu

la t io n , th e sa id steamboa t , h er en gi n e, t a ckle, a ppa rel , a n d
furn i ture , as wel l as t h e ow n ers thereof, m ay be d ischa rged
from a ll liabi l ity for a ll losses i n curred by rea so n of such col
lision a n d fire, a n d tha t your pet i t ion ers m ay ha ve such o ther
or further rel ief a s m ay be just a n d proper in th e prem ises
a n d a s this court sha l l be plea sed to gra n t .

Proc tor.

FO R M NO . 66.

NOTICE OF MOTION ON FOR EGOING PETITION .

SIR ,
— Please to take n ot ice tha t upo n th e a n n ex ed pet i

tio n a n d cla im herei n , a n d th e l ibel , process, a n d proceed i n gs
in this ca use, a n a pplica t ion wil l be m a de to this court a t

chambers Of th e judge thereof, in th e U n i ted Sta tes court
room bui ldi n g in th e city of o n t h e day of

i n sta n t, a t o
’clock in th e fore n oo n of tha t d ay, or a s

soon therea fter as cou n sel ca n be heard , for a n order in a c

corda n ce wi th th e prayer of th e sa id pet i t io n .

Yours, & c .

Da ted
Proctorfor Petition ers.

Esq. , Proctorfor Libella n ts.
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FOR M No . 67.

OR DER FOR A R EFER ENCE TO A SCER TA IN A ND R EPO R T

THE PR ESENT VA LU E OF THE VESSEL, A ND THA T
THE CLA IMA NTS GIVE A STIPU LA TION IN THE A MOU NT
SO R EPOR TED.

O n read i n g a n d fili n g th e pet it ion of th e own ers a n d

cla ima n ts of th e a bove- n amed steamboa t h er en gi n e,
ta ckle, a ppa rel , a n d furn iture, together w ith adm issio n of ser

vice thereof, a n d of n ot ice of m o t ion on th e proctor Of th e

l ibel la n ts herei n , a n d due proof havi n g been filed of t h e pub

lica tion of a n order heretofore m ade in this cause, requiri n g
a ll pa rt ies ha vi n g cla ims aga i n st t h e sa id steamboa t or h er

ow n ers a risin g out of th e col l is ion , fire, a n d loss m en t ion ed in
sa id pet i t ion , to show cause, if a n y they have, why th e prayer
of th e sa id pet it ion ers should n ot be gra n ted , &c . a n d a fter

hea ri n g th e coun sel of th e sa id pet it ion ers in support Of th e

sa id pet i tion , a n d Esq.
, of cou n sel for th e l ibel la n ts in

th is cause, a n d a lso th e coun sel for other part ies wh o c la im
d am ages by rea son of losses a l leged to have been susta i n ed
by them , occa sion ed by th e col l ision a n d fire m en t io n ed in
sa id pet it io n , in opposi t ion thereto , a n d th e ow n ers a n d cla im
a n ts of th e sa id steamboa t , &c . , havi n g thereafter a ppl ied to

bon d th e sa id steamboa t , a ccord i n g to th e rules a n d pra ct ice
of this court in a dm ira l ty, a n d it a ppea ri n g tha t th e prese n t
va lue of th e sa id steamboa t , & c . , is th e same a s h er va lue im
m ed ia tely previous to sa id a cc ide n t , a n d m a ture del ibera t ion
bei n g thereupon h ad , it is, on m ot io n of Esq. , of coun sel
for sa id pet i t io n ers, ordered tha t it be referred to Esq. ,

o n e of t h e comm issio n ers Of this court , upon a t lea st two
days’ n ot ice to a ll proctors for th e l ibel la n ts , wh o have filed
l ibels aga i n st th e sa id steamboa t , to a scerta i n , appra ise, a n d

report to this court th e presen t va lue of th e sa id steamboa t ,
h er en gi n e, t ackle , & c . , a n d upo n th e com i n g in of sa id
report , th e sa id a s such ow n ers a n d cla im a n ts of sa id
steamboa t , & c . , give a st ipula tion w ith suffic ien t suret ies,
accord in g to th e course a n d pra ct ice Of this court o n th e

bon d i n g of vessels, in th e amou n t so reported , a n d tha t such
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pa st , wh ereby it wa s ordered tha t it be referred to

Esq . , o n e of th e comm issio n ers of this court , upon a t lea st
two d ays’ n o t ice to a ll th e proctors for th e l ibel la n ts wh o
ha ve filed l ibels aga i n st th e sa id steamboa t , to a scerta i n , a p

pra ise, a n d report to this court th e presen t va lue of th e

sa id steam boa t, h er en gi n e, t a ckle, &c . , a n d tha t upon th e

com i n g in Of th e sa id report th e sa id a n d such ow n ers

a n d cla im a n ts of sa id steamboa t , & c . , have leave to give a

st ipula t io n w i th suffi cien t suret ies a ccord i n g to th e course
a n d pract ice of this court o n t h e bo n d i n g of vessels in t h e

amou n t so reported , a n d tha t such st ipula t io n be for th e ben e
fit Of th e l ibella n ts herei n (in ca se they should establish th e
l iabil ity of th e sa id steamboa t) , a n d Of a ll person s a n d pa rt ies
wh o m igh t by due proceed i n gs in this cour t show them selves
en t it led to l ien s upo n th e sa id vessel by rea so n Of th e col l i
sio n a n d fire m en t ion ed in th e sa id pet i tion , a n d tha t upon
th e e n teri n g i n to a n d fili n g of such st ipula t ion

,
th e sa id

steamboa t , h er en gi n e, bo iler , ta ckle, appa rel , a n d furn iture
should be d ischa rged from a ll liabil i ty for losses a n d dam ages
occa sion ed to a ll th e pa r ties for whose be n efit th e sa id stipu

la t ion should be given , a n d in a n d by wh ich sa id order it wa s

further ordered , tha t th e sa id l ibel la n ts a n d a ll other person s
a n d part ies havi n g lie n s o n th e said steamboa t , h er e n gi n e,
boi ler, ta ckle, a ppa rel , a n d furn i ture, for loss or dam age by
rea son of such col l isio n a n d fire, should be a n d they were

declared to be boun d by sa id order, a s bv referen ce to th e

sa id pet it io n a n d order n ow o n file in th e Office of th e clerk
of this court w il l m ore ful ly appea r.

A n d wherea s, th e sa id comm issio n er , in pursua n ce of sa id
order, h a s m ade h is report to t his court , from which it ap

pea rs tha t from t h e proofs taken by h im h e did fi n d th e

presen t va lue of sa id steamboa t h er ta ckle, & c . , to be

th e sum of a s it a ppea rs by h is sa id report n ow on file

in th e office of th e clerk of this court, which sa id report h a s
bee n con firmed .

A n d wherea s, th e u n dersign ed , above n amed , have
fi led a cla im to sa id steamboa t , & c . , a s sole ow n ers thereof,
o n ea ch of th e act io n s commen ced in this court , a n d a s such
cla im a n ts a n d own ers wi th their suret ies, th e . pa rt ies thereto ,
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have appl ied to th e court for leave to give this stipula t ion
a n d to have th e same sta n d in pla ce of th e sa id steamboa t ,
& c .

,
to be en forced in such ma n n er as th e court m ay from

t ime to t ime order a n d d irect for th e ben efit respect ively of
a ll part ies wh o have a lready filed , or m ay hereafter file, l ibels
in this court aga i n st th e sa id steamboa t , &c . , to esta blish or
en force a n y l ien or cla im upon or aga i n st h er a risi n g out of

th e sa id col l ision a n d fire, a n d th e u n dersign ed , the part ies
hereto, hereby co n sen t i n g a n d agreei n g tha t th e sa id cla im
a n ts a n d ow n ers pa rt ies hereto , in a ll ca ses in which
l ibels may herea fter be filed in this court, aga i n st th e sa id
steamboa t , &c . , to en force l ien s or cla ims upon or aga i n st th e
sa id steamboa t , &c . , by reason of sa id col lis io n a n d fire, upo n
n ot ice thereof to them , or to Esq . , their proctor, or to
such other proctor as m ay be subst i tuted in h is stea d herei n ,
to be given by publica t ion or otherwise a s th e court may
direct , will , w ithi n th e t ime l im ited by th e court , en ter a n

appea ra n ce in such ca uses, without service of process, which
is hereby wa ived ; a n d tha t in defaul t of such a ppea ra n ce ,
such proceed i n gs m ay be h ad a n d such decree made in such
causes respect ively a s to t h e court m ay seem proper, a n d

wi th th e l ike effect as if sa id ow n ers a n d cla ima n ts, a n d their
suret ies th e pa rt ies hereto, h ad appea red a n d con sen ted
thereto, a n d th e pa rt ies hereby further con sen t i n g a n d agree
in g tha t they w ill , to th e ex te n t of th e amou n t of this st ipula
t ion , abide by a n d perform a ll orders a n d d ecrees of this
court m ade or to be m ade in a n y proceed i n g t aken or to be

taken in this court , or in a n y appel la te court , to secure th e

paymen t of a n y l ie n upon th e sa id steamboa t , h er en gi n e,
machi n ery, a n d furn i ture, in pla ce of which this stipula tion is
substi tuted , which m ay have a risen by rea so n of th e col l isio n
a n d fire above referred to , a n d tha t in ea se of defa ul t or con
t uma cy on th e pa rt of th e sa id ow n ers a n d cla ima n ts, or their
suret ies, ex ecut io n or ex ecut io n s n ot in a ll to ex ceed th e
amoun t of this st ipula t io n for th e va lue of sa id steamboa t, to
wit , seve n ty thousa n d dol la rs , w ith i n terest thereon from this
da te, m ay issue aga i n st their goods , cha t tels , a n d la n ds.

Now, therefore, th e co n di tion of this st i pula t io n is such tha t
if th e st ipula tors un dersign ed , sha l l upon th e fi n a l order or

28
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decree of th e sa id District Court made a n d en tered in th e

above sui t, or in a n y suit or proceed i n g commen ced or which
m ay be comm en ced in sa id court to establ ish a n d en force a n y

l ien or cla im upon th e sa id steamboa t , &c .
, by reason of th e

col lision a n d fire in th e aforesa id l ibel a n d in sa id pet i t ion
men t ion ed , or upon th e fin a l decree of a n y appel la te cour t , to
which a n y or ei ther of such su its or proceed i n gs m ay be car
ried, a n d upon n ot ice of such order or decree to th e part ies
hereto , or to ei ther Of them , or .

to Esq. , proctor for th e
cla ima n ts of sa id steamboa t, &c . , or to such proctor a s may
be subst ituted in h is stead herei n , abide by a ll i n terlocutory
orders a n d decrees of th e court , a n d p ay th e mon ey awa rded
to th e respect ive part ies in a n d by a ll such fin a l decrees ren
dered by this court or th e appella te court (if a n y appea l
i n terven e) n ot ex ceed i n g in th e aggrega te th e sa id sum Of

seven ty thousa n d dol la rs , wi th i n terest thereon from th e da te

hereof, then this stipula tion to be void , otherwise to rema i n
in full force a n d virtue.

Taken a n d acknowledged this
before me,

U . S . Commission er.

FOR M NO . 69.

A FFIDA VIT TO OB TA IN A N OR DER FOR THE EXAMINA
TION OF A WITNESS IN B EH ALF OF THE PLA INTIFF.

A . B . , bei n g sworn , says tha t h e is th e pla i n t iff in th e

above cause, tha t h e is advised by h is cou n sel a n d veri ly
bel ieves, tha t th e testimon y of E. F. , a t presen t of
m a ri n er (or a s the fa ct may be), is ma teria l a n d n ecessa ry for
this depon en t in th e prosecut ion of such cause ; tha t th e
sa id E. F. l ives a t more tha n on e hun dred m iles from

where th e court , a t which this depon en t ex pects the
sa id cause w i l l be tried , is appoi n ted by law to be held
(or, is bou n d o n a voyage to sea ; or, is about to go out of th e
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A DMIR A LTY LAW.

FOR M No. 72.

DEPOSITION DE B ENE ESSE .

U NITED STA TES OF A MER IC A ,

District of City of Coun ty of

B e it remembered , tha t on this d ay of in th e

yea r of our Lord o n e thousa n d eight hu n dred a n d I

a did ca l l a n d cause to person a l ly appear before
me, a t my Office a t in th e ci ty of in t h e sa id
d istri ct of in th e Sta te a foresa id to test ify, a n d th e
truth to '

say, on th e pa rt a n d beha lf of th e in a certa i n
civi l cause or m a tter of con troversy, n ow depen di n g a n d n u

determ i n ed in th e court of th e U n ited Sta tes for th e
distri ct of a t wherei n A . B . is pla i n t iff a n d C . D .

is defen da n t .
A n d th e sa id bei n g about th e age of yea rs , a n d
havi n g been by me first caut ion ed a n d sworn to test ify th e
truth , th ewhole truth , a n d n othi n g but th e truth , in th e m a t

ter Of con troversy a foresa id , I did careful ly ex am i n e th e sa id
a n d h e did thereupon depose, test ify, a n d say as fol

lows, viz . (here set out th e testimon y).

U NITED STA TES or A MER ICA ,

!District of

I, a do hereby cert ify, tha t th e reason for takin g
th e foregoi n g deposit ion is, a n d th e fa ct is, th e w it n ess
m a teria l a n d n ecessa ry in th e cause in th e capt ion of th e sa id
deposi tion n amed, a n d tha t h e (here set forth the

causefor takin g the dep osition ).

I furt her cert ify, tha t n otifica t ion of th e time a n d

place of taki n g th e sa id deposit ion sign ed by me, wa s m ade

out a n d served on th e to be presen t a t th e taki n g of
th e deposit ion a n d to put i n terroga tories if h e or they
m ight thi n k fi t .
I further cert ify, tha t on th e day of

of our Lord on e thousa n d eight hun dred a n d

ten ded by a n d by th e wit n ess wh o



A PPENDIX. 7

m i n d a n d lawful age, a n d th e witn ess by me first care
fully ex am i n ed a n d caut ion ed , a n d sworn to test ify th e truth ,
th e whole truth , a n d n othi n g but th e truth , a n d th e deposi
t ion by me reduced to writi n g, in th e presen ce of th e

witn ess a n d after careful ly readi n g th e same to th e

wit n ess subscribed th e same in my presen ce . I have
reta in ed th e sa id deposi t ion in my possession for th e purpose
of th e same with my ow n ha n d t h e court for
which th e same taken .

A n d I do further cert ify, tha t I am n ot of coun sel , n or a t

torn ey, for ei ther of th e pa rties in th e sa id deposi tion a n d

caption n amed, n or in a n y way in terested in th e even t of th e
ca use n amed in th e sa id ca pt ion .

In testimon y whereof, I have hereun to set my ha n d a n d

sea l this day of in th e year of our Lord

on e thousa n d eight hun dred a n d a n d of th e in depen

den ce of th e U n i ted Sta tes th e
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A CTION con tin ued.

con solidation of, 248 .

for seaman ’
swages, 240 .

join der of
,
in rem an d in p erson am,

A dmiralty R ules 1 2- 15, 1 7—1 9, pp .

321 — 323.

righ ts of parties in , for collision , 206, 207.

A CTOR S,
both parties are, 275.

A DJU STMENT,
of average, presumption of satisfaction of,

ADMIR ALTY,
salvage in ,

36.

R ules of the U n ited States Supreme Court in . See R U LES.

practice . See PR A CTICE.

ADMIR A LTY COU R TS . See JU R I SDICTION ; PLEADING ; PR A CTICE.

jurisdiction of, 1 - 35.

determin ed by the judicial power, 24 .

as determin ed by subject-matter of action , 4, 9, 1 4.

ex clusive, 1 .

in petitory an d possessory ac tion s, 29 .

in collision s, 4, 9 .

over policies of in sura n ce, 1 9 .

torts, 4 , I5, 33.

offen ces, 30 .

n avigable waters, 4, 5, 8, 9 .

ex ten ds to wa ters in fra corpus comita tm , 5.

ex ten ds to artificial ca n a ls, bays, ports, haven s, harbors,
a n d in lets, 6, 8, 9 .

in con tracts, qua si a n d prelimin ary, 9, 1 0 .

true limits, a judicial question , 24.

in wharfage claims, 9.

ca n n ot be co n ferred on State courts, 1 .
over ca n al- boa ts, 1 0, 1 4 .

ferry - boats, 1 0 .

floa tin g eleva tor, 1 0 .

tug
-boa ts, 1 1 .

scow, 1 0, 1 1 .

coal-barges, 1 1 .

lighters, 1 1 , 1 4.

fia t- boa ts, 1 1 .

derricks, 1 1 .

dry- dock, 9, 21 .

docks, 1 2.

water-craft, 1 0 .

saloon -boa t, 15.
ra fts, 1 1 , I5.

barge adrift, 15.
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ADMIR ALTY COU R TS, con tin ued .

jurisdiction of, over produce
- boa ts, 1 2.

a box of bullion subject to salvage, 15.

claim for use of ship -

yard, 15.

thin gs derelict, 1 9 .

in case of person al in jury, 22.

ex clusive as to marin er
’
s wages in rem, 27.

over carriers, 33.

does n ot depen d on citizen ship, 4 .

in cases called “ mix ed,
”

76.

for repairs of ships, 1 9 .

in assault a n d battery, 30 .

bottomry a n d respon den tia , 1 9 .

capture, 27.

all cases of prize, 1 , 30 .

charter-party, 1 9 .

bill of ladin g, 1 9, 27

supplies, 28 .

over surplus proceeds. (See Za n e v. 4Wash .

45

in salvage, 1 4, 1 6, 1 9 .

in con tracts of afl
'

reigh tmen t, 27.

in afi’reigbtmen ts, 27.

as determin ed by place, 9 .

does n ot require actual possession of libelled
when

, 297.

in claims o£material-men , 28.

in cases of pilotage, 28 .

in cases of towage, 1 1 .

in question s of title an d possession of ships, 32.

n ot as ex ten sive as in con tin en tal courts, 2.

in cases of seamen
’

s wages, 231 , 232.

in maritime lien s, 1 .

have n o gen eral equity jurisdiction , 265, 281 .

h ave n o jurisdiction in accoun ts between part-own ers, 29.

District Courts as, 2.

decision s of, in colla teral action s, con clusive as to character ofvessel, 2.

libellan t in , n ot liable for trespass, on dismissal, 2.

decision s of, can n ot be impeached colla terally, 2.
in Grea t

’

B ritain as authority, 3.

colon ial, as authority, 3.

who may sue in , 1 9 .

ADMIR ALTY LAW,

sources of, 26.

ADVANCES,
third parties makin g, of seamen ’

s wages have seamen
’

s lien , ex cept own er,

239 .
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ADVANCES , con tin ued .

deduction of, out of shares of salvage, 1 63.

for supplies, 1 95.

when
, take priority over mortgages, 1 96.

ADVICE,

when a salva g e service, 43.

AFFIDAVITS,
to be used in Supreme Court as further proof, 270 .

to obtain order to ex amin e witn ess, 434.

AEFR EIGHTMENT. See B ILL or LAD ING ; FR EIGHT.

con tract of, 27

form of libel in con tracts of, No. 7, p . 362.

A GENT,

authority of, in stipula tion , 255.

wh ere claim is put in by, A dmiralty R ule 26, p . 326.

form of oa th required of, on puttin g in claim, 41 6.

A GR EEMENT. See A B A NDONMENT '

,
CONTR A CT ; SALVA GE ; SEAMEN '

to salve for fix ed sum
, 1 1 1 .

salvors boun d by, 1 1 1 .

n eed n ot be in writin g, 1 1 2.

must be clearly defin ed, 1 1 2.

efi
’

ect of value of ca rgo upon , 1 1 2.

set aside for fraud, 1 1 3.

set aside for ex orbitan ce of amoun t, 1 1 4, 1 24, 154 .

set aside, when for salvage of ship alon e, 1 20, 1 75.

efi
'

ect of con cealmen t upon , 1 1 2.

bin din g upon pa rties to, on ly, 1 21 , 1 22.

master can bin d own er by, 1 1 3.

n ot affected by ha rdn ess of bargain , when , 1 22, 1 24.

effect of chan ge of weath er upon , 1 22.

aban don men t of, 1 23.

paymen t of agreed amoun t in to court, un der, 1 23.

prior lien - h olders n ot con cluded , 1 86.

void, when , 155—1 62. (See U . 8 . R ev. Sta t .

wh en bin din g on person with n otice of it,
on us of proof of, 1 23.

of salvors to refer n o ba r to suit
,
248 .

un fair, towards salvors set aside, 1 21 .

for apportion men t, bin din g when equitable, 154.

for apportion men t, set aside if in equitable, 154.

A GR OU ND,

floatin g a vessel agroun d, 45.

AH HOHN ET AL . 0 . THE STEAMSHIP METAPEDIA ,
in con struction of th e statute of Jun e 7, 1 872, 232.

ALIENS,
admiralty has jurisdiction over, when , 22.
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444 INDEX.

AMOU NT, con tin ued.

effect of miscon duct on , 1 71 , 1 79 .

un willin gn ess of court to disturb, 31 0, 31 4.

decision s in question s of, 31 1 .

cases in which Court of A ppeal have altered, 31 1
—315.

ANCHOR ,

furn ishin g, to distressed vessel, 45.

fin der of
, may h old till salvage paid, 1 87.

ANSWER ,

mus t be verified un der oath , 269 ; A dmiralty R ules 23, 27, pp. 324, 326.

sufficien cy of, 254 .

when to be filed, 256.

preceden ts of forms Nos. 43—47, pp . 41 6, 41 7, a n d A dmiralty R ule 27,
p . 326.

libella n t may ex cept to, 258 A dmiralty R ule 28, p . 326.

wha t defen da n t may object to by, 256, A dmiralty R ule 31 , p . 327.

to in terrogatories, 269 A dmiralty R ules 27—33, pp . 326—328 .

requisites of, 256; A dmiralty R ule 27, p . 326.

requisites of, may be dispen sed with , when ; A dmiralty R ule 49, p . 332.

when sum in dispute does n ot ex ceed $50, p . 332 .

defen da n t may be compelled to make further, 269 ; A dmiralty R ule 30,
p . 327.

in terrogatories may be pmpoun ded in , A dmiralty R ule 32, p . 327.

supplemen tal, 258.

APPA R EL ,

ship
’

s, within admiralty jurisdiction , 1 9 .

APPEAL . See DEGR EE.

as to question of amoun t discouraged, 31 0 .

cases in which Court of A ppeal have altered amoun t awarded
,
31 1—315.

when matter in dispute ex ceeds fifty dollars, U . S . R ev. Sta t . 631 , p . 344.

from District Court to Circuit Court, wh en to be made, 295; A dmiralty
R ule 45, p . 331 .

to auth orize, from Circuit Court to Supreme Court, ma tter in dispute
must ex ceed pp . 25, 278, 296, 306.

to auth orize, to Circuit Court, matter in dispute must ex ceed 850, pp . 296,

297.

on ly from fin al decree, 295, 296, 308 U . S . R ev. Sta t . 631 , p . 344.

n eglect to en ter, on min utes does n ot mvalida te, 305.

wh at must be tra n smitted from Circuit Court to Supreme Court on , 304.

in cases of join der of distin ct causes of action , 295.

in cases of join der of various parties, 295.

proceeds to follow, in to Circuit Court , 297- 299 .

takes stipula tion in to Circuit Court, 298 .

proceeds con tin ue in Circuit Court pen din g, 300 .

decree con cludes parties omittin g to, 301 , 308.

does n ot lie on in jun ction
, 296.

n ot en couraged in mat ters ofdiscretion , 302.
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A PPEAL con tin ued .

will n ot lie on decree by default, 296.

n ote for services produced in District Court should appear on , 299.

tria l in Circuit Court on , is dc n ooo, 297, 315.

amen dmen ts a n d n ew allega tion s an d proofs may be made in Circuit
Court, 297.

rehearin g is n ot a subject of, 296.

security when to be given on
, 304.

cases ca n be carried to Supreme Court on ly by, 307.

discha rge after, of person s havin g fun ds in custody, a n ullity, 298.

if appellan t deserts, wha t, 302.

if libella n t fails to prosecute, wha t, 302.

as to pra ctice in Supreme Court on , A dmiralty R ule 3, p. 31 8, an d S. C .

R ules 8 a n d 9, p . 339 .

allowa n ce made for surprise or misapprehen sion , 305.

as to fi n din g facts o n , 309, 31 6 ; A ct of 1 875, p . 353, 354.

doubtful if two pa rties can brin g, where, 307.

from part of a decree brin gs up the whole, 298, 303.

suspen ds decree below a n d preven ts its ex ecution , 315.

refused by District Court will be en tered by Circuit Court, when , 305.

con sidered waived, when , 305.

will be dismissed, when , 305.

when the court below errs in ex ecutin g a man date of the Supreme Court,
307.

to Supreme Court from District Court n ot actin g as Circuit Court, 307.

with in what time, an d when , must be brough t, 302, 304- 307.

may be taken either viva voce or in writin g, 304.

wh a t is to be deemed amoun t in dispute in , 296, 354 .

district judge sittin g as circuit judge may allow, 307.

on question of costs n ot allowed, 285.

oral eviden ce in District Court , how used on , A dmiralty R ule 50, p . 333.

in ca se of tran sfer, on accoun t of recusa tion , &c . , 307

APPEA R ANCE,

wh o may make, 247.

of appellan t , when to be en tered. (See 8 . C . R ule

APPOR TIONMENT. See MILITA R Y SALVA GE.

ex pen ses of own er deducted before, 150 .

between differen t sets of salvors, 85.

by admiralty court , discretion a ry, 1 36.

by parties appoin ted by court , con clusive, 1 41 .

delay, effect of, on , 1 41 , 1 64.

when to be applied for, 1 41 , 1 64.

gen erally referred to commission er, 1 36.

n o action a t common law for salvage, 1 36.

in proportion to wages, 1 36.

prin ciples of, 1 04, 1 40 .

forgrea ter work, la rger share of, 137, 1 40 .
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APPOR TIONt NT, con tin ued .

to masters for salvage, 1 37.

to ma tes for salvage, 1 38 .

dimin ution of
,
for miscon duct, 1 41 .

effects ofgen eral miscon duct on , 1 41 .

forfeiture of, for embezzlemen t, 1 41 .

to passen ger salvors, 1 42.

to part of crew n ot en gaged in calvin g, 1 42.

effects of refusal to assist in salvage, on , 1 43.

amon g public servan ts, 73.

amon g own er a n d crew, 1 36, 1 44 150—152, 1 61 .

agreemen t for, when bin din g, 154.

set off again s t cla im for, 1 63.

deduction of adva n ces out of, 1 63.

of damages in collision , 229 .

of salvage awa rd amon g the parties by the court, 1 35
of salvage amon g n avy officers a n d crew, 1 41 .

of damages in join t collision , 229.

APPR A ISEMENT,
of property un der arrest, 1 1 1 .

of property saved, costs of, 284.

wh ere un n ecessary, 1 1 1 .

fin ality of, 1 1 1 .

when an d how made, A dmiralty R ule 1 1 , p . 320 .

APPR ENTICES,
n ot seamen , 232.

claim ofma ster or own er to salvage shares of, 1 39, 152.

when to share in salvage award, 153.

to share in proportion to their wages, 136.

APPU R TENANCES,
maybe ordered in to custodyofproper officer,when , A dmiraltyR ule 8, p . 31 9 .

A R B ITR ATION,

when case maybe submitted to, 33.

A R MY A ND NAVY,

con jun ctive capture. SeeMILITA R Y ; NAVY ; PR IZE.

A R R EST. See PR o crzss ; WA R R ANT.

in suits in person am, A dmiralty R ules 2, 3, 7, pp . 31 7—319.

seizure un der warra n t of, A dmira lty R ule 9, p . 319.

form of libel, with prayer for warra n t of, 389 .

of vessel, after voyage commen ces, 250 .

mesn e processby, A dmiralty R ule 2, p . 31 7.

A R TIFICIAL CANAL ,

within admiralty jurisdiction , 9 .

A SSA U LT AND B ATTER Y,
parties in cases of, A dmiralty R ule 1 6, p . 322.
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448 INDEX.

B AIL . See STIPU LA TION .

release Of vessel on , 320 .

release Of property on ,
255, 422.

amoun t Of
, 255.

mode Of puttin g in ,
A dmiralty R ule 5, p . 31 8 .

ex ecution ofbon d in ,
A dmira lty R ule 5, p . 31 8.

paymen t Ofmon ey in stead Of
, A dmiralty R ules 1 0, 1 1 , p . 320 .

pen alty for delayin g relea se
,
1 81 —1 85.

in suits in p erson a m, A dmiralty R ules 3, 6, pp . 31 8, 31 9.

when reduced, A dmira lty R ule 6, p . 31 9 .

bon ds, wh en summary ex ecution issued upon , A dmiralty R ule 3, p .

wh en n ew sureties required on , A dmiralty R ule 6, p . 31 9 .

form Of order for, 425.

form of stipula tion for, 425.

claim
,
how verified by, A dmiralty R ule 26, p . 326.

B ANKS
,

as to mon ey in the registry , A dmiralty R ule 42, p . 330 .

B A R ,

to salvage claim, 1 71 - 1 79 .

B A R GE,

coa l, 1 1 .

adrift, subject Of salvage service, 15, 48.

B A R —KEEPER ,

may be salvor, 68 .

B AYS . See JU R ISDICTION .

admiralty jurisdiction embraces, 6.

B ELLIGER ENT. SeeMILITA R Y SALVA GE.

B ILL OF EXCHANGE,

n ot liable to sa lvage, 1 70 .

B ILL OF LADING,

in cluded in admira lty jurisdiction , 1 9 , 27.

Where n o actual delivery, 1 95, 273.

eviden ce a s to, 267.

a maritime con tract, 27.

ca n n ot be varied by parol eviden ce, 267.
form Of libel on

,
No . 28, p . 398.

B OAT- OWNER ,

as salvor, 62.

B OATS . See A PPU R TENANCES.

ca n al, 1 0 .

coal, 1 0 , 1 4 .

ferry, 1 0, 1 4 .

ma rket , 1 2.

B OA TSWA IN. See SEAMEN .

is deemed a. marin er, 234.
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B ODY or A coU N'

rr. Sce Jun Isn lcro .

B OILER S,

subject to salvage service, when , 54.

B OND. See STIPU LATION.

how given , 255.

for costs , form of, No] 48, p . 41 8.

in appeals , 297, 298 .

in bottomry , 28 .

in respo n den tia , 28.

form of
, to marshal, on arrest, No. 63, p . 425.

in vaca tio n , 255. (See also U . 8 . R ev. Sta t .

for stay of ex ecution , 255.

B ONDING,

of property, A dmiralty R ules 1 0 an d 1 1 , p . 320 .

B OR R OWED MONEY,
upon ships, 1 9 .

for n ecessaries, 1 96.

B OTTOMR Y,
a n d respon den tia bo n ds, within admiralty jurisdiction , 28.

suits on , must be an ram,
22 ; A dmiralty R ule 1 8, p . 322.

parties in cases of, A dmiralty R ule 1 8, p . 322.

in suits for, certain property to be brough t in to court, A dmiralty R ule 38,
p . 329 .

form of libel for, No . 1 0, p . 372.

B R IDGE. See COLLISION .

maritime lien ca n n ot ex ist upon , 15.

B R ITISH COU R TS,
as authority, 3.

B R ITISH VESSELS AND OFFICER S,
as salvors, 73.

B U ILDER ,

of ships, services n ot maritime, whether, 1 4, 1 99, 200 .

has a common - law lien , 1 99 .

B U LLION,

box of, subject of salvage service, 15.

when pa rt of ca rgo co n sists of, con tributio n , 165- 1 68.

in trun k of pa sse n ger, liable for salvage, 1 71 .

B U R DEN OF PR OOF. See Evms n cn ; Osus Pn on m r.

to establish fault, 224.

on whom it rests, 224 .

CA B IN- B OY,

is deemed a seaman , 234 .
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CANAL,

artificial, 9 .

boat, 1 0, l et when n ot subject to libel,
CAPTU R E. See MILITA R Y SA LVA GE ; PR IZE.

dissolves con n ection between seamen an d vessel, 55.

jure belli, 27.

court ca n decide on validity of, 251 .

CA R GO ,

subject of salvage, 1 9, 42, 45.

subject of admiralty jurisdiction , 1 9 .

own ers of
,
cla imin g salvage, 62, 63, 1 39.

tra n sshipmen t of, 42.

liable for freigh t, 205.

ashore, sa lvage by savin g,
45.

damage to, in collision cases, 229 .

form of libel for possession of, No. 34, p . 409 .

false represen ta tion s of value of, will n ot ren der salvage agreemen t void,
1 1 2.

CAR PENTER ,

Ship
’

s
, a seama n , 234.

CA R R IA GE OF GOODS. See A FFR EIGHTMENT

CAR R IA GE OF PA SSENGER S,
admiralty has jurisdiction over con tracts for, 33.

CA R R IER . See LIENS .

jurisdiction over, 34 .

CHAMB ER MA ID,

a seama n , 234.

CHANCER Y,
master in , report by, n ot reviewed on question s of fact, 309 .

CHANGE OF WEA THER ,

effect of, on towage co n tract, 68, 70 .

effect of, on salvage agreemen t, 1 22.

CHA R TER ER . See HIR ER .

CHA R TER —PA R TY. See JU R ISDICTION .

form of libel on
,
No . 29, p . 396.

wh en damages ca n n ot be en forced in row
,
un der, 1 95.

with in admiralty jurisdiction , 1 9 .

gives n o lien u n less cargo laden un der it, 1 90 .

CIR CU IT COU R T. See APPEA L ; DISTR ICT COU R T ; J U R ISDICTION ; R U LES

IN A DMIR A LTY SU PR EME COU R T.

to be regulated by the A dmiralty R ules of the Supreme Court , A dmira lty
R ule 47, p . 322.

to regula te its own prac tice, wh en , A dmiralty R ule 46, p . 322.

appeal to, from District Court, 24.

appeal from, to the Supreme Court , 25.

further proof in , h ow taken , A dmiralty R ule 50, p . 333.



https://www.forgottenbooks.com/join


INDEX.

COLLECTOR ,

or other reven ue officer may be sa lvor, 73.

COLLISION . See LIGHTS ; LOOXOU T ; R ESTITU TIO IN INTEGR U M ; R U LES

OP NAVIGA TION ; SA LVA GE ; SIGNA LS ; STEAMER ; VESSEL A T ANCHOR .

between salvin g a n d salved vessels, 43, 44.

defin ition of, 29, 206.

effect of leavin g vessel after, 44 .

salvage in cases of, 43, 44 .

life- sa lvage in cases of, 9 .

seama n left on board after, when a salvor, 56.

parties in suits for damage by, A dmiralty R ule 15, p . 322.

form of libel in ca se of, No . 9 , p . 367.

with bridge, 15.

with skiff, Miller v. The W . G .Hewes. (See 1 Woods,

successful ex ertion s to avoid, n ot salvage service, 44.

duty of steamers in order to avoid
, 208.

steamer crossin g a n other steamer
,
220 .

righ ts in action for, by wh at law regulated, 206, 207.

precaution s to avoid
,
207.

rules providin g again st, n ot in flex ible, 220, 221 .

error in ex treme, n ot a fault, 221 , 222.

eviden ce of n egligen ce in , 222, 223.

wha t con stitutes a fault in , 223.

in evitable acciden t in , 223.

con tributory n egligen ce in , 21 6, 224.

burden of proof of fault in ,
224 .

liability for damages caused by, 224 A dmiralty R ule 54, p . 336.

liability for damages when pilot on boa rd, 225.

Obstruction s , effect of, as causin g, 225— 227.

limita tion of liability in , 227 ; A dmiralty R ule 54, p . 336. (See
U . S . R ev. Sta t .

remedy in , 227.

between foreign vessels, admiralty jurisdiction ex ten ds to, 4 .

wh o may be pa rties in cases of, 206 ; A dmiralty R ule 59, p . 338.

rule of damages in , 227.

allowan ce for repa irs a fter, 228 .

allowan ce for demurrage in , 228 .

allowa n ce for in terest on damages in , 278, 279 .

allowa n ce for loss of, or damage to, ca rgo, 229 .

loss caused by, when divided, 229 .

apportion men t of damages in , 229 .

lien for damages in , 230 .

sail-vessel to hold her course, 21 9 .

duty imposed on rea r boa t, 220 .

in scrutable fault in , 229 .

duty of overtakin g vessel, 220 .

COLONIAL COU R TS,
auth ority of practice in , 20 .
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COMMENCEMENT,

of suit in admira lty, 253.

COMMER CIAL CODES,
of B elgium , of B ra zil, ofChili, ofFra n ce, of Germa n y, of Italy, ofPortu
gal, Of Spain , 201 .

COMMISSION,

ofjudges in admira lty, 1 8 , 20 .

to take a n swer to in terroga tories, when awarded, A dmiralty R ule 33,
p. 328 .

COMMISSIONER S ,
court may refer to, A dmiralty R ule 44, p . 331 .

powers a n d duties of, A dmira lty R ules 5, 35, pp . 31 8, 329 .

powers of, in referen ces, A dmiralty R ule 44, p . 331 .

have powers of masters in cha n cery, A dmiralty R ule 44, p . 331 .

report of, ca n n ot be reviewed on appeal, un less, 301 .

COMMON CA R R IER . See JU R ISDICTION .

COMMU NICA TING WITH SALVING VESSEL,

when a salvage service, 43.

COMPENSA TION,

gen eral prin ciples of, 40, 41 .

for salvage services, 42.

to a seaman by way of salvage, 44, 55—57.

on salvage, wha t essen tia l to righ t to, 37.

on sa lvage, a llowed to own ers, 59—65.

for miscon duct
,
forfeiture of, 1 71 - 1 74.

pa rties may con tract for, 1 1 1
— 1 1 3.

recovery of, 246.

for deten tion in case of collision , 228 .

COMPU LSOR Y PILOTA GE,

liability as to, sta tute creatin g, con strued, 225.

CONCEALMENT,

of con dition of vessel, 1 1 2.

efiec t of, on towin g co n tract, 71 .

effect of, on agreemen t for fix ed sum, 1 1 2.

by master of property saved, will n ot affect righ t of crew to sa lvage, 1 77.

CONDEMNATION
,

as prize, when justified, 51 , 52.

CONSIGNEE,

a uthority of, in rela tion to stipulation , 255.

claim, how verified by, A dmiralty R ule 26, p . 326.

CONSOLIDATION,

of action , 248 .

costs in
, 248 .

has an equitable lien , 61 .
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CONSOR TSHIP. See JU R ISDICTION .

n o salvage in , 61 , 1 40 .

CONSU L,

three mon ths
’

ex tra wages for seamen to be paid to, when , 237.

foreign , may petition on behalf of absen t citizen s Of his coun try, 249.

CONTR A CT. See A GR EEMENT ; SEAMEN.

ma ritime
, 9 .

for services, 1 1 1 — 1 1 4 .

for ex orbita n t salvage compen sation will n ot be en forced, 88 .

prelimin a ry, 9 .

as to ba r
, 123, 1 28.

ex ecuted
, 9 .

un ex ecuted , 9 .

jurisdiction of, depen ds on subject, n ot on locality, 9 .

of afi
‘

reigh tmen t, 27.

ex ecutory, 9 .

CONTR IB U TION,

between Ship a n d cargo, 1 39, 1 65, 169 .

prin ciples regula tin g, 87 ci seq.

towa rds ex pen ses of salvage suit, 1 69 .

when part of cargo salved is bullion , 1 65- 1 68.

average, 169 .

U n ited Sta tes mails n ot liable to, for salvage, Schoon erMercha n t . (See
2 Pa rson s , S . A . 303 ; Marvin ,

CONTR IB U TOR Y NEGLIGENCE,

in collision , 224 .

CONTR OVER SIES,
between foreign ers, 29 .

CONTU MA CY. See DEFA U LT.

CONTU MA CY AND DEFA U LT, Admiralty R ule 39, p . 330 .

COOK ,
a seaman , 234.

lien for wages, 239.

COOPER ,

a seaman , 234.

admiralty h as jurisdiction of con tract of, when , 32.

COR POR A TIONS,
maybe salvors, 65.

as salvors, en couraged by liberal rewa rd, 94.

CO- SA LVOR S,
remedy of, 1 64.

in terests of, n ot join t but several, 1 64, 248.

COSTS AND FEES . See FEES ; TENDER .

as ex pen ses, 288, 292 .

where libellan t decreed to pay, 284.
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COU NTER CLA IM,

cross- libel may be filed on , 256.

COU R T. See A DMIR A LTY COU R TS ; A PPEA L ; CIR CU IT COU R T ; DISTR ICT
COU R T ; SU PR EME COU R T.

may make rules of court, wh en , A dmiralty R ule 46, p . 332 .

CR EW,

con tribute to salvage in wh alin g an d fish in g voyages, 1 70 .

when may be sa lvors of their own Sh ip, 55.

n ot boun d by salvage agreemen t wh en n ot parties to it, 1 1 3, 1 21 , 1 22.

when salvage award decreed In favor of part of,
supplyin g, in sa lvage, 44 .

CR IMES A ND OFFENGES . See A SSA U LT A ND B A TTER Y .

Circuit Courts a n d District Courts h ave jurisdic tion of
, 30, 31 .

practice on , same as in common - law courts
, 265.

CR OSS—APPEAL . See SU PR EME COU R T R U LE 22.

must be prosecuted like other appeals, 302 .

where defen dan t appeals, if libella n t objects to decree, h e must come in
by, 301 .

CR OSS—LIB EL,

may be filed on a n y coun terclaim, 256 ; A dmiralty R ule 53, pp . 257, 335.

effect of, 256.

when
,
ca n n ot be sustain ed, 257.

dismissal of
,
257.

CU STOM,

effect of local, as to seama n
’

s claim for salvage, 1 63, 251 .

authorizes master to employ vessel an d crew in salvage service, 1 23.

eviden ce as to, 272.

CU STOM—HOU SE,

duties on goods should be paid before salvage awarded, 1 70 .

CU STODY,
Of vessel, 1 81 .

salvors, when en titled to, 1 82.

DAMA GE,

to salvin g vessel, compen sation for, 1 49.

remoten ess of, 1 00 .

loss or, sustain ed by salvors, allowed in award, 99 .

or deten tion of sa lvin g vessel, paymen ts in respect of, allowed in award,

1 00 .

in collision ,
measure of, 228 .

Circuit Court will n ot h astily disturb decree of District Court for, 271 .

for dea th , 32.

assessmen t of, when court will in terfere with , 271 .



INDEX.

DANGER ,

a pprehen sion of, an in gredien t in sa lvage, 38.

immin en t, justifies salvage, 39 .

immin en t, in collision , 21 9 .

as affec tin g amoun t of salvage, 88, 89 .

DEA TH,

of stipula tor, 279 .

damages for, 32.

DECK HANDS,
a re deemed seamen , 241 .

DEGR EE. See A dmiralty R ules 21 , 40, pp . 323, 330 .

must be sew n dum a llega ta at p roba ta , 258 .

in terlocutory, 296.

of District Court , h ow Circuit Court may deal with , 279, 280, 303.

fin al, 280, 281 , 304 .

in sa lvage may be for more than is dema n ded, 89 .

n ew, should be made in t he Circuit Court , 280, 304.

should be complete within itself, 280, 304 .

where on ly on e, of two in fault, is libelled, 282.

may be for delivery to marsha l, when , 281 .

when ,
for tota l loss bars claim, 282.

priority of, 282.

when rescin ded, 281 ; A dmira lty R ule 40, p . 330 .

is opera tive, when , 305.

again st both defen da n ts, 282.

again st stipula tors, 307.

by defaul t may be rescin ded , 281 ; A dmiralty R ule 40 , p . 330.

appeal from pa rt of, brin gs up the whole, 278 .

en forcemen t of, A dmira lty R ules 3, pp . 31 8, 323.

ca n n ot, in a n ac tion in rest , be for more than appraised value, 1 1 1 .

appealable to Circuit Court , when , 295.

DEDIMU S POTESTA TEM. See EvIDENCE.

DEDU CTIONS. See SEA MEN.

from seaman
’

s wages, 240 .

DEFA U LT,

of defen dan t, 256 ; A dmiralty R ule 29 , p . 326.

of libella n t, A dmiralty R ule 39 , p . 330 .

when rescin ded
, A dmiralty R ule 40, p . 330

DEFINITION,

Of sa lvage, 36, 37.

of collision , 206.

of in evita ble acciden t, 223.

of lien , 202.

of n avigable wa ters, 4, 5.

of home port , 204 .

of foreign port, 204 .

457
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DELAY,
of suit by salvor again st cc - salvor, 1 64, 1 65.

will con stitute valid defen ce, when , 250 .

to en force lien , 164.

in brin gin g cause to h earin g, 249 .

by suitors in admiralty, 1 64 .

when deemed waiver, 249.

DEMU R R AGE,

allowan ce for, 228 .

cause in appella te court is heard, 297, 315.

DEPA R TU R E,

from rules of n a vigation , when justified, 21 7.
DEPOSITIONS . See EVIDENCE .

eviden ce by, A dmiral ty R ules 49, 50, pp . 332, 333.

de ban e esse, U . S . R ev. Sta t . 863
, p . 346.

n otice to be given , U . S . R ev. Sta t . 863, p . 346.

wit n esses un der, may be compelled to appear, U . S . R ev. Stat . 863,

p . 346.

mode of takin g, dc ba n e esse, U . S . R ev. Sta t . 864, p . 348.

tra n smission to the court of, de ban e esse, U . S . R ev . Stat . 865, p . 348 .

un der dedimus p otesta tem an d in p erpetuates rei m morz
’

am, U . S . R ev.

Sta t . 866, p . 349 .

in p emetw m rei memoriam
,
when admissible, U . S . R ev. Sta t . 867,

p . 349 .

un der dedimus potesta tem, how taken , U . S . R ev. Stat . 868, p . 349 .

subpoen a duces tecum in , un der dedimus p otesta tem, U . S . R ev. Sta t . 869,
p . 350 .

witn esses un der dedimus potesta tem in , atten dan ce of, U . S. R ev. Sta t.

870 , p . 351 .

un der letters rogatory, how to be return ed, U . S. R ev. Stat . 875, p .

351 .

form of
,
de ba n e esse, 436.

DER ELICT. See DETENTION ; OWNER S ; PU B LIC PR OPER TY ; SALVA GE.

in relation to differen t sets of salvors, 77, 82.

first salvors favored in case of, 78, 82, 83.

secon d sa lvors in , 82, 83.

wh at con stitutes legal, 78, 81 .

salvors boun d to ava il th emselves of n ecessary assistan ce in , 83.

temporary leavin g does n ot con stitute, 78 .

on us of proof a s to wha t con stitutes, 79 .

in ten tion a t time of aba n don men t determin es question of, 79— 81 .

vessel may be, though in sigh t of aba n don ers, 81 .

award of salvage in cases of, 81 , 82, 1 03.

salvage as in case of, where aba n don men t an d salvage of cargo Simulta

n eous , 80 .
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DIFFER ENT,

sets of salvors, claims by, 42, 77.

DILIGENCE,

govern ed by circumstan ces, 1 77.

DIMINU TION,

of amoun t of salva g e award, 1 78.

for miscon duct, 1 73.

in sta n ces of, 1 74 .

for obtrudin g services, 1 76.

for refusin g further assista n ce, 83.

in con sequen ce Of in jury through wan t Of skill, 1 78 .

DIR ECTIONS,
as to mode of proof, 66.

DISCHA R GE. See SA LVOR S SEAMEN.

seamen may become salvors on , 55.

of seamen in foreign port , 237.

wha t Opera tes as, 238 .

person a l action lies immedia tely on , 238.

costs of action brought immedia tely on , may be den ied, when , 238.
of property on delivery bon d, 255.

DISCR ETION,

of court in decreein g salvage, 87
- 89, 1 71 , 271 .

of court in allowin g costs in salvage cases, 287.

DISMANTLED STEAMB OA T, 15, 47.
DISMISSA L,

of libel, A dmiralty R ule 32, p . 327.

of appea l, when , 305.

costs on , S . C . R ule 24, p . 341 .

DISTR ESS,
essen tia l in gredien t in salvage service, 38.

sign al of, 68.

DISTR IB U TION . See APPOR TIONMENT.

between rival salvors, 84—86.

DISTR ICT COU R T. See A DMIR ALTY COU R TS ; A PPEAL ; CIR CU ITCOU R T ;
JU R ISDICTION ; PR OHIB ITION SU PR EME COU R T.

is a court of record, 2.

to be deemed always open , 345.

jurisdiction of, l .

decree of, ca n n ot be impeached, wh en , 2.

jurisdiction of, ex clusive, when , 1 , 2.

as court of admiralty, 2.

may be prohibited . (See U . S . R ev. Sta t.
practice of, regula ted by A dmiralty R ules of Supreme Court , when , A d
mira lty R ule 46, p . 332.

may make its own rules, when , A dmiralty R ule 46, p . 332.
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DIVER ,

salvage award to, 1 38 .

DIVESTMENT,

Of lien s, 1 90 , 200, 239.

DOCK,

sta tion a ry, 1 2.

floatin g, 1 8 .

DOCKA GE. See J U R ISDICTION ; WR A R PA GE.

DOCTR INE. See GENER A L AVER A GE.

of gen eral average, 1 68
- 1 85.

DOCU MENT. See A POSTLES.

clerk shall certify the en tire, A dmiralty R ule 52, sect . 2, p . 335.

DOMESTIC,

vessels, lien on , 28, 1 93, 1 98, an d A dmiralty R ule 1 2, p . 321 .

DOMINU S LITIS,

when in surer may become, 303.

DOU B LE WA GES,
when allowed to seamen , 238 an d see U . S. R ev. Stat. sect . 4529.

DR IFTING TIMB ER . See TM R ER .

DR Y DOCK ,
jurisdiction over, 9, 21 .

DU R ESS . See 1 B rown ’

s A dm. 1 41 , 544 ; 3 Liv. Law Mag. 586 ; 8
R ep . N . s. 94 .

DU TIES,
of crew as salvors, beyon d their Obligation s as seamen , 55.

Of sa lvors, 1 80 , 1 81 .

Of tugs un der towage con tract , 69 .

of tugs termin a ted by vis major, 69 .

DU TY,

of steamers in order to avoid collision , 209.

of steamers to slacken speed , 21 0 .

a n d liability of tug an d tow as to n avigation , 225.

ELEVATOR ,

floa tin g, 1 0 .

EMB EZZLEMENT,

forfeiture of proportion of sa lvage for, 1 76, 1 77.

on boa rd sh ip, own ers
’
liability for, A dmiralty R ules 54, 58, pp . 336, 338 .

on boa rd wha t vessels, own ers n ot liable for. (See U . 8 . R ev. Sta t .
forfeiture ofwages for. (See U . S . R ev. Sta t. 4596, pa r. eigh th .)

ENEMY
,

capture of vessel by, 55.

rescue ofvessel from, 46, 49 . (See also U . S. R ev. Stat .
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ENFOR CING,
paymen t for salvage, 21 .

fi n al decree, A dmiralty R ules 3, 21 , pp . 31 8, 323.

ENGINEER ,

is a seaman , 234 .

ca n n ot recover wages, when , 238.

lien for wages, 239 .

lien for wages ex ten ds to boilers, 1 Sprague, 586; 1 3Law R ep . N . s. 658.

ENR OLMENT,
admiralty has n o regard to, 33.

EQU ITY,
h ow far admiralty courts are courts of, 265, 281 .

ER R OR IN EXTR EMIS,
ca n n ot be alleged as a fault, 221 .

EVIDENCE,

of ex perts, wh en admissible, 267.

pra ctice as to
,
in Louisia n a , 268 .

gen eral rules of, 266.

Sta te laws, h ow far applicable, 266.

by deposition s in p erp etuam rei memoriam, 268.

common - law rules as to, n ot fully applied, 267.

in admira lty ca n n ot be ch an ged by State sta tute, 269.

equity rule in eviden ce does n ot apply, 269 .

as to custom or usage, x x x v, 272.

mode of, in admiralty causes, 266.

must be produced as to allega tion s n either admitted n or den ied . (See
Clarke cl d l. v. Th e B rig Dodge Hea ly an d Cargo, 4 Washin gton

’

s

C . C . R .

when reduced to writin g in District Court may be used in Circuit Court,
298 .

n ew, may be taken in Supreme Court in ma ritime cases, S. C. R ule 1 2,
No . 2, p . 340 .

in Cir
'

cuit Court, A dmiralty R ules 49, 50 , pp . 332, 333.

by deposition , A dmiralty R ules 49, 50, pp . 332, 333.

of usage, 272 .

on appea l to Circuit Court, how taken , 298 .

of con tract in salvage cases, 1 1 2.

on a ppeal to Supreme Court , h ow taken , A dmiralty R ule 50, p . 333.

required to fix liability for collision , 224.

witn esses in Supreme Court , 270 .

by deposition ale ben e esse, 268 .

of law ofEn gla n d, how established, 270 .

by dedimus p otesta tem, 268 .

as to , in prize causes, 270 .

if deficien t, wh at proceedin gs taken , 270 .

Sta te laws as to competen cy of, adopted in admiralty, ex cept, 266.
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FA U LT,

error in ex trema is n ot a , 221 .

omission of precaution s is a , 21 2, 223
- 225.

FA VOR ,
0

to first salvors in cases of derelict, 78, 82, 83.

FEES. See Cosrs A ND FEEs.

of clerk, 294 .

ofma rsh al, 294.

FER R Y— B OA TS
,

when subject to admiralty jurisdiction , 1 0, 1 4 .

FINA L DEGR EE,

wha t is, 304, 308 .

ex ecution of
, A dmiralty R ule 21 , p . 323.

FINA L PR OCESS,
decrees

,
how en forced by

,
A dmiralty R ule 21 , p . 323.

FINDER
,

claim of, takes preceden ce of all other titles, 1 85.

FINDING OF FA CTS A ND CONCLU SIONS OF LAW,
31 6; A ct

of 1 875, pp . 353, 354 .

FIR E,

when own ers n ot liable for losses by . (See U . S. R ev. Stat .
wh a t own ers are liable for losses by. (See U . S. R ev. Stat .
savin g from, a salvage service, 45.

FIR E—ENGINE
,

tug towin g, to salve vessel, 72.

FIR E—EXTINGU ISHING GA SES,
more liberal salvage award for steamers employin g, 95.

FIR EMEN,

when n ot salvors, 55.

when salvors
, 74—76.

deemed marin ers, 234.

FIR ST SA LVOR S,
favored in cases of derelict, 82.

wh en favored
, 78 .

aban don men t by, 83, 84 .

when remun era ted for actua l services, 84.

in distress
,
a n d helped by others, 84 .

miscon duct of
,
effect of, on secon d set, 84, 85.

FISHING A ND SEALING SEA SON,

compen sa tion for loss of, in salvage award, 1 00, 151 .

FISHING— B OAT,

apportion men t of salvage between own ers an d crew of, 151 .

FLATB OATS,
n ot with in admiralty jurisdiction , 1 1 .

FLOATING ELEVATOR ,

jurisdiction over, 1 0 .
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FLOATING or VESSEL AGR OU ND,

FLOR IDA COA ST,

sa lvage on , 1 30- 1 34.

FLOTSAM, JETSAM, LIGAN, SHA R ES,
are within admiralty jurisdiction , 1 9.

in Californ ia , 1 86.

FOG—SIGNALS,
regulation as to, 21 1 .

FOR EIGN,

port, defin ition of, 204.

vessel of war, ofiicers an d crew of, as salvors, 74 .

vessel, lien on ,
for repairs an d supplies, 1 93.

FOR EIGN ATTA CHMENT,

mesn e process by, A dmiralty R ule 2, p . 31 7.

procedure in cases of, A dmiralty R ule 37, p . 329.

FOR EIGNER S ,
con troversies between , 22.

FOR FEITU R E,

of salvors for miscon duct, 1 71 .

in formation to en force, with in admiralty jurisdiction , 30 .

seizure an d, for mun icipal a n d reven ue torts, 26.

FORMS,
1 . Libel in rm , gen eral form, 355.

2 . Libel in re»: for labor, ma teria ls, or supplies to a foreign vessel,

356.

3. Libel in rem again st a domestic vessel by a ship join er for labor an d
ma terials, to en force a State lien , 358.

4 . Libel in suit in rem for pilotage, 359 .

5. Libel in suit in rem for wha rfage, 360 .

6. Libel is rem by the own er of a steamer again st a ca n al-boat, for tow
in g her, 361 .

7. Libel in rem for the n on - fulfilmen t of a con tract of afi
'

reigh tmen t for

the con veya n ce of goods in a gen eral ship, 362.

8 . Libel in rm a n d in person a m again st a vessel an d own er, on a charter

pa rty, for the viola tion of the charter, 363.

9 . Libel in rem for collision , 367.

1 0 . Libel in rem on a bottomry bon d given by the master again st the

ship, or again st the ship an d freigh t, or again st the ship, freigh t,

an d ca rgo, 371 .

l l . Libel for salvage, 372.

1 2. Libel by a passen ger for a viola tion of con tract, 373.

1 3. Libel in rm for n eglect to furn ish provision s to a passen ger, 376.

1 4. Libel in rear by a marin er for wages. 878.

30
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FOR MS con tin ued .

15. Libel in rem by a seaman on a whalin g con tract for his sh are of the

voyage, 379 .

1 6. Libel in rem by a seaman to recover ex pen ses for siclmess con tracted
in service of the ship, 380 .

1 7. Libel in rem by seaman for sh ort allowa n ce of bread, 381 .

1 8. Libel in rem by a ship
- own er again st the cargo or goods tran sported,

for the freight thereof, 382.

1 9 . Libel in rem, on a ch arter-pa rty, by the own er, again st th e ca rgo, for

the stipula ted freigh t or h ire of the sh ip, 384 .

20 . Libel in rem again st the ship a n d freigh t for mon eys advan ced to pay
repairs, 386.

21 . Libel in person a m, gen eral form,
388 .

22. Libel in person a m by a sh ip -cha n dler again st the own er for supplies,
390 .

23. Libel in person am again st the own ers for supplies ordered by the
master in a foreign port, 390 .

24. Libel in p erson am by ma rin er for wages, again st themaster or own er,
391 .

25. Libel in person a»: again st a n own er for the two mon ths
’

ex tra pay,

payable to the con sul on discharge, 393.

26. Libel by a seaman
,
in a cause of damage, again st a master for assault

a n d hea tin g, or imprison men t, 394 .

27. Libel in p erson a m by a female passe n ger again st the master of a

vessel for in sult an d in decen cy, 396.

28 . Libel in person am again st con sign ee for freigh t on a bill of ladin g,
398 .

29 . Libel in person am on a ch arter-party again st the ch a rterer for charter
mon ey, 399 .

30 . Libel by the own er of a vessel, in person am, again st th e con sign ee of

the cargo , for un reason ably detain in g the vessel, 402 .

31 . Libel by a ship
’

s husban d again st the charterers for demurrage,

404 .

32. Libel in rm a n d in person am by a seama n again st a ship, freight, a n d

master, for wages a n d sh ort allowa n ce of brea d, 405.

33. Libel in rem by the '

own ers of a vessel to obta in possession of h er,

408 .

34 . Libel in rem again st mercha n dise for possession , 409 .

35. Libel in a suit by a cc - ten a n t of a ship, own in g more th a n on e-h alf

th ereof, to obta in possession thereof from h is co- ten a n t , 41 0 .

36. Libel in rem by a pa rt - own er for a sale of the vessel, 41 1 .

37. Libel in a suit by a co - ten a n t own in g a moiety or less th an a moiety
of a ship , to compel his co- ten a n t to give security for her safe

return ,
41 2.

38 . Order on libel, that process issue, 41 4 .

39 . Order on libel, th at wa rra n t of a rrest issue, 41 4.

40 . Dila tory ex ception s to a libel, 41 4 .

41 . Ex ception s to a libel formisjoin der, 415.
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FR A U D,

settin g aside agreemen t for, 1 1 3.

in some of the salvors does n ot affect n on -

participa n ts, 1 75.

FR EIGHT. See Fomus.

is subject of admiralty jurisdiction , 1 9 .

salvage on , a t in termediate ports, 1 07.

arrest of, how made, A dmiralty R ule 9, p . 31 9 .

n ot th e moth er of wages, 237.

an d ship, limitation of liability of own ers to value of. (See U . S

Sta t . 4282,
con tracts for, a re within admiralty jurisdiction , 1 9 .

subject to lien for wages, 239 .

to con tribute to salvage, 1 70 .

may be brough t in to court , A dmiralty R ule 38, p . 329 .

FU R NITU R E OF SHIPS . See A PPU R TENAN CES.

FU R THER PR OOF,

in Supreme Court, shall be by commission , S . C . R ule 1 2, p . 340 .

in Circuit Court , on appeal, 269 ; A dmiralty R ule 49. D . 333.

when cause con tin ued for, 270 .

GA SES,
more liberal salvage award for steamers employin g hrs-ex tin guishin g,

GAR NISHEE,

A dmiralty R ules 2, p . 31 7, an d 37, p . 329.

GA R NISHMENT,
asemen

’

a wages n ot subject to, when , 231 .
GENER AL A VER A GE,

when salvage is, 1 68 .

claim for, postpon ed to salvage service, 1 69, 1 85.
life salvage trea ted as, 1 69 .

jurisdiction as to, 28 .

ex pen ses of savin g ship an d cargo are proper subjects of, 1 69.

jettison is subject of, 1 68.

salvage service has priority over, 1 69.

GR EAT EA STER N,

case of the, 57

HA R B OR S,
admiralty jurisdiction embraces, 6.

HA R D B A R GA IN ,

efi
'

ect of, on salvage agreemen t, 1 22, 1 24.

HAVENS,
jurisdiction ex ten ds to, 8 .

HEA R ING. See TR IAL .

either party may n otice the case for, 274.
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HIGH SEA S,
life sa lvage on , 1 01 , 1 02.

admiralty jurisdictio n n ot limited to, 4.

less salvage award on Western rivers th a n on
, 1 34 .

HIR ER ,

of salvage ship, when en titled to sa lvage, 60, 61 .

HOME POR T,

defin ition of, 204.

HU NTSVILLE,

the case of the, 74.

HYPOTHECATION,

pa rties in cases of, A dmira lty R ules 1 7, 1 8, p . 322.

I .

salvage award for loss of cargo of, 1 00 .

IGNOR A NCE,

of locality, of master, effect of, on salvage, 43.

IMPER TINENCE. See SCA NDAL .

IMPR ISONMENT,

for debt
,
wh ere abolished, A dmiralty R ule 47, p . 332.

mCENTIVE,

an d premium, salvage award in creased as, 89, 1 71 .

INDECENCY,
in sul t a n d immodesty to female passen ger, form of libel for, No. 27, p.

INDOR SEE,

as agen t, may libel for goods claimed, 9 .

INDU LGENCE,

to salvors in question s of costs, 288.

INEVITA B LE A CCIDENT,
defi n ition of

, 223.

INFOR MA TION . See Fon us.

requisites of, A dmiralty R ule 22, p . 324 .

as to locality, in salvage, 43.

INFOR MA TIONS,
in case of forfeitures, 30 .

an d libels of in forma tion , A dmiralty R ule 22, p . 324.

amen dmen ts to libels of
, A dmiralty R ule 24, p . 325.

INFR A COR PUS COMITA TU S
,

admiralty jurisdiction ex te n ds to waters, 5.

INGR EDIENTS,
of salvage service, 37, 38.

INJU NCTION,

to sta y proceedin gs, 265.

by collision , A dmiralty R ule 54, p . 336.
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INLETS,
admiralty jurisdiction embraces, 6.

IN PA R I CONDITIONE,

rule as to priority, 282.

IN PER SONAM. See PER SONAM .

IN R EM. See R EM .

INSU R A NCE. See DEVIA TION ; POLICY ; U NDEB WB ITER .

agen ts may be salvors, 54 . (See also Th e A roma Mills, 2 Hughes, 40 ;
The Traveller, 3Hagg. 37

ceases upo n devia tion ,
when , 49, 1 01 —1 03.

marin e, con tracts of, cogn izable in admiralty, 28 .

salvage in , 36.

lien for premium of, 28, 1 90 .

lien on , wh en , 1 90 .

INSU R GENT SLA VES ,
rescue of vessel from, is salvage service, 46.

INTER EST,

on decrees in admiralty, 278, 279 .

on sa lvage award , 251 , 279 .

on acumen
’

s wages, 232.

wh en ex orbita n t
,
admiralty ca n give relief, 28 .

INTER FA U CB S TER M ,

compen sa tion may be obtain ed for services ren dered, 247.

INTER LOCU TOR Y DEGR EE,

n o appea l from, 296.

INTER MEDIATE POR T,
sa lvage of freigh t a t, 1 07.

INTER R OGATOR LES,
libella n t may require defen da n t to an swer, A dmiralty R ule 23, p . 324.

defen dan t may require libella n t to a n swer, A dmiralty R ule 32, p . 327.

verifica tion of an swer to, when dispen sed with , A dmira lty R ule 33, p . 328 .

commission maybe awarded to take an swer to, A dmiralty R ule 33, p . 328 .

form of prayer for, 389 .

garn ishee may be required to a n swer, A dmiralty R ule 37, p . 329 .

INTER VENOR S,
shall be required to give stipula tion , A dmiralty R ule 34, p . 328 .

maypetition p ro in ter
-

ease m o in proceeds in the registry, A dmiralty R ule
43, p . 331 .

when un derwriters may be, 247.

ca n n ot come in on colla teral in terest, 247.

INTR U SION . See OB TR U DING .

IR R ELEVANCY. See SCANDAL.

J .

JETTISON . See GENER A L A vE n A cE.

admiralty has jurisdiction over, 28.
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JU R ISDICTION con tin ued .

does n ot ex ten d to a wh arf, to a bridge, or to real estate,
is given by locality in case. oftort, 15.

ex ten ds to suits between foreign ers, 22.

ex ten ds to causes of collision , 4.

over fre igh t, 1 9 .

plea to, 1 6, 23.

of Circuit Courts, 24.

of Supreme Court , 25.

prin cipal subjects of, 26.

special subjects of, 27.

does n ot ex ten d to n a tion al vessels ofwar
,
31 .

n ot destroyed by improper removal of the res, 33.

ex ten ds to cases of person a l in jury, 1 9 .

over ca rgo, 1 9 .

h a s n o rega rd to registry, en rolmen t, or licen se, 33.

over apparel an d tackle, 1 9 .

over ca rriers, 34 .

over loa n s upo n ships, 1 9 .

ex ten ds to agreemen ts of con sortship, 61 , 1 40 .

whether ex ten ds to wages of stevedores, 1 94.

ex ten ds to flotsam , jetsam, liga n , shares, 1 9 .

ex ten ds to wreck of the sea , 1 9 .

JU R Y,
crimin al cases tried by, 265.

when in sta n ce ca uses tn
'

ed by, 309 ; A ct of 1 875, p . 353.

J U S DISPONENDI,

master an d own er does n ot lose, by quittin g vessel, 1 05.

J US GENTI U JII,

rela tion of admiralty law to, 26.

salvage a rises un der, 22.

J US LIQU IDISSIMUM,

salvage is, 74 .

JU STIFICATION,

of sureties to stipulation s, forms of, No. 48, p . 41 8 ; No. 61 ,

No. as, p . 495; No. 63, p . 426.

KEEPER ,

in port has n o lien , 205.

of domestic vessel can n ot sue even in per
-

ram , 205.

KITCHEN— B OY,

is deemed a marin er, 241 .
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LA CHES,
as to, in en forcin g maritime lien s, 164- 169, 249, 250 .

LA KES,
admiralty has jurisdiction over, 5.

LAW OF NATIONS,
decision s of admiralty based on , 26.

LETTER S R OGA TOR Y. See R ev. Sh t. sect . 875, p . 351 .

LIAB ILITY,
of tug an d tow, 225.

when pilot on boa rd, 225.

limited , of own ers, 249 . (See also U . 8 . R ev. Sta t . 4282
ex ception to limita tion of. (See U . S. R ev. Sta t .

of ship a n d respon sibility of own ers, con vertible terms, 1 90 .

LIB EL . See Forms ; R om e.

in salvage cases, A dmiralty R ule 1 9, p . 323.

dismissal of, Admiralty R ule 32, p . 327.

in in stan ce causes, civil or maritime, 253 ; A dmiralty R ule 23, p . 324.

join t or separa te, may be con solida ted , 248 .

in person a m, gen eral form of, No. 21 , p . 388 .

m rm , gen eral form of, No. 1 , p . 355.

by salvors v. cc -sa lvors, 1 64.

amen dmen t of, 258 ; A dmiralty R ule 24, p . 325.

join der of parties in , 254 .

should sta te paymen ts in respect of th e damage or dete n tion of calvin g
vessel, 1 00 .

cross, 256, 257.

un til filin g of, n o mesn e process shall issue, A dmira lty R ule 1 , p . 31 7.

in terroga tories may be appen ded to, A dmiralty R ule 23, p . 324.

of in forma tion , 324, 325.

in rem,
may be by arrest or attachmen t, 22.

LIB ELLANT,

n on - appea ran ce of, on return -day of process, 256; A dmiralty R ule 39,
p . 330 .

boun d to an swer in terrogatories, R ule 32, p . 327.

may move for better security, A dmiralty R ule 6, p . 31 9 .

LIB ELLANTS,
secon d, awarded sa lvage, 74.

LIB ER ALITY,
in salvage awards, 88, 95.

LICENSE,

admiralty h as n o regard to, 33.

LIEN,

maritime, adopted from the civil law, 1 89 .

defin ition of, 202.

imports tacit hypotheca tion , 1 89.
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LIEN con tin ued .

strictz
’

j n ris, 1 90, 1 95.
ex ecution of, 1 90 .

divestmen t of, 1 90, 200 .

isjus in re without possession , 1 90.

of salvors on property, 1 82, 1 84, 1 85.
can ex ist on ly on movables, 1 90 .

ex ten ds to proceeds, 1 90 .

crea ted by con tract
,
1 93.

own ers of in jured vessel have n o, for in suran ce of collidin g vessel, 1 90 .

by adva n ces to pay salvage, 1 63.

is based on n ecessity, 1 91 .

ex ten ds on ly to vessel in foreign port, 1 92.

on perso n a l property of the U n ited Sta tes, 1 70 .

on vessel, wha t acts of ma ster create, 1 91 .

of others th a n salvors, 1 89- 205.

does n ot attach on con tract made on la n d, to do work within body of the
coun ty, 1 92.

ofmateria l- men , 1 92.

does n ot arise on person al credit given , 1 93.

on domestic vessels, 1 98 .

services mus t be maritime to secure, 1 94.

of builders, 1 99 .

may be en forced again st property in h an ds of third person s, 21 .

n ot ex tin guished by accepta n ce of a n ote, when , 1 98.

for wh arfage, 200 .

for wages, 200 .

sale of vessel ex tin guish es, 201 .

on ship, for torts ofma ster a n d crew, 201 .

master has n o, for wages, 202.

for lockage, 202.

admiralty, distin guished from equity, 202.

ship
-broker has n o, for procurin g ch arter-party, 203.

ofmortgage in ferior to maritime, 203.

when superior to th at given by Sta te legislation , 203.

priority of, 1 85, 1 86, 1 96, 203.

competin g, 204 .

atta ch es to wron g- doin g vessel a n d her freigh t, 204 .

n o, for n aviga tin g a raft of logs, 204.

of stevedore, 1 94, 204.

wa tchma n h as n o, 205.

keeper h as n o, 205.

own er of ca rgo h as n o, till delivered to themaster, 205.

of sh ip - own er on ca rgo for freigh t, 205.

of bottomry holder, 22, 322.

of pilots, 322 .

of seamen , 239 .

of shipper on freigh t, 1 95.
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LOSS con tin ued .

by collision , when divided, 229 .

by fire, limita tion of liability for. (See U . S . R ev. Stat .

by jettiso n is subject of gen eral average, 1 68 .

or damage sustain ed by salvors, allowed for in award, 99.

LYING B Y A VESSEL ,

a salvage service, 41 , 1 40 .

MAGISTR ATE,

claim for salvage by, 73.

n ot liable to salvage, Schoon er Merchan t , Marvin , p . 1 32 ; 2 Parson s on

S . A . 303.

when appellan t may apply for, 20, 21 , 250 .

MANDATE,

costs to be in serted in , S . C . R ule 24, p . 341 .

to be issued by clerk in cases of dismissal, S. C. R ule 24, p . 341 .

MA R INER S . See SEAMEN .

MA R ITIME CONTR A CTS,
agreemen ts leadin g to, n ot maritime, 9 .

con tracts within admiralty jurisdiction , 9, 1 3.

MA R ITIME LAW,

how far opera tive, 3.

MA R ITIME LIENS. See LIENs.

MAR SHAL,

fees of, 294.

commission s of, 294.

MA R SHALLING A SSETS,
order of, settled by court , 1 97, 280, 281 .

prin ciples on which , is effected, 1 97.

MA STER ,

supplyin g vessel with , a salvage service, 44.

ha s n o lien for wages, 202.

shall perform the voyage stipula ted, 235.

salvors boun d to obey, 78 .

return of, after leavin g for assistan ce, 78.

authority of, to bin d own ers by sa lvage agreemen t, 1 1 3.

proportion of salvage awarded to , 1 37.

whether in cluded amon g marin ers, 234, 240 .

sale of vessel by, cuts ofi‘ lien , 239 .

person al action lies again st, for disch arge ofseamen , 238 .

in foreign port, may bin d own ers, when , 1 90 .

wha t ac ts of, crea te a lien on the vessel, 1 91 .

suit can n ot be brough t again st, 247.
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MATE,

when , may be a salvor, 46.

succeedin g as maste r, 236.

proportion of sa lvage awa rded to, 1 38.

damages for dea th of, by collision ,
32.

whether deemed a seama n , 234, 240 .

MATER IA L—MEN,

may proceed in m s or in person s: again st master or own er, Admiralty
R ule 1 2, p . 321 .

have a th reefold security, 1 92.

lien s of, 28, 242.

wh o are, 242.

con tracts by, 242- 244 .

suits by, 244, 245 A dmiralty R ule 1 2, p . 821 .

forms of libel by, No. 2, p . 356 ; No . 3, p . 358 ; No. 22, p . 390 ; No. 23,

p . 390 .

MA TTER IN DISPU TE,

to justify appeal to Supreme Court , must exwed A ct of 1 875,

p . 354 .

defin ition of, 26.

to justify appea l to Circuit Court, must exwed 350 , p. 296.

MEA SU R E,

of reward in salvage cases, 87 ct seq.

of liability of tug to tow,
225.

of damages in cases of collision , 228 .

MEN,

supplyin g, when a salvage service, 44 .

MESNE PR OCESS. See Pn ocsss.

imprison men t on , abolished, A dmiralty R ule 47, p . 332 .

when wa rra n t of arrest un der, may issue, A dmiralty R ules 2, 7, pp . 317,
31 9 .

n ot to issue till libel filed, A dmiralty R ule 1 , p. 31 7

MESSENGER ,
wh en a salvor, 43.

MILITA R Y SALVA GE. See SA LvA eE.

defin ition of, 49.

laws as to, 49—51 .

wha t con stitutes a case for, 51 , 52.

righ t to, 52.

MINOR S,
share of salvage reward, 1 63.

as receivers of salvage advan ces, 163.

MISCONDU CT,

the rule as to , applies to false represen tation , spolia tion , an d smugglin g,
1 76.

of first sa lvors by aba n don men t, effect on secon d set, 83.

redun proportion of salvage for, 1 77.
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MISCONDU CT con tin ued .

effect of n egligen ce or, on amoun t of salvage, 1 71 , 1 79 .

forfeiture by salvor for
, 1 71 .

in sta n ces of, 1 72— 1 74 .

dimin ution of salva g e for, 1 71 , 1 77.

obtrudin g services as salvors is, 1 72.

eviden ce of accepta n ce of salvage service, 1 73.

refusin g further salvage a ssista n ce m ay be, 1 73, 1 76.

ex orbita n t dema n d for salvage is, 1 73.

must be con n ected with service as salvor, 1 73.

bad faith is
,
for which salvage is dimin ished, 1 74.

by bad faith in sa lvor, A merica n law as to, 1 74 .

a s to effect of bad faith in salvor, 1 74.

by robbery by salvor, effect of, 1 74.

by embezzlemen t forfeits salvage, 1 76, 1 77.

by robbery by salvor, A merican law as to, 1 74.

by salvor, effect of subsequen t n egotiation s on , 1 75.

pleadin g charge of, 1 75.

to be pleaded , when , 1 75.

by tamperin g with log, 1 77.

eviden ce of
,
must be con clusive, when , 1 73.

on the part of the master, effect of, on claim of own er, 1 75.

MISJOINDER ,
of pa rties libella n t, 254.

MISSISSIPPI R IVER ,

salvage on the, 16.

MIXED,

cases called, 76.

MOIETY. See DEEELIcr ; OWNEn s ; SALVA GE.

MONEY,
when subject of salvage, 1 9 .

foun d on drown ed person s n ot subject to salvage, 1 70 .

paid on ten der remain s in registry, when , 261 .

MONITION,

a n d service by n otice, a good attachmen t , 22.

mesn e process may be by, A dmira lty R ule 2, p . 31 7.

for delivery of ship’s appurten a n ces, R ule 8 , p . 31 9 .

when the res is arrested, the marshal publishes a , 255.

MOR TGA GES,
where several, secured in a body, a g gregate th e appealable amoun t, 315.

held by salvors do n ot deprive them of cla im to salvage, 1 86.

MOTION,

for better security, when libella n t may make, A dmiralty R ule 6, p . 31 9 .

MU R DER ,

admiralty jurisdiction ex ten ds to, wh en , 33.

MU SICIAN,

en gaged as such on ly, is n ot a marin er, 241 .
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NEU TR ALS,
when en titled to salvage, 50 .

NEW EVIDENCE, R ule 1 2, No. 2, p . 340 .

NOMINE EXPENSA R UM
a fix ed sum allowed in stead of costs, when , 288.

OATH,

whether an swer required to be un der, 324, 326, 332.

cla im verified by, 269 ; A dmiralty R ule 26, p . 326.

OB LIGATION,

of steamer to avoid collision , 208.

of steamer to slacken speed, 21 0 .

of vessels to ex hibit ligh ts, 21 1 —21 3.

OB STR U CTIONS,
of cha n n el, wha t are n ot, 6.

OB TR U DING,
dimin ution of salvage for, 1 76.

vessel in jured through , may sue in pm on am, 15.

OFFENCES . See CR IMES AND OFFENCES.

OFFICER S AND CR EW OF THE NAVY,
as salvors, 73, 74 .

salvage award to
, 1 41 .

OFFICIAL PER SONS
,

may become salvors, when , 73.

OHIO R IVER ,
salvage on th e, 1 4 .

coal- barge adrift on , may be the subject of salvage service, 1 6.

OMISSION,

of ligh ts defea ts recovery in collision , when , 21 2.

of preca ution s a fault, 21 2, 223.

ONUS PR OB A NDI,

in a ction s for collision , 224 .

wh ere sa lvin g vessel in jured or lost, 99.

in salvage agreemen t, 1 23.

of miscon duct of salvors, 1 73.

on appella n t , 271 , 309 .

as to ex emption from duties, 272.

OR DER S,
of master, salvors boun d to obey, 78.
of master for supplies, &c. , a presumption of n ecessity, 1 91 .

OWNER S. (See U . S . R ev. Stat . 4282, See SA LVA GE SALvon s.

proportion of sa lvage between crew an d, 1 36, 1 44- 1 48, ISO- 152.

repa irs by, deduction for, 1 49, 150 .

havin g paid sa lvage claims on cargo, have lien on it, 1 65.
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OWNER S con fin ed .

of a steamer performin g salvage services, 94, 1 49 .

of a fishin g-boa t performin g salvage services, 151 .

salvage awa rd , when sa lvin g a n d sa lved vessels belon g to the same, 151 .

shares gen erally n ot above a moiety, 1 45.

effect of award to, o n sepa ra te claim of crew, 151

A merican law as to proportion to, 152.

ha ve n o lien for in suran ce of collidin g vessel, 1 90 .

when boun d by salvage agreemen t of master, 1 1 3.

claim of
, to sa lvors

’

sh a res of appren tices , 1 39 .

limita tion of liability of. (See U . S . R ev. Sta t . 4282,

of salvin g vessel, when en titled to custody of property sa lved, 1 82.

how far liable, when pilot on board , 225.

when person ally liable for wages, 238.

forms of libel by, No . 6, p . 361 ; No . 1 8, p. 382 ; No. 1 9, p . 384.

when perso n ally liable for salvage, 246.

in sta n ces of salvage reward to, 152.

PA R ENT,

may libel for abduction of son , 32.

PA R OL EVIDENCE,

when admissible to ex plain bill of ladin g, 267.

PA R TICIPATION,

sh are of salvor refusin g, 153.

PA R TIES,
in collision by join t act of two, when both may be made, 229 .

all cc - salvors may be made, in on e suit, 248 .

PA R T—OWNER S, CO—TENA NTS, OR PA R TNER S IN SHIPS,
suits between , 29 .

forms of libels by, Nos. 35—37, pp . 41 0—4 1 2.

PA R T PER FOR MANCE,

of salvage service, when to be paid for, 77.

PA SSENGER ,
ship, sa lvage by, amoun t awarded to, 98, 1 49 .

steamer, salvage of, amoun t awarded for, 57.

PA SSENGER S,
their con tract for carriage, 27, 33.

in ships saved, cla imin g to be sa lvors, 57.

when en titled to salvage, 57.

mon ey on drown ed, n ot subject to sa lvage, 1 70 .

form of libel by female, for immodesty, &c .
, No. 27, p . 396.

form of libel by, for viola tion of con tract , No . 1 2, p . 373.

form of libel in rem for n eglect to supply provision s to, No. 1 3, p .
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PAYMENT,
made on salvage to be set out in libel, 1 00.

PER IL,

how far requisite to salvage, 38, 39 .

vessel
’

s position as eviden ce of, in salvage, 39 .

PER ISHA B LE GOODS,
when maybe sold, or delivered to claiman t, 255, 262—265 A dmiralty R ule
1 0, p . 320 .

PER SONAL INJU R IES,
admiralty has jurisdiction in action s for, on n avigable waters, 31 .

PER SONAL PR OPER TY,
of the U n ited States liable to sa lvage, 1 70

forms of libel, 355- 386.

PETITOR Y A ND POSSESSOR Y SU ITS,
within admiralty jurisdiction , 29 .

process in , shall be by arrest of ship an d by mon ition , A dmiralty R ule 20,
p . 323.

forms of libels for, Nos. 35—37, Pp . 41 0—41 2.

PIER ,

admiralty h as n o jurisdiction over derrick on , 21 .

PILOT,
salvage by, 43, 65—67.

jurisdiction over, 28 .

where vessel in distress, 65, 1 38 .

remain in g by vessel, 65.

actin g outside voca tion ,
66.

ambiguous sign a l for, 66- 68 .

pilotage by un licen sed, 238 .

salvage award to, 1 38 .

wh en on board, h ow afi
'

ectin g damages for collision , 225.

is e scama n , when , 234 .

when may be sa lvor, 65, 66.

PILOTA GE,

compulsory, effect of, 225.

in suits for, how libella n ts may proceed, A dmiralty R ule 1 4, p . 322 .

suit in rem for, No. 4, p . 359 .

when deemed salvage service, 68 .

fees, claims for, within admiralty jurisdiction , 28.

PIR A CY,
ca ses of, with in admiralty jurisdiction , 29 .

PIR A TES,
rescue of vessel from, 46.

PLA CE,

where service ren dered, jurisdiction limited by, 15.
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PR IOR ITY con tin ued .

in brin gin g suit, 1 97

of lien for seaman
’

s wages, 1 97.

when postpon ed by law of reta lia tion
, 1 97.

PR IVA TEER S,
sa lvage of vessel, &c . , by . (See U . S. R ev. Stat.

PR IZE,

practice to allow further proof in , 270 .

cases of, cogn izable ex clusively in District Courts, 1 , 30 .

in cases of, salvage deman dable on recapture, 49 .

PR OB A TA ,
A LLEGA TA ET

,

decree must be “m adam, 258.

PR OCEEDINGS,
filin g of claim an d an swer, or ex ception s, in , 256.

how regula ted , 251 .

in suits for salvage service, 246.

n ote accepted for services must be filed in , 299 .

stay of, 246.

PR OCEEDS,

ma rsha llin g of, 1 97.

brought in to court, how, A dmiralty R ule 38, p . 329.

party havin g in terest in ,
may in terven e, how, A dmiralty R ule 43, p . 331 .

mon ition to brin g in , A dmira lty R ule 38, p . 329 .

of sale, when Md in to the registry, A dmiralty R ule 41 , p . 330 .

PR OCESS . See FIN AL PR OCESS ; MESNE PR OCEEDS .

of arrest, in wha t ca ses abolished, A dmiralty R ule 47, p . 332.

n ot to issue un til libel filed, 253 ; A dmiralty R ule 1 , p . 31 7.

n a ture of mes n e, in suits in A dmiralty R ule 2, p . 317.

how served , A dmiralty R ule 1 , p . 31 7.

n a ture of, in sa il: in rem, A dmiralty R ule 9, p . 31 9 .

n otice ofreturn of, an d hea rin g, how given , A dmiralty R ule 9, p . 31 9.

is a warra n t, when the libel is in rem
,
255.

in petitory an d possessory suits, Admiralty R ule 20 , p. 323.

in case of dismissal of suit, clerk to issue proper, S. 0 . R ule 24, No. 5,

p . 342.

fin al, A dmira lty R ule 21 , p . 323.

PR O CONFESSO, A dmiralty R ule 29 , p . 326.

wh en matter of ex ception taken , 269 .

PR OCTOR S,
fees of, 293.

PR O FOR MA ,

decrees, Supreme Court has jurisdiction of
,
307.

PR OHIB ITION,

requisites of petition ofwrit of
, 250 .

Supreme Court may issue, to District Court . (See U . S. R ev. Stat .
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PR OOF. Sec EVIDENCE.

of miscon duct, on us of, 1 73.

PR OOF OF A G R EEMENT. See A G R EEMENT.

for aba n don men t of salvage, 1 1 1 , 1 1 2.

PR OPER TY. See PU B LIC PR OPER TY .

sales of, how made, A dmira lty R ule 41 , p . 330 .

PR OPER TY R ISKED,

effect of, on amoun t of sa lvage award, 87, 99.

PR OPER TY SAVED,

value of, as affec tin g rate Of sa lvage, 1 06.

PR OPOR TION OF PR OPER TY SAVED,

to amoun t awa rded . See APPOR TIONMENT.

PR OVISIONS,
seaman en titled to double wages, if sh ip sail without qua n tity of, required
by sta tute , 238 .

PU B LIC PR OPER TY,
is liable to con tribute to salvage, 1 70 .

releasin g, from a ttachmen t . (See U . 8 . R ev. Sta t.

paymen t of stipula tion for. (See U . S . R ev. Sta t .

preserva tion , sale, or collection of. (See U . 8 . R ev. Sta t.

Q .

QU A NTUM MER U IT,
n ot the guide in awardin g salvage, 88

QU A SI CONTR ACTS,
when of admiralty jurisdiction , 1 0 .

QU A SI DER ELICT,

liberal salvage compen sa tion in , 80 .

R A CING . See COLLISION .

R AFT,

of lumber, 15.

whether within admiralty jurisdiction , 1 1 .

R ANSOM,

con tract of, within admiralty jurisdiction , 29 .

R A TE,

of allowa n ce in salvage cases, 87. 90 , 91 , 1 07, 1 44,
of allowa n ce in collision cases, 227, 228 .

of allowa n ce in cases of derelict, 81 , 82, 103.

of speed of steamers , 210 .

R ECAPTU R E,

sa lvage in case of, 53.

salvage in lieu of prize mon ey, in cases of, 49 .
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R ECEIPT,

bill of ladin g con sidered as
, 267.

proof by, is subject to rebuttal
,
267.

for salvage by master a n d own er, 1 40 .

by ign ora n t salvor will be open ed up, 267.

R ECOR D,

on appeal, what it sh all con tain , 31 6 A dmiralty R ule 52, p . 334. (See
also S. 0 . R ule

on appea l from District Court, to be made up by the clerk, A dmiralty
R ule 52, p . 334.

R ECOVER Y,
righ t of, 236, 238, 246, 247.

proceedin gs for, in suits for salvage, 946.

of damages in case of collision , 224, 227, 228.

R EFER EES,
question of fact maybe submitted to, 274.

R EFER ENCE,

to commission er, 292 ; A dmiralty R ule 44 , p . 331 .

R EFU SA L,

to assist in salvage, effect of, on proportion , 1 43.

of seaman to work on Sun day, 231 .

R EGISTR Y,
proceeds of sale wh en paid in to the, 981 A dmiralty R ule 41 , p . 330 .

admiralty jurisdiction h as n o regard to, 38 .

paymen t of un appealable amoun ts out of appea lable amoun t in , 982.

R EHEA R ING,

when will be refused , 279 .

when may be gra n ted, 280 .

for further proof or to supply omission s, 270 .

is n ot subject of appea l, 296.

on rescission of decree, court may gran t, when , A dmiralty R ule 40, p . 330 .

R ELEA SE,

parties who wish to effect, of property must file sworn Claim , 255.

R EM, IN . See FOR MS .

in proceedin gs, the process sha ll be bywarran t of arrest, when , A dmiralty
R ule 9 , p . 31 9 .

in suits
, court may order the property to be delivered to the marshal,

when , A dmiralty R ules 8, 38, pp . 31 9 , 329 .

forms of proceedin gs, Nos. 1 — 20 , pp . 355—386.

actual seizure n ecessa ry in a suit , 22, 23.

R EMEDY. See A DMIR A LTY R U LES .

ofmaster for wages, 202.

of seamen for wages, 239 ; A dmiralty R ule 1 3, p . 321 .

for n eglect to furn ish provision s to a passen ger, No . 1 3, p . 376.

for sh ort allowan ce of bread to seama n , No . 1 7, p . 381 .
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R EVISED STATU TES OF THE U NITED STATES — con tin ued .

District Courts a lways open , for wha t purposes. See sect . 574, p . 345.

witn ess, when n ot ex cluded . See sect. 858, p . 345.

deposition s dc ben e esse. See sect. 863, p . 346 ; sect . 864, p . 348 sect .

865, p . 348 .

dedimus potcsta tem a n d in p erp etuam rei memoriam. See sects . 866—868 ,

p . 349 ; sect . 869 , p . 350 ; sect . 870 , p . 351 .

letters roga tory. See sect . 875, p . 351 .

court may make orders in vaca tion . See sect . 940, p . 352.

when ma rshal shall stop process. See sect . 941 , p . 352.

appeal to Supreme Court within two years, when . See sect. 1 008,

p . 352.

R EWA R D. See A PPOR TIONMENT.

in salvage services
, prin ciples of, 36 cl seq.

proportion of, allowed in salvage cases, 87 et seq.

R ETU R N,

ofma ster a n d crew, in question of derelict, 78- 80 .

R IGHTS,
of seamen , 231 .

to damages, 236.

what essen tial to establish , to salvage, 37.

R ISK,
to sa lvors , effect of, 1 00 , 1 0 1 .

n ot esse n tia l in salvage, 1 00 , 1 01 .

to tug, effect of, on claim to salvage, 69.

a s affectin g salvage award, 1 00, 1 0 1 .

R IVAL SALVOR S . See SA LVOR S .

R IVER NA VIGA TION,

temporary in terruption of, does n ot affect ch aracter of stream, 5.

R IVER S,
public, admiralty h as jurisdiction over, 5.

Western , less salvage award on , than on the high sea s, 1 34.

salvage in , 1 34.

R OB B ER Y,
by salvors , effect of, 1 74 .

America n law as to effect of, on salvors
’

claim, 1 74.

by salvor, effect of n egotiation on , 1 75.

R U LE,

n o strict, ca n be laid down as to salvage award, 87.

R U LES,
of pleadin gmust be complied with , 260 .

of U n ited States Supreme Court in A dmiralty, 31 7—338 .

of pra ctice in U n ited Sta tes Supreme Court, 339- 343.

of n aviga tion n ot in flex ible, 216.
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R U LES con tin ued .

A DMIR A LTY, s r U NITED STA TES SU PR EME COU R T.

1 . Process, issue a n d service of, R ule 1 , p . 31 7.

2. Mesn e process, in suits in p ersarum, n a ture of, R ule 2, p . 31 7.

3. B ail, summary process in suits in person am, R ule 3, p . 31 8 .

4 . A ttachmen t, when may be dissolved, R ule 4 , p . 31 8.

5. B on ds or stipula tion s , how taken , R ule 5, p . 31 8 .

6. B ail, when reduced , n ew sureties, when may be required, R ule 6,

p . 31 9 .

7. A rrest, when warra n t may issue, R ule 7, p . 31 9 .

8 . Tackle, a n d other appurten a n ces, how possession obtain ed, R ule 8 ,
p . 31 9 .

9 . I n suits in rem, process, n ature of, R ule 9, p . 31 9 .

1 0 . Perishable goods, when may be sold, or may be delivered to claim

an t, R ule 1 0 , p . 320 .

l l . Ship, when may be delivered to claima n t, R ule 1 1 , p . 320 .

1 2. Suits by material-men , how libella n t may proceed, R ule 1 2, p . 321 .

1 3. Marin er
’
s wages, suits for, how libella n t may proceed, R ule 1 3, p. 321 .

1 4. Pilotage, suits for, how libella n t may proceed, R ule 1 4 , p . 322.

15. Collision , h ow libella n t may proceed in , R ule 15, p . 322.

1 6. A ssault an d battery, suits for, R ule 16, p . 322.

1 7. Hypotheca tion , suits foun ded on , R ule 1 7, p . 322.

1 8 . B ottomry bon ds, suits on , R ule 1 8 , p . 322.

1 9 . Salvage, suits for, R ule 1 9 , p . 323.

20 . Petitory a n d possessor
?

suits, R ule 20, p . 323.

21 . Fin al decrees, how on orced, R ule 21 , p . 323.

22. In forma tion s a n d libels of in formation , R ule 22, p . 324.

23. In sta n ce causes, libels in , R ule 23, p . 324 .

24 . A men dmen ts to libels an d in forma tion s , R ule 24, p . 325.

25. Costs, security for, when required, R ule 25, p . 325.

26. Claima n t of property, verifica tion a n d stipula tion , R ule 26, p . 326.

27. A n swer, requisites of, R ule 27, p . 326.

28 . Ex ception to a n swer
,
for wha t, R ule 28, p . 326.

29. Default, p roceedin gs thereon , R ule 29, p . 326.

30 . Further a n swer, may be compelled, R ule 30 , p. 327.

31 . A llegation s, which defen da n t may object to a n swer, R ule 31 , p . 327.

32. In terroga tories propoun ded to libella n t , R ule 32, p . 327.

33. A n swer to in terrogatories by libella n t or by defen dan t, R ule 33,
p . 328 .

34 . In terven or, to give stipula tion , R ule 34, p . 328 .

35. Stipula tion s in R ule 35to be as prescribed by R ule 5, as amen ded ,
R ule 35, p . 329 .

36. Ex ception s , maybe taken , to wh at, a n d effect of, R ule 36, p . 329 .

37. Foreign a tta chmen t, — ga rn ishee, R ule 37, p . 329 .

38 . Freigh t or other proceeds of property, when may be ordered to be

brough t in to court , R ule 38, p . 329 .

39 . Dismissal of suit, when , R ule 39 , p . 330 .

40 . R escin din g decree, when , R ule 40 , p . 330 .



490 INDEX.

R U LES con tin ued .

41 . Property, h ow sold, an d proceeds, how disposed of, R ule 41 , p . 330 .

42. Mon ey in the registry, how disposed of
,
R ule 42, p . 330 .

43. In terven or, p ro in teresse sue, R ule 43, p . 331 .

44 . Commission er, referen ce to, when , R ule 44, p . 331 .

45. A ppea ls from District to Circuit Court, R ule 45, p . 331 .

46. Practice, District an d Circuit Courts, when to regula te, R ule 46,

p . 332.

47. B ail, when taken , a n d imprison men t for debt, where abolished, R ule
47, p . 332.

48 . Twen ty- seven th rule, when it sh all n ot apply, R ule 48, p . 332.

49. Further proof in Circuit Court on appeal, R ule 49 , p . 332.

50 . Oral eviden ce in Circuit Court on appeal, R ule 50, p . 333.

51 . R eplication n ot allowed, R ule 51 , p . 333.

52. R ecords on appea l to Circuit Court , h ow made up, R ule 52, p . 334.

53. Cross- libel, respon den t to give security, R ule 53, p . 335.

54. Limitation of liability, how claimed, R ule 54, p . 336.

55. Proof of Claim to be made before a commission er, R ule 55, p . 337.

56. Own er may con test liability, R ule 56, p . 337.

57. Jurisdiction , in wh a t Dis trict Court, R ule 57, p . 337.

58. R ules rela tin g to limita tion of liability shall apply in Circuit Court ,

R ule 58, p . 338 .

59 . Claiman t may pray process again st an other vessel, R ule 59, p . 338.

Or THE U NITED STA TES SU PR EME COU R T, A PPLICA B LE IN A DMIR ALTY .

8 . R ecords
, to wh a t con fin ed , A men dmen t to R ule 8, p . 339 .

9 . Docketin g the cause a n d filin g the record, R ule 9 , p . 339

1 2. Further proof, sha ll be by commission , R ule 1 2, p . 340 .

24. Costs on dismissa l
,
on aflirman ce, a n d on reversal, U n ited Sta tes

ex empt , R ule 24, pp . 341 , 342.

29. Superseded : bon ds in Circuit Court, R ule 29, p . 342.

SA ILMAKER S,
employed on shipboard, are seamen , 169, 234.

SAILS ,
when delivered in to custody of the marshal, Admiralty R ule 8, p . 319 .

SA IL- VESSELS,
wha t are, 21 6.

meetin g of, 21 8 .

crossin g of, 21 8 .

meetin g steamer, 21 8, 21 9 .

duty of
,
to avoid collision , 21 9 .

SALE
,

ofperishable goods, wh en may be made, 255 A dmiralty R ule 1 0, p . 320 .

of salvage, when void, 155, 1 62.

of ship, when may be ordered, A dmiralty R ule 1 1 , p . 320.
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SALVA GE con tin ued .

of vessel, &c . , by privateers . (See U . S . R ev. Sta t . 933 )
mails n ot liable to, The Schoon er Mercha n t . (See 2 Pa rson s, S . A .

303 ; Marvin ,

seamen ca n n ot aba n don claim for, U . S . R ev. Stat . 4535; pp . 155— 1 60,
1 62.

effect of ign ora n ce of master in , 43.

A merican decision s as to crew claimin g, 74.

will n ot lie for goods on la n d, 247.

steam - vessels en couraged in , by liberal compen sa tion , 90 , 1 44.

by a n d to steam -vessels, reward for, higher tha n for sailin g-vessels, 90 .

low ra te of
, allowed, when , 91 .

to en title a party to, possession must be lawful, 1 05.

upon freigh t, how treated, 1 07, 1 70 .

effect of local custom as to seama n
’

s claim for
,
1 63.

customs duties should be pa id before computin g of
,
1 70 .

U n ited Sta tes property liable to con tribute to, 1 70 .

in wha lin g an d fishin g voyages, crew con tribute, 1 70 .

eviden ces of debt, va lue, or title n ot subjects of, 1 70 .

mon ey foun d on drown ed passen gers n ot subject of, 1 70 .

clothin g of ma ster a n d crew n ot liable to, 1 70, 1 71 .

bullion in trun k of passen ger liable for, 1 71
when own ers person a lly liable for, 246.

claim for, en titled to priority over claim of mortgages, 1 98 .

n o preceden t of common
- law suit for, on the high seas, 247.

SALVA GE A GR EEMENT,

n ot ren dered void by false represen tation s of value of ca rgo, 1 1 2.

suppression of in formation as to vessel
’

s con dition may vitia te, 1 1 2.

master may bin d own er by, when , 1 1 3.

if tain ted with fraud, will n ot be recogn ized as again s t the own er, 1 1 3.

ign ora n ce of a foreign shipmaster will affect, 1 1 3.

is bin din g, wh en rea son able, a n d without fraud or mistake, 1 1 3.

made by master bin ds the vessel, but n ot th e crew, 1 1 3, 1 21 .

to th row the whole ex pen se on Ca rgo, n ull, 1 1 3, 1 75.

wh en reckless, n ot recogn ized, 1 1 4.

will n ot be en forced, if in iquitous, 1 1 4, 1 1 9 .

for salvage of sh ip alon e, will n ot be sa n ction ed, 1 20 , 1 75.

for recovery of cargo of sun ken vessel sustain ed, 1 20 .

will n ot be upheld, if advan tage taken of ign oran ce or distress, 1 20, 1 21 ,

1 24 .

will n ot be upheld, if un just or in equitable, 1 21 .

bin ds on ly pa rties con currin g in it, 1 22.

will n ot be set aside merely on accoun t of h ard bargain , 1 22, 1 24.

will n ot be affected by subsequen t ch a n ge of wea ther, 1 22.

on us p roba n di in , 1 23.

when set up in bar of claim, 1 23, 1 28 .

will n ot be upheld, if ex orbita n t, 1 24, 154.
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SALVA GE A GR EEMENT con tin ued .

presumed p rima fa cie to be fair, 1 25.

for specific compen sa tion does n ot alter n a ture of service, 1 26.

in sta n ces of con struction of, 1 27, 1 28 .

made by master bin ds in surer, 1 28.
aba n don men t -of

, 1 23.

when , pleaded, amoun t must be paid in to court , 1 23.

SALVA GE AWA R D,

amoun t of, in discretion of court , 87, 1 71 .

may be for more tha n is dema n ded , 89 .

steamers en titled to grea ter, than other vessels, 94, 1 49 , 152 .

steamers employin g fire-ex tin guishin g gases given more liberal, 95.

time, a s an elemen t in rela tion to , 96- 98 .

value of property risked by salvors con sidered in fix in g, 99.

added to, for loss or damage sustain ed by salvors, 99 .

added to, for ex tra ex pen ses in curred by sa lvors, 99, 1 08.

added to, for loss of fishin g or sealin g season , 1 00 , 151 .

added to, for loss of ca rgo of ice, 1 00 .

added to, for paymen ts in respect of the damage or deten tion of the salvin g
vessel, 1 00 .

risk as affectin g, 1 00 , 1 01 .

as afi
'

ected by deviation
, 1 01— 1 03.

affected by value of property salved, 1 06.

in case of derelict, 8 1 , 82, 1 05.

as in case of derelict, where aba n don men t an d salvage cargo simultan eous,
80 .

in creased, when services great, a n d value saved small, 90 .

in proportion to n umber of vessels actually required, 85.

n o strict rule as to amoun t of
, ca n be laid down , 87.

amoun t of, in creased as in cen tive a n d premium, 89, 1 71 .

te n den cy n ow to lower amoun t in , 1 28 .

in sta n ces of, 1 30— 1 38, 1 44, 1 47, 1 48 .

less on Western rivers tha n on the h igh seas
, 1 34.

apportion ed amon g the parties by the court , 1 35.

given to pilot, 1 38 .

given to diver, 1 38.

receipt for, by master a n d own er, effect of, 1 40 .

to n avy officers an d crew
, 1 41 .

decreed in favor of part of crew, when , 1 42, 1 43.

in terest on
, 251 .

when sa lvin g a n d salved vessels belon g to same own er, 151 , 251 .

SALVA GE SER VICE,

is of admira lty jurisdiction , 29 .

in gredien ts of, 37 38 .

lyin g by vessel as 41 .

brin gin g derelict in to port is, 45.

ren dered from the la n d, 76.
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SALVA GE SER VICE con tin ued .

ex orbita n t con tracts for, will n ot be en forced, 88.

as to suits for, to sh ips ofwar, 94 .

custom authorizes master to employ vessel an d crew in , 1 23, 1 39.

un der ex press con tract, 1 26.

h as priority over gen eral average, 1 69 .

goin g to sh ip is a part of, 1 87

ferry-boa t on th e Ohio R iver may be th e subject, 1 4.

SALVOR ,

ba r- keeper decreed , 68.

ship
- own er as, 59, 61 .

h irer of ship as, 60, 61 .

boat -own er as, 62.

has n o right to crea te lien on vessel, when , 1 87.

own er of cargo, wh en may be, 62, 63, 1 39 .

SALVOR S,
duties an d obligation s of, 1 80, 1 81 .

all en titled to sha re in reward ,

risk to, n ot essen tial in salvage, 38 .

righ ts of, n ot affected by temporary leavin g, 1 86.

where, en gaged by sh ip, 41 .

claim of, en titled to priority over subsequen t debts, when , 1 98.

commun ica tin g with salvin g ship, 43.

differen t sets of, 39, 77, 82, 84, 85.

who may be, 543, 55.

crew gen erally may n ot be, 55.

suits by, may be in rem or in p erson am, 21 , 947.

if vessel aban don ed, crew may be, 55.

boun d to avail themselves of n ecessary assista n ce, 83.

deten tion ofderelict by, 1 81 .

rival, distribution between , 84—86.

shares of, dyin g before apportion men t, 1 63.

corpora tion s as , en couraged by liberal reward, 94.

crew, when actin g outside limits of duty, as, 55.

passen gers as, 1 39 .

n ot en titled to an y specific proportion of property saved, 1 06.

to sh are in depreciation of saved property, when , 1 07.

seamen as, 55.

boun d by con tract for specified sum, 1 1 .

boun d by con tract depen den t on success, 1 1 .

appren tices as salvors, 1 39, 152.

sh ares n ot claimed by, revert to own ers, 153.

n ot boun d by settlemen t by master, without their con sen t, 248.

SALVOR S, FIR ST,
favored , 78, 82, 83.

SALVOR S, SEAMEN A S,

of their own vessel, 231 .

of ships belon gin g to same own er, 931 .
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SEAMEN con tin ued .

en titled to full wages, when , 237.

en titled to wh ole wa g es, when disabled by sickn ess, 237.

SECOND LIB ELLANTS,
awarded sa lvage, 74 .

SECUNDUM A LLEGA TA ET PR OB A TA ,

decree must be, 258 .

SECU R ITY. See STIPU LA TION .

when n ew,
may be required, A dmiralty R ule 6, p . 31 9 .

in cases of perish able goods, A dmira lty R ule 1 0, p . 320 .

on delivery of ship to claima n t, A dmiralty R ule 1 1 , p . 320 .

for appea ra n ce a n d abidin g by orders of court , A dmiralty R ule 3, p . 31 8 .

for a tta ched property to h ave a ttachmen t dissolved, A dmiralty R ule 4,

p . 31 8 .

for costs, wh en , A dmiralty R ule 25, p . 325.

by in terven or, when , A dmiralty R ule 34 , p . 328 .

pa rty claimin g property to furn ish , when , A dmiralty R ule 26, p . 336.

SEDENTE CU R IA ,

appeals must be brough t, 304 .

SEIZU R E,
by warra n t of arrest , A dmiralty R ule 9, p . 31 9 .

jurisdiction of
, 23, 33.

SER VICES,
wh en salvage, 37, 38, 41 , 45, 76, 1 26, 1 87.

when n ot, 37 et seq.

of pilot, when deemed salvage, 43, 65
—67.

of steam - tug, when held salvage, 46, 71
—73.

must be ma ritime to secure lien , 1 94.

SET—OFF. See CR OSS -LIB EL .

in claim for proportion of salvage, 1 63.

loss by seaman ’

s crime may be, 240 .

SHA R E,

who en titled to, in salvage award, 1 39 .

larger, given ,
when , 151 .

SHIP. See VESSEL .

suit for possession of
,
by coeten a n t

, Form 35, p . 41 0 .

suit by pa rt -own er for sale of, Form 36, p . 41 1 .

suit by cc - ten a n t for safe return of, Form 37 p . 41 2.

when delivered to cla iman t , A dmiralty R ule 1 1 , p . 320 .

wh en may be sold, A dmiralty R ule 1 1 , p . 320 .

SHIP A GENT,

claim for salvage by, when it will lie, 73.

SHIP A GR OU ND,

floatin g a , 45.

SHIP A ND CA R GO ,

con tribution to salvage by, 1 39, 1 65, 1 69 .
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SHIP AND FR EIGHT,

when boun d by bottomry, 22, 322.

SHIP A LONE,

agreemen t for salvage on , void, 1 20, 1 75.

SHIP, A PPA R EL OF,

with in admira lty jurisdiction , 1 9 .

SHIP- B R OKER ,
h as n o lien , when , 203.

SHIP— B U ILDER ,

wheth er, services maritime, 1 4, 1 99, 200 .

SHIP—CA R PENTER ,
when he has n o lien for repairs, 1 94 .

SHIP, DOMESTIC,

lien on
, 28, 1 93, 1 98 ; A dmiralty R ule 1 2, p . 321 .

SHIP- KEEPER ,

in port, has n o lien , 205.

of domestic vessel, ca n n ot sue in person am in admiralty, 205.

SHIP—OWNER . See A PPOR TIONMENT.

when en titled to cla im sa lvage, 59, 60 .

h as a lien on ca rgo for freigh t, 205.

limita tion of liability of. (See U . S. R ev. Stat . 4282,

liable for torts ofmaster, when , 32.

SHIPPER ,

when an d when n ot en titled to share in salvage award, 62, 63, 1 39 .

SHIPS AND VESSELS,
limita tio n of liability of own ers of. (See U . 8 . R ev. Stat . 4282,

form of proceedin g un der ac t limitin g liability of own ers of, No. 65,

p . 427.

SHIPWR IGHT. See MA TER IA L-MEN .

when he h as n o lien for repairs, 1 94.

SHIP—YA R D,

claim of own er of, 15.

SIGNAL ,

ambiguous, wh en , is sign a l of distress, 66—68.

ligh ts, 21 2, 21 3.

of dis tress, 68 .

SIR R . J. PHILLIMOR E,
on ten der, 261 .

SPECIA L CIR CU MSTANCES,
as affectin g rules of n avigation , 21 7.

SPECIE,

salvage of, 1 65— 1 68 .

SPEED,

of steamers, regula tion of, 21 0 .
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SPOLIA TION,

is of admiralty cogn izan ce, 29 .

by force, 29 .

STA TE COU R T,

h as jurisdiction ,
wh ere ex press promise to pay salvage, 24.

may en tertain bill in equity to redeem goods from lien , when , 24 .

STA TE LAWS,
can n ot affect admiralty jurisdiction , 24.

ca n n ot affect salvage, 1 70 .

may create lien s on domestic vessels, wh en , 1 99 .

can n ot provide for their en forcemen t in rem,
1 99 .

as applicable to eviden ce, 266.

STA TES ,
of th e U n ited Sta tes foreign to each other, wh en , 1 92.

admiralty jurisdiction can n ot be con ferred on the courts of the, L

STA TU TE OE JU NE 7, 1 872,
does n ot apply to B ritish vessels, 232.

STA TU TES. See R EVISED STA TU TES or THE U NITED STA TES.

STAY OF EXECU TION,

or discharge of property, 255.

STAY OF PR OCEEDINGS,
where equitable action of n ullity has been in stituted, 246.

STEAMB OA TS,
to soun d whistles in fogs, 21 1 .

STEAMER S . See COLLISION.

rules of n avigation as to, 21 6 et seq.

amoun t awarded to, for sa lvage services, 90 .

time occupied by, in ren derin g sa lvage services, 96
—98 .

apportion men t Of sa lvage to sa lvin g, 1 49 .

stra n ded , when service to , is n ot salvage service, 47.

duties of, to avoid collision , 209 .

en couraged by libera l compen sa tion in salvage, 90, 1 44.

salvage by an d to, higher th a n for sail-vessels, 90 .

STEAM—TU G,

services of, wh en salvage, 46, 71 - 73.

STEAM—VESSELS . See STEAMER S .

wh at a re
,
21 6.

STEAM- WHISTLE,

to be soun ded in fogs, 21 1 .

STEVEDOR ES,
as to admiralty jurisdiction over suits by, 1 94.

as to lieu of
, 1 94 .

STEWA R DS,
are deemed marin ers, 234 .
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SU B PCENA S,
for witn esses, how regulated, 268.

SU CCESS,
of salvors

’

efl
'

orts essen tial
,
39

, 40 .

SU IT. See J U R ISDICTION ; LIB EL .

in person a m,
mesn e process in , A dmiralty R ule 2, p . 317.

for salvage, jurisdiction of courts of admira lty over, 29 .

certain property in , to be brough t in to court, A dmiralty R ule 38, p . 329 .

for embezzlemen t, &c . , on board ship, A dmiralty R ules 54—58, pp . 336

338 .

in cases of seizure
, process in , A dmira lty R ule 9, p . 31 9 .

when
,
may be brough t by seamen , 238.

in rem, property in possession of third person , how Obtain ed in
, A dmiralty

R ule 8 , p . 31 9 .

in person am, bail how taken in , A dmiralty R ule 3, p . 31 8 .

in p ersom m,
a rrest an d bail in

,
A dmira lty R ule 47, p. 332.

in admiralty may be either in p er
-

30 7mm or in rem, 253.

for salvage may be in stituted again st whom an d wha t, 253.

SU NDAY,
refus al of seaman to work on , 231 .

SU NKEN SHIP OR GOODS,
when derelict, 80 .

SU NKEN VESSEL,

raisin g, a sa lvage service, 45.

own er n ot boun d, in collision , to go to ex pen se to raise, 228.

SU PER FLU OU S SALVO R S,
master may refuse

, 78, 85.

S UPER SEDEA S,

proceedin gs in , U . s. R ev. Sta t . 1 007, p . 344 ; s. 0 . R ule 99, p . 342.

SU PPLEMENTA L ANSWER . See ANSWER .

SU PPLEMENTAL LIB EL . See LIB EL, A MENDMENT or .

SU PPLIES ,
admira lty h as jurisdiction over

, 28 .

SU PR EME COU R T. See A PPEA L ; PEOHIB ITION.

R ules of A dmiralty, pp . 31 7—338 .

has power to regulate practice in admiralty, 252, 253.

gen eral rules applicable in admiralty, Amen dmen t to R ule 8, p . 339 NO.

9 , p . 339 ; NO . 1 2, p . 340 ; No . 24, p . 341 ; No . 29, p . 342.

as to reversal of decree of Circuit Court , 309 , 31 0 .

may issue writs of prohibition to District Court . (See U . S. R ev. Stat .

appea ls from Circuit Court to, 25.

Should determin e wh ole merits of con troversy, 309 .

agreemen t ca n n ot give jurisdiction to, 25.

has jurisdiction of a decree p ro forma , when , 25.
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SU R ETY. See SECU R ITY.

n ew, deman ded , when , 315 A dmiralty R ule 6, p . 31 9 .

must justify by affidavit, 255.

en forcin g fi n al decree again st, A dmiralty R ules 3, 21 , pp.

n ot en titled to priority over previous valid mortgages, 1 87.

SU R GEON,

is a ma rin er, 234.

SU R PLU S A ND R EMNANTS. See R EMNANTS AND SU EPLU SES.

SU R PLU SA GE. See SCA NDAL.

SU R R ENDER ,

of in terest in vessel a n d freigh t, admiralty court may receive, 29 .

SU R VEYS,
jurisdiction of, admiralty has, 29.

TA CKLE,

with in admiralty jurisdiction , 1 9 .

may be ordered in to custody of marshal, when , A dmiralty R ule 8, p . 31 9 .

TEhfl ’OR A R Y A B ANDONMENT. See A B ANDONMENT.

in terruption of n a viga tio n of a river, 5.

TENANTS IN COMMON . See Co-TENANTS ; PA R T~OWNEB ; SHIP.

TEN DAYS,
allowed before action should be brought for wages, 238.

when ac tion for wages may be brough t before ex pira tion of, 238 .

when costs may be awarded, though action brough t before ex piration of,
238 .

TENDER ,

to libella n t, or in court, how made, 260 .

Of costs , practice, when refused, 261 .

Sir R . Phillimore on
, 261 .

when fair, relieves from costs
, 1 47.

common law as to, n ot recogn ized in admiralty, 261 .

TIDE,

n ot a test of admiralty jurisdiction , 4.

TIMB ER ,

sa lvage of driftin g, 45.

TIME,

within which suits may be prosecuted, 1 98.

effec t of, on amoun t of salvage, 96
—98 .

in goin g a n d return in g, 67.

within wh ich a n d when appeals must be made, 302, 304, 305
- 307.

TITLE TO PR OPER TY,
n ot liable to sa lvage, 1 70 .

TOR TS,
are within admiralty jurisdiction , 29 .
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TOR TS con tin ued.

between foreign subjects, 4 .

of passen gers, 33.

locality gives jurisdiction in , 15.
what a re in cluded in , 29 .

TOWA GE. See TU G .

in relation to salvage, 68, 70 .

a lien for, 1 95.

n o lien for un ex ecuted con tract for, 1 95.

TR A NSSHIPMENT,
salvage by, 42.

TR ESPA SS,
libella n t n ot liable for, when , 2.

TR IAL . See EVIDENCE ; PR A CTICE A ND PLEA DING.

by jury, A ct of 1 875, p . 353.

practice in Louisia n a district as to, 274
— 276.

party dissatisfied may apply for n ew, 276.

con tin uan ce of, when gran ted, 277.

TR U STEES,
admiralty courts may appoin t, when , 29.

TU G,
salvage by, 46, 71 — 73.

jurisdiction over, 1 1 .

duty of, un der towage con tract, 69 .

does n ot warran t fulfilmen t of con tract, 69.

obligation of, termin a ted by vis major, 69 .

obligation of, termin a ted by un foreseen dan ger, 69.

when damage caused by miscon duct of, 69 .

in sta n ces of salvage supersedin g towage by, 69 .

risk to, effect of, 69 .

acciden t before commen cemen t of towage by, 69.

brin gin g ba rge with in reach of fire depa rtmen t, en titled to salvage, 46.

in jury to vessel, before commen cemen t of towage by, 6.

effect of con cealmen t of vessel
’

s in jured con dition , on claim of, 71 .

low ra te of sa lvage allowed, when , 70 .

agreemen t of, with vessel in distress, 71 .

when n o agreemen t with , 70 .

ex tra services by, 71 .

TU G—B OA T,

jurisdiction over
, 1 1 .

TU R NB U LL , MA R TIN, CO. v. THE CITIZENS B ANK OF

LOU ISIANA , x x xm
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VA LU E con tin ued .

of cargo, effect of, on agreemen t for fix ed sum, 1 1 2.

of sa lvors
’

property, how ascertain ed, 1 1 1 .

of property risked by salvors, as affectin g salvage award, 99 .

VER IFICATION . See OA TH .

VESSEL . See COLLISION ; LIEN ; NAVIGA TION ; SALVA GE ; SHIP.

wha t is a , 232. (See also U . S . R ev. Sta t.
a t a n chor, 21 4 .

overtakin g a n other, 21 7.

VESSELS,
a ctually required, salvage award in proportion to n umber of, 85.

VICE- ADMIR ALTY COU R TS,
colon ial, authority of practice in , 20.

VIS MA J OR ,

termin a tion of towage con tract by, 69.

con tra ct of seamen dissolved by, 56.

V1771 VOCE,

appeal is usually taken , though sometimes in writin g, 304.

VOLU NTA R Y SALVOR S,
efforts of, must be successful, 37, 39, 40 .

VOYAGE,

defi n ition of
,
235.

pen alty for omittin g to begin , 235.

seamen disch arged by devia tion from, 235.

ch an ge of origin al, is a deviation , 235.

arrest of vessel after commen cemen t of voyage, 250.

WA GES. See SEAMEN .

form of libel for, No . 1 4, p . 378.

freigh t n ot the mother of, 287.

take preceden ce of salvage, wh en , 1 86, 1 87, 239.

three mon ths
’

ex tra , when , 237.

own ers person ally liable for, when , 238 .

seamen h ave th reefold remedy for, 239 .

suit for, when main tain able, 240 .

n ot subject to garn ishmen t, when , 231 .

seamon
’

s claim for, is a person al privilege, an d n ot assign able, 239 .

in suits for, how marin ers may proceed, A dmiralty R ule 1 3, p . 321 .

proceedin gs prelimin ary to commen cemen t of suit in the admiralty
238 .

WA ITER S,
male or female, as marin ers, 241 .
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WA IVER ,

of Objection s to subject -ma tter, 25.

of ex ception s , 256, 308 .

of ma ritime lien , 1 98, 249 .

when delay deemed, 249 .

WA R ,
foreign ship of, sa lvage by , 74 .

WA R R A NT. See A R R EST.

of arrest, seizure by , A dmiralty R ule 9 , p . 31 9 .

of a rrest in suits in person a m, A dmiralty R ule 2, p . 31 7.

WA R - VESSEL,

torts of, by viola tion of n eutrality, 29 .

WATCHMAN . See KEEPER .

services of
, in port , do n ot crea te a maritime lien ,

WA TER —C R AFT,

admiralty jurisdiction over
, 1 0 .

WHA R F,

co n tracts for repairs a t , a re ma ritime, 1 94 .

claims for, a re cogn izable in the admira lty , 9 , 32 .

WITNESSES . See EVIDENCE .

WOMA N ,

may sue in admiralty when doin g marin er’s work, 234 .

WR ECK OF THE SEA ,

within admira lty jurisdictio n , 1 9 .

WR IT OF PR OHIB ITION ,

Supreme Court may issue to District Court . (See U . S . R ev. Stat .

WR ITS . See A TTA CHMENT ; EXEC U TION ; PR OCESS .

YELLOW FEVER ,

distress ca used by, o n vessel, groun d for sa lvage, 53.

U n iversity PM : J oh n Wilso n So n
, Cambridge .




