


U R I S P RUD E N C E

LAW AND ET HICS

PROFESSIONAL ET HICS

EDGAR B
'

.

‘

KTNKEAD ,
M.A.

P ROFE S SOR OF LAW
,
OHIO S T A T E UNIVERS I T Y. AUT HOR or

WORKS ON T ORT S
,

”
oomr. PLEAD ING,

”
P RACT ICE,

”

P ROBA T E LAW .

”

T HE BANKS LAW PUBLISHING CO.

21 MURRAY STREET, NEW YORK
1905



Copyr ight, 1 906.

BY T HE BANKS LAW PUBLISHING CO.



PREFACE .

T HE lectures compr ised in this volume were pre
pared for the class room, with no thought of their

publication . They appear in the form,
substantially,

as given to classes. The purpose has been to develop
and discuss pr imary and elementary pr inciples for
beginners . The lectures may furnish the ground
work for a more elaborate discussion Of the var ious
topics covered

,
for those engaged in instructional

work . Lawyers , too, may find a perusal Of the pages
inter esting and useful . The wr iter is confident that,
if those participating in the work Of administration Of

justice, should car ry the pr inciples found expressed in
these pages into daily practice, they would then be
proper ly exercising the functions Of the impor tant Offi
ces which have been confer red upon them by the state.

T he wr iter does not wish to be understood as eu

tertaining radically different views from the eminent
jur ists and scholars who have expressed themselves
upon the subjects covered, his purpose being rather
to urge a closer affinity between Law and Ethics in
actual practice, and to insist upon the adoption Of a
middle ground in a consideration of the Sciences of
Law and Ethics in the hope that it might br ing about
better results . The basis of the entire discussion is
the claim as aptly expressed by Dr . James Bryce that
the sum and substance Of the Philosophy of Law is the
relation Of Law and Ethics. T O develop this idea it
was necessary to give something Of the history of Law.

Consequently, familiar lines of history pertaining to
111
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Roman Law,
Common Law and Amer ican Law are

furnished . Culling these matters from the records of
history and weaving them into the discussion should
be a beneficial aid to the student Of Jur isprudence .

For the same reason some of the pr imary elements Of
Ethics are brought into the lectures .

Some impor tant suggestions are made concem ing
the marked distinction between Am er ican and Eng
lish Governmental forms as bear ing upon the relation
of law and morals . Reference is made to the con

stitutional mandates to governmental ofiicials to ex
emplify the pr inciples Of religion and morality in

Ofiicial action
, as a reason for a difference in view

respecting Jur isprudence than that entertained by
some Englishmen . Adherence to mor ality on the

part Of legislators and judges is mandatory in Amer i
ca . If they do not Obey the Constitution their acts
are void . It is suggested , too , that the form of our

government , so far as concerns the relation of our

states to each other furnishes the bas is of still an

other distinction between English and Amer ican
Jur isprudence .

The lectures on this branch of the subject close
with a consider ation Of concrete Jur isprudence in
which reference is made to actual work of the cour ts
showing how they have been obedient to the pr in
ciples which have become a part of our imperative
fundamental law .

Lastly , some extracts from lectures on Professional
Conduct have been added , in the belief that after
having displayed the character of the subject with
which lawyers have to deal, it is an appropr iate sequel
to point out some of the essential character istics of
Professional Conduct .

E . B . K.

COLUMBUS , OHIO , October , 1905 .
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JUR I S P RU D E NCE

LAW AND ET HICS

INT RODUCT ION

LAW AS A S CIENCE .

LAW as a Science was not ear ly comprehended by
Englishmen . Many there may be now who regard it
as a mere heterogeneous set Of rules and precedents
scattered throughout the hoards Of decided cases. One

lawyer will find two or three cases which decide a

point in controversy his way, and another not discour
aged by this fact, exclaims : I can find cases announc
ing diametr ically the opposite doctr ine,

”
and with un

daunted courage proceeds upon his searching tour ,
being rewarded at the end Of his journey

,
by finding

the author ity he wants. Between these two lawyers
it becomes an argument Of cases, the cour t announcing
a decision in favor Of one or the other , and in conform
ity to one line Of the cases or the other , and legal dis
cord prevails.

The interested layman or metaphysician looks on

and pokes the law in the r ibs, complaining Of the
“
un

cer tainties Of the law .

”

The practical lawyer takes no heed Of these com

plaints, but proceeds in his mad rush for temporal

gain, and wins the battle if he can, having no time or
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desir e to think Of the law as a science. Some there
may be who are willing to stand for the compar ison
that Law is like a duel : Both are r ight, both go in to
win

,
neither will give up until the hear t is pierced .

NO exper ienced practical lawyer lays down his legal
battles long enough to enlighten the wor ld on Law as

an applied science
,
nor to prevent the metaphysician

from :

“Threading (his) way through, or , as some would
say, playing at hide- and- seek in a forest of shadowy
abstractions (which) method keeps too far away
from the field Of concrete law to throw much light on
the difficulties and controversies which the student
Of any given system encounters.

“A student who has exper ienced many disappoint
ments will not lightly abandon the hope

,
that some

lawyer with a gift for speculation will one day em

ploy this method . . to produce a book nearer to
the realities of the Subject than any which the last
two centur ies have seen . Higher and rar er gifts are

no doubt needed for met
a
physics than for law .

But the lawyer who r ises into metaphysics has at

any rate his body Of pr actical knowledge to keep him
in the path Of sense ; and the metaphysician deal
ing with law may easily lose himself in mere words.

”

(Bryce
’
s Studies in History Jur isprudence

,

Dr . James Bryce in his recent valuable work on “His

tory and Jur isprudence” says : “There is no trace that
any lawyer ever composed a treatise on that which we,
in England, call General Jur isprudence , and which the
Germans call Rechtsphilosophie or Naturecht.

”

(Id .

Such an eminent author ity as Sir . Freder ick Pollock
has Observed that lawyers do not have to become phi
losophers . He and his collaborator in their elaborate
history Of English Law,

state that :
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T he philosophical analysis and definition Of law

belongs neither to the histor ical nor to the
dogmatIc sc1ence of law,

but to the theor etical par t of
politics. A philosopher who is duly willing to learn
from lawyers the things Of their own art is full as likely
to handle the topic with good effect as a lawyer , even
if that lawyer is acquainted with philosophy

,
and has

used all due diligence in consulting philosophers. T he

matter Of legal science is not an ideal result Of ethical
or political analysis; it is the actual result Of facts Of
human nature and history .

”
(Pollock Maitland

,

Intro . XXIII .)
And again
“
Law,

such as we know it in the conduct Of life
,
is

matter Of fact; not a thing which can be seen or han

dled , but a thing perceived in many ways of practical
exper ience. Law may be taken for every
purpose, save that Of str ictly ph ilosophical inquiry

,

to be the sum Of the rules administered by the courts
of justice .

”

It would seem to be the cor rect view that analysis Of
law and its definition is a matter Of philosophy

,
and

that such pr ocesses clear ly come within the science Of
law. And while the mode Of enacting and promulgat

ing law may per tain to politics or civil government, it
will mar or detract from the science Of law to eliminate
the philosophical analysis and definition of law from
consideration
T O say merely that the matter Of legal science is the

result Of facts Of human nature and history, and not Of
ethical or political analysis, comes shor t Of the goal; it
ignores the phenomena and data Of law.

T he philosophy and science Of the law will fare far
better in the hands Of a philosopher , who is a lawyer ,
than in the hands Of one who is not.

Reference has been made to the tardiness Of English
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lawyers to come to the science Of the law. It has been
said that it did not receive attention until Blackstone
reduced it to a system (although the claim that Black
stone systematized the law is r idiculed by some) .
Professor Holland claims that the law Of England ,

as expounded by Coke and Blackstone was little more
than a collection Of isolated rules, strung together only
by some Slender thread of analogy; that practitioners
must be content to find their way thr ough it as best
they might by the help of indices. This wr iter makes
reference to the effor ts Of Smith, Broom, Maine, Aus
tin

,
Bentham and Markby

,
to develop a definite legal

system,
but evidently concludes that there had been

no systematic treatise upon legal ideas , as he declares
his purpose to do it himself . It will be conceded that
he has done it better , in some respects, than his pre
decessors, but there is scanty consideration Of the
relation Of mor ality and law,

which Dr . Bryce deems
to be the sum total of the science of law.

The great difficulty in the way Of per ceiving the con
tents and boundar ies of that which is termed the “Sci
ence Of the Law,

”
has been the want Of books treating

directly and specifically its data, pointing them out in

a S imme manner , so that one can know what is com
prehended therein .

Blackstone in spite Of all the cr iticism Of hiswork, did
more than any other wr iter for the law, as a science .

He ar r anged and classified it;be deduced the rules and
doctr ines from their or iginal sources and stated them
concisely ;he discussed the nature Of law

,
its sour ces

and its history .

Let us consider the science Of law apar t from the

great body Of rules and doctr ines, look behind these,
and look upon it as knowledge systematized and formu
lated with reference to the means Of discover ing general
truths.
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There is a science and philosophy Of law. There are
cer tain fundamental, immutable truths and pr inciples,
upon which we proceed in the determination Of law.

T O this extent it is an exact science .

T he science consists in the knowledge Of the rules and
doctr ines

,
their phenomena and data, their or igin and

history , and the power and ability to demonstrate and

apply them; it relates chiefly to the Systems Of Law,

its modes, its processes and history .

Jur istic history ismatter Of ph ilosophy, and ethical or
political analysis comes into play after history ismade .

But we are told that English lawyers disclaim any

philosophy of law in their system Of laws, and give but
little attention to the or igin Of laws. (Pollock Mait
land History English Laws,
A learned Amer ican wr iter has stated that, the

cr iter ions Of law are not those Of other sciences.

You cannot, as in other sciences, resolve these questions
by analysis or induction . You cannot apply to them
the pr inciples Of mathematical demonstration . They
cannot be reached by reasoning a pr ior i . Nor can you,

as in ethics
,
appeal to themonitor within . Conscience

may inform you what the moral law is and what the
municipal law ought to be; but it might greatly mis
lead you as to what the municipal law actually is.

”

(Walker ’s Amer ican Law,
sec . 1

,
p .

Is it an Exact Science?
Law is not an exact science in the geometr ical sense.

It is true that in order to determine what the law is,

search must be made in the numerous reports Of deci
sions until some positive rule is found . But this rule
or doctr ine had to be adopted for the first time, and
by cer tain processes Of reasoning and deductions the
pr inciples upon which the rule rests were discovered .

May not it be claimed that these pr inciples are as cer

tain and as sure to be discovered and applied by the
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educated and analytical mind as is the result Of the
mathematical problem?
Professor Lor imer calls attention to a remark made

by his colleague, Dr . Rober t Lee , to the effect that,
when argued out, natural law assumes the precision

Of mathematics,
”
h imself adding :

“Would that the
same could be said Of the concrete factor of positive
law.

” Lor imer ’s Institutes Of Law
,
327 . Pr esident

Hadley seems to regard Jur isprudence as an exact
science . (Hadley, Education Amer ican Citizen ,

Joel Prentiss Bishop in one of his masterpieces ap

proaches the point in the following per tinent language,
calling attention to one Of the most fundamental
truths

“
In truth

,
God

,
who reigns in nature by laws which

the eye does not see
,
reigns thus invisibly yet equally

in the human mind and in society . Each par ticular
custom

,
each just decision Of a cour t such as binds it in

future causes, each statute embodying what mankind
commends as wor thy of preservation

,
is but the out

ward manifestation Of some pr inciple of justice organic
in our individual and social being . Men who discern
what is r ight in a par ticular instance, or as legislators
enact what is r ight, or as judges pronounce what is
r ight, may fail to see truly the under lying reason, but

it just as much exists as did the laws Of gravitation and

of the centr ipetal and centr ifugal forces before the hu
man mind discovered them .

”
(Bishop

’
s Non- Contract

Law
, sec .

This learned author suggests that it is the imperative
and acknowledged duty Of a wr iter upon our law to

look beyond the mere words Of the books into the na
ture Of his subject, and to set down what is, by him
seen

,
for the fir st time equally with what other s dis

cerned before . This especially is true in a treatment
of the Science of Law.
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But its fundamental truths and pr inciples are not

numerous or extensive . One needs only to discover
the general theor ies, learn how to apply them in par tic
ular instances, being content with the discussions
found in the texts upon the var ious subjects . The
pr incipal lesson to be learned is how to proceed in the
application Of the cor rect methods in dealing with
practical matter s . What is a P hilosophic Discussion

of Law
T O enter the domain Of the philosophy of any branch

Of law
,
it is not essential to constitute a philosophic

discussion that there be a consideration of the psycho
logical Or metaphysical phenomena . It will come up
to this standard , if the general laws, or pr inciples under
which all the subordinate phenomena or facts relating
to the subjects are comprehended and are discussed; SO
also if causes and reasons are considered and rules are
deduced from first pr inciples.

Analytical and order ly classification Of a subject of
law

, ar r angement and treatment of general rules and

doctr ines, with their causes, reasons and history , into a
system,

may proper ly be considered as par t Of the phil
osophy and science Of the law .

For these reasons many of our treatises may be con
sidered philosophic discussions. (Walker ’s Amer ican
Law, sec .

“
I shall endeavor to imbue you with the

spir it
,
and philosophy Of law,

as a science
,
consisting of

pr inciples ar ranged into a system .

”

Some may not clear ly appreciate what philosophy
,

as applied to law,
is . Wr iters Of treatises upon law

, or

the opinions Of cour ts, need not always discuss “
fir st

pr inciples,
”
nor enter the field Of abstr action in order

to approach philosophical discussion . It is necessary
only to disclose an appreciation ,

and mastery if pos
sible , Of the gener al pr inciples Of law

,
the tools with

which practical problems are solved
,
and to blend these
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fundamentals into one complete partitionless whole,
showing harmony, symphony and logical exactness .

If such are the results
,
in legal discussion,

there is phil
OSOphical discussion .

We look in vain into the Roman Law for any show or

display Of philosophical phenomena peculiar to the law,

but we find the philosophy, or the under lying science Of
their system standing out in bold relief.
Dr . James Bryce says ' This excellence of the

Romans in the sphere of concrete law confirms the
View we are led to take that the contents of a Philos
Ophy or Science Of Law in general are not large, being
indeed confined to the defining Of the relation Of Law

to Ethics and other cognate branches of philosophy,
and to the examination of some fundamental legal con
ceptions, impor tant, no doubt, but not very numerous.

The sole and essential value of legal science begins in
the manipulation Of the mater ial presented by an ac

tual system Of law,
in the moulding Of the old customs,

so as to reconcile them with the always changing needs
of the people .

”
(Bryce

’
s Studies in History and Jur is

prudence,
“
I t is reasonableness, simplicity, self

consistency that make the excellence of a legal system,

and the best methods of study are those which attune
the lawyer ’s mind to seek after these qualities.

”
(Id.

The or igin Of law,
its nature, its connection with the

other phenomena which enter into and concern society
,

what the law is and has been,
and what it should be

, if

its pr inciples are proper ly applied, are all a par t Of the
philosophy or science Of law . The sum total is the
science Of human duty, which is morality defined .

Every problem Of organized society resolves itself into
one of morals. The law Of r ight is the controlling force
in or out Of the law,

and is determined by the same

pr inciples wherever a question ar ises.



https://www.forgottenbooks.com/join


JURISPRUDENCE .

I T S PROVINCE AND FIELD .

I T is a notable fact that Jur isprudence receives little

” mt -um
attention among lawyer s, and students Of
law . For many year s it has occupied a

h mm ’

conspicuous place in lead ing Amer ican and

English Univer sities, in the English Inns Of Cour t,
and in some Amer ican Law Schools.

The philosophy of conduct as embodied in the un
wr itten law

, or as Pollock puts it
“Case Law ”

in all the

ramifications Of human affai r s has not been extensively
covered by any wr iter . Such a task would perhaps be
useless. For our conceptions of Jur isprudence we
look to Holland ’s Jur isprudence, Austin

’
s Lectures,

Pollock’s Jur isprudence
,
Lor imer ’s Institutes Of the

Law
,
and a few other works

,
from which we gather the

elements or fir st pr inciples to guide us throughout our
investigations into the larger field of law .

1

Looking to the pr inciples of Jur isprudence as the

Science Of what the law is
,
as the controlling element

in the ascer tainment Of the rule of conduct
,
we should

apply them to the practical problems Of life .

Jur isprudence is more near ly to be regarded as the

means or process by which we ar r ive at the cor rect
rule Of conduct which finds expression in the law .

Jur isprudence contemplates philosophizing upon the
pr inciples Of human conduct .

l Dillon '

S Laws and Jur isprudence is one of the most satisfactory works on

the subject.

10
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It is defined as the science Of what the law is or

means, and its practical application to cases as they
ar ise. (Sharswood , Ethics,
Or again : The science Of jur idicial law the knowl

edge Of the laws, customs and r ights Of men in a state
or community

,
necessary for the due administration

of justice.

T he meaning Of jur isprudence has expanded some
what beyond its Roman conception . Or iginally it
meant nothing more than a knowledge of law,

but it
came finally to express the idea Of a legal science, and
always sustained a close relation to philosophy . P ro

fessor Holland directs attention to the teaching Of

Cicero, who held that the study of lawmust be der ived
from the depths Of philosophy, and that, by an exam
ination Of the human mind and Of human society,
pr inciplesmay be discovered in compar ison with which
the rules Of positive law are of but tr ivial Mpor tance.

(Holland Jur .

According to the prevailing English View it is re

garded as a formal or analytical science, dealing with
var ious relations Of men to which are attached legal
consequences.

Jur isprudence deals with law,
its reasons and sources.

Mackeldy defines the term as follows : The science Of
compulsory law with their reasons and sources com

bined with their philosophy and history . T he simple
knowledge Of laws without these lacks the scientific
requisite of jur isprudence .

”
(Mackeldy

’
s Roman Law,

p .

It is a science that embraces not only a View Of posi
tive law and government as they exist in any par tic

ular system, but embraces the theor ies Upon which
pr ivate r ights depend .

”
(Andrews

’ Amer ican Law,

sec .

T he science consists chiefly of a knowledge Of Sys
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tems Of Law
,
their modes and processes

,
which are

shown by history .

It is r egarded as a political science which has reached
a high degree Of exactitude, so much so as to be re

garded as an exact science . (Hadley Amer ican Cit
izeu

,

If
‘JuT iSprudence is to be regarded as the science

3: Of what the law is
,
it follows that “Law”

“r im - dem o and
“Jur isprudence” are not synonymous,

but as al ready stated the latter is the means or denotes
the process by which the former is determined . SO it
would not be entir ely proper to say

“Amer ican Jur is
diction

,

” when we want to Speak Of “Amer ican Law,

”

or Equity Jur isprudence’ when we mean nothing
more than Chancery law.

Regarding Law as the entir e body or system of rules,

regulations, pr inciples and enactments which are recog
nized and protected by the State, Judge Dillon,

uses
the word ‘jur isprudence ’ as synonymous broadly
with the whole science Of law, as law is thus defined,
‘
and as embracing not only legal relations but the en

tire body Of legal doctr ineswhencesoever der ived, appli
cable to such r elations. Jur isprudence is con

cerned with the whole body Of the law, and signifies the
science of law,

or the scientific knowledge Of jural
relations and the legal pr inciples, doctr ines, and rules

which govern such relations.

”

(Dillon
’
s Laws Jur is

prudence ,
Another Amer ican wr iter holds that : Law cannot

be treated intelligently apar t from jur isprudence . Ju
r isprudence is not a practical science apar t from law .

”

(Andrew
’
s Amer ican Law,

sec .

As a science jur isprudence is to be considered histor
J l r h pn doneo ICfl-l and progressive .

and

mum . The needs Of mankind are determined by
looking to present conditions, and differ entiating them
from the conditions Of former times .
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New things, new processes and new conditions come
into existence with advancement Of civilization .

In the application Of established rules and doctr ines
regard must be had for the present as compared with
the pas t .
Professor Holland recognizes this theory in the fol

lowing language :
“
Its generalizations must keep pace

with the movement Of systems Of actual law. Its

broader distinctions, Cor responding to deep seated
human character istics

,
will no doubt be permanent,

but as time goes on ,
new distinctions must be con

stantly developed ;with a View to the co - ordination Of

the ever increasing var iety Of legal phenomena.

”
(Hol

land Jur isprudence
,

A recent wr iter on Amer ican Law has stated that
jur isprudence is a histor ical science

, and consequently
not confined to an investigationmerely Of what the law
is

,
but what its development has been

,
and why and

how existing things came to be.

”
(Andrew

’
s Amer ican

Law
,
sec .

It is claimed
,
however

,
by the analytic

,
that it is no

par t Of the task Of jur isprudence to consider history .

Putting it in exact language Holland says : “The
facts can only be presented by History

,
and History

may be studied with the sole View of discover ing this
class Of facts. But this is not the task Of Jur isprudence
which only begins when these facts begin to fall into an
order other than the histor ical

,
and ar range themselves

in groups.

”
(Holland Jur .

Histor ical considerations in the science Of law are

absolutely indispensable . It may be true that History
is one thing and Law another

,
but inf requently law can

not be determined without the aid Of history . Neither
can Jur isprudence be proper ly appreciated and under
stood without histo r ical consideration Of systems Of
law. Upon this theory the history of the legal systems
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will be traced to lay the foundation or to furnish the
facts for the study Of jur isprudence .

All will no doubt admi t that jur isprudence has a

I na-mum philosophical side .

P i ne-em . But English analytics while recognizing
that it has a side which is closely allied to Ethics and
Methaphysics, do not attach much impor tance to this
fact

,
especially as furnishn a ground for a division of

the science . It may be conceded that it is a practical
rather than a metaphysical science as contended by
some

, (Andrew
’
s Amer ican Law

,
sec . yet the pr in

ciples Of philosophy , especially Of moral philosophy,
constitute some Of the bas ic pr inciples of Jur ispru
dence . This will r eadily appear in the course Of sub
sequent discussion .

Jur isprudence is a universal term Of equal applica

w nmm “m
tion to all Systems of Law,

its funda

8
mentals being found in all countr ies In
whatsoever system pr evails.

Because Of these common features and elements
histor ical consideration of systems is

,
essential . In

this way we find how much is drawn by one system
from another

,
and what pr inciples Of one system per

meate another .

According to Holland, however , jur isprudence is
wrongly applied to actual systems Of law,

or to cur rent
views Of law

, or to suggestions for its amendment .”

(Holland Jur .

Jur isprudence, according to analytical conceptions,
Ju n-mum is the science Of positive law as it is

, and not

W ". Of positive law as it ought to be . Such a

Viewmarks it Off from legislation . According to Austin,

the science Of ethics is the science Of law and mor ality
as they respectively ought to be ; as they respectively
must be if they conform to their measure or test . That
depar tment of the science of ethics, which is concerned
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with positive law as it ought to be, is styled the science
Of legislation .

”
(1 Austin

’
s Jur isprudence [Campbell

’
s

Legislation belongs to or is a branch of ethics.

(Dillon
’
s Jur . And Law

”
and

“Legislation
”
are

not considered synonymous. (Id. Shar swood says
that legislation is a nobler work than even jur ispru
dence . It is the noblest work, he- says,

“
in which

the intellectual powers of man can be engaged .

” It is
employed in determining what is r ight or wrong and in
enfor cing what is useful and expedient . (Shar swood ,
Ethics

,

It is true that there is a marked distinction between
Legislation and Jur isprudence ; the former prescr ibes
with a view to future conduct, while the latter defines
r ights and duties in connection with past conduct .
But under the common- law system the decisions Of
cour ts in a certain sense prescr ibe a well—defined rule Of
conduct with near ly as much binding force as legislation .

The controlling forces in both legislation and jur is
prudence which prescr ibe rules Of conduct and define
r ights and duties are the same .

Jur isprudence not infrequently sets the standard
for legislation ,

and as Often points out the er rors and

defects in legislation .

In course of time in the field covered by jur isprudence
and legislation the two become so blended or com

mingled as to become inseparable .

The two sciences have jointly played such a part in
the formation of Our Law,

” that they are entitled to
take shelter under the same roof .
In making a compar ison of the relative par ts played

it will be found that legislation has occupied small

space as compared with the functions Of jur isprudence .

An examination of the legislative enactments will
demonstrate that most of them relate to positive reg
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ulations of expediency, and not to the great and pem
nent doctr ines of general or universal justice or jur is
prudence .

”
(Dillon

’
s Laws and Jur isprudence,

Legislation must receive its proportion of attention
in a consideration Of jur isprudence .

“Jur isprudence
is the science Of positive law,

the art Of legislation , and

the practice of law .

”
(Heron on Jur isprudence, p. 66:

Andrew’
s Am . Law,

Austin adm its that : It is impossible to consider
Jur isprudence quite apart from Legislation; since the
inducements or consider ations of expediency which
lead to the establishment of laws, must be adver ted to
in explaining their or igin .

”
(Austin

’
s Jur .

l u
gg

a

g
lfl Whether Jur isprudence is to be divided

M in t -40m ? or classified into “General” and “Par tien
lar Jur isprudence ” is debatable ground among the
author ities.

John Austin was Of the opinion that it may be so
divided . He interpreted “General Jur isprudence ” as

the science which was concerned with the pr inciples,
notions and distinctions which ar e common to systems
of law . He gives attention to the systems of two or

three nations
,
viz : Roman ,

English, French and Prus
sian . As matter of fact there have been practically
but two systems;viz : The Roman and English sys

tems , the former being followed gener ally by the con
tinental countr ies and Scotland . Austin contended
that the proper subject of General Jur isprudence was a
descr iption of such subjects and ends Of law as are

common to all systems .

Par ticular jur isprudence he held was the science of
any system Of law or any portion Of it; that the only
practical jur isprudence was particular .

Holland is Of the opinion that the division into

gener al
”
and

“particular ” jur isprudence is improper ,
(Holland Jur , 10 ,
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for
, and the means by which the State resolves to lend

its power for its protection or enfor cement . Hence the
duty spr inging from the moral Obligation is within the
scope and limits of Jur isprudence, and is the source of
the author ity of the State in the exercise of its function .

But for the might Of the State the r ight would not

become legal; then why not give credit to the moral
duty as one Of the psychological reasons, and as the
means and the true basis by which the State makes
law?

Rights concern Persons and Things, and are appen
dent to the person , either as a member of society, or by
contract or by reason Of ownership Of proper ty .

We ar r ive at these r ights by consider ing what r ights
a person has as an individual, what r ights he has as a

member Of society .

It is the province of Jur isprudence to discover the
reasons for the r ights which one has as an individual,
or as a member Of society

, or by r eason of Ownership Of
property , or by the formation of contracts.

Jur isprudence deals with the Sour ces of Law, the
Reasons and Pr inciples thereof; it comprehends a

search for
,
and knowledge Of phenomena as explained

by
,
and resolved into causes and reasons

,
powers and

laws. It embraces one Of the highest types Of Philo
sophical reasoning, because it relates to human con

duct . It is the process Of reasoning by which we
ar r ive at the law Of a given case .

In shor t it deals with “Duty
,
Right, Liberty, In

jury, Punishment, Redress, with their var ious relations
to one another

,
and to Law,

Sovereignty, and Inde
pendent Political Society .

”
(Austin , p.

S ir Freder ick Pollock expresses a fear that Ju T iSpru
dence , so vaguely under stood, may confine itself to the
pure theory Of legal classification . He does not deny
that the scientific ar r angement of the law is a subject
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wor thy of the most careful discussion
,
but contends

that the best and most profitable way to prove the
value of jur isprudence would perhaps be to show it in
that spec ific application .

”
(Pollock Jur .

He does not contend that the study Of legal ideas in
their most abstract form is not useful and necessary,
but expresses a preference for a scientific exposition Of
English law,

as the end to which our provisional study
of abstr act jur isprudence is to lead up, that

“A general
View of the field of Positive Law, with only just so
much concrete illustr ation as is needed to make it in
telligible, may do much to clear the heads of learners

,

and beget in them a just discontent with the crude and
formless condition in which the details of almost every
topic are still left.” (Pollock Jur . 8

,

The work entitled Andrews’ Amer ican Law is

timely . This wr iter states that it is now in order to
scientifically classify Amer ican Law .

“
As a science, jur isprudence is analytical :

it deals with the var ious relations which are regulated
by legal rules, rather than with the rules themselves,
abstractly speaking . Andrews’ Amer ican Law

, sec . 54 .

Scientific analysis and classification is a part Of the
philosophy of the Law .

Reference has elsewhere been made to the claim of a
learned wr iter that lawyers do not necessar ily have to
become moral philosophers any more than any other
class of persons. Why teach moral philosophy at all

,

why expend somuchmoney in our colleges or in our pul
pits, if the doctr ines expounded by Professors of Moral
Philosophy and Ministers Of the Gospel, do not tend to
make men Observe their duties and Obligations to their
fellows. If the pupils of all such teachers heed their
teachings, then lawyers would have lost their means of
livelihood , for law exists for the purpose of compelling
the enforcement Of duties and Obligations when the
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conscience of the individual does not impel him to do

so, and it is the province Of the lawyer to see that r ight
and justice is done .

In Jur isprudence we study the philosophy of the law .

As has been before stated , in substance
,
the great fun

damentals are not numerous, the benefit to be chiefly
der ived from this course Of thinking being, r ather , in
the training to use the r ight methods in the r ight way.

We must familiar ize ourselves with the tools of thought
and of reason to enable us to apply them in searching
for pr inciples to be used in the solution of problems .

As the Philosophy of the Romans beautified Roman
Law,

so if our Judges, lawyers and legal wr iters, hug
the pr inciples of philosophy and ethics close to their
bosom, so much violence will not be done to the sym
metry of our legal system .

Regarding Jur isprudence not merely as
T he Content.and

,mgq;g a formal or analytIcal sc1ence, nor as a

science whose limitations confine it to
actual and existing positive law or to an investigation
of what the law is, but consider ing it, as in fact it is, an
histor ical science, we are ready with such conceptions
to mark off its boundar ies and state its contents.

Fir st
,
it has to do with the methods Of determining

what the law is. This involves, therefore, a considera
tion of the so- called schools of jur isprudence . In the
next three succeeding lectures this subject will receive
attention .

S econd, in discussing schools of jur isprudence, or the
methods of determining what the law is

,
it occurs to

the inquirer that the methods of acquir ing legal knowl
edge are essential. Therefore the subject of “Legal
Education— Methods and Study,

” will be discussed .

T hird . Jur isprudence being regarded as a histor ical
science, its province is an investigation Of the develop
ment Of law,

why and how existing things came to be.
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We are justified, according to the tenets Of the analyti
cal faith, in conducting an h istor ical investigation to

produce histor ical matter for consideration and treat
ment according to analytical methods.

A discussion Of comparative jur isprudence is particu
lar ly essential, and therefore the Systems of Law, the
Roman Law,

the Common Law and Amer ican law will
next be considered .

Fourth. For the purpose Of discover ing the true
data and phenomena Of Law a compar ison of the sci
ences is necessary . Under this topic Law in its rela
tion to the Sciences, and Ethics as a distinct science,
will be discussed .

Fifth . After the foregoing, the usual courses of law
will be considered from the usual legal standpoint.



SCHOOLS OF JURISPRUDENCE.

ENGLAND AND CONTINENTAL EUROPE .

IN a discussion of the science of law the first inquiry
naturally is into the processes or methods by which we
attain a knowledge of its pr inciples.

As a science
,
jur isprudence classifies into a system

the body Of our knowledge acquir ed by a study of its
actual development and history, and traces the pr inci
ples which connect its var ious results.

We cannot appreciate the Science until we have trav
eled over the isolated par ts and fragments Of

“
laws”

extracting here and there , the pr inciples which are

stored away in the var ious cases for future use
,
finally

reaching a point in our journey when we may safely
look backward with confidence that we know some
thing of the “Science .

”

We cannot acquire a knowledge of the Science from
the cases solely, but must consult other evidences of
law .

So many of the pr inciples are hidden away in old

and musty cases
,
and have become familiar as our

alphabet .
There is so much dependent upon history; history
Of people, Of country, of government and of conditions
which are not found in the cases, the latter being de
cided for the immediate benefit Of the parties, and not
for poster ity .

Again much depends Upon statutes, and statutory
changes, which cannot always be fully explained or

even set for th in the cases.

22
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By relying solely upon one method of study, all

these features do not read ily appear
,
and have to be

supplied in some other way.

The pr imary purpose should be to demonstrate to
the searcher after knowledge Of the Law, that it is a

Science and System, and to dispel from his mind what
might be the fir st impression, Viz . : that law is a set Of
single instances.

There are four methods of Study Of Law, or

Schools Of Jur isprudence, Viz . : 1 . Metaphysi

cal;2 . Analytical; 3 . Histor ical;and 4 . Com

parative.

There is another school Of jur isprudence designated
as the Philosophical, which really is embraced in the
first above named

, and may more appropr iately be
styled Philosophical. We first hear Of this in Ger

many where it has stood in contrast with the Histor ical
method . The latter method is said to have had its

or igin in Germany, although I have somewhere seen
the statement that it or iginated in Rome .

Contests have been waged between
“ theor ists and

practicalists . The EnglishAnalytics look with scorn
upon the German philosophical stronghold, while the
philosoph ists cling with tenacity to their creeds and

tenets .

T he English Analytic had much to disturb his equi
libr ium in the palmy days Of the Romanists and popery,
and since Church and State have assumed their proper
stations , and ear ly popish deception in respect to law
has ceased , he has looked at law with a single idea, as
an independent science .

The words of S ir Henry Finch in the seventeenth
century seem to have left no lasting impression upon
the slavish following Of English precedent when he
said : “The Law Of Reason is Of such singular and

incomparable use that it rules as lord par amount over
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the law,
and even over rules the positive law; and

rather than any of these established rules should fail,
the very maxims and pr inciples of the positive law will
yield as a higher and more per fect law .

” “Of
the first sort are the pr inciples and sound conclusions
from foreign learning;out Of the best and very bowels
of divinity, grammar , logic ; also from philosophy
natural

,
political

,
economics

,
moral

,
though in our re

por ts and year books they come not under the same
terms, yet the things which there you find are the
same ; for the sparks Of all sciences in the wor ld are

raked up in the ashes Of the law .

”
(Sir Henry Finch

’
s

Discourse on Law .) Andrews’ Amer ican Law, 39 , 40 .

Professor James Lor imer Of the University of Edin
burgh in his Institutes Of Law seems to bear the brunt
of thep hilosophical school in England in recent years.

The Analytics praise his literary attainments but con;

demn his theor ies. Some par ts Of h is work have been
found inter esting and useful, but most Of it is too theo
retical for the practical lawyer .

In Germany
,
Thibaut occupied conciliatory ground

between the philosophical and histor ical .
“Nothing, he says “

is more to be wished than that
the philosophical and the elegant jur ists should soon
cease to regard themselves as two hostile parties.

Each side must abate somewhat of its pretentions, and
reciprocally take what is good from the other . With
out philosophy there is no complete history; without
history

,
no safe application Of philosophy . Both must

unite as aids to Interpretation, and must exercise a

continual influence on each other . The jur ist who
aspires after per fection will therefore endeavor to com

bine profound histor ical knowledge with philosophical
Views for the histor ical par t Of jur isprudence can

never be separated by a sharp line from the philosoph
ical. In each are gaps, which can only be filled by the
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come philosophers, not of the transcendental kind , but

genuine practical ones.

There is no science which is purely theoretical; no

science can exist unless it rests on facts.

We know that we have feelings, motives, intention
and the ability to discr iminate between r ight and

wrong, and know that it is our duty to do the r ight to
wards our fellows; and the law wills no differently .

n , c“ . In the legal literature Of the Romans we
tl of tll

of it. find no traces Of theor IeS Of law such as
P h i losoph ical
M M were evolved In subsequent ages In ContI

neutal Europe and England . Wemust simply take the
Roman Law as it was , and draw our own deductions.

The fact that Romans made no distinction between
law and morality, and in accordance with Greek phi
lOSOphy considered the Law of Nature as binding on

them because it was a less
, and that it was applied so

that no strong moral claims should be disregarded ,
clear ly demonstrates that Roman Law is the source of
inspiration to the Philosophical School. And few
scholar s have escaped its impressions.

Cicero considered the law of nature as the highest
law and standard Of morality

,
as inborn in men,

Older
than all ages, everywhere the same, and which could
not be altered and repealed ; that it furnished the bas is
of all morality

,
and ought to prescr ibe the provisions Of

“positive law,

” far more extensively than it does, and
to give that law a higher and more truly moral char
acter . (Bryce

’
s Studies in History and Jur isprudence

,

And Equity meant to the Romans fairness, r ight
feeling, the regard for the substantial as opposed to
formal and technical justice

,
the kind Of conduct which

would approve itself to a man of honor and conscience .

(Id . 581

The Opening paragraphs Of Justinian
’
s Institutes
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discloses the fundamental basis Of Roman law,
VIz

Justice is the Constant and perpetual wish to ren

der every one his due .

”

The term “

jus was taken by the Roman jur ists to
include all the commands laid upon men that they are
bound to fulfill, both the commands Of morality and Of
law. In speaking of the elementary pr inciples and di
visions Of jur isprudence, they did not keep law and

morality distinct . They adopted the Greek concep

tion Of the law of nature, giving effect to its pr inciples
not only because they considered it morally r ight to
do so

,
but also because the law of nature was a law.

(Hammond
’
s Sandar s Justinian ,

T he commands of morality and Of law, the defini
tions and pr inciples governing the r ights of persons and
things, have been the same throughout the develop
ment of the Roman Civil and Common law .

“Jur isprudence” in the Civil Law,
near the time Of

Chr ist, was regarded as the knowledge of things di
vine and human; the science Of the just and the un
just .”

As expressed in Justin ian’
s Code

,
so ought it to be

now :

The maxims Of law are these : to live honestly, to
hur t no one, to give every one his due.

”
(Hammond

’
s

Sandars Justinian,

Beyond question the germ Of the Philosophical

gm, school of jur isprudence had its or igin in
”mm ’h” Stoic philosophy . All histor ians bear upon
the influences of Grecian philosophy on Roman law .

Sandars speaks Of the jur is prudentes, a body of men
in the days of the republic who studied the pr inci
ples Of law, and expounded them for the benefit of
others, whose opinions were used before magistrates.

This class of persons were among the first men of the
State, men of learning and acquainted with Greek
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philosophy .

“By far the most important addition to
the system Of Roman Law which the jur ists intro
duced from Greek philosophy,

” this wr iter states,
was the conception Of lex naturae, which came from
the Stoics, natura with them meaning the universe of
things, which, according to their construction,

was

guided by reason . (Sandars Justinian, sec . 13, 14. In

troduction .)
Austin states that jus gentium of Justinian is the

natural jus found in the wr itings of Cicero, which the
Classical Jur ists bor rowed from the natural rule Of
r ight

”
as conceived by Greek speculators on Law and

Morals . (2 Austin
’
s Jur isprudence

, sec .

A br ief notice of the Stoics may therefore be in order
at this point .
Z eno founded the so—called school Of the Stoics in

about the third century before the Chr istian era,

teaching atAthens in a public porch (in Gr eek, stoa) ,
and hence it is sometimes refer r ed to as the philosophy
Of the Porch .

The tenets of their creed in so far as per tinent here
are br iefly as follows
They inculcated Virtue for virtue’s sake alone .

They believed that man
’
s chief business here is to

do his duty .

”

T he Stoics were eminently practical; they strongly
held that knowledge is for the sake of action , and the

worth of philosophy consists in its power to guide the
conduct of life .

”

“They likened philosophy to a fer tile field, logic to
the fence round it, and ethics to the crop grown in it .
They further said that the knowledge by which action
is to be guided is a knowledge der ived from exper ience.

”

(Pollock, Jur isprudence and Ethics,
“A Vir

tuons life is the same thing as a life agreeable to expe

rience of what happens in the cour se Of nature;for the
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nature Of each of us men is par t Of the natur e of the
wor ld .

”
(Chr isyppus. Id .)

“A life according to na
ture.

T he knowledge by which actions are to be controlled
is founded on an Observed order of things, which is
something belonging to the whole wor ld, and equally
present in every par t Of it . This is exactly such a

general conception of knowledge as in these times is

gron upon us as we become more familiar with the
methods and results of science .

” “
T he Stoics as

serted that the wor ld is a product Of reason
,
and

that all the laws Of nature aim in the long run at

reasonable ends.

” Righteousness consists in fulfilling
the duties imposed by it with a cheer ful Obedience Of
discipline .

”
(Pollock Jur . p .

The Roman conception of natur al law and morality
found lodgment in Continental countr ies

,
Germany

becoming its particular stronghold, wher e law was

scientifically studied ear lier than in England, and

wher e1 it held full sway until a new school— The His
tor ical— sprung up. Leibni tz in 1668 fir st poin ted out
the uni ty and the organic character of law .

T homasius and Kant— two German philosophers
contr ibuted largely to maintaining a distinction be
tween the classes Of obligations into per fect and imper
fect, the one enfor ceable and the other not; the one a

legal Obligation, the other a moral, separating law from
ethics.

It is said that this distinction or iginated with Chr is
tian Thomas ins, who lived in Leipzig and wrote in 1705 .

(Warkonig Delineatio , p . 6 : Lor imer ’s Institutes of
Law p . It is said that “The doctr ine of Kant
completes the distinction established by T homasius
between morality and law .

”

1 See Sandars Jur . XXVIII .
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Another German wr iter , Ahrens, says : Law and

morals lend each other mutual suppor t; separated OT

confounded, they produce social disorder , but, dis
tinguished and united , they are the two most power ful
Of all real progress. (Quoted in Lor imer

’
s Institutes

of Law,
298

The doctr ines of T homasius and Kant were adhered
to for about a century .

Thibaut was a leader of the philosophical school,
adher ing to the Older methods of study, fr iendly to the
Roman law,

strongly favor ing the reduction Of law to

legislation . But the quotation from his wr itings above

given (ante, p . 24) shows that he occupied middle

ground, having due r egard for the good in both the
histor ical and philosophical .
In 1860 , T rendelberg

1

gave to Germany a work on

Natur al Law,
his avowed purpose being to restore the

connection between law and ethics
,
upon which the

histor ical school had made strong inroads .

For many years the philosophical Germans have been
strong suppor ters of natural law

,
merging the seien

tific treatment Of law in the larger region of general
ethical inquiry , and are accused by their English
neighbors of contr ibuting to popular confusion by
their reluctance to abstract

,
even provisionally

,
law

from its moral sur roundings . It is also said that in

stead Of the science of law making an even and inde
pendent progress Of its own

,
it has undulated with

every wave of ethical speculation,
and has consequently

suffered the retardation incident to the growth of the
most involved because the most composite branch of
intellectual research .

”
(Amos, Science of Law,

New
York

,
chs . I . II . I II .)

1 T rendelburg , Natur r echt und demGr unde der Ethik. Lor imer ’s Institutes

Of Law, 304 . T he latter r efers to the var ious German wr iters from 1828 to

1860 , who opposed the Kantian school.
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The general nature of law from a scientific stand
point seems not to have occupied the at

3
3
1
g

.

“moo tention of Englishmen until after Black
Sdm stone wr ote his Commentar ies. Many

cr itics have appear ed upon the literary
field since his day, some of whom have been unreason
able . If he had not wr itten the Shor t chapter on Na
ture Of Laws, in which he displayed Roman tendency
in respect to Natural Law, he more than likely would
have escaped with fewer scars . Not one of his cr itics
accomplished half so much, and if Bentham and Aus

tin had been strong enough to have brought about
direct results from their ideas of law,

it would have
been all legislation— strongly Roman indeed .

Blackstone committed the unpardonable sin, accord
ing to some

,
of mixing law and ethics, in his prelimi

nary chapter . Professor Hammond Observes :
“Had Blackstone confined himself to the treatment

of municipal law as a rule of civil conduct
,
and thus

distinguished from the natur al or revealed, the former
Of which is the rule of moral conduct, and the latter
not only the rule of moral conduct but also the rule of
faith, as he has done in the body of the commentar ies,
and not prefixed the pages in which he makes these
also a par t of the municipal law, we probably Should
not have found Austin and his disciples following so

blindly in the same direction . Had Austin accepted
the doctr ines of the histor ical school to explain the

growth and form Of the common law,
it would not have

been left, for the most par t, to German scholars and

their few followers in England , of whom Sir Henry
Maine has been the leader , to point out the only way
in which that law can be successfully studied .

”
(Ham

mond ’s Notes to Blackstone, vol. 1 , p . 235

Blackstone cannot be classed in the philosophical
school, because he showed greater respect for histor ical
methods than any previous wr iter .
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He undoubtedly occupied neutral ground consider
ing the mer its in both the philosophical and histor ical,
as did Thibaut in Germany, whose views have been
previously stated . (Ante, p .

The pervading sentiment in Blackstone’s Oommen
tar ieswas Natural law”

as found in Roman law
,
which

was the cur rent View in England dur ing the 17th and

18th centur ies, a theory,
”
says Professor Hammond

,

“which has expiated its undeserved popular ity at

one time, by a great deal of undeserved abuse and r idi
cule since .

”
(Hammond

’
s Sandar

’
s Justinian ,

LIX .)
The Commentar ies of Blackstone were fir st published

in 1765 , and his views were in harmony with the spir it
of his time .

Tr ue and substantial happiness, he states, is the foun
dation Of ethics, or natural law, The law of nature
being a creation of God, human laws, he contends, are
not valid if inconsistent therewith . But this doctr ine
did not take root in England, so as to live long after
his life . Lord Coke, however , in Bonham

’
s case, 8

Rep . 118, said that when an act of Par liament is
against common Right and Reason, OT repugnant or

impossible to be per formed, the common law will
control it

,
and adjudge such act void .

” Some other
dicta are found of like effect .

Blackstone again follows the Roman idea in his ref
erence to the immutable laws Of good and evil which
the creator has enabled human reason to discover so

far as they are necessary for the conduct Of human
actions. The full passage is quoted in the note.

1

“For as God , when he created matter , and endued it with a pr inciple Of
mobility , established certain rules for the perpetual direction of that motion;

SO, when he created man , and endued him with free will to conduct himself
in all parts Of life, he laid down cer tain immutable laws of human nature,

whereby that free will is in some degree regulated and restrained , and gave
him also the faculty Of reason to discover the purport of those laws . (Cited
3 Oh . St.
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obvious reasons it does not attempt to enforce, and
on this alone, as I conceive, is founded the division
of per fect and imper fect r ights, which is so favour
ite a division with wr iters on jur isprudence and with
those ethical wr iters whose systems, fr om the prevail
ing studies and habits of the time were in a great

measure vitiated by the technicalities of law.

All r ights are morally per fect; because wherever there
is a moral duty to another living being, there is a moral
r ight in that other , and when there is no duty there is
no r ight . T here is as little aim in per fect r ight, in a

moral sense, as there is in logic an imper fect truth or

falsehood .

”
(Lor imer

’
s Inst . of Law 301 . Brown lec

tured in Professor Pollock states that Lor i
mer ’8 book is the only work known to h im which
adequately sets for th in English a view Of the nature

T his or that action tends to man ’
s real happiness, and there

fore very justly concluding that the per formance of it is a part Of the law of

nature;or , on the other hand, that this or that action is destructive of man ’
s

real happiness , and therefore that the law Of nature forbids it.

T his law of nature, being coeval with mank ind and dictated by God him

the globe in all countries, and at all times;no human laws ar e of any validity,

it is still necessary to have recourse to reason , Whose Office it is to discover
what the law of nature directs '

In every circumstance of life;
And if our reason were always, clear and per fect, unr uffled by pas
sions, unclouded by prejudice, unimpaired by disease or intemperance; the
task would be pleasant and easy;we should need no other guide but this.

But every man now finds the contrary in his own exper ience;that his reason

T hen speaking of the revealed or divine law, he concludes
“As then the moral precepts of this law (Divine law) are indeed of the

same or iginal with those Of the law of nature , so their intr insic Obligation is
of equal strength and perpetuity. Yet undoubtedly the revealed law is of

infinitely more authenticity than that moral system, which is framed by
ethical wri ters, and denominated the natural law. Upon these two
foundations, the law of nature and the law of revelation, depend all human
laws;no human laws should be sufiered to contrad ict dress .

”
(!uoted l Swan,

44;5 Heisk . 472;33 Ga . l Blackstone’s Commentar ies, 39 - 43.
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of jur isprudence diametr ically opposed to the English
Analytical School. (Pollock Jur isp . 18

Sir Thomas Hobbes Observes that The law of na

M ” nu n-1
ture, and the civil law contain each other ,
and are Of equal extent . For the laws of

nature consist in equity, justice, gratitude, and other
moral vir tues on these depending, in the condition of
mere nature. T he civil law is par t of the dictates of

nature.

”
(Hobbes English Works, Vol . 2, p .

Locke contended for a law which is founded on Rea
son, which he states is pr ior to all governments and

being super ior to them entitles men to vindicate their
natur al r ights.

And this is the position taken by Sir Henry Finch
from whose work quotation has previously (ante, p . 23)
been made . He held that the Law of Reason over
rules positive law, that the maxims and pr inciples Of
law must yield to this higher law .

Attention has elsewhere been called to the opinion of

Mr . James Bryce to the eflect that law would have
developed more rapidly if Roman ideas had been fOI
lowed . These were along philosophical lines.

And this closes our consideration of the Philosophical
school among Englishmen . Its doctr ines seemed to
have been the prevailing sentiment until about the
middle of the eighteenth century, or at least until
some time after the appearance of Blackstone ’s Com

Of the older schools Of jur isprudence next in order ,
is the Histor ical, which, as claimed by
some, had its or igin in Germany . The

contest between this new school and the philosophical
,

had widespread influence Upon jur isprudence in Conti
nental Europe, butmade slight impressions in England .

T he modern cr itical Analytical adherents have been
quick to appreciate the place of History in Jur ispru

lllctor icl l School .
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dence
,
conceding that the subjects of Analytical jur is

prudence are furnished by History and existing condi
tions . As observed by Holland : “The facts can only
be presented by History, and History may be studied
with the sole View Of this class of facts.

”
(Holland

’
s

Jur isprudence
,

I would lay special stress on the mer its of the histor i
cal collections in Blackstone’s Commentar ies, and Of
other wr iters who have contr ibuted mater ials for legal
history

,
but it is claimed that they remained unfruitful

for the best par t of a century, and until fer tilized by
the ideas of the analytical school . (Pollock

’
s Jur ispru

dence, IX . Preface .)
The histor ical mode or iginating in Germany, is said

to have sprung from the labors of histor ians upon
Rome and Roman law

,
due to the effor ts of Hugo,

Savigny and others in the ear lier par t of the nineteenth
century . Professor Hammond mentions the coinci

dence of John Austin ’
s Visit to Germany in 1827 for the

study of law and his falling in with the philosophical
school rather than the histor ical

,
as having impor tant

bear ing Upon English law,
making the following obser

vation in this connection :
“Had Austin accepted the doctr ines Of the histor ical

school to explain the growth and the form of the com
mon law,

it would not have been left, for the most par t,
to German scholars and to their few followers in Eng
land

, Of whom S ir Henry Maine has been the leader , to
point out the only way in which that law can be suc
cessfully studied .

This wr iter after refer r ing to the study of the Roman
law and its history

,
observing that its history has

“
given the grandest oppor tunity for the growth and

development of law that the wor ld has ever known ,

concludes as follows :
“ It has given to the theor ies of the histor ical school
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not merely a tr iumph over their Opponents, but the
char acter of a well- grounded and definite science . It
has enabled recent students to understand English law
better by tracing the strong analogies between themode
of development of both, instead of confining their at

tention to the accidental coincidences in par ticular
rules, as was former ly the custom . And

finally it has shown us how to answer , with some ap
proach of final ity, the long disputed question as to the
indebtedness Of the English law to the Roman ,

by a

car eful histor ical study of both systems .

”
(Ham

mond’s Notes to Blackstone’s Com . v . 1 p .

The study of the history of law is of inestimable gain
in its mastery . T he common law is of histor ical

growth . We often are compelled to determine what
the law is by ascer taining how it came to be .

In concluding this subject the suggestion is offer ed
that as History, in par t, furnishes the predicate for the

generalizations of Jur isprudence , this constitutes the
reason for , and justifies the histor ical treatment Of, the
“Roman System ,

” the “Common Law System ” of
Law, and its oflspr ing

“
T he Amer ican System

,

”

hereafter found, as systems of law lay the foundation
for the discussion of pr inciples of Jur isprudence .

The subject matter of these systems, not the systems
themselves, is the basis of Jur isprudence , or science Of
Law.

T he Analytical School of Jur isprudence is English .

m 1 .a a ,
This method or process deals with Law in
the concrete, proceeding sometimes by

pure analysis from existing facts and conditions, and

sometimes from present facts and histor ical facts com
bined . And again followers of this way of thinking te

sor t to expediency or utility, contenting themselves
with such rules and doctr ines as necessity and utility
may demand .
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They affiliate to some extent with the Histor ical
followers

,
but reject entirely the theor ies of the Philo

Sophical school. They do not believe that it is the
province of the jur ist to consider the quality of virtue,
nor to

“decide whether the cr iter ion of vir tue be con

duciveness to utility
, or accordance with nature; nor

need he profess his belief, or disbelief, either in an in

nate mor al sense, or in a categor ical imperative of the
practical reason . These are the hard questions of

Metaphysics. T he business of the jur ist is
,
in the first

place
,
to accept as an undoubted fact the existence of

moral pr inciples in the wor ld , differ ing in many par tie
ulars in different nations and at different epochs, but
having cer tain broad resemblances and in the second
place, to Observe the sor t of sanction by which these
pr inciples are made effective . He will then be in a posi
tion to draw unswervingly the line which divides such
moral laws from the laws which are the subjects of his
proper science .

”
(Holland

’
s Jur isprudence . 27

It is said that up to the time Of the adoption of this
method , no idea of philosophical ar rangement, much
less of literary finish, had begun to work upon the

mass.

When did the so- called Analytical School of Jur is
prudence come into existence?
Reference has been made to Blackstone’s commin

gling Law and Ethics in the introductory chapter to his
commentar ies, which was evidently intended to br ing
English law as a science under the theor ies of the con
tinental jur ists .

The cause Of the change or awakening of the opinion
in England in respect to the nature of Law is unques
tionably due to the views expressed by Edward Chr is
tion

,
Esq .

,
Bar r ister at Law and Professor Of the Laws

of England in the University of Cambr idge . He pre
pared the Twelfth, Thir teenth, Four teenth and P if
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teenth Editions of Blackstone’s Commentar ies, pub
lished respectively in 1793, 1795 , 1796, 1803, 1809 .

Chr istian opposed the reference of what was r ight or
wrong, by law, to Ethics, which he regarded as a sep
ar ate science; he contended that what is r ight or wrong
by ethical law,

is not necessar ily or always wrong ac
cording to municipal law.

With respect to Chr istian’s views Professor Ham
mond states : His position, indeed, marks a profound
change which had come over men’s minds in the eigh
teenth century

,
more strongly than any express state

ment could . It was the beginning of that alienation
between ethical and jural law which has since widened
into an entire divorce, at least scientifically regarded .

”

(Hammond
’
s Notes to Blackstone, V . 1

,
p .

Mr . James Bryce , in his History and Jur isprudence,
calls attention to the fact that English jur ists Of the
seventeenth and eighteenth centur ies became imbued
with ideas and habits different fr om those Of the RO
mans .

Bentham did not agree with Blackstone, his theory
Of law being that it was a command of the State

,

resting solely Upon the physical force of the State,
through the threat of punishment to those who trans

gress the law,
regarding fear as the sole motive of

obedience. (See Bryce
’
s Studies in History and Jur is

prudence,
It is a fact wor thy of note that Bentham had been a

pupil Of Blackstone
,
having attended the delivery Of

the latter ’s lectures. Bentham died in 1832 .

John Austin wrote his
“Jur isprudence” in 1832 .

He is the most severe cr itic of Blackstone Of any wr iter ,
and saw but few things good in him .

Austin is the most analytic Of all analytics. Much

praise has been bestowed on that par t Of his work en
titled : T he Pr ovince Of Jur isprudence,

”
for his
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marking off and defining the boundar ies of jur ispru
dence

,
and separ ating it from the domain Of ethics or

morality . (Dillon ,
Laws and Jur isprudence,

Austin
,
however

, said many things in recognition Of

the close affinity of jur isprudence and ethics, going so

far at one place as to state that “ the divine law is the
measure or test Of positive law and morality .

”
(Austin

Jur . sec . Again he says : “Positive laws, the
appropr iate matter of jur isprudence, are related in the
way or resemblance , or by close or remote analogy to
the following objects : 1 . In the way of resemblance ,
to the laws of God . 2 . In the way Of resemblance,
they are related to those rules of positive morality
which are laws proper ly so called . 3 . By a close or
strong analogy, they ar e related to those rules of posi
tive morality which are merely Opinions or sentiments
held or felt by men in regard to human conduct .
Sec .

Professor Amos, an English scholar , bar r ister , and
wr iter , in h is Science of Law”

(1876) deprecates the
confusion caused by the reluctance of the philosophical
school to abstract, even provisionally , law from its

mor al sur roundings. He belongs to the analytics .

(Amos
“ Science of Law [New York, Chs. 1

,

2
, 3, refer red to by Dillon, Laws and Jur . 7, quotation
found ante, p .

“ T he science of jur isprudence is concerned chiefly with positive laws ,
or with laws str ictly so called, as considered without regard to their good
nem or badness.

“Positive morality considered without regard to its goodness or badness ,
might be the subject Of a science closely analogous to Jur isprudence.

T he Science of ethics affects to determine the test of positive law
and morality . In other words , it affects to expound them as they ought
to be;as they would be if they were good or worthy of praise;or if they con

formed to an assumed measure.

“ T he science Of ethics consists of two departments;the one affects to deter
mine the test of positive law, and is styled the science of legislation , or br iefly,

legislation ; the other affects to determine the test of positive morality, and

is styled the science of morals, or br iefly, morals.

"
1 Austin Jur . 85 , 86, 5136.
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tinuing, he says :
“I do not see that a jur ist is bound to

be a moral philosopher more than other men; though
I do think it quite possible that a lawyer who happens
to study moral philosophy may find a legal habit Of
mind and legal analogies of considerable use in clear ing
up his ethical conceptions.

”

He holds that a system of ethics is a scientific hypoth
esis for the explanation Of existing facts : That moral
feelings and perceptions of a community are just as
much facts in its natural history as any other . That
a science of ethics comes into existence only when so

ciety is sufficiently civilized to produce men who think
systematically; that mor ality and its precepts are not
dependent on ethics, and that a r ight- minded man does
not want ethics to make him know r ight from wrong;
that r ighteous men are not they who Obey moral pre
cepts, but they whose conduct is the foundation Of
moral precepts. (Pollock

’
s Jur isprudence

,
289, 294 ,

295,

The foregoing statements car ry the analytical to
the most extreme stage of pure analysis . Pausing for
some Observations in respect to them, it may be con

ceded : 1 . That transcendental ethics are to be en

tirely rejected .

2 That Ethics is the science, and morality is one of
the existing facts.

3 . That the science only comes into existence when
conduct and facts give occas ion for deduction Of moral
precepts.

It may be contended with equal force that
1 In the pure Science Of Ethics there are no im

aginary theor ies.

2 . Philosophiz ing Upon the well- defined pr inciples
of ethics and morality tends to make better men .

3 . Knowledge Of the pr inciples of ethics and moral
ity, or rather Of deontology, makes better lawyers and
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(Continued )

UNI T ED STAT E S .

As the English common law was transplanted with
the first settlement of this country

,
and was claimed

as the bir thr ight by the colonists, it was accompanied
in a large measur e with the opinions of English seien
tists . There is

,
however

, some controversy about
this

, and well ther e may be in View Of var ious
Opinions which we find expressed by cour ts and

wr iters, and , especially by reason Of cer tain provi
sions in our wr itten constitutions . The many rad ical
reforms and improvements in Amer ican law, as com

pared with the common law
,
is a significant transition .

Dr . James Bryce says that natural law or r ight, with
freedom as the Offspr ing, was the bas is Of the Declara
tion Of Independence in 1776

,
that “Liber ty

,
Equality

Fraternity are vir tually implied in the Law of Nature .

Bryce’8 History and Jur isprudence .

Some of our English fr iends have claimed that
Amer icans have taken up with the Continental school
rather than with the English conception or theory Of
law.

Mr . Pollock in his Oxford Studies (1890) makes
the following Observations in reference to the Amer i
can view .

“We find a marked tendency in Amer ican author s
to take a continental rather than an English view Of

44
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the gener al theory Of jur isprudence . Not only our

positive and analytical method finds little favor with
them

,
and their theoretical work is mostly akin to

that Of the German philosophical and histor ical schools,
but they treat the common law itself as an ideal sys
tem to be worked out with great freedom and specu

lation and comparatively little regard for positive
author ity . Decided cases are treated by them as not

settling questions , but as Offer ing new problems for
cr iticism . T here are even one or two Amer ican wr it
ers Of great ability

,
for whom,

as for the German ex
pounders Of Natur recht

,
legal science appear s to con

sist in a perpetual flux Of speculative ideas .

”

Judge Dillon disclaims knowledge Of any Amer i
can wr iters who adher e to the German View,

stating
that Mr . Pollock is mistaken in the general state
ment that Amer ican authors display a tendency to
take a Continental rather than an English view Of our

Jur isprudence
,
and to adopt German and Continental

rather than English methods in the study and prose
cution Of legal science or the decision Of legal problems.

”

(Dillon
’
s Laws and Jur isprudence ,

It is true that individual scholar s
,
both in and out

Of the profession have been strong in expressing their
sentiments in favor Of the English View .

Professor Hammond in his Notes T O the Nature Of
Laws, in his edition Of Blackstone, claims that the
common law cour ts “

usually held that the common
or customary law did not embrace ethics or religion,
though it might be subordinated to them ; it would
conform its rulings to their requir ements, so far as

human imper fection allowed
,
but would not enforce

those r equir ements as necessar ily a par t Of the law
Of the land .

” He states
,
fur ther , that dicta by

some Of the cour ts may doubtless be found, in har
mony with the views Of individual wr iters, in the
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recognition Of ethical rules as part Of the law. (1 , Ham

mond’s Blackstone,
Recur r ing to the opinion Of Judge Dillon as shown

in the first Stor r ’s Lecture at Yale, we find that he
deems the separation of jur isprudence and morality
essential to the advancement Of legal science.

” He

It is considerations Of justice and r ight that make
up the web and woof and form the staple Of a law

yer
’
s life and vocation . The lawyer ’s work and busi

uses are, it is true, with human laws; but let me

repeat, the lawyer makes a gr ievous mistake who sup

poses law to be the mere equivalent of wr itten enact

ments or judicial decisions. Theoretically, and for

many purposes practically, lawyers must discr iminate
law fr om morality, and define and keep separate and
distinct their respective provinces . But these prov
inces always ad join each other ; and ethical consider

ations can no more be excluded fr om the administra

tion of justice, which is the end and purpose of all civil
laws, than one can exclude the Vital air from his room

and live . A thousand times have I realized the force
of this truth . In the practice Of the pr ofes
sion I always feel an abiding confidence that if my
case is morally r ight and just, it will succeed, what
ever technical difficulties may stand in the way

T he subject Of the relations Of law and ethics is
full of delicate and difficult considerations. It is
more easy to be lured than to avoid a field of unprofit
able speculation.

Legislation belongs to or is a branch Of ethics.

SO far as the separation of the judicial and legisla

tive functions is actually complete, it is easy to dis
tinguish the provinces Of law and morality .

“
But in so far as the judges are compelled

to exercisewhat is a creative power and to make a new
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rule, it seems to me that they are r ightfully,
because necessar ily, within the domain Of ethics, and
that in such cases the domain Of ethics and law are

not and cannot be delimited in advance, nor until
the line is drawn by the judges in and by the opinion
and judgment which are given in the par ticular case .

”

(Dillon
’
s Laws and Jur isprudence, 19,

There has been a scarcity Of discussion Of this ques
tion, scientifically, among lawyers. Judge Cooley in
his edition Of Blackstone seems to reject the idea Of a
law of nature, or Of making the law of God , the test
Of human law, because it is immacticable. (1 Cooley
B1.

T he theory of Blackstone that no human laws can

be Of any validity if opposed to the law Of nature,
though receiving some suppor t in one or two deci
sions in England, was exploded long ago in England
and in this country . And the Supreme Cour t Of the
United States has declared it impracticable as a rule

of action to be administered by the Cour ts. (An
drews’ Amer ican Law, p . 86: Allen v . Ferguson,
18 Wall, 1

A book entitled An Essay on T he Growth Of Law

(Published by Callahan CO. , Chicago, by
Mor r is M . Cohn contains an interesting discussion Of

the subject, the conclusion Of the wr iter being that
T he distinction between laws and prac tical mor

ality is not philosophically safe.

”

T he question has been discussed by noted lawyers
at meetings Of Bar Associations, but these discus
sions will not be pur sued .

T he general consensus Of opinion of legal men on

this side Of the continent appears to be in accord with
the analytical conception , that the study Of the science
of law can only be proper ly pursued by keeping it
apart from the science of Ethics.
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Attention is br iefly directed to some extra- jural
views. Some educators have considered the question
in their wr itings, and no doubt the general concep
tion Of scholars in our colleges and universities is in
accord with the analytical view .

Pr esident Hadley Of Yale says that the study Of
Ethics “

has been divorced from the study of law.

We have accustomed ourselves to think Of law and

morals as subjects wholly separate . We have been
taught to look to our feeling, to our conscience, to our

reason , as sources Of mor al author ity; to the courts
and to the legislatur es as sources Of legal author ity;
and above all

, as a matter Of cardinal impor tance,
to keep these two things sharply distinguished .

”

In the decision Of most Of the prac tical questions,
which come up in every day life, this separation is
most salutary . But in judging the past history Of
morals, or in formulating theor ies Of moral develop
ment

,
we are in danger Of car rying this habit too far .

T he practice of drawing a hard and fast line between
law and mor als is something peculiar to the nine
teenth century; and even in the nineteenth century
it has not been quite so universal as we have sup

posed . The separation which we deem to exist as

a matter Of necessity is more or less confined to our

own time and to our own country . There is less Of
it in Europe than in Amer ica; less in Catholic na

tions than in Protestant ones; less and less Of it as
we go farther back in the wor ld

’
s history . Even in

our own country tod ay the ruder communities show
a tendency to rever t to the time when law and morals
were not thus separate . (Hadley, Education Amer i
can Citizen,

106
,

Professor Palmer Of the chair Of Philosophy in

Harvard University, in his work entitled
,

“
T he

Field of Ethics — says
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A MIDDLE GROUND .

HAVING considered and quoted extensively the Opin
ions Of those who have wr itten upon the schools Of
jur isprudence, we are ready to look backward and

express our preference .

In this connection I feel likemaking a compar ison of
religious creeds and doctr ines Of the middle eighteenth
century, when the separation of law and ethics or igi
nated , with those Of the ear ly twentieth century .

As the dawn Of reason appeared to the lawyers of

the eighteenth century, they proper ly objected to

commingling the prevailing supernatural religious
creeds or doctr ines, or moral precepts spr inging there
from,

with legal doctr ines and rules .

They were not consistent with each other .

But how much easier is it now to think Of the legal
precept, the religious or moral precept in the same

breath, since men have so universally come to regard
the latter in the light Of reason , and according to na

ture
,
as opposed to the unnatural or Supernatural .

Cannot this change Of hear t form the basis Of a more
per fect bond Of unity between law and ethics.

It may be conceded that technically, perhaps, the
sciences Of Law and Ethics will continue to occupy
their separate stations, but there must always exist

50
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such a working ar rangement between them as that
injury may not be done to either .

All no doubt can occupy this universal ground .

If we can,
would it not be better to cease laying so

much stress upon the distinction .

Individually we cannot perceive the distinction so

clear ly, in view Of the claim conceded by so many,
that the decisions Of our cour ts are to be regarded as

evidence Of the law. If this position be sound it
takes us to the field of morality for the sanction Of
rules Of law.

T he rule Of stare decisis is not so potent as to keep
the cour ts Of one jur isdiction from passing the boun
dary lines of its decisions and enter ing the field of

social ethics in search for the Law.

Englishmen have the advantage over Amer icans
in so far as concerns Uniformity Of decision . Their
cour ts, wher ever located, may always turn to the
rules pronounced by the cour t Of last resor t, which all
are bound to Observe .

But with us the different states are not only not
bound to follow the decisions Of other states, but the
state cour ts are at liber ty to adopt a different rule or

doctr ine than that Of the United States Supreme Court,
unless the decision made by the latter , be in a case

which came to it from the par ticular state.

This being true there cannot be that exactness and

uniformity Of “Case Law”
in Amer ica, which is the

pr ide Of Englishmen in their system Of case law.

Such being the situation in the United States it
magnifies the relation Of law and morality with us.

Our judges have more liberty to follow the moral
bent Of their own minds, and to ignore the decisions Of

other states.

Th is is no doubt what Pollock had in mind when
he directed attention to the tendency in Amer ica to
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wards the Continental disregard for decisions . But

we are not guilty of this charge, because the course
pursued by our cour ts is due to the structure of our

government, and not to a general disregard of deci
sions as author ity .

If the Law could receive the suppor t of the educa

tors Of our youth in the Universities and Colleges,
and the ministry, along the lines suggested in these
lectures, there would be greater rapidity towards its

Civil law is the product Of human minds . T his

mind is trained in our institutions Of learning. Here
young men are taught to do the things which they
afterwards are compelled to learn more slowly in
prac tical life . (See Had ley, Amer ican Citizen,

Instead Of teaching the doctr ine that there is a

wide divergence between Law and Morality, it would
be better to instill into the minds of the younger gen
cration the doctr ine that Law and the pr inciples Of

Ethics should rest upon the same ground, and that
enlightened modern thought and civilization is br ing
ing morality and the laws Of society, and the conse

quent law of State and Nation into closer union .

There is a Middle gr ound to be taken between the
Histor ical and the Analytical, and between these two
and the philosophical .
From what has already been said it seems to be

conceded that the histor ical school fills gaps which are
in the analytical, and vice versa . This is admitted
by all scholars in jur isprudence if they fully appre

ciate the scope and extent of the Science .

Nothing is more helpful in the mastery Of law than
its scientific ar rangement with due regard to all its

parts . The chief mark Of the SO- called analytical
followers is the rejection Of all consideration Of the
ideas of the philosophical sect . This leads them away
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from the sources Of law, and ignores the great respon
sibility that rests Upon the legal profession in the for

In under taking the study of law in this age the

tendency is first to learn what the law now is, W ithout
stopping to discover how it came to be, and without
consider ing it deeply as a science . The law is made
Up of numerous precedents , statutes and constitu

tions. Common law and equity is a collection Of judi
cial decisions, throughout which are found cer tain
fundamental truths, which when extracted and set

forth systematically display the science Of law.

It is true that to determine what the law is, the
lawyer must sear ch the voluminous records Of law

,

until some positive r egulation is found
,
and that Of

this constant searching chiefly consists h is labor . It
is true that the law embraces a vast compass Of study,
and that it is difficult if not impossible to discover
the limits of jur isprudence .

But it must be r emembered that while engaged in
this almost endless search for c ases , the lawyer is
in reality seeking after the truths Of life which have
been followed and ad opted by the cour ts and are

embodied in the repor ts Of cases . These truths or

pr inciples being dr awn from life were in existence
before the decision was made , so that the latter con

tains nothing new. T he State has simply announced
its sanction Of the rule

, put its processes Of compul

sion into motion,
and compelled the Observance Of

r ights . T he lawyer who merely hunts for pr ecedents
upon which to rely, and who fails to extract therefr om
the pr inciple and make his own logical deductions and

applications therefrom ,
falls shor t Of appreciation Of

the law as a science . He must be acquainted with
the science or philosophy Of the law,

as the pilot of
the boat is with the channel of the stream,

so as to be
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able to safely conduct his case into the harbor of suc
cess.

Touching the point that the law lies back Of the
decision the following is Offered from an eminent
author ity

“
T he combined decisions and statutes are Often,

for convenience and without practical misleading,
spoken Of as the law . Yet

,
in truth, behind them may

lie, invisible except to the illumined under standing,
what in more accurate language is termed the law,

whereof there are but par ticular manifestations . The
instances proceed from the mind Of men, as vegetation
does from the ear th . Yet the law Of the growth Of

each is a thing quite distinguishable from the gr owth
itself . SO the law of the motions Of the physical
heavens is simply invisible to the unillumined sight;
but, since it has become a par t Of human knowledge,
it is contemplated as quite separ able from the motions
themselves. In our jur isprudence

,
not in everything

have the students Of it, in its pr esent state Of develop
ment, learned to discr iminate between the outward
manifestations,— that is, the decisions and statutes,
which are thus distinguishable from the law itself, and
the real law as thus explained; but they have pre
ceeded in this field Of discovery far enough to render
their conclusions accepted ver ities

,
and to furnish

abundant stimulants to future investigations and

discover ies.

”
(Bishop Non Contract Law, sec .

We cannot rely Upon any one Of the methods ex
clusively, but have occasion for resor t to all of
them .

The followers Of the English Analytical System
condemn the metaphysical because it is said : “Some
soar so high through the empyrean Of metaphysics
that it is hard to connect their speculations with any

concrete system at all
,

”
and because it is insepar
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ably connected with a system Of transcendental

There is great mer it in the common sense and prae
tical views Of the adherents Of the English Analytical
School. But in its establishment it is a mistake to
erect a bar r ier between the sciences which will lead
men to give too little heed to the sour ces of law.

Jur isprudence and Ethics sustain the closest possible
relation; they are Of the same family and their Off

spr ing is Law and Morality . In the study of law,
it

is well to keep this in mind . In View Of the antipathy
of the English school to the blending Of law and ethics
it is comforting to read what the eminent author ity,
Dr . James Bryce says upon the subject .

T he blending of the notion Of Natur al Law, as the

ethical standard Of conduct and the ideal Of good
legislation, with the notion of the law formed by the
usages and approved by the common sense Of all

nations as embodying what was practically useful and
convenient, satisfied both the philosophical and the

histor ical instincts Of the jur ists. Had there been a

similar combination Of ideas and habits in the Eng
lish jur ists Of the seventeenth and eighteenth cen

tur ies, our legal process would have been more rapid
,

and , if the phrase be permissible, more ordered and

rhythmical . (Bryce
’
s Studies in History and Jur is

prudence, p .

But Dr . Bryce’s preference for this affinity has not

received much encouragement in England . The want
Of practicability found in the wr itings Of men on the
philosophy Of law,

would naturally tend to dr ive men
in the Opposite direction . It has been said Of the
work Of some Of the philosophers . The foliage is luxu
r iant, but the fruit scanty .

” Lawyers will find it

greatly to their advantage if they come ear ly to know
the few practical fundamentals of the science Of the
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law. T he r oad to this knowledge, however , is diflieult
and circuitous, and the guide posts few .

In our travels among the books and looking to the
Opinions of those who have spoken or wr itten upon

the subject, we find them all taking middle ground .

NO attempt will be made to give th ese expressions
excepting one or two.

P rofessor Amos
,
though opposing the merging of the

scientific treatment Of law In the larger region Of gen

er al ethical theory, makes the following per tinent

Ethical science,
” he says, has a still profounder

and less easily equit able re lation to the Science of

Jur isprudence. T he history Of the growth Of Law,

and an account Of its Sour ces, involves a recogni tion
of some of the most embar rassing facts in the moral

wor ld . T he jur ist must at the very outset of his
work, have recour se to the teachings of a highly elab
o rated Ethical Science. It is impossible to under

stand the intrinsic nature Of law, and to ascertain its
relation to all other social facts, Without having a

firm hold on the main facts
,
which it is the special

province Of the ethical inquirer to elucidate. T he

recur rent phenomena designated under such Cxpres
sions as

‘
equity,

’ ‘
fictions

,

’ ‘
laws of natur e,

’ ‘
law,

the per fection of reason
,

’
natur al justice,

’
and the

the like, are unmistakable tokens of the incessant
Operation of ethical facts Upon systems Of Pontive
Law, and Of the universal recognition Of the truth o f

such operation .

It is desirable to warn the jur idicial student that
the fact Of Law is so intimately interwoven in the way
Of cause and effect with the most apparently alien

regions Of human life and interest , that nothing can

save him from endless embar rassments and practi

cal errors but a clear mapping out, at the very



https://www.forgottenbooks.com/join


58 SCHOOLS OF JURISPRUDENCE .

In this great march of progress it must be remem
bered that Lawyers are the leaders, the cour ts fol
low and approve . Therefore, lawyers must be ac

quainted with all the sciences that may be raked
Up in the ashes of the law.

”



LEGAL EDUCAT ION.

MET HODS AND HIS T ORY.

SAMUEL War ren inquired : Is it a light matter
to encounter the study and practics of Ju

rm 3
“

r isprudence
— a science which, in the opinion

Of the great Edmund Bur ke,
‘
is the pr ide Of

the human intellect; a science which, with all its de
fects, redundancies and er r ors, is the collected reason

of ages, combining the pr inciples of eternal justicewith
the infinite var iety of human concerns .

The profession Of Law, proper ly understood and

practiced, is one of the most impor tant of men’s

occupations.

NO better conception Of its responsibilities can be

found than in the time honor ed language Of Black
stone who said that the law is a science which dis
tinguishes the cr iterions Of r ight and wrong; which
teaches to establish the one, and to prevent, punish or
redress the other ; which employs in its theory, the
noblest faculties of the soul, and exer ts, in its prac
tice, the cardinal vir tues Of the hear t;a science which
is universal in its use and extent

, accommodated to

each individual, yet comprehending the whole com

Edmund Burke says in his opinion
,
law is one Of

the fir st and noblest of human sciences; one which
does more to quicken and invigorate the understand

59
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ing, than all the other kinds Of learning put to

gether .

’

This statement has mer it in it, because all the other
sciences, formal and physical, penetrate the law.

Law deals with and governs all human and ar tificial
actions, whether it be conflict with individuals, whether
it involves complicated questions Of science, or me

chanical ar t, or the many diversified economic ques
tions Of the present age;questions of transpor tation
on land or water , questions Of local, state or national

government, these , and many others, the lawyer is
expected to deal with in a practical manner .

An eminent divine once preached a sermon the
text Of which was : “Call Z enas the Lawyer .

”
Among

other things in the discussion Of his topic he said
that a successful lawyer must know two things :
“
1st

,
T he law, and 2nd , Everything else.

”

Consider ing education by what it really means,
there is no class Of persons who have super ior advan

tages and oppor tuni ties to harvest and husband the

greater field Of education than a busy, industr ious
and intelligent practitioner of law . None has a

br oader range or field than the lawyer Of extensive
and var ied practice; if of the cor rect type, he may
continue onward and upward until the highest pin
nacle Of inte lligence and education is reached .

T here is now no hesitancy as to the plan Of secur ing

the legal education . It is in the law school.
A glance into the ear ly history Of legal education

will disclose the or igin Of the popular no

wfi‘m tion that has always attended the profos
m' "u"

sion Of law, as an honor ed profession . In

ear lier times there were degrees of ad

vocates, barr isters and sergeants at law, and attor

neys and solicitors. According to Blackstone, it was
not until the four teenth century that we find attor



METHODS AND HISTORY . 61

neys who make a bm iness Of appearing for all who

employed them. (3 Hammond
’
s Blackstone,

Other author ity states that before the end of the

thir teenth century there already exists a legal prO

fession, a class Of men who make money by represent
ing litigants before the cour ts and giving legal advice.

T he evolution of this class has been slow,
for it has

been withstood by cer tain ancient principles.

’ ’

(Pol

lock Maitland, History of Law,

It was necessary that all who desired to become
bar r

'

mters or sergeants at law should attend colleges
or societies where oppor tunity for instruction in law
was aflorded , which were designated as Inns Of Cour t,
Of which there were four , Lincoln

’
s Inn, Gray

’
s Inn,

Inner Temple and Middle Temple. T he history of

these institutions and the methods pursued in im

par ting instruction in law is most fascinating and

interestrng . It is pretty definitely settled that the
Oldest— Lincoln’

s Inn— was established in 1423 . But

they did not assume the form Of colleges exercising
the function Of confer r ing degrees in law until the
sixteenth century . (Dillon

’
s Laws Jur .

They were located outside of London near the

King
’
s Palace at Westminster , Where the Cour ts Of

Law were held . This was because Of an order of the

King, the purpose of which has been much disputed,
though the generally accepted view was that the
schools were suppressed in the city SO as to encour

age their establishment in the suburbs. As For tescue

puts it :
“
T he place of study is not in the hear t of

the City itself, where the great confluence and multi
tude Of the inh abitants might disturb them in their
studies, but in a pr ivate place, separate and distinct by
itself in the suburbs, near to the Courts of Justice
Here in Term- time the students Of the law attend in

great numbers, as it were to public schools, and are
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instructed in all sor ts Of Law Learning, and in the
practice of the Cour ts .

”
(Quoted in Dillon

’
s Laws

Jur .

T he cost Of maintenance of students in these Inns,
where they both dined and lodged , was such that
only “

sons Of persons Of quality could attend, those
of an infer ior rank not being able to bear the expenses
Of maintaining and educating their children in this
way.

” “
SO that there is scarce to be found an

eminent lawyer who is not a gentleman by bir th and

for tune : consequently they have a greater regard for
their character and honour than those who are bred
in another way. Out Of term, the greater par t
apply themselves to the study of the law . Upon
festival days, and after the Offices of the church are

over
,
they employ themselves in the study Of sacred and

profane history ; here everything which is good and

vir tuous is to be learned ; all vice is discouraged and

banished .

”
I d.

Blackstone states that the fixing Of the cour ts
stationary at Westminster ’s Hall had much to do
with the cause Of education .

The manner Of legal instruction at the Inns con

m , a,
sisted only Of what were designated as

l
tfiT fifv

‘ Readings, and Mootings.

” Cer tain
distinguished persons were selected to con

duct the reading, which consisted Of a discussion Of some
subject of law, and which was car r ied on but a very
shor t per iod in each year . There was no par ticular
method in the selection Of the branch or topic Of the
law to be considered , and as a matter of fact it gen
erally had little relation to the instruction Of the
students gathered there , but more frequently was for
display and enter tainment.
The mootings were arguments Of disputed ques
tions by bar r isters in the presence of the students .
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Necessar ily the knowledge Of law acquired by those
in attendance at the Inns must have been Obtained by
their own personal efl’or ts , in a manner similar to that
acquired by reading in the Office of a lawyer .

In later years commencing in the year 1852 a new

and definite system Of legal education was inaugu

rated , by the cr eation Of professorships, providing for
a course of lectures, attendance thereon being com

pulsory.

Finally the matter of Legal Education in the Inns
Of Cour t was placed in charge Of the Council of Legal
Education,

consisting Of twenty benchers, five from
each Inn Of Cour t, and to this body is entrusted the
power and duty of Super intending the education and

examination Of students for the purpose of being
called to the bar .

T he Analytical practical mode Of legal education
has ever been the pervading English sentiment . T he

tendency Of the instruction at the Inns has been along
practical and useful lines, sending for th good lawyers
and good judges. It may be said Of both English and
Amer ican modes Of legal education, that the chief
aim is to turn out practical lawyers who can take up
the practiceOf their profession as a livelihood .

The science or philosophy Of law receives not special
Attention given bl lt incidental attention

,
though more te

the Science
0! 1" cently there has been an avowed purpose

on the par t of the Inns of Cour t, Universities and

Law Colleges to give Jur isprudence the attention it
deserves.

In View of the liberal spir it of the English bar the
statement is not surpr ising that Jur isprudence

“may
confine itself to making out a catalogue of blank
forms; in other words, to the pure theory Of classifi
cation,

” which is the View of S ir Freder ick Pollock.

He fur ther states : I do not for a moment deny that
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the scientific ar rangement of the law is a subject
wor thy Of the most careful discussion . But I do not

think it a good subject to be dwelt upon by students
at an ear ly stage.

”
(Pollock

’
s Jur isprudence, 5 ,

I believe, on the contrary, that order ly classifica

tion and ar rangement Of legal r ights and their viola
tions should be brought to the attention of students
early in their course; presentation in this manner

greatly facilitates the mastery Of a knowledge of law

from the beginning Of its study . Classification Of
r ights and wr ongs is not a matter of individual opin
ion, but it is one Of the fundamentals Of the philos
ophy Of law. In the city Of M . the violation Of a r ight
may be vindicated by the decision Of a cour t, while
in the distant county of K . another wr ong may be te

dressed by another cour t
,
while in still another jur is

diction another gr ievance may find its way in the

gr ist of adjudicated cases. T he student or lawyer
may find it necessary to study the individual cases
and the exper iences of the par ties involved, but when
he has done with them and br ings the pr inciples in
volved in each case together , he finds that they are

not mere individual isolated cases, but that they are

all integral par ts Of a whole subject or science . He

finds that Case Law ir r egular ly develops, and that it
takes time to formulate a complete system . T he

good to be der ived from the knowledge thus so Ob

tained, is its use in applying it to future unsettled
cases . And as no two repor ted cases are exactly al ike,
he may find that the pr inciples announced in the

three cases are component par ts Of one great body Of
pr inciples which are to be applied to the living un

settled problems .

Scientific classification with the beginner in law is

just as necessary as are proper plans and specifica

tions for the housebuilder .
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It is a singular fact that the matter of Science or
Philosophy of Law is left largely to the Universities,
to be considered br iefly and by persons who have not
the broad comprehensive and practical knowledge of

law essential to a just and thorough appreciation of

its practical purposes.

It is the purpose here dir ectly to refer to the work
of these persons . Before doing so , however , I want
to consider the work of our modern law schools along
this line .

The opinion is expressed that the actual course

T wo of instruction in our law schools is too in
flehoolb tensely practical and technical; that law if

not taught too much as an ar t is taught too little as a
science ; and that the course of instruction can have
and should have a broader scope than it has when
the student is confined to the usual text- books wr itten
for practising lawyers, and the designated illustrative
cases, since the or al instruction rar ely goes beyond
this range .

”
(Dillon

’
s Laws Jur .

To an interested person the different expressions of
opinion

,
as to the methods of work in law schools are

interesting if not amusing . Practical lawyers will
complain that the work is too theoretical and not

sufficiently practical . On the other hand there are

those
, (though few in number ) who, having a compre

hensive knowledge of law, as well as a deep apprecia

tion of it as a science, will say that the latter receives
too little attention .

The tendency appears to be towards the practical
because it meets popular favor . But undoubtedly
the effor t of the exper ienced instructor of law is to

distr ibute the pr inciples of the science along with the
practical. The endeavor should ever be to combine
with a knowledge of the

“pr acticals of the law,

genuine scholar ship, knowledge of history, of the
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sources and phenomena Of rules and doctr ines, of logic
and reason

,
Of the r ight as dictated by the immutable

laws Of morals emanating from the Supreme Judge .

More time should be given to the study Of the Sys
tems Of Law, which can be reached only by the bistor i
cal road .

“ It is history which teaches us what the
law is

,
it is science which teaches us to use it .

The science Of law is the product Of continuous
development . Savigny said : The entire system Of
legal science which governs our actions can only be
thoroughly mastered by histor ical study, going back
to its fir st beginning and following it into all later
ramifications .

”
(Savigny Vol . V . p .

There seems to be little ground for controversy as

o, to methods Of instruction ; the so - called
8m" “

case - system
,

”
and

“Text- Book System
are both good and essential . And so ar e theMetaphysi
cal

,
Analytical

,
Comparative and Histor icalmethods all

useful and necessary .

I maintain that there is occas ion for the use Of them
all. T O determine upon the proper course to be pur
sued , one must have a knowledge Of the Systems Of
Law

,

’
and their development . There are but two,

the Roman Civil Law and the English Common Law .

A great effor t was made by the clergy and others to

3 0
8
3?

introduce the Roman law in England , but
h E- sh nd it was as strongly r esisted by English law
yer a

,
judges and the English Par liament . Ear ly Eng

lish wr iters, Glanvill, Fleta and B racton injected pr in
ciples Of the Roman law into their tr eatises. But with
all the effor ts , in the language Of S ir Freder ick Pollock :
“Rude and Obscure in its beginnings, unobserved or

despised by the doctors and glossators, there ar ose in
this Island a home-

gr own stock Of laws .

T he same author ity admits that broadly speaking
whatever is not Of England in the forms Of modern
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jur isprudence is Of Rome or Of Roman Mould .

(Oxford Lectures pp . 46, 47,
Professor Hammond in reference to the adoption
Of Roman ideas and the teachings Of Braeton,

sug

gests that there is no difficulty when there is a true
conception Of the nature of jaw. That

,
the law being

regar ded as a science Of human action, the chief
purpose Of which is to study those actions in the pr in
ciples that govern them,

and to deduce from them
the necessary rules by which they are and must be

govemed ,to analyze them into their elements, and to
construct from these elements the institutions which
are the generalized statements Of all possible legal
action it is easy to see with what regard a body
Of Observations and reasonings on their science such
as the corpus jur is presented .

”
(1 Hammond

’
sRI.

The Roman law was ready made and expressed in
due form,

but it was rejected except in par ts. Evi

deuces Of Roman doctr ines are found in Blackstone.

The common law was made fir st hand by the judges,
its lessons were dr awn from life and its exper iences,
and rested upon custom.

It thus becomes plain that the study Of any pr in
c iple embodied in either case or text, involves a con

sideration Of the history Of the conditions, and for

use as a precedent, a compar ison with present circum
stances. Perhaps this compar ison may be made from
the case without looking fur ther .

The aim Of law school instruction should be to en

able students to construct out Of the bulk Of rules

and pr inciples 3. system Of law, and not simply learn
how to make use Of them as mere tools.

Having spoken Of the methods Of Instruction in

T
aw

s
iz
lomof the law schools, I rever t to the topic men

lmm flom tioned , but not followed out, viz : that the
‘Science ,

’
or

‘Systems Of Law,

’
appears to have been

left to theUniversities.
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An examme was set by the establishment Of the
Viner ian professorship at Oxford filled fir st by S ir
William Blackstone in October 1758 , which resulted
in his Commentar ies on the Laws Of England, said by
some to have been the first step toward the demon
stration Of the Science Of Law. T his work is still
chiefly consulted when desir ous Of learning some
thing Of the law as a science . Blackstone’s sugges

tion as to the course to be pursued in the study Of
law,

i . e. that “he should consider his course as a gen

eral map Of the law is a good twentieth century
direction .

It was at Oxford where an academic study Of the
common law was first inaugurated . And

m ” u"
as Blackstone said, the theoretical, elemen

tary parts had hither to received a very moderate share
Of cultivation . In other Eur opean countr ies the educa
tion Of no gentleman or scholar was deemed complete
until he had attended a course Of lectures upon the ih
stitutes Of Justinian and the local constitutions Of his
native soil, under the very eminent professors that
abound in the several Universities. But up to the time
Of the establishment Of theViner ian chair the science Of
the laws and constitution Of England had not either
in the Inns Of Cour t or in the Universities received
attention. In Blackstone’s language

“ it has been
the peculiar lot Of our admir able system Of laws, to be
neglected, and even unknown, by all but one practi

cal profession .

” There was hither to no adequate
means Of instruction in the common law as a science
because there were no suitable texts . It could only
be studied in the form Of decided cases, oral instruc
tion being essential to master the system,

its history,
its development, and its sources. Professor Holland
well expresses the difficulty in the following lan

guage :
“
An uncodified system Of law,

can bemastered
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only by the student whose scientific equipment enables
him to cut a path for himself through the tangled

growth Of enactment and precedent, and so to codify
for his own purposes.

”
(Holland

’

s Jur isprudence ,
This aptly discloses the difficulties involved in ac

quir ing knowledge Of law by the route Of the decided
cases . That which is lacking in this method must be
supplied by oral instruction .

“The law
,

”
says one Of the most competent Amer i

can author ities,
“
Or any other science

,
must be re

duced to a form adapted to school instruction before
it can be studied in the schools . The simplest and

easiest form Of this kind is a wr itten text
,
which the

student is expected to accept as a final and author ita

tive statement Of the law he studies. If ther e is no

such text
,
the unwr itten law must be stated in the

form to which any other human knowledge is reduced
for the same purpose , that is in general terms and

propositions composed Of these general terms , so that
the student may know how to apply to the subject
the same rules that govern every other process Of
human thought .

” 1

The knowledge Of the common law as a liberal sci
ence having been ad opted for the first time by aca

demi cal author ity, Blackstone, sensible Of the neces

sity Of a master ly acquaintance with the general
spir it Of laws and the pr inciples Of universal jur is
prudence, produced a work which has lived thr ough
the centur ies, withstanding the attacks of his cr itics,
as a monument to the science Of the law.

The work Of Blackstone completely overshadowed
that Of any Of his successors in the Viner ian Pr ofessor
ship, although the work Of Dr . Richard WOOddeson ,

1 P rofessor Hammond ’s Notes to Blackstone Vol. 1 p . 42.

“One has

only to study the year books car efully to see how impossible it would have
been to teach the law so administe red by the ord inary process Of university
education.

”
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entitled a Systematical View Of the laws Of England,
published in 1792 is said to have been a fitting sup

plement .
Scientific instr uction in the Laws Of England was

given in the University Of Cambr idge in 1793— 1795,

by Edward Chr istian,
Esq . ,

Bar r ister at Law and P ro

feasor Of the Laws Of England, who found fault with
Blackstone’s conceptions Of law,

his teachings being
pretty gener ally followed thereafter .

Bentham it was who favored revolutionizing Eng
lish law by sweeping it Ofi the Islands, and the planting
Of a new system in the form Of a code, selecting from
the decided cases such par ts as may have been useful.
While Bentham left some lasting impressions, his
ideas never took definite shape . He was twenty- five

years younger than Blackstone and attended the
lectures Of the latter at Oxford . (Dillon Laws Jur .

He was a legal recluse , his life being devoted to the
working out Of such reforms as he thought ought to
have been made in the laws Of England . It has been
said Of him that there is hardly a S ingle reform made
in the law since his day which cannot be traced to his
influence .

‘

Blackstone’s treatment Of Law as a science was
perhaps most bitter ly attacked by Austin who found
fault with his conception Of Law, and par ticular ly
with his ideas Of its sources.

Having spoken Of Blackstone ’s contr ibution to the
science Of English law,

and Of his cr itics
,
let us give

attention to the work in this direction in more recent

T he work of practical instruction in law, with added
interest in its science goes forward in the Inns Of Cour t

l Sir Henry Maine
’
s
“Ear ly History Of Institutions, Lecture XI I I

,

Dillon
’
s Laws dz Jur . 318 , where a full account Of his work may be found.
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under the direction Of the Council Of Legal Educa
tion

,
while scientific jur isprudence receives attention

at Oxford, Cambr idge, and Edinburgh .

The result Of the labors Of Pr ofessors Holland,
Pollock

,
Markby and Lor imer at these institutions

have been valuable contr ibutions in literature upon
law as a Science ;the two former on Analytical Jur is
prudence

,
while the later tends towards the conti

nental school.
The work Of Holland is perhaps the most popular

of any extant upon General Jur isprudence . The only
suggestion that comes to mind in reference to it is
that the subject

,

“
T he Sources Of Law

” might have
received more extended consideration . His analysis
Of a Right can hardly be improved upon . T he fact
that much Of the work is “hard reading

” does not in
the least detract from its mer it . The work Of Markby
on the Elements Of Law,

considered with reference to
Pr inciples Of General Jur isprudence, is Of a more
practical character and may be more readily under
stood and appreciated by the average reader .

Doubtless the ear ly tendency Of our law schools was

“ w e“
to prepare its students for the bar examina

fflifi
'

fifi tion , with little thought Of a thorough train
“ 11
3323

1
0

0 1 “ mg in the pr inciples
,
and this class Still

exists.

In the ear lier days law school instruction in this
country was almost as crude as it was in England ,
there being no effor t to teach law as a science or sys

tem . It was deemed necessary to instruct in the

science Of government, and the work Of Kent at Colum
bia and Walker at Cincinnati touching our govern
mental system stands as a monument to their names.

(Kent
’
s Commentar ies; Walker ’s Amer ican Law . )

T he lecture system first pursued in this country
resulted in much good to the profession and to future
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promcution,
we will turn to one case that will define

the r ight injured , another to see what kind Of an ac

tion
, (whether cr iminal or civil, or both , ) there must be

to cause the injury ; to another case to see when the
injury is complete

,
whether an acquittal by jury is

necessary
, or whether a nolle pr oseqm

’

be sufficient;to
still another case to see what kind Of grounds the per
son instituting the action must have had to justify
him in other words what constitutes probable cause.

Again ,
malice being an essential, we look to other cases

to see what constitutes malice . The person br inging
the action may have taken the advice Of counsel, SO
we want to know what the decided cases hold as to

this. And lastly we consult the cases to ascer tain
the rule as to the measure Of damages . It is not likely
or possible even that any one case decides all these
points, and cour ts do not wr ite treatises in their
opinions but only decide the points at issue. After
all these rules have been extracted from the cases,
scattered here and there, we can set them down in

logical order , and then and not until then,
may we

know all about the wrong Of malicious prosecution .

SO might each and every wrong be taken up with
like demonstration .

But there is SO much history, so much about our
Rights,

”
(the star ting point in law

, ) SO much modi
fication by statute that are not found in the cases,

which must be supplied .

There is much
, too, in the Law Of Contracts, in the

law Of proper ty, that is not to be found in the cases.

If judges had wr itten for future generations, instead
Of for the immediate par ties, the cases would have
been self- explanatory .

Again we want to have everything in mind at the

time we are seeking knowledge Of a par ticular par t
Of law which is essential, and therefore many mat
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ters peculiar to pr ocedur e may not be found in the
case .

A case in Equity may be assigned for reading . The
repor t will not likely disclose the facts or data which
make it necessary to appeal to the Cour t Of Equity .

These are to be found in the decisions Of the common
law courts

, and ther efore we must gO outside Of the
case for information that will enable us to understand it .
In cr iminal law it must undoubtedly be admitted
that because Of our Statutory Cr imes, and the history
Of the common law which is a part thereof

,
the ex

clusive study Of cases is inadvisable .

The advocates Of the methods are contending with
each other over the mer its or demer its of each as Often
as oppor tunity is Offered . A strong sentiment pre
vails among some Of our best men ,

that the Elements
Of the Law must be gathered from the text . Emperor
Justinian charged the illustr ious professors Of law who
composed his Institutes to compose them SO that you
may no more learn the fir st elements Of law from Old

and er roneous sour ces.

”

I fully share in this view
,
and would add that the

Philosophy or Science of the law is to be likewise
learnt .
Enough as to methods Of knowledge . In the cur r ic

ulum Of most Of our leading schools may be found
evidence Of a purpose to give the Science and System
Of Law the attention which it demands . This, how
ever , may most frequently be found at the end Of the
course, or in the Post Graduate Course, which escapes
many .

Jur isprudence Should receive attention as an under

graduate study .

NO better addition can be made to the cause Of

higher and more thorough training Of those
to sum seeking a place in the ranks Of the legal
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profession, than to hold up to view the fact that
Morality, or the science Of what is r ight and just
between men, is the basis or foundation, Of law,

and to urge upon young men the necessity Of car ry
ing this thought, this pr inciple, into their daily stud
Ies.

T he main purpose will be to br ing out and empha

size this one element involved in the acquirement Of a
legal education, which is too Often lost sight Of by
many . The basic moral pr inciple must be discovered
and studied in every case.

AS constitutional
,
legislative and judicially made

law, to be per fectly sound Should rest upon the moral
pr inciple, law students and practitioners in mastern
the law, and in determining litigated controversies,
should sear ch for , ascer tain and apply to the trans
action the basic moral pr inciple under lying the same.

Those who can best appreciate morality, or who can

best form pr oper conceptions Of human duty, will
make better lawyers .

T O become good lawyers, the pr inciples Of Legal
Ethics must be thoroughly instilled in the mind Of the
law student from the beginning, as his success as a

practitioner will be due to their practice and exempli
fication more than to any one cause . HOW can it be
otherwise when true Interpretation Of law depends
entir ely upon the proper application Of moral pr inci
ples . Every question must be studied from this
standpoint, and , therefore, the student Should give
this par t Of his training proper attention .

When these pr inciples become a par t Of the lawyer ,
he can maintain the digni ty and honor Of his profes
sion,

and defend it against the calumny Of men .

We lay special stress upon morality in its rela

tion to the student in the acquirement Of his Legal
Education. If all law students who are now being
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educated in the country could be directed towards
this way Of thinking, we should, in the cour se Of year s,
rapidly turn the tide Of the opinions Of men in favor Of
the view that Ethics and Law are united .

If the teachers Of Moral Philosophy had a knowl
edge Of Law they would not then be compelled to
acknowledge their unfitness for the task Of discover
ing the boundary line between Ethics and Jur ispru
dence nor will they regard it as a matter Of toil and
subtlety (Palmer

’
s Field Of Ethics.)

They would teach men that the rule Of human con

duct as embodied in the legal precept rests upon the
moral pr inciple . Educators who are not lawyers can

hardly be censured for laying so much stress upon the
line that marks the transition between mor ality and

law
, because the lawyers are pr imar ily responsible

for star ting the trend Of thought this way. The Ob

icct Of these lectures will be to magnify the grandeur
Of the law, because Of the fact that the customary
rules Of morality Should and do in near ly all instances
receive the sanction Of the state.
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SYS T EMS OF LAW . T HE ROMAN LAw.

T HE purpose Of a treatise on Jur isprudence being an

investigation Of the methods Of making law,
and Of

the establishment and development Of Systems Of
Law,

its scope and breadth cannot well be understood
without an examination into the prevailing systems
Of the wor ld . If there are fundamental

,
immutable

and ever lasting pr inciples pervading the laws Of all
nations , such an examination becomes par ticular ly
impor tant . As our people become more enlightened,
the more fully do they realize and appreciate the
truth spoken by Apostle Paul when he pr oclaimed :
“God hath made Of one all the nations.

”
In the

language Of a divine;
“We are recognizing to- day,

as never in the past, that we aremembers one Of another
and debtors one to another ; that neither languages
nor customs, widely as they may vary, can destroy
the strange oneness Of communities and nations.

Even we Of this splendid twentieth century Of en

lightenment and progress are acknowledging our in

debtedness to far away nations— to Rome for the
pr inciples that under lie our system Of laws, to Gr eece
for our ideals Of art, and to Judea for the inspir ations
Of our highest faith . It is the great truth Of universal
dependence and inte rdependence

,
no man living to

himself, no nation living to itself though the
78
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oceans may divide nations , still the deeps are under

girded by bands Of solid rock .

” 1

These truths are par ticular ly forceful when applied
to Systems Of Law. There is a “oneness” a “depend
ence and interdependence,

”
in the laws Of countr ies.

It is not, therefore, strange that we find on the globe
but two systems Of law, the Common Law and the

Roman Law. Study them as much as .we may, and

there will be found many points Of “oneness” Of
“dependence and interdependence, which has per

meated the laws prevailing in all countr ies.

After the decline of the Roman Empire, France,
Italy

,
Austr ia, Germany, Holland and Spain adopted

the Roman law as their general or common law, de
parting from it only as occas ion required, by some
legislation or the adoption Of some special custom .

(Markby
’
s Elements Of Law, sec .

And it seems strange that Scotland has pursued
Roman lines, and has not afli liated with the Com
mon Law .

T he municipal or civil law Of Rome as a system never
Obtained a footing among English speaking nations,
although it mad e cer tain inr oads. Contest was waged
in England between the adherents Of Roman law and

its r esistents until the common law Obtained the mas
tery. T he Roman Empir e with its long history, had
accumulated a mass Of unsystematic adjudged cus

toms, until the need Of simplification and systemati

zation was felt . Consequently they reduced this
mass into a system . The elements Of the whole sci
ence Of law were brought together in the Institutes,
so that it would be unnecessary to r esor t to the or iginal
sour ces to Obtain a mastery thereof.
The law Of nature, as embod ied in the Institutes,

meant r ight reason inher ent in man having the force
3 Dr . Ker r Boyce T upper , of Philadelphia , in a BaccalaureateAddress.
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of law,
which was common to all nations, and which

found its way into the common law .

A late learned Amer ican educator who gave the
history Of law, and systems of law studious attention,

contended that the main processes and methods Of
the Roman law are str ictly analogous to those Of the
common law Of England and Amer ica.

A prominent feature Of Roman Law is its classifi

cation . Some legal wr iters, whose names it is un

necessary to mention,
have enter tained the opinion

that a too refined classification Of law is not conduc

ive to its understanding, that it does not grow in

this way, that the classification or ar rangement Of

any branch Of law, is a matter Of individual choice.

We adopt the weapon Of Dr . Hammond’s argument
upon this question . He stated that :

In the classification of law there are peculiar

difi culties . The student Of most other sciences has
its external ar rangement entir ely under his control,
and can conform it to the true and natural order Of

the science, as fast as he discovers the latter . But

the external ar rangement Of a large par t Of the posi
tive law is something which the scientific jur ist must
accept as he finds it . It is in itself the chief mark Of
its own existence as positive law . T he form cannot,
as in other sciences, be separ ated from the matter ,
because it is the form that gives to the matter its
most important character .

”
(Hammond

’
s Intr o . to

Sandar
’
s Justinian XXIX .)

T he matter Of the existence Of r ights and classifi

cation thereof, is a fur ther illustration Of the one

ness,
”
and the interdependence in our system Of laws.

In the history and development Of Roman law,

there was builded a natural classification of law,
and

Of r ights, which has permeated every other system.

1 William G. Hammond, Intr oduction to Sandar ’s Justinian, XXII.
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jur isprudence is an understanding Of the law as a

science. Our knowledge is sadly deficient if we do
not pursue such a course. T he great difficulty in
the way is the lack Of oppor tunity, Of time, and of

ready access to suitable books.

In the preparation Of the fifty volumes Of Digest of
the Roman law, the sixteen jur ists appointed by Jus
tinian for the work, divided it into three classes and

separated themselves into three bodies, students Of

law being required to pur sue the three classes respec

tively in their order in acquir ing a knowledge Of

law.

But knowledge Of the system,
now acquired by the

average inquirer , is usually der ived second hand,
from treatises on the Roman law.

Every person who expects to follow the study Of

law should take all the Latin available to him in his

literary course, and Should thereafter in his law course
keep his Latin tools in good working order , SO that
when he encounters in the var ious treatises Latin quo
tations from the Institutes or from the Pandects
which have mater ial bear ing on modern jur ispru
dence, he may be able to readily read and under
stand them . Many have never realized the great ad
vantage thus der ived until their Latin has become
Obsolete with them, and also because in the course
pursued they have not been led into Jur ispr udence
and its history as they ought .
At the time Of the compilation Of the Institutes,

Code and Pandects under the direction Of Justinian,
the form Of the Roman law was analogous to the later
Common law. There were at this per iod two thousand
ancient law books, in the form Of treatises and cases .

T O understand conditions at the date Of Justinian’
s

work a br ief glance at the law pr ior thereto will be
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Until about the close Of the third century
,
law had

been var iously made in the form Of legislation by the
Populus, Plebs, and Senate, and by the Praetors,
and by the decisions and opinions Of the P raetOIs
and Judices .

Subsequent to this and until Justinian’
s time under

the r ule Of the monar chs or autocrators the law was

made up by General and Special Constitutions Of the
Emperors or Pr inces, and the wr itings Of the Jur iscon
sults whose Opinions were deemed author itative .

Thus it becomes necessary to examine the nature

r m h m. Of the law promulgated by the praetors, the
1”

judices and the Jur isconsults .

First as to Praetor ian Law : The Office Of Pr aetor
was Of two kinds : (1) Praetor Urbanus, and (2)
Praetor Peregr inus. T O understand the nature Of
the law pr omulgated by each, we must know what
their power and jur isdiction was .

The or iginal Praetor was a magistrate exercising
jur isdiction in civil cases ar ising between Roman
citizens having his location fixed immovably in the

City Of Rome . He was styled Praetor Urbanus in
contradistinction to the praetors who were later ap

pointed for the outlying provinces, the latter Of whom
were called Praetor Peregr inus.

T he procedure before the Praetor was Of the sim

plest and most natural sor t , being conducted viva voce
,

first without plead ings, although at a later per iod
something like wr itten plead ings were introduced .

T he praetor determined both questions Of law and

fact, except when doubtful questions were presented,
when the praetor put the disputed questions into form
which was then submitted to a Jndex or Arbiter .

The Jndex decided the questions, gave judgment,
which was then taken back to the praetor
who enforced the same

Judex
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At a later per iod the two Offices, Praetor and Jndex,
were consolidated into one. We find at this ear ly
date power exercised by the praetors analogous to

the modern temporary restraining orders or injunc
tions, in the form Of

“provisional commands,
”
granted

on ea: par te statements .

Austin says this form Of jur isdiction was exercised
until about the end Of the third century ;that it was
in for ce in the time Of Gains . (2 . Austin ’

s Jur is
prudence

, [Campbell
’
s Ed .]

Pretor ian law— Jus P raetor ium— continued until the
reign Of Had r ian (A . D . 1 17) when there was a complete
change made, which will be dir ectly noticed .

Each praetor issued an Edict which was the law

h m “ 4
dur ing his term Of Office

,
which it seems was

$3412. not long . This edict contained the aggre
l‘"

gate Of rules Of the several praetors .

At the time Of the compilation by Justinian there
were numer ous cases or decisions. These were made
by the praetors, and the jur isconsults . Near ly all

Of the civil causes came within the jur isdiction Of the
Praetors

,
SO that the jus Civi le could as well be desig

nated
“praetor ian law .

”

We have seen how causes were presented to and

decided by the praetors
,
and how their decisions or

opinions are found in the Edicts, and may readily per
ceive the analogies between Roman and English deci
sions

,
which will be more par ticular ly discussed later .

Aside fr om the decisions Of the praetors
,
praetor ian

law assumed the form Of legislation ,
which constituted

by far the greater por tion Of the Roman law .

Legislative power was not alone exer cised by the
r umm Praetors but by all magistrates Of elevated
or other
“si

x
“ rank

,
by high pr iests, by surveyors and cu

E d
j
cend i rators Of public buildings, roads and markets.

m

This branch Of law was called jus honorar ium.
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It seems remarkable that though the or iginal func
tions Of the Praetors were those Of a judge merely,
that they should assume to exer cise a sor t Of a legis
lative power . The Edicts Of the Praetors were in
fact Of statutory form consisting Of either general
Edicts, which was a body Of statute law, or Special
Edicts which were orders made in par ticular in

stances.

The Edict
, Of each succeeding Praetor usually con

tained all those r ules Of his predecessor which had met
popular favor .

There was no par ticular system or ar rangement in
the Edicts being nothing more than a set Of hetero

geneous r ules .

The data or mater ials which furnished the bas is Of
praetor ian legislation were : (1) Customary or merely
moral rules; (2) The jus gentium, or that nqus l or
common law

,
which had been formed by the P raetores

Peregr ini, and (3) The praetors supplied the defects
in the jus civi le

, or proper Roman Law
,
and even

abolished por tions Of it, agr eeably to their own notions
Of public or gener al utility . (2 . Austin ’

s Jur ispru
dence

,

It is said that the legal history Of Rome began with

n , T n “. the Twelve Tables .

M l"
Cicero considered the legislation found

in the N elve Tables the per fection Of human Wisdom .

(De Or at . I . 43
,

These Tables contained for

the most part shor t enunciations Of points of law
which the conduct Of the affairs Of daily life requir ed
to be settled and publicly announced . Each Of the
tables treated separ ate topics of the law in statutory
or treatise form ,

the application and exposition being
left to the magistrates and judges. The T welve
Tables left untouched much Of the customary law

,

and were themselves the outgrowth Of customs . Those
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whose business it was to interpret and apply the law
as found in the Twelve Tables did it in such a way
as to br ing all such matters within its spiri t

,
if they

were not within the letter .

The “Perpetual Edict ” took the place Of the Twelve

p, m , Tables, as the chief author ity . Up to the
E

reign Of Hadr ian
,
A . D . 117 , we have had the

annual Edicts Of the praetors , the perpetual r ules being
car r ied forward by each successive praetor by a process
Of translation as it was called

,
but in fact it was by

copying and transfer r ing the Edicts Of the preceding
praetor .

The Edicts Of the individual Praetor
,
it has been

noted
,
only had the for ce Of law dur ing his term,

there being no Obligation on the part Of subsequent
praetors to follow edicts Of former ones.

At first
,
the Praetors exer cised their powers merely

by the tacit acquiescence of the sovereign Roman
people . Under the Monar chs they were expressly
delegated and author ized .

Praetor ian law previous to monarchial times might
be classed as unwr itten law.

At the close Of the thir d century legislative power
was no longer exer cised by the praetors, but by the
monarchs . From this on until Justinian ’

s time RO
man law is found in the form Of the Constitutions
Of the Emperors or Pr inces

,
and the wr itings of the

jur isconsults, whose opinions were considered author
ity

,
and may in reality be considered as

“
cases.

”

Under the direction Of Hadr ian
,
Julian ,

a jur is
consult, prepared the

“Perpetual Edict,
” being a

general compilation Of r ules and Edicts
,
which was

published by the sovereign .

Jur isconsults were a body Of men learned in the

law whose opinions were sought and had
“m

great influence in the formation Of law.
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In the year A. D . 528 under the direction Of Em
,w m a peror Justinian, a Code was prepared and

completed in Apr il A . D . 529 . It was found
to be immr fect, and was revised in November A . D .

534. It was divided into twelve books, ar ranged

substantially as the or iginal twelve tables.

T he code contained in par t general constitutions,
which meant statutes, which had been made and pub

lished by Emperors, and also special constitutions

(or judicial decretes and orders) issued by Roman
Emperors as sovereign administrators.

In December A . D . 530 , Emperor Justinian in

Stf llCl
'

red T r ibonian and sixteen co—adjudica
m m"

tors, to make a selection from the wr itings
Of the elder jur ists, which should comprehend all that
was most valuable in them, and should form a com

pendious exposition Of the law. T he commissioners
completed their work in three years’ time, viz , on the
thir tieth Of December A . D . 533. T he compilation
was termed Digesta or P andectae, and consisted of

fifty books, and was given the force of law by the
Emperor .

In addition to this, and because Of many disputed
Doeh lonl questions, Justinian had published a book
Of fifty decisions .

T he chief par t Of the Roman Law left by Justinian
were the Code and Pandects, which were intended
to compr ise the whole Of the law which should there
after prevail in the Empire.

T he Perpetual Edict furnished the order and ar

Order and r angemen
'

t Of the Code and Pandects
,

w t and this was , as already Observed
,

not

systematically ar ranged . Austin in his usual. cr iti

cal mood, says Of it : “The order Of the Prae
tor ian Edict which, though a shapeless mass Of occa

sional and insulated rules, was, at least, a collection Of
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rules, was the only known model for the ar range

ment Of the projected compilations . And , T r ibonian

and his associates being uninventive and servile copiers,
ordered the matter Of their compilations accord
ing to the solitary pattern which the Edict presented
to their imitation .

”
(2 Austin

’
s Jur isprudence, 81 ,

sec .

As the Digest or Pandects were SO extensive as to

mm“ . be pursued with difficulty by students the
“mm“ emperor had prepared an elementary work

,

which was called Institutes;Austin called it
,

“
a hom

bOOk for the instruction or institution Of students.

”

(2 Austin
’
s Jur isprudence

, sec . 871 , p .

This was prepared under the direction Of T r ibonian

a professor in the schools Of Constantinople. It is
claimed that the Institutes followed Gaius in the

scientific or systematic method pursued by that most
eminent classical jur ist in his elementary treatise for
the instruction of students . In this

, too, they were
ser vile copiers . And as this scientific method had
never in fact been Observed by any but institutional
wr iters

,
they never thought Of pursuing it in the com

position Oi those larger compilations which were des
tined to embrace the detail Of Justinian’

s legislation .

”

(2 Austin
’
s Jur isprudence, sec .

Many have drawn from the Introductory Of the
Institutes, Institutionum Justiniani Proemium in

structive lessons in Amer ican legal education .

With reference to the work Of T r ibonian
,
The

Ophilus and Dorotheus, professors Of law,
Justinian

addressing the
“youth desir ous Of studying law,

”
said :

And we Specially charged them to compose , under
our author ity and advice

,
Institutes

,
so that you may

no more learn the first elements Of law from old and

er roneous sources
,
but apprehend them by the clear

light Of imper ial wi sdom; and that your minds and
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to a method for the administration Of justice, which
has proven one Of the most beneficent features Of
English and Amer ican jur isprudence .

It may be Supposed by many that what we call

Equity ” had its or igin in the Cour ts Of Chancery
Of England . As a separate and independent cour t
administer ing this branch Of law it did, but the
theory under lying this sor t Of legal relief had its or igin
in Rome

, as stated .

In Rome
,
the jus gentium ar ose from extraordinary

conditions conf ronting the government by reason Of
the subjection by the Commonwealth Of communi
ties which had former ly been independent . These
communities while under the dominion Of the Roman

government, were left with their own government
and laws.

There was no law either in Rome or in any Of the
par ticular subdued provinces by which controversies
between citizens Of Rome and Of the Provinces

,
or

between citizens Of the different provinces could be

determined .

The citizens in the Provinces, while not exactly
aliens , were never theless not Roman citizens nor en

titled to the r ights Of the latter .

It was therefore necessary for the Roman Govern
ment to provide some mode Of redress Of gr ievances
ar ising between such persons . Consequently a new

sor t Of a Praetor was created which was called “
P rae

tor P eregr inus ,
” who was stationed at Rome

,
but

who went into the conquered States whenever it was
necessary to the per formance Of his duties .

This Officer exercised civil jur isdiction over all

controversies between Roman citizens and members
Of Italian stateswhich were vassals and dependents Of
the Roman people; between members Of any one Of
these vassal states and members Of any other ;between
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members Of subject states when residing in Rome
itself .” (2 Austin

’
s Jur isprudence,

This was analogous to our Federal Cour t jur isdic
tion.

P eregr inus though meaning an alien was not so

strictly used in this connection
,
although this Praetor

was much engaged in hear ing disputes between citi
zens Of the difl

'

erent Provinces.

Gentes as distinguished from cives means foreigners.

And thus the law promulgated by this class Of Prae
tors came to be Jus Gentium.

As Sandar , in his Justinian ’
s Institutes, says

“When the jur ists came to examine diflerent sys

tems Of laws, they found much in each that was com

mon to all. The common par t they termed the

jus gentium; and the residue, the par t peculiar to each
state

,
they called jus ci (Sandar

’
s Justinian,

[Hammond] 71 notes.)
T he Praetor having no law to guide him used his

own judgment, acted arbitrar ily, and yet in accord
with natural justice, gather ing his ideas by a com

par ison Of the laws Of Rome and the other Provinces .

There was nothing then in existence approaching
the modern conception Of

“Systems Of Law.

”
As

Austin’s Editor Observes : T he phrase ‘
Systems Of

law
’
seems here used (refer r ing to Austin

’
s use Of it)

as a shor t expr ession for what might perhaps be more
accur ately descr ibed as a heterogeneous mass Of rules
Of positive law and positive morality .

”
(2 Austin

’
s

Jur . 42 note .)
T he Super ior ity Of the Jus gentium over the law

as emanating from the Old Praetors, soon came to be
recognized , the P raetor s Urbani soon came to bor row
from it and incorporate it into Roman law proper ,
in the administration Of justice between citizens Of
Rome, until it had all been prac tically absorbed .
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T he jus gentium came to be styled aequitas , a

name
,
says Austin,

“which was extended to it the
rather for the reason— that aequitas had become
synonymous with general utility; and that the jus

pr aetor ium,
when contrasted with the Old law

,
to

which it was cor rective and supplement, was distin

guished by a spir it Of impar tiality or fairness,
(2 Austin

’
s Jur . sec . ,

T he jus civile, or the civil law Of the Roman State,
was the ear liest kind Of law, and was based

m g; on custom . This customary law was sup

plemented and added to by different meth
ods, such as the decisions Of the praetor s, by the

interpretations Of the codes by the jur is pmdentes,
who were a class Of persons who studied the forms,
and, in time, the pr inciples of law, and expounded
them for the benefit Of others. These men were
among the foremost Of the State, men Of great learning
and ability, familiar with Greek philosophy which
they brought into play in their opinions upon ques
tions Of law . These opinions were furnished to the

magistrates and are recorded in history as among the
sources Of law.

It was this class Of men who introduced into Roman

I ," 0 , law from Greek philosophy the so- called law
“ m

Of nature as a source Of law . Natura was

interpreted to mean the universe Of things,
” which

was supposed to be entir ely controlled and governed
by “

reason,
” which they considered synonymous

with law . And as lea: natures, or the law Of reas on,

controlled the Operations Of the universe, so likewise
man being possessed with reason, this law Of na

ture, this law Of reason will govern the actions Of
men . They considered that moral conduct was the

direct result Of acting in accord with the law Of

reason.
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wrong, and produce a result that was not equitable,
there the ler naturce was supposed to Operate, and

the praetor , in accordance with its dictates, provided
a remedy by means of the pliant forms Of the
praetor ian actions. Gradually the cases, as well as

the modes in which he would thus inter fere, grew
more and more cer tain and recognized, and thus a

body Of equitable pr inciples was thus introduced
into the Roman law. The two great agents in

modifying and extending the Old, r igid, nar row
system Of the jus civile were thus the jus gentium
and the Zen: natures .

”
(Sandar

’
s Justinian, Introduc .

p .

The Roman Civil law as collected and promulgated
Conn-m.“ by Justinian was in force for a shor t per iod .

law As Blackstone said it fell soon into neglect
and Oblivion, till about the year 1130 , when a copy
Of the digests was found at Amalfi in Italy, which
accident, concur r ing with the policy Of the Roman
ecclesias tics, suddenly gave new vogue and author ity
to the civil law . (1 Blackstone,
Professor Hammond calls attention to the work Of
Savigny—

“Histo ry Of the Roman Law in the Middle
Ages,

”
in which he carefully traced the continued

use Of that law in some parts Of Italy, and elsewhere,
dur ing the whole per iod intervening between the

fall Of the western empire, and the revival Of the
law in the twelfth century, and Of its study by the

glossators and their successors down to the fifteenth
century .

”
(Hammond

’
s Notes to Blackstone, Vol. 1,

p .

In the seventh century the Roman and Gothic
laws were formed into one body, called the Gothic
Roman Code . It superseded the former laws and

went under the name Of the Roman or Theodosian
law,

and became the only work Of author ity . (An
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drews’ Amer ican Law,
sec . 12

,
quoting from Butler

’
s

Horse Jur idicae,
T he pr inciples Of the Roman law were not forgotten,

according to the views Of some ear ly wr iters, even
dur ing the per iod Of its disuse . Perhaps more is due
to German scholars and wr iters for perpetuation Of

its pr inciples, as there is where the histor ical school
Of jur isprudence had its growth . Here was waged
a strenuous contest between the histor ical and philo
sophical school Of jur isprudence . The histor ical school
had its or igin in the sixteenth century,

“Cujas being
considered the real founder Of the histor ical method
by his studies in the history Of Roman law . The
services rendered to jur isprudence in these two cen

tur ies (16th and 17th) were immense , and laid the
basis Of near ly all that has since been done in civil
law .

”
(Hammond

’
s Intro . to Sandar

’
s Justinian,

XXVI .)
The histor ical school was inaugur ated in Germany
by Hugo, and car r ied on by Thomasins. (See Lor i
mer ’s Institutes

,
pp . 50 , 287

T he chief point Of diflerence between these two
schools in Germany was that the philosophical mode,
rested upon the theory Of natural law,

and a union
Of law and morality, while the histor ical school

,

repudiates both ideas . This matter is explained fur
ther elsewhere in connection with the history Of this
special question . (See p .

The classification Of law in Justinian’
s compila

$3 33. tions still holds with us, in substance. Dif
1" ferent wr iters in England and Amer ica have

contended that the divisions Of law or its classifica

tion is no par t Of the science . The division into Pub
lic and Pr ivate law descends from the Roman system
finding lodgment in all countr ies

,
being accepted with

Roman conceptions;public law was that body Of law
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which concerns the people at large, while pr ivate law
was that in which individuals are interested .

‘

Modern terms public law
,

” “pr ivate law as

applied to statutes, is a Roman idea .

T he idea Of a distinction between public and pr ivate
law may be illogical, but it has been followed so long,
and is so well understood that it is not likely it will be
depar ted from . T he people generally are interested
in all law

,
whether it r elates to person

, to personal
r ights, or to contracts, cr imes, etc .

This classification being found as character istics
Of law in all systems, demonstrates that it is a feature
Of the science .

Having thus br iefly traced the outlines Of the his
tory Of the Roman law,

SO far as relates to the final
compilation by Justinian, the point is reached in the
discussion when our attention may be directed to the

good that may be der ived from its study .

In our consideration Of the common law we speak
Of some Of these advantages. It is there urged that
there were analogies between the two systems . T he

fact that the pr inciples set for th in the work Of Gaius
at the beginning Of the Chr istian era, formed the

basis Of the science Of the Roman law; the fact that
the fundamentals Of the Roman law were revived
after so many years and have received the attention
Of modern scholars, and form the bas is Of the Law Of
Continental nations, and are found to be good by
Amer icans in the possessions Of its new ward— the

Philippines,— is a sufficient testimonial Of their wor th .

We ought to have , however , something more tan

gible than generalities in argument, which we will
under take to furnish .

The fir st benefit to be der ived from a perusal Of the

1 In the language of the Institutes : “ Jus publicum est quod ad statum

rei Romanze spectat, jus pr ivatum quod , ad singulorum utilitatem per tinet.
”
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and it is exactly this possession Upon which the great
ness Of the Roman Jur ists rests. The notions and

maxims Of their science (10 not appear to them to be

creatures Of their own will ; they are ac tual beings,
with whose existence and genealogy they have become
familiar from long and intimate intercourse . Hence
their whole method has a cer tainty which is found
nowhere else except in mathematics; and it may be
said without exaggeration that they calculate with
their ideas . If they have a case to decide, they begin
by acquir ing the most vivid and distinct perception
Of it, and we see before our eyes the r ise and progress
Of the whole affair , and all the changes it undergoes.

It is as if this par ticular case were the germ whence
the whole science was to be developed .

”

Falck says : “
T he permanent value Of the Corpus

Jur is Civilis does not lie in the Decrees Of the Emper
ors, but in the remains Of jur istical literature which
have been preserved in the Pandects . Nor is it so
much the matter Of these jur istic wr itings, as the

scientific method employed by the authors in expli

eating the notions and maxims with which they have
to deal, that has rendered them models to all suc

ceeding ages, etc . (Quoted 1 Austin Jur .
, 383,

Opinions differ , some regarding the Roman law as

clumsy, bombas tic in language, while others regard

it as a model .
Our own Professor Hammond was Of the opinion
that those who wish to comprehend law as a science
could find no better employment than to work out the
details Of the Roman system .

It is not the purpose here to go into details but it
may be Observed that it is a most interesting fact to
be noted , that in addition to our inher itance Of modes
and processes, there are many Of the doctr ines and

rules found in the Pandects, and especially in the Insti
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tutee, that are among the fundamentals Of twentieth

T wo points naturally attract and interest the reader
Of the Roman law and its history

, viz . : How does it
rwemble the Common law, and what is to be gained
by its study in this the twentieth century
Our knowledge is gained generally from treatises
touching its elements and history r ather than by
reading the great mass Of matter contained in the

Pandects or Digest, though the elementary pr inciples
may easily be gathered by a perusal Of the Institutes.

T he pr incipal gain consists in a study Of the history
Of legal ideas and methods .

Sir William Markby has said that scarcely any

por tion Of our law has wholly escaped the influence Of
the Roman law. But it is easy to exaggerate this
influence.

”
(Markby

’
s Elements Of Law,

sec .,

It is an interesting and useful process to trace the
development and history Of legal ideas back thr ough
the common law into the Roman law. T he matter Of
chief interest, however , is the mode Of making law.

The “Code” versus the “Case System” has been de
batable gr ound for many year s, but with little prog
ress in the direction Of a code among English- speaking

The pr ide Of the English law is that it is made by
the judges r ather than by sovereigns and par liaments.

T he body of pr inciples which constitute the common
law is found thr oughout the repor ts Of cases expressed
in legal technique .

In France, Germany and other Eur opean countr ies
codes were adopted after Roman methods. But in

England
“ it would surpr ise any one not accustomed

to such inquir ies to find how little Of the law which
regulates our daily life is to be found in the Statute
Book .

”
(Markby

’
s Elements Of Law, sec .

,
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No attemmwill be made to discuss th e merits m'

demer its Of a Code. One suggestion in this connec

tion wi ll -be ofiered . We have mached a stage in our

legal development when the great body of fundamental

o r elementary pr inciples, those which prescribe our

chief r ights and duties, are so well settled as to need

no decision or case to serve as secur ity therefor .

Consequently they might well be expressed in statu

tory form or in a treatise. Many Of them in theUnited
S tates are to be found in the statutes. But what are
to be appropr iately styled the elementary pr inciples of
law are to be found in treatises Of recognized author ity,

Kent’s Commentar ies;Walker ’s Amer ican Law, An

d rews
’ Amer ican Law;Wilson

’
s Lectures;Rob inson

’
s

Elementary Law
,
and are best learned from this

source by beginners, just as they are d emonstrated
by the pr actitioner , when necessary by reference to
these receptacles Of author ity
It is said that there is the following mark of dis

tinction between the English system Of Case

W
Law

,
and that which prevailed in Rome

a “
before the work Of Justinian reduced it to a

code. It is said that the cases decided by cour ts rested
r ather Upon the opinions Of the judges, which became
so unmanageable that violent remedies Of legislation
had te be called in;that the resulting

“Digest
” “

is a

kind of petr ified case- law.

”
(Pollock

’
s Jur ismudenee,

Roman ones- law as of the date refened to was no

doubt crude and may illy be compared with English
Case- Law as Of the time when Professor Pollock wr ote
the above statement .
Austin has the following upon this point : “A

part Of the Roman law, like much Of the Law of Eng
land ,

was made by judicial decisions, on specfi c a

par ticular cases . For in the Roman Law,
as in or:
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for the invasion Of the chur ch Upon civil government
and in the administrations Of justice

,
we may never

have been led so far away from this idea .

Blackstone’s theory that decisions rested on custom
,

though perhaps crude, was but another way Of ex

pressing the proper conception Of the science Of case
law. T he judges look to the facts, to the conditions
and circumstances Of the case, determine what in
their judgment is r ight by resor t to reason and the

dictates Of natural justice , and record their decision,
which becomes a guide for future cases. Uniformity
Of decision chiefly constitutes the science Of case- law

,

according to Mr . Pollock . But it would seem that
the sour ces or bas is Of decisions was Of greater con
sequence.

A slavish following Of Cases is one Of the character
istics Of English case- law

,
and it is the chief mark Of

the ability Of their judges. A sound and just decision
should be followed, otherwise not.

Many Of the Roman ideas affecting the status Of

persons and the family relation did not survive, but
the rules affecting mar r iage, adoption, etc . are not

radically dissimilar to modern law.

The law regulating r ights Of the public and individ
uals, in waters, ownership Of wild animals

, owner
ship Of alluvial soil, accession,

confusion
, the division

Of things into corporeal and incorporeal
,
these and

many others are substantially the same as the com

mon law doctr ines.

Throughout Blackstone we constantly find analo

gies between the common law and Roman law.
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T HE COMMON LAW .

WIT H the thought expressed in the words Of P ro

fessor Stubbs in mind, viz . Nothing in the past is
dead to the man who would learn how the present
came to be what it is, (Stubbs

’ Constitutional His
tory, ) we enter upon a br ief outline Of the Law Of Eng
land for the purpose Of coming to an understanding
Of the system designated the Common Law

,

”
to

know when it came into existence, how it developed,
and to learn its essential elements.

It is a matter Of much more difficulty to trace the
history Of the law Of England than it is the law Of the
Roman Empir e . It was no doubt a far more difficult
task to cr eate and form the common law system,

because Of the mixture Of races Occupying the islands
dur ing the diflerent per iods, the numerous changes
in monar chs, and because Of the effor ts Of sympa
thizers with the Romans to introduce Roman methods .

Some histor ians assume that the ancient customs
by which cases were tr ied and decided dur ing the
Saxon or Ear ly English per iod from 499 to 1066

formed the basis Of the later common law, as well as
Of the modern system Of justice in England and Amer i
ca. But this is not altogether true . S ir Freder ick
Pollock in addressing an Amer ican audience said :
In the thirteenth century it was by no means Ob

103
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vions, and indeed, I think it might have seemed
improbable to an M partial Observer , that the realm
Of England would have a custom and a common law
Of its own .

”

For tescue insisted that the customs, which con

stituted the unwr itten law Of England were as Old as

the pr imitive Br itons
,
and continued down thr ough

the changes Of government and in its inhabitants,
unchanged . (For tescue c 17, 1 Bl . Com . ,

Other wr iters claimed that there was never any

exchange Of one system Of laws for another . This
is shown by the radical changes introduced by the
Norman kings, af ter the Norman Conquest, and also
by the repudiation by the Danes upon their conquest,
Of the laws promulgated by Alfred .

The reigns Of the Norman Kings, and the changes
wr ought by the

“
chicanes and subtilities Of Norman

jur isprudence were the darker ages in the laws Of
England . Law dur ing this per iod became a science
Of the greatest intr icacy, these rulers transmitting
their dialect and fineness to poster ity, and some fic
tions as well .
In the closing chapter on the Rise , Pr ogress and

Gradual Improvements Of the laws Of England, Black
stone outlines English jur idical history into six per i
ods : (1) From the ear liest times to the Norman con

quest : (2) From the Norman conquest to the reign
Of King Edward the first : (3) From thence to the

reformation : (4) From the reformation to the resto
ration Of King Char les the Second : (5) From thence
to the revolution in 1688 : (6) From the revolution
to the present time.

And from Blackstone’s time, 1765 , immediately
commenced a new era in so far as concerned the basis
Of the common law .

In this br ief discussion it is the purpose merely to
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out the time when the slavish following Of prece
dent first began; it was no doubt not until the pub
lication Of the pr inted repor ts Of the decisions Of cour ts
that the modern notion Of adherence to precedent
began fully to develop . Pr ior to this per iod the func
tion Of the judges was , as por trayed by Blackstone,
the ascer tainment and the determination Of the valid
ity Of customs , a process mater ially different from a

consideration Of the repor ted decisions, and the rea

son Of the law.

Blackstone’s conception Of the or igin and founda

tion Of the common law was that it was the maxims
and customs collected in the Codes promulgated first
by Alfred, and the digest issued dur ing the reign Of

Edward the Confessor .

The work Of these two rulers marks an impor tant
er a in the history Of the development Of the law Of
England, whether it be called Common law or not.

Blackstone constantly points out features in the com

mon law which had their or igin in Alfred
’
s time . Al

fred came to the throne in 871 . It is said Of him that
he was the embodiment Of whatever was best and

br avest in the English char acter . His own words at

the close Of his reign is an index to this charac ter , viz :
SO long as I have lived, I have str iven to live wor
thily.

”
As a ruler he gave general satisfaction to his

people, and he was a law-

giver and teacher as well as
a ruler . His reign was marked with intelligence and

progress. Blackstone recites that the local customs
Of the several provinces Of the Kingdom had grown
so var ious, that King Alfred found it expedient to
compile his dome- book, or liber judicialis for the gen
eral use Of the whole kingdom . Evidently apprecia

tive Of the divine precepts in matters Of civil govern
ment, he prefaced his code by the T en Command
ments, and closed it with the Golden Rule.
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Alfred ’
s Code did not prevail long, because Of the

Supremacy Of the Danes, the Mercian Laws, the West
Saxon Laws and the Danish Laws superseding it .
King Edward came to the thr one in 1042 and ruled
until 1053, dur ing which time he extrac ted from the
three systems a uniform system and digest of law to

be Observed thr oughout the whole kingdom, but

which was patterned after the Code Of Alfred .

These are the laws, according to Blackstone, which
so r igorously withstood the repeated attacks of the

civil law;
“ these in shor t,

”
he says,

“
are the laws

which gave r ise and or iginal to that collection Of max
ims and customs

,
which is now known by the com

mon law. A name given to it, in contradistinction
to other laws, as the statute law,

the civil law
, and

the like; or , more probably, as a law common to all

the realm , the jus commune or fOlcr ight mentioned by
King Edward the elder , af ter the abolition Of the
several provincial customs and par ticular laws before
mentioned .

”

(Intro . Blackstone,
“This book is said to have been extant as late as

the reign Of Edward the Four th, but is now unfortu

nately lost . It contained, we may probably suppose
the pr incipal maxims Of the law, the penalties for
misdemeanors, and the forms of judicial proceed
ings.

”
(Id. ,

If by the expression , that these laws were common
to all the realm or kingdom,

is meant, as it would
seem,

that they merely Oper ated equally upon all

subjects of the Kingdom, the jus commune Of Alfred ’s
time do not Of necessity bear resemblance to the com
mon law Of the four teenth century .

If the maxims and the customary law contained
in Alfred ’s dome- book found their way into the body
of the common law contained in the Year Books and

subsequently, then Blackstone
’
s statement will, in a
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measure, be tr ue; but his mere statement, without
par ticular demonstration, does not prove it.
It must be conceded, however , that there is nothing

to be found in the annals Of history that will show us

that the cour ts, either dur ing the Saxon times, (pr ior
to 1066) nor dur ing the Norman occupancy (1066
1 l 54) pursued the methods Of the common law or

case law” which came into existence following the

thir teenth century .

One thing 18 cer tain that no permanentadjustment
Of laws could be made until the wars and conquests
ceased , and the government became stable and settled .

Alfred’s laws compiled in his dome- book was shor t

lived because Of radical changes in government. In

1013, Sweyn , the Dane, conquered England, the Danes
holding sway until 1042 when discord sprang up and

the Saxons and Danes combined to restore the Saxon
line . This resulted in Edward the Confessor becoming
King in 1042, ruling until 1053, though in fact until

1066.

Beginning with the Danish King Sweyn ,
1013, and

dur ing the reign Of his son Canute, England was divi
ded into four d istr icts, Wessex, Mercia ,

East Anglia,
and Nor thumbr ia, each Of which distr ict

.

was ruled

by an ear l invested with almost royal power .

This was the cause Of an introduction Of new cus

toms, and the disuse Of Alfred
’
s laws, resulting in the

promulgation Of the three distinct systems . of laws,
alr eady mentioned prevailing in this new division of

the country viz . : (l ) Mer cian laws; (2) West Saxon
laws— and the (3) Danish laws.

When the Danes were ejected, Edward the Con

fossor became ruler , followed by Har old , his son,
who

was cr owned January 16th, 1066, and ruled until Wil
liam the Norman Conqueror defeated Harold and was

crowned King Christmas Day, 1066.
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what the Law was when Edward undertook his te

forms, we must know what were the substance and

contents Of the dome- book Of Alfred the Great, and
Of the laws issued by Edward the Confessor , and

then note the changes wr ought by the Norman jur is

We may consider Saxon Laws Of all per iods, that
which prevailed dur ing Saxon mle, and that
which survived the Normans. The custom

“my“ Of the enactment and promulgation Of laws
of the nature Of statutes by the King, bx an

with Alfred in 871— 901 , and continued for about a

century and a half, each successive ruler dur ing that

peri od continuing the work . T he custom Of enacting
ter r itor ial statutes or iginated with the Kings of

Italy, al though it is claimed that the Saxon and Dan

ish rulers learned to legislate not outside England .

(Pollock Maitland, History Of Law, 20

Histor ians note the fact that it is difficult to Obtain
information about Anglo- Saxon laws and customs

,

because wr itten laws were wr itten for present use,

and not for the purpose Of enlightening future histor
ians . Many of the points or features which the his
tor ical inquirer may desire to know must be reasoned
out and assumed from those established facts which
seem strange and unnatur al to us.

T he scope Of the Saxon Domesday BOOk which
was first promulgated by Alfred from which is to be

gathered information Of the ear ly Saxon laws pr ior
to the eleventh century, and which Blackstone said

furnished the basis Of the later common law,
covered

the following subjects
1 T he condition Of persons. 2. The establish

ment Of Cour ts, and the process of justice . 3 . Brea

ches Of the peace, wrongs and Offenses. 4. T he law
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Getting our information second hand, not having
the opportunity Of looking upon the pages Of the
domes- day book, (perhaps we would not understand
it if we could

, ) dran upon our imagination some,
the query comes to mind whether the Saxon Kings
caught the inspir ation Of a code from Rome . But

learned legal histor ians Of English law note the fact
that theDanish King Canute, son Of theDanish invader ,
who closed the list Of capitular ies, visited Rome and

saw an Emperor crowned, followed only the example
Of Alfred the Great. (Pollock Maitland History Of

Law,

We shall not gO much into detail as to the pro
visions Of the laws touching the three classes Of sub

jects which the laws Of Alfred and Edward covered .

Under the head Of Condition Of Persons, there is to
be found , as in ear ly Roman law,

the free man and the

slave . And there were ranks and degrees among
the freemen, some being lords and others followers.

It also deals with the family .

From what may be gathered from the laws, under
this head, the customs do not resemble those Of the
later common law .

T he sur roundings Of the cour ts Of justice were crude
and inadequate, direct evidence as to which appears to
be wanting . From what can be gathered it is safe
to say that there is little likeness to the cour ts ad

minister ing the common law of the four teenth cen

tury . It was not until af ter the Norman conquests
that the Kings

’ Cour ts Of Justice became organized
and regular . (Id . ,

Laws were found in the dooms punishing var ious
cr imes, providing for compensation for injur ies to the
person and the like .

In the Anglo - Saxon law,
the law Of proper ty de

pended upon custom; possession rather than Owner
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ship was the point to be considered in the ear ly Saxon
law . There was no such thing recognized as a con

tract .
Blackstone sets for th several features Of the Saxon

laws, a glance at which demonstrates the cor rectness
of his statement, (which was the purpose Of mention
ing the subjects Of some of the laws, ) that they were
the r ise Of the unwr itten laws known by the name Of
the common law . They are : (1) The constitution
of par liaments; (2) Election Of magistrates by the

people (3) Descent of the Crown ; (4) Paucity of

capital punishments; (5) Customs as to military cus

toms in propor tion to every man ’
s land; (6) For

feiture Of estates for treason ; (7) Descent Of lands to
all males equally without any r ight Of pr imogeniture;
(8) The cour ts Of justice consisted pr incipally Of the
county cour ts, and in cases Of weight and nicety the
King

’
s cour t; (9) Tr ials by ordeal, by wager of law,

and

frequently by jury . (4 Blackstone
’
s Com . 413,

This completes the enumeration Of the Saxon laws,
a M par ison Of which , with those af ter Edward I

,

no doubt shows that many Of these matters were
taken up by the Cour ts and Par liament and adopted
as law.

SO far , let it be noted that we hear nothing about
cour ts following precedents.

Under the Norman reign,
from 1066 to 1 154, came

a separation Of the ecclesiastical cour ts from the civil ,
a nar rowing of the remedial influence Of the county
c our ts, and an extension Of the jur isdiction Of the
King

’
s cour ts, and the creation Of the auto r egis . The

most h portant and far reaching change was in the

introduction Of the fiction Of feudal tenure, which so

long clung to English law .

T he Norman reign cast a cloud upon the laws in
many respects, and repeated efforts were made by
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advantages Of compar ative jur isprudence, in the

failure to adopt the Roman law,
in the following :

It is hardly too much to say that the possibility
Of comparative jur isprudence would have been in

extreme danger ; for , broad ly speaking, whatever is
not Of England in the forms Of modern jur isprudence,
is Of Rome or Of Roman method .

”
(Oxford Lectures

1890 , Lecture II p . 46. See Dillon’s Laws and Jur is
prudence, 24,
At this per iod there was a revival in the study Of
the Roman law, due as Blackstone relates to an acci
dent in discover ing a Copy Of Justinian’

s Pandects
in the middle Of the twelfth century (about the end
Of Stephen ’

s reign, 1 154) at Amalfi . (1 Bl. Intro .

p .

This story is absolutely disproved by histor ians.

(1 Pollock Maitland, p . 96: Hammond ’s Notes to
Blackstone ’s Com . p . 43 v .

T he time had come when there was a general feel
ing Of the need Of a better system Of law . And again
the “

common law” Of England, not being in wr iting,
being handed down by tradition, use and exper ience did
not appeal to the foreign clergy who were then assum

ing impor tant functions in the administration Of the
laws.

The struggle in this matter was chiefly between the
bishops and clergy, and the nobility and laity, the
latter being strongly committed to the common law
Of the Islands . These Englishmen desired to make
their own legal history, and to construct their own

legal system . Hence at every stage the introduc
tion of the doctr ines, modes and pr inciples of the
Roman law was met by the stubborn resistance on

the par t Of cour ts and Par liament .
It may readily be conceded that the efforts to trans

plant Roman ideas served as a strong incentive to
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improve the laws of England Up to this time they
had been dealing with their own traditions and cus

toms
,
and had not been able to indulge in that most

useful process in making law,
viz . ,

— compar ative juris
prudence . Their method Of law making continued its
operation with more or less influences and absorptions
from the revival Of the Roman law (in about
until the law took definite shape and system under
Edward the First (who reigned 1272 which will
be directly considered . It is no doubt now generally
conceded among histor ians that the revival Of the
study Of the Roman law at this per iod was due to the
then universal desire for a more extensive and refined
system Of jur isprudence than had existed up to that

T he Kings Of England had up to this per iod been
issuing books Of laws, but nothing Of any kind in any

country had appeared equal to the Roman law . Wr it
ers differ in their opinions as to the regard or disre

gard Of Englishmen as well as Of other Nations for the
Roman law. SO far as relates to form it may have
been regarded as

“ the best wr itten system then ex
tant .” In Spain and Germany it was even more
bitter ly resisted than in England, though O btaining
supremacy there ultimately . When it was sought to
introduce Roman doctr ines into English law by means
Of some statute it was met by the most bitter oppo
sition . Th is is illustrated by the controversy over the
effort Of the prelates to procure an act to declare all

bastards legitimate in case the parents intermar r ied
at any time afterwards . The nobility would not

ag ree to change the laws Of England which had hither
to been used and approved . And on another occa
sion the nobility declar ed that the realm Of England
had never been ,

nor ever would be ruled or governed
by the civil law. (1 Blackstone, Introd . ,
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T he struggle was uneven between clergy and nobil

ity because Of the lack Of familiar ity with the laws Of
England, the common law not being taught in any
par t Of the kingdom . The law promulgated by King
John (reigning 1199 - 1216) and King Henry the Thi rd,
(reigning 1216- 1272) that the cour ts Of common pleas
should be stationary at Westminster , was one Of the
most potent steps towards the unification Of the com

mon law and the consequent over throw Of the Roman
law . T he study of law as a science then began under
the direction Of a society formed for that purpose
which pur chased the buildings near Westminster Hall,
and which af terwards became the Inns Of Cour t .
But the work Of Romanists went on, and the com

parative processes in the hands Of common law ad

berente were still used until the final victory under
Edward the First .
Before coming to this final per iod in the construo
tion Of the common law, some additional points as to

the influences Of the Roman system are necessary.

As a separate topic will be considered the Canon law.

There it will be seen that in Spite Of the resistance to
the civil law,

English tolerance Of ecclesiastical admin
istration .Of Canon law unconsciously resulted in great
inroads in the common law by Roman methods.

Canon law was entirely Roman,
in form,

language,

spir it and doctr ine.

The claim is frequently made that B racton Roman
ized English law . SO str ong was the feeling Of preju
dice Of some Of the later judges against him on this
account that they flatly disavowed him as an author
ity.

It is self- evident that Bracton did Romanize Eng
lish law to some extent, as did also Glanville , and

other wr iters Of ear lier per iods. But Opinions Of emi
nent author ity minimize the effects Of Roman law
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common law . It is said : It is by our ‘popish clergy
man’ that Our English common law is conver ted from
a rude mass Of customs into an ar ticulate system;and
when the ‘popish clergymen

’ yielding at length to the
pope

’
s commands no longer sit as the pr incipal jus

tices Of the king
’
s cour t

,
the creative age Of our

medieval law is over .

”
(1 Pollock Maitland, His

tory Of Law,
133, p . 112

, Old ed . where it reads “
the

golden age Of the common law is
A learned Amer ican wr iter makes strong acknowl

edgement Of the indebtedness Of the common law to

the Roman law, and the influence Of the clergy, Observ
ing that the c lergy possessed all the learning Of the

times, that t hey were students Of the Roman law;

that the ear liest justices of the common- law cour ts,
as well as the Chancellors

,
were gener ally taken from

the higher orders Of ecclesiastics
,
that they naturally

had r ecourse to the code with which they were f a
miliar

,
bor r owed many Of its doctr ines, and adopted

them .as the ground Of their judgments. (1 Pomeroy
’
s

Equity Jur isprudence
,

The dials -

Of history point to the reign ‘Of Edward
the First when the Law Of England took
permanent form . He reigned from 1272

1307 . It was at this per iod that the com

mon law as developed in later ages had its inception .

Blackstone has said that the Code Of Alfred and

Edward the Confessor formed the or iginal Of the Com
mon law . Consider ing the great lapse Of time between
these Codes and the commencement Of the year books,
it is reasonable to suppose that many Of the customs
Of former times had become stale and unsuitable at

the beginning Of the thir teenth century .

The time had now come when a definite system of

law was to be formulated . The contest between
Roman law adherents and native Englishmen w as
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now on. T he Anglo- Saxon had far less knowledge of
law than had the Romanist . Just at this time Roman
law was receiving much attention in Continental
Europe as well as in Br itain .

“The professors Of
Roman law were the only lawyers in Eur ope who had
any scientific equipment;and the name Of the Roman
Empire was still a great power upon men’s minds.

It must have been tempting for an English King
(Edward I) who perhaps could hardly speak English,
and who it is cer tain habitually did not, to seek his
inspir ation from the r ising scholarship Of Italian law

yers, rather than from the still rude traditions Of the
Germanic institutions which he found in England .

It might well have seemed to Edward I to be both
a politic and enlightened cour se to ad opt wholly or to
some considerable extent the methods Of Roman law

(Address Of Sir F . Pollock
, at Cincinnati Law

School,
The lessons to be drawn from English tradition
pointed rather in the direction Of a Code . The cour ts
had not been systematized, and there was no system
Of repor ted decisions. Here was a System, ready
made, Justinian

’
s Code

,
the Pandects and the In

stitutes which might readily be followed, and strong
influences were brought to bear in this direction .

But England was not to become , like the Conti
neutal Countr ies, a

“
country Of the wr itten law .

”

Histor ians claim that the substance Of English law
was as modern and enlightened as was that Of the
system with which it could be compared . (Pollock
Maitland History Of Law,

This would seem to be sound, when the age of the
body Of the Roman law at its revival is to be consid

ered . Even the Code Of Alf red , the Domesday
bOOk , which was a sor t Of a code , was Obsolete at the
beginning Of the thirteenth century .
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What English law needed at this time was system
and proper methods . Their law had previously been
rather Of a Code form

,
which they no doubt perceived

soon wore out, so that there was nothing to be gained
by resor t to Justinian ’

s Code and Pandects which
were much more ancient than their own Domesday
book .

System and Method being what they wanted , the
fathers Of the Common law in the thir teenth century
adopted their own,

reserving the r ight to draw what
was useful from the other

,
system .

They per fected Par liament and classified and system
atized their courts in such a way as to insure liber ty
and uniformity Of decision .

Their law was to be both statutory and in the form
Of decisions. The fundamental features Of the law
were to be embodied in statutory form , placed beyond
attack Of either monarch or par liament, while the

great body Of r ights was to be committed to the com
mon law, as found in the decisions Of the cour ts .

There was to be found in the reign Of Edward the
Firs t a large body Of enacted law,

viz . : The Great
Char ter

,
the Provisions Of Mer ton ,

issued by the King
with the consent Of the prelates and nobles in 1236

and Mar lborough issued in 1267 (statutes 1 , 19) and
the minor ordinances. (1 P . M . Hist . Of Law

,

And from thenceforward statutory law gr adually
expanded and broadened, sometimes encroaching upon
and modifying the common law .

The chief things which Edward the Firs t aecom

plished which were the causes leading up to the estab
lishment Of the common law, were these :
He prescr ibed the limits Of the cour ts, the King

’
s

Bench
,
common pleas , and exchequer , so that they

would not inter fere with each other ’sproper business .

He settled the boundar ies Of the infer ior cour ts in
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umes, wr itten in law French, and extend from the
beginning Of the reign Of Edward II (1307) to the

latter end Of Henr y VIII , There are a

few broken cases, which may be gleaned from the Old
abr idgements, and par ticular ly from Fitzherber t,
which gO back to the reign Of Henry III (1216
The year books were fir st pr inted in the reign Of James I

(1603— 1625) and were again pr inted by subscr iption
in 1679 .

“
SO great have been the changes

that the mass Of cur ious learning and technical
questions contained in the year books have sunk into
Oblivion and it will be no cause Of regret if that lear n
ing be destined never to be reclaimed . The Year
Books have now become near ly Obsolete, and they
are valuable only to the antiquary and histor ian , as a

faithful por trait Of ancient customs and manners.

”

(1 Kent
’
s Corn .

Pr inted Copies Of Year Books in five volumes, cov
er ing the Reign Of Edward I

,
1292— 1307, and from

1307— 1422, in seven volumes are found in our librar ies
Of the present day.

The Year Books were prepared by repor ters regu

lar ly appointed for that purpose . But fr om the year .

1307— 1765 there were no Official repor ters, the work
being car r ied on by pr ivate enterpr ise. Thus or igi
nated the custom Of designating repor ts by the name
Of the reporters.

There is no par ticular interest in a consideration Of
the language Of the law far ther back than
when the Common Law began to develop by

means Of Case Law, and by adherence to precedents
found in repor ts . It is doubtful whether many stop
to consider why it has been SO frequently said that the
study Of Latin is so essential for lawyers.

It may be that it has been SO many years since the
common law was expressed in any other than the
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English language that a history Of the language of the
law may not awaken much interest .
T he fact must not be over looked that the lan

g
uages Of the people Of the Br itish Islands left their
impression upon the laws Of England, because the
habits and customs Of the races which inhabited Br it
ain found expression in the diflerent languages .

T hree or four centur ies away we cannot appreciate
the difficulties sur rounding the adjustment Of the
law language . NO doubt each race stood for its own
language. Lord Bacon it was , who said that the Law
Of England was as var ied as the language Of its people .

Amer icans can at the present time see an example
Of the difficulty involved in ad justing the language
Of the law,

in the work Of inaugurating reforms in
the laws of our ward ,— The Philippines. Amer i
cans are endeavor ing to equip the people Of these
islands for self - government at some futur e day, and
are intr oducing Amer ican ideas into the laws Of the
Archipelago . They did not disturb the substantive
law already in vogue there, but they did improve
the adjective law. Closely associated with the latter
branch Of the law is the language in which it will be
expressed . It was deemed unwise to introduce the
English language, because it would thus render more
difficult the task Of br inging about the desired im

provements, and retard the progress Of the work Of
educating and equipping the natives for self- govern
ment . They did not disturb the language Of the law
which is Spanish .

Law language in England fluctuated between Latin
and French . Saxon lawwas in Latin . Under Norman
.rule it was French .

When Edward the Third r escued the crown from the
French

,
in the sixth year Of h is reign (1333) a stat

ute was enacted requir ing that the English language
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was to be used in cour t
, but that the records were to

be mad e in Latin
,
which continued in use for four

centur ies thereafter . (3 B1. Com . 318 The rea
son assigned for this change was , that by selecting a

dead language in which to preserve their records, it
would give them permanency and dur ability . AS

Blackstone Observed : The truth is, what is gener
ally denominated law Latin is in reality a mere techni
cal language, calculated for eternal duration, and easy
to be apprehended, both in present and future times;
and on those accounts best suited to preserve those
memor ials which are intended for perpetual rules Of
action .

”
(3 Bl. Com .

In the reign Of Cromwell the language Of the records
was changed to English (1649— 1660 ) and again in the

reign of Char les II (1660— 1685) it was changed back
to Latin . And finally in 1730 by statute it was
changed back to English .

The reason furnished for this final change was that
the common people, those not fami liar with the Latin
might read and understand the cour t language .

This change caused some confusion because Of the
rad ical difference in the languages, it being qui te
impossible to find apt language in English by which to
express cer tain technical terms . Consequently a stat
ute was passed showing technical words to continue
in the Latin language .

The language Of the Year Books and Of the other

repor ts until the seventeenth century was French .

Between 1688 to Blackstone ’s time it was provided
that all legal proceedings should be translated into the
English language .

The chief character istic Of the common law system

m gt is its regard for judicial precedent . It stands
alone in this respect . In other Continental countr ies
judicial precedent is not regarded as author ity in sub
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peared to the Romans who were Older and who had

in their time followed customs, building their system
Of law

,
its elements, its fundamentals, in this way,

step by step .

Custom as a sour ce Of law has always occupied a

conspicuous place . Justinian regarded it as jus non

scr ipta . Hale tOOk the same view, and Blackstone
followed , regarding customs which had been used
immemor ially as positive law, the decisions based
thereon being considered as merely expounding and

declar ing them .

A full understanding and knowledge Of the history
and development Of the Common Law can

not be had and Obtained without giving
some attention to the history Of the Canon Law, as

well as to the reception and study Of Roman Law in

England .

The influence Of the English Canon Law in the for
mation Of the common law was Of a potential character .

T he two systems, walked side by side
,
at times Operat

ing harmoniously, while at other times a fierce war
was waged . It was the desir e Of the Roman Church
that the civil law should be subordinated to that Of
the church .

The ecclesiastical theory was that by divine inde
feas ible r ight the pope and all Of his infer ior tr ibunals
had sole and exclusive jur isdiction over all ecclesias
tical persons and Of all ecclesiastical causes.

Th is was an established maxim Of the Canon Law
but did not receive any suppor t in England until the
reign Of William the Conqueror (1066 1087) when he
was prevailed upon by the papal clergy to establish
a separate Ecclesiastical Cour t . Blackstone states
that subsequent monarchs brought spir itual and

civil cour ts into union again ,
but Professor Ham

mond contends that the juri sdiction Of the cour ts

Canon Law.
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Ch r istian over the testamentary and matr imonial
cases Of laymen lasted from the time Of the conqueror
to the nineteenth century . That the return Of these
matters to the lay cour ts and Common Law is one Of
the several reforms for which the mother country is
indebted to her eldest daughter . (Hammond

’
s Notes

to Blackstone
,
V . 3 . p .

It was at this per iod
,
about 1 154, as has been pre

viously noted (ante, 115— 16) that the contest between
the Roman and the common law began . At this
time many were giving their attention to the study Of
the revived and r esur r ected Roman law

,
which was

regarded by some as living law . Histor ians say :

Of all the centur ies the twelfth is the most legal .
In no other age, since the classical days Of Roman
Law

,
has so large a par t Of the sum total of intellectual

endeavor been devoted to jur isprudence .

”
(1 Pollock

Maitland , History Of Law,

They tell us Of the flocking Of students from all

western Eur ope to study this system at Bologna,
the Oldest school of law .

But the papal clergy were now rapidly developing
a system Of law for their own purposes. The pope
was desir ous Of drawing within his jur isdiction many
matters claimed to be spir itual . The Chur ch claim
ing universal preeminence and author ity

,
established

a cour t Of last resor t— the Roman Cur ia—
and was

developing a common law Of its own . The pope was
the supreme author ity . He designated the English
prelates who should try the cases

,
and completely

controlled their every action .

The canon law was constructed in a manner similar
to the common law. T he decretals Of the prelates
resemble the cases decided by the cour ts.

“Many of

the decretals are mandates issued to these judges
delegate, mandates which deal with par ticular cases .
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Others are answers to questions Of law addressed to
the pope by English or other mandates. (P . M .

History Of Law,

T he Decretum,
fir st prepared by a monk at Bologna,

became the author itative text book among the canon
iste

, and became the bas is Of the later English canon

law. There were a number Of publications Of deere
tals, until finally in 1234 there was a complete collec

tion to that date which assumed the form Of a statute
book

, and consisted Of five books . Other subsequent
collections and additions were made until in 1500

the Corpus Jur is Canonici was completed by still
another collection, but without author ity, which was
in the closing days Of the system . (P . M . History
Of Law 1

The habit Of patterning after others was Observed
by the canonists so that the max ims and pr inciples,
forms and language Of the civil law found their way
into canon law .

The contest between the Canonists and the Govern
ment as to the r ights Of the ecclesiastics to hear and

determine matters deemed Of spir itual concern, was

the source Of constant annoyance from the first half
Of the twelfth century . T he interests Of the church
men were not intrusted to the clergy alone, but were
placed in the hands Of skilled lawyers.

The famous dispute between Henry II and Beckett
over the r ights Of the church resulted in much good,
furnishing the basis for the anti- papal statutes which
came later . (Pollock Maitland, History Of
Law,

The church claimed exclusive cognizance (1) Of

all affairs Of ecclesiastical economy; (2) Of the whole
law Of ecclesiastical status ; (3) Of the decision Of all
causes concerning lands given to the church ; (4) Of
the exaction Of spir itual dues, tithes, mor tuar ies,
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the popish clergy yielding at length to the Pope
’
s

commands
,
no longer sit as the pr incipal justices Of

the King
’
s Cour t, the creative per iod of our medieval

law is over .

”
(Pollock Maitland , History Of Law,

Be this praise deserved or not never were more
selfish pur poses displayed , or such a travesty upon
religion,

as the acts Of the clergy in connection with
the settlements Of the estates Of testates. They
preached that it was a sin to die without a will, and
by the influence Of the doctr ine that the last will Was
connected with the confession

,
the clergy could par

ticipate to the advantage Of the church in the settle
ment Of deceased persons’ affairs. They made them
selves doubly secure by demanding the r ight Of ln
terpretation Of wills, and to exer cise jur isdiction
Over all gifts to the church .

Among the reforms Of Edward I were limitations
upon ecclesiastical cour ts which mor tally Oflended

the Pope and Clergy .

T he statutes Of pr cemuni r e requir ing all persons
who procure from Rome any translations, processes,
excommunications , bulls, instruments, or other things
which touch the king, against him, his crown

, and

realm,
shall be put out Of the King

’
s protection,

their lands for feited, and their bodies attached to

answer the King (4 Bl. Corn . 113; 16 Ric . II , c .

forcibly recall to our minds the great outrages perpe
trated under papal direction and author ity under the
cloak Of religion, all lead ing to the acquirement Of

wealth and power .

Ecclesiastical or Canon Law has been considered
inapplicable in this country , and therefore was not

regarded as par t Of the Common Law ad opted here.

(Jones v . Jones, 90 Hun .
,
414;Burtes v. Buttes, Hopk

chapter
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We have finished tracing some Of the outlines Of

the Law Of England, and come now to the

323 final product, - T he Common Law System.

L‘"
What is the Common Law

It is a system of both Elementary and General

pr inciples, Of general jur idical truths and doctr ines,
capable Of being var iously applied and expanded ac

cording to the exigencies Of the occas ion and the

demands Of advanced Civilization; which may be

adapted to the gradual changes Of tr ad e and com

merce and the mechan ic ar ts, and the exigencies and

usages Of the country . (Pierce v . Swan Point Ceme
tery, 10 R. I . 227; 14 Am. Rep.

It develops new pr inciples and extends Old ones

by analogy and interpretation .

It is a body Of ideas , Of modes, a way Of doing

One thoroughly acquainted with the system and

well versed in its precepts, may gather its truths, its
pr inciples, its rules, its doctr ines, from all available
sources, mould them into shape, for use in solving
problems newly ar ising .

T hemodern conception Of the Common Law is that
it is a body Of pr inciples general in their application,
which are extracted from the cases, and which illus
trate the same, and constitute evidence Of what the
rule Of law is when desired in the solution Of other
cases.

If this be the proper view to be taken Of our law,

there is a substratum Of ideas and pr inciples which
must be mined , polished and put into shape in order
to display

“
Our System Of Law.

” T his process Of

discover ing the basis Of rules and doctr ines, setting
them for th in logical order in such a manner as to

diaplay the entire por tion Of law, or separate branches
thereof in their entirety, discloses the Science or Phil
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osophy Of the Law, and with equal reason,
we may

say, its Ar t.

An account Of the Common Law would hard ly seem

“m um ,
complete wi thout some attention to the

“W032; building in which the system had been
“ m"

formulated and housed . The nameWest
minster Hall is as familiar as the name Of the system .

It appears to be histor ically settled that this place
though not the same building, was first applied to legal
uses by William Rufus when that monar ch held his
cour t there for the fir st time in 1099 . (Dillon

’
s Laws

Jur . 3; Foss Judges Of England , vol .
By vir tue Of the clause in the Magna Char ta, June

15th , 1215 , itwas ordained
“that the Cour t Of Common

Pleas should not follow the Cour t (the King) but be
held in some cer tain place .

”
And the place se

lected was Westminster Hall which had long been a

par t Of the King
’
s palace at Westminster . Many

reverential expressions, have been Oflered in respect
to the venerable hall, the place where so many

great events in the jur idical history Of England have
occur red .

T he or iginal building was destroyed by fire, but

was reconstructed, being completed in the year 1399 ,
and was used for legal purposes until the construe
tion Of the new judiciary building, designated as the

Royal Cour ts Of Justice . The latter building was

completed in 1882, and was located in the neighbor
hOOd Of the Inns of Cour t .

“
But, as Observed by a wr iter , Westminster

Hall , notwithstanding such removal
,
will remain in

the lawyer ’s memory as the Mecca Of English law and

justice . Its antiquity, the great events Of which it
has been the theatre , above all, the Objects to which
for SO many ages it has been devoted , and the splen
did and endur ing results which have been attained
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T HE AMERICAN SYS T EM .

T HE Common Law, with its Par liamentary modifi
cations, either by general acquiescence Or statutory
enactment, became the basis of Amer ican Laws and

Jur isprudence. Some there perhaps may be, who

will say, that
“Amer ican Jur isprudence” is improper ,

because in all English speaking nations there is but
one jur isprudence, which rests upon the Common Law.

Be that as it may
“Our Law

”
has its history which is

interwoven with the History Of our Government, its
people and the topography Of the country . Those
stateswhich ad opted the Common Law by some general
statute were less for tunate than those which left it
optional with the cour ts to follow or not its doctr ines.

Consequently frequent instances Of the adoption Of

the Histor ical and Compar ative methods are found .

T he radical reforms in methods Of Government
necessar ily introduced new methods and moulds for
making law. The situation Of our people, the vast
extent Of the country and its resources rendered inno
vations and extensions in the law necessary . Much
Of Amer ican law in its twentieth century dress, would
little resemble English law in its sixteenth, seven
teenth or eighteenth century garb.

134
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Constitutional notions of England little resemble
Constitutional law of Amer ica . Blackstone’s claims
that the cour ts Of England could disregar d or nullify
acts Of Par liament which were not good law, is idle
speculation ,

as compared with the power of our cour ts
to declare laws unconstitutional . This is considered
fur ther elsewhere.

Legislative power has been frequently exercised to
br ing about needed reforms in law and to cor rect
ser ious defects in the Common Law. What there is
Of the Common Law, and Of Common Law methods,
would hardly look natural in the mir r or of English
seventeenth or eighteenth century law.

Our colonists knew no other law than the system
prevailing in the mother country . They
lived in its midst, inhaled it at every breath ,

h m imbibed it at every pore. They could not

learn another system without learning another lan

guage. (1 Kent
’
s Commentar ies,

T he Congress Of the united colonies, in 1774, claimed
it as a branch Of those indubitable r ights and liber
ties to which the respective colonies are entitled .

”
Id.

T he Supreme Cour t Of the United States declared
that the practice in the United States Cour ts was to
be

“
according to the pr inciples Of common law and

equity, as distinguished and defined in that country
from which we der ived our knowledge of those pr in
ciples.

”
(Id .

Chancellor Kent says In this View Of the sub

icot, the common law may be cultivated as par t Of the
jur isprudence Of the United States . In its improved
condition in England, and especially in its improved
and var ied condition in this country, under the be
nign influence Of an expanded commerce, Of en

lightened justice, of republican pr inciples, and of

sound philosophy, the common law has become a
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code Of matured ethics and enlarged Civil wisdom,

admir ably adapted to promote and secure the freedom
and happiness Of social life . It has pr oved to be a

system replete with vigorous and healthy pr inciples,
eminently conducive to the growth Of civil liber ty;
and it is in no instance disgraced by such a slavish
political maxim as that on which the Institutes Of

Justinian are introduced . (Id.)
While in the str ict sense, except as relates tO the
Constitution Of the United States, we do not have any

Amer ican Common Law, it must be conceded that
there is a marked immovement in the law Of this
country over the Common law.

It will be Observed that the founders Of the Amer ican

m mmh government recognized the great advantages
Of education,

and imposed the duty upon the
state to make ample provision ther efor .

Education makes better citizens, renders them more

app
reciative Of the relative r ights Of others

, a quality
in man essential to social harmony . The uneducated
member Of society is more apt to regard self interest as
Of the fir st necessity

,
whose mind is clouded with preju

dice and capr ice, which are a great menace to the
social welfare. It is a singular fact in history that
dur ing the per iod when the masses were not SO far

advanced in education Chur ch and State were uni

ted, and law was synonymous with morality . Says
one author ity The separ ation Of law and morals

made it possible to change the theor ies Of con
duct without dissolving the foundations Of social
order . Where moral author ity and legal author
ity were but slightly distinguished , any Change in the
one was sure to endanger the other . But when the
two stood apar t in men’

s minds we could alter our

theor ies Of conduct without wrecking the whole struc
ture Of Civil society .

'

The separation Of church
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NO education is complete unless the moral attributes
Of man are quickened , unless the mind and hear t Of
man are SO trained that his conscience will point out
to him the laws Of r ight and wrong : T he education
Of the conscience is an essential par t Of one’s general
education .

Inspired by a spir it Of patr iotism,
if for no other

m 3;
reason, Amer icans should lay claims of eu

1 8? m
o

: per ior ity to its governmental and legal sys
“rmfl terns . This claim

, however , does not need

rest Upon such a basis, but on facts . As a nation
we are not only leaders in the science Of government
but in a system Of law as well. T he human race

throughout the wor ld turn to this nation, as a

country Of freedom and liber ty . And are We not

taught that the proximate Object Of Law, Of Jur is
prudence, is liber ty, which is the per fect relation be
tween men? In the language Of another : “

T he

Object Of jur isprudence, in so far as it is a science
separate from the great science Of human life, may
be embraced in a single word— a word dear and

venerable to us Liber ty . (Lor imer
’
s Institutes of

Law,

SO do other countr ies turn to us for guidance in

the matter Of reformation Of the system Of law. We

not only have made Liber ty and Morality the polar
star Of our constitutional government, but we have
so entrenched all fundamental r ights Of persons by
constitutional safeguards as to be beyond attack of

cour ts and legislatures, and have made adequate

provision for the happiness and welfar e of the people.

In the introduction and formulation Of our law, it

was natural to adopt that Of the parent country.

But we did not deem it necessary to use it all just as
it was, so in many instances we have made selections
from either the Roman or Common law, whichever
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best suited our purpose . If any Of it were not adapted
to our needs or conditions

,
we made new moulds and

dyes and manufactured our own law. Some there
are who take pleasure in turning back into ancient
history for the purpose Of magnifying the beauty Of
other systems . After looking all the systems over ,
we will return to Amer ican Jur isprudence as the

collected wisdom and reason Of all others ,
“
com

bining as Burke said Of the science, the pr inciples
Of eternal justice with the infinite var iety Of human
concerns.

”

T he term “Amer ican Jur isprudence, is used; we
may r ightly lay claim to a new system,

because our

moulds are newly manufactured
When we reflect upon the history of the country
dur ing which so much Of the common law was adopted ,
it becomes apparent that much Of it had to be rejected
as inconsistent With our needs. T he late Amer ican
reformer , David Dudley Field, in speaking Of that
par t Of the law which was Of a public nature, and that
which is pr ivate, as it existed at the time Of the Revo
lution, said that the public law was good; but that
which was pr ivate, that which related to land and

pr ivate relations , was but little advanced beyond
the region Of semi- barbar ism . That most Of the good
which it had, and Of which it has since accumulated,
was the contr ibution Of the Romans. (Amer ican Bar
Association,

1889 Rep. p .

An Object lesson as to the relative merits Of the

Common Law and the Roman Law may now be found
in the Philippine Islands . T he work Of instituting a

new form Of government and installing a system of

Law has fallen to the lot Of a few Amer ican lawyers
who were brought up under the Amer ican system,

schooled in the Common Law . Biased as their minds
naturally would be in favor Of this system, their
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desirewas to introduce Common Law methods. They
found the Roman Law in full operation in the Ar chi
pelago, and af ter an exper ience under this system as

well as an extensive and careful study thereof, they
came to the conclusion that the substantive par t Of
theRoman Lawwas super ior to the Common Law, and

hence concluded not to disturb it . Consequently
,

their work Of reforming the law was confined to the
reorganization Of the cour ts and the introduction Of a
new system Of procedure, patterned after that Of the
Common Law .

This is a str iking examfle Of twentieth century
views upon systems Of Law.

T he fact has been noted that in the formulation Of

“ M m
Our Law, our Jur isprudence— we drew from
the Common Law. Why not say

“
Our Law

”

Our Jur isprudence While it has been stated over
and over again that Amer ica has no

“Common Law”

Of its own, we have never theless a system Of law

peculiar ly our own
, builded upon our ideas Of gov

ernment, as well as upon the peculiar or par ticular
conditionswhich conf ronted us in this country . There
fore, let us patr iotically speak Of “Amer ican Law,

”

“Amer ican jur ispr udence .

” We have at times, ac

cording to the conditions, failed to adopt the Common
Law,

though at a later per iod Of h istory we may have
returned to its rules. T O enumerate all Of these in
stances would be a difl

‘
icult task, but an attempt will

be made to direct attention to some Of them .

T he chief innovation has been brought about bv
our wr itten constitutions. The supremacy Of par lia
ment, or Of the legislative depar tment was repudiated ,
the highest cour ts Of states and nation being consid

ered the supreme power . We have as a consequence
Of these facts a branch Of law called constitutional
law unknown to the parent country. Nowhere is
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among other sciences. In other words the law is

law because the judges and legislature have made
it;you can best understand it as it stands.

T he character and form Of the government reflects
much upon a system Of law, so that an examination
into the history of Amer ican Institutions and form Of

government, as well as our geographical situation, is
necessary to appreciate “Our Law in its New Home.

”

(Judge Dillon
’
s expression in Laws Jur isprudence.)

It is no light matter to consider the or igin Of govern
ments. For our purpose it is sufficient to assume that
they have always existed . It must be granted, too,
that Governments are God’s institutions. Existing
govemment,

—the Roman - was recognized in the
scriptural doctr ine Of St . Paul in which it was enjoined
that every man must submit himself to the author ities
of the government because all author ity comes from
God , and the author ities Of government are Officers

of God’s will, and His service is the end Of their daily
WOT (Romans, Chapter XIII .)
In the establishment Of a new government on the

western continent our forefathers, imbued with this
spir it, made Re ligion, Morality and Knowledge the

structur al basis Of our government.

T he history Of Amer ican Institutions and govern
ment, as well as our geographical situation must be
considered in order to appreciate “

Our Law in its

new home.

T he fundamental pr inciples that entered into the

organ ic law Of th is country and its states must be
considered T he causes which led to the establish
ment Of this nation bore no relation to those which
caused the immigr ation of the Amer ican colonists.

They raised no Objection to the system Of laws, but
on the contrary claimed the common law as their
bir thr ight. They claimed the pr ivileges and immuni
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ties Of the common law as colonists, rebelled against
the r ight Of the Br itish par liament to legislate for

them
, or to bind them by legislation They claimed

all of the r ights guaranteed by the char ters, and the
r ight Of self- government. They renounced their alle

giance to the king because Of many arbitrary acts

committed by him, and finally because he
“
combined

with others (par liament) to subject us to a jur isdic
tion foreign to our constitution and unacknowledged
by our laws by giving his assent to their (par liament

’
s)

acts Of pretended legislation (Declaration Of Inde

pendence. See Andrews Amer ican Law, sec .

It had been stated by Montesquieu and by Black
stone that the English was the only nation in the

wor ld in which political or civil liber ty was the direct
end of its constitution
But the Colonists were not enjoying that political

liber ty which befitted their station . Laws could not

be enacted which were repugnant to the laws Of Eng
land

, and were subject to ratification Of the Crown .

SO the Amer ican colonies relying upon the self
evident truth that all men are created equal, endowed
by their creator with the inalienable r ights Of life,
liberty, and the pursuit Of happiness, to secure these
r ights, assumed, among the powers of the ear th, the
separ ate and equal station to which the laws of nature
and of nature

’
s God entitled them.

T he ultimate purpose Of our wr itten Constitution,
as well as the science Of law, Is to secure the blessings
of liberty to ourselves and our poster ity, and to

establish justice
, and insure domestic tr anquillity .

”

In the constitutions Of the States the Bill Of Rights
sur rounds and protects all the inalienable r ights pro
tected by the English char ters, as well as making
extensions; viz. : life, liber ty, acquir ing, possessing
and protecting pr oper ty, seeking and Obtaining happi
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ness and safety;confer r ing the r ight upon the people
to assemble together , to consult for their common

good , to bear arms for their defense and secur ity;pre
serving the r ight Of tr ial by jury, the natural and

indefeas ible r ight Of worship , the inviolability Of prop
erty secur ity Of persons, houses, papers, and posses
sions; freedom Of Speech; the non- impairment Of
contr acts.

Amer ica became a model government, and a leader
Of nations in the science Of government .

“Amer ica holds dominion over the civilized wor ld
by the silent empir e Of her laws.

” The distinguished
jur ist

,
Judge Cooley , said

“
In matters Of govern

ment
,
Amer ica has become the leader and the example

for all enlightened nations.

This is because She is fulfilling her scr iptur al mis
sion. Society is formed to promote the public wel
fare, public morals, and to provide ways and means
for enforcing the laws Of mor ality . SO the State must
adopt the moral law as its law. Its paramount duty
is to maintain order

,
by protecting r ights and enforc

ing the per formance Of duties
,
whenever men are

found violating r ights Of individuals and Obligations
owing to society in general . The mission Of the State
is—

“The Public Welfare
,

— which it car r ies out by
laws enacted for the public good, compelling as it does
Observance Of individual r ights .

T he State follows the example Of the Divine Master ,
prescr ibing a penalty for the violation Of its laws.

Penalties and Punishment are Of Divine or igin ; they
were not invented by the State.

In the structur al framework Of the State, Mor al
ity

,

”
was the Corner stone . This is shown by var ious

constitutions .

T he Constitution Of Arkansas , Ar ticle 2
, sec .

,
25

provides as follows
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Ar ticle 18 Of the Constitution Of Massachusetts goes
fur ther in respect to the duties Of its Officers than other
States. It provides
“A frequent recur rence to the fundamental pr in

ciples of the Constitution, and a constant adherence
to those Of piety, justice, moderation, temperance, in
dustry, and frugality, are absolutely necessary to pre
serve a free government . T he people ought, conse

quently, to have a par ticular attention to all those
pr inciples in the choice Of their representatives, and

they have a r ight to require Of their law givers and

magistrates an exact and constant Observance Of the
laws necessary for the administration Of the common
wealth .

”

Chapter 5, sec .
,
2 of the same constitution also

provides :
“Wisdom and knowledge, as well as virtue, dif

fused generally among the body Of the people, being
necessary for the preservation Of their r ights and

liber ties, and as these depend on spread ing the oppor

tunities and advantages Of education in the var ious
par ts Of the country and among the difierent orders
Of the people, it shall be the duty Of the Legislatures
and magistrates to cher ish the interests Of literature
and the sciences, to countenance and inculcate
the pr inciples Of human ity and general benevolence,
public and pr ivate char ity

,
industry and frugality,

honesty and punctuality in their dealings; sincer ity,
good humor , and social affections and generous senti
ments among the people .

”

Ar ticle I , sec .,
4 Of the Constitution Of Nebraska

reads :
Religion,

morality and knowledge,
being essential to good government, it Shall be the
duty Of the Legislature to pass suitable laws to
encour age schools and the means Of instruction.
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Ar ticle 6, Of the New Hampshire Bill Of Rights

AS morality and piety r ightly grounded on evan

gelical pr inciples will give the best and greatest secur
ity to government, and will lay on the hear ts Of men
the strongest Obligations to due subjection
It then author izes the Legislature to provide for the
Support and maintain public Protestant teachers
Of piety

,
religion and mor ality .

”

Nor th Car olina Constitution
,
Ar ticle 9

, sec . 1 .

provides
Religion, morality, and knowledge being noces

sary to good government and the happiness Of man
kind

,
schools and means Of education should be for

ever encour aged .

”

T he Ohio Constitution ,
Ar ticle 1 , sec . 7

,
reads

Religion ,
morality, and knowledge, however , being

essential to good government, it Shall be the duty Of
the General Assembly to pass suitable laws to protect
every religious denomination in the peaceable enjoy
ment Of its own mode Of public worship and to en

courage schools and the means Of instruction .

” Taken
from Ritter ’s Moral Civil Law

,
25 .

Thus we see Morality is made the bas is Of our fun

damental law.

In Stanton v . Allen
, 5 Demo, 434, the New York

Cour t said :
Sound morality is the corner stone Of the social

edifice,
— whatever disturbs that is condemned under

the fundamental rule .

”

We broke the shackles Of SO much Of the English
law as infr inged our liber ty and freedom,

and retarded
the development Of law, and which rendered laws and
morality strangers. We took SO much Of the common
law as seemed suited to the new conditions, but we
left that which was inconsistent with liberty and
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justice on the other side. Amer ica became a leader

in reforms in legal system,
while England followed .

Inadequate laws of pr ocedure re tarded the develop
ment Of substantive law. We put on a new dress,
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history lead ing up to positive law as histor ical acci
dents. (Id .

They hOld that while resor t must be had to history
to ascer tain the facts or the phenomena, still the
science only begins when these facts begin to fall into
an order other than the histor ical, and ar range them
selves in gr oups which have no relation to the var i
atios Of the human race. (Id . 11

While recognizing the close alliance to the histor ical
and philosophical sciences, the analytics contend that
Law as a Science begins only when the facts are fur

nished from the other sciences.

If law is a progressive science
,
it is the business Of

lawyers to be fully equipped in the field Of the other
sciences yet to be invaded by the law,

SO as to be pre
pared to per form their par t in the making Of law .

The analytics may argue until doomsday for the

separation Of the science Of law fr om all other sci

ences, and discuss the great good to be der ived
”from

this way Of thinking, yet the fact still will remain,

that the science Of case law has impor tant elements
other than its uniformity

, and the like .

Along down the progress Of th e it will be found
that the science Of law is SO dependent upon the sci
ence Of ethics, Of sociology , as to make knowledge Of
these sciences, and their mutual Operations abeo
lutely essential on the par t Of lawyers and judges .

The field Of ethics is the r aw mater ial out Of which
positive law is made. Positive law encroaches upon
ethics. Ethics grows in advance Of positive law.

It follows that the fact that positive law is not cc

extensive with ethics, is a fact ar ising out Of our being
at some stage Of a par tial evolution towards a goal
Of a relatively per fect ad justment .” (Clarke, Law dz
Law Making,
In SO far as our Laws cover the same field as does
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themoral law,
it will be found that the precepts Ofmod

ern law are in accord with those Ofmorals. By “ laws”

wemean both “adjudication and
“
legislation .

In the field Of Ethics which has not yet been ap

proached or covered by laws, the legislator or judge
will turn to

“
social ethics,

”
and ascer tain from past

or existing conditions and circumstances, what rule

or pr inciple is to be adopted and applied . Professor
Pollock Observes that though much ground is com

mon to both, the subject-matter Of Law and Of
Ethics is not the same . T he field Of legal rules of

conduct does not coincide with that Of moral rules,
and is not included in it;and the purposes for which
they exist are distinct . Law does not aim at per fect
ing the individual character Of men, but at regulating
the relations Of citizens to the commonwealth and to one
another .

”
(Pollock, First Book Of Jur isprudence,

It is contended that “ there are many actions and

kinds Of conduct condemned by morality which for
var ious reasons law can either not deal with at all or

can deal with only in an incidental and indirect
manner .

”
(Id .

And there are acts or courses Of conduct, it is said,
which are indifferent in moral law, but which are

arbitrar ily regulated by law. One course or another
may satisfy morality, but the law must adopt a defi
nite course.

T he law Of the road, the liability Of a master for
the acts Of his servants, the responsibility Of owners
Of buildings in an unsafe condition, questions between
two innocent persons, are mentioned as indifferent
in morals.

Whatever rules may be adopted by the law in such
matters, which do not come within the class Of acts
malum in se

, are based upon that which appears r ight
and best for the good Of people generally.
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Morality has no limitations and embraces acts

malu
'

m pr ohibita as well as those malum in se.

Hobbes Cxpressed the view that nothing was r ight
or wrong in itself and independently Of positive law.

He identified the fields Of morals and law more com

pletely than many other wr iters . (Palmer
’
s Ethics

,

In the task Of separation Of ethics and jur ispru
dence, the theor ies Of the former science are said to
be too transcendental to be practical .
It may safely be asser ted that cour ts and legisla

tures in drawing fr om the field Of Ethics do not deal
in imaginary theor ies; they do not lOOk

'

to anything
but tangible things, or histor ical events, compar ing
them with present times to determine what is r ight

or wr ong .

Tr anscendental ethical theor ies may be found on

paper , but are not present when lawyers and judges
are called upon to act.

T he Only theor ies which cannot be seen, and abso

lutely known are the myster ies Of religion,
which have

a potent influence upon the conduct Of men, and

finally upon Law . And these are becoming reason

able in the modern conceptions.

The standard Of duty adopted in law, either in the

a nd“
field Of adjudication or legislation, is the

p
‘
fxfsfi same as that which receives the sanction Of
h "

the science Of Ethics. Civil government
applies this standard and compels full and exact
compliance thereto .

Conditions
,
circumstances and exigenc ies of occa

sions give ri se to legal doctr ines, and demand rules

peculiar ly and naturally adapted thereto, that is,
each subject has its own natural laws.

AS natural law is
“ that science which teaches men

their duty and the reason Of it,
”
SO do courts look to

the nature Of the subject, and deduce therefrom the
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The term justice in legal language has always
had a significant meaning, from Justinian

’
S time to

the present . It matters not in what language it may
be expressed it has always had an ethical meaning,
and justice administered by our courts has had no

aims or purposes other than moral .
If justice and morals have not quite agreed it is

due to faulty administration, but the loadstone Of
ethics has in the end attracted the better feelings
and sentiments, resulting in the production Of law in

accord with morals.

An apt illustration Of the misapplication Of the

moral precept may be found in the stock argument
Of the moralist in the law Of Slavery . The r ight to
hold a human being as a slave is contrary to the law
Of nature, and yet such a r ight prevailed for many
years, until enlightened civilization took hold Of the
question and settled it . It took the strong arm Of
the judiciary in England, unhampered by any re

straint , guided only by conscience, to settle it .
In 1770 , James Somerset became the slave Of Char les
Stewar t . As the slave learned something Of the wor ld
and became enlightened by education, he refused to

Obey his master and denied the relationship Of master
and slave . Whereupon he was seized and put in

chains, when some good Quakers made an affidavi t
in the Cour t Of the King

’
s Bench, the highest Cour t

in England , that Somerset was unlawfuhy impr isoned .

A wr it Of habeas corpus was issued and the case came

up before Lord Mansfield , Chief Justice . All legal
precedents were in favor Of the master

,
and none

could be found on the side Of the slave ;but the laws
Of nature, humanity and Chr istian sentiment were on

his side, and upon these pr inciples Lord Mansfield
proceeded and set the Slave free. He said in his
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T he state Of slavery is Of such a nature that it is
impossible Of being introduced on any reason ,

moral

or political.”

In this country, we are well aware that slavery was
upheld by legislative action as well as by judicial
sanction . One Of the most pathetic instances Of con
flict between individual sentiment and opinion, and

what appeared to the cour t to be judicial duty is
found in the famous case Of Ex- par te Bushell, 9 Ohio
State Repor ts, 77, 198, where the validity Of the fugi
tive Slave law was called in question . The Ohio
cour t refused to declare it unconstitutional because
the Supreme Cour t Of the United States had recog
nized and acquiesced in such legislation . Judge
Joseph R . Swan deliver ing the opinion said : “

As a

citizen
,
I would not deliberately violate the constitu

tion or the law by inter ference with fugitives from
service. But if a weary, fr ightened Slave Should
appeal to me to protect him from his pur suers, it is

possible I might momentar ily forget my allegiance to

law and constitution,
and give him a cover t from those

who were on his track . There are, no doubt, many
slaveholders who would thus follow the impulses Of
human sympathy ;and if I did it, and were prosecuted,
condemned, and impr isoned, and brought by my
counsel before this tr ibunal on a habeas corpus, and
were then permitted to pronounce judgment in my
own case, I trust I should have the moral courage to
say, before God and the country, as I am now com

pelled to say,
under the solemn duties Of a judge,

bound by my Official oath to sustain the supremacy
Of the constitution and the law,

T he pr isoner must

be remanded .

’

Public sentiment found expression in the defeat
Of this able and distinguished judge, and it finally
took war and bloodshed and the political power wielded
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by a martyred president, followed by a constitutional
amendment to settle the same question
The expression Of the Supreme Cour t Of New York

found elsewhere, in which it was said that it would
hold a contract not founded on morality void even
if but one moral man could be found in the commun
ity, is a fur ther ilhIstration where public morals Of

the time and law are not the same, and of how moral

ity will be upheld by the cour ts.

T he
“police” or the arms Of law,

are needed only
for thom who violate the commands Of the law. Be

cause there is a considerable number of citizens who ,
by reason Of heredity and education are true disciples
of the pubhc conscience, and Obey the precepts Of

morality for conscience sake alone, is no argument

that the law and the conscience are not identical .
One Of the stock arguments Of the extreme moral

iste for a separation Of the moral and civil

3335 : law, is that the enforcement Of law by means
of a penalty does not tend to the pur ity Of

conduct so readily as that produced alone by the con

science . If there be no penalty, there is no law;
nothing but a mere piece Of advice. This is where
ethics and law divide “Every cr ime,

” it is said,
has its cost marked In plain figures, precisely like

goods in a grocer
’
s catalogue . (Palmer

’
s Ethics,

Our thoughts are car r ied back into ancient times
when there could not exist a moral precept disasso
cisted from physical enforcement . Legal precepts
are expounded as the head master who relied on the

rod in expounding Scr ipture : Blessed are the pure

in heart . ’ Mind that
,
boys. The Bible says, it

’
s

your duty to be pure in hear t . If you are not pure in
hear t, I

’
ll flog you .

”
T he enforcement Of morals by

the rod, it is said , would have been satisfactory to the
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r ights are not safe without protection . If all would
obey the law of their conscience, and per form their
duties, then the State would not be a necessity . But

as they do not we must have governments . T he

tr ue basis of the State is found in this country to be
that of a social compact between the governing and

the governed , although it may be said that our wr itten
constitutions assume the existence of the State as a

fact . T he State is the embod iment of the author ity
and power of a community, organized to enforce
r ight and to prevent wr ong . Rights and duties must
be created by the State or exist independently of it .
Men possessed cer tain inalienable r ights as members

of the community, and the theory is that these cannot
be taken away or infr inged upon by the State. In

constitutional forms of governments they are secured
in the wr itten compact .
It may be said that the State can have no morality,

in fact it is so claimed . Tr ue, perhaps, but it is organ
ized for the express purpose of compelling those who
do not observe their duties to their fellow men , to

per form them; the state, therefore, is organized to

promote moral ity .

St . Paul’s doctr ine in Romans, Chapter XIII , was
Let every man submit himself to the author ities of

the government, for all author ity comes from God :

therefore he who sets himself against the author ity
,

resists the ordinances of God , and they who resist,
will br ing judgment on themselves . For the magis
trate is God ’s minister to thee for good . But if thou
art an evil doer , be afraid : for not by chance does he
bear the sword (of justice) being a minister of God ,

appointed to do vengeance upon the guilty . Where
fore, youmust needs submit, not only for fear , but also
for conscience sake ;for this also is the cause why you

pay tr ibute, because the author ities of government
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are officers of God ’s Will, and His service is the end of

their daily wor
What fur ther justification need be offered for the
penalty of the law .

” St . Paul teaches submission
to the law for conscience sake.

Penalties are prescr ibed in all legislation . When
there are infractions of pr ivate r ights not covered by
legislation, the cour ts either compel per formance or

award compensation .

It is said that law treats only cases which are easily
measur able , and in suppor t of this proposition it is
said that the small and ordinary gambler only is pun
ished , while in its larger phases gambling is little inter
fered with; that a gambling- house for these larger
purposes may be built conspicuously in any city

,
the

sign Stock Exchange be set over its door , influential
men be appointed its officers, and the law will protect
it and them as it does the chur ches . How infamous
to forbid gambling on a small scale and almost to
encourage it on a large scale. (Palmer

’
s Field of

Ethics
, 67,

This cr iticism of the law by an eminent scholar of

philosophy justifies the claim that philosophers unac

quainted with law are not qualified to philosophize

T he law condemns all forms of gambling large or

small, both in its civil and cr iminal relations .

The law denies relief to any whose claims are based
upon what 18 termed “dealing m margins,

” because it
is a species of gambling and if you can install officers
in our municipal governments who will do their duty,
any persons who buy or sell

“margins thr ough the
stock exchange may be brought before the law and

punished . I have but recently witnessed in our own

local cour ts, a case brought by the loser against the
propr ietor of the stock exchange, where recovery was
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had , and the cour t said the case should be taken to
the grand jury, as it was gambling .

T he laws are adequate, and the cour ts have full

power . The force behind the law is moral , and if
results are not always up to the standard, it is due to
neglect and failure of those to whom its administration
is committed to pr oper ly enforce it.

Monopolistic combinations which are permitted to

go on are pointed to as another lame place in the law.

(P almer , Ethics,
Notwithstanding the great hue and cry about the

evils resulting from the misnamed Trusts,
” it may

be confidently asser ted that the common law has al

ways been ad equate to remedy the evils resulting from
conspirac ies against trad e . T he modern statutes cov
er ing the subject do not embrace new ideas or pr inci
ples, but are in reiteration of the Golden rule pr inciples
which have always formed par t of our jur ispr udence.

Again ,
it may be said that the fault is not in the

law, and if evils go unremedied it is due to malad

ministration .

Much is said about miscar r iage of justice and popu

lar opinion lays the blame on the law.

mg If lawyers were permitted to relate their
exper iences with the deceptions and misrepresentatioms
of their clients, and some of them the most reputable
citizens, the story would be an interesting one .

T he client will misrepresent in the vicious form of

concealment, dodge and hedge about matters of vital
impor tance, and the lawyer believing that he is in
possession of all the facts, pr oceeds, only to find at

the cr ucial test h is client breaks and is compelled to
confess the truth . T he lawyer and the law receive

the blame A lawyer sometimes has as much trouble
to make the client tell the truth and do r ight, as he

does to maintain the r ight in cour t.
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lawyers have to do with making law and its interpre

tation . Hence, the ethical obligation rests harder
upon his shoulders.

Again, cour ts have the power to super vise the con

duct of lawyers. If a lawyer violates the ethics of his
profession he may be called upon to suffer the conse

quences by for feiting his r ights as a member of the

profession . The cour t which admits one to prac tice
law retains an inherent supervisory control over his
professional conduct, and without the aid of positive
law,

may disbar him .

Legal ethics may have another meaning than that
above mentioned .

It may be adopted as a convenient name to mark
off ethics as we have it, practically, in law.

Lawyers are inclined to assign to their profession a

cer tain field of Ethics, distinctly based upon the duties
which they owe pr imar ily to society in aid of a true
ascer tainment and determination of law.

This field of Ethics may be considered as embracing
that body of rules drawn from the science of Ethics,
which relate to the duties of men in their social inter
course with each other and with the government (or
in legal relations) from which cour ts draw the pre

cepts or pr inciples which form the basis of judicial
decisions, and from which the state draws, in the

enactment of legislation .

This may more appropr iately be designated as

Ethics of the Law .

”

If there are any theor ies in Ethics, to be classed as

transcendenta they are outside of the region cov

ered by the Law. In law the principles of Ethics con
stitute the measure of conduct

, and form the basis
for the enforcement of duty by the sovereign govern
ment . Outside of law the precepts are enforceable by
the individual conscience . T he law has occasion for



LAW AND T HE RELATED SCIENCES . 163

operation only when the conscience does not compel
right action . Case law deals only with wrongs ar ising
from the absence of conscience.

That a true conception of the relative functions of

law and ethics when operating in the same field , may
be formed , Ethics, as an individual science will be
considered .



ETHICS AND THE LAW.

T HE PLACE OF E T HICS AMONG T HE S CIENCE S .

T HE proposition ,
as a pr inciple of jur isprudence,

m [ on ]

that the mor al precept is a sour ce of law
,
is

generally admitted by all who have wr itten
upon the subject .

Those who belong to the histor ical and analytical
school concede this point, but when it receives the
stamp of Law ,

there is a transformation of some sor t;
an abstr act thing becomes a concrete .

In the study of the science of law we must not go
beyond its limits; if we lose our way and get on the
philosophical by- path of ethics, it is claimed that we
are in danger of loss of appreciation of the science.

A broad minded jur ist Will not lose his tenets in law,

while investigating the truths of the related sciences;
he will be able to hold in his mind the boundar ies of
his science .

The scientific study of law demands a cor r elation
of the ideas of morality and law,

rather than a sepa
ration of jur isprudence from the domain of ethics, as
contended by the analytic . The admission that the
phenomena of ethics become the phenomena of law,

by its own force car r ies with it the conclusion that
ethical considerations cannot be excluded from the
administration of the law . Theoretically and for

seientific purposes law,
as a science

,
must be separated

l 64
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3 . Epistemology is the science or the method o r

ground of knowledge, or that branch of logic which
under takes to explain how knowledge is possible.

4 . Psychology is the science of the human soul,
involving a scientific study of the mind . (See Palmer

’
s

Field of Ethics
,
p .

It will be seen that the field of Ethics lies outside

m ,“ the philosophical sciences just enumerated ,
though the pr inciples or doctr ines of near ly

Philosophical
“ 0 - 00 all of the latter must m a measure come

nto play in the Science of Ethics. If we clear ly
mark the province of ethics we shall have many of

the difficulties encountered in its compar ison with
law out of the way.

A person cannot be an ethical being or appreciate
human duty

,
without “pure thinking,

” without ob

serving cor rect “methods or grounds of knowledge,
”

without culture
,
without proper feelings and emotions.

He must possess all these attr ibutes , to enable him to

ar r ive at cor rect conceptions as to his responsibility
and duty under par ticular circumstances, and con

scious of his duty he must possess the qualities that
will enable him to per form the same. Knowledge
and will power are of equal potence to ethical per
sons.

T he will is largely dependent upon the physical
make up, being affected by the nervous system, by
the past exper iences of ancestry, and developed and

strengthened by education Men are frequently en

dowed by nature with the qualities necessary to

create moral beings.

“A being might have been created fully endowed
with consciousness but altogether contemplative and

incapable of ac tion . He might be aware of everyth ing
that happens without and within , yet over these
clear ly observed transactions exercise no control. A
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psychological being of this sor t would not be a moral
one.

”
(Palmer

’
s Ethics

,
12

,

While each one of the philosophical sciences may
in a large part contr ibute to What may be formative

ethics
, as the ascer tainment of the moral duty, there

is a field beyond all of them,
consisting in actual per

formance. Somewr iters class Ethics with Psychology .

(Hadley, Education Amer ican Citizen,
But Ethics diverges from Psychology, because the

science of human duty is to be determined by the

outward acts of men ,
though they may parallel in so

far as it may be necessary to resor t to well settled
theor ies.

We next consider its relation to Religion but finally
place it in the field of Sociology where we think it
belongs .

There is still one other matter to consider in forming

m m a conception of Ethics
,
in addition to the

“w “ fundamental pr inciples of Philosophy, which
it will be conceded have a potential influence in

shaping conduct .
Religion has much to do with the establishment of

morals , and the idea that there is a clear boundary
line between religion and morality is in some respects
theoretical.
Says one wr iter : There is a gener al belief that the

religious man is, as a matter of cour se, moral, and the
moral man fundamentally religious . T he moral man
need not, indeed , be religious according to a specified
type. Religion in general, religion manifested
in its highest forms , is commonly supposed to be

undivorcible from morality .

”
(Palmer , Field of Ethics,

p.

It is contended by some that a truly moral man is
of necessity a religious man , because ethics and re

ligion are inseparable . Some Philosophical and legal
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wr iters take this view holding that the observance of
religious precepts and moral duties is controlled by
the same power . Religion in general, religion mani
fested in its highest forms , is commonly supposed to
be undivorcible from morality . No doubt it is easy
so to misconceive both religion and morality that
they may be set far asunder .

”
(Palmer

’
s Field of

Ethics
,
p .

Some religious beliefs are mentioned to Show the
divergence of religion and ethics, such as fear which
controls actions of men,

which is absent in ethics.

All men
,
however

,
are not impelled by the same theo

r ies even in religion; some there are who claim that
love rather than fear is the controling element in r ight
doing . It is likely that which of the two exer ts greater
influence, depends upon the intelligence and the dis
position of the per son . Another argument in favor
of the separation of morality and religion is that a

good many per sons are, sincerely religious
when not quite responsive to the demands of the moral
code . At times of greatest religious exalta
tion small duties do not appeal to (the person) most
urgently . There seems to be a kind of separation

, as

if there were something in the nature of the religious
emotion which removes (one) from ear thly duties.

When the religious impulse is strongest, (one is)
obliged to be especially car eful not to be blind
to the plain duties of the day. (Palmer , Ethics,

It would not seem that such a person proper ly
conceived religious pr inciples. Chr ist’s life was not

so lived . It is too much like the person who leaves
his stock at home uncared for , While away attending
revival meetings.

There is a double aspect of religion and the Divine
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Attention is directed to the view which Sir Fred
er ick Pollock takes of Morality .

m
cf -3e

m He contends that Moral Philosophy is the
vo
l
-

ima"easiest to maintain plausible arguments upon
$2353; but that it is also the most perplexed, and
"acu m “

that it is liable to infinite confusion because
of prejudice and bias . He refers to the assumption
on the part of some that our character and conduct
are mater ially determined by the theor ies we may
adopt concerning the or igin and nature of moral duties,
but expresses the view that those who proceed upon
such assumptions fall into extravagant apprehen

sions, and waste their power on appealing to the ter rors
of the ignorant . He seems to prefer making empor i

ence a test of morality, contending that :
“
T he moral

feelings and perceptions that prevail in a community
are really just as much facts in its natural history as

the temperance, health, and length of life Of its mem
ber s that they will not be altered by our ability or

inability to find ad equate reasons for them.

”

He further argues that Ethics” should be con

fined or limited “
to the scientific analysis and expo

sitiou of conduct, whether it be on histor ical, physio
logical, Or psychological grounds; and On the other
hand to keep morality for the region of

precept and command that A science of Ethics
comes into existence, only when the society
becomes sufficiently civilized to produce men who

think systematically .

” “
And,

”
he says

,

“
ethical

speculation ar ises just because morality is there as a

subject- matter to be accounted for . Morality and its

precepts are not dependent on Ethics
, and the prac

tical success of mankind in developing morality can

not depend on the amount of success that may attend
philosophers in their endeavors to give an account of

the process.

”
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He says fur ther in substance that the science of

Ethics ar ises only in a moral community and that a
r ight minded man does not want ethics to make him
know r ight from wrong . He expresses the opinion
that Morality does not necessar ily come about by
obedience to cer tain precepts, determined by sanc

tions expressed in cur rent ethical theor ies; that,
Righteous men are not they who obey moral pre

cepts, but they whose conduct is the foundation of

moral precepts.

”

This wr iter discour ages the considerations of ficti

tious precepts of morality as the basis of conduct,
claiming that a discussion of the sanctions of morality
is apt to unsettle people ’s moral convictions , but adds
that the man whose mor al convictions are liable to
be thus unsettled has not attained real morality

, at

all.
” His final conclusion is that the real ground of

Morality is the common exper ience of men, and that
its natural sanction is public Opinion . (Pollock

’
s

Jur isprudence, 288 ci seq.)
Granting all that this learned wr iter says to be true,

are we not brought back to the fact that the average
consciences of the r ight minded members of society
constitutes the real sanction of morality . And does
not the approval of past conduct by the general con
sensus of opinion constitute the measure Of future
conduct . And the processes by means of which this
public Opinion is formed , based as it is upon past con
duct or existing facts, is but an exercise of the philo
Sophical reasons leading to the formation of such
opinion . This is to be regarded as a discovery merely
of the theor ies of past conduct or events, forming the
basis of the precepts Of Morality, which is to be the
law Of future conduct . Thus the theor ies of Ethics
become established , and it may safely be asserted
that there are none which are formulated otherwise,



172 ET HICS AND T HE LAW.

excepting such as owe their or igin to religion . And

the latter are founded upon past history and that
Law which is above and over all . Morality is the
result of a scientific analysis and exposition Of past
conduct to which we look for the purpose of ar r iving
at a standard of duty . Ethics is the science which
discovers Morality . The one cannot exist without
the other . Morality becomes the basis of law,

while
Ethics is the means by which both become established .

Ethics bear s the same relation to Mor ality as Jur is
prudence does to Law . And Ethics may be said to
sustain the same relation to Jur isprudence as the
latter does to law,

Ethics being the common parent .
A man who unconsciously observes his duties to
wards his fellows in the ordinary affairs of life

,
is

car rying into effect or practice, the precepts of Ethics,
and we might say religion as well

,
whether he does it

with a consciousness of religious belief at the time, or
in Observance of ethical theory .

Moral practice may or may not be brought about
by intentional observance Of ethical theori es, but the
man who practices Morality, unconscious Of ethical
theor ies, is entitled to as much credit

, as the one who
intentionally car r ies the ethical theory into practice .

A person who begins to philosophize upon the theor ies
of Ethics, most likely does not depar t from his former
habits and exper ience, and govern his future conduct
according to his philosophical reasonings, but on the

contrary will merely find the reasons for his past con
duct, if he has been proceeding upon cor rect lines .

As Sir Freder ick Pollock says : (Pollock
’
s Essays)

When man reaches the stage of philosophical ques
tioning, and communes with himself concerning morals
as of other things in general, be comes to the task
with Morality ready- made and in full operation . His

real object is not to find speculative pr inciples and
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how they ought to behave (Palmer on Ethics, 14
15)
Moral conceptions depend largely upon the condi

tion of civilization . It is a singular fac t that in ruder
societies, stronger religious feelings prevailed , but
because education was at a low ebb, the morals were
of a low order .

It is a singular fact to be observed in the history of

races that when religious precepts held greater sway
in the minds Of men , all their acts were largely con

trolled by their influence . This more than any other
thing tended to br ing Ethics and Law into closer
union. It may be Observed that up until about the
twelfth century in England the clergy were the only
lawyers, and the ecclesiastics assumed the adminis

tration of some civil matters. To this fact no doubt
is attr ibutable the close association of morality and

law. The tendency of the teachings of the clergy
would necessar ily be towards parallelism of law and

morality .

When the profession of law as an independent
evocation came into existence the thoughts of those
engaged in this work turned exclusively to the law

as a distinct and separate science . It is a singular

fac t , however , that theor ies of law as an independent
science were not developed until about the seven
teenth century, at least so far as was man ifested in
book- form .

It is a notable histor ical fac t that when English
men became more enlightened , better educated in

all the sciences, they put their religion behind them,

and repudiated all imaginative theor ies. It was con

ceived that there was a field of Ethics or morality
clear ly apar t or distinguishable from law

,
the con

trolling power in shaping human conduct being con

science, rather than the penalty prescr ibed by law.
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T he sphere of the conscience, it is said , is very
different when moved by its own influence, than when
conduct is shaped by the mandates of law.

T rue morality or conscience may play its par t in
the Obedience of law,

but there are so many persons
whose consciences do not impel them to Observe the
precepts of law,

resor t to law being necessary only in
such cases.

T he theory has ever been that conscience is

n . the prompter of cor rect conduct; that men
possess this special faculty, which decides

uner r ingly between r ight and wr ong . Psychologists
claim that this theory has been practically aban
doued, putting forward instead thereof the idea that
there is within us a moral feeling which should be
classed as an emotion; that what is called conscience

is a compound of intellectual action and of feeling,
that this emotion is a product of education developed
as civilization gradually advances.

This may be true in theory, but we have so long
denominated this moral feeling or emotion as con

science, that it is too well established and under
stood to be abandoned .

In the language of another : “T he internal stan
dard by which we determine r ight and wrong we call

conscience, and, generally, the prevailing views of a

community, with respect to morals, are created by
the concur r ing consciences of all or a major ity of the

people that constitute such communi ty . Now, what
ever else may be said concerning it, this something
which we call conscience is largely a matter of educa
tion, association and environment . This is evident
from the fact that morality , or at least the popular
conception of moral duties, is different among different

peoples at the same time and among the same people
at different times .

”
(Warvelle on Eth ics. 14
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As a light is set in a lantern,
spoke St . Germain

,

that all that is in the house may be seen thereby;
so Almighty God has set conscience in the midst of
every reasonable soul as a light wher eby he may
divine and know what he ought to do and what he
ought not to do . Wherefore, forasmuch as it behoov
eth thee to be occupied in such things as per tain to
the law

,
it is necessary that thou ever hold a pure and

clean conscience .

”

Conscience is the supreme law; it is the voice
which pronounces for man the distinctions of r ight
and wr ong, of mor al good and evil;and when he has
done all that he can to enlighten and instruct it by
the aid of religion,

as well as morality
,
it is

,
for him

the voice of God . To disobey the commands and

prohibitions of conscience
,
under any circumstances,

is utter ly immoral. It is the very essence of immor

ality . In order to be moral, a man must be thor
oughly conscientious; he must be careful to satisfy
himself what the decision of his conscience is, and

must be resolved to follow the course thus prescr ibed,
at any rate and at any sacr ifice . Nothing can be

r ight, which he does not do with a clear conscience .

“A man is bound in conscience to do what he thinks
is r ight; but he is bound to employ h is faculties in
ascer taining what is r ight . Every case of moral
action is , for the person who acts, a case of conscience.

”

(Quotation found in War ren
’
s Law Studies

,

T he common behavior of men which comes up to

the true measure or standard is bottomed upon a

moral faculty , call it what we may,
conscience, moral

reason ,
mor al sense ;or whether it is a sentiment of the

understanding , or as a perception of the hear t, there
is a psychological phenomena in the make up of the

man produced by heredity or education
,
or both ,

that enables him to distinguish between r ight and
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lished interest of society, it must be against morality
as thus defined . The morals of the time may be

vicious . Public sentiment may be depraved; the
people may have all gone astray

,
so that not one good

man can be found . Sound morals as taught by the
wise men of antiquity

,
as confirmed by the precepts

of the Gospel, and as explained by Paley and Home,

are unchangeable; they are the same yesterday and

What more str iking example can come from the

temme of justice to refute the claims of some that the
ministers of justice do not apply the pr inciples of

morality, even in disregard of the prevailing morals,
if bad ? It demonstrates the truth that courts resor t
to the science of Ethics to discover the rule of con

duct, and apply the same, despite the fact that pub
lic sentiment may point in a different direction .

T he standard of morality has changed from age to

age. Although it ought not to be so, moral

an d",
the
“ ity is frequently based upon utility . We

m are too apt to think that a thing is r ight
according as it best suits our purpose.

T he necessities of war in England pr oduced strange
and unnatural ideas as to the ownership of land , and

of descent.
In Rome the idea of enslaving a fellow Roman was

abhor rent to the minds of Romans
,
but they thought

it justifiable to treat an alien as a slave. In England
and this country for a time slavery was consistent
with the morals of the times. This is an instance
where the argument that there is a field of moral ity
where the conscience and not the law holds full sway
and impels the actions and conduct of men in such a

different way than does the law,
is a two- edged sword .

It is said also that : “When conscience and the police
were undistinguished, the sphere of autho r ity of con
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science was very different from what it became when
the two— (moral precepts and judicial ones) were
separated . T he people that relies on its conscience
as a means of enforcing public sentiment, and is able
to maintain that author ity stoutly and strongly, can
do hundreds of things impossible to the tr ibe which
can conceive of no law except one whose inf ractions
are repressed by violence.

”
(Had ley, Education of

Amer ican Citizen
,

Enough has been said to Show that the philosophical
sciences play an impor tant par t in human

am: conduct, the subject matter of law. While
‘

fnuy comprehending the boundar ies and

limits of all the sciences, we must have a firm grasp

upon the par t all of them play in the affairs of men .

T he close practical relation of law and ethics must
be appreciated in order to fully comprehend the law
as a science .

T he science of human duty is the sum and sub

stance of both law and ethics.

With morality and education as the corner stone of
our Amer ican government, by solemn constitutional
compact, (See pp . 144— 9) in this advanced era of civili
zetion there ought not to be any law that is inconsis
tent with morality . We should discontinue preach
ing the doctr ine that law and morals are separate ,

but instead insist that law to be sound must be con

sistent with morality.
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LAW DEFINED .

T HE term “law may be used as meaning a rule of

mum." human action without regard to the man
ner in which it is prescr ibed, whether by

legislation, by ad judication , or as a rule which will
r ightly impel men to per form their duty to , fulfill
their Obligation with, their fellow-men, in the absence
of specific legislation or of par ticular ad judication .

Technically, Law embraces only such rules or pre

cepts as have been laid down . Judge Dillon claims
that “

Law
”

and
“Legislation are by no means

synonymous. (Dillon
’
s Laws Jur .

The nature of legislation is considered at another
place. See 233 post.

Prac tically to lawyers engaged in solving problems
of their clients for the purpose of advising a course of

action ,
the “ law” has a more comprehensive meaning

than is contemplated by “
legislation

”
or

“
ad judi

cation Gr ave are the responsibilities of the lawyer
betimes, when, after sear ching all available sources

,

he finds no law prescr ibed; but his client must
act, and he must point out the way. He must fore
see the

“
legal r ight . He studies the facts of the

case and forms an opinion of what the law ought to
be for the client . The law to him means such rules
as ought to govern the actions of men in the absence
of statute or decision . The mental processes of his

180
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courts, which have adopted the salutary rule of star e

Now that the picture has been finished, again the

quwre may be propounded . What is the law? T he

decision of the court, or the moral pr inciple contained
in the opinion of the lawyer to his client which formed
the bas is of action
It is sufficient to state that this only magnifies the

relative impor tance of the data of the decisions of our
cour ts, the so—called

“
law,

” which is morality .

Much has been wr itten in respect to a definition of

law. It is easier to cr iticise definitions than
mm"

to frame them . Blackstone’s definition of

municipal law has been a fruitful field of controversy,
notwithstanding it has generally been conceded that
he wrote according to the spir it of his time and in

accord with prevailing opinion . It began with his
kinsmen and acquaintances, and even pupils (Ed
ward Chr istian) . It would appear that wi thin a short
per iod after the publication of his work a new era

was marked off in the opinions of Englishmen in

respect to their conception of law.

A definition of Law in its general sense as well as
in a limited sense, was furnished by Blackstone .

“
Law

,
in its most general and comprehensive sense,

he says “signifies a r ule of action;and is applied indis
cr iminately to all kinds of ac tion , whether an imate or

inanimate, rational or ir rational.”

In its confined sense, it denotes the rules of human
action and conduct .

“Municipal law” he defines as “
a rule of civil con

duct, prescr ibed by the supreme power in a State,
commanding what is r ight and prohibiting what is
wrong .

”

l l Blackstone’s Corn. 44 . Judge Dillon says that he followed Hobbce’
definition . Dillon

'
s Lawn dz Jur . 9 .
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Erskine said : Law is the command of a sovereign
containing a common rule of life for his subjects.

”

Positive Law may be described as consisting of

commands set, as r ules of conduct, by a sovereign to a
member or members of the Independent Political
Society wherein the author of the law is supreme .

(Campbell
’
s Introduction to Austin.)

The rules and methods by which society compels
or restrains the action of its members.

”

Holland says : “Every law is a proposition, an

nouncing what course will be taken by the state in
cer tain cases;that is to say, what advantages will be
protected by the power of the state, as being legal
r ights, and the burden of what disadvantages will be
enfor ced by the state as being legal duties. (Holland,
Jur . p .

That it is the general body of rules which are

addressed by the r ules of a political community to the
members of that society, and which are generally
obeyed .

”
(Markby

’
s Elements of Law, Chapter 1

,

sec . 9 , p .

Montesquieu’
s Spiri t of the Law, says

Laws in the most extensive signification are the

necessary relations which flow from the nature of

things; and in this sense all th ings have their laws;
the Deity has his laws;the mater ial wor ld has its laws;
the intelligences super ior to man have their laws;the
beasts have their laws;man has his laws.

”

T he word “ laws” is not co- extensive with law.

T he term “
law

” may be used to designate a science.

T he laws of a state are more usually understood
to mean the r ules and enactments promulgated by
the legislative author ity thereof, or long- established
local customs having the force of laws.

” It is said
that,

“
in the ordinary use of language it will hardly

be contended that the decisions of courts constitute
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laws. (Justice Story in Swift v . T yson, 16 Peters,
1
,

“
Law is the collective and appropr iate name

for the entire body of rules, regulations, pr inciples,
and enac tments which are recognized and protected
by the State, and which the State will compulsor ily
enfor ce when requir ed .

”
(Dillon

’
s Laws Jur .

Wr iters have generally differed from Blackstone

I“ u
in his definition of municipal law that it is
a rule of civil conduct,

“
commanding what

Pn i
'

nfm , is r ight and prohibiting what is wr ong.

”

(1 B1. Com .

It IS claimed that if r ight and wrong are to be re

fer red to the law of nature, then the definition is de
ficient or er roneous, because it may forbid what is
r ight .
Those differ ing from Blackstone

’
s definition based

their contention upon a different cr iter ia of rights
and wrongs. It is claimed that what is r ight or wr ong
under the municipal law,

is not what is r ight or wrong
under ethical law.

Walker , for example, says that the definition is

imper fect
,
because it does not clear ly distinguish

between moral r ight and wrong and legal or civil r ight

and wrong.

“Every law,

” he says,
“
commands some

thing to be done, or regulates the manner of doing
it, or forbids it . If it so happen that religion or moral
ity forbids the same thing which the law forbids, we
call the thing malum in se or wrong in i tself, other
wise, malum prohibitum, or wrong because prohibited .

This very distinction shows that municipal law and

moral law do not necessar ily command or forbid the
same things. In fact

,
many things are morally r ight

which the law does not command ;and many th ings
are morally wrong which the law does not forbid .

It must, indeed, generally happen that thesewill cor re
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That the r ights and the wrongs (Ham
mond in a personal comment says, ) of municipal law
must necessar ily be consistent with the law of nature
is merely a logical cor ollary to the doctr ine of this
section (of Blackstone) . Modern cour ts hold, on the
other hand, that the r ights and wr ongs of municipal
law (jus ) are measur ed by that law alone, and not by
ethics . They repudiate the notion of the enforci
bility of moral r ules, as moral, altogether .

”
(I Ham

mond E l
,

Of course, municipal law is to be measured by that
law alone . By municipal law as here used , is meant
the common law. But the cour ts in the formulation
of law either consciously or unconsciously follow
ethical precepts.

With legislation much the same pr inciples govern,

although legislation is arbitrary, and not so flexible .

But it is supposed to be founded upon the same rule .

One objection made to Blackstone ’s definition of

Law was that it was not a command .

Among the ear lier Chr istians, however , the
view has generally obtained that the whole system of

the universe, as well as all of its laws, has its or igin in
the direct command of the creator . In more recent

years a theory is advanced that law is without a law

gIver .

It has been a favor ite notion that the monitor , or
conscience of man ,

is the light by means of which he
may know what is r ight and what he ought to do , or
not to do . If the conscience is pure and clean,

it will
lead one to the good and from the evil, to maintain
the truth , to live peaceably with his neighbors, to
observe equity .

Why be troubled with the or igin of Law fur ther
than to remember that the pr inciples which emanate

from the conscience control all human actions
. Human

Law n s
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law is a pr inciple of order , which pervades human
societies, governing the mutual intercour se of their
member s . Professor Hammond said : “N0 man looks
into the statute—book, or the repor ts or treatises upon
law

,
to determine whether he ought to do a par ticular

act, except in a sense such as that in which he con

sults the almanac or the market repor ts for the same

purpose . The commands of the law are not rules of

personal conduct, and never would have been sup

pom to be so but for the theor ies that identified
law with morality . T he law tells us not what we
ourselvesmust do, but what we can require other men
to do, or they can requir e of us, i . e. what results of a

given course of action we can count upon . It does
not control our freedom of will : it really increases it,
because it enables us to see with cer tainty the out

come of our own choice
,
and to plan intelligently for

the future.

”
(Hammond

’
s B1. 98 .

In a consideration of the or igin of law there Is danger
of confusion concerning its basis . Tracing its or igin ,

however , is an absolute necessity to its true asoer

tainment. But, when too much prominence is given
to its or ig in as being a command from a super ior to an

infer ior , we are liable to lose sight of the fact that
law is not necessar ily law because it is a command

,

but rather because it is builded upon sound and cor

rect pr inciples, drawn from the nature of the thing to
which it is directed . The chief function of the supe
r ior power , the state or government, is to draw from
“
social ethics” the cor r ect r ule or

“
command

,

” enact
the law,

and provide ways and means for its enforce
ment . The power of the state lies not so much in the

prescr ibing as in the enforcement of the consequences
which in the usual and lawful course of things will
flow from its violation .

It may be granted that the idea contained in Black



188 JURISPRUDENCE .

stone’s definition of law that it is a command pre
scr ibed by a super ior to an infer ior is not in harmony
with cor rect notions of law,

in so far as it may convey
the view that the command by a super ior to an in

fer ior is an essential to the definition . It may proper ly
be considered faulty

,
if we are to conclude from this

definition that there is no law unless it be a law com

manded by a super ior to an infer ior . It may be

faulty too, if we are to consider all law which is com
manded by the super ior to the infer ior as sound law.

Law is to be regarded merely as a rule of conduct
,

or of human action prescr ibed by the legislative
branch of the government, or announced by the

judiciary .

It is in no sense a command ; it only attaches con

sequences to violations. Laws relating to execution
and recording of instruments, to wills and adminis

tration ,
to limitation of actions, rules of procedure,

and many other subjects, are not to be considered as

commands. The legislative branch of the state simply
prescr ibes a rule of action with cer tain penalties for
its violation ,

leaving it to the moral sense of the citi
zen, whether he will observe it or not. The state
when it adopts the Divine law,

“Thou shalt not Kill,
recognizes the moral principle that a man who will
take the life of another must be a man of a depraved
nature, who has a wicked hear t fatally bent on mis
chief

,
who is devoid of all social relations and duties.

While it may be true that when the United States

“m
ceased to be a par t of the Br itish empire,
and assumed the position of an independent
nation , the colonists claimed as their bir th

r ight that system Of rules which r eason
,
morality

,
and

custom had established among the civilized nations
of Europe

,
as their public law , it must be remembered

that in our consideration of Law
,
in its broad sense,
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tent; it is not limited by a wr itten constitution
defining and restr icting its powers, so that its enact

ments constitute the supreme law of the land . In the

Uni ted States the power and duty of determining
whether part icular enactments are in conformity
with Constitutional provisions, is committed to the

cour ts and if it is ad judged that they are not within
such limitations, such laws are pronounced null and

void either in whole or in par t . (Civil Rights Cases,
100 U. S .

,

It may be possible that the legislature may in some

instances enact unjust laws which are not inimical to
the constitution . If it does, such laws are supreme,
and can be remedied only by fur ther legislative ac tion .

It would seem ,
therefore

,
that there is more likeli

hood of attaining or securi ng greater per fection, at

least in legislation enac ted in this country under
wr itten constitutions, than in monar chial governments .

When the r ule of conduct is prescr ibed by the legis
lature, or receives the sanction of the judiciary

,
and

hence becomes Law,
it would seem that there was no

ser ious objection to the expression that it was pre
scr ibed by a super ior , which the infer ior is bound to
obey, because it may be figuratively used to denote
the super ior power of the state. But such a desig
nation is not essential to a cor rect definition.



XIII .

DIVISIONS OR FORMS OF LAW.

S T AT UT ORY AND CAS E LAW .

T HE divisions or forms of Law, as anciently ex

pressed, were into wr itten and unwr itten . In modern
juri sprudence it has put on a new garb Of Statutory

”

and
“Case Law .

” Statutory is wr itten
, and

“Case
Law is unwr itten . Modern jur istic scholars prefer
Case Law

”
r ather than unwr itten law

,
distinct

scientific aims and purposes being ascr ibed to Case
Law,

the new form of designation .

S ir Matthew Hale styled those par ts of law lea: non

scr iptaz because their author itative and or iginal insti
tutions were not set down in wr iting as were acts of

Par liament . (Hale History Com . Law, Chapter 2, p .

And Blackstone followed in his footsteps. (1 Bl.
Com .

Wr itten law means, not necessar ily law expressed
in wr iting, but an express precept which both declares
and contains the law in its precise language .

Unwr itten law is not made directly by the legisla
tive branch of government, but is declared and pro

mulgated by representatives, and receives the sanction
of the state.

Little impor tance was attached by the Romans to
the distinction between these forms of law .

Austin was of the opinion that the distinction was
inappropr iate and misleading . His contention was that

191
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T he terms proper to the English law are not wr itten
and unwr itten law, but statute and common law.

”

(2 Austin
’
s Jur . sec .

,

We are accustomed in Amer ica to regard the changes
wrought in the Common law by act of Par liament
before our time as par t of the Common law .

Our knowledge Of law is not complete until we have
assimilated Hale ’s and Blackstone ’s conceptions of
wr itten and unwr itten law. With them the wr itten
meant statute law 6 (Smedes M . while the
unwr itten meant the common law, embrac ing general
and par ticular customs .

NO doubt the name of unwr itten was ascr ibed to
these customs because for SO long they were purely
traditional, though in Blackstone

’
s time they were

found in books of r eports and judicial decisions
, and

in treatises Of learned sages of the profession, pre

served and handed down from timesofhighestantiquity .

We can clear ly appreciate the transition of custom
into Case law when the processes of modern judge
made law are considered . It is plain to us now that
“wherever , in any course of business

, a par ticular
usage obtains, which is general, uniform

,
notor ious,

r easonable
,
and consistent with the rules of law, such

usage will be pr esumed to have entered into the con
templation of all par ties contracting in r eference to

the subject matter as to which it prevails, unless the
contrary is shown .

”
(Rogers v . Mech . Ins. CC . , 1

Story ,
“Wr itten law is enacted law; unwr itten is not

enacted . Wr itten law is the work of statesmen
,

members of the legislative branch of government,
public officers, or executive officers.

“
Unwr itten law is the work Of trained lawyer s

, and

its character is necessar ily professional and scientific.

It deals largely in technical terms, terms of art, as
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the opinions of those who have worked out problems
before us, whether it be in law or in any other branch
of science? This habit of following commences with
the youth and is found throughout life in all avo

cations.

But it is said of the common law that the decisions
are law and must be followed as precedents, that is,
that there is an obligation imposed on the judges to
follow them,

while in countr ies where the common
law does not prevail it is optional with the judges
whether decisions shall be followed or not.

I have sought to ascer tain how, where, and when
this obligation was imposed in English law,

whether
there Is anything to be found fur ther than the rule of

stare decisis, a doctr ine of a natural evolution by the
judges, having the same existence as the decisions
themselves.

With reference to the use of the term common law
it may be observed that Blackstone and Hale used
it as comprehending the body of laws, before the idea
of following precedent became prevalent . Jas am

nium gentium of the Roman law is a synonymous term
when used in this sense .

But when the common law is used to distinguish
English law as a system, it is with a view of charac
ter izing its processes; it is Case- law— embracing the

idea of stare decisis .

It is said that common law as a term signify
ing a

system became the common term in the

égfirlfr“ days of Edward the Fir st , and was frequently
used dur ing his reign; it was there used in

contrast with royal prerogative and with local custom .

It is also stated that there was no
“
case law in the

thirteenth Century ; a previous judgment was not

then regarded as a binding author ity (Pollock dz
Maitland , Histo ry of Law, 177,
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We find , however , that with the commencement
of the Year Books, from 1307— 1509 , the judges were
occasionally insisting upon stri ct adherence to former
precedent .
P r isot, C . J.

, 33 Henry VI, 41 (1455) said : If we
judge against former precedents it will be a bad exam

ple to the bar r isters and students at law, and they
will not give any credit to the books, or have any

faith m them.

”

And the Court of King
’
s Bench dur ing the reign of

James I , Cr o . Jac . 527 (1620 ) said that a point which
had often been ad judged ought to rest in peace. In

Horwood ’s Year Book, 32 Edward I , p . 32

Her le, J said : But seewhether he shall be received
to aver these threecauses for the judgment to be by you

given will be hereafter an author ity in every quare
admissit in England .

T he citation of precedents was not frequent in the

Year Books, it being difficult to discover the source
from which the judges der ived the rules upon which
their decisions were based . But an examination of

theYear Books discloses the fact that there was but
little innovation in the decisions . Records of the

proceedings were kept as ear ly as 1194 which no doubt
afforded a guide for future cases. And in the reign
of Edward I “

the practice was begun of drawing up,

in addition to these records, reports of cases heard and
determined, the main, and appar ently the sole Object
of which was to furnish judges with precedents to

guide them in their future decisions. (Markby, Ele
ments of Law, sec . ,

It was recited in the patent of King James I, by
which the official repor ters of the Years Books were
appointed , that the common law of England is declared
by the judges upon cases that come before them, and

that doubts and questions ar ising in the exposition of
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statutes are likewise explained and cleared up. T his

is a distinct royal recognition of decisions as law. T his
act has been construed by some as br inging about a
very impor tant change in the View held by judges as

to the force of pr ior decisions, being after this regarded
as author ity which successive judges were not at

liber ty to disregard . For this reason Blackstone is
cr iticized for saying that the first ground and chief
corner stone of the laws of England is general and
immemor ial custom . (Markby, Elements of Law, sec .

When complaint was made about the hardship
of a rule announced, the judges replied : “

Sue, then,
to the par liament to have a new law made .

”

From the beginn ing of the Year Books the doctr ine
of the common law has been that judicial precedents
are to be followed in subsequent like causes. An

English wr iter has said
,

“ the life and soul of English
law has ever been precedent .” (Freeman ,

Growth
English Constitution,

Chapter II .)
In the six hundred years and more since Case law

came into existence, it has assumed such propor tions
and become so bulky , that the minds of some scholars
in the common law are turning to the methods of
continental systems , where Codes prevail , and where
precedents do not have the same force and effect as
they do in English and Amer ican jur isprudence, and
hence reports of decisions are not so numerous.

‘A
learned wr iter has Observed : “Case law is a nec

essary and indestructible par t of every jural system,

and peculiar ly of our system,
the publication of re

ports Of adjudged cases will probably continue in the

future
,
as in the past, without substantial restr iction .

”

(Dillon , Laws Jur isprudence
,

In the development of case law,
the question has

often been mooted — Is the decision of the judges
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T he
“
slavish following of judicial precedent by

English Common law judges in ear lier per iods had a

marked influence in the development of English law.

It retarded the development of the common law,
and

caused the creation of a new and independent system
known as Equity.

It is said that the judges Showed unreasoning
respect for the decisions merely as precedents, that
T he history of civilized jur isprudence can show

nothing of the same kind, comparable with the blind
conservatism with which the common- law judges
were accustomed to regard the rules and doctr ines
which had once been formulated by a precedent, and
the stubborn resistance which they interposed to any
depar ture from or change in either the spiri t or the
form of the law which had been thus established .

”

1 Pomeroy’s Equity,
T he judges refused to follow Roman methods such

as were pursued by the praetors, and refused to do
as Bracton asser ted they should, Viz . , be guided by
equity even in questions of str ict law. (Id . p . 19,

note .)
By some wr iters the statement is made that the
decisions under the Roman system were more opinions
of the judges, having no binding author ity as among
the common law judges .

Upon this the following is quoted from Austin
“A par t of the Roman law,

like much of the Law
of England, was made by judicial decisions on specific
or par ticular cases. For in the Roman Law as in our

own, decided cases exer ted by way of precedent an
influence upon subsequent decisions, provided there
was a sufficient train of uniform decision . This in
fluence was styled auctor itas rerum perpetuo simi

liter jud icetarum.

”
(2 Austin’

s Jur isprudence, sec .
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T he truth of this statement is readily apparent when
it is remembered that the P r cetores Urhani incorpor ated
into the jus civile all that par t of the jus gentium which
was formulated by the P rwtores P eregr ini , which could
only have been by following precedents.

Blackstone’s explanation of the rule of stare decis is

may not be just as we would express it now,

but it means the same thing.

“For if it be
found that the former decision is manifestly

absurd or unjust, it is declared , not that such a sen

tence was bad law, but that it was not law; that is,
that it is not the established custom of the realm, as

has been er roneously determined . And hence, it is
that our lawyers are with justice so copious in their
encomiums on the reason of the common law; they
tell us, that the law is the per fection of reason, that it
always intends to conform thereto , and that what is
not reason is not law.

”
(1 Blackstone, Com.

Precedents and rules must be followed , unless flatly
absurd and unjust . (Id . )
Blackstone also said somewhere, as did the Amer i

can commentator — Kent— that a decision is the

highest evidence of the law— the evidence of what the
common law is, and is to be followed so long as it is
unreversed , unless it can be Shown that the law was

misunderstood or misapplied in the par ticular case.

When a decision has once been deliberately adopted
and declared , it ought not to be disturbed , unless by a
cour t of appeal or review, and never by the same
cour t, except for very cogent reasons, and upon a

clear manifestation of er ror . (1 Kent
’
s Commentar ies,

*476: Andrews’ Amer ican Law, sec .

A precedent flatly unreasonable and unjust may
be followed if it has been for a long per iod acquiesced
in, or if it has become a rule of proper ty, so that titles
have been acquired in reliance upon it, and vested
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r ights will be disturbed by over ruling it . In such case
it will be proper to leave the cor rection of the er ror to
the legislature etc .

”
(Andrews

’ Amer ican Law, sec

210 : Day V. Munson
,
14 O . S .

,

And this br ings us to a much mooted question
Do the judges make the Law?
The philosophical idea is that the Judicial decision

”
fir

s
t?

is merely the evidence of a preexisting law.

And this is the histor ical conception ao

P r o cording to Blackstone. Dur ing his per iod ,
and pr ior thereto, the function of the judges

was to ascer tain the existence of the custom and

determine its validity .

And in spite of analytical predominance we find
this habit of thinking practiced by such eminent jur
iste as Story;when he finds a particular usage obtain
ing which is consistent with the rules of law, it is
sanctioned and ad opted . (Rogers V . Mech . Ins. CC .,

1 Story
,

Reason has always been the pr ide of the common
law;law has been considered the per fection of reason,
and what is not reason is not law. In treating of the
author ity of judicial precedent Blackstone Observes
that the judges are not delegated to pronounce new

law,
but to maintain and expound the old one,

“
yet,

”

he says, this rule admits of exception, where the

former determination is most evidently contrary to

reason ,
much more if it be contrary to the divine law.

If it be found that the former decision 18 mani
festlyabsurd or unjust, it is declared , not that such
sentence was bad law,

but that it was not law; that Is,
that it is not the established custom of the realm, as

has been er roneously determined .

”
(1 Bl. Com .

, 69,

It has no doubt long been generally agreed that
some of the requisites of customary law, according to
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and study is made of former precedents , resulting in
finding them manifestly and clear ly unsound, they
ar e not followed , and are therefore over ruled .

Wh ile the judges make the law,
in a sense , their

r eported decisions are evidences Of rules of action,
or of human duty, dictated by a sense of r ight and
justice

,
which pr inciple is what actuates and controls

the cour t . The expression of the judge in the Old

Year Books (8 Edward III , 6, pl. 35, fol. It
was law before we were born,

is suggestive of

the science of human duty that lies back of , and yet
walks alongside of the law,

controlling cour ts and

legislatures.

Blackstone’s notion of Customs, and of all their
essentials, seems to us now,

somewhat crude - but

such was the beginning of the common law. T he

science of the law, in all its force, had not then been
Opened up to Englishmen, as it had appeared to the
Romans who were older , and who had in their time
also followed customs, building their system of law,

its

elements, its fundamentals, in this way step by step .

The law of reason embodied in the law of nature
entered into the ear lier decisions quite as much as

it does now. It is gratifying to see strong advocates
of the analytical school giving cred it to natural rea
son, the product Of the law of nature, as the life of
modern Common Law. (Pollock, Expansion of Com

mon Law,
108,

Acknowledgement Of allegiance and obedience to the
law of Reason is frequent in modern decisions. (Brad
ford Corporation v . Fer rand 2 Ch . 655,

The whole controversy over the relation of Law

and Ethics, and the true basis or source of Law, hinges
upon the proposition whether judicial decisions are

the sources of Law, or are but evidences of preexisting
laws.
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Some ear ly wr iters,— Austin and Digby,— oppose the
theory that judicial decisions are not the sour ce of
law but evidence of a preexisting law. Austin char
acter izes the theory that judges do not make the law
as childish fiction

,
sar castically Observing that

“ judiciary or common law is not made by them,
but

is a miraculous something made by nobody, existing,
I suppose, from eternity, and merely declared from
time to time by the judges. (2 Austin, Jur ispru
dence, p . 102, sec . 919 . [Campbell

’
s Ed .] Digby,

History Real Proper ty
,
p .

Some Amer ican wr iters are of the opinion that the
decisions are not the more evidence of the law, but are

the law themselves. (Pomeroy, Municipal Law,
secs.

284, 295, 298 . Dillon
,
Laws Jur . p .

From the ear liest times the courts have given ex
pression to Views such as ar e found in the Year Book of
8 Edward III , 6 pl. 35 , fol. 327 as follows : “It was
law before we were born that one who comes at the
expense of a par ty Shall not be put on the inquest;
and we will not change that law.

”

T he question whether the decisions of the courts
of last resor t were to be considered rules of decision
in the tr ials of cases in the Federal Cour ts has been
decided by the Supreme Court of the United States,
that cour t holding that they were not, Mr . Justice
Story stating as follows

“ In the ordinary use of language it will hardly be
contended that the decisions Of cour ts constitute laws.

They are at most only evidences of what the laws are,
and are not of themselves laws. They are often re

examined , reversed , and qualified by the courts them
selves, whenever they are found to be either defective
or ill- founded , or otherwise incor rect .

”
(Swift V . T y

son,
16 Peters, 1 ;Railroad CC . ,

V . Bank, 102 U. S .
, 14,

29 ; See Kosh No Nong v . Bur ton, 104 U . S .,
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Bishop says : One who, as author , practitioner ,
or judge, should forget for a moment that the words
of judicial decisions and the law are things quite
diverse, would be pretty likely to find himself stum
bling .

”
(Bishop

’
s Non—Contract Law, sec . 39 , note

T he following is quoted from an eminent author ity :
“
T he existing body of English case law has been

mamly the work, the stupendous work, of judges
and lawyers extending in almost unbroken reach
through sever al hundred year s. It has not been
excogitated by any single brain it is not the product
of any determinate number of minds, but it has been
the slow work of ages, constantly growing and ever
changing . It is never stationary, and never can be.

It can never reach a fixed and final form . English
law in the shape in which we have it, is thus essentially
a gr owth, a histor ical development,— the work, I
repeat

,
chiefly of the lawyers and judges of England

through a succession of centur ies. (Dillon
’
s Laws

Jur isprudence
,
27

,

And from another author ity .

Histor ically considered , it is true that our judges
make law. Looking over the long ser ies of their deci
sions, we can see that almost every great name has
mad e the law different from what it was before;has
enlarged or nar rowed a rule

,
introduced a new dis

tinction,
recognized a pr inciple not before Obvious, or

in some way left the mark of his own reasoning upon
the cases submitted to him . In many instances such
individual work has been accepted for a time as law,

and subsequently rejected as due to a mistake or the

idiosyncrasy of a peculiar mind . (Hammond
’
s Notes

to Blackstone, Vol. 1 , p .

It is a familiar rule that the decisions of state courts
are not binding on the federal cour ts . And it is also
undisputed that decisions of cour ts outside and be
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Not infrequently is found in decisions statements
that : “A precedent flatly unreasonable and unjust
may be followed if it has been for a long per iod ao

quiesced in . In such a case it will be proper
to leave the cor rection of the er ror to the legislature.

”

(Emerson V. Atwater , 7 Mich . 12 : Day v. Munson,
14

O . S .
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CUS T OM AND USAGE .

CUS T OMS and usages have been considered the pr in
eipel sources of law as well as the oldest form of law

making; they mark the transition between morality
and law. Holland says “Morality and customary
rules were the same thing, but the distinction between
the two was more and more sharply drawn as time
went on (Holland Jur . 50 ,

The ear ly theory was that the common law con

sisted of those pr inciples
,
usages and rules of action

and immemor ial customs which were embodied in the
decisions of courts, and which were not dependent
upon the express declaration Of the legislature. When
once the custom or usage became the rule of the com
mon law, it had the same force and effect, practically
as acts Of Par liament

,
and was not subject to change

by later decisions
,
unless for urgent reasons.

T he customs upon which it was considered that the
common law was bottomed , were of two kinds : (1)
General and (2) Par ticular . T he general customs
constituted the law by which the cour ts were directed
and guided , and related to var ious subjects, such as

descent of lands, transfer of proper ty
,
execution of

contracts, rules for expounding wills, deeds and the

T he customs were to be known , and their validity
was to be determined by the judgeswhowere, according

207
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to Blackstone, the depositar ies of the laws. When
once a decision was made it was to be followed in
subsequent decisions unless it be found that the for
mer decision was manifestly absurd or unjust, in which
case it was not to be regarded as law. The law and

the opinion of the judge, Blackstone contended , were
not always conver tible terms, or one and the same

thing, since it sometimes may happen that the judge
may mistake the law. Blackstone lays down cer tain
rules as to the foundation of a custom; it must have
been followed so long that the memory of man

runneth not to the contrary; it must have been con

tinuous it must have been peaceable; it must be
reasonable, cer tain , etc .

Custom or habit at one time undoubtedly did con

stitute the basis of the common law
,
but not merely

because of usage, immemor ial or otherwise, but be
cause the usage rested upon the public conscience,
and received the sanction of the general run of r ight
minded citizens, and appealed to their common sense

and convictions. As an ear ly wr iter puts it : “ It
is not the custom itself that we r espect as law

,
but it is

the rule or contract or other Obligation ,
the existence

of which is presumed from the usage .

” The custom
ary rule is adopted as the rule of law only when there
is a conviction of r ight or duty formed from the custom
before we can deduce a law. As Professor Hammond
states : “We must look for some other element than
the mere custom to constitute law;it is the conviction
of r ight, Often vaguely termed natural reason ,

r ight
reason, etc .

, which conver ts cer tain customs into the
form of legal r ights and duties or of maxims and rules .

”

(1 Hammond
’
s Blackstone

,

The pr incipal and most author itative evidence of

the existence of customs
,
according to Blackstone,

were the judicial decisions.
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doctr ines which constitute the common law, though
we may locate the time and place when they were
made use of or applied .

We first saw common reason which now forms the
bas is of the common law budding out in the Roman
flower— lea: natures.

We may commence at the beginning of the judg
ment rolls , and ascer tain what order was made in par
ticular cases, but we will not likely find wr itten therein
the reasons therefor .

We may, by consulting the Year Books and reports
of cases, locate the or iginal inception of par ticular
rules and doctr ines. But these rules and doctr ines
are either worn out, or are var ied from time to time,
by reason of histor ical changes in customs , conditions
of government, and finally disappear .

The binding for ce of the custom, whether embod

iod in a judicial decision or not, does not
mm‘

fr
m “

come from immemor ial usage, nor from its

adoption by cour ts, but rather from the

soundness or justness thereof, determinable by appeal
to common sense or reason, and convictions of the
people . It is not reasonable to consider a custom
obligatory in itself; the mere observance of a custom
or usage cannot give r ise to an obligation to continu
ance of the same; it is on the contrary the convic
tion of r ight which ar ises from such usage which
leads men to observe, and the cour ts to adopt the
custom as the bas is of a rule founded thereon .

Ear ly wr iters proceed upon the theory that custom
made law directly, but in course of time
the View became prevalent generally that
customs were to be regarded merely as the

source or evidence of the law . It is this theory, no
doubt

,
which laid the foundation for the contention

that decisions of cour ts were to be regarded as mere
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evidences of law r ather than the law itself . And this
View of judge- made law finds expression in modern
adjudications . This subject has been discussed (ante,
p . but it may here be remarked that since Case
Law took on scientific aims and character istics, there
are, as has been previously Shown (ante, p . 200 ) instances
or phases of case law where rules expressed in the

abstract in cases, are not to be regarded as mere evi
dence, but the law itself, as much so as if expressed in
statutory form . In some states the syllabi are wr itten
by the judges themselves and are to be regarded as

the law . T he rules embodied in the syllabi, are wr it
ten in the form of abstract propositions , though in fact
they are based upon the facts embodied in the state
ment of the case by the judge . The individual opinion
of the judge contains the reasons, arguments and pr in
ciples upon which the law

, or abstract rule rests.

T he custom or usage then , it may be said , is to be
found in the facts of the case as appears in the state
ment .
This View of Case Law Will be found illustrated in
individual states in Amer ica, and in England, where
the decisions by the courts of last r esort are in fact to
be regarded as the law,

until changed or modified .

As observed by one wr iter ,
“when these judicial

decisions are examined, it is plain that the legal par t
of them, as distinct from findings of fact, rests not upon
proof of gener al usage , but upon appeals to the com
mon sense and convictions of the communi ty .

”
(Ham

mond ’s Notes, 1 Bl . Com .

Just as the ear ly wr iters upon law deduced the
rule or contr act or obligation from usage or custom,

rather than regarding the custom as law, so do we now
regard the abstr act proposition of law found stated
in the judicial decision,

disassociated from the facts,
as the law.
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It is the same idea in different form . The theory
that the custom or the decision is but the evidence of
the rule

,
seems to be an essential character istic of the

common law and Amer ican system so as to permit
cour ts to act upon conviction of r ight and justice , or
r ight reason , and change and modify former decisions
so as to conform thereto .

The common law is a system of elementary pr in
ciples and of general judicial truths which are con

tinually expanding with the progr ess of society, and
adapting themselves to the gradual changes of trade
and commerce and mechanic arts, and the exigencies
and usages of the country . (Pierce v . Propr ietors

, etc .

10 R . I . 227

The rules and doctr ines of the common law change
as conditions of persons and things change . But the
fundamental processes and pr inciples have remained
the same throughout the development of the civil
law . We cannot locate the time or place of the adop
tion of these fundamental and ever lasting pr inciples
of the common law,

but we can Without difficulty
trace the or igin and history of many rules and usages
of the system . In tracing the history of law we can

see where par ticular rules had their bir th
,
how long

they continued
,
and when they ceased to exist . But

the system with its essential character istics lives on

and its fundamentals may be truly considered of

immemor ial antiquity .

Customs die, but pr inciples and reason live on .
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equitable pr inciples. (Sandar
’
s Justinian [By Ham

mond] Introd . sec . 14
,
pp . 13,

T he Roman conception of lea: natur ce was somewhat
crude, the predominating pr inciple viz .

,

“
reason ,

”

however , was later taken up by continental scholars
and developed into a philosophy of law. Much has
been wr itten in respect to “

natural law,
compar ing

the analogies of cause and effect found in natur e with
human affairs . So has much condemnation been
heaped upon what is conceived to bemoral and politi
cal philosophy . Professor Hammond in his Intro
duction to Sandar ’s Justinian says : However base
less in itself as a theory of the whole system of law

,
it

undoubtedly gave a gr eat impulse to human thought
and led to the cor rection of a host of venerable er rors
and fallacies .

”

Professor Lor imer in reference to the subject says
Natural law

,
when treated as a science, is often

called the philosophy of the law.

“The science of the law of natur e
, or the philos

Ophy of law,
professes to furnish us with the doctr ines

of natural law in the abstract . There is a law

of naturewhich governs the human life of man,
whether

we discover it and follow it, or blindly and ignorantly
set it at defiance . The science of jur isprudence
differs from the science of natur al law, and from the
philosophy of law,

in this respect, that, in addition to
the discovery of the doctr ines of natural law and their

general and permanent action, it includes their local
and temporal realization— i . e. positive law

,
proper ly

so called in all its branches. Jur isprudence thus
embraces legislation,

whether the subjects with which
it deals be political, economical, social, national, or

international, civil or ecclesiastical, public or pr ivate,
general or par ticular , as well as jur isdiction and execu

tion; whilst the study of an academical Faculty of
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Law extends to the study of the Whole human rela

tions.

This is the language of James Lor imer , Professor of
Public Law and the Law of Nature in the University
of Ed inburgh .

This wr iter considers jur isprudence wholly from
the viewpoint of nature. God is regarded

Lor i- er .
Im um . by him as the one Pr imary source of natural
of th e Law.

law— the mevrtable postulate of juri spru
dence, as of all other sciences. T he jur ist is beholden
to the metaphysician for the pr imary sour ce of his

science, he contends . Hismaxim is to “ follow nature
he insists that conscience is not a separate faculty
but a revelation of our whole natur e, constituting
moral consciousness;that it is this View of the indivisi
bility of our moral nature which warrants our repu
diation of the distinction between per fect and imper
fect obligations. Nature, he says, reveals our r ights
and duties

, all of our subjective r ights resolving them
selves into the r ight of liber ty .

He treats jur isprudence as a branch of the science

of nature
Practical lawyers are unable to appreciate the

theor izing of such moralists .

‘ (Dillon on Laws Jur .,

7, 8, note.)
There are, however , cer tain truths in philosophy

which are helpful in law;knowledge gained in its study
and used as a guide in the conduct of human actions,
results in practical good .

Itmust be conceded that there is not much benefit
to be der ived from an extensive pursuit of natural
law . A study of the history of the question ought
always to be interesting as well as instructive, because
here and there we may gather some useful thought .
In modern times we hear much said about the reason
of the law . That was mamly all there was in tea:
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In every condition or transaction of life
,
where a

controversy ar ises, the very nature thereof suggests
the application of the rule of law which the thing in
the light of reason demands.

T he indulgencies in the numerous analogies be

tween the law of nature and positive law,
and between

the theor ies of transcendental ethics and law do not

often seem practical or beneficial . They may con

stitute beautiful figures in moral philosophy but in

real life they vanish .

There are useful lessons to be dr awn from the obeo
lete natural law, which we daily apply un

mindful of its or igin ,
Viz : when the alr eady

existing law was likely to endanger the

moral r ight, resor t was had to reason and common
sense and justice, then called natural law, and relief
accordingly granted . Remove the crude Shell , and

we have the law of reason, mor ality and good sense,

which has contr ibuted much toward the development
of a consider able portion of our modern law. T he

Courts of Equity adopted and followed the dictates of
natural reason . Lord Mansfield injected good con

science and equity into the common law by means
of the common counts .

T he bas is of the Law Mer chant was based on its

intr insic reasonableness evidenced by the general
consent and usage of the persons concerned . It was
a par t of the law of nature and nations, universal and
one and the same in all countr ies in thewor ld . ( Pol
lock

,
Expansion Common Law,

A consider able par t of our law has been made since
the theor ies of some of the ear lier wr iters about Natural
law have been abandoned . But in spite of all that
may be offered in opposition to the Natural Law which
or iginated in the Roman System, and which found its
way into England , the ideas or pr inciples which crept
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relied on in default of positive author ity .

These gener al consider ations are nothing else than
what our ancestors of the Middle Ages
der stood by the Law of Nature.

”
(Pollock, EXpan

sion of Com . Law,
125

,
130 ,

This is a full and complete admission of the claims
of the philosophical adherents, and it seems to me
that we might as well proceed upon this theory or

bas is without fur ther argument or controversy . And

this is what the cour ts do .

In a recent English case
,
1902, the cour t said

The foundation of the r ight [to water courses] as

stated throughout all the cases is jus natur ae.
I have come to the conclusion that jus natur ae is used
in these cases as expressing that pr inciple in English
law which is akin to

,
if not der ived from, the jus

naturale of Roman law . English law is quite inde
pendent oi Roman law

,
but the conception of wquum

et bonum
,
and the r ights flowing therefrom which are

included in jus naturale under lie a great par t of Eng
lish Common Law '

although it is not usual to find
‘the law of nature or

‘
natural law refer red to in so

many words in English cases. I am not,

therefore
,
introducing any novel pr inciple if I regard

jus natur ae, on which the r ight to running water rests,
as meaning that which is aeguum et bonum between
the upper and lower propr ietors.

”

Sir Thomas Hobbes (vol. 2, English works, 16)

m m , says that the Law of Nature is the dictate
of r ight reason ; that the laws of nature

are immutable and eternal; what they forbid , can

never be lawful; what they command, can never be
unlawful; that the natural law is the same with the
moral; that the laws of nature are the sum of moral
philosophy .

A law of nature is a precept or general rule, found
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out by reason, by which a man is forbidden to do that
which is destructive of his life, or taketh away the
means of preserving the same . Right and law ought
to be distinguished , because r ight consisteth in liber ty
to do, or to forbear ; whereas law determineth , and

bindeth to one of them . The law of nature and the

civil law contain each other , and are of equal extent.
For the laws of natur e consist in equity, justice,
gratitude, and other moral Vir tues on these depend
ing, the condition of mere nature. T he civil law is

a par t of the dictates of nature.

Civil Law is to every subject, those rules which
the commonwealth hath commanded him,

by word
,

wr iting , or other suflicient S ign of the will, to make
use of, for the distinction of r ight and wr ong; that is
to say, of what is contrary, and what is not contrary
to the rule . (Hobbes

’ Works, vol. 3, p .
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SCRIPT URAL LAW .

IN ear lier times, for civil purposes, the rules of

human conduct were considered to be enjoined by
the precepts of Chr istian religion and morality . The
ear ly lawgivers drew from these sour ces, believing
that the commands of religion and morality should
likewise be the commands of the civil law in regulat
ing and controlling human conduct .
Judicial expressions are to be found to the effect
that religion is a sour ce of law. (Cowen v . Milbourne,
L . R. 2 Exch . Cases, 230 ;Baltimore &0 . Ry . Co . v .

Church, 108 U. S . 317, 331 ;Holland Jur . p . 56;An

drews’ Am. Law, sec . But Chief Justice Coler idge
in a charge to the jury completely explodes this idea.

(Rex v . Foote, 48 L . T . N . S .

Some consider the laws of God as the star ting point
of the science of morality, while others adopt utility
as the guide.

We shall not discuss this question fur ther than to

remark that we should fear to trust utility as the test
of what is r ight or wrong, and to express an abiding
faith in the theory that the Supreme Ruler of the

Universe contemplated governmental agencies to fur
ther His will, for the peace and happiness of mankind .

Fur thermore a compar ison of scr iptural and civil
law will demonstrate that they prescr ibe the same rules.

220
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the laws by observing them outwardly, and attempt
ing nothing against their prohibition .

The temporal powers command and forbid only
What relates to the outward man;maintain every one

in his r ights; dispossess usurers; chastise the guilty,
and punish cr imes, by the use of penalties and pun

ishments, propor tioned to what the public peace re

quir es. (Domat
’
s Civil Law.)

It is the office of the Civil Law to car ry into effect
the precepts of the Divine Law and the Moral Law,

against those persons whose consciences do not impel
them to Observe the law.

We have noted some points of similar ity in the

Divine and Civil Law,
but as to all matters not com

manded or forbidden by the Divine law, the State has
full power

,
within the limits of the fundamental law,

to interpose, and to make that action unlawful which
before was not so .

But after all tower ing above all law,
is the com

mand of the Divine law, that you shall do wrong to
no man , and give every one his due (Matt . 7, 12
Luke

, 6, requir ing sincer ity and honesty in all

engagements (Phil. 1 , 10 ;Prov . 12
,

fidelity in all

engagements, avoidance Of all double dealing, deceit
and wrong doing (1 Thess . Iv

,
which precepts en

ter into and furnish the foundation of the greater
portion of the Civil Law.

Following up this line of argument it may be readily
demonstrated how the cr iminal law provides for pun
ish ing offenses condemned by the Divine law; how
in the law of contract and tor t, the precepts of Divine
law as to honesty and fidelity are upheld . But this
will not be fur ther pursued now . T o do so would
be to consider the whole body of law.

Austin in consider ing the or igin or sources of the law
says (p. that “

the Divine law is the measure or
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test of positive law and mor ality . That is to say,

law and morality in so far as they are what ought
to be, conform, or are not repugnant, to the law of

God .

”

And in St . Germain’s Doctor and Student (Dial. 1 ,
ch . it is stated that the law of reason and the law
of God are the fir st two of the pr incipal grounds of
the law of England .

Puffendor f (Law of Nature and Nations, ch . 7,

p. 3, sec . says
“God as the author of the Law of Nature must

also be looked upon as the founder of civil societies
,

and consequently also of sovereign power , without
which they cannot exist . For we must refer to a

divine or igin ,
not only the establishments made di

rectly by God
’
s order , and without the inter vention

of any human act, but also those which men have
invented themselves by the light of reason, according
as cir cumstances of time and place requir ed it

, in

order to acquit themselves of Obligations imposed by
some divine law . Therefore, as the duties of natural
law could not conveniently be per formed, since the

great multiplication of mankind , without civil gov
ernment, it is clear that God , who has prescr ibed that
law to men,

has thereby commanded them to form
civil societies. This is in accord with the scr iptural
doctr ine . (Romans Chap . XIII . )
When the power of making statutes regulating the

status of men came into full recognition ,
it covered

a wide scope in the law,
and throughout the Middle

Ages the theory of the union of law and mor ality pre
vailed . When all law came to be considered as the

direction of human conduct toward Vir tue and heaven,
its character as legislation by a higher power was the
logical consequence; and this once established

,
the

law that could not be regarded as the revealed or
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natural legislation of God was explained in analogy
with it by attr ibuting to it an ear thly sovereign .

”

(1 Hammond
’
s Bl.

,
p .

Blackstone followed the theory of the Middle Ages,
contending that all law is the command of the legis
lator . Other wr iters, among whom were Bentham,

adopted
'

the same View
,
rejecting natural law as a

wholly different kind of law .

The theory of the Divine r ight of the King no doubt
had much to do with this conception of the law.

King James
’ favor ite saying was :

“
God makes the

King, the King makes the law.

”

T he standard of duty which is adopted for use in

law
,
is the same standard which receives the sanction

of the Chr istian religion . The State applies this
standard and compels compliance therewith . T he

purpose of law and civil government is the enfor ce
ment of morality and civil duty . T he State being
ordained for a moral purpose it follows that every
officer and citizen must act under a high moral re

sponsibility .

The State cannot divest a man of a r ight with which
God has endowed him

,
nor relieve him of a duty re

quir ed of him by the moral law .

A distinct character istic of our Amer ican form of

government is that Church and State are separate.

This means that the State maintains, or requires, no
form of religion, or demands no religious tests, but
allows per fect freedom in matters of religious and

mor al beliefs.

While it allows absolute freedom of thought, the
State will not permit its citizens by act or deed,
though under the influence of moral or religious be
liefs

,
to commit invas ions upon Chr istian morality .

As observed by Mr . Justice Field : “However free
the exercise of religion may be, it must be subordinate
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have been foste red and nur tured at our firesides, in

our schools
,
and in our chur ches.

The State has done its par t; it has passed ample
and sufficient laws to promote the inte rests of moral
ity . The laws are adequate . Their provisions har
monize with the Divine Law, and conf orm to the
standard of morality
If they are not observed or enforced , it is the fault

of the people and their public servants.

I want to speak of the vice of gambling .

Adequate pr ovision is made against gambling, large
and small . The newspaper s repor t that Professor Lord
of Columbia Univer sity, and Professor Kirby of the
Catholic University

,
in public addresses advocate that

gambling is not wrong in itself . Professor Palmer of
Harvard complains that the law punishes gambling
in small forms

,
but not in the larger fields of dealing

in margins in stock exchanges. If he had been a

lawyer he would not have made that statement, be
cause the law has and does condom this form of

gambling . These transac tions , that is, dealing in

margins commonly so called , are within the purview
of the cr iminal statutes against gambling; and courts
will not enforce contracts growing out of such dealings.

The law provides for the punishment of all violations
of the Sabbath

,
and all the vices condemned by the

moral code .

The force behind the law and in its administration
is morality, but if results are not always up to the
standard , it is not the fault of statutory or common
law,

but it is due to the influences of his satanicmajesty
sojourning in the soul of the individual connected with
par ticular cases of maladministration .

T he State or government being one of God
’
s agencies,

and its officers being His ministers, it follows that the
best men should be selected to fill public places.
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Citizens
, as well as officials, have impor tant duties

to per form.

Wh en the day comes when all public stations are

occupied by none but pure men, and there is full ,
active and hear ty coOperation by the citizens, then
the Majesty of the Civil Law will he upheld and main
tained according to the Law of God .
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SOURCES OF LAW.

(Continued )

E!U I T Y .

IN its primary sense, Austin contends, equity is Law,

ty_
univer sal or general, and not par ticular or

n‘ par tial, and is synonymous with universal
ity . In this sense , he states, it was applied to the

jus gentium of the Roman law which branch of law

was common and not par ticular .

“The jus gentium
to which it was applied being distinguished by com

parative fairness, equity came to denote , in a second
ary sense, impar tiality . And impar tiality being good,
equity is often extended , as a vague name of praise,
to any system of law, or to any pr inciple of direct or
judicial legislation, which , for any reason, is sup

posed to be wor thy of commendation .

”

“Equity signifies judicial impar tiality; that Vir tue
which is practiced by judges, when they administer
the law, agreeably to its Spir it or purport .

“Equity is Often synonymous with the performance
of irnperfect Obligations. An equitable man is a man

who, though not compelled by the legal sanction ,

performs the Obligations imposed by the mor al and

religious sanctions. In like manner equity is often
used as synonymous with morality .

”
(2 Austin

’
s

Jur isprudence [Campbell
’
s par . 832, 833, 836,
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accordance with natur al justice and the rules of

Chr istian morality (Id .

According to the vrews of Mr . Spence the great
difficulty arose from the binding author ity of common
law precedents

,
which rendered it impossible to make

new precedents without interfer ing with those ai

ready established , so that the rule of justice could not
accommodate itself to every case according to the
exigency of r ight and justice . (1 Spence

’
s Eq . Jur .

pp . 321 , The English common law judges set

themselves with an iron determination against any

modification of the rule once established by precedent,
(Pomeroy

’
s Eq . though there wer e a few nota

ble exceptions, such as Lord Holt and Lord Mansfield
who occas ionally refused to submit to the bondage
of precedent .
The establishment of a separate tr ibunal to ad

ministe r Equity is directly attr ibutable to the ex
clusion of Roman modes and pr inciples from the com
mon law tr ibunals

,
but in spite of this resistance

Roman pr inciples of Equity were eventually intro
duced into the English system by the Cour t of Chan
cery .

And in course of time the Cour t of Chancery in
y oked such a change in the common law system that
the new and more efficacious actions of Case, Trover
and Assumpsit were introduced .

In no other country has the distinction between law
and equity been administered as in England, by dis
tinct and separate tr ibunals until in recent years.

It is a fact worthy of note, however , that after many
years of oper ation of a separate Cour t of Chancery ,
both in England and in Amer ica, we returned to

Roman pr inciples, law and equity being administered
by the same cour t . Amer ica took the lead , and Eng
land followed in the abolishment of separate courts
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of equity . There are still some who are not satisfied
with the change . In New York, where it is claimed
that their code practice has become complicated ,
lawyers turn to the New Jersey practice where law
and equity are administered by separate cour ts, as

the preferable method .

The history of equity jur isdiction is a familiar sub

icot, and it is not the intention to recount it here, the
purpose being merely to consider it as a source of law.

There is no controversy between lawyers and

scientists as to what constitutes the basic pr in
ciple of Equity . Professor Holland well puts it : It
consists of such of the pr inciples of re

ceived morality as are applicable to legal questions,
and commend themselves to the functionary in ques
tion .

”
(Holland , Jur isprudence, Are the pr in

ciples applied differently than are the pr inciples of
law

,
it may be asked? In the following respect they

are . The adaptability of legal remedies, both under
the Roman and Common law systems was confined
to the forms of action, which did not permit judges
to reach out into new fields at will. In Rome if ad
herence to the r igid forms of jus civi le would pr oduce
inequitable results

,
the praetor provided a new rem

edy by means of the pliant forms of praetor ian ao

tions . T he praetors drew from the law of nature,
and from the pr inciples of law from other nations

,

and morality looked on according to the philosophy
of the Stoics as sanctioned by law .

”
(See Sandar

’
s

Justinian by Hammond ,
In time

,
therefore

,
there grew up in Roman law a

body of equitable pr inciples .

In England , the Chancellor was named by the
King and empowered to hear and decide the cases of
conscience which did not fall within the jur isdiction
of the common law cour ts . The opinions of the
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Chancellors were based upon considerations of equity
and justice, determinable by the immediate feelings
of the chancellor . He decided each case in accord
ance with what seemed to him to be its mer its.

In spite of the opposition it had its influence on the
English system and did much towards its perfection .

It has been said : Equity may well be deemed the
conductor of law towards a state of refinement and

perfection .

”
(Wilson

’
s Works, [Andrews

’
ed .

124 et seq ;Andrews
’

Law
,
1039,
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When the legislature, within the powers conf er red
by the constitution

,
has declared the public policy

,

and fixed the r ights of the people by statute , the courts
cannot declare a different policy or fix different r ights,
In this regard the legislature is supreme

,
and the

presumption is that it will do no wrong, and will pass
no unjust laws. The remedy

,
if any is needed

,
is

with the people and not the cour ts .

”

The common law most frequently furnishes the

public policy
,

”
but wherever it is deficient or in

adequate to meet the conditions
,
then it is supplied

by the legislative opinion .

Sometimes Objection is made to legislation which
depar ts from the common law . There can,

however , be no valid Objection to a new

policy, so long as constitutional r ights are

not invaded .

The Supreme Court of Missour i thus well expresses
the measure of the r ights of citizens in respect to the
r ight to contract :

“While power does not exist with the whole people
to control r ights that are purely and exclusively

pr ivate, government may require each citizen to so

conduct himself and so use his own property as not

unnecessar ily to injure another . T he ri ghts of the
individual must yield to the public wants, and his con

duct and all pr operty held by him,
is subject to the con

tr ol of the S tate, to the end that he shall so demean him
self and use his pr oper ty with as little hurt and injury
to the public as possible.

“There is no such thing in civilized society as the

unrestrained power to contract .
“Every man sur r enders some of his individual

r ights when he associates with and becomes a par t
of any society or government, and the power of the

Common Law.
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government is complete to legislate so that
,
while

according to every man the fullest possible liberty
to do what he pleases with his own , he must not in
terfere with the similar r ights of other s. This pr in
ciple under lies and runs thr ough all governments and

societies
,
and is the corner stone of the police power

of the State . (State ex r el. v . Fireman Fund Ins. CO.
,

52 S . W . 595 . [MO . Supreme
It is an axiom of the law that the standard of duty

m m which men owe each other as members of
society is that which is gener ally conceded

“

zit?" by a major ity of reasonable minds to be the
P ouch measur e of duty . Any standard by which

the law can undertake to compel the people to reg

ulate their conduct must be one generally and spon
taneously accepted, so that their approving judgment
shall accompany the endeavor to enforce conformi ty .

(Cooley on Torts, 3
The Opinions or sentiments of eccentr ic persons or

those enter taining extreme views are not to be con

sidered .

These are the controlling pr inciples in all judicially
made laws, and as we must have judges

“
so per fectly

constituted in their mental and moral natur es, and so

per fectly trained and disciplined , as to be capable at
all times of perceiving

” their application and of ap
plying them,

and so entir ely in harmony with the
same as to be habitually disposed to do so

,
so in the

selection of the persons whose duty it shall be to
legislate, we should be careful to select persons who
have the same qualifications.

Lawyers more than any other class exercise great
influence upon legislation ,

in and out of legislative
halls . Most legislation either national or state or ig
inatos with lawyers, who are better qualified for the
work than any other class of persons.
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The sour ce of legislation is a fruitful field of study
T he true theory is, that it spr ings from

Sour ce of
h
“m

o
pubhc opmron or pubhc sentrment, or the

greatest good of the greatest number .

Members of the legislative branch of governm
'

ent are
selected from different counties or distr icts, and while
there may be in each locality a local public sentiment
as to some matters, yet the twentieth century facili
ties in the way of steam and electr ic railway trans

portation,
telegraph and te lephone communication,

newspapers daily reaching the people either by rail

way or rural mail deliver ies, what is said or done in
one community on one day, is known to all other
communities the next day. T he different communi
ties are thus equally educated upon questions affect
ing the vital inte rests of the public in general .

A learned educator and economist calls attention
to the essential function of the ear lier English Par
liaments which was the creation of a uni ted public
sentiment brought about or created by an interchange
of views as to the state of the nation , at Westminster .

“Each member ,
” he says,

“
reported to the others

the feelings and wants of his locality; each received
from his fellow members enlightened views as to the

condition of the country as a whole
,
which he was

able to repor t at home and make the basis of prao
tical action in his section of the communitv .

” “
Par

liament, as its name implied , was essentially a place for
discussion .

”
(Hadley, Education Am0 i oan Citizen,

Th is wr ite r fur ther says that it was intended that
the legislative depar tments of other countr ies should
preserve the same function as debating bodies.

It is next contended that “
in the course of the

present century our representative assemblies have
ceased to be places for debate that they have
become bodies for the mak ing of laws rather than
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the regulation of railway transpor tation . As the
tari ff laws, in addition to the element of revenue,
were designed to foster the industr ies of the country,
so were the laws regulating transpor tation intended
to adjust and protect conflicting interests for the
welfare of the whole people and represent the public
sentiment of the nation .

Wh en other methods of Oppression and schemes
were designed by one class of interests for their per
sonal aggrandizement, at the expense and to the
injury of another class

,
fur ther legislation was en

acted to prevent the combinations of railroads and

of capital
,
known and designated as the national

anti- trust law . This law was an embodiment of the
common law, the United States Supreme Cour t has
said

,
in United States v . Joint Traffic Association

,

171 U. S . 505 .

It has been a public sentiment from the ear liest
times

,
finding ear ly Gxpression in the common law

,

that combinations or conspiracies in general restraint
of trade are inimical to the public good . These sub

jects br ing us in close touch with individual inter
ests. It certamly cannot be claimed otherwise than
that such legislation rests upon moral pr inciples
long established, and cannot be said to be in favor
of individual or class interests.

The power of the national legislative depar tment
of the government is limited in so far as it may oper
ate dir ectly upon individual r ights and interests.

Such legislation comes within the province of state
legislatures, and will be considered . Enough has been
said In respect to national legislation to minimize the
charge that the United States Congressional legislation
is not the result of compromise in the interest of
localities, nor

“
a patchwork of pr ivate demands.

”

(Had ley, Education Amer ican Citizen,
pp . 94
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In the consideration of legislation emanating from
the legislatures of states, it will be con

L. iiiiiicn. ceded that there are too many instances
I Bas is.

“where the character of modern statutes Is
a patchwork of pr ivate demands.

”

Legislation of a political or governmental nature
is eliminated from this discussion . Only that af

fecting pr ivate or individual interests in the relations
of men as members of society will be noticed

,
the

object being to discover whether it be founded upon
moral conceptions or is repugnant thereto .

The pr inciples of morality which should govern
legislative action will fir st be examined

, after which
some practical questions will be taken up.

Judge Cooley has said : “No government has un

dertaken to give redress whenever an act was found
to be wrong, judged by the standard of str ict moral
ity; nor is it likely that any government ever will .

”

(Cooley, Tor ts, p .

An inquiry into the usual scope Of state legisla
tion will be helpful in this investigation . It is made
up in large part of state

,
county

,
township

,
munici

pal, and school governmental legislation . This is

the structural basis of society . It can hardly be
contended that legislation which is confined to the
limitations of the constitutions, is inconsistent with
the morals of society .

Statutes r elating to cr iminal law are conducive
to the welfare of society by punishing infractions
of its laws.

Laws regulating the descent and distr ibution Of
an intestate ’s estate , and the devolution by will

,

are founded in recognition of natural domestic ties
of blood .

Statutes prescr ibing substantive pr ivate r ights and

interests are few in number
, the great bulk of such
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r ights being still dependent upon the unwr itten or

Case law.

There has been no concerted action in the dirco
tion of codification of substantive law,

in

Amer ica, as in other countr ies .

Germany, France, Austr ia, Switzer land, Italy and

Spain,
have followed the Roman law,

while England,
Australia, South Afr ica (except with some modifi
cations at Cape Colony by the Roman Dutch Law)
and Amer ica follow the unwr itten law. (19 LawMag .

Review, 94; Clarke on Law Law Making,
Such men as Bentham

,
and Austin in ear lier times

favored complete codification . More recently
,
P ro

fossor Amos was of the opinion that there would be

great advantages in codification . Sir Freder ick Pol
lock is in favor of complete codification of Commer
cial law . This has been done in some states. Judge
Dillon believes in par tial codification

,
because, he

says, there comes a time when the law becomes so

voluminous and vast that a systematic compila
tion and restatement is necessary. (See Dillon,

Laws
Jur . ) There has been par tial codification in a num

ber of states, in regard to many subjects .

Having in mind the scope of legislation in the

states of this country
,
let us conduct an in

a
fl3§?rfi:2 quiry into the methods of, and the prin
E

figgl
n

‘gigfi
o ciples and considerations enter ing into,
state legislation .

Legislation,
unfor tunately, may be divided into

that which is of a political nature
,
with reference

to which the representatives of political parties may,
and usually do, differ , and that which is not.

Legislation which does not affect political opin
ions, Or appeal to machinations of political par ties,
ought to and does receive due consideration of all

members of the legislature.

Codification.
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terests if they will bear hard upon the r ights of

others.

They consider both the need of the legislation
for the establishment and protection Of r ights pre
scr ibing a rule of conduct, as well as the effect which
it will have upon the r ights Of others .

T he pr ocesses of the mind of the legislator in pass
ing upon legislation is analogous to that of the ju
dicial mind in passing upon litigated contr oversies,
his conscience controlling his action .

T he legislator , true to his trust, studies the ques
tion from the moral standpoint, endeavor ing to dis
cover the public sentiment, and acts accordingly.

Opinions of men based upon selfish interests, and

maintained to the disadvantage or prejudice of others,
are not to be considered ; these , the discr iminating
legislator will discover and disregard .

Self interest is not necessar ily inconsistent with
public opinion . Whenever such interest demands
legislative aid , which will not prejudice others, it
may form the basis of public sentiment .
Whenever it becomes necessary to yield personal

interest, or to bear burdens, in order to recognize
the cor relative r ights of others, then public opinion
is based upon this View of forbear ance .

Finally
,
cannot it be said that there is a science

or process which even a few persons may follow in

determining what is r ight and just, without regard
to public sentiment, and that this is really the con

trolling element in all legislation?
Judge Dillon has said that : Legislation belongs

mm
to or is a branch of ethics; the legislator in

“
S
'
s -a of the exercise of the function of legislation

not only regards ethical considerations, but
such considerations are generally the foundation or

animating pr inciple of his enactment.
”
(Dillon

’
s Laws

Jur . ,
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NOTE ON REFORMS IN LEGISLATION .

Upon the topic of Reforms in Legislation I may be
permitted to add here extracts from my discussion be
fore the Ohio State Bar Association (1903) upon the

proposition to have a “Joint Committee to Revise,
”

and repor t Upon the necessity , effect and validity of

every bill, before it shall be put upon its passage .

I will propose as the bas is of my discussion, that
a non- par tisan commission Of either two or four mem
bers, shall be appointed by the Governor

,
which

shall be known and styled as Legislative Counsel,
whose duties shall be to draf t all hills which it may
be requested to frame , by members Of the Legislature,
and that all bills draf ted by others shall be submitted
to this commission

, to cor rect or revise, as may be

necessary
,
upon consultation with those interested

in the measure, before intr oduction , and that they
shall examine the law bear ing upon the subject of

the proposed bill, both common law and statutory
,

and repor t either in wr iting or in consultation,
upon

the necessity, effect and validity thereof, to the Com
mittee Of the Legislature , to which the bill, from its

nature and subject
,
will be refer r ed . That the func

tions of this Commission shall be wholly Of an ad

visory character . Its power being thus prescr ibed,
such a scheme cannot be inimical to the Constitu
tion, which vests all legislative power in a General
Assembly . The powers and duties of such a Com

mission, being as I have enumerated , do not there
fore par take of a legislative character .

“The evils ar ising from careless and slipshod legis
lation have been the subject of complaint for many
year s, both in this country and in England . T he
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only difference between the two countr ies in refer
ence to the subject is, that in this country it has
mainly consisted of talk without action,

while in Eng
land there have been some r esults .

In England the institution Of a Depar tment of
Justice was advocated , one of the duties Of which
would be to prepare all the bills intr oduced

, and to

which such measures and all others affecting the
jur isprudence of the country should be refer red .

“Again it was suggested that there be a Par liamen

tary Board, or Officer and staff , whose duty it would
be to advise on the legal effect of every bill, and in
par ticular on its relations to the existing state of the
law,

and its language and structure;and also to point
out what statutes it repeals, alters or modifies

,
and

Whether any statutes or clauses on the same subject
matter are left unrepealed in their reciprocal relation .

This was the plan of the Select Committee of 1857.

Another recommendation was the appointment by
the government of a legal council, consisting of three
persons, whose duty it would be to examine every
bill passing through Par liament, at such a stage as

should be directed by either House, in order to see

that the bill did not contravene any existing law not

contemplated by its framers, and that its language
was accurate and prOper for the subject intended to
be accomplished .

“
An opinion was expressed by an English lawyer

to the effect that all the useful work which is required
might be done by a revising clerk

,
to whom every

pubhc bill Should be submitted before being moved in
committee.

“
All the movements towards reform resulted in the

establishment of the Office of Par liamentary Counsel
February 12, 1869 , who is the legislative dr aughtsman .

“And still the talk of reform in the methodswent on.
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mentality for any legislation for which the country,
thr ough Par liament, might express its desire. Par

liamentary instructions to dr aw a bill would be im

perative.

Mill also said : ‘The prOper office of a representa
tive active Assembly is to watch and control the gov
ernment to throw the light of publicity on its acts;
and in ad dition to this

,
to be at once the nation’

s

Committee of Gr ievances and its Congress Of Opinions;
an arena in which not only the general opinion of the

nation
,
but that every section Of it

,
can produce itself

in full light and challenge discussion .

’

In this country at var ious times, at different meet
ings of the bar Associations, this question has been
discussed many times, without results.

At the Annual Meeting of the Amer ican Bar Asso
ciation ,

held at Saratoga Spr ings, New York, Aug
ust

,
1886, the Committee on Jur isprudence and Law

Reform repor ted one form of a bill to remedy the
evils of Legislation , as follows :

‘
An Act to Create a Joint Standing Committee

for the Revision of Bills .

Sec . 1 . Within the first ten days of every stated
or special session,

the president of the Senate shall
appoint five senators, and the speaker of the House
shall appoint five members, who shall together con

stitute a joint standing committee for the revision Of
bills. Said Committee shall have power to require
the assistance of the Attorney General and his pres
ence at their sessions

, or , in case of his inability to
act, to employ counsel and to fix

,
subject to the wr it

ten approval of the Governor
,
the compensation to

be paid such counsel.
Sec . 2 . Every bill shall, after the same shall

have passed the legislature , and before it is signed
by the presiding Officer of either house, be submitted
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to said joint committee for repor t thereon,
and said

committee Shall report the same back to the house
in which it or iginated . Said repor t Shall contain
such suggestions for amendments as may by said
committee be regarded as necessary to make the bill
express clear ly the intention of the legislature, and

harmonize with existing statutes and constitutional
provisions, or shall state that in the opinion Of the
committee no amendments are necessary . Said bill
shall then be considered and acted upon as to its final

passage .

’

A third section provided for a division to be made
between public and pr ivate legislation .

T he committee consisted of Simeon E . Baldwin,
Henry Hitchcock

,
Simeon Sterne.

An independent advisory commission, the mem
bers of which are selected because of their fitness,
and their knowledge of the law both statutory and

common law,
would be the best watchman for the

State Treasury and the best safeguard of the r ights
of the people, that could be provided .

My reason for prefer ring a separ ate and indepen
dent commission

,
rather than placing such duties upon

some already constituted Officer , is because I think
when we employ a man to do cer tain work, we want
him to give his undivided attention to the work, and
so should we want a commi ttee

,
learned in the law,

to give the questions presented by proposed legis
lation their sole attention .

Salmon P . Chase in the Preface to his (Ohio) Stat
utes of 1833, speaking of the confusion in the statutes
that then existed , said :

Under such circumstances, what wonder if the
mind Shr rmk from the labor of resear ch , and if an ao

curate knowledge was a rare attainment, even among
lawyers? No lawyer , nor any intelligent
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legislator , ought to be satisfied with knowing what
the law is, unless he knows what the law has been .

’

Lord Coke said
,
more than three hundred years

ago , that he would be ashamed not to be able in
stantly to answer any question that might be put

to him relating to the common law,
but would answer

no question Of statutory law without first having
made a careful examination Of the acts Of par liament.
With each session of the Legislature comes some

dissatisfied lawyer , either as a member of the General
Assembly

, or thr ough the medium of the member
from his locality, with a single purpose to meet his
own gri evance, and has some amendment to be made,
which changes a word , or phrase in a section

,
or sup

plements it with new matter , without regard to the
symmetry

,
or the science Of the law

,
and perhaps

without a prOper conception of the science Of human
duty under the par ticular cir cumstances . This, with
out proper safeguards , tends to confusion .

And again , though a bill may be ably and carefully
draf ted , yet in the heated contest over its passage,
motions may be made to amend it, by inserting
clauses, which in fact destroy its effect, or clauses

may be str icken out, which change or destroy the
meaning of that which is left .
Hence, there ought to be some check, before the

bill finally becomes a law, to avoid such dangers.

T he defects which are generally found in statutes
are either (1) in the language, (2) in the ar rangement,
or in the uniformity

, (3) or in the frequent disregard
of the existing Common and Statutory law.

Men appointed specially for this work, of large ex

per ience and knowledge of affai rs and the law, who

will give it their undivided attention, is the better
method .

Very much of the time of our cour ts is taken up
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Law theretofore applying to the subject matter , and

the effect which other statutes and other r elated pr in

ciples Of Common Law will have upon it , not only
affords the counsellor the desideratum of cer tainty
in his conclusions

,
but through that very cer tainty of

the law
,
the public comes to respect both the law and

its expositors, and to turn more frequently and will
ingly to his counsellor for advice .

But with our statutes involved in a mass of

phrases, ill- ar ranged , expressed in words of doubtful
legal impor t and conflicting with cor related statutes
and pr inciples of the Common Law, we find the pub
lic dr iven to unnecessary litigation, our cour ts often
wrestling with obscure meanings, and counsellors
uncer tain as to the r ights and r emedies of clients.

Under such conditions men lose r espect for the law,

and dread the need which Often compels them to seek
the expositors who are often forced to give opinions
with expressions of doubt . The lawyer himself,
than whom no class Of men delight more in cer tainty
and the tr iumph of Victory for an expressed opinion,

turns with disgust from the study Of such a statute.

In closing, the following Observations are made as
to the qualifications which the persons should have,
who should be called upon to frame, or advise as to
the necessity, effect and validity of every bill before
it is put upon its passage .

The person who fr ames a law should be a man not

only well versed in the fundamental pr inciples of law,

Common and Statutory, its history , together with
the constitutional history of his country, but he Should
have a thorough knowledge of human affairs

, and be

able to look into the future and see how it may oper
ate upon futur e events, under the varying conditions
that may ar ise . He must remember that ‘

so long
as a society progresses in industry, ar ts, science and
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ethics, so long must the rules of law change and grow
to keep pace with the moving equilibr ium.

’

One who frames a law must be so trained in the
law

,
that he can construe it as he wr ites it, or after he

has completed it, in the light of the old law, and the
light of existing conditions demanding the enactment .
Knowledge as to what the existing laws are, in what
directions the need for alteration is felt, and the mani
fold results likely to ar ise from such changes; intel
lect, forethought, prudence , and clearness of View;
all these are legislative qualifications; and the scope
and freedom for the exercise of such qualities should
be the essential qualification of the legislative body .



JURISPRUDENCE AND E T HICS .

PROVINCE AND LIMI T S OF LEGIS LAT ION.

T HE Judicial branch of the State government, in
the field of jur isprudence, deals with out

3
812331253 ward acts of men, weighing them by the

stand of morality.

One of its greatest responsibilities lies in the

a n“ a

consideration Of Legislation enacted by the
noxious -m legislative branch . This is peculiar to
l ig ht of Cour ts

nm tfi . Amer ican Jur isprudence , and is one Of the
am “

best checks against vicious laws provided by
our form of government . The power to declare laws
unconstitutional is not expressly declared by the Con
stitution . We can readily imagine howwr ought up the
minds of men were , in View Of the hither to prevailing
sentiment as to the Supremacy of Par liament, when
in 1786, in T rentt V . Weedon, the Super ior Cour t of
Rhode Island , (Am old

’
s History of Rhode Island ,

Vol. 2, c . 24;7 Green Bag, 107, 108) and in 1805, the
Supreme Cour t of Ohio, (7 Green Bag, 107) looking
far into the future, fully comprehending the danger
to the Amer ican Constitution, took the stand , that
it was the judicial duty to determine whether or not

acts of the legislature were within constitutional
limitations . These judges did not have the benefit
of the learning of those masters of constitutional law,

Marshall, Kent and Story .

The r ight of the judiciary to declare legislative
actments unconstitutional is not based upon the

super ior ity of the former ; but is because they are

252
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vindicated , and its general welfar e promoted ;a duty
to the state in which we live

,
to see that its constitu

tion and laws are not violated , that all just r ights Of

our fellow- citizens are acknowledged and enf orced
,

and that peace, good order , and harmony are pre

served .

”

It must be admitted , too, that legislation of the
Feder al Congress which is beyond its powers cannot
stand . A more ser ious question ar ises when such
legislation has received the sanction of the highest
Federal Cour t of the land , which in the Opinion of

the cour ts of the States is unsound . Justice Br ink
erhoff in the case last refer red to denied “ that the
decisions of a usurping par ty in favor Of its own as

sumptions, can settle anything; that cour ts follow
ing such decisions, are decisions of acquiescence r ather
than Of or iginal and independent inquiry .

”

The argument Of the Attorney General in the case
Of Bushnell, supr a, involving a question of conflict
between Federal and State Cour t concerning the val
idity of enactment, comes up to the moral concep
tion . He says :

“NO question which concerns constitutional free
dom can ever be settled till it is settled absolutely
r ight . You may pile decision on decision ,

till from
the summit of the mass you scale the heavens

, but it
will avail nothing against the inherent, ir r epressible
power Of the Constitution to vindicate , even against
judicial chicane , the guaranties with which it has for
tified the liber ties of the citizen . At some time— I

know not when,
there will be found some

judge , some cour t which shall, by a few
fit words, so fitly spoken as to car ry conviction to all

hearts and heads, establish the r ight at once and

for all ages.

There can be no claim that our wr itten constitu
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tions do not sur r ound the r ights of persons and of

property with all the protection demanded by moral
ity . It will then be readily conceded that there is
no danger that the legislative and judicial branches
of the state when complying with the provisions
of the Constitution will do Violence to the rules of

mor ality .

There are, however , cer tain inherent power s which
the government of the State may exercise,

1
3
33315 viz .

,
the Police Power , the Power to T ax,mm

and the power to exercise the r ight Of Emin
ent Domain .

The State possesses great power by vir tue of its
police power , which has been descr ibed as

“The law
of over ruling necessity, (Lake View V . Rose Hill
Cemetery CO.

, 70 Ill. 19 1) to enact whatever laws,
within constitutional limits, it deems best for the
“Public Welfar e .

” This cover s a wide range, and is
an inherent power . It may enact laws to promote
the public health , or the public mor als, the public
peace, or the public safety .

But if the Legislature should enact a law that
has no real or substantial relation to these subjects,

or is a palpable invasion of r ights secured by the fun
damental law,

it is the duty of the cour t to so declare,
and thereby give effect to the Constitution .

”
(Mug

ler V . Kansas , 123 U. S .

The constitutions have also placed cer tain restr ic

tions upon the inherent power to tax ,
and upon the

exercise of the r ight of eminent domain .

Thus we see how the Judiciary and Legislature
may Operate under the Constitution

,
and . how the

cour ts may see that the State by its legislatur e ob

serves the precepts of morality in its relations with
its citizens.

There is such a vast field of law, yet outside the
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limits of the constitutions, resting for its author ity,
not upon the Constitution,

and not depending, in any

wise, upon legislative action; a branch of law which
the legislature has yet but scar cely approached or

considered, known and designated as the Common
law, the mles of which are dependent upon the de
cisions of the cour ts . This wewill speak of in due time.

It is now our purpose to consider the duties which
the State owes to foster the practice of morality, pur
suing the inquiry rather in the light of what it has
done by the different arms of her government, viz .

,

(1) the Executive Depar tment , (2) the Legislative
Depar tment, and (3) the Judicial Depar tment .
With the Executive we are not much concerned

W h a t," in this investigation, though the power of
”mm

a Governor for good is extensive in the mat
a“

ter of his recommendations to the legisla
ture. In States where the veto power exists a

Governor can wield unmeasured influence over legis
lation . The Executives of the subordinate gov

ernmental agencies have a more direct influence upon
the enforcement of Morality than any other . T he

legislature may have done its part in the way of

enacting laws for the suppression of vice and the pro
motion of morality, but they remain a dead letter m
the hands of many of our municipal executives. Th is
Should not be charged to the law; it has enough to
bear . If a cor rect solution of the cause of the failure
of municipal author ities to enforce the law be desired,
we need only to look to the votes at municipal elec
tions

,
when candidates “

for
”
and

“
against

”
law are

opposing each other , and we will find public senti
ment against

'

the enforcement of cer tain of the laws.

It lies directly with the legislature to provide
n . ways and means whereby the State shall
m um enforce the rules of morality . It provides
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social obligations is to induce men to yield obedience
to law because

,

of self interest, and not because the
disobedience will tend to injure society, do not appro
ciate the province of legislation .

True
,
one ought to do r ight for r ight

’
s sake, and to

Obey law for his own welfar e
,
but if all but one of the

citizens of the state were made Up of that kind of peo

ple, we must have the law for that one.

Many self respecting men ,
even men who desire

and hold the respect of their fellows, have no doubt
seen the time, when some section of the cr iminal code
has deter red them .

In pursuance of the police power of the State, that
vast and indescr ibable power possessed by the legis
lature to legislate for the public good , the State may
compel an owner to so use his proper ty

, or to so con

duct himself, that he will not endanger the lives or

the mater ial prosper ity and happiness of the people.

To discuss the vast domains of this field would be
to discuss a br anch of law without limi t

, save only
by the constitutional r ights of persons and proper ty .

Our criminal law prescr ibes the rule of public moral
ity, punishing all acts of immorality which affect so
ciety in general, on an average of three to four hun
dr ed Offences in the different states.

The cr iminsl code cover s pretty fully the Re ligious
and Moral Code , providing for the punishment of all
acts which shock the public conscience, or disturb
the tr anquillity and peace of society .

In this country and in Modern England the legisla
Pr ocedur al tive depar tment has enter ed Upon the work
h "

of simplifying and per fecting the law govern
ing the procedure in the cour ts for the redress of wrongs.

It is awell known fact that nothing retarded the prog
ress of the law more than the inadequacy Of adjec

tive law. It is hardly true, however , that :
“
T he
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law, to put the matter in modern terms , was adjec
tive before it was substantive . The definition of

the means of getting one
’
s legal r ights was antecedent

to the definition to those r ights themselves.

”
(Had

ley, Education of Amer ican Citizen,
It is true that for a long per iod in the history of

the common law pr ocedure, there was no redress for
the vast field of wrongs which consisted in the Viola
tion of Implied Contracts

,
the recovery of the value

of personal property wrongfully detained or conver ted,
and the recovery Of damages for injury caused indi
rectly by the use of force

,
or from negligence .

Rather than blame adjective law,
the fault should

be attr ibuted to those who failed to build up the law
of procedure, as fast as ideas concerning the substan
tive law developed and assumed shape .

Per fect codes of procedure, furnishing adequate
means of redr ess, are now in oper ation in all the

States.

T he codes of evidence have mater ially depar ted

n , u , from the common law doctr ines. T he

r uff-cc. latter prohibited par ties in interest from
testifying , as well as preventing husband and wife
from testifying for or against each other in cr im
inal causes. These reforms

,
those relating to inter

est disqualifying one as a witness, were inaugurated
in Amer ica. Upon the change of the status of mar

r ied women,
the change in the rules of evidence also

came about . These reforms have greatly benefited
parties litigant, facilitating the ascertainment of
truth .

The matter of the Devolution of the Property of

Don
g
s a deceased per son lies exclusively within

"mm the legislative province .

T he laws of descent and distr ibution found in the
Statutes is a recognition of the ethical union of the
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sexes which is designed for the continuance and per

petuation of the human race . To accomplish this end
the institution Of the mar r iage relation, with the re
sultant family relation ,

is necessary .

Statutes of Descent and Distr ibution are therefore
based upon the sacred ties of the family relation .

They are liber al in the interest of the widow and minor
children . The Amer ican statutes are in the main
modelled after and mostly approximate in the gene
ral results

,
the English Statute of Distr ibutions,

which in its turn was bor rowed from the civil law.

(1 . Woomer Law of Admn . p .

It is true that in the ear lier history of England the
necessities of war gave r ise to unnatural and non

ethical rules of ownership of property, and of descent .
But these gave way in time to the recognition of

the natural ties .

It was necessary for the legislatur e to put its

“ fl u “,
foot forward in making the law concerning

“
fix

“
some features of the family relation conform
to the mor al standard . Under the com

mon law the r ights of the wife were rad ically dif
forent fr om those which she has under modern stat
utes . It is familiar history that all the r ights which
naturally she ought to have, and her existence

,
were

former ly merged in her husband . The husband even
had such control of her person as that

,
dur ing some

time in the common law, he had the r ight to chastise
her .

The legislature interceded first by enacting separ
ate property acts, next by giving to her a complete
independent existence as a feme sole.

Again in recognition of the family relation
, but

rather more in the interest of society in general , ex
emption laws have been enacted .

It is the r ight of the head of the family to take ad
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light, as an unjust and discreditable defense, should
have received such Support fr om cour ts Of justice as

would have made them what they were intended
emphatically to be

,
statutes of repose .

”
(Bell v .

Mor r ison
,
1 Peters,

But the cour ts hold that the statutes only affect
the remedy, and do not cancel the debt . (Kinkead

’
s

Ohio Practice, 6; Taylor v . Thorn ,
29 O . S . 569

Allen V . Smith, 129 U. S . And how does this
affect the moral obligation to pay the debt? There
is still a moral obligation to pay. (Marshall v . Holmes,
68 Wis .

The only theory that can be advanced for the de
struction of the moral obligation , is that the general
welfare of society demands the application of the rule
of limitation . Can there be a moral obligation in the
face of such salutary rule? The general good de
mands that individual interests be sur rendered .

But we discover that the mor al law and the law of

procedure here, are in conflict; and as the statute
does not extinguish the debt, there is still a moral,
though not a legal, obligation to pay it . But the

justification of the suspension of this legal obliga
tion is because of the greater interests of society .

With reference to the duty of counsel to his Client ,
we express the View that it is his duty to advise
the Client as to his r ights, and let him do as he

chooses.

This is the first clear separation between the moral
and civil law which we have thus far encountered,
but for good reasons as above stated .

With reference to the Statute of Frauds it may be
asked, if A makes a contract with B , not

in wr iting, and which is not to be per

formed in one year , is A bound morally to car ry out

the contract although it is invalid by the Statute?



PROVINCE AND LIMITS OF LEGISLATION . 263

It is said that the statute of frauds stands on a

different footing; it goes to the legal creation and

existence of the contract and does not affect its just
ness.

But how stands the promise morally? It would
seem that as the policy of the law is to require certain
essentials in the formation of contracts, that oomph
ance with those essentials Should be the measure of

the moral obligation as well as the legal .

There has been great clamor for and against legisla
tion affecting the sale of intoxicating liquors.

T he clamor for legislation along this line
has been in the interest of morality . The clamor
against such legislation has been pr ompted by self
interest .
Looking at the question from a moral standpoint,

as well as a
“
cold proposition of law,

if we are hon
est and conscientious in our judgments, the inevi
table conclusion must be that the State owes a duty
to place str ingent restr ictions Upon the sale of cer

tain kinds of liquor s in a public resor t, and that it
Violates its moral duty if it enacts a law providing
for the license of saloons . It is Claimed by some that
the business is inherently immoral . (Bi tter , Moral
Civil Law,

By many the sale of pure beer is
claimed to be in Violation of no law of nature.

By virtue of the police power of the State, it will
be conceded that it lies within the power of the legis
lature to place such limitations upon the business as

will best protect the interests of society . A tax ,
how

ever , Upon the sale of liquor is almost as iniquitous
as a license, for it is an implied recognition of the

business as a legitimate business. The legislature
would have the power to pass a law making it a cr ime
for one to treat another in a public saloon . It has
enacted laws regulating the hours of closing of saloons,
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but history Shows that public sentiment is generally
against the enforcement of such laws.

The subject of l e gislation might be
ward at great length for the purpose of demonstrat

ing how the State provides for the enforcement of

the moral duty on its par t and between its citizens.

In the illustr ations furnished we have found that
it falls shor t only in a few par ticulars

,
in the matter

of the statute of limitations, and in the sale of intoxi
cating liquors .

The remain ing po rtion of the law which we desire
to consider for the purpose of making practical de
ductions, is the Common Law.
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contracts
, or in the failure to per form certain duties

which Violate the r ights of per sons, affecting person,
reputation, family or business relation , or property
r ights .

These are generally determined by the common
law

, aided in some instances by statutes.

It will be found Upon minute examination of the
law of Contr acts and Tor ts that the rules under these
branches of law come up to the full measure of the
moral precepts

,
with but few exceptions .

In the few instances in which the moral obligation
or duty does not receive legal sanction , it will be
found that there is an over shadowing duty tending
to the general good of society which suspends the
moral Obligation or duty .

The benefit which society thus der ives more than
counterbalances the evil done by destroying the
moral Obligation .

If custom is to be regarded as the sour ce of the
common law

,
it cer tainly must be admitted

that the customs which had received the
sanction of the people and the stamp of

approval by the cour ts, can be no other than the ex
pression of the moral sentiment of the people . The
sum and substance of all we can gather from our

study of this matter is : That so long as all the people
will act in their social intercourse with each other
in accordance with the usual custom

,
which is ap

proved by the general consensus of opinion
,
such

custom probably passes the test of morality . But

the very moment that the conscience of a wayfar ing
citizen does not impel him to per form his duty to

, or

observe the r ight of his fellow,
who in turn appeals to

the law for redress, the cour t then applies the rule of
the custom as the rule of his decision , and then there
is a transition of morality to law .
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We saw in Roman law recognition of the pr inciples
of Morality . According to Blackstone , Natural law,

that law par tially based upon the revealed law
, and

partially Upon the law of reason, is the comer stone
of the common law . Even the strongest Analytics
of our times recognize the same pr inciple . (Pollock,
Expansion of the Common Law,

107, et seq.) Black
stone recognized Ethics as the foundation of that
par t of the law of nature which it is necessary to ob

serve to insure true and substantial happiness, and
contended that it is of universal application

,
that

laws not in conformity thereto are invalid . Looking
at Law and Ethics, from his standpoint they are

undivor ceable . Recur r ing to the history of the ques
tion heretofore consider ed

,
the fact that in the seven

teenth century a new theory was adopted, in the
minds of men ,

that Law and Ethics were far asunder
,

which continues to be a favor ite theory of some emi
nent legal scholar s and moralists to the present time,
is not conclusive of the question . The only way to
demonstrate the truth is by a full consideration of
the law

,
and its history, in all its ramifications, a

task which no one will likely ever undertake merely
for the purpose of convincing the extreme moralists
or the analytics, of their er rors.

We propose, however , to go into the matter to some
extent for the purpose of showing that Laws do em

brace the moral precept in near ly all cases . Great re

gard must be had for the opinions of the eminent men
which have been heretofore quoted . It is with great
difii dence that the least evidence of disagreement
from their Views is here shown . We are at a loss to
know why so much stress is laid Upon the marking off

of the two sciences as essential to the advancement
of legal science , when in the same breath acknowledg
ment is made that the judges must necessar ily enter
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the domain of ethics in search for the data for the

rules of law; and more especially when statutes
and judicial precedents do in fact come up to the
standard of morality . Hence it would seem that
the data of ethics and the data of jur isprudence are

communistic . Philosophical theor ies sometimes lead
us to high peaks where walking is dangerous, where
the road is stony

,
dark and dreary for the honest,

common
,
everyday lawyer . He does not have time

to stop and say to himself : Here is the fence that
divides law from morality ;but his keen sense of r ight
and justice, which he very likely did not acquire by a
study of either the Science of Law or of Ethics, points
out to him the law of morals and the consequent Civil
law . His study has been limited to the common
law which is the collected wisdom of ages. He may
not have explored the myster ies of the sciences, and
may be unfamiliar therewith, but he has within him
a something— (he has not looked into psychology to
see if conscience is the cor rect name [ante, p .

which teaches him r ight from wrong, and he knows
that this should be the controlling pr inciple of every
law.

Despite the theor ies which have been so unani

mously followed for well- nigh three centur ies it is no

doubt true
,
that all of our judges have been applying

the natural law of reason determinable by what is
just and r ight under the circumstances, and by what
is best conducive to the peace and happiness Of indi
viduals . As Pollock observes : Our cour ts have

gone on making a great deal of new law which is nat
ural law,

without realizing it . (Pollock, Expansion
of the Common Law,

107, et seq.) When the natural
inherent r ights of per sons are observed they are satis
fied and happy;when they are not heeded resor t to
law is necessary.
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ment
,
ante

,
p . 144, et seq. See Penalty of the Law,

ante
,
p . 156) that governmental author ity comes from

God and that the Ofli cers of government are officers
of His service, is the end of their daily work (Re
mans Chap . XIII) . We should have the same abiding
faith as had our forefathers who signed the Declara
tion of Independence, when they placed a firm re

liance on the protection of Divine Providence .

”

The fact that “Mor ality ” is placed in our wr itten
constitutions is also a potent argument . Re ligion
at one time was a par t of the government, the author i
ties tum ing to it for aid . For a long time in Eng
land it was held to be the basis of law. (Holland Jur .

,

p . 56;Andrews
’ Amer ican Law, 68; 1 Cooley

’
s Bl. ,

p . Some dictum of cour ts are found to this effect .

(Cowan V. Millboume, L . R . 2 Ex . This theory
is lately repudiated in strong terms . (Lord Cole
r idge, R . v . Foote , 48 L . T . N . S . Judge Bald
win of Connecticut states that : Modern government
began when the state withdrew from its long alliance

with Chr istianity .

”
(Ameri can Bar . Ass’n Rep .

,
1889,

p . 242 Andrews’ Amer ican Law 18, Rather
should we say, when the state and church separated,
for religion will no doubt contr ibute to laws through
out the progress of time .

The Supreme Cour t of the United States has lately
said : The great pr inciple of the common law which
is equally the teaching of Chr istian mor ality, so to

use one ’s own proper ty as not to injure others, for
bids any other application or use of the r ights and

powers confer red . (Baltimore Potomac Ry . v.

Baptist Chur ch, 108 U . S . 317, Here then is an

application of morality fostered by Chr istianity .

Again , the Supreme Cour t of Tennessee recognizes
the same pr inciple in the following :

Regarding Chr istianity as par t of the law of the
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land, it respects and protects its institutions; and it
assumes likewise to regulate the public morals and

decency of the community . The cour t remarks
that human laws can be expected to enforce only
social and relative duties

,
that it does not punish

wickedness or vices excepting only when they are

made public, when by reason of the bad example
they set they become injur ious to society, in which
event it is the business of human laws to cor rect
them . (Bell V . State , 1 Swan ,

42
,

T he Kentucky Supreme Cour t has recently said in
respect to this question
Honesty

,
morality

,
religion and education are the

main pillars of the State and for the protection and

promotion Of which government was instituted among
men .

”
(Commonwealth V . Douglas , 24 S . W .

Austin said : “A human law is good or bad as it
does or does not agree with the law of God; that is
to say, with the law of God as indicated by the pr in
ciple of utility, or with the law Of God as indicated
by the moral sense .

”

The relation of morality and law is thus well ex
pressed by one wr iter :

“ Let it not be forgotten, let it be emphasized , re

peated , emblazoned in the halls of every legislative
body

,
that morality is a fundamental pr inciple in

legislation ;but for this pr inciple, this law of nature,
this law of God, this law of man , popu

lar government would fail . Morality cannot be dis
regarded by the legislature, it must be r egarded , or
the action Of the body is void . Moral law was not

created by a legislative body . It was never enacted .

It was never created by the Constitution of the state
or of the nation . Neither the Constitution itself nor

the legislature can disregard it and the action be

valid .

”
(Ritter

’
s Moral Civil Law,
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In Webb’s Pollock on Tor ts p . 12
, the fol

lowing topic is discussed
Re lation Of the Law of Tor ts to the semi - Ethical

Precept,
‘Thou shalt do no harm to thy neighbor .

The author then discusses the three main divisions
of the law of tor ts, calling attention to the strong
ethical, moral element in one of them . He then turns
to the Introductory chapter of Justinian giving the
maxims of the law

,
which have heretofore been quoted .

Speaking of the maxim :
“Thou shalt give every

one his due
,
he says it fits pretty well with the law

of proper ty and contract . AS to :
“Thou shalt do

no hur t to thy neighbor
” he says :

“
Our law of tor ts

,
with its ir regular ities, has for

its main purpose nothing less than the development
of this precept . This exhibits it

,
no doubt

,
as the

technical working out of a moral idea by a positive
law

,
rather than the systematic application of any

distinctly legal conception . But all positive law

must presuppose a moral standpoint
, and at times

more or less openly refer to it
,
and the more so in

propor tion as it has, or approaches to having, a penal
Character .

”

“At common law,
indictability and immor ality are

convertible terms .

”
(Leiber on Penal Law;2 Leiber

’
s

Miscel . Works,
Piggott on Torts speaking of Fr aud says
It will be noticed that we have ignored the distino
tion between legal and mor al fraud sometimes dr awn .

”

He then quotes Bromwell, L . J in Weir V . Bell
, 3

Ex . D . 243, where he says : I am of the opinion that
to make a man liable for fraud , moral fraud must be
proved against him . I do not understand legal fraud .

T o my mind , it has no more meaning than legal heat
or legal cold, legal light or legal Shade . There never ,
never can be a well- founded complaint of legal fraud,
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and for consider ing individual and national morality
as par ts of one and the same science.

”

Joel Prentiss Bishop in his work on Cr iminal Law,

sec . 495, says :
Morality, religion, and education are the three

main pillars of the State and the substance of all pr i
vate good . A community from which they are ban

ished represents more than the gloom of or iginal
chaos. Therefore, they should be objects of pr imary
regard by the law .

“
But however uncertain may be the precise extent

to which the common law protects Chr istianity, there
is no question that it practically and fully cherishes
the public morals. And it punishes as a crime every
act which it deems sufficiently evil and direct, tend
ing to impair the public morals. Promi
nent among the interests which the law protects
are the public morals.

”
(Bishop on Cr iminal Law,

secs . 495, 500 ,

In the case of Gr isham v . State, 2 Yerger (Tenn ) ,
589, the cour t declared that

“
T he common law is the guardian of the morals

of the people, and their protection against offences
notor iously against public decency and good morals.

”

T he books of Repor ts in England , and in some of

the States in this country, where common law crimes

were recognized, abound with cases where , Upon these
pr inciples of the common law,

convictions have been
enforced for var ious Offenses against public morality
and decency, without the aid of any statutory enact

ment .
And so it would seem,

notwithstanding all conten

tions to the contrary, that it must be conceded that
morality is a fundamental pr inciple of the common
law,

and Chancery law;and so it is with constitutional
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The civil law car r ies into cfiect the precepts of

morality and par ts of the Divine law. It demands
either by statutory or judicially made law,

that we
shall fulfill all our contractual obligations to each
other

, and all our duties and Obligations which nat

ur ally Should be required of us in our relations with
each other . It is the conditions and circumstances,
and the exigencies of the occasion which makes law.

There is a law of nature applicable to every S ituation
which is presented, which is ar r ived at by the fai r
minded

,
honest expression of the conscience of the

judiciary by applying the general consensus of public
Opinion as determined by the consciences of men .

Substantive law has passed through several stages
of development, and at times true pr inciples of r ight
and justice have not always found expression by the
judiciary or the legislature , but sooner or later the
eternal pr inciple of r ight and justice finally prevails
and becomes firmly established . It has sometimes
taken years of hardship, and acts of cruelty, and even
wars and bloodshed , but finally we have the satis
faction of knowing that the true standard of moral
ity becomes established in near ly all, if not all, in

It may be safely stated that although a judicial
precedent may sometimes be pronounced , or a statute
passed , in violation of moral pr inciples, time will r ight
the matter . The rule of stare decis is is not greater
or mor e power ful than the moral pr inciple, which is
the root of all law.

Has not enough now been said to show that Moral
ity is the basis of law?

T o use the lawyer ’s argument we may confidently
claim that the weight of author ity heretofore cited,
clear ly sustains the View that Ethics and Law are

par ts of the same thing . We have thus demonstrated
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the falsity of the moralist’s theory that there is a di
viding line between them . The line is formal and not

real.
But they will say that there are so many laws that

are not founded on morality . The law as announced
by our judges is not SO liable to this Objection as is

statutory law . Yet both are supposed to reflect the

general consensus of opinion . But so long as laws
are declared by man ,

so long as the minds of men are

clouded by passion and prejudice , we cannot always
be sure of per fection

,
because it is human to er r .

These er r ors, however , are sure to be rectified in time.

If we
,
therefore

,
by careful thought and sober

study, reach the conclusion that the pr inciples of

Ethics and Jur isprudence are necessar ily interwoven
with

,
and dependent upon, each other ; and if in the

study of law
,
we seek to discover the truth accord

ing to the Science of Jur isprudence and Ethics
, en

deavor ing in each case to enter the domain of general
jur isprudence and ethics in sear ch of the cor rect pr in
ciple, we will become better lawyers;we will, in the
language of another , become

“
a more ready and cor

rect manipulator both of Inductive and of Deductive
processes of thought . A more keen discr iminator Of

the nature of Moral Distinctions, and of the relations
to each other of the true fields of Moral and Legal
Duty

,
a wiser and better - balanced investi

gator of the great, leading facts of human life in all

their forms .

”
(Amos on Jur isprudence

,

T he business of the legal profession ,
therefore

,
lies

exclusively in car rying Ethical theor ies and pr inci
ples into practical operation.
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conducts himself that a reasonable man would believe
he was assenting to the terms proposed by the other
par ty

,
and that the other par ty on that belief enters

into the contract with him
,
the man thus conducting

himself would be equally bound as if he had intended
to agree to the other party

’
s terms .

”
(Id ; Smith V .

Hughes, L . R . 6 Q . B .

This has reference to implied contracts. Where
one by means of deception obtains the proper ty or

money of another , with the avowed intention of per
sonal gain to himself and loss to the other par ty, the
law imposes upon him the Obligation to make good
the loss .

The existence of a consideration is one of the essen
Consider ation. tial requisites of a contract . Without it
there is no binding force in an agreement . An empty
promise does not create a legal obligation . One good
turn deserves another has been the universal imme
mor ial rule the wor ld over . It was necessary to adopt
some standard of validity of contracts for the good
of society, and the essentials which the law prescr ibes,
are, it is agr eed, conducive to the good of society, and
ought for this reason to satisfy the theor ies of morals .

It may be contended that the fact that a considera
tion is essential to a legal promise, marks it Off from
a moral obligation . It is sometimes asser ted “ that
every man is

,
by the law of nature

,
bound to fulfil

his engagements,
”
but

“ that the law sup

plies no means nor affords any remedy to compel
the per formance of an agreement made without con
sideration .

”
(Rann V . Hughes, 8 T . R .

There was adopted very ear ly in the histo ry of the
law of contracts, the essential element- consideration ,

which became the basis of their enforcement by the
courts . The history of consideration is traced by
Holmes ’ Common Law,

253, et seq.
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Consider ation is defined to be any act from which
one der ives a benefit or advantage,

“
or any labour ,

detriment, or inconveniences sustained , how

ever small.” (Laythoarp V. Bryant
, 3 Scott, 238;

Holland Jur . Consideration is of two kinds,
good and valuable, the latter consisting in some
r ight, interest, profit, or benefit accruing to one par ty,
or some loss, responsibility given , suffered or under
taken by the other

,
while good consideration rests

Upon blood, or natural love or affection .

In the law of contracts the pr inciples of morality

Cu m are Upheld and maintained by the con

“
331 33

? demnation of all kinds of contracts
mm" deemed illegal because contrary to good

morals .

No ac tion ar ises out of a wicked cause (Ex turpi

causa non or itur actio) has ever been a maxim of the
law. And it is not even essential that parties to an

action plead in terms that a contract is contr a bones

mor es
,
it is the duty of the cour t to make the oh

jection in its own behalf . “Cour ts Owe it to public
justice and to their own integr ity to refuse to be
come par ties to contracts, essentially violating mo
tality or public policy , by enter taining actions upon
them . It is judicial duty always to turn a suitor
upon such a contract out of cour t, whenever and

however the character of the contract is made to ap

pear .

”
(Wr ight V . Rindeskopf , 43 Wis . 348; Pape v.

Standard Oil Company, 5 Ohio C . C . [N S .]
Examples of illegal contracts are contracts in re

straint Of trade, lobbying contracts, contracts to ob

struct justice, unlawful agreements relative to mar
r iage, immoral contracts

,
and contracts by the terms

of which the par ties under take to deceive the public .

There ar e var ious other forms .

It is said that “Since the promotion of public and
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pr ivate vir tue is one of the chief purposes of the law,

no countenance can be given to agreementswhich would
defeat that end under legal forms . If the object of
the agreement be to induce immorality, no technical
nicety in the instrument, no stipulation of moneyed
consideration

,
no observance of the usual essentials

of a contract can give it validity ; such agreements
are wholly void . (9 Am . Eng . of Law [l st
Where the object is to induce immorality

,
the con

tract is void . (For sythe V . State
, 6 Ohio, A con

tract to br ing about a fraudulent mar r iage, or to pro
cur e a divorce

,
is illegal . (Cole V . People

, 84 111. 216;
Com . v . Waterman ,

122 Mass . An agreement
not to defend a divorce suit is illegal . (Weeks v . Hill,
38 N . H . A contract to relieve a parent from
the care of his Child is void . (Farnswor th V . Richard
son, 35 Me . The general rule is, that a contract
against good morals can have no aid from the cour ts,
either to enforce it in the first instance, or to gr ant re
lief from it after it has been executed . (9 Am . Eng .

Enc . of Law,
Contracts of sales which contra

vene public decency and good morals, are void . (Id.

It may be safely asser ted that the cour ts apply
the rule of str ict morality in all actions or contractu .

And the rule is of universal application that when a

contract is immoral, or opposed to public policy, and
the parties are in par i delicto, the cour ts will not give
aid to either one, but will leave them where it finds
them .

We hear a great deal about moral obligation in

the law of contract . This is about the
T he l ornl
“fi
g
m only feature in contractual obhgatrons spe

cially deserving Of consideration
,
in this

discussion . Outside of moral obligations which are

not legal obligations, in the law of contracts it will
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that a moral obligation would suppor t a subsequent
promise. But this View was thereafter exploded be
cause under such a r ule every pr omisewould be legally
binding, as every promise car ri es with it a moral obli

gation . It is now generally held that to render a

subsequent promise valid some act must have been
done or service rendered on the faith of an express
or implied request, and that when this element iswant
ing it will not be enough to show that the defendant
was morally bound to remunerate the plaintiff

,
and

ratified the obligation by an express promise . (Id ,

Eastwood v . Kenyon
,
11 A . E . 438 ; Hamor V.

Moore , 8 Ohio St . A promise tO per

form an already existing legal duty is no considera
tion ; and a past fact

,
although it may be an influ

encing motive, can never be a good consideration ,

which must always be either present or future.

”

(Holland Jur .

It is said in a Kentucky case : That a man is under
an obligation to per form his lawful engagements is
a proposition which none pretend to controver t .
While moralists differ and casuists dispute about the
cause of such an obligation , they all agree, that,
even in a state of natur e, man is bound to fulfil his
contracts . In such a state, without the aid of civil
laws, the obligation addresses itself to the moral
faculty, and operates Upon the conscience of men, and
is denominated the moral obligation of a contract .

(Lapsley v . Brashear s
,
4 Litt . [Ky.]

It seems that the cour ts of England ear ly marked
a distinction between a moral obligation and a valuable
consideration,

and held that a moral consideration will
not suppor t a promise . (Eastwood V . Kenyon

,
11

Ad . El. 438 ;Beaumont v . Reeve
, 82 B . It is

also said that this has been approved and made the
basis of judicial decision quite generally by the cour ts
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in this country . (Freeman v . Smalley, 38 N . J . L .

383 , and other cases cited in Beach on Contracts,
153, note
It is unquestioned that a simple moral obligation

has never been regarded as sufficient ground to sup

por t a promise. (Allen v . Bryson, 67 Iowa, 591 , 56
Am. Rep. Such statements as the following,
are found among the English decisions :
In Hawkes v . Saunders

,
1 Cowp . 289, 294, Butler ,

J stated , that
“whenever a defendant is under a

moral obligation, or is liable in conscience and equity
to pay, that is a sufficient consideration .

”

Again , Lord Mansfield , in Lee V . Mugger idge, 5
Taunt . 36, 46, said that it had been long established
rule that where a person is bound morally and con

scientiously to pay a debt
,
though not legally bound , a

subsequent promise to pay will give a r ight of action .

”

It may be safely asser ted that a moral considera
tion has only been looked to as a sufficient bas is to
suppor t a r ight of action upon a subsequent promise
resting thereon .

But even upon this proposition there has been con

flict among the cases . Both in England and in this
country the rule is adopted that an express promise
can only revive a precedent good consideration ,

which
might have been enforced at law through the medium
of an implied promise . (Wennall V. Adney, 3 Bos.

P . 249 ;Eastwood V . Kenyon
,
11 Ad . E . A

moral Obligation is also a good consideration for a

promise— but that holds only in cases where a pr ior
legal obligation had existed , which by reason of some
existing rule Of law,

can not now be enforced .

”
(Hol

ley v . Adams , 16 Ver . 206; 42 Am . Dec . 508; Cook
V . Bradley , 7 Conn . 57, 18 Am . Dec . 79 ;Hamor v .

Moore , 8 Ohio St . 239 ; Allen v . Bryson, 67 Iowa,
591

, 56 Am . Rep.
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There is a line of decisions in this country, however ,
which hold that a mor al obligation to paymoney or to
per form a duty, is a good consideration for a subse

quent express promise to do so, even if there was or igi
nally no legal obligation to per form . It is claimed
in suppor t of such a rule that all the author ities admit
that where an action to recover a debt is bar red by
the statute of limitations, or by a discharge in bank
ruptcy, a subsequent promise to pay the same can be

supported by the moral obligation to pay, although
the legal obligation is gone forever that there is no

just distinction between such a case and one in which
there never was a legal , but only a moral, obligation
to pay . In the one case, the legal obligation is gone
as effectually as if it had never existed . In both
cases, at the time the promise sought to be enforced
is made, there is nothing whatever to suppor t it ex
cept the moral obligation,

and why the fact that,
because in the one case there was once a legal obliga
tion, which, having utter ly disappeared , is as if it had
never existed, should affect the question

,
is difficult

to conceive . Cour ts adopting this doctr ine say that
a moral obligation is a sufficient consideration to

suppor t an Cxpress assumpsit made after the obliga
tion incur r ed . It is equivalent to a previous request;
but it must be such an obligation as is denominated
by moralists ‘per fect — an obligation of justice, and
not of benevolence or piety merely .

”
(Ferguson V.

Har r is, 39 SO. Car . 323 Mor r is v . Herndon,
2

Bail . 56 21 Am Dec . 515 ;Bar low v . Smith, 4 Vt . 144;
Wilson v . Bur r , 25Wend . 386 Commissioners V . Per ry,
5 Ohio, Some cour ts in treating that class of

cases where the obligation which was previously legal ,
but which is reviewed by a subsequent promise,
seem to prefer designating the consideration as an

“
equitable obligation rather than as a

“moral obli
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a promise to pay money . (Knowles V . Erwin
,
43

Hun
,

A moral obligation supports a promise
to pay a debt discharged by his bankruptcy . (Post
v . Losey, 12 N . E . [Ind] 121 ;Wislizenus v . O

’Fallon,
3 S . W . [Mo .]
It may justly be contended that, notwithstanding
the fact that a past consideration may not be sufli

cient to support a promise, this does not remove the
moral obligation to fulfill the same . But it will gen
orally be found that the reason why the cour ts hold
the past consideration insufficient to suppor t the con
tract

,
is because the r ights of other innocent persons

have intervened and are super ior to the person in

whose favor the contract
,
suppor ted by the past con

sider ation,
is made . In such cases justice is done as

between all the par ties, and hence under the cir cum
stances ther e is nothing to support even a moral ob
ligation .

SO it will be found that there is but little, if anything
done to the cause of morality in the law of contracts .

The law of torts deals with Violations of duty con

cerning Person ,
Reputation ,

Health
,
Fam

fi fim} ily, Contract and Business Relations
, and

fi
l
l? Property Rights .

r oils. In the discussion of the Moral Pr inciples
of the common law, there was occasion for

references to the exemplification of the ethical pr in
ciples embraced in :

“Thou shalt give every one his

due
“Thou shalt do no hur t to thy neighbor ,

”

which is but the practical application of the moral
idea as is found in the law of tor ts .

Th r oughout the entire field of tor ts, it will be found
that the moral and legal duty parallel each other . It
is said that : “The law of Tor ts abounds in moral
phraseology . It has much to say of wrongs, of malice,
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fraud, intent, and negligence . Hence it may natur
ally be supposed that the r isk of a man’

s conduct is
thrown upon him as the result of some moral shor t
coming .

”
(Holmes

’ Common Law,

Cheating and defrauding is condemned alike by
moral and civil law . T o knowingly misrepresent
facts is wicked and immoral . It is claimed that the
tendency of the law is to transcend moral and reach
external standards. But in this subject the law re

fers to morality as the basis of the liability for fraud
and deceit .
In tor ts the wrongful acts are either intentional

or unintentional, and it will be found on the whole
that the legal duties and liabilities of persons in re

spect to such acts, parallel with the moral duty .

It is said that : The theory of torts may be summed
up very simply . At the two extremes of the law
are rules determined by policy without reference of

any kind to morality . mrtain harms a man may in

flict even wickedly;for cer tain others he must answer ,
although his conduct has been prudent and bene
ficial to the community . (Holmes

’ Common Law
,

All willful and intentional acts afford the injured
redress at law . It is diffit to perceive where one is
to be held for harms when his conduct has been pru
dent and beneficial to the community . There is a

distinction between damage and injury Acts of one
may cause damage to another but will not be redress
ible at law

, and hence will not constitute an injury.

These appear to be the only “
harms which one may

cause to proper ty . Inter ference with percolating
waters, in which no one has any property r ight, inter
ference with light and air

,
may harm or damage one,

yet they do not cause injury . There are many cases

where the doctr ine of personal liberty and personal
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dominion Of one over his own proper ty enables him
to do things to the annoyance of others, not causing
actual, mater ial, physical discomfor t to them, which
violate no legal or moral Obligation . (Metzger v.

Hochrein ,
107 Wis.

That class of acts designated damnum absque in»

M .“ jur ia may be specially noticed . There are

numerous acts where damage is actually
suffered by one through the acts of another , but no

injury is done, because no legal r ight is violated or

no legal duty violated . (See Week
’
s Damnum Ah

sque Injur ia .) May Objection,
from the moral stand

point be made, because the law does not afford a

remedy in such cases?

A few illustrations will demonstrate the truth .

Percolating waters, because Of their wander ing char
acter , are the proper ty of no par ticular person . They
may be the bas is Of the supply Of the well Of one owner ,
but no r ight is violated if an adjacent owner sinks a

well upon his premises which draws Ofi all the water
from his neighbor

’
s well . If

,
however

,
the under

ground water s be what is known as a subter ranean
stream,

its course being definite and certain , then it

may be the subject of ownership, and inter ference
therewith being legally wrongful .
Every owner Of proper ty possesses cer tain natural

r ights in the use thereof . But there are certain limi
tations placed upon such use . The rule is well ex
pressed in the maxim :

“
S ic utere tuo at alienam non

ladas .

” If the natural uses Of land cause damage to
another it does not follow,

necessar ily, that there is
a violation of a legal r ight with consequent injury .

Legal r ights are established in recognition Of the
r ights Of all persons, and moral r ights and duties can

rest on no difierent bas is .

Under the common law an owner of land might
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Of opinion . Common law being the basis Of Amer i
can law,

it was natur al that the courts in the major ity
of states should follow the doctr ines Of that system.

But why a different rule in the common and civil
law

,
and which is r ight?

Sur face water accumulating and remaining Upon
the lands of a person may be detrimental to him, his

interest requi r ing that it be turned Ofi . But if he
turns it Off his own land onto his neighbors

’
land it

will most likely injure the latter . T he common law
evidently proceeds upon the theory that an owner
may do as he pleases, and that every other person
must look out for himself . The civil law recognizes
the injury that may be done when one in protecting
his own property does it to the damage Of another .

This makes it imperative upon the one who desires
to turn Off the sur face water from his own lands to
do it in such a way as not to back it up or thr ow it on
the lands of another .

The civil law would seem more consonant with r ight
and justice . If this be true, it illustrates how we in

Amer ica may draw from other systems those rules

which best conform to our ideas Of r ight.



XIHI .

JURISPRUDENCE AND IT S OBJECTS .

LEGAL RIGHT S .

‘ HAVING endeavored thus far in these discussions
to display the science of law,

as well as its funda
mental basis and its relation to the other sciences, it
is the purpose br iefly to set forth its objects .

In the language of Blackstone :
“
T he pr imary and

pr incipal Objects of Law are r ights and wrongs.

(1 Blackstone Com .

It will be found that the sole province of Jur ispru
dence and Of Laws, are Rights and Wrongs, and a

study Of the Science chiefly and natur ally involves
a classification Of Rights, Wrongs and ‘Duties. They
are seldom tr aceable to a distinct command but are

found in the reason of the common law . Although
the or igin of the common law has been a matter Of

gr ave inquiry, and is usually attr ibutable to custom
and usage, it will no doubt be conceded that it was
shaped and moulded from the daily transactions Of
life

,
and that in its inception or formation it c onsisted

in the application of the pr inciples of good sense to
the exigencies of each disputed case. The law which
defines the Rights is thus formulated and is intended
to mark off their limits

, and prevent the conflicts
which are continually ar ising in the daily life of men .

The law in the form of decisions of the cour ts not be
ing in the form of a command

,
but being merely a

recognition of a preexisting r ight, and the putting into
motion of the compulsory process Of the law

,
it is

,

therefore, necessary to keep in mind the fact that
291
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the precedents of the cour ts always par took Of the
spir it Of the times in which they were rendered
Says a learned wr iter :
We have the r ights and wr ongs

or iginating in that reason which rs the

common law,
but rarely traceable to any distinct

command . They are shaped and governed
by the every- day interests Of men and the purposes
Of daily life, and that the law which defines or

limi ts them is usually formed from them, and in

tended to mark Ofl their limits, and prevent the con

flicts which in actual life are constantly ar ising be

tween them. SO far from lying at the basis Of the
system and determining the form and contents Of
every r ight, the law Of a given case is usually the last
thing to be determined , and cannot be accurately
stated until the cour ts Of justice have measured the
relative extent Of the conflict r ights , and drawn this
line between them. The entire subject-matter
Of law falls into a classification of r ights and wr ongs
and duties.

’

(Professor Hammond, quoted in Kin

kead
’
s Torts

,
11 .

Jur isprudence is specifically concerned only with
such r ights as are recognized by law and enforced by
the power Of a State. We may, therefore, define
‘legal r ight

’
as a capacity residing in one

man of controlling, with the assent and assistance Of

the State, the r ights Of others.

“That which gives validity to a legal r ight is, in every
case, the force which is lent it by the State. Anything
else may be the occasion,

but not the cause, Of its Ob
ligatory character .

”

(Holland Jur .

We still frequently find used , and in law have some

mm .

times real occas ion to use
,
the terms,

“moral
“3“ “3"

r ight,
” “moral duty,

”
as distinguished from

“legal r ight,
” “

legal duty,
”
the distinction being that
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Of opinion Common law being the basis Of Amer i
can law, it was natural that the cour ts in the major ity
Of states should follow the doctr ines Of that system.

But why a different rule in the common and civil
law

,
and which is r ight?

Sur face water accumulating and remaining upon
the lands of a person may be detr imental to him, his

interest requir ing that it be turned Ofl
'

. But if he
turns it Off his own land onto his neighbors

’
land it

will most likely injure the latter . The common law
evidently pr oceeds upon the theory that an owner
may do as he pleases, and that every other person
must look out for himself . The civil law recognizes
the injury that may be done when one in protecting
his own property does it to the damage Of another .

This makes it imperative upon the one who desir es
to turn Off the sur face water from his own lands to
do it in such a way as not to back it up or throw it on
the lands Of another .

T he civil law would seem more consonant with r ight
and justice. If this be true, it illustrates how we in

Amer ica may draw from other systems those rules

which best conform to our ideas Of r ight.
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to display the science Of law

,
as well as its funda

mental bas is and its relation to the other sciences, it
is the purpose br iefly to set for th its objects .

In the language Of Blackstone : “
T he pr imary and

pr incipal objects Of Law are r ights and wrongs.

(1 Blackstone Com .

It will be found that the sole province of Jur ispru
dence and Of Laws, are Rights and Wrongs, and a

study of the Science chiefly and naturally involves
a classification of Rights, Wrongs and ‘Duties . They
are seldom traceable to a distinct command but are

found in the reason of the common law . Although
the or igin of the common law has been a matter Of

grave inquiry, and is usually attr ibutable to custom
and usage, it will no doubt be conceded that it was
shaped and moulded from the daily transactions Of
life

,
and that in its inception or formation

”

it c onsisted
in the application of the pr inciples Of good sense to

the exigencies Of each disputed case. The law which
defines the Rights is thus formulated and is intended
to mark Off their limits

,
and prevent the conflicts

which are continually ar ising in the daily life of men .

The law m the form of decisions of the cour ts not be
ing in the form Of a command , but being merely a

recognition of a preexisting r ight, and the putting into
motion Of the compulsory process of the law, it is,
therefore, necessary to keep in mind the fact that

291
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the precedents of the cour ts always par took Of the
Spir it Of the times in which they were rendered .

We have the r ights and wrongs
or iginating in that reason which rs the

common law
,
but rarely traceable to any distinct

command They are shaped and governed
by the every- day interests Of men and the purposes
Of daily life, and that the law which defines or

limits them is usually formed fr om them, and in

tended to mark Off their limits, and prevent the con

flicts which in actual life are constantly ar ising be
tween them. SO far from lying at the basis Of the
system and determining the form and contents Of

every r ight, the law of a given case is usually the last
thing to be determined , and cannot be accur ately
stated until the cour ts Of justice have measured the
relative extent Of the conflict r ights, and drawn this
line between them. The entire subjcot-matter
of law falls into a classification Of r ights and wrongs
and duties.

”
(Professor Hammond , quoted in Kin

kead
’
s Torts

,

“Jur isprudence is specifically concerned only with
such r ights as are recognized by law and enforced by
the power Of a State . We may, therefore, define
‘
legal r ight as a capacity residing in one

man Of controlling, with the assent and assistance Of

the State, the r ights Of others.

That which gives validity to a legal r ight is, in every
case, the force which is lent it by the State. Anything
else may be the occasion ,

but not the cause, Of its Oh

ligatory character .

”
(Holland Jur .

We still frequently find used , and in law have some

m :
times real occas ion to use, the terms,

“moral
“3“ “3" r ight,

” “moral duty,
”
as distinguished from

“legal r ight,
“
legal duty,

”
the distinction being that
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as maintained before the mediation of the cour t, is
S imply recognized and protected , and is now termed
a legal r ight? If it had not been legal before the
action it would not have been afterwards .

After all it may justly be contended that there is
no real difference between the “

r ight
”
and the

“
legal

r ight .
An i nquiryi nto the grounds or basis Of the legal

r ight
” would lead into the same line Of discussion

found elsewhere, viz .
,
it rests upon the mor al duty . SO

far as the phenomena or data of r ights are concerned
there is no difference between those legal, and those
which have not yet been defined and recognized by

The real difference
‘between legal r ights , and

Rights,
”
is in the power Of pr otection or enforce

ment .
If one is depr ived of the possession Of his personal

property by the wrongful act Of another , who will not
respect his r ight, and yield peaceable possession upon
demand

,
the owner cannot resor t to for ce and violence

to protect his r ights . The interests Of society forbid
such‘

a course, consequently the state has provided a

way for enforcing r ights .

In some countr ies the word r ight is regarded
as expressing Law in the abstract . This is true Of
the continental countr ies which adopt the pr inciples
of natural law in their system of law .

It is claimed that this tends to confusion
,
it being

necessary to resort to such phrases as Objective”

and
“
subjective ” Right, so as to distinguish between

Law in the abstract, and Law in the concrete. Right
”

with the Germans , the Italians and the French
, em

braced the idea Of compulsion, Of physical power , a
legally protected interest . (Holland

’

s Jur isprudence,
73, T he dividing line between the

“moral
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r ight and the legal right rs the physical force Of
the State, whose function IS to recognize and protect
the r ights of its citizens, and thus preserve peace and

order . The ac tion of the State results in the creation
Of Law. T he State says that a cer tain cour se Of ac tion
is r ight, and by its processes compels par ties to pur
sue it, by paying money, yielding up proper ty, or

doing Specific things. T he State by its act both
sanctions and commands,

”
or more appropr i

ately, compels.

T he physical power Of the State, therefore, marks
the boundary between the Abstract Science Of Ethics
and the Concrete Science Of Law Much time and

space has been occupied in discussing the problem
whether laws precede Rights, or whether Rights
precede laws. I suppose it must be conceded, as it
has been S ince the Middle Ages, that the sanction Of
the law does not conver t morality into . law; but it
would seem equally true that the entir e history Of
law has been a development from r ights previously
conceived .

T he nature of the “
Legal Right having been ex

plained its composite parts may next be considered .

Fir st, of necessity, there must be some one in whom
the r ight vests capable Of claiming and enfor cing it;
its Object or purpose must be something which the
law will sanction or recognrze; there must be some
act to be done or forborne by another , all Of which
is determinable by that branch of law known and

designated as Substantive Law; and lastly, all

the conditions and facts must exist that will confer
the r ight upon the one in whose favor it exists to re

sor t to the branch of Law called “Adjective Law.

”

This presents a topic Of importance, viz : Rights
in Substantive Law,

”
and Rights in Adjective Law,
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T he Person in whom the Right resides may be a

Natural or Ar tificial one.

In modern Amer ican Jur isprudence it is perhaps
needless to recount the history Of the thoughts Of men
and nations in respect to what a Person in law is,
in view Of its fundamental law. T he absolute and

equal freedom of all persons at bir th is a pr imary
pr inciple Of Amer ican institutions, pr oclaimed with
independence and incapable of abrogation
A person while ordinar ily held to embrace only a

living human being, as used in our constitutions
for certain purposes is held to sometimes mean ar ti
ficial persons.

In the ear ly common law an infant in centre se

mere was considered capable Of possessing cer tain
r ights, and hence might be classed as a person . (1
Blackstone Com. 130 ;Holland

’
s Jur . 83,

With Amer icans the personality of the infant is
not recognized until independent circulation is es

tablished . (Dietr ich v . Nor thampton,
138 Mass. 14;

52 Am. Rep. A person is defined in jur istic
wr itings as a human being, invested with the condi
tion of status.

Status is an incident Of Persons of which there are

several kinds, in reference to which there is the fOl
lowing division Of persons : infants, adults, male,
female, mar r ied, single, compos mentis, non compos
mentis, citizens, aliens .

Status then is an impor tant matter to be consid

ered in the ascer tainment of Rights and Duties.

For the purpose of the creation of contractual r ights
the law ad opts cer tain rules relating to capacity.

The parties to be capable of enter ing into a binding
contract, must not only be competent but must be
free to act as well. Infants, (as to some) imbeciles
and insane persons are incapable of enter ing into con
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conception (see Andrews
’ Amer ican Law, sec .

and in the practical application the courts make a

distinction between the Right and the P r oper ty, keep
ing the

“
legal r ight separate and distinct from its

tangible Object— viz .

— Proper ty . (Letts v. Kessler
,

54 Ohio St . 73, 85 ; Kinkead on Tor ts,
Property in its legal signification means only the

r ights of the owner in relation to it . It denotes a

r ight over a determinate thing . Proper ty is the
right of any person to possess, use, enjoy and dispose
Of a thing . (Id. ;Wynehamer v . People

,
13 N . Y . 388,

433;Rigney v . Chicago, 102 I ll.
T he proper mode of identifying and classifying

r ights is according to their Objects, or according to
the persons liable to the duties or Obligations that
cor respond to the r ights.

The matter of classification of Rights per tains to
the philosophy of the law . There was no classifica

tion of r ights found in Roman law
, and we look to

Hale and Blackstone for the division recognized in
the common law .

‘

And here weare reminded of the absolute necessity
of a treatise to which neophytes in law may turn for
a knowledge of its elements, r ather than putting them
out to sail on the vast sea of precedents, even under
the guidance of a competent pilot .
According to modern views there is one great class

Of r ights, viz : Rights Of Persons, embracing Civil
r ights which may relate or concern the Person , or

his property r ights. In the ear ly history of Jur is
prudence when the division Of “Rights of Things

”

was generally acquiesced in
,
much impor tance was

attached to the term “Things
” which was regarded

as a comprehensive term , embracing all Objects Of
Rights indiscr iminately, whether Of tangible exis

tence or not.
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T he term Right of Property, as already explained,
is the most appropr iate expression to designate that
class of Rights having for their Object the innumera
ble tangible and intangible r ights .

Much confusion will be avoided if the distinction
between the term “property ” as comprehendn the

r ight, and the terms
“
land ” or

“
chattel ” as the - sub

ject of proper ty, is Observed .

”

Some attention may too, be given the classifica

tion of Rights into
“Absolute and Relative” which

was the product of Blackstone, and was the prevail
ing theory Of all wr iters of his time as well as of those
Of other Continental nations.

This d ivision or classification was the natural out

growth Of the prevailing sentiment Of the times as

to what was the basis of law which has already been
touched upon in these discussions, viz : that natural
law is the foundation Of law,

and is but the embodi
ment of the pr inciples of ethics .

The theory was that in a state of nature, and before
society was organized, men as individuals

, and with
out regard to their relation to others possessed cer tain
r ights proper ly designated as

“Absolute With SO

clety as an existing
“
state or fact, and no histor ian

leaving any record of a time when there was no soci
ety, the picture of Blackstone of a condition of man

in a state of nature falls Shor t Of illustration .

- The Bible truth : “Man liveth not unto himself
alone, has been the controlling pr inciple, S ince the
creation o f the wor ld, Observance of which is con

ducive to happiness . Among the ruder tr ibes which
had no governments, they had their own laws and

their chiefs.

The golden rule has ever been to give and take , to

do unto other s as we would wish them to do unto
us . What r ights we may have then ,

have a lways
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been those which we can exer cise with due regard to
those about us. In a crowded conveyance the seats
Of which are all occupied while others are standing,
there is no law to prevent the one standing from oc

cupying the seat of one who temporar ily absents h
'

self therefrom,
but we rarely see it done.

Upon enter ing society each one gives up part Of his
liber ty, as the purchase pr ice Of the superi or advan

tages Of society . Statesmen and judges have ser i

ously questioned the r ight to do as one sees fit. T he

law of nature contemplated that we Should live as

members of society, and it is the natural duty to con

tr ibute to the necessities Of societies. It is a pr inci

ple Of natural law, or as or iginating in municipal or
social institutions, that the r ight Of man in his con

duct and In the use of his proper ty is restr icted by a

due regard to the equal ri ghts of others. (Snyder v.

War ford, 11 MO. 513; 49 Am . Dec . 94;Kinkead on

Tor ts,
Mr . Justice McKenna said in a recent opinion : It
would be tr ite to say that no r ight is absolute. S ic

tion . (Orient Ins . CO. v . Daggs, 172 U. S .

As members of society, in the relation Of its mem
bers to each other and to the state, citizens have
cer tain ri ghts Of which they cannot law q y be de

pr ived either by our fellow citizens or by the State .

If man may asser t a r ight against the wor ld and

against the State, and cannot be depr ived therefrom,

it may be called Absolute without great violence to
the logic of Jurisprudence.

For many years the classification of Rights into
Absolute and Relative has been assailed on both

sides of the water as unsound .

l But as our law was

l T he wr iter haa comider-ed thia at length mon omer- work m an

T ort-J R .
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or seizur es, no immisonment for debt except in cases

of fraud . Pr ivate proper ty Shall ever be held invio
late. Contracts Shall not be impaired .

NO act of legislation ,
no act of public Officials can

depr ive citizens Of any Of these r ights. IS not that all
that Blackstone meant when he classed the r ights of

Personal Liber ty
,
Secur ity, etc .

, as absolute . He
meant that under no guise of power , no forms Of

government could these r ights be taken away . With
this understanding there can cer tainly be no Objec
tion to classing them as

“Absolute,
” because they are.

It is contended that in a state of society all r ights
are relative, because one has such related r ights only
as regards the r ights of others . But when we may
asser t these r ights against all members of society as

well as against the State or government, why may
not they be called “Absolute Rights Neither the
people nor the State can take them away . And

though in England the people did not come together
and enter into a compact between themselves reserv

ing cer tain r ights, and although under monarchial

governments the King and the Par liament possess
absolute power , yet the people arose in their might,
asserted and demanded their natural and indefensible
r ights, proper ly classed by Blackstone as Absolute.

We have the absolute r ight of life, liber ty and secur ity
whether in or out of society .

There are other r ights which have always been classed
as Relative, and which only come into existence when
we enter society and are to be exer cised only in our

relations with our fellow members, that no better
word than “Relative ” may be coined to express it .

On this designation ,
in the language of the politician

and statesman we feel like “
standing pat.

”

What were termed by Blackstone, and which have
Since always been regarded as Relative Rights are
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clear ly distinguishable in their nature from those
classed as

“Absolute .

” They, therefore, should be

differently designated . A compar ison Of those r ights
styled Relative with those which are considered Ah
solute demonstrates at once why they were so named .

The r ights which exist by vir tue of the domestic rela
tions can arise only when that relation is formed .

There are both common law and Statutory relative
r ights . The r ights involved in the domestic relations
are examwes Of the former , while injur ies caused by
death by wrongful act, and by sales of intoxicating
liquor are illustrations Of the latter .

An endeavor will now be mad e to explain and ana

lyze Rights in Personam and Rights in

Rem . These terms have been used to
indicate a division of r ights which are in

every way complementary
,
one to another . By r ights

in rem is meant those which are available against
the whole wor ld , or at least, an indeterminate por
tion thereof . By r ights in personam are indicated
those which are available against a par ticular or defi

nite person or body of persons . In the last class are

found all contractual Obligations and in the other
nearly all the r ights a breach of which constitute a

tor t.
T he discovery of the Pr imary Right is the first

m PM
essential in resor ting to law. It is deter

m3“ mined by recourse to substantive law, and

when violated gives r ise to a r ight to use the ma
chinery of the ad jective law for its redress . The two
r ights are clear ly distinguishable and the distinction
is sometimes impor tant . A limit is placed upon the

exer cise of the r ight to resor t to the processes pro
vided by adjective law for redress of wrongs, and

fur ther , the law requires that the r ight shall be ex

ercised only in such places as are provided may be.
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There is a class of r ights which do not need the sanc
tion of the cour ts to render them legal. They may
not be self - enforceable, they may need the compul

sory process of the cour ts to compel recogni tion or

enforcement, but they are from their inception ante
cedent legal r ights. These are Obligations resting
upon contract . All such contracts as are executed
in conformity to previously declared law,

either statu
tory or judicially made, may proper ly be considered
as giving r ise to legal r ights . And if there be a breach
the cour ts S imply lend the for ce of the government to
their enfor cement . All contracts falling within the
Operation of the statute Of frauds, all negotiable in
struments fall within this class .

When a contract is executed in conformity to law,

and is not tainted with illegality, and a controversy
ar ises, the cour t merely enforces its terms in favor of
one par ty or the other . The law presumes the valid
ity Of such contracts.

Immediately upon the formation of such contract
legal r ights ar ise . In case of a breach on the par t of
one of the par ties, a new r ight ar ises in favor of the

other to enfor ce his r ight in the cour ts of law.

Rights are also discussed by jur isprudents under
ommrm . the head of Obligations .

”

In Roman law are found, Obligationes ex con

tractu and quasi ex contractu and Obligationes

ex delicto ” and
“quas i ex delicto .

Professor Holland makes what he terms a rad ical

distinction of r ights into those existing or not existing
antecedently to wr ong- doing .

An obligation and hence a legal r ight ar ises either
by the direct agreement of the par ties, or they ar ise
from facts to which the law aflixes cer tain results

and imposes cer tain duties . The latter may consist
in contract Obligations, or those ex delicto.
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LEGAL ETHICS .

POINT S OF PROFE S S IONAL CONDUCT .

As a fitting sequel to the discussion Of Jur ispru
m m m dence

,
Law and Ethics, in the foregoing

Introductory pages, the subject of Professional Ethics will
now be br iefly considered . T he natur e of law being
such as I have outlined in the fir st par t of these pages,
it would seem not foreign to the discussion to con

sider the subject of professional conduct . Some claim
that Professional Ethics is a matter of individual
conscience . This is true to some extent

,
but there

is to be found a general sentiment among lawyers as

to what cour se of conduct should be pur sued in re

spect to many matters coming within the range of the
profession .

E thics in its relation to law and lawyers Should re

ceive attention in Law Schools analogous to that given
Ethics in the Ar ts College .

In the following lectures some points of professional
conduct on the par t Of attorneys and counsellors in
their relations to the cour t, to their clients, and to the
public, wi ll be consider ed .

Having considered the pr inciples of Ethics in r ela

tion to Law,
and Shown what relation they

bear to each other , attention will next be
directed to the qualities that seem essential

to constitute an ideal lawyer . By reason of the
nature of the subject with which lawyers must
deal, the data of law being moral pr inciples as we
have seen,

it
'

follows that no vocation or calling de
307



308 LEGAL ET HICS .

mands men possessed Of greater moral stamina than
does the legal profession
T here are two points to be Observed in the con

sideration of the character istics and qualifications Of

the ideal lawyer , which are as follows :
Fi r st

,
His duty as a student and scholar in per

forming his par t in the impor tant work of the In

terpretation Of the Law
T he S econd , Relates to his duties in his intercourse

with society, with his clients
,
with the profession of

which he is a member , as well as the duty which he
owes as an Officer Of the cour t .
Directing attention to his duty in the matter of

the Interpretation of Law,
too much stress

cannot be laid upon the necessity of mak

ing a careful study of the science of Ethics
and Jur isprudence. It is from these two sciences
that he must dr aw the cor rect pr inciples to be ap

plied in the solution Of practical problems . Having
uppermost in his mind the truth that Morality Should
be the basis Of law,

it is plain that his duty lies in
the direction of ascer taining and developing the moral
precept, which Should have controlled the acts Of

men, and which is to be adopted and followed by the
cour t in deciding controversies.

Can it not truly be said that lawyers too frequently
do not keep this In mind and do not always realize
the impor tance of their mission in the matter Of the
interpretation Of law
An evenly balanced and well educated lawyer , in

near ly all instances, by a careful consideration and

study Of the facts in the par ticular transaction, by
resort to sound reasoning and logic, and by the ap

plication of cer tain fundamentals of the law,
can

ar rive at a just conclusion respecting the r ights of

par ties wi thout resor t to the books . When he con
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As Justice Sharswood says : T he par ty has a r ight

to have his case decided upon the law and the evi
dence

,
and to have every view presented to the minds

Of the judge, which can legitimately bear upon the

question . This is the Office which the advocate per
forms . He is not morally responsible for the act Of
the par ty in maintaining an unjust cause, nor for the
er ror Of the cour t, if they fall into er ror , in deciding
it in his favor . The court or

' jury ought certamly
to hear and weigh both S ides and the Office Of the
counsel is to assist them by doing that, which the
client in person, from want Of learning, Bxper ience,
and address, is unable to do in a proper manner .

”

(Sharewood , Ethics,
Mr . Warvelle, in answer ing this charge; states that
as a matter of fact, in the great major ity of litigated

cases, even after a careful hear ing of both Sides, it is
difficult to say on which side the legal r ight lies. Yet

these self- appointed censors continue to upbraid the
lawyer s because they refuse to - usurp '

the functions
of the judge and decide in advance

, upon ex parte

testimony, who has the r ight Of the cause . This
is not the Office of the advocate . His function is
not to make decisions but to pr ovide mater ials
from which others may make decisions.

”
(Warvelle,

Ethics, 27
It is almost an impossible task to demonstrate the

unsoundness Of this claim to those who make it
, be

cause Of their lack of knowledge of law, some knowl
edge being essential to enable one to pr oper ly appre

ciate the matter .

The claim is refuted on the par t of some by the
argument that

“ the lawyer
, who refuses his profes

sioual assistance because in h is judgment the case is

unjust and indefensible, usurps the functions Of both
judge and jury .

”
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Such an argument will answer very well in some

cases but not in others. In cases where it is per
fectly clear beyond dispute ,

either upon the facts or

the law
,
that the client’s cause is unjust

,
or in the

wr ong, then the lawyer Should decline service. But

in cases where there is reason for doubt, SO far as the
law is concerned , although counsel’s Opinion thereon
may be rather against his clients, still he may be in
the wrong, and there is no impropr iety in his accept
ing employment and in presenting t he cause.

Again, the law may be against the client upon one

proposition , and upon some other phase of the case,
be with him.

“Every case must, to a great degree,
depend upon its own circumstances; and it
will Often be hazardous to condemn either client or
counsel upon what appears only . A hard plea— a

sharp point— may subserve what is at bottom an

honest claim,
or just defence .

”
(Sharswood , Ethics,

It at once becomes apparent how necessary it is
for lawyers to be SO trained as to have a

keen perception of the moral duties Of life,

fififi l ’ and be able to clear ly distinguish between
r ight and wrong, as their duties lie chiefly

in ascer taining and maintaining the r ight, and in

preventing the wrong . If one is unable by reason
Of previous condition and education to form proper
conceptions of the duties which men owe each other ,
and has not the moral courage ,to insist upon a per

formance Of them,
he had better not enter the Law.

For of all professions that need pure, Upr ight and

honest men , it is the legal profession . There is no

calling in which SO many temptations beset the path
to swerve one from the str ict line of integr ity, and

in which SO many delicate and difficult questions Of
duty are continually ar ising . A high- toned morality
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is just as immratively necessary in the profession of

the law
,
as it is in that Of the ministry; the moral

courage of the lawyer must be Of a substantial nature,
because of the many temptations that are thrown
in his way. Not only does the lawyer need to have
this moral courage to keep his own soul clear , but
for a still greater reason . A lawyer without pr inci

ple, without conscience, and without morality is a

dangerous citizen
,
and should not be intrusted with

the impor tant duties involved in the administration
of justice . For the welfar e of the general public,
therefore, the lawyer Should be a pure, upr ight and
honest man .

A lawyer who is conscientious and understands the
full measure Of his duties, will not advise a client to
take steps to cheat or defraud . It will be acknowl

edged that lawyers sometimes do things wholly at

var iance with pr inciples Of r ight and justice . But

why? Because there is a lack Of training before and

after they have commenced the study Of law. In

the ear ly stage Of legal education, young men should
be urged not to neglect their moral, legal training;
they should always hear in mind that a high- toned
moral characte r is an essential par t of their legal
education . We should have men at the bar who are

pure;men Of strong moral char acter , who cannot be
swayed in their determination in r ight doing . We

not only must have lawyers with these qualities, but
we must select judges possessing the same qualifi

cations.

Justice is the goal sought in all legal disputes.

Justice is said to be the general dictate or result of the
proper and well- balanced action Of all the aflections.

Justice in action is render ing to each one his dues
according to a standard dete rmined by his char
acter , his needs, and our power and relations to him.
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Students of law while in the pursuit Of their studies
lay the foundation for the reputation which they are

thereafter to achieve
,
and should not neglect the moral

Side Of their char acter . The position which the student
is to assume as a member Of the bar , may largely
depend upon the nucleus which is formed in his

student days .

NO one can expect to succeed in any calling unless

“m mm
he is str ictly honest in all his dealings with

mar men . This is true especially of the legal
profession . In the language Of a distin

guished jur ist :
“The law is not, as supposed by many

ignorant people, a mere system of tr icks and devices
by which cunning succeeds

,
and an abili ty to use

forms of the law prevails over honesty and justice,
but it is a system devised and per fected by the wisdom
Of ages for the enfor cement Of r ights and the attain
ment Of justice .

” If a lawyer is not honest his clients
will readily discover it and he will lose them. A
dishonest lawyer cannot have the same standing or

influence with the cour ts as will an honest one, and

hence cannot have the same success in winning cases.

It (the law) is not per fect and cannot be SO long as

judges and jur ies are human
,
but it is the best and

nearest per fect that civilized man has been able to
create . In its practice and administration there is
not

,
and never has been

,
anything as cunning as

str aightforward truthfulness and honesty. T o one who

aims at success
,
it is the very essence of wisdom to

adopt truthful and straightforward methods, and they
will

,
as they generally have, defeat cunning and

falsehood .

There are unworthy members in the profession as

there are in all others
,
but they are despised by the

cour t and by their brethren
,
and only in r are in

stances are successful in gaining even a pecuniary
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reward . Such a character and such a reputation
will only attract rascals and violators Of public law,

who seldom have any means .

“The shor test road from the beginning Of practice
to complete success is the direct and straightforward
onef

"

Under this topic reference is made to the fami liar

m “ 0 ,
statement that : “The characte r of the bar

{3322{21. is but a reflex of the character of the com
m”‘

munity . T he lawyer is pretty much what
the laity makes him .

”
(Warvelle on Ethics,

“
An unscrupulous bar could not exist in a high
minded community; and if anywhere a cor rupt legal
profession is to be found it is to be found in the midst
of - a cor rupt and cor rupting people .

”

(Id .; Commr s .

Rept. N.
» Y . Code Civ . P ro . We earnestly

dissent from such expressions;such admissions should
not come from lawyers. They are leader s of men

,

not follower s . They are or Should be thoroughly
educated in the science of Ethics and Jur isprudence,
and should be so well grounded in sound mor als as

not to lend their services to any cause that is not

just . It is not only their duty to advise what should
be done, but to insist that, if it is not done, they shall
not be parties to the transaction . These pr inciples
should be bred in lawyers dur ing the acquirement of
their education . And in this twentieth century it
is believed that the lawyers of the better class are

controlled by these ' pr inciples . There ' may be some
weak ones who will yield to the temptations set before
them by their clients

,
but they are in the minor ity“

' It has long been the prevailing sentiment among
lawyer s that personal solicitation Of busi
ness is in violation Of the professional

‘Judge J . H. Courtright, Of Supreme Cour t Of Illinois, to class of Dixon

College Of Law .
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code Of ethics. T h is rule came about by reason Of

the distinction former ly observed between Attor

neys” and
“
Bar r iste rs.

”
T he latter were to be sough t

only because of their learning and skill
,
it being un

dignified to seek employment in any manner . This
feature of the code of ethics still clings to the prO

fession ,
it being considered that the lawyer can do

no more than to announce to the public that he holds
himself out as a practitioner , by publication Of a

professional card in a newspaper . But this method
is not followed or favored to great extent .
Mr . Warvelle takes a sensible view Of the matter

as follows
If we are to regard the profession of law as a

legitimate means of livelihood and not as a mere

honorary occupation ,
then it should be governed,

in the main
,
by the same rules and subjected to the

same tests that are applied to other honorable call

ings, and , if this be true, there can be no well grounded
reasons for denying to the lawyer the same oppor

tunities for acquir ing practice as are Offered to men

in other walks of life . Nor is there any impropr iety
in a respectful solicitation of business from fr iends
and acquaintances

, or even from the general public .

”

(War velle on Ethics,
The ethics Of the legal profession forbid that an

attorney Should adver tise his talents or his

rag-
“
l
“
a Skill as a shopkeeper adver tises his wares.

”

T o encourage, by adver tisement, divorce liti

gation is considered most reprehensible, because the
mar r iage relation is too sacred ; an adver tisement by
an attorney is calculated to encourage people to make
application for divorces who might otherwise have
refrained from SO doing . An adver tisement that di
vorces may be legally Obtained very quietly, good
everywhere, is against good morals, a false representa
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sometimes interposed with full knowledge Of its

groundlessness, a nd with the expectation that it w ill
be over ruled , and for the purpose only Of delay and

to annoy the adversary . After this a gener al denial ,
without ver ification,

may then be filed
,
which will

require a motion to be made to str ike it from the
files. Such a step is improper because a general
denial is a pleading of fact, requiring ver ification,

and it is tantamount to saying that all that the plain
tiff has stated is not true .

Again for counsel to delay the prosecution of a

cause at the request of counsel for his adversary, if
the delay be ser iously prejudicial, is clear ly improper .

It is said that the lawyer may assist in giving a

high tone to public sentiment in the matte r
Of the exemption laws; that he Should not

assist a debtor with ample means to pay, to harass
and worry a creditor ;that he should advise the client
to give all that he can to h is creditor

,
whether

the creditor can force him to do so or not. That
pr inciple of ethics is seldom car r ied into practice

,

nor do many follow the doctr ines of our Savi our when
he said

,
in h is sermon on the mount

, undoubtedly
refer r ing to exemption law :

“
And if any man will

sue thee at the law and take away thy coat, let him
take thy cloak also .

”

Our exemption laws are founded upon pr inciples
of public policy, not so much in the interest of him

in whose favor the exemption is made, as in the in
terest of the public welfare and good government that
its citizens Should not be str ipped of their last do llar ,
and thrown upon the mer cy Of public c har ity . It is
better that a creditor Should lose something r ather
than to throw a poor man with a family out in the
cold . The lawyer should guard the exemption r ights
Of the citizen . (Sharswood , Leg. Ethics.)
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Should a lawyer by any act
,
word, or by any tacit

i m a m ,
acquiescence in any way counsel, aid , con

sent, or be a par ty to a fraudulent convey
ance? This self- proposed inter rogatory

.

is readily
answered by saying that the lawyer is violating
his professional Obligation by assisting in the execu

tion Of a fraudulent conveyance or in cover ing up
proper ty by a debtor from his creditors. The man
ner in which property may be conveyed fraudulently

,

or in which property may be secreted or covered so

as to prevent creditor s reaching it is as var ied in its
forms as the ingenuity of man may devise . It is well
under stood that cour ts, and especially courts of
equity

,
do not undertake to define fraud because Of

the fact that if a definition were formulated
,
it could

not be comprehensive enough to cover the innumerable
phases of fraudulent acts . It will be well to bear in
mind just what a fraudulent conveyance is so as to
determine the duty of counsel with respect to trans
actions falling within the term . A fraudulent con

veyance, such as is condemned by law
,
means one

which is made by a debtor for the express purpose Of
cheating or defrauding a creditor

,
without valuable

or adequate consider ation ,
and sometimes even with

consideration
,
and sometimes even as a proper con

sideration, to a grantee or other per son who has
knowledge of the fraudulent intent and purpose of
the person making the conveyance or committing the
fraud . In such a transaction the two minds of vendor
and vendee , so called

,
meet in a common fraudulent

purpose , and, therefore , the fraud entirely vitiates the
transaction . But if the gr antor or vendor Of proper ty,
real or personal, sells property for an inadequate con

sideration
,
solely and expressly for the purpose of

placing it beyond the reach Of creditors, without any
knowledge on the par t Of the gr antee or vendee that



320 LEGAL E T HICS .

such is his purpose, then there is no fraudulent con
veyance, but on the contrary the grantee or vendee
is an innocent person, and even though he has pur
chased for an inad equate consideration he is pro

tected as a bona fide purchaser , and cannot be made
to suffer for the fraudulent intent Of a grantor or

vendee .

In respect to the duty Of an attorney in either of

the foregoing illustrations, it is per fectly plain that
he should not in any wise countenance either trans
action . It is just as much a violation Of his ethical
duty

, to aid a grantor in an illegal purpose not com

municated to the grantee, as it is to aid the grantor
when the fraudulent purpose is within the knowledge
Of the grantee.

Sometimes it is desired by clients and par ties in
terested in making assignments by insolvent persons,
for the benefit Of their creditors to hold out some of

their proper ty from the assignment, and it would be
a violation of the duty of counsel if he in any wise
par ticipated in such transactions.

In consider ing the duty of the advocate with te

spect to the defense Of persons charged with

h m “ cr ime, quite a different problem is presented ,
than in the prosecution Of such persons

,

Every person charged with a cr ime is guar
anteed by our constitutions a fair and impar tial trial
by a jury of his peers, and that though he be inno
cent Or guilty . This is an ancient and time- honored
pr inciple . Blackstone said : “Let the circumstances
against the pr isoner be ever SO atrocious, it is still
the duty of the advocate to see that his client is con
victed according to those rules and forms which the
wisdom Of the legislature have established as the best
protection and secur ity of the subject .” Another
English wr iter says : From the moment that any
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One Old English case will be related . A wealthy
citizen stopped at a tavern in the country, accom

panied by his manservant who was the dr iver of his

coach, both of whom put up at the tavern . T he

wealthy Englishman met at this tavern two other

gentlemen with whom he formed an acquaintance,
and spent a very pleasan t evening. Upon re tir ing,
the two gentlemen and the Englishman occupied
rooms ad joining each other . After all had retired
and the house was per fectly quiet, the two gentle
men who occupied the room ad joining the English
man, were aroused by a noise in the latter ’s r oom,

and rushing into it, there found the propr ietor Of the
tavern in his night clothes with a light in one hand
and a very large butcher knife in the other , which was
covered with blood , bending over the bed in which
the Englishman, breathing his last, lay. Suspicion
of course rested at once upon the propr ietor

,whowas

found with the knife in his hands, and nothing could
be more conclusive than that he was the guilty man .

T he extreme moralist might say that a lawyer ought
not to defend the tavern keeper because he could not
help but believe him guilty, the circumstances being
so conclusive . Yet the result of that case Showed
how dangerous it sometimes is to rest on suspicion
and belief. It turned out that the tavern keeper was
not the guilty man although he was hanged for the
crime, protesting his innocence to the last . After

the execution it was found that the Englishman
’
s

manservant or coach- dr iver was the one who com

mitted the murder , and had escaped from the room
before anyone came in ; that the tavern keeper was
alarmed at hear ing the groans of the dying man, and

grabbing a lamp, and the only weapon of defense
which he could find , viz . , the butcher knife, rushed
into the room, and here he was standing in amaze
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ment over the dying man,
in his excitement

,
having

dropped the knife upon the bed , which became covered
with blood . The real murderer , the coachman ,

con

fessed upon his deathbed .

Another case may be given a passing notice; one
which occupied much attention of the Amer ican and

English wor lds, namely, that of Mrs. Maybr ick , con

victed Of the murder of her husband many years ago.

Amer icans have justly censur ed English justice for
what they believe to have been the wr ongful con
viction Of one Of our Amer ican subjects. A beautiful

,

cultured , highly connected ladywas convicted Of being
the murderess of her husband , upon the most dan

gerous, conflicting and uncer tain evidence . English
author ities finally had sufficient cour age to commute
her death sentence to life impr isonment, and afte r
many years of impr isonment finally granted absolute
pardon . She was, however , almost tor tur ed to death
by solitary confinement for a cr ime, the conviction of

which seemed unwar ranted by the evidence, and to

have been brought about by the tyranny Of an Eng
lish judge, who was in his dotage and really mentally
unbalanced , and under our Amer ican form of govem
ment could not have occupied such a position . T he

judge was seized with a frenzy because he thought
this Amer ican woman had been untrue to her mar
r iage vows, and delivered such a charge as to convince
the jury that they Should find her guilty . Those
who have ever given this matter any attention will
remember that it was claimed that Mrs. Maybr ick

’
s

husband died from the effects Of arsenic . The verdict
of guilty could not be sustained on any other ground .

T he suspicion of Mr s . Maybr ick
’
s complicity con

sisted Of the fact that arsenic had been found in his
body

,
that arsenic was found in his medicine, in his

victuals
, and it was supposed that she had poisoned
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him . Such circumstances necessar ily militated against
her . Yet a lawyer should not hesitate upon such

evidence. It turned out in her tr ial that the medical
exper ts could not by a careful toxicological study Of

the case determine whether the death was caused by
the amenic ; it was also shown that Maybr ick lived
on arsenic, that he had it everywhere,— in his pockets,
in his house, in capsules, powders and solutions, and it
was not Shown in the tr ial that Mrs. Maybr ick ever
anywhere procured any arsenic Upon such evidence
it was unreasonable to render a verdict against Mrs.

Maybr ick unless it rested solely upon suspicion . Yet

the verdict was guilty, and this once beautiful Amer i
can lady, who was related to a Chief Justice Of the
United States, and to other prominent Amer ican peo

ple, remained for years in a solitary English pr ison
cell for a cr ime the evidence of which did not prove
her guilty; and this in spite Of the request of the

United States Government through our President,
as well as petitions from many prominent Amer ican
and English citizens;and in spite of the fur ther fact
that some villain had wr itten a confession that he,
aided by the servants Of the house, put the amenic

in the medicine and the victuals as spite work against
Mrs. Maybr ick . Surely this was a travesty upon

These two instances have been mentioned merely
to illustrate how dangerous it sometimes is for a

prominent lawyer to refuse to defend a pr isoner
,
thus

assuming the functions of judge and jury, and preju
dicing the interests of the pr isoner .

Another and more stri king illustration Of the duty
Of the lawyer to defend a pr isoner at the bar , is the

case Of Czolgoz , the assassin Of our late beloved Presi
dent, William McKinley. This was one Of the most
uncalled for , heartrending, cruel murders recorded
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fer red against him. Nothing could be more pernicious
or misleading What his belief may be is
wholly immater ial

,
and while it is true that he may,

under cer tain circumstances
,
enter a nolle pr osequi ,

yet this is done, not because of his belief in the inno
cence of the accused

,
but as a measure Of public policy

and for the purpose of saving the public money, m
cases where it becomes evident that the accused can

not be convicted .

”
(Warvelle, Ethics,

On the other hand
,
it would seem to be a reasonable

conclusion that where the prosecutor , upon investi

gation and from the available testimony, becomes
satisfied that a conviction could not be secured , it is
proper and commendable to so repor t to the cour t,
and dismiss the charges.

The effect Of the extraordinary processes Of the
cour ts, improper ly resor ted to, are frequently

Improper
Resort to disastrous to the r ights of parties in interest .

h tm rdlnnry
of m in": Among such are temporary injunctions, re

ceiverships and attachment proceedings .

Lawyers know what these are for and when they
should be used, and to misuse them is unprofessional .
A lawyer should not permit a client to stultify his
conscience and to sue out a wr it of attachment with
out just gr ound . Nor Should he pursue the remedy
Of injunction and receivership without justifiable

gr ounds, and when necessary to protect and preserve
the r ights Of his clients. In such matters he should
be fair with the cour t

,
laying before it all the facts

fully and fair ly, because he knows it to be a delicate
duty for the cour t to change the custody Of proper ty
or a business from its owner to that Of the law.

Rules for the development Of the testimony are

the best devices which our government has
been able to create for the development of

M a n y truth and to contr ibute to the due adminis
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tration of justice. They are placed at the disposal
Of the lawyer to be honestly and conscientiously used
for the purposes for which they were intended . T he

fac t has been previously noted that the Amer ican
rules Of evidence have been greatly improved as com

pared with the Old common- law rules. These im

provements have all been in the interest Of justice;
and a lawyer as a minister Of justice, and as an

officer Of the cour t, Should not abuse or misuse them,

merely for the sake Of gain to his client . If he does
he is not per forming his ethical Obligation to the

court, which can have no respect for the lawyer who
willfully violates the rules of evidence. These Oh

servations apply to all parts Of the examination Of
witnesses, improper ly propounding leading questions,
Ofl

'

er ing incompetent testimony, asking improper ques
tions accompanied by an argument intended for its
effect upon the jury, and the like.

T he purpose of excluding leading questions upon
direct examination was no doubt intended
in its inception to facilitate the develop
ment of truth . The existence Of the rule

,

together with its purpose, reflects in a measure
upon the professional integr ity Of the profession,
and resembles many times in its str ict application

,

by the unrelenting discretion Of the judge, the arbi
trary Canterbury rules.

T he rule proceeds upon the theory that a shrewd
lawyer by resor ting to lead ing questions would be
able to develop his case by lead ing his witnesses at

his will , the result Of which would be to distor t the
facts. NO fault is found with the rule in its general
Operation , because in the main ,

it does more naturally
develop the facts as they are. It would seem that the
discretion Of the cour t should be more laxative in
cases where it appears diflicult to extract the truth
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from a poor witness by permitting the use Of direct

lead ing questions . On the other hand, it cannot be
too strongly insisted upon that the examiner adhere
to the rule Of not lead ing his witness when it is un

necessary .

There is no more efficacious rule Of evidence than
that relating to cross- examination . Its de

n
t? S ign is the development Of truth . It is a

Examination.

power ful weapon in the cause of justice when
fair ly and proper ly used , a dangerous one when im
proper ly used . It militates against the one who

abuses it .
Much has been said by the moralist in respect to

the concealment by either par ty to a law

suit Of facts mater ial to the controversy,
fiffi fln and which if not concealed would mater i

ally aid cour t or jury in ar r iving at the
Either S ide.

tr uth . It is claimed that such a concealment
is as much a violation Of the oath as a deliberate
false statement;the oath is to tell the

“whole truth,
hence nothing Should be concealed .

‘ Mr . Warvelle

in his
“Ethics” considers this as visionary and

fanciful theor ies Of the moralists,
”
and states that it

is rejected in legal practice, going so far as to state
that in the manipulation of the formula for the pro
duction of testimony, one Of the delicate ar ts Of the
advocate, in the employment of such formula, is to
present only those matters which tend to promote
his cause and to suppress those which militate against
it
, and the examination Of witnesses is conducted with
this end in view . While the duty Of counsel, in ex

amining a witness, cer tainly is to elicit the truth,
and nothing but the truth, yet only so much Of it as,
in his judgment, may be calculated to benefit the cause

1 Mr . Warvelle, (Ethics) sec . 169 , cites on this point, Paley, Moral Philoso

phy, b. iii, c. 17 : Champlin. Ethics, 1 11;Wayland, Moral Science, $4.
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T HE BENCH AND BAR
,
AND T HE IR RELAT IONS .

THERE is no more responsible or dignified position

m on“
within the gift Of the government than that
Of Judge Of our Cour ts . It is

,
however ,

unfor tunate that it is open to public scramble
and par ty machination . It is likewise a misfor tune
that the salary is not such, generally, as to foster the
ambitions Of the best men . In the more populous
localities where larger incomes are possible among
lawyers, the best qualified men do not always seek
the Office . Although the men selected to occupy the
bench may not always be the best qualified at the

time Of their election , because Of lack Of previous
exper ience, they are generally good men,

capable Of
rapid advancement . The Bench is entitled to the

best work at the hands of the lawyers; the prepara
tion Should be SO thorough as to lay before the cour t
all the facts and the law necessary to enable the cour t
to ar r ive at a cor rect conclusion .

It is the duty of a lawyer to use the utmost good
faith and fidelity to the cour t . This he

1323. Should do for two reasons. One because his
position as an Officer Of the cour t demands

it, and the other is that by Observing this duty he is
advancing his personal welfare, as no one can suc

330
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cessfully practice before the cour ts unless he has the
personal respect and confidence of the judges. Coun
sel Should carefully study the law Of the case SO as

to fair ly present it to the cour t; he should acquire
the reputation Of always making careful resear ch into
the law SO as to gain the respect and confidence Of
the cour t; he Should make no misstatements of fact
or law

,
nor practice any deception upon

,
nor ever

fail to keep his word with the cour t . If he acquires
the reputation of having the respect and confidence
of cour ts and his professional brethren, his success
at the bar will be assured . An attorney Should never
take undue advantage of the cour t in social or fr iendly
intercourse .

It does not matter what personal opinion an at

mmw“
tomeymay enter tain of a judge on the bench,
as to his abilities, traits, char acter , or other

matters; it is, never theless, his duty in all inter
course with him on or Off the bench to Show great
respect for the Office Of judge, not out of consideration
for the personality of the court, but solely of the
office . It is never becoming Of lawyers to find fault
with or cr iticise the Opinions and views and acts Of

judges upon the bench, because the propr iety of the
office Of the judge prevents him from defending him
self against any str ictur es upon his Official conduct .
And it is a great deal better when you cannot say
anything good Of a man ,

not to say anything at all .

Any cr iticism mad e by the bar upon cour ts will tend
to impair public confidence in the administration of
justice

, and attorneys, therefore , should refrain from
publishing cr iticism of judicial conduct, especially in
reference to cases in which they have been Of counsel,
or when the conduct of a judge is necessar ily involved .

Sharswood ,
C . J in Ea: parte Steinman, 95 Pa.

St . 220 , said
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NO class of the community ought to be allowed
freer scope in the expression Of opinion as to the

capacity, impar tiality or integr ity of judges than
members of the bar . They have the best oppor

tunities Of Observing and forming a cor rect judg
ment

, and to say that an attorney can only act or

speak on this subject under liability to be called to
account by the very judges whom he may consider
it his duty to attack and expose, is a proposition too
monstrous to be enter tained for a moment under
our present system.

”

AS it is the province of attorneys to aid in the

interpretation of the law,
they may always cr iticise

the opinions Of judges.

T he Alabama and Virginia Code of Ethics provides
Courts and judicial Officers, in the r ightful exer

cise of their functions, should always receive the

suppor t and countenance of attorneys against unjust
cr iticism and popular clamor ;and it is an attorney’8
duty to give his moral suppor t in all proper ways,
and par ticular ly by setting a good example in his

own person, of Obedience to law.

”

“ T he utmost candor and fairness Should charac
ter ize the dealings with the courts and with

Condor and

“m each other . Knowingly citing an over ruled
case, or treating a repealed statute as in

existence— knowingly misstating the contents of a

paper , the testimony of a witness, or the language
or argument of opposite counsel— Offer ing evidence
which it is known the cour t must reject as illegal ,
to get it before the jury, under guise of alleging its
admissibility— and all kindred practices— are deceits
and evasions unwor thy of attorneys.

’

(Alabama and

Virginia Code of Ethics.)
T he citizens must respect the dignity Of cour ts,

but members of the legal profession owe a special
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Passion and wisdom are not good companions in
the life Of a lawyer

,
par ticular ly while en

mmfl gaged in cour t . Passion clouds the reason ,

and is in near ly all instances the cause Of
lawsuits. It being the province of lawyers to de
monstrate the truth and r ight involved in contr o
versies which have ar isen out Of the passion and

disagreement of the par ties, they cannot Share in the
feelings Of passion and prejudice Of their clients, and
expect the best results . True they must be in thorough
sympathy with the cause of the client

,
stand in his

shoes and maintain his r ights, but it his duty to view
with discr iminating care the conduct and feelings of

the client . It is only their legal r ights and wrongs

which concern the lawyer , and not their fr iendships
and animosities.

A good temper is an inestimable advantage to a

lawyer , Old or young; and whatever his position it
will car ry him

,
with comfor t and rapidity, over all

obstr uctions, to the end of his journey it will lengthen
his life

, as well as make it happy . A bad one will
strew his way throughout with thorns, and conver t
every one with whom he has to deal into an enemy,
and himself, in shor t into his greatest .

”

Mr . War ren (Law Studies) relates an instance where
he heard a judge in Open cour t utter a severe and

petulant sarcasm against a popular counsel. T he

latter , however , ready as he was , uttered not a word
in reply

,
but fixed upon the judge, for a moment

steadfast, unwaver ing look, a cold, rebukeful eye,
and then calmly proceeded with his argument, as if
he had not been inter rupted . He,— the judge— the

whole cour t, felt where the tr iumph was .

In making an argument to court or jury it Should
be remembered that an ordinary conversational tone
is more forceful than a sonorous voice. The lawyer
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is there to convince the cour t or jury Of the justness
Of his cause, and if he becomes excited and wrought
up to such a degree as to present his argument in
an impassioned manner , it loses its weight .
Unfor tunately, the view prevails among some (and

occasionally clients are found who believe)
um" that it is proper to make statements con
wi th

cernmg cases pnvately to judges, or to exer t
pr ivate influences upon them . NO more vicious pr ao
tice than this could be ad opted, and it is the duty
of counsel, not only not to engage in it himself, but
to discourage it upon the par t Of clients.

If, however , the subject Of a case is broached by
a judge it is diflerent. A judge of strong character ,
may engage in pr ivate conversation with counsel
about pending matters without danger .
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(Continued )

RE LAT ION T O CLIENT .

MUCH may be said, from an ethical standpoint,
with respect to the relation existing between

Per - ation
attorney and client . There are many im
por tant and interesting questions per taining

to this topic, some Of which will be br iefly considered .

First, the relation must be formed in a legal way,

which may be done by an oral or wr itten contract .
The Old English method of a wr itten contrac t, stipulat
ing the retainer , the compensation

,
the powers and

duties, is prefer able, when possible; but this is not

frequent with us .

T he payment of a retainer is not essential (though
desirable) to the creation of the relation, but it may
be infer red from acts. (Lawall v . Groman, 180 Pa.

St . 532; 57 Am. St . 662; 75 Hun ,

Whenever the nature of the work permits it to be
done, it is always better to have a definite under
standing Of the amount of the attomey

’
s fees. There

are, it must be conceded, many instances where this
cannot be done, because the nature Of the work is
such that it cannot be determined in advance how
much the service will be wor th . In such cases it
must be conceded that if the chent is willing to in
trust the business with the lawyer , he should also be
willing to trust him with the matter of fixing the fees

propor tionate to the work done.

336
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sonably and fairly necessary in the preparation for ,
and in the tIial of, all cases committed to him . It

must always be remembered that the client and not

the attorney is the litigant . T he latter may SO con

duct himself dur ing a tr ial
,
or in the transaction of

the business, that in the end , the same feeling may
exist between attorney and adversary after as before
the tr ial, or other business . The chent cannot expect
a r ight-minded and reputable lawyer , to make the

prejudices and ill feelings of the former , his own . T O

do so detracts from the power and ability of the

attorney in the conduct of a cause. Ill temper ,
prejudice and bias, are not the strong weapons of

a lawyer .

In the preparation Of the law an attorney is ex

pected to exercise ordinary Skill, care and di ligence.

There is no business in the wor ld that SO requires
the exercise of intellectual honesty as the practice of

the law .

”
And this applies par ticular ly to the ex

amination and determination Of the law of a case.

Anxiety to make a case for a client, or to protect his
interest, must not warp the opinion upon legal proposi
tions. T he chent Should be fair ly and candidly ad

vised Of all doubtful or weak points in his case, and

in many cases Should be made to assume the responsi
bility of action after being fully advised In the premises.

An attorney, it is said, is the keeper Of the con

science Of his chent . It might be a hard

on counsel. But what is meant by this
of his Cl ient.

statement 18 , that the lawyer must care

fully guard and protect his client, by keeping him
in the path of rectitude, where lack of knowledge
sometimes might lead him into difficulty .

Counsel Should especially be careful as to what

oaths his client takes, lest he be guilty Of violating
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the sanctity thereof . Counsel should never allow an

affidavit to be made without full knowledge and

acquiescence on the par t Of the client. If the client

should do things shocking to the conscience, such as

making misstatements, or insist on doing 11a things,
counsel Should repr imand him.

A lawyer Is not requir ed to thr ow the influence of

his personal reputation or Opinion into a

m
tg-3 cause; all that he sells to his chent is pro

fessional Skill, and that can only be exor
“ m"

cised within the limits of str ict morality.

T o raise and pur ify the character of the profession,
SO that it may answer the ends of justice without re
quir ing insincer ity in the advocate, is a proper aim

for a good man who Is a lawyer , a purpose on which
he may well and wor thfly employ his effor ts and ln

fluence.

”
(1 Whewell

’

s Elements of Morality,
Whatever the employment may be, counsel does

not give up, nor does he yield, any Of the qualities
that go to make an honest, conscientious good man;
but on the contrary these qualities must always be
exer ted to influence his client to do what is r ight and
just, according to the ruling moral pr inciple in the

par ticular case. If the will power and moral stamina
of the lawyer is not adequate to accomplish such a

result, then he has mistaken his calling. If the lawyer
is possessed of these qualities, and his client does not
accede to the suggestions, and will not be influenced

“You will have hard work at the tr ial to keep some of your clients fr om
lying , but it is essential to do this, if possible. It is very seldom that a false
hood is successful . Even a prevar ication in some unimpor tant or collateral

matter will destr oy the confidence Of the jury in your witness. I f there is
any fact which is against your client which will come out upon the tr ial, he
had better state it with his explanations. It will be safer for him to do it

than to have it come from the other side. You will find that the jury lepre
sent the average feeling and impulses of the community and will be inclined

to forgive a lapee of judgment or er ror where there has been no wrongful

intention.

”
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thereby, and be governed accordingly, then the rela

tion Of attorney and chent Should cease . It is said
,

however , that counsel cannot retire from a case with
out the consent Of his client or the approbation of

the cour t .‘

That an attorney may for good cause and upon
reasonable notice to his chent

, abandon a

cause or terminate the employment
,
will

hardly be questioned but on the contrary
is well suppor ted .

’

What will be a sufficient cause to justify an attorney
in abandoning a case in which he has been retained
has not been laid down in any general rule, and can

not be . Refusal to advance money to pay the ex

penses Of litigation, or even if he unreasonably refuses

to advance money dur ing the progress of a long litiga
tion to his attorney to apply upon his compensation
has been held sufficient cause for abandonment . (Id .)
This r ight is denied in other cases

,
it being consid

ered that an abandonment of a cause merely because
a client refuses to pay a fee , is an act Of bad faith,
where the act Of abandonment is confessedly inspired
by malevolence and hostility to his chent or to his
cause, the effect of which is necessar ily injur ious to
the cause intrusted to him .

8

In an argument in People v . P ickler , 186 Ill . 64,
made in the name of the Distr ict Attorney Of Chicago,
but which was in fact made by Frank Asbury John
son and others, of the same place, members of the

Chicago Bar Association,
it was said :

Sharewood, 84 , 85 , citing Love v. Hall , 3 Yerger , 408;United States v.

Curr y, 6 Howard H] . 106.

i T enney v. Berger , 93 N. Y. 524;45 Am. Rep. 263 , citing quite a number
Of cases.

3 Nichells v. Nichelle, 5 N. Dak . 125 ; 57 Am . St. Rep. 540 ;Howe v. Law

rence, 22 N. J . L . 99 ;Ohlquest v. Farwell , 71 Iowa , 23 1 ;Haverty v. Id .
, 35

Kan. 438;S impkins v . Id . , 14 Mont. 386, 43 Am . St. Rep. 641 .
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to conduct an action impliedly stipulates to car ry it
to its termination, and is not at liber ty to abandon it

without reasonable cause and reasonable notice.

’
If

he discovers upon the tr ial facts or law which lead him
to believe that his client has no mer itor ious defense,
there can be little question that it is his duty to stand

by his client
, and present his defense fair ly to the

cour t, as he may be mistaken as to the facts and the

law
,
and it is the province of the cour t, or the cour t

and jury, to determine both;but if he Should become
convinced before tr ial, and ear ly in the case, that his
client has no mer itor ious defense, is it not his duty,
both to the cour t and his chent, not to abandon, but
to withdraw from the case, and permit another attor
ney, who may have a different view, to be substituted?
There are, however , many cir cumstances under which
an attorney is justified in the abandonment ’ of a

case or defense . T he same author , in the same sec

tion, states :
‘Any conduct on the par t Of the client

,

dur ing the progress Of the litigation, which would lead
to humiliate the attorney, such as attempting to sus

tain his case by the subomation of witnesses, or by
any other unjustifiable means, would furnish sum
cient cause to justify the attorney in abandoning the
case.

’

“A vast burden of labor is imposed upon the courts,
and of expense upon the public . They were instituted
by lawyers, and are being defended by lawyers, and
tr ials will demonstrate that a large per cent . of these
cases Should not have been instituted

,
or Should not

have been defended , certainly to a point beyond the
tr ial cour t . Lawyers first pass judgment upon the

meri ts Of a case or defense, and it is believed that the
courts and public have a ri ght to demand that, in
ar r iving at that judgment , they shall exercise great
care and diligence in ascer taining the facts, and the
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law applicable to those facts, and act only in the line
Of their best judgment, so form
T he argument just refer red to presents a very im

portant problem to the practical lawyer ,
and there is much mer it in it . It is funda

m
mental that a lawyer should carefully con

sider the mer its of the claim
,
and that he should

only resor t to the process Of the courts, when he
is well satisfied that recovery may be had . It has
been said Of Sir Matthew Hale : If he saw a cause

was unjust, he for a great while would not meddle
fur ther in it, but to give his advice that it was so; if

the par ties after that would go on
,
they were to seek

another counsellor , for he would assist none in acts

of injustice; if he found the cause doubtful or weak
in point Of law,

he always advised his clients to agree

their business, yet af terwards he abated much of the

scrupulosity he had about causes that appeared at

first unjust, upon this occasion .

”
(Sharswood

’
s Ethics,

Each case must depend upon its own peculiar cir

cumstances, and the good judgment of counsel.
AS has been stated the secrets which an attorney

m m “ ,
acquir es by vir tue Of the relation must be

“m “
sacredly kept . His professional integr ity

will prevent his talking about them,
he cannot be

compelled to testify to them without the consent Of
his client, and he cannot be employed by the adverse

party, and make use Of information thus Obtained .

T he law secures the client the pr ivilege Of objecting
at all times and forever to an attorney disclosing in
formation in a cause confidentially given while the
relation exists.

l

1Weidelrind v. T uolumne Water CO. , 74 Cal. 386; 5 Am . St. Rep. 445;

In r e Cowdery, 69 Cal . 50;58 Am . St. Rep . 545 .

“Under no circumstances

on you to reveal the confidences of your client without his consent. T hey
are his secrets not yours;and should be regarded as the revelatiom at the
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A cour t has power to summar ily dismiss a lawyer
from a case at the tr ial thereof

,
where it appears that

he at one time had acted as counsel for the opposite
party in the same cause .

Counsel Should be careful to scrutinize the difl
'

erent

interests Of par ties, and Should never under
Repr esent!
a
l:

take to represent par ties where there is the
slightest conflict between them .

It would be the grossest misconduct to undertake
to represent conflicting interests for the purpose of

taking ad vantage Of the Situation .

But while it is generally true that adverse interests
Of par ties should not be represented by one attorney,
this does not prevent the same counsel from amicably
ad justing such interests where all the par ties agree .

The cases in which this may be done are exceptional,
and are never entir ely fr ee from danger of conflicting
duties. (Lawall v . Groman ,

180 Pa . St . 532;52 Am .

St . Rep.

T he true lawyer will regard legal process as the
last resor t to enfor ce his client’s cause . NO

more impor tant duty rests upon counsel than
to effect a settlement whenever it can be

done . Sometimes it may be best that parties Should
be urged to yield to some extent in order to com

promise. This is near ly always the true spiri t of

compromise.

It is no less the duty Of counsel to endeavor to
br ing about a fr iendly feeling between the par ties.

“Legal r ights can Often be most happily secured
and ad justed by a policy of conciliation .

Lawyers, as such
,
have no power of compromise

and settlement .

confessional . T his Obligation exists not only while the relation of counsel

and client continues, but after it ceases , and is to be car r ied inviolate to your
grave.

”
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to your fellow member , when it does not prejudice
your client .
In the argument Of causes, either orally or in br ief,

counsel ought to Speak respectfully Of each other .

It is a notable fact that there is more good will,
and good fellowship, more trust and confidence placed
in each other among lawyer s, than in some of the other
professions. T he ordinary civilities should always
be studiously Observed, and , in every instance, the
utmost cour tesy consistent with duty should be ex

tended to an honorable opponent. (Warvelle Ethics,

One matter deserves special mention . It is uni

versally conceded that a client has the r ight at any

time to terminate the employment Of an attorney.

(Warvelle, Ethics, p . 202, citing 10 Wall . 483; 45

N . Y . Sup. Ct . 631 ;24 Minn .

It may happen that in some instances the dismissal
may be unjust, it may be upon grounds which are

entirely unfounded In such cases pr ofessional cour
tesy may demand that the former counsel should be
consulted, so as to ascertain whether it is entirely
agreeable.

Dur ing the progress of arguments in cour t counsel
on the respective sides Should be extremely courteous
and genteel to each other

, which will add dignity in
the conduct of tri als. There should be no inter rup
tions Of each other .



XXVII

LEGAL ETHICS .

COMPENSAT ION AND FEES .

T HERE was a distinction in England between bar
r isters and attorneys which made a consequent dif
ference in their compensation . The fees Of atto rneys,
who attended to legal business out of cour t

, were

regulated by statute, while this was not true Of bar
r isters, there being a sor t of an honorary character
attached to their fees. This theory marked a pro

fassion which belonged to the public, in the employ
ment and remuneration of which no law inter feres

,

but the citizen acts as he likes, in fora conscientiae.

(Seeley v . Crane , 3 Green (N. J For this reason
a bar r ister could not sustain an action for his fees.

This theory and rule was kept on the other side of

the water , and yet the idea prevailed to a considerable
extent and for a time, that an attorney Should
resort to law for his fees only in exceptional cases,
but that he should rather suffer loss. This has long
since been Gxploded , and the Old theor ies are entirely
disregarded . There is as much reason why an at

torney should sue for his fees, as there is why persons
in any other profession or calling Should sue for ser

vices or claims .

Another practical question under this head relates
to the r ight of an attorney to take a suit Upon con

tingent fees with a stipulation that he shall pay the
costs. This was not permissible in England because

347
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Of the common- law cr imes of maintenance or cham
per ty . In some states in this country statutes have
been enacted which make maintenance in varying
forms unlawful, while in other states the doctr ine is
hardly recognized by the cour ts, but in civil contro
versies champer ty has been the subject Of judicial
inquiry in many instances. The cour ts claim that it
is diflicult to reconcile the str ict law Of maintenance
and champerty with our ideas of the r ights Of property,
and the r ight Of the citizen to contract . Among the
fundamental r ights is the r ight to acquire, possess
and dispose Of property . The r ight Of disposition
necessar ily inheres in the r ight Of ownership, and a

thing which is or may be the subject of an action
a chose in action— may be disposed Of and contracted
about as much as any other kind Of property . T he

same conditions are not present now as when the rules
Of law with reference to maintenance and champerty
were first formulated .

“ It will be borne in mind that great scrutiny was

given in England to the acts of counsellors and at

torneys, because Of the peculiar relation which the law
placed those Officer s in with regard to their clients .

The former were incapacitated to make any contrac t
for compensation with the client

,
though he might

accept -a gratuity, while the latter might make such
contract only as the law had made for him in fixing
for every service a cor responding fee . A contract,
therefore , between a counsellor or attorney, and his

client, for a share Of the thing in suit, would have been
invalid on this ground, as well as others. No such
str ictness ever obtained here . Our laws have always
recognized the r ight Of either to compensation for his
legal services, in a reasonable amount , either on a

quantum meruit
, or upon special contrac t. (Reece

v . Kyle
,
49 Ohio St .
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to advance funds in payment Of costs and necessary

incidental expenses. Indeed, such advances by the
attorney in the progress of litigation, is so common
that to denounce the practice as improper would be
to condemn the daily acts of the most honorable
members of the profession.

”
(Reece v . Kyle, 49 O . S .

475 , 486; Stanton v . Embrey, 93 U . S . 548 , Allard v .

Lamir ande, 29 Wis. 502 . T his is questioned in late
decisions. )
Our cr iminal statutes are broad enough to cover

all conduct on the par t of attorneys deemed improper ,
and the cour ts would not hesitate to hold void any

contract in violation Of the spiri t or letter of such

statutes.

Legal ser vices rendered by an attorney in the

prosecution of a suit to judgment, constitute a valid
consider ation for the assignment of one half Of such
judgment, and the contract is held not champertous.

(T he P . C . C . & St. L . Ry . v . Valkert, 58 0 . S .

Any contract made between attorney and client

by which the latter yields control over his case, and

yields his r ight to settle or discontinue the suit, is to
be regarded as void . T he law encourages the amicable
ad justment of disputes;par ties should be allowed to
settle their differences without hindrance. Hence a

contract between attorney and client under which
the attorney agrees to prosecute a suit for a certain

percentage of the amount recovered , and the client

agrees not to enter any compromise of the claim unless

such attorney is present and directs the settlement,
is to be regarded as void as against public policy.

(Davis v . Chase, 159 Ind . 242;95 Am . St . Rep. 294;

Nor th Chicago St . R. R . Co . v . Ackley, 171 I ll. 100 ;
Ellwood v . Wilson , 21 Iowa,

T he r ight of a party to compromise his cause out

of cour t, without the knowledge or consent Of his
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attorney, when he acts in good faith, and when the
attorney has no lien, seems to be unquestioned . (Con
nor v . Boyd, 73 Ala . 385 ;Rowe v . Fogle, 88 Ky .

Clients may compromise and settle even when the
attorney has a lien or interest in the cause if he is
protected . (Davis v. Webber , 66 Ark . 190 ; 74 Am.

St . Rep.

Courts ought not to permit a dismissal Of an action
upon a stipulation Of the par ties, without the knowl
edge Or consent Of the attorney, but the par ty, never
theless

,
has the legal r ight to do so . (Cameron v.

Boeger , 200 Ill. 84;93 Am. St. Rep.



LEGAL ETHICS .

T ENURE OF OFFICE OF AT T ORNEY.

AN attorney at law is an oflicer of the cour t, and

r ow 0,
his Office is for life or dur ing good behavior .

m‘m “
(Case Of Austin,

5 Rawle, 191 ;28 Am . Dec .

It is essential to their independence that
this should be so, and it is equally necessary that
there should rest with the cour ts the power to enforce
the faithful per formance Of duty by the removal Of
Office .

It is said that as a class, they are supposed to be,
and in fact have always been, the vindicators Of in
dividual r ights, and the fear less asserte rs Of the pr in
ciples of civil liberty; existing where alone they can

exist, in a government not of par ties Of men
,
but Of

laws. On the other hand, to declare them ir responsi

ble to any power but public Opinion and their con

sciences, would be incompatible with free government .
Individuals Of the class may, and sometimes do

,
for feit

their professional franchise by abusing it, and a power
to exac t the for feiture must be lodged somewhere.

Such a power is indispensable to protect the court,
the administration of justice, and themselves . Abuses
must necessar ily creep in ; and having a deep stake
in the char acter Of their profession ,

they are vitally
concerned in preventing it from being sullied by the
misconduct Of unwor thy members of it . No class

Of the community is more dependent on its reputation
352
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bio, and growly unprofessional, which justly br ings
reproach upon the honorable profession to which he

belongs, he may be disbar red therefrom. When it

appears upon full investigation ,
that an attorney has

for feited his good moral character , and has by his

conduct shown himself unwor thy Of his Office, it be
comes the duty Of the court to revoke the authori ty
it gave him upon his admission .

“It is a duty they
owe themselves, the bar and the public, to see that a
power which may be wielded for good or for evil is
not entrusted to incompetent or dishonest hands.

”

(Mills Case, 1 Mich . 395 ;People v. Keegan, 18 Colo.

237; 36 Am . St . Rep.

T he duties imposed upon members Of the bar

clothe them with impor tant fiduciary responsibilities
and make them amenable to Obligations that other
members of the communi ty do not share. In no other
calling Should so str ict an adherence to ethical and
moral obligations be exacted , or so high a degree Of

accountability be enforced .

”
(People v. Keegan, 18

Colo . 237 36 Am. St . Rep.

T he str ict integri ty of
,
and the faithful perform

ance of responsible trusts by the lawyer , without any
formal Obligation taken by him, excepting the oath
Of his Oflice that he will faithfully demean himself

as an attorney and counsellor at law, and his honor

as a man, is the pr ide of the legal profession.

A lawyer may have intrusted to him thousands Of
dollars of his clients, with no securi ty other than his

honor and integr ity as a man, and the client feels as

safe as though he had secured himself by the taking
of a

‘

bond in double the amount . There is no class

of persons trusted so much . And if it were possible
to gather accur ate statistics of losses sustained through
the non- per formance Of trusts on the par t of lawyers
and those who either in official life, or in pr ivate em



T ENURE or OI T ICE OF AT T ORNEY. 355

ployment, are required to give bonds as secur ity for

the per formance Of their duties, it would be found
that the per cent of losses sustained through the

misconduct of lawyers, is far below that sustained

by the faithlessness in the places where bonds are

We must understand what the scope and extent

of the moral character which the lawyer is required
to maintain to insure his continuance in his Oflice.

This question has received very careful attention

“M
by the cour ts, and especially

in England ,
and the generally

accepted view there and

in this country is that it is not necessary

3":eb.
that the misconduct be connected with his

M
professional duties. As one cour t states the
rule : It appears to me that to hold that the

jur isdiction of the cour t to str ike Cd the roll extends
only to pr ofessional misconduct and neglect of duty
as a solicitor , would be placing too nar row a limit
upon that most salutary disciplinary power that the
cour ts exer cise over its officers. T o my mind the

question which the cour t in cases like this ought
always to put to itself is this : IS the court, having
regard to the cir cums tances brought before it, any

longer justified in holding out the solicitor in ques
tion as a fit and proper person to be entrusted with
the impor tant duties and grave responsibilities which
belong to a solicitor .

”
(45 Am. St . Rep.

It would be unjust to the profession, the pur ity
and integr ity Of which it is the duty Of all cour ts to
preserve, and a disregard of the public welfare, to
permit an attorney who has for feited his r ight to public
confidence to continue the pr actice Of his profession .

(Baker v. Com . ,
10 Bush .

It is not necessary that the act complained Of should
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be such as would subject an attorney to an indict
ment .
T he nature of the immorality or dishonesty charged

must be such as will ser iously affect the public good .

It would be car rying the doctr ine too far to hold
that an atto rney must be free from every vice, and

responsible for ir regular ities affecting, to some ex

tent, his char acter , when the same do not affect his
professional or personal character .

The cour t should enter tain such charges as are in

their nature gross, and unfit a person for an honest
discharge Of the high and responsible trust reposed
in an atto rney . (State v . McClaugher ty, 33 W. Va.

As a gener al rule, a conviction Of a felony or other
infamous cr ime must be accepted as a sumcient cause
for disbarment . (In re McCar thy, 42 Mich .

Misappropr iation of funds, though not in the course
of business Of an atto rney, is held good cause Of dis
barment. (73 Wis .

Appropr iation of money collected for a client is
held in Ohio cause for disbarment, the cour t saying
that
The discharge Of professional duties, demands

great and unreserved confidence from the chent
, and

the connection of the atto rney with cour ts, and

his access to papers, requires unsuspected integr ity .

Hence general honesty and fidelity to clients
,
is not

only necessary to his success
,
but even to the per

formance Of his duties . Other good qualities may
be wanting in his character , and some vices may be
present, but these are the essential vi rtues of his call

ing, no more to be dispensed with than courage in
a soldier , or modesty In a woman . The statute regu

lating admission to the bar requires the cour t to be
satisfied that the applicant possesses these qualities.
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LAW— Continued

as a science, 149

standard of duty fixed by 152

and public conscience, . 153

and the related sciences 149—63

conception of, 180

defined , 182

commandingwhat 18 r ight and prohibiting what 18 wr ong , 184
as a command , . 186

Amer ican conception of 188

divisions or forms of , 191

statutory and case law, 19 1

LAW SCHOOLS
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“ Systems of Law
”
in

,

methods of study in,

LAW OF NAT URE

in Roman law, 92, 93

LAWYER

qualities that make ideal ,
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not minister of injustice, .

must have conception of moral duties,
rules of morality for , .

not bound to be moral phi losopher ,

LEGAL EDUCAT ION

methods and history”
mode of instruction at Inns of Court,
attention given the science of law

jur isprudence in law schools , .

methods of study , .

study of Roman law in England ,
academic study of law,
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LEGAL EDUCAT ION— Continued

Amer ican methods of acquir ing knowledge of Laws a nd

the Science of Law,

Case system,

the moral pr inciple to be studied ,

LEGAL ET HICS

as a term, explained
a convenient term for cer tain purposes ,

LEGAL RIGHT S

moral and ,

r ight and , distinction ,

nature of
,

.

r ights in per sonam and in rem ,

obligations,
the pr imary r ight,

LEGISLAT ION

as part of jur isprudence,
and law not synonymous,
jur isprudence sets standard for ,
relative functions of , and jur isprudence,
as a sour ce of law

its bounds, .

depar ture fr om common law,

public sentiment as basis of legislative public po licy
source of public sentiment
state, its basis , .

codification,

methods and pr inciples enter ing into ,

a branch of ethics,
note on reforms in,

province and limits of

checks on,

inherent power of state,

executive power of State ,
province of legislature,
procedural law,

.

law Of evidence,
law concerning family relation,



372 INDEX.

LEGISLAT ION— Continued

statute of limitations ,

LEIBNIT Z

fir st pointed out unity and organic character of law,
.

LIBERT Y

object of law, what it means,
and morality, polar star of our government,

LIMIT AT IONS

statute Of,

LORIMER ’S

views on law of nature,

MARKBY

an analytic,

MET APHYSICIAN

in dealing with law,

MET APHYSICAL

school of jur isprudence,

MIDDLE GROUND

of school of jur isprudence,

MISCARRIAGE OF JUST ICE

MORAL LAW

and civil law
and civil law, cover same field ,
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374 INDEX .

PENALT Y OF T HE LAW

argument of moralist as to ,

biblical law as to,

PERPET UAL EDICT ,

history of ,

PHILIPPINES

adoption of Roman law in,

language of law in,

PHILOSOPHICAL
school of jur isprudence,
English tendencies towards,

Roman conception of pr inciples of
,

Blackstone’s view,

Lor imer ’s work
,

Pollock ’s comments on
,

other English opinion
Pollock opposes,

PHILOSOPHY
of law,

analysis and definition of law,

or igin and nature of law,

divided into logic , etc .

of Romans , .

legal wr iters should heedteachings of ,

duty of teachers of , in respect to law,

POLLOCK
claims lawyers do not have to become philosophers
opinion as to jur isprudence,

POSIT IVE LAW
defined ,

its relation to other laws,

PR!ET ORIAN E!UIT Y ,

in Roman law
,
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PRE T OR PEREGRINUS

in Roman law

PRE T ORIAN LAW

history of ,

PRECEDENT S

when slavish following of , began,
judicial , in common law,

PRIMARY RIGHT

explained ,

PROCEDURAL LAW‘

PROFESSION OF LAW

importance of
,

PROFESSIONAL ET HICS

qualities that make ideal lawyers, 307

duty of lawyers in interpretation of law 308

are lawyers ministers of injustice; 309

lawyers must have proper conception of moral duties, . 31 1

honesty and straightforwardness, 3 14

rules of morality for lawyers and laity, 315

r ight of attorney to advertise, 316

delay of cause for temporal gain, 3 17

exemption laws, . 3 18

fraudulent conveyances, 319

defense of persons charged with cr ime, 320

public prosecutors, . 326

improper resor t to extraordinary or auxiliary processes , . 326

lawyer ’s duty in development of testimony, 326

leading questions on d irect examinations, 327

the purpose of cross- examination,
. 328

development of cause in the testimony , 328

concealment of mater ial matters by either side , 328— 9

bench and bar , and their relations 330

the Office of judge, . 330
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PROFESSIONAL ET HICS— Continued
duty of lawyer to cour t, .

cri ticising judges, .

candor and fairness with cour ts,
making arguments believed to be unsound
decorum of counsel in cour t,
pr ivate interviews with judges,
attorney and client,
formation of relation

,

full disclosur es to be made,
full knowledge should be Obtained before advice is
given,

preparation of case , .

attorney keeper of conscience of his client,
professional skill to be exer cised within limits of morality ,
r ight of counsel to abandon cause,
duty as to supporting bad cause
pr ofessional secrets,
representing conflicting interests,
compromise and settlement, .

relation to professional brethren,

compensation and fees,
tenure of Office of attorney ,
power of removal ,
purpose of disbarment proceedings,
moral character required for admission and continuance
in office,

must infractions be connected with profession?

PSYCHOLOGY

213 et seq.

RELIGION

creeds and doctr ines of middle eighteenth century ,
laws of , compared with civil law,

.

and ethics,
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378 INDEX .

SCHOOLS OF JURISPRUDENCE

in England and continental Europe
histor ical ,
analytical ,
Holland ,

Pollock ,
compar ative,
in the United States,
Judge Dillon ’

s views,
Prof. Hammond
other opinions,

a middle gr ound ,
mistake to erect bar r ier between the sciences
blending of natural law with law of usage

relation of ethical science,
four of them ,

.

the philosophical , .

Roman conception of ,

Stoic philosophy,
views of German scholar s,
English tendencies towards

,

Blackstone’s opinion , 32 , and note

Prof. Lo r imer ’s view,

Hobbes,

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

SCIENCE OF LAW

discussion, 1 et seq.

contents and boundar ies of
,

Blackstone’s work for ,
Bishop ’s views of

contents of , .

attention given,
in schools ,

Amer ican methods of acquir ing knowledge of ,

Walker ’s opinion in respect to ,
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SCIENCES

SCOT LAND

adopted Roman law,

SCRIPT URAL LAW

compar isons with civil law,

and as sour ce of law,

that officers of government are God ’s ministers,

SOCIOLOGY

science of law dependent upon,
and ethics,

SOURCES OF LAW !

their par t in formation of common law
the law of nature,

equity ,
legislation as,

SLAVERY

case of Somerset,
ex par te Bushnell

ST ARE DECISIS

rule of,

in its relations to different jur isdictions,

ST AT E

has fulfilled its mission,

inherent power of
,

.

the executive department of State,

ST AT UT ORY AND CASE LAW

divisions 191 et seq.
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ST OICS

philosophy of,
br ief notice of ,

their pr inciples ,

SWEYN

SYST EMS OF LAW

pr inciples pervading all,

the Roman system,

the common law

T EST IMONY

lawyers, duty in development of 326, 327 , 328

T HIBAUT

views concerning philosophical school ,

T HOMAS IUS

views concerning Obligations ,

T RENDELBERG

views as to law and ethics,

T WELVE T ABLES

in Roman law,

T ORT S

moral pr inciple in law of

UNIT ED ST AT ES

schools of jur isprudence in , 44 et seq.

tendency of Amer ican authors toward continental view , 44

Judge Dillon ’

s comments on, 45



https://www.forgottenbooks.com/join

