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PREFACE.

IN a country like India, where the territory of the

British Crown 1s at numerous points conterminous

with the terrtory of independent Native States

—which are reckoned at no less a number than
629, or, if the Burmese States are included, 688,—
whose sovereignty within their own territorial

limits 18 distinctly acknowledged by the Paramount
Power and, as we shall see, has been judicially
affirmed by the Judicial Committee of the Privy

Council in a recent case,* the importance of the
subject of Private International Law to the Indian
law student cannot be denied. It i1s a subject; n
fact, which not only possesses great theoretical
Interest for the Indian lawyer, but 1s one also which

% In the case of Sirdar Gurdyal Singh v. H.H, The Raja of
Faridkot, (1894) App. Cas. 670.
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very frequently demands his practical attention.
It is, nevertheless, a subject upon which no text-
book suitable to an Indian student exists at present,

and this want has been particularly felt by those

who were studying for a law degree at some one of

our Indian Universities. The want, though perhaps
not to the same extent, is probably also felt by
English students, for such treatises as those of

Westlake and Foote seem scarcely adapted for a
college course, while those of Phillimore and Bar
—the latter now made accessible to English readers
by Mr. Gillespie’s excellent translation—are clearly
outside their range altogether. It has occurred to
me, therefore, that there is an open field here which
calls for labourers, and, although I would have been
better pleased if some one more qualified and less
occupied with the practical side of the profession
than myself had been found to devote his leisure
moments to i1ts examination and elucidation, I have
consented, at the express request of the leading
members of the Faculty of Law of the Punjab

Umniversity, and in the absence of others willing
to undertake the task, to compile the following

treatise, giving a brief historical introduction to the
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subject and stating the leading principles that are

now generally accepted in the province of Private

International Law, in language at once free from

all ambiguity and simple 1n expression. In doing
so I have carefully consulted all the leading treatises
on the subject in KEnglish, German, French and -
Italian, and I have endeavoured to extract from
them such rules as appeared to have gained more
or less general recognition, not hesitating to adopt
the very ipsissima verba of any writer of acknow-
ledged merit whose language appeared to me to
express a rule with such definiteness and clearness

of expression that I could not myself hope to im-

prove upon it. My special obligations are in this
way due to Burge (but too little known to English
students), Story, Westlake, and Phillimore amongst

English writers; to Laurent, Calvo, Brocher, and

Felix amongst French; Fiore, Fusinato, and

Laghi amongst Italian; and last, but not least,

to my old and honored friend Von Bar, amongst

German Jurists. Remembering, however, that I

was writing for English students, or rather for
students who would require a more practical

acquaintance with the English phase of questions
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of Private International Law than with that under
any other system of law, particular care has been

taken to give prominence to the views accepted

by English authorities—which in every instance

are quoted at the foot of the page, to enable

the reader to refer to them, if necessary, for his

own satisfaction.

W. H. R.

LAHORE,
March, 1895.
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PRIVATE INTERNATIONAL LAW.

mankind, under which all nations would submit to the power
of a common legislature, 18, as Bluntschli says, a ¢ beautiful
dream of the idealists.”” KEach State must be conceded an
absolute power of prescribing what law shall or shall not prevail
within its own boundaries. It is therefore perfectly free to
every State to deny the applicability of any rule, however
generally recognized by other States, within its own territorial
limits. But while such a power is conceded in theory there 1s
practically this check upon the arbitrary exercise of it, that a
State which persistently and openly declined to be bound by
principles which were universally observed by other civilized
States in regulating the inter-jural relations between their
citizens and foreigners, would very soon find itself cut away
from the general family of sovereign States, and its citizens
subjected to many disadvantages in their dealings with the
citizens of other States. For this reason there has sprung up
a kind of customary law, partly based on principles drawn
from the Roman law,! which at one time claimed to regulate
the whole known world, partly on the opinion of learned
juristical writers, and partly also on treaties and conventions
between some of the more powerful modern States, the scope
and object of which 1s to determine the rules by which
private rights between subjects of different States, which are
to have an extra-territorial effect, are to be regulated.

3. Such a customary law, as 1t has already been indicated,
has had a slow and, in some respects, a severely contested
development. Before proceeding to discuss its final results,
it will be interesting to sketch the process of this develop-
ment, from a system which, in its earliest phase, while it
looked upon a foreigner in Rome as an outlaw, nevertheless

1 In one of his Cambridge Essays the late Sir H. Maine thus speaks

of the influence of Roman Jurisprudence in this department of law:
‘¢We cannot possibly overstate the value of Roman Jurisprudence as a

key to International Law.”’ Life and Speeches, by 8ir M. E. Grant-Duff, p. 18.



GROWTH AND GENERAL THEORY.

recognized that the religion, the State, and the law of the Cmr. 1.
foreigner had the same validity in his own territory, and for
the citizens who were subject to them, as the religion, the
State, and the law of Rome had for the Romans, and which
instructed the native Roman judge that he was not competent
to pass a judgment so as to have an extra-territorial effect.

4. In almost all nations of antiquity,the Hebrews forming Position of
a noble exception, man outside his own country was a bar- zf,',zf é‘:zs‘)i;
barian, an enemy and a slave. Ancient philosophy, it is true, ancient times.
proclaimed hospitality towards, and the inviolability of the
stranger, who was said to be under the protection of the
gods, who would wvisit even more severely an injury done
to him than a similar injury done to a citizen. DBut while
Plato as a philosopher preached humamty towards the
stranger, as a Greek he could only look upon the latter as
a barbarian and a natural enemy. And although in the
fervour of a magnanimous nature Alexander the Great pro-
claimed 1n an edict that all honest men, to whatever country
they belonged, were brothers, and that delinquents alone were
strangers, he was, 1n truth, proclaiming a glorious anachronism,
for this noble sentiment was very far off from being admitted
as an accepted principle in Greek legislation. So Cicero as a
politician belied the doctrine of a common law of nature which
he advocated as a teacher of philosophy. And to comse to
India, the Brahminical authors of the Code of Manu had no
higher consideration for the Alelcha, who spoke a foreign
language, than to include them in the category of beasts in-
ferior to the elephant and horse, and only superior to the lion
and the tiger. It was the Hebrew legislator who alone 1n
antiquity commanded the judge to deal justly between man
and man—the brother or the stranger whoever he may be.?

But at a later period in the history of Rome, when she

1 Digest, 2, 1, 20. 2 Dent. i. 16.
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_Cmr. Y. became the political and commercial centre of many depen-
" dent nationalities, the stranger from being a /ostis, or enemy,
came to be looked upon as a mere peregrinus or foreigner—a
transition which we learn from Cicero' marked a great
progress 1n political ideas, elevating the stranger from the
position of an outlaw under the earlier law to that of a
person who was permitted to enjoy such limited rights as
could be shown to exist by an application of what was called
the jus gentium, a system which Roman jurists elaborated
as being in conformity with the approved usages of all
nations with whom Rome lived in peaceable intercourse.?
Those rights, however, which were strictly based upon the
Jus civile, such as the connubium (or civil marriage), the
commercium (without which ownership of property in the
strict or quiritarian sense—dominium ex jure quirittum—oould
not be acquired), and the political rights of voting in the
assembly and of holding public offices, were as yet still
withheld from the foreigner. But with the celebrated
constitution of Caracalla, which, with the view of increasing
the revenue from the impost on successions, accorded the full
rights of citizenship to all the free subjects of the Empire, a
unification of the law was the natural result, and the distine-
tion between citizens and foreigners was obliterated. So long,
however, as the distinction lasted, disputes between Roman
citizens and peregrini, or foreigmers belonging to a State
which had friendship or a treaty relation with Rome, were
determined by a special Court (Recuperatores), and it is 1n
the institution, of recuperatio that we trace the first outlines
of a system of internatipnal justice. In process of time,
as (erman and other tribes began more and more to settle
on Roman soil, and even to acquire a mastery, the same
system which had regulated the dealings between citizens
and peregrint was now extended to them. It was a further

- 1 De Officiis, I. 12. 2 Gawus, I.1; Inst. 1, 2, 1.
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the Middle Ages, under the name of ¢ personal law,”” obtained
a very general recognition. The underlying feature of this
later development was to do as little violence as possible to
national customs and wusages. Thus there came to be
observed in the same territory, and even in the same city,
distinct laws and customs which gave occasion to the oft-
quoted remark of Bishop Agobardas, that five persons might
be found walking or sitting together each of whom was

governed by his own laws.

development of the same system which in the early portion of Cmae. I.

5. The * personal ”’ law thus took no account of actual Scope and

domicil; for the rule was that each man lived by the law of
the nation to which he belonged by descent, and at this period
in the history of legal institutions the law of the father’s
nation was the law which ruled. The wife, and for a time
the widow also, lived by the law of the husband’s nation.
But by a capitulary of Lothair I., enacted for Italy, the
widow fell back into the law in which she had been born.
By force of this system the status and capacity of persons
and the right of succession were regulated by the personal
law. In the case of contracts, also, the personal law of the
parties prevailed, and as no one could capriciously change his
own rank, so it was forbidden to change the law under which
he hived. Difficulties, however, naturally arose when persons
belonging to different nationalities or tribes wished to con-
clude legal transactions with each other, or when a process
was to be decided in which the parties belonged to different
tribes. To meet the former case, the device was invented of
requiring the parties to declare beforehand by what law they
wished to be bound qud obligations arising out of such con-
tract. Declarations of this kind were called professiones juris.
And in the case of a penal process, the law of the accused
person, as a general rule, prevailed, except that crimes of a
public character were punished according to the law of the

operation of
personal laws.
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ruling nation. Lastly, in the case of a transference of rights
from others, and especially where they affected landed pro-
perty, the law of the seller was the basis of decision. The
reason for this latter rule was that the transference was con-
ceived as a renunciation by the lawful owner in favour of the
person who was to acquire it. To the Indian student this
system of personal laws is more particularly interesting,
inasmuch as it is the system which, to a large extent, he sees
in full force and vigour in his own country. Under the
tolerant rule of the British Government, civil rights, with
certain exceptions, are determined by the persqnal law of the
parties. And thus the orthodox Hindu, the Jain, the Sikh,
and the Muhammadan may be said to live each under his
own written or customary law, guaranteed to him by solemn
statutory declarations which constitute, it may be said, the
charter of his liberties. So that what Montesquieu said of
Europe in the Middle Ages may be said with equal truth

of India of the present day, ¢ the territory is one, and the
nations are diverse.’’?

6. In Europe, however, as we reach the close of the Middle
Ages, the system of personal laws disappears, and with the
break up of the Carlovingian Empire another and a very
different system comes into prominence. It 1s that of the
territorial theory, which was the outcome of the division of
Europe into innumerable feudal lordships. Under this poli-
tical change every feudal lord became the proprietor and sove-
reign of his own territory, and everyone who planted his foot
within that territory became subject to all the laws which
prevailed within it. Thus, as Savigny remarks, feudal
vassalage and bondage transformed every nation from a mass

1 See Savigny’s History of the Roman Law in the Middle Ages, Vol. 1.,
p. 100; Laghi, Il Diritto Internazionale Privato, Vol. 1., §§ 26 and 27,

pp. 26—28 ; and Von Bar’s Theory and Practice of Private International Law,
2nd ed., §§ 13, 14.
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of clan communities into a mass of feudal followers and Cmar. 1.
retainers, and this transformation produced the juridical
revolution known as that of the terntoriality of laws.
Descent now went for nothing, and the customs and other
rules of law were intended not so much for man as for the
land. The spirit of exclusiveness which this system engen-
dered made the lot of the stranger even more pitiable than
it was under the earlier epochs to which we have already
referred. The very air bore slavery on its wings. But the
influence of Christianity, the rise of free Italian burghal-
communities, and the increasing spread of commerce, which
last, as Montesquieu® observes, was, and always will be, one
of the greatest co-efficients of civilization and of pacific inter-
national relations, combined to produce that doctrine of the
(tlossators and Commentators upon the conflict of laws which

has obtained a wide celebrity under the designation of the
Statute theory.

7. To comprehend this theory it is necessary to keep i1n Origin of the
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