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PREFACE TO THE SECOND EDITION

In 1899 I was called on to give a course in the history
and system of our law for college students. After some
experimenting with lectures and an outline of prescribed
readings, 1t seemed desirable to have extracts from the
sources referred to and some other materials before the
student i1n the lecture room 1n such form as to serve not
merely for illustration but as the basis for class discus-
sion. Accordingly, a short compilation of extracts was
made which has gradually expanded into the present
book. For some years the extracts were mimeographed
and given out in parts. Thus it was possible to make
changes and additions from year to year until in 1904 the
increased numbers taking the course required that the
readings be put in print. Accordingly, the first edition,
published in that year, represented the original nucleus
as shaped and in parts made over by experience ot five
years of use. Subsequently notes were kept of changes in
and additions to the first edition which appeared desir-
able, and after I ceased to teach the subject others who
used the book made further suggestions. The first edi-
tion having been exhausted, the compilation has been
completely revised in the light of these notes and sugges-
tions. But 1t still follows the lines and in the main
embodies the contents of the mimeograph compilation
of 1899.

Primarily the purpose of these readings is to provide in
convenient form materials which may serve as a basis
for discussion 1n class and for lectures and explanations
which, unless the matter i1s before the student at the
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moment, would be abstract, if not unintelligible. The
first edition has been used also by first-year students in
law schools who desire a survey of the history of the
common law, and some preliminary view of its system.
The needs of such students have been taken into account.
But those who use the book in this way are recom-
mended to read the first part of Pollock’s First Book
of Jurisprudence in connection with the first chapter,
Jenks’s Short History of English Law in connection with
the second chapter, the second part of Pollock’s First
Book ot Jurisprudence in connection with the third
chapter, Warren’s History of the American Bar in con-
nection with the fourth chapter, and Holland’s Elements
of Jurisprudence or Salmond’s Jurisprudence in connec-
tion with chapters eight to twelve.

In using such a compilation certain cautions are
required. One who uses 1t should have a teacher or else
should read with his eyes open and think critically as he
reads. In the first place, the extracts are not always in
accord with each other or with the ideas the editor has
expressed in the insertions in smaller type. Perhaps it
need not be said that choice of extracts proceeding on
different theories has often been made deliberately 1n
order to provoke thought and inquiry. Again, the his-
torical material in the extracts from Blackstone and
Kent must often be taken with caution and sometimes
i1s valuable only as showing the ideas of legal history
which governed legal thinking 1n a past generation.
Moreover, the apocryphal reasons given by Blackstone
and his imitators for doctrines which rest on historical
crounds only must be scrutinized carefully. Where
experience has shown that false impressions are likely to
be formed which reading or instruction will not readily
remove, notes have been inserted to challenge the atten-
tion of the student at once: But without such notes,
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the reader should weigh all statements by his knowledge
of history, philosophy, ethics and the social sciences.

What has been said as to the purpose of the compila-
tion and the manner of its origin and growth will suffice
to explain 1ts contents. The historian may well wonder
that some things are included and others excluded. As
to these, the test of use in class has seemed to show what
was best adapted to provoke profitable discussion. But
little has been included as to the history of particular
departments and particular doctrines, since here, espe-
cially in the law of property, history is a necessary part
of the ordinary dogmatic instruction. With more rea-
son, the jurist may say that the system is very scanty.
No system 1s attempted in the law of torts, and elsewhere
an elementary outline only 1s suggested. More than this
seems unprofitable for beginners, since system, to be
apprehended, must come after the student has some
concrete materials with which to fill it out.

Perhaps an apology 1s due for making use of the trans-
lation of Bracton in Twiss' edition. Until Bracton’s
text is settled, it can hardly be profitable to make trans-
lations of one’s own. But the unwary should be referred
to Professor Vinogradoft’s paper in 1 Law Quarterly
Review, 1&89.

Grateful acknowledgment 1s made to the authors and
publishers who have generously permitted the use of
extracts from modern books. Every one who has to do
with either the history or the system of our law 1s under
a debt to Professor Wigmore. Beyond this, however,
I am indebted to him for several important suggestions.
My colleague, Professor Joseph Warren, and Professor
H. W. Humble, of the University of Kansas, have also
assisted by valuable criticisms.

ROSCOE POUND.
CaMmBRrIDGE, October 1, 1912.






ENCOMIA ON THE COMMON LAW

For the English Laws, although not Written, may, as it should seem, and that
without any absurdity, be termed Laws. . . . For, if from the mere want of
writing only, they should not be considered as Laws, then, unquestionably,
writing would seem to confer more authority upon Laws themselves, than either
the Equity of the persons constituting, or the reason of those framing them.
— Glanvill, Preface (1187).

The realm of England was first inhabited by the Britons; afterwards it was
ruled and civilized under the government of the Romans; then the Britons pre-
vailed again; next it was possessed by the Saxons, who changed the name of
Britain into England. After the Saxons, the Danes lorded it over us, and
then the Saxons prevailed a second time; at last the Normans came in,
whose descendants retain the kingdom at this day: and during all that time,
Wherein those several nations and their kings prevailed, England has nevertheless
been constantly governed by the same customs as it is at present: Which if they
Were not above all eXception good, no doubt but some or other of those kings,
from a principle of justice, in point of reason, or moved by inclination, Would
have made some alteration, or quite abolished them. . . . So that there 1s no
pretence to say, or insinuate to the contrary, but that the laws and customs of
England are not only good, but the very best. — Fortescue, De Laudibus Legum

Angliae, cap. 17 (about 1453).

And it 1s to be noted that all the deriving of reason in the law of England
proceedeth of the first principles of the law, or of something that is derived of
them; and therefore no man may right-wisely judge, ne groundly reason in the
laws of England if he be ignorant in the first principles. — Doctor and Student,

chap. 5 (1523).

For reason is the life of the law, nay the common law itselfe is nothing else but
reason; Which is to be understood of an artificiall perfection of reason, gotten by
long study, observation, and experience, and not of every man’s naturall reason;
for, nemo nascitur artifex. This legall reason est summa ratio. And therefore if
all the reason that is dispersed into so many severall heads, Were united into one,
yet could he not make such a law as the law in England is; because by many
successions of ages it hath beene fined and refined by an infinite number of grave
and learned men, and by long experience growne to such a perfection, for the
government of this realme, as the old rule may be justly verified of 1it, neminem
opportel esse sapientiorem legibus: no man out of his own private reason ought
to be wiser than the law, Which is the perfection of reason. — Coke on Littleton, 97b

(1628).
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Whereupon the deputies so appointed being now assembled in a full and free
representation of these colonies, taking into their most serious consideration the
best means of attaining the ends aforesaid, do in the first place, as Englishmen,
their ancestors, in like cases have usually done, for asserting and vindicating
their rights and liberties declare. . . .

5. That the respective colonies are entitled to the common law of England,
and more especially to the great and inestimable privilege of being tried by their
peers of the Vicinage, according to the course of that law.

6. That they are entitled to the benefit of such of the English statutes as
existed at the time of their colonization; and Which they have, by experience,
respectively found to be applicable to their several local and other circumstances.
— Declaration of Rights of the Continental Congress (1774).

You shall understand how great a heritage is the law of England, Whereof we
and our brethren across the ocean are partakers, and you shall deem treaties
and covenants a feeble bond in comparison of it; and ycu shall know with cer-
tain assurance that, however arduous has been your pilgrimage, the achievement
is a full answer. So Venerable, so majestic, is this living temple of justice, this
immemorial and yet freshly growing fabric of the Common Law, that the least
of us is happy who hereafter may point to so much as one stone thereof and say,
The Wwork of my hands is there. — Pollock, Oxford Lectures, 111.
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HISTORY AND SYSTEM OF THE
COMMON LAW

CHAPTER I
FUNDAMENTAL CONCEPTIONS
JUSTICE

The object of Law is the administration of justice. Law is a body of rules
for the systematic and regular public administration of justice. Hence we may
ask, at the outset, what is justice?!

INSTITUTES OF JUSTINIAN, I, 1, secs. 1, 3.
Justice is the set and constant purpose which gives to every man

hisdue. The precepts of law are these: to live honorably, to injure
no one, and to give every man his due.

KANT, RECHTSLEHRE (2 ed.), xxxiii.
Right 1s therefore the sum of the conditions under wnich the will
of one can be brought into harmony with the will of another ac-

cording to a universal law of freedom. Every act is right which,
in itself, or in accordance with i1ts maxim, can co-exist with the free-

dom of the will of each and all according to a universal law.

SPENCER, JUSTICE, sec. 27.

Hence, that which we have to express in a precise way, is the
liberty of each limited only by the like liberties of all. This we do
by saying: Every man is free to do that which he wills, provided
he infringes not the equal freedom of any other man.

WILLOUGHBY, SOCIAL JUSTICE, 20-21.

Justice to the individual, then, must according to these prin-
ciples consist in the rendering to him, so far as possible, all those

1 Salmond, Jurisprudence (3ed.), §§6, 7, 9, 10, 25,26; Miller, the Data of Juris-
prudence, chap. 6; Markby, Elements of Law, § 201; Gareis, Science of Law
(Kocourek’s translation), 48. See also, Bentham, Theory of Legislation, Principles

of the Civil Code, pt. I, chaps. 1-7.
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services, and surrounding him with all those conditions, which
he requires for his highest self, for the satisfaction of those desires
which his truest judgment tells him are good. Conversely, op-
portunity for fulfillment of highest aims is all that may be justly

claimed as a right.!

PauLseN, ETHIcs (Thilly's translation), chap. 9.

Justice, as a moral habit, 1s that tendency of the will and mode
of conduct which refrains from disturbing the lives and interests of
others, and, as far as possible, hinders such interference on the part
of others. This virtue springs from the individual’s respect for his
fellows as ends in themselves and as his co equals. The different
spheres of interests may be roughly classified as follows: body and
life; the family, or the extended individual life; property, or the
totality of the instruments of action; honor, or the ideal existence;
and finally freedom, or the possibility of fashioning one’s life as an
end in 1tself. The law defends these different spheres, thus giving
rise to a corresponding number of spheres of rights, each being
protected by a prohibition. . . . To violate the rights, to inter-
fere with the interests of others, is injustice. All injustice is ulti-
mately directed against the life of the neighbor; 1t is an open avowal
that the latter 1s not an end 1in itself, having the same value as the
individual’s own life. The general formula of the duty of justice
may therefore be stated as follows: Do no wrong yourself, and
permit no wrong to be done, so far as lies 1n your power; or, ex-
pressed positively: Respect and protect the right.

PoLLock, FIRST BOOK OF JURISPRUDENCE (3 ed.), 32-33.

Law presupposes ideas, however rudimentary, of justice. But,
law being once established, just, in matters of the law, denotes
whatever 1s done in express fulfillment of the rules of law, or is
approved and allowed by law. Not everything which is not for-
bidden 1s just. Many things are left alone by the state, as 1t were
under protest, and only because it is thought that interference would
do more harm than good. In such things the notion of justice has

A pr—

1 “The old justice in the economic field consisted chiefly in securing to each
individual his rights in property or contracts. The new justice must consider
how it can secure for each individual a standard of living, and such a share in

the values of civilization as shall make possible a full moral life.”” Dewey and
Tufts, Ethics, 496.
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noplace. . . . Thewords ‘“just’’ and ‘‘justice,’”’ and correspond-
ing words in other tongues, have never quite lost ethical significance
even in the most technical legal context. The reason of this (un-
duly neglected by some moderns for the sake of a merely verbal and
illusive exactness) is that in the development of the law both by
legislative and by judicial processes appeal is constantly made to
ethical reason and the moral judgment of the community. Doubt-
less the servants of the law must obey the law, whether the specific
rules of law be morally just in their eyes or not: this, however, is
only saying that the moral judgment we regard is the judgment of
the community, and not the particular opinion of this or that citi-
zen. Further, some conflict between legal and moral justice can
hardly be avoided, for morality and law can not move at exactly
the same ratio. Still, in a well-ordered State such conflict 1s ex-
ceptional and seldom acute. Legal justice aims at realizing moral
justice within its range, and 1ts strength largely consists in the gen-
eral feeling that this is so.

LAW!?

Justice may be administered, according to the discretion of the person who
administers it for the time being, or according to law. Law means uniformity
of judicial action, — generality, equality, and certainty in the administration of
justice. The advantages of law are: (1) It enables us to predict the course the
administration of justice will take. (2) It prevents errors of individual judg-
ment. (3) It protects against improper motives on the part of judicial officers.
(4) 1t gives the magistrate the benefit of all the experience of his predecessors.

BLACKSTONE, COMMENTARIES, I, 44-46.

Thus much I thought i1t necessary to premise concerning the law
of nature, the revealed law, and the law of nations before I pro-
ceeded to treat more fully of the principal subject of this section,
municipal or civil law; that is, the rule by which particular dis-
tricts, communities, or nations are governed; being thus defined by
Justinian, “‘jus civile est quod quisque sibt populus constituit.”’ 1 call

1 Salmond, Jurisprudence, chaps. 2 and 3; Holland, Elements of Jurisprudence,
chaps. 2 and 3; Markby, Elements of Law, §§ 1-26; Gray, Nature and Sources
of Law, chap. 4; Pollock, First Book of Jurisprudence, pt. 1, chap. 1; Austin,
Jurisprudence, Lects. 1 and 5; Korkunov, General Theory of Law (Hastings’ trans-
lation) 40-115; Clark, Practical Jurisprudence, pt. 1, chap. 7 to middle of p.
93, conclusion of chap. 11 (p. 134), conclusion of chap. 14 (p, 172); Maine, Early
History of Institutions, chap. 13; Lee, Historical Jurisprudence, 1-5.
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it municipal law, in compliance with common speech; for though
strictly that expression denotes the particular customs of one single
municipium or free town, yet it may with sufficient propriety be
applied to any one state or nation which i1s governed by the same
laws or customs.

Municipal law, thus understood, is properly defined to be “‘a rule
of civil conduct prescribed by the supreme power 1n a state, com-
manding what is right and prohibiting what is wrong.”” Let us
endeavor to explain its several properties as they arise out of this
definition. And, first, it 1s a rule: not a transient sudden order from
a superior to or concerning a particular person; but something per-
manent, uniform, and universal. Therefore a particular act of the
legislature to confiscate the goods of Titius, or to attaint him of high
treason, does not enter into the idea of a municipal law: for the
operation of this act is spent upon Titius only, and has no relation
to the community in general; it 1s rather a sentence than a law.
But an act to declare that the crime of which Titius 1s accused shall
be deemed high treason; this has permanency, uniformity, and uni-
versality, and therefore i1s properly arule. It 1s also cal ed a rule,
to distinguish 1t from advice or counsel, which we are at liberty to
follow or not, as we see proper, and to judge upon the reasonable-
ness or unreasonableness of the thing advised: whereas our obe-
dience to the law depends not upon our approbation, but upon the
maker’s will. Counsel 1s only a matter of persuasion, law 1s matter
of injunction; counsel acts only upon the willing, law upon the
unwilling also.

It is also called a rule to distinguish i1t from a compact or agree-
ment; for a compact is a promise proceeding from us, law 1s a com-
mand directed to us. The language of a compact is, “‘I will, or will
not, do this’’; that of a law 1s, “‘thou shalt, or shalt not, do 1t.”” It
1s true there is an obligation which a compact carries with it, equal
in point of conscience to that of a law; but then the original of the
obligation 1is different. In compacts we ourselves determine and
promise what shall be done, before we are obliged to do it; in laws,
we are obliged to act without ourselves determining or promising
anything at all. Upon these accounts law 1s defined to be ‘‘a rule.”

Municipal law is also ‘‘a rule of civil conduct.” This distin-
guishes municipal law from the natural, or revealed; the former of
which is the rule of moral conduct, and the latter not only the rule
of moral conduct, but also the rule of faith. These regard man as
a creature, and point out his duty to God, to himself, and to his
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restoration of the true sense easy or perhaps advisable. ‘‘Municipal law,”’ the
term generally made use of to denote the system or body of law of a particular
state, is unfortunately chosen, but Well settled in good usage.

Three common uses of the term law require to be distinguished: These are (1)
Law as used in the natural and physical sciences, (2) Natural law, or law of nature,
. as the term is used by writers on the philosophy of law, (3) Law in the juridical
sense. In the natural sciences, law is used to mean deductions from human expe-
rience of the course of events. Thus, the “law of gravitation” is a record of
human observation and experience of the manner in Which bodies Which are free
to move do, in fact, move toward one another. By natural law or the law of
nature, Writers upon legal subjects mean the principles Which philosophy and
ethics discover as those which should govern human actions and relations. Laws
of nature, in this sense, might be defined thus: ‘‘Rational and necessary inferences
from the facts of nature, with respect to Which obligatory rules of human con-
duct ought to be framed.”” Law in the juridical sense is: The body of rules recog-
nized or enforced by public or regular tribunals in the administration of justice.
The idea which the three have in common i1s order or regularity — the idea of a
rule or principle underlying a sequence of events, Whether natural or moral or
judicial. It is usual to distinguish law in the juridical sense from so-called
natural law under the name of positive law. The following extracts deal with
law 1n the juridical sense.

HoLLAND, ELEMENTS OF JURISPRUDENCE, chap. 3 (conclusion).

A law, in the proper sense of the term, is therefore a general rule
of human action, taking cognizance only of external acts, enforced
by a determinate authority, which authority is human, and, among
human authorities, is that which 1s paramount 1n a political society.
More briefly, a general rule of external human action enforced
by a sovereign political authority.

All other rules for the guidance of human action are called laws
merely by analogy; and any propositions which are not rules for
human action are called laws by metaphor only.

SALMOND, JURISPRUDENCE, sec. 9.

The law 1s the body of principles recognized and applied by the
state in the administration of justice. Or, more shortly: The law
consists of the rules recognized and acted on in courts of justice.

It will be noticed that this is a definition, not of a law, but of the
law, and our first concern 1s to examine the significance of this dis-
tinction. The term law 1s used in two senses, which may be con-
veniently distinguished as the abstract and the concrete. In its
abstract application we speak of the law of England, the law of
libel, criminal law, and so forth. Similarly we use the phrases law
and order, law and justice, courts of law. It 1s to this usage that
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our definition 1s applicable. Initsconcrete sense, on the other hand,
we say that Parliament has enacted or repealed a law. We speak
of the by-laws of a railway company or municipal council. We
hear of the commerce laws or the navigation laws. The distinction
demands attention for this reason, that the concrete term is not co-
extensive with the abstract in its application. Law or the law does
not consist of the total number of laws in force. The constituent
elements of which the law i1s made up are not laws but rules of law
or legal principles. That a will requires two witnesses is not rightly
spoken of as a law of England; it is a rule of English law. A law
means a statute, enactment, ordinance, decree or any other exercise
of legislative authority. It 1s one of the sources of law in the
abstract sense. A law produces statute law, just as custom produces
customary law, or as a precedent produces case-law.

JENKS, LAw AND PoLITICS IN THE MIDDLE AGES, 1-3.

To a layman, the task of compiling a list of laws might seem the
simplest of duties, demanding only the perseverance and accuracy
of a good clerk and the technical knowledge of an average profes-
sional lawyer. A generation which has, consciously or uncon-
sciously, imbibed the Austinian doctrine, that Law 1s a command of
the State, cannot believe it possible that the State should have
allowed any uncertainty to rest upon such an important act as the
making of alaw. Evena professed student of the Austinian theory,
though he is aware of certain awkward inconsistencies in the doc-
trine of the great jurist, is inclined to regard these inconsistencies
as belonging more to the theory than to the facts.

Nor 1s he, 1in truth, very far wrong. When all deductions have
been made for uncertainties of interpretation, and authorities of
doubtful validity, it is yet possible to say with tolerable certainty
what is law and what 1s not, in the England or the France of today.
The contents of legal systems may be complex and voluminous,
but the idea of law 1s comparatively simple. Despite all criticism,
Austin’s main position 1s unassailable, regarded as a summary of
existing facts. What the State wills, that, and that alone, can the
individual be compelled to obey.

But this fact, suggestive as it 1s, loses half its value, unless it is
regarded in 1ts true historical perspective, as the final outcome ot a
long unconscious process, fraught with infinite moment to the
human race. For, as we go back upon the history of Law, we very
soon reach a point at which the Austinian theory is helpless to
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explain the facts. Here 1s a ‘‘source’ of law, an authority which,
for some reason or another, great masses of men feel themselves
bound to follow, not because they choose, but because they must.
And yet it certainly is not a command of the State, direct or in-
direct. Upon critical examination, it may turn out to be the work
of a mere private composer. Why do men obey 1t? Further back
again, we find a purely impersonal document, compiled, no one
exactly knows how, or by whom; and yet it 1s the controlling force
which shapes the daily conduct of men. They do not even con-
sider the possibility of disregarding 1t. It i1s not the work of the
State, 1t may not even be recognized by the State, there may be no
State to recognize 1t. Yet the essential 1deas of Law, the evident
ancestors of our modern juristic notions, are clearly there.

It 1s manifest then, that to the fundamental question, What
is Law? no dogmatic or comprehensive answer can safely be given.
Not only do systems of law change their contents, but the concep-
tion of Law itself changes with the progress of mankind.

GRrRAY, NATURE AND SOURCES oF Law, §§ 191-194, 199, 203-205,
207-209, 211-213, 231.

Sec. 191. The Law of the State or of any organized body of
men 1s composed of the rules which the courts, that is, the judicial
organs of that body, lay down for the determination of legal rights
and duties. The difference in this matter between contending
schools of Jurisprudence arises largely from not distinguishing
between the Law and the Sources of the Law. On the one hand,
to affirm the existence of nicht positivisches Recht, that is, of Law
which the courts do not follow, 1s declared to be an absurdity; and
on the other hand, it is declared to be an absurdity to say that
the Law of a great nation means the opinions of half-a-dozen old
gentlemen, some of them, conceéivably, of very limited intelligence.
The truth 1s, each party 1s looking at but one side of the shield.
If those half-a-dozen old gentlemen form the highest judicial
tribunal of a country, then no rule or principle which they refuse
to follow 1s Law in that country. However desirable, for instance,
it may be that a man should be obliged to make gifts which he has
promised to make, yet i1f the courts of a country will not compel
him to keep his promise, it is not the Law of that country that
promises to make a gift are binding. On the other hand, those
six men seek the rules which they follow not in their own whims,
but they derive them from sources often of the most general and
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permanent character, to which they are directed, by the organized
body to which they belong, to apply themselves. 1 believe the
definition of Law that I have given to be correct; but let us con-
sider some other definitions of the Law which have prevailed and
which still prevail.

Sec. 192. . .. There are three theories which have com-
mended themselves to accurate thinkers, which have had and
which still have great acceptance, and which deserve examination.
In all of them it is denied that the courts are the real authors of
the Law, and it 1s contended that they are merely the mouthpieces
which give it expression.

Sec. 193. The first of these theories 1s that Law is made up of
the commands of the sovereign. This is Austin’s view. ‘“Every
positive law,”’ he says, ‘‘obtaining in any community, 1S a creature
of the Sovereign or State; having been established immediately
by the monarch or supreme body, as exercising legislative or judi-
cial functions; or having been established immediately by a sub-
ject individual or body, as exercising rights or powers of direct or
judicial legislation, which the monarch or supreme body has ex-
pressly or tacitly conferred.”

Sec. 194. In a sense, this i1s true; the State can restrain its
courts from following this or that rule, but it often leaves them free
tofollow what they think right; and it s certainlyaforced expression
to say that one commands things to be done, because he has power
(which he does not exercise) to forbid their being done.

Sec. 199. Austin’s statement that the Law is entirely made up
of commands directly or indirectly imposed by the State 1s correct,
therefore, only on the theory that everything which the State does
not forbid its judges to do, and which they in fact do, the State com-
mands, although the judges are not animated by a direct desire to
carry out the State’'s wishes, but by entirely different ones.

Sec. 203. The second theory on the nature of Law 1s that the
courts, in deciding cases, are, in truth, applying what has previously
existed 1n the common consciousness of the people. Savigny is the
ablest expounder of this theory. At the beginning of the System
des heutigen roemischen Rechts, he has set it forth thus: ‘It i1s 1n
the common consciousness of the people that the positive law lives,
and hence we have to call it Volksrecht. . . . It is the Volksgeist,
living and working 1n all the individuals in common, which begets
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the positive law, so that for the consciousness of each individual
there 1s, not by chance but necessarily, one and the same law. . .
The form in which the Law lives in the common consciousness of
the people, is not that of abstract rule, but the living intuition of
the institute of the Law i1n i1ts organic connection. . . . When I
say that the exercise of the Volksrecht in single cases must be con-
sidered as a means to become acquainted with 1t, an indirect acquain-
tance must be understood, necessary for those who look at it from
the outside, without being themselves members of the community
in which the Volksrecht has arisen and leads its continuous life.
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