


READ INGS

OfiI flfl I E

Hl sto
'

ry and System of th e

Comm fl n Law

WMP'

M D
“

BY

SECOND ED ITION

BO STQ N

THE BOSTON BOOK
“

COMPANY

16 1 3





PRE FACE TO THE SECOND ED IT ION

I n 1899 I w a s ca lled on to g ive a course in t h e h istory
a nd system of our la w for co l lege studen ts. After som e

exper im en t in g w i th lectures a n d a n out l in e of prescr ibed

rea d in gs, it seem ed desirable to h ave ext ra cts from th e

sources referred to a n d some oth er m a ter ia ls before t h e

studen t in th e lecture room in such form a s to serve n ot

m erely for i l lust ra t ion but a s t h e ba sis for c la ss d iscus

sion . Accord in g ly , a sh ort com p i la t ion o f extra cts w a s

m a de w h ich h a s gra dua l ly expa n ded in to th e presen t

book . F or som e yea rs t h e ext ra cts w ere m im eogra ph ed

a n d g iven out in pa r ts. Th us it w a s possible to m a ke

ch a n ges a n d a dd it ion s from yea r to yea r un t i l in 1904 th e

in crea sed n um bers t a kin g t h e course requ ired th a t th e

read in gs be put in pr in t . Accord in g ly , th e first ed it ion ,

pub l ish ed in t h a t yea r , represen ted th e or ig in a l n ucleus

a s sh a ped a nd in pa r ts m a de over by exper ien ce o f five

yea rs o f use. Subsequen t ly n otes w ere kept of ch a n ges in

a n d a dd it ion s to th e first ed i t ion w h ich a ppea red desir

a b le , a n d a fter I cea sed to tea ch th e subject oth ers w h o

used t h e book m ade furt h er suggest ion s. Th e first edi

t ion h av in g been exh a usted , t h e com p i la t ion h a s been

com p letely rev ised in th e ligh t o f t h ese n otes a n d sugges

t ion s. Bu t it st i l l fo l low s th e l in es a n d in th e m a in

em bodies t h e con ten ts o f th e m im eogra ph com p i la t ion

of 1899.

Pr im a r i ly t h e purpose o f t h ese read in gs is to prov ide in

conven ien t form m a ter ia ls w h ich m ay serve a s a ba sis

for d iscussion in cla ss a nd for lectures a nd expla n a t ion s

w h ich , un less t h e m a t ter is before th e studen t a t th e
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m omen t , w ou ld be a bst ra ct , if n ot un in tel l ig ib le . Th e

first ed it ion h a s been used a lso by first -yea r studen ts in

la w sch oo ls w h o desire a su rvey of t h e h istory of t h e

com m on l a w ,
a n d som e prel im in a ry V iew of its system .

Th e n eeds o f such studen ts h ave been t a ken in to a ccoun t .

Bu t t h ose w h o use th e book in t h is w a y a re recom

m en ded to rea d t h e first pa rt o f Po l lock
’

s First Book

o f Ju r ispruden ce in con n ect ion w ith th e first ch a p ter ,

Jen ks
’

s Sh ort H istory o f E n g l ish La w in con n ect ion w ith

t h e secon d ch a pter , t h e secon d pa rt o f Po l lock
’

s First

Book of Jur ispruden ce in con n ect ion w i th t h e t h ird

ch a pter , Wa rren
’

s H istory o f t h e Am er ica n Ba r in con

n ect ion w ith th e fourth ch a pter , a n d Ho l la n d
’

s E lem en ts

of Jur ispruden ce or Sa lm on d
’

s Jur ispruden ce in con n ec

t ion w it h ch a pters e igh t to tw elve .

I n usin g such a com p i la t ion cer ta in ca u t ion s a re

requ ired . On e w h o uses it sh ou ld h ave a tea ch er or e lse

sh ou ld rea d w ith h is eyes open an d th in k cr i t ica l ly a s h e

reads. I n t h e first p la ce , t h e extra cts a re n ot a lw a ys in

a ccord w i th ea ch o t h er or w i th t h e idea s t h e ed i tor h a s

expressed in t h e in sert ion s in sm a l ler type . Perh a ps it

n eed n ot be sa id t h a t ch o ice of ext ra cts proceed in g on

d ifferen t t h eor ies h a s of ten been m a de del ibera tely in

order to provoke t h ough t a n d in qu iry . Aga in , t h e h is

torica l m a ter ia l in th e extra cts from Bla ckston e a n d

K en t m ust of ten be taken w i th ca u t ion a n d som et im es

is va lua b le on ly a s sh ow in g t h e idea s of lega l h istory
w h ich govern ed lega l th in kin g in a pa st gen era t ion .

Moreover , th e a pocryph a l rea son s given by Bla ckston e

a nd h is im it a tors for doctr in es w h ich rest on h istor ica l

groun ds on ly m ust be scrut in ized ca refu l ly . Wh ere
exper ien ce h a s sh ow n th a t fa lse impression s a re l ikely to

be form ed w h ich read in g or in st ruct ion w i l l n o t rea d i ly
rem ove , n otes h ave been in serted to ch a l len ge t h e a t ten

t ion of t h e studen t a t on ce ; But w it h out such n otes ,
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th e reader sh ou ld w eigh a l l sta tem en ts by h is kn ow ledge

of h istory , ph i losoph y , eth ics a n d t h e soc ia l sc ien ces.

Wh a t h a s been sa id a s to t h e purpose of t h e com p i la

t ion a nd th e m a n n er of its or ig in a n d grow th w i l l su ffice

to exp la in its con ten ts. Th e h istor ia n m ay w e l l w on der

th a t some t h in gs a re in c luded a n d oth ers exc luded . As

to th ese , t h e test of use in c la ss h a s seem ed to sh ow w h a t

w a s best a da pted to provoke profita b le d iscussion . Bu t

l it t le h a s been in c luded a s to th e h istory of pa rt icu la r

depa rtm en ts a nd pa rt icu la r doct r in es, sin ce h ere , espe

cia l ly in t h e la w of property , h istory is a n ecessa ry pa rt

of th e ord in a ry dogm a t ic in struct ion . With m ore rea

son , t h e jurist m ay say t h a t t h e system is very sca n ty .

No system is a t tem pted in th e la w of torts, a n d elsew h ere

a n elem en ta ry ou t l in e on ly is suggested . More t h a n th is

seem s un profita b le for beg in n ers , sin ce system , to be

a ppreh en ded ,
m ust com e a fter t h e studen t h a s som e

con crete m a ter ia ls w it h w h ich to fill it out .

Perh a ps a n a po logy is due for m a k in g use o f t h e t ra n s

la t ion of Bra cton in Tw iss
’

ed i t ion . Un t i l Bra cton
’

s

text is settled ,
it ca n h a rd ly be profit a b le to m a ke t ra n s

la tion s of on e
’

s ow n . Bu t t h e un w a ry sh ou ld be referred

to P rofessor Vin ogrado ff
’

s pa per in 1 La w Q ua rter ly
Rev iew , 189.

Gra tefu l a cknow ledgm en t is m a de to t h e a u th ors a n d

pub l ish ers w h o h ave gen erously perm it ted t h e use of

extra cts from m odern books. Every on e w h o h a s to do

w ith eit h er t h e h istory or th e system of our la w is un der

a debt to P rofessor Wigm ore . Beyon d th is , h ow ever ,

I am in debted to h im for severa l im port a n t suggest ion s.

My co l lea gue ,
Professor Joseph Wa rren , a nd Professor

H . W. Hum b le , of th e Un iversity of K a n sa s , h ave a lso

assisted by va lua ble cr i t ic ism s.

ROSCOE POUND .

CAMBR IDGE , October 1 , 1912 .





ENCOMIA ON THE COMMON LAW

F or t h e E ngl ish Laws, a lt h ough n ot wr it ten , m a y , a s it sh ou ld seem , a nd t h a t

wit h out a ny a bsurd ity, be term ed Laws. For , if from t h e m ere wa n t of

wr it ing on ly, t h ey sh ould n ot be con sidered a s Laws, t h en , un quest iona bly,
wr it in g w ould seem to con fer more a ut h or ity upon Laws t h em selves, t h a n eit h er
t h e Equ ity o f t h e person s con st itut ing , or t h e rea son of t h ose fram ing t h em .

Gla nvil l , Prefa ce

Th e rea lm of E ngla nd w a s first in h ab ited by t h e Briton s ; a fterwa rds it w a s

r uled a n d c ivil ized under t h e governm en t of t h e Rom a n s ; t h en t h e Br iton s pre
va iled a ga in ; next it w a s possessed by t h e Saxons, w h o ch a nged t h e n am e o f

Br it a in in to En gla nd . After t h e Saxons , t h e Da n es lorded it over us, a nd

t h en t h e Sa xon s preva iled a second t ime ; a t la st t h e Norm a ns came in ,

wh ose descenda n ts reta in t h e kingdom a t t h is day : a nd durin g a l l t h a t t im e ,

wh erein t h ose severa l n a t ion s a nd t h eir kings preva iled , E n gla nd h a s n everth eless
been con sta n t ly govern ed by t h e sam e custom s a s it is a t presen t : wh ich if t h ey
were no t a bove a l l except ion good , n o doubt but some or ot h er of t h ose kings ,

from a pr in ciple o f just ice , in poin t o f rea son , or moved by in cl in a t ion ,
wou ld

h ave m ade som e a ltera t ion , or qu ite a bol ish ed t h em . So t h a t t h ere is n o

preten ce t o sa y , or in sin ua te to t h e con t ra ry, but t h a t t h e laws a nd custom s o f

E ngla nd a re n ot on ly good , but t h e very best .

— Fortescue , De Laudz
'

bus Legum

An glia e, ca p . 17 (a bout

And it is to be n oted t h a t a l l t h e deriving of rea son in t h e la w of E ngla nd

proceedet h of t h e first pr inciples o f t h e la w , or of someth ing t h a t is der ived of

t h em ; a nd t h erefore n o m a n m ay r igh t -wisely judge , n e ground ly rea son in t h e

laws of E ngla nd if h e be ignora n t in t h e first pr in c iples.

— Doctor a nd Studen t
,

ch a p . 5

F or rea son is t h e l ife of t h e la w , n ay t h e common la w itselfe is n ot h ing else bu t

rea son ; wh ich is to be understood of a n a rt ific ia l ] perfect ion of rea son , gotten by

long study, observa t ion , a nd exper ience , a nd n ot of every m a n
’

s n a tura l l rea son ;

for , n emo n oscitur a rtif ex. Th is lega l l rea son est summ a ra tio. And t h erefore if
a l l t h e rea son t h a t is d ispersed in to so m a ny severa l l h ea ds, were un ited in to one ,

yet cou ld h e n ot m a ke such a la w a s t h e la w in Engla nd is ; because by m a ny
succession s o f a ges it h a t h been e fin ed a nd refined by a n infin ite number of grave
a nd lea rned men , a nd by long exper ience grow ne to such a perfect ion , for t h e

governmen t of t h is rea lm e, a s t h e old rule m a y be just ly verified of it , nemin em

opportet esse sapien tz
'

orem legibus n o m a n out of h is ow n pr iva te rea son ough t

to bewiser th a n t h e la w , wh ich is t h e perfect ion of rea son . Coke on Littleton , 9717
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Wh ereupon t h e deput ies so a ppo in ted being now a ssembled in a fu ll a nd free
represen ta t ion of t h ese co lon ies , ta king in to t h eir m ost ser ious con sidera t ion t h e

best mea n s of a t ta in in g t h e ends a foresa id , do in t h e first p la ce, a s E ngl ish m en ,

t h eir an cestors, in l ike ca ses h ave usua l ly don e , for a ssert ing a nd vin d ica t in g
t h eir righ t s a nd l ibert ies dec la re
5 . Th a t t h e respect ive co lon ies a re en t it led to t h e common la w of E ngla n d ,

a nd m ore espec ia l ly to t h e grea t a nd inest im a ble privilege o f being t r ied by t h eir
peers of t h e vic ina ge , accordin g to t h e course of t h a t la w .

6 . Th a t t h ey a re en t it led to t h e benefit of such of t h e E n gl ish sta tutes a s

existed a t th e t im e of t h eir colon iza t ion ; a nd wh ich t h ey h ave , by exper ience,

respect ively found to be a ppl icab le to t h eir severa l loca l a nd oth er c ircum st a nces.

Dec la ra t ion of Righ ts o f t h e Con t in en ta l Con gress

You sh a l l understa nd h ow grea t a h er itage is t h e la w of E ngla nd , wh ereof w e
a nd our bret h ren a cross t h e ocea n a re pa rt a kers, a nd you sh a l l deem t rea t ies
a nd coven a n ts a feeble bond in compa rison of it ; a nd you sh a l l kn ow wit h cer

ta in a ssura nce t h a t , h ow ever a rduous h a s been your p ilgr ima ge , t h e a ch ievem en t

is a ful l a nswer . So venerable , so m a jest ic , is t h is l iving temple of just ice , t h is
imm em oria l a nd yet fresh ly grow ing fabric of t h e Comm on La w , t h a t t h e lea st

of us is h a ppy w h o h erea fter m ay po in t to so m uch a s on e stone t h ereof a nd say,

Th ework of my h a nds is t h ere. Pol lock , OxfordLectures, 1 1 1 .
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H I STO RY AND SYSTEM O F TH E

COMMON LAW

CHAPTER I

FUNDAMENTAL CONCE PTIONS

JUST ICE

Th e object of La w is t h e a dm in ist ra t ion of just ice. La w is a body of rules
for t h e systema t ic a nd regula r publ ic adm in istra t ion of just ice. Hence w e ma y
a sk, a t t h e outset , wh a t is just ice? 1

INST ITUTE S OF JUST INIAN , I , 1 , secs. l , 3.

Just ice is th e set and con sta n t purpose wh ich gives to every m a n

h isdue. Th e precepts of la w a re t h ese : to l ive h on ora bly , to in jure
no one , a n d to give every m a n h is due .

KANT , RE CH TSLE HRE (2 xxxiii .

Righ t is th erefore th e sum of t h e cond it ions under wh ich t h e will
of one ca n be brough t in to h a rm on y with th e will of anoth er ac

cord in g to a un iversa l law of freedom . Every act is r igh t wh ich ,
in itsel f , or in a ccorda n ce with its m axim , ca n co-exist with th e free
dom of th e wil l of ea ch and a ll a ccord ing to a un iversa l la w .

SPENCER , JUST ICE , sec . 27 .

Hen ce , th a t wh ich w e h ave to express in a precise w ay , is th e

liberty of ea ch l im ited on ly by t h e l ike l ibert ies of a l l . Th is w e do
by sayin g : Every m a n is free to do th a t wh ich h e wil ls, provided
h e in fringes not th e equa l freedom of a ny oth er m a n .

WILLOUGHBY , SOC IAL JUST ICE , 20
— 21 .

Just ice to th e ind ividua l , th en , m ust a ccording to t h ese prin
ciples con sist in th e rendering to h im , so fa r a s possible , a ll th ose

1 Sa lmond , Jurisprudence (3 7, 9, 10 , 25, 26 ; Mil ler , t h e Da ta of Juris
prudence, ch a p. 6 ; Ma rkby, E lemen ts of La w , 5201 ; Ga reis, Science of La w

(Kocourek
’

s tra nsla t ion ) , 48. See a lso , Ben th am , Th eoryof Legisla t ion , Pr inciples
of t h e C ivil Code, pt . I , ch aps. 1— 7.
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services, a nd surroundin g h im with a ll t h ose cond it ion s , wh ich
h e requ ires for h is h igh est sel f , for t h e sa t isfa ct ion of t h ose desires
wh ich h is truest judgmen t tel ls h im a re good . Con versely , op

portun ity for fulfillmen t of h igh est a im s is a ll t h a t m ay be just ly
cla imed a s a r igh t .

1

PAULSE N ,
ETH ICS (Th illy

’

s tran sla t ion ) , ch ap . 9.

Just ice , a s a m ora l h a bit , is t h a t ten den cy of th e will a nd m ode

of conduct wh ich refra in s from d isturbin g t h e l ives a nd in terests of
ot h ers , a nd , a s fa r a s possible , h inders such in terferen ce on t h e pa rt
of ot h ers. Th is virtue sprin gs from t h e ind ividua l ’s respect for h is
fel lows a s ends in t h em selves a nd a s h is co equa ls. Th e d ifferen t
sph eres of in terests m ay be rough ly cla ssified a s fol lows : body a nd
life ; t h e fam ily , or t h e extended ind ividua l l ife ; property , or th e

tot a l ity of t h e in strumen ts of a ct ion ; h on or , or t h e idea l existen ce ;
a nd fin a l ly freedom , or t h e possibil ity of fa sh ion in g one

’

s l ife a s a n

end in itsel f . Th e la w defends th ese d iff eren t sph eres, t h us giving
r ise to a correspond ing n um ber of sph eres of r igh ts , ea ch bein g
protected by a proh ibit ion . To viola te t h e r igh ts , to in ter
fere wit h t h e in terests of oth ers , is in just ice . All in just ice is u lt i
m a tely d irected aga in st t h e l ife of th e neigh bor ; it is a n open a vowa l
t h a t t h e la t ter is n ot a n en d in itself , h avin g th e sam e va lue a s t h e

ind ividua l ’s ow n l i fe . Th e genera l form ula of t h e duty of just ice
m a y t h erefore be sta ted a s follows : Do n o wron g yoursel f , a nd
perm it n o wron g to be don e , so fa r a s l ies in your power ; or , ex

pressed posit ively : Respect a nd protect th e r igh t .

POLLOCK , FIRST BOOK OF JUR ISPRUDE NCE (3 32— 33.

La w presupposes idea s , h owever rud im en t a ry , of just ice. But ,
la w bein g on ce establ ish ed , just , in m a t ters o f t h e la w , denotes
wh a tever is don e in express fu lfillmen t of th e rules of la w , or is

approved a nd a l lowed by la w . Not everyth in g wh ich is n ot for

bidden is just . Ma ny th ings a re left a lon e by t h e sta te , a s it were
under protest , a nd on ly beca use it is t h ough t th a t in ter feren ce wou ld
do m ore h a rm th a n good . I n such th ings th e n ot ion of just ice h a s

1 “
Th e old just ice in t h e econom ic field consisted ch iefly in secur ing to ea ch

ind ividua l h is r igh ts in property or con t ra cts. Th e new just ice must consider
h ow it ca n secure for ea ch ind ividua l a sta nda rd of l iving , a nd such a sh a re in
t h e va lues of civil iza t ion a s sh a l l make possible a full mora l l ife.

" Dewey a nd
Tufts, E t h ics, 496.



JUST ICE 3

no pla ce . Th e words just a nd just ice , and correspond
ing words in oth er tongues, h ave n ever quite lost eth ica l sign ifican ce
even in th e m ost tech n ica l lega l con text . Th e reason of th is (um
duly neglected by som e m odern s for th e sake of a merely verba l and
illusive exa ctness) is th a t in t h e developmen t of th e la w both by
legisla t ive a nd by jud icia l processes appea l is con sta n t ly m ade to

eth ica l rea son a nd th e m ora l judgmen t of t h e commun ity . Doubt
less th e servan ts of th e law m ust Obey th e la w ,

wh eth er t h e specific
rules of la w be mora l ly just in t h eir eyes or n ot : t h is, h owever , is
on ly sa yin g th a t t h e m ora l j udgmen t w e rega rd is th e judgmen t of
th e comm un ity , a nd n ot t h e pa rt icula r Opin ion of th is or th a t cit i
zen . Furth er , some con flict between lega l a nd m ora l just ice ca n

h a rd ly be avoided , for m ora lity a nd law ca n not m ove a t exa ct ly
th e same ra t io . St il l , in a wel l -ordered St a te such con flict is ex

cept ion al a nd se ldom a cute. Lega l just ice a im s a t rea l izin g m ora l

just ice with in its ra n ge , a nd its stren gth la rgely consists in th e gen
era l feel ing th a t th is is so.

LAW 1

Just ice ma y be a dm in istered , a ccord ing to t h e d iscret ion of t h e person w h o

adm in isters it for th e t ime being, or a ccord ing to la w . La w mea n s un iform ity
of jud ic ia l a ct ion , genera l ity, equa l ity, a nd cert a in ty in t h e adm in istra t ion of

just ice. Th e adva ntages of la w a re : (1 ) I t enables us to predict t h e course t h e

adm inistra t ion of justice will t ake. (2) I t prevents errors of ind ividua l judg
ment . (3) I t protect s a ga inst improper mot ives on t h e pa rt of jud icia l ofl‘icers.
(4) I t gives t h e magistra te t h e benefit o f a l l t h e exper ien ce of h is predecessors.

BLACKSTONE , COMME NTARIES , I , 44—46.

Th us m uch I th ough t it n ecessa ry to prem ise con cern in g t h e la w
of n a ture , t h e revea led la w , a nd t h e law of n a t ion s before I pro
ceeded to trea t m ore fully of th e prin cipa l subject of th is sect ion ,

mun icipa l or civil la w ; th a t is, t h e rule by wh ich pa rt icula r dis

tricts, comm un it ies , or n a t ion s a re governed ; being th us defined by
Just in ian ,

“

j us civile est quod quisque sibi popu lus constituit.
” I ca l l

1 Sa lmond ,
Jurispruden ce, ch aps. 2 a nd 3 ; Hol la nd , E lemen ts of Jur isprudence,

ch a ps. 2 a nd 3 ; Ma rkby, E lemen ts of La w , 55 1— 26 ; Gray, Na ture a nd Sources

of La w , ch ap. 4 ; Pollock, F irst Book of Jur isprudence, pt . 1 , ch a p. 1 ; Aust in ,
Jurispruden ce, Lects. 1 a nd 5 ; Korkunov , Genera l Th eoryof La w (Hast ings

’
tra ns

la tion ) 40— 1 15 ; Cla rk, Pra ctica l Jurisprudence, pt . 1 , ch ap. 7 to m idd le of p.

93, conclusion of ch ap. 1 1 (p. conclusion of ch ap. 14 (p. Ma ine, Early
H istory of I nst itut ions, ch a p. 13 ; Lee, H istorica l Jur isprudence, 1— 5.
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it m un icipa l la w ,
in compl ia n ce with comm on speech ; for th ough

st rict ly t h a t expression denotes t h e pa rt icula r custom s of on e sin gle

mun icip
ftum or free town , yet it m ay wit h su fficien t propr iety be

appl ied to a ny on e sta te or n a t ion wh ich is govern ed by t h e sam e

laws or custom s.

Mun icipa l la w , th us understood , is properly defin ed to be a rule

of civil conduct prescr ibed by t h e supreme power in a sta te , com

m a nd in g wh a t is r igh t a nd proh ibit in g wh a t is w ron g .

”
Let us

endeavor to expla in its severa l propert ies a s th ey a r ise out of t h is
defin it ion . And ,

first , it is a rule : n ot a t ra n sien t sudden order from
a superior to or con cern in g a pa rt icula r person ; but someth in g per
m a n en t , un iform , a nd un iversa l . Th erefore a pa rt icula r a ct of th e
legisla ture to con fisca te t h e goods of Tit ius , or to a t t a in t h im of h igh
t rea son , does n ot en ter in to t h e idea of a m un icipa l la w : for th e

Opera t ion of th is a ct is spen t upon Tit ius on ly , a nd h a s n o rela t ion
to t h e comm un ity in genera l ; it is ra t h er a sen ten ce t h a n a la w .

But a n a ct to decla re th a t t h e crim e of wh ich T it ius is a ccused sh a l l

be deem ed h igh t rea son ; th is h a s perm a nen cy , un iform ity , a nd un i

versa lity ,
a nd th erefore is proper ly a ru le . I t is a lso ca l ed a rule ,

to d ist in gu ish it from advice or coun sel , wh ich w e a re a t l iberty to
fol low or n ot , a s w e see proper , a nd to judge upon t h e rea son a ble
n ess or un rea son a blen ess of th e th in g advised : wh erea s our obe

dien ce to th e la w depen ds n ot upon our a pproba t ion , but upon t h e
m a ker ’

s wil l . Coun sel is on ly a m a t ter of persua sion , la w is m a t ter

of in j un ct ion ; coun sel a cts on ly upon t h e wil l in g , la w upon t h e

unwil l in g a lso .

I t is a lso ca l led a rule to d ist inguish it from a com pa ct or a gree
m en t ; for a compa ct is a prom ise proceed in g from us , la w is a com

m a nd d irected to us. Th e la nguage of a com pa ct is ,
“ I wi l l

, or wi l l
n ot , do t h is” ; t h a t of a la w is,

“
th ou sh a lt , or sh a lt n ot , do it .

”
I t

is t rue t h ere is a n obl iga t ion wh ich a com pa ct ca rr ies with it , equa l
in poin t of con scien ce to th a t of a la w ; but th en th e or igin a l Of t h e
obl iga t ion is d ifferen t . I n com pa cts w e ourselves determ in e a nd

prom ise wh a t sh a ll be done , before w e a re obl iged to do it ; in laws,
w e a re obl iged to a ct with out ourselves determ in in g or prom ising
a nyt h in g a t a l l . Upon t h ese a ccoun ts la w is defined to be “

a rule .

Mun icipa l la w is a lso
“
a ru le of civil conduct . Th is d ist in

guish es m un icipa l la w from th e n a tura l , or revea led ; th e form er of

wh ich is th e ru le of m ora l conduct , a nd t h e la tter n ot on ly t h e ru le
of m ora l conduct , but a lso th e rule of fa ith . Th ese rega rd m a n a s

a crea ture , a nd poin t out h is duty to God , to h im sel f , a nd to h is
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restora t ion o f t h e t rue sen se ea sy or perh a ps a dvisable. Mun icipa l la w , t h e

term genera l ly m ade use of to denote t h e system or body of la w of a pa rt icula r
sta te , is un fortun a t ely ch osen

, but wel l set t led in good usa ge.

Th ree comm on uses O f t h e t erm la w require t o be d ist in gu ish ed : Th ese a re ( 1 )
La w a s used in t h e n a tura l a nd ph ysica l sciences, (2) Na tura l l a w ,

or la w of n a ture,
a s t h e term is used by w r iters on t h e ph ilosophy of la w , (3) La w in th e j uridica l

sen se. I n t h e n a tura l sciences, la w is used to m ea n deduct ions from h uma n expe

r icuce of t h e course o f even ts. Th us, t h e
“
la w of gravita t ion ”

is a record of

h uma n observa t ion a nd exper ience of t h e m a n ner in wh ich bod ieswh ich a re free
to move do , in fa ct , m ove tdw a rd one a n oth er . By n a tura l la w or th e la w of
n a ture, wr iters upon lega l subjects m ea n t h e pr in c iples wh ich ph ilosoph y a nd

et h ics d iscover a s t h ose w h ich sh ould govern h uma n a ct ion s a nd rela t ions. La w s
of n a ture, in t h is sen se , m igh t be defined t h us : “

Ra t iona l a nd n ecessa ry inferences
from t h e fa cts of n a t ure wit h respect to wh ich Obl iga tory ru les of h um a n con

duct ough t to be fram ed . La w in th e j uridica l sen se is : Th e body of rules recog
n ized or enforced by publ ic or regu la r t r ibuna ls in t h e a dm in istra t ion of just ice.

Th e idea wh ich t h e t h ree h ave in common is order or regula r ity t h e idea of a

rule or pr inciple under lying a sequen ce of even ts, wh et h er na tura l or m ora l or

jud icia l . I t is usua l to d ist ingu ish la w in t h e jur id ica l sen se from so-ca l led

n a tura l la w under t h e n ame of posit ive la w . Th e following extra cts dea l wit h
la w in t h e j ur id ica l sen se.

HOLLAND , ELEME NTS OF JUR ISPRUDE NCE , ch a p . 3 (con clusion ) .
A la w , in t h e proper sen se of t h e term , is t h erefore a gen era l ru le

of h um a n a ct ion , t a kin g cogn iza n ce on ly o f extern a l a cts , en forced
by a determ in a te a ut h ority , wh ich a ut h or ity is h um a n , a nd , am on g

h um a n a u t h or it ies, is th a t wh ich is pa ram oun t in a pol it ica l society .

More br iefly , a gen era l ru le of extern a l h um a n a ct ion en forced
by a sovereign pol it ica l a ut h ority .

A l l oth er ru les for t h e guida n ce o f h um a n a ct ion a re ca l led laws
m erely by a n a logy ; a n d a ny proposit ion s wh ich a re n ot ru les for

h um a n a ct ion a re ca lled laws by m et aph or on ly .

SALMOND , JUR ISPRUDE NCE , sec . 5 .

Th e la w is t h e body of pr in ciples recogn ized a nd a ppl ied by t h e
st a te in t h e adm in istra t ion of just ice . Or , m ore sh ort ly : T h e la w
con sists o f th e ru les recogn ized a nd a cted on in courts of just ice .

I t wil l be n ot iced t h a t th is is a defin it ion
, n ot of a la w , but O f th e

la w , a n d our first con cern is to exam ine t h e sign ifica n ce of t h is dis
t in ct ion . Th e term la w is used in tw o sen ses , wh ich m ay be con

ven ien t ly d ist in guish ed a s t h e a bstra ct a nd th e con crete . I n its

a bst ra ct a ppl ica t ion w e spea k of th e la w of En gla n d , t h e l a w of
l ibel , cr im in a l la w , a nd so fort h . Sim ila rly w e use t h e ph ra ses la w
a nd order , l a w a nd just ice , courts of la w . I t is to t h is usa ge t h a t
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our defin it ion is a ppl ica ble . I n its con crete sen se , on t h e oth er h a n d ,

w e say t h a t Pa r l iam en t h a s en a cted or repea led a la w . We spea k
of t h e by- laws of a ra ilway com pa ny or m un icipa l coun cil . We

h ea r o f th e comm erce laws or t h e n aviga t ion laws. Th e d ist in ct ion
dem a nds a t ten t ion for t h is rea son , t h a t t h e con crete term is n ot co

exten sive with t h e a bst ra ct in its appl ica t ion . La w or th e la w does
n ot con sist of th e tot a l n um ber O f laws in force . Th e con st ituen t
elem en ts of wh ich t h e la w is m ade up a re n ot laws but ru les of la w
or lega l pr in ciples. Th a t a wil l requ ires tw o witn esses is n ot r igh t ly
spoken of a s a la w of Engla nd ; it is a ru le of En gl ish la w . A la w
m ea n s a st a tute , en a ctm en t , ord in a n ce , decree or a n y ot h er exercise
of legisla t ive a ut h or ity . I t is on e of t h e sources of la w I n t h e

a bst ra ct sen se. A la w produces sta tute la w ,
just a s custom produces

custom a ry la w , or a s a preceden t produces ca se- la w .

JE NKS , LAWAND POLITICS I N THE M IDDLE AGE S , 1— 3 .

To a laym a n , th e t a sk of com pil in g a l ist of laws m igh t seem t h e

sim plest of dut ies , dem a nd ing on ly t h e persevera n ce a nd a ccura cy
O f a good clerk a n d t h e tech n ica l kn owledge of a n avera ge profes
sioua l lawyer . A gen era t ion w h ich h a s , con sciously or un con

sciously , im bibed t h e Aust in ia n doct r in e , t h a t La w is a comm a n d of

t h e St a te , ca n n ot bel ieve it possible t h a t t h e St a te sh ou ld h ave
a llowed a ny un cert a in ty to rest upon such a n im port a n t a ct a s t h e
m a kin g of a la w . Even a pro fessed studen t of th e Aust in ia n th eory ,
th ough h e is awa re of cert a in awkwa rd in con sisten cies in th e doc

t rin e of t h e grea t jur ist , is in cl in ed to rega rd t h ese in con sisten cies
a s belon ging m ore to th e th eory th an to t h e fa cts.

Nor is h e , in t rut h , very fa r wrong . Wh en a l l deduct ion s h ave
been m ade for un certa in t ies of in terpret a t ion , a n d a uth or it ies of

doubt fu l va l id ity , it is yet possible to say with tolerable cert a in ty
wh a t is la w a n d w h a t is n ot , in t h e En gla nd or th e Fra n ce of toda y .

Th e con ten ts of lega l system s m ay be com p lex a n d vo lum in ous,
but th e idea o f la w is com pa ra t ively sim ple . Despite a l l crit icism ,

Aust in ’

s m a in posit ion is un a ssa ila ble , rega rded a s a summ a ry of

exist in g fa cts . Wh a t t h e Sta te wil ls, th a t , a n d th a t a lon e , ca n th e

ind ividua l be compel led to obey.

But t h is fa ct , suggest ive a s it is , loses h a lf its va lue , un less it is

rega rded in its t rue h istor ica l perspect ive , a s t h e fin a l out com e of a

lon g un con scious process, fra ugh t with in fin ite m om en t to th e

h um a n ra ce . For , a s w e go ba ck upon t h e h istory o f La w , w e very
soon rea ch a po in t a t wh ich t h e Aust in ia n t h eory is h elpless to
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expla in t h e fa cts. Here is a source O f la w , a n a uth or ity wh ich ,

for som e rea son or a n ot h er , grea t m a sses of m en feel th em selves
boun d to fol low , n ot beca use t h ey ch oose , but beca use t h ey m ust .

And yet it certa in ly is n ot a comm a nd of t h e St a te , d irect or in

d irect . Upon cr it ica l exam in a t ion , it m a y turn out to be th e work
of a m ere pr iva te composer . Wh y do m en obey it ? Fur th er ba ck
aga in , w e find a purely im person a l docum en t , com piled , n o one

exa ct ly kn ows h ow , or by wh om ; a n d yet it is t h e con t rol l in g force
wh ich sh a pes t h e da ily conduct of m en . Th ey do n ot even con

sider t h e possibil ity of d isrega rd in g it . I t is n ot t h e work o f t h e

Sta te , it m ay n ot even be recogn ized by th e St a te , t h ere m ay be n o

Sta te to recogn ize it . Yet t h e essen t ia l idea s of La w , t h e eviden t
a n cestors of our m odern jurist ic n ot ion s , a re clea r ly th ere .

I t is m a n ifest th en , t h a t to t h e fundam en ta l quest ion , Wh a t
is La w ? n o dogm a t ic or com preh en sive a n swer ca n sa fely be given .

Not on ly do system s of la w ch a n ge t h eir con ten ts , but t h e con cep

t ion of La w itsel f ch a nges with t h e progress of m a n kind .

GRAY , NATURE AND SOURCE S OF LAW, 191 — 194 , 199, 203
- 205,

207— 209, 21 1
— 213 , 231 .

Sec . 191 . Th e La w of t h e Sta te or of a n y orga n ized body of

m en is com posed of t h e rules wh ich t h e court s , t h a t is , th e jud icia l
orga n s of t h a t body , lay down for th e determ in a t ion o f lega l r igh t s
a nd dut ies. Th e d ifferen ce in t h is m a t ter between con tend in g
sch ools of Jur ispruden ce a r ises la rgely from n ot d ist in guish in g
between t h e La w a nd t h e Sources of t h e La w . On t h e on e h a nd ,

to a ffirm th e existen ce of n ich t positivisch es Rech t, t h a t is , o f La w

wh ich t h e court s do n ot fol low , is decla red to be a n a bsurd ity ; a nd
on t h e oth er h a nd , it is decla red to be a n a bsurd ity to say t h a t

t h e La w of a grea t n a t ion m ea n s t h e Opin ion s of h a lf—a -dozen old

gen t lem en , som e of th em , con ceiva bly , of very l im ited in tel l igen ce .

Th e t ruth is, ea ch pa r ty is lookin g a t but one side of th e sh ield .

I f t h ose h a lf-a -dozen old gen t lem en form th e h igh est jud icia l
t ribun a l of a coun t ry , t h en n o rule or prin ciple wh ich t h ey refuse
to fo l low is La w in t h a t coun try . However desira ble , for in st a n ce ,

it m a y be t h a t a m a n sh ould be obl iged to m a ke gift s wh ich h e h a s
prom ised to m a ke , yet i f t h e courts of a coun t ry wil l n ot com pel
h im to keep h is prom ise , it is n ot t h e La w of t h a t coun try t h a t
prom ises to m a ke a gift a re bin d in g. On t h e ot h er h a nd , t h ose

six m en seek t h e ru les wh ich th ey follow n ot in th eir ow n wh im s ,

but th ey derive th em from sources often of th e m ost gen era l a nd
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perm a n en t ch a ra cter , to wh ich t h ey a re d irected ,
by t h e orga n ized

body to wh ich th ey belong , to a pply t h em selves. I believe th e

defin it ion of La w t h a t I h ave given to be correct ; but let us con

sider some ot h er defin it ion s o f t h e La w wh ich h ave preva i led a nd
wh ich st i l l preva il .
Sec . 192 . Th ere a re t h ree t h eories wh ich h ave com

m ended t h em selves to a ccura te th in kers , wh ich h ave h ad a nd

wh ich st il l h ave grea t a ccept a n ce , a n d wh ich deserve exam in a t ion .

I n a l l of t h em it is den ied t h a t t h e courts a re th e rea l a ut h ors o f

th e La w , a nd it is con tended t h a t t h ey a re m erely th e m out h pieces
wh ich give it expression .

Sec . 193. Th e first of t h ese t h eor ies is th a t La w is m ade up of

th e comm a nds of th e sovereign . Th is is Aust in ’

s view .

“Every
posit ive la w , h e says ,

“
obta in in g in a ny comm un ity , is a crea ture

of t h e Sovereign or St a te ; h a vin g been esta b l ish ed immed ia tely
by t h e m on a rch or supreme body , a s exercisin g legisla t ive or jud i
cia l fun ct ion s ; or h avin g been est a blish ed imm ed ia tely by a sub

ject in d ividua l or body , a s exercisin g r igh ts or powers of d irect or
j ud icia l legisla t ion , wh ich th e m on a rch or supreme body h a s ex

pressly or t a cit ly con ferred .

Sec. 194 . I n a sen se , t h is is true ; th e Sta te ca n rest ra in its
courts from fo l lowin g t h is or t h a t ru le , but it often leaves t h em free
tofol low w h a t t h ey t h in k r igh t ; a nd it is certa in ly a forced expression
to say t h a t on e comm a nds t h ings to be done , beca use h e h a s power

(wh ich h e does n ot exercise) to forbid t h eir bein g don e.

Sec . 199. Aust in ’

s st a temen t t h a t th e La w is en t irely m ade up

of comm a nds d irect ly or ind irect ly im posed by t h e Sta te is correct ,
t h erefore , on ly on t h e t h eory th a t everyt h in g wh ich th e Sta te does
n ot forbid its judges to do , a nd wh ich t h ey in fa ct do , t h e Sta te com
m a nds , a lt h ough t h e judges a re n ot a n im a ted by a d irect desire to
ca rry out t h e Sta te ’

s wish es , but by en t irely d ifferen t ones.

Sec . 203 . Th e second t h eory on t h e n a ture of La w is t h a t th e

courts , in decid in g cases , a re , in t rut h ,
a pplyin g wh a t h a s previously

existed in t h e comm on con sciousn ess of t h e people . Savign y is t h e
a blest expoun der of th is th eory . At t h e begin n in g of t h e System

des h eutigen roemisch en Rech ts, h e h a s set it forth t h us :
“
I t is in

t h e comm on con sciousn ess of th e people t h a t t h e posit ive la w l ives ,

a nd h en ce w e h a ve to ca l l it Volksrech t. I t is t h e Volksgeist ,
l ivin g a nd workin g in a l l th e ind ividua ls in comm on , wh ich begets
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th e posit ive l a w , so t h a t for t h e con sciousness of ea ch in d ividua l

th ere is , n ot by ch a n ce but n ecessa r ily , on e a n d t h e sam e la w .

Th e form in wh ich th e La w l ives in t h e comm on con sciousn ess o f

th e people , is n ot t h a t o f a bstra ct ru le , but t h e l ivin g in tuit ion of

t h e in st itute of t h e La w in its orga n ic con n ect ion . Wh en I
say th a t t h e exercise of t h e Volksrech t in sin gle ca ses m ust be con

sidered a s a m ea n s to becom e a cqua in ted wit h it , a n ind irect a cqua in
ta n ce m ust be understood , n ecessa ry for th ose w h o look a t it from
t h e outside , with out bein g th em selves m em bers o f th e comm un ity
in wh ich t h e Volksrech t h a s a r isen a nd lea ds its con t in uous l i fe .

F or t h e m em bers of t h e comm un ity , n o such in feren ce from sin gle
ca ses of exercise is n ecessa ry , sin ce t h eir kn owledge o f it is d irec t
a n d ba sed on in tu it ion .

”

Sec . 204 . Savigny is ca refu l to d iscr im in a te between t h e com

m on con sciousn ess of t h e people a nd custom :
“
Th e foun da t ion o f

t h e La w ,

”
h e says, h a s its existen ce , its rea l ity , in t h e comm on

con sciousness of t h e people . Th is existen ce is invisible . How ca n

w e becom e a cqua in ted with it ? We becom e a cqua in ted with it
a s it m a n i fests itself in extern a l a cts , a s it a ppea rs in pra ct ice ,

m a n n ers , a n d custom . By t h e un i form ity of a con t in uous a n d con

t in uin g m ode of a ct ion , w e recogn ize th a t t h e bel ief of t h e people
is its comm on root , a nd n ot m ere ch a n ce . Th us , custom is t h e S ign
of posit ive la w , n ot it s foun da t ion .

Sec . 205 . Sa vign y is con fron ted by a d ifficu lty of t h e sam e kin d
a s con fron ted Aust in . Th e grea t bu lk of t h e La w a s it exist s in
a ny comm un ity is un kn own to it s rulers , a nd it is on ly by a id o f

t h e doct rine t h a t wh a t t h e sovereign perm its h e comm a nds , t h a t

t h a t La w ca n be con sidered a s em a n a t in g from h im ; but equa l ly ,
t h e grea t bulk of t h e La w is un kn own to t h e people ; h ow , t h en ,

ca n it be t h e product of t h eir “
comm on con sciousn ess?” How

ca n it be t h a t of wh ich t h ey feel t h e n ecessity a s la w ?”

Sec . 207. Savign y m eets t h e d ifficu lty t h us : Th e La w , or igi
n a l ly t h e comm on property of th e col lected people , in con sequen ce
of t h e ram i fyin g rela t ion s of rea l l i fe , is so developed in it s det a ils
t h a t it ca n n o m ore be m a stered by t h e peop le gen era l ly . Th en a

sepa ra te cla ss of lega l experts is form ed wh ich ,
itsel f a n elem en t o f

t h e people , represen ts th e comm un ity in th is dom a in o f t h ough t .

I n th e specia l con sciousness of th is cla ss , t h e La w is on ly a con t in ua
t ion a nd pecu l ia r developm en t of t h e Volksrech t. Th e la st lea ds ,

h en cefort h , a double l ife. I n its fundamen ta l pr in ciples it con
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t in ues to l ive in t h e comm on con sciousn ess of t h e peop le ; th e exa ct
determ in a t ion a nd t h e appl ica t ion to deta i ls is t h e specia l ca l l in g
of t h e cla ss of Juriscon su lt s.

”

Sec . 208 . But t h e n ot ion t h a t t h e opin ion s of t h e Juriscon su l t s
a re t h e developed Opin ion s o f t h e peop le is groun d less. I n t h e

coun t r ies of t h e En gl ish Common La w ,
wh ere t h e judges a re t h e

jur ists w h ose opin ion s go to m ake up t h e La w , t h ere would be less
a bsurd ity in con sider in g t h em a s expressin g t h e Opin ion s o f th e

people ; but on t h e Con t in en t of Europe , in Germ a n y for in st a n ce ,

it is d ifficult to t h in k of t h e un officia l a n d undeterm in a te c la ss o f

jur ists , pa st a n d presen t , from wh ose writ in gs so grea t a pa rt o f

t h e La w h a s been der ived , a s expressin g t h e opin ion s o f th e people .

I n t h eir rea son in gs , it is n ot t h e Opin ions o f t h e peop le of t h eir
respect ive coun tr ies , Prussia , or Sch w a rtzenburg

-Sonderh a usen ,

wh ich gu ide t h eir judgm en t . Th ey m a y bow to t h e a uth or ity o f

sta tutes , but in t h e dom a in of La w wh ich l ies outside of st a tu te ,

t h e n ot ion s on La w , i f t h ey exist a nd a re d iscovera b le ,
wh ich t h ey

a re m ost ly n ot , of t h e person s am on g wh om t h ey l ive , a re th e

l a st t h in gs wh ich t h ey t ake in to a ccoun t . Wh a t t h ey look to a re

t h e opin ion s o f foreign lawyers , of Pa pin ia n , o f Accursius, o f

Cuj a cius , or a t t h e elega n tia j uris , or a t
“jurist ic n ecessity .

”

Sec . 209. Th e jur ists set forth t h e opin ion s o f t h e people n o

m ore a n d n o less t h a n a n y o t h er specia l ly educa ted or tra in ed cla ss
in a comm un ity set s forth t h e opin ion s o f t h a t comm un ity , ea ch in
its ow n sph ere . Th ey in n o ot h er w ay set forth th e Volksgeist in th e
dom a in of La w t h a n educa ted ph ysicia n s set forth th e Volksgeist

in t h e m a t ter of m ed icine . I t m igh t be very desira ble t h a t t h e con
cept ion s of t h e Volksgeist sh ou ld be th ose of th e m ost skil lfu l of th e
comm un ity , but h owever desira ble t h is m igh t be , it is n ot t h e ca se .

Th e Volksgeist ca rr ies a piece of su lph ur in its wa istcoa t pocket to
keep O ff rh eum a t ism , a nd th in ks t h a t butch ers ca n n ot sit on jur ies .

Sec . 21 1 . A th ird t h eory of t h e La w rem a in s to con sider . Th a t
th eory is to th is eff ect : Th e ru les followed by th e courts in decid in g
quest ion s a re n ot t h e expression o f th e St a te ’

s comm a n ds , n or a re

th ey t h e expression of t h e common con sciousness of th e peop le , but ,

a lth ough wh a t t h e judges ru le is t h e La w , it is putt in g t h e ca rt before
th e h orse to say th a t La w iswh a t th e judges rule . Th e La w , indeed ,

is iden t ica l w ith t h e rules la id down by th e judges , but th ose ru les

a re la id down by th e judges because th ey a re th e La w , th ey a re n ot

t h e La w beca use t h ey a re la id down by t h e judges , or , a s th e la te
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Mr . James C . Ca rter puts it , t h e judges a re t h e d iscoverers , n ot th e

crea tors , o f t h e La w . And t h is is t h e w ay t h a t judges t h em selves

a re a p t to spea k o f t h eir fun ct ion s.

Sec . 212 . Th is t h eory con cedes t h a t t h e ru les l a id down by th e

judges correct ly st a te t h e La w , but it den ies t h a t it is La w beca use

t h ey st a te it . Before con sider in g th e den ia l , let us look a m om en t

a t t h e con cession . I t is a proposit ion wit h wh ich I t h in k m ost

Com mon -La w l awyers wou ld a gree. But w e ough t to be sure t h a t

our idea s a re n ot colored by t h e t h eor ies or pra ct ice of t h e pa rt icu la r

system of la w with wh ich w e a re fam il ia r . I n t h e Comm on La w ,

it is n ow gen era l ly recogn ized t h a t t h e judges h ave h ad a m a in pa rt
in erect in g t h e La w ; t h a t , a s it n ow st a nds , it is l a rgely ba sed on t h e

opin ion s of pa st genera t ions of judges ; but in t h e Civil La w , a s w e

sh a l l see h erea fter , t h is h a s been t rue to a very l im ited exten t . I n

ot h er words , jud icia l preceden ts h ave been t h e ch ief m a ter ia l for
bu ild in g up th e Comm on La w , but t h is h a s been fa r ot h erwise in t h e
system s of t h e Con t in en t of Europe . But gra n t in g a l l t h a t is sa id
by t h e Con t in en ta l wr iters on t h e la ck o f in fluen ce o f jud icia l
preceden ts in t h eir coun t r ies to be t rue , yet , a lt h ough a pa st decision
m a y n ot be a source o f La w , a presen t decision is cer t a in ly a n

expression o f wh a t th e La w n ow is. Th e courts of Fra n ce toda y
m ay , on t h e quest ion wh eth er a bla n k in dorsem en t of a b il l of
exch a n ge pa sses t it le , ca re l it t le or n ot h in g for t h e Opin ion s form er ly
expressed by Fren ch judges on th e poin t , but , n everth eless, t h e
Opin ion o f t h ose courts toda y upon t h e quest ion is t h e expression
of t h e presen t La w of Fra n ce , for it is in a ccord a n ce with such
opin ion th a t t h e Sta te wil l com pel t h e in h a bit a n ts of Fra n ce to

regu la te t h eir conduct . To say t h a t a ny doctr in e wh ich t h e courts

of a coun t ry refuse to adopt is La w in t h a t coun t ry , is to set up t h e

idol o f n ich t positivisch es Rech t ; a nd , t h erefore , it is t rue , in t h e Civil
a s wel l a s in th e Comm on La w , t h a t t h e rules la id down by t h e
cour ts O f a coun t ry sta te t h e presen t La w correct ly .

Sec . 213 . Th e grea t ga in in its fundam en t a l con cept ion s wh ich
Jur ispruden ce m ade durin g t h e la st cen tury w a s t h e recogn it ion o f

t h e truth t h a t t h e La w o f a Sta te or oth er orga n ized body is n ot a n
idea l , but som eth in g wh ich a ctua l ly exists. I t is n ot t h a t wh ich is
in a ccorda n ce with rel igion , or n a ture , or m ora l ity ; it is not t h a t

wh ich ough t to be , but th a t wh ich is. To fix t h is defin itely in t h e

Jurispruden ce of t h e Comm on Law , is t h e fea t th a t Aust in a ccom

plish ed . He m ay h ave been wron g in t rea t in g th e La w of t h e St a te
a s bein g t h e comm a nd of t h e sovereign , but h e w a s r igh t in tea ch in g



https://www.forgottenbooks.com/join


14 FUNDAMENTAL CONCEPTIONS

pure a nd un adultera ted goods , in la yin g ba re a l l th e h idden vices of

th e th ings for wh ich t h ey a re endeavor in g to find customers.

La w can do n one of th ese th in gs d irect ly. Indeed , by t rying to do

th em d irect ly it m ay on ly wea ken th a t force of m ora l ity wh ich

a lon e is equa l to t h e t a sk .

La w ca n do m uch , h owever , ind irect ly . I t defines t h e field a nd

th e d ifferen t port ions O f t h e field wit h in wh ich m ora l agen cies a re
ca l led to work . Law is th e con sta n t a nd visible represen ta t ive of a n

un iversa l in terest outside t h e ind ividua l in terest of ea ch m a n a nd

h ouseh old . Th e best a nd m ost vigila n t of m en m igh t be tempted
to invade th e m ora l cla im s of t h eir n eigh bors, i f th ey w ere n ot for
cibly rem inded of t h e grea t a nd stron g fen ce by wh ich th ose cla ims

a re en com pa ssed . I n t h e sam e w ay t h e wea k , credulous, a nd

th ough t less m igh t be ea sily seduced from tim e to t ime to pa rt with
th eir mora l birth righ t of l iberty , a nd to render th emselves t h e con
temptible slaves of t h e st ron gest in t h e n eigh borh ood , i f th e la w
did n ot sta n d by th em , to rem ind th em a s much of th eir m ora l as
of t h eir lega l righ ts, a nd to wa rn t ra n sgressors of th eir lega l a s wel l
a s of t h eir m ora l dut ies. Th us it is well for a ll m en , in th e course
of perfect ing th eir m ora l n a ture , to h ave ever a t h and a grand ,

visible , a nd pra ct ica l wit ness to t h e cla im s of th eir brot h er m en , to

th e subord in a t ion of th e ind ividua l person to th e St a te , a nd of th e

subservien cy of a ll ind ividu a l a ct ion a nd life to th e a ccompl ishmen t

of t h e genera l a im O f h um a n ity .

La st ly , a nd perh aps m ore t h an a l l , it is in secur in g to in dividua l
m en a free field of und isturbed work a nd l i fe in oth er words, in
secur ing person a l l iberty — t h a t la w exh ibits its m a in mora l effi

ca cy. Men can not be virtuous un less t h ey a re free , a nd t h ey
Can not be free un less th ey a re stron gly gua rded aga in st t h e occa
sioua l licen se or perm a nen t selfish n ess of th ose w h o m igh t im pa ir
t h eir secur ity . Nor is it on ly aga in st th e violen t a nd t h e bad

th a t th is secur ity for freedom is n eeded . I t is needed l ikewise
a ga inst t h e wel l-in ten t ion ed a nd con scien t ious , w h o h ave n ot

lea rned to respect th e sol itude of t h e h um a n spir it n or to refra in
from giving rein to t h eir ow n capr ic ious tempers a nd passions.

La w respects a nd gua rds t h e l iberty Of a l l , a nd ,
before t h e la w itsel f

is broken , sh elters t h e independen ce of t h e vile and wort h less w ith
a s m uch jea lousy and a la cr ity as t h a t of t h e deserving a nd t h e r ich .

POLLOCK , F IRST BOOK OF JUR ISPRUDE NCE (3d ed 46

Th e possible coin ciden ce of la w wit h m ora l ity is l im ited , a t a l l

even ts, by th e ra nge of t h a t wh ich th eologia n s h ave n amed extern a l
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m ora l ity . Th e comm a ndm en t , Th ou sh a lt n ot stea l , m ay be ,

a n d in a l l civi l ized coun tr ies is , lega l a s wel l a s m ora l : t h e com

m a ndm en t ,
“
Th ou sh a lt n ot covet ,

”
m ay be of even gr ea ter im

port a n ce a s a m ora l precept , but it ca n n ot be a lega l on e. Not
th a t a legisla t or m igh t n ot profess to m ake a la w a ga in st covetous
ness , but it would be in opera t ive un less a n extern a l test o f covet
ousness were a ssign ed by a m ore or less a rbitra ry defin it ion ; a nd
th en t h e rea l subject -m a t ter of t h e la w wou ld be n ot t h e pa ssion of

covetousn ess , but t h e beh avior defin ed a s evin cin g it . Th e

judgm en t of la w h a s to proceed upon wh a t ca n be m ade m a n i
fest , a nd it comm on ly h a s to est im a te h um a n conduct by its con
form ity , or ot h erwise , to wh a t h a s been ca l led a n extern a l sta nda rd .

Act ion , a n d in ten t sh own in a cts a nd words , n ot t h e secret springs
of con duct in desires a nd m ot ives , a re t h e n orm a l m a ter ia ls in
wh ich courts of just ice a re versed , a nd in t h e term s of wh ich t h eir
con clusions a re worked ou t a nd delivered . With ra re except ion s,
a n a ct n ot ot h erwise un lawfu l in itsel f wil l n ot becom e a n o ffen se
or lega l wron g because it is don e from a sin ister m ot ive , n or wi ll
it be a n y excuse for a n a ct con tra ry to t h e genera l la w , or in vio la
t ion of a ny on e

’

s r igh ts , to Sh ow t h a t t h e m ot ive from wh ich it
proceeded w a s good . I f t h e a t tempt is m ade to dea l with ru les of

t h e purely m ora l kind by jud icia l m a ch in ery , one o f tw o th in gs
wi l l h a ppen . Eit h er t h e t r ibun a l wil l be gu ided by m ere iso la ted
im pression s of ea ch ca se , a nd t h erefore will n ot adm in ister just ice
a t a l l ; or (wh ich is m ore l ikely) preceden t a nd usage wil l beget
set t led ru le , a nd t h e t r ibun a l wil l find itself adm in ister ing a form a l

system of la w , wh ich in t im e wil l be a s tech n ica l , a n d appea l a s
open ly to a n extern a l st a n da rd , a s a ny ot h er system . Th is process
took pla ce on a grea t sca le in t h e form a t ion of t h e Ca n on La w ,

a nd on a con sidera ble sca le in th e ea r ly h istory of Engl ish equ ity
jur isd ict ion .

BLACKSTONE , COMME NTARIE S , I , 41 .

Th is la w of n a ture , bein g coeva l with m a n kind , and d icta ted by
God h im self , is of course super ior in Obl iga t ion to every ot h er . I t

is bin d in g over a l l t h e globe in a l l coun t r ies , a nd a t a l l t im es : n o

h um a n laws a re o f a ny va l id ity , i f con t ra ry to t h is ; a nd such of

th em a s a re va l id derive a l l t h eir force a nd a l l t h eir a ut h ority ,

med ia te ly or im m ed ia tely , from t h is or igin a l .1

1 Ma ine, Ancien t La w , ch a p. IV, a nd Sir F reder ick Pol lock ’

s n ote G ; Bryce ,

Stud ies in H istory a nd Jur isprudence ,
E ssay 1 1 ; Hol la nd

,
E lemen ts o f J uris
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LOAN ASSOC IAT ION v . TOPE KA , SUPREME COURT OF THE UNITED
STATE S , 1874 , 20 Wa ll . 655 , 662.

Mil ler , J. : I t m ust be con ceded th a t th ere a re such r igh t s in
every free governmen t beyon d t h e con t rol of t h e St a te. A govern
m en t wh ich recogn ized n o such r igh ts , wh ich h eld th e lives, th e
liberty , a nd th e property of its cit izen s subject a t a l l t im es to t h e

absolute d isposit ion a nd un lim ited con trol of even th e m ost demo
cra t ic repository of power , is a fter a l l but a despot ism . I t is t rue

it is a despot ism of th e m a ny , of t h e m a jority , if you ch oose to ca l l
it so , but it is none t h e less a despot ism . I t m ay wel l be doubted
if a m a n is to h old a l l th a t h e is a ccustomed to ca l l h is ow n ,

a l l in wh ich h e h a s pla ced h is h appiness, a nd t h e security of wh ich
is essen t ia l to th a t h appin ess, under th e un l im ited dom in ion of

oth ers, Wh eth er it is n ot wiser t h a t th is power sh ould be exercised
by one m a n th a n by m a ny . Th e th eory of our governmen ts, Sta te
a nd Na t ion a l , is opposed to th e deposit of un l im ited power a n y

wh ere . Th e execut ive , t h e legisla t ive , a nd t h e jud icia l bran ch es
of t h e governm en ts, a re a l l of l im ited a nd defined powers. Th ere
a re l im ita t ion s on such power wh ich grow out of th e essen t ia l
n a ture of a l l free governmen ts,

— im pl ied reserva t ion s of indi
vidua l r igh ts, with out wh ich t h e socia l com pa ct cou ld n ot exist ,
a nd wh ich a re respected by a ll governm en ts en t it led to th e n am e.

No court , for inst an ce , would h esita te to decla re void a sta tute

wh ich en a cted t h a t A. a nd B . w h o were h usba nd a n d wife to ea ch
oth er Sh ould be so n o lon ger , but t h a t A . sh ould t h erea fter be th e
h usba nd of C . a nd B . t h e wife of D . Or wh ich sh ould en a ct t h a t
th e h om estead n ow owned by A . sh ould n o lon ger be h is , but sh ould
h en ceforth be th e property of B.

1

BONHAM ’

S CASE , COMMON PLEAs, 1610 (8 Rep . 1 18a ) .
Lord Coke : And it appea rs in our books , t h a t in m a ny ca ses

th e common law wil l con t rol a ct s of parl iamen t , a nd somet im es

prudence , ch ap. 3 , subd ivision 1 ; Ma rkby
, E lements of La w , 55 1 16— 1 17 ; K or

kunov, Genera l Th eory of La w (Ha st ings
’

tra nsla t ion ) , 1 16— 138. See a lso Grot ius
(Wh ewell's tra nsa t ion ) , Bk. 1 , ch a p. 1

, x— xii. For a n exposit ion of jurispru
dence from t h is sta ndpoin t , see Lorimer

,
Inst itutes of La w (2 ed .)

1 5ee Ma rsh a ll , C . J., in F letch er v. P eck, 6 Cra nch , 87, 135 ; Ch a se, J. , in
Ca lder v. Bu ll , 3 Da ll . 386, 388 ; F ield , J.

, in Butchers
’
Un ion Co. v. Crescen t City

Co.
, 1 1 1 U . S . 746, 762 ; Ha rla n , J.

,
iILCh icagoB . éf Q . R. Co.v. Chicago, 206 U . S.

226, 237 ; Cobb , J. , in P avesich v. Life I n s. Co.
, 122 Ga . 190, 194 ; Winslow, J.,

in Nunema ch er v. Sta te, 129Wis. 190, 198—203 .
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ad judge t h em to be ut ter ly void ; for wh en a n a ct of pa r liam en t

is a ga in st comm on r igh t a nd rea son , or repugn a n t , or im possible to
be per form ed , t h e comm on la w wil l con trol it a nd ad judge such a ct

to be vo id . So i f a n a ct of pa r liam en t gives to a n y to h o ld ,

or to h ave con usa n ce of , a ll m a n n er of plea s a rising before h im
wit h in t h e m a n or of D . , yet sh a l l h e h old n o plea , to wh ich h e
h im self is a pa rty : for , a s h a t h been sa id , in iguum est a liguern sud e

rei esse j udicem .

1

C ITY OF LONDON v . WOOD , KING
’

S BE NCH , 1701 (12 Mod . 669 ,

687

Lord Holt : And wh a t m y Lord Coke says in D r . Bon h am ’

s

Ca se in h is 8 Co . is fa r from a n y extra va ga n cy , for it is a very rea

son a ble a n d t rue sayin g , t h a t i f a n a ct of pa r l iam en t sh ould orda in
th a t t h e sam e person sh ou ld be pa rty a nd judge , or , wh ich is th e
sam e t h in g , judge in h is ow n cause , it would be a vo id a ct o f pa r

l iam en t ; for it is im possib le t h a t one sh ould be judge a nd pa rty ,
for t h e judge is to determ in e between pa rty a nd pa rty , or between
t h e governm en t a nd t h e pa rty ; a nd a n a ct of pa r l iam en t ca n do

n o wron g , t h ough it m ay do severa l t h in gs t h a t look pret ty odd ;

for it m ay d isch a rge on e from h is a l legia n ce to th e governm en t h e

l ives under , a n d restore h im to t h e st a te of n a ture ; but it ca n n ot
m a ke one t h a t l ives under a governm en t judge a nd pa rty . An

a ct o f pa rl iam en t m a y n ot m ake adu ltery lawfu l , t h a t is , it ca n n ot
m ake it lawfu l for A . to l ie wit h t h e wife of B .

, but it m ay m ake t h e
wife of A . to be t h e wife of B . a nd d issolve h er m a rr iage wit h A .

Th is not ion t h a t th ere is a n a ppea l from legisla t ion to common r igh t a nd rea ~

son or to t h e la w of n a ture , a nd t h a t courts a re bound to g ive effect to th e la tter
a s a ga in st posit ive la w in con flict t h erewit h , formerly h ad n o l it t le vogue a nd st i ll
rea ppea rs in occa siona l dicta , somet imes a s a n a bsolute dogma ,

2
somet imes a s a

mere rule of mora l obl iga t ion , a nd somet imes in its t rue place of a rule of in ter
preta t ion .

I n pra ct ice w e m ay a dm it t w o proposit ion s on ly
(a ) Asbetween a m a n a nd h is consc ience, h e may under some c ircumsta n ces

be just ified mora l ly in d isobeying a la w . He m ay a ppea l to h is rea son a nd con

science for in tern a l just ifica t ion ; but t h e courts ca n a nd wi ll look on ly to t h e la w .

1 See Coxe, Jud icia l Power a nd Unconst itut iona l Legisla t ion , Ch ap. 16.

2 “Wh a tever th e object ions of t h e common la w of E n gla nd , th ere is a la w

h igh er in t h is coun try, a nd one bet ter suited to t h e r igh ts a nd l ibert ies of t h e

Am erica n people t h a t la w wh ich a ccords to every c it izen t h e n a tura l r igh t to
ga in a l ivel ih ood by in tel l igence, h onesty, a nd industry in t h e a rts, t h e scien ces,
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(b) Th ere a re certa in poin ts of con ta ct between la w a nd mora ls, wh ere t h e

courts look pr ima r ily t o genera l pr inciples of r igh t a nd just ice for gu ida nce. Th ese

a re t h ree : d iscret ion ,
jud icia l la w -m a king , a nd in terpreta t ion .

UNITED STATE S v . HARMON ,
UNITE D STATE S D ISTR ICT COURT ,

D IS TR ICT OF KA NSAS , 1891 (45 Fed . Rep . 414 ,

[ In d ictm en t for send in g obscen e m a t ter th rough t h e m a fia

Defend a n t con ten ded t h a t h e a cted for t h e publ ic good , wit h
uprigh t m ot ives , to prom ote kn owledge of sexua l h ygiene ]
Ph ilips , J . T h e proposit ion is t h a t a m a n ca n do n o pub l ic wron g

w h o bel ieves t h a t wh a t h e does is for t h e ult im a te pub l ic good .

Th e under lyin g vice of a l l th is ch a ra cter of a rgumen t is t h a t it

leaves out of view t h e existen ce of t h e socia l compa ct , a n d t h e idea
o f governm en t by la w . I f t h e end sough t just ifies t h e m ea n s , a nd

t h ere were n o a rbiter but th e ind ividua l con scien ce o f th e a ctor to

determ ine t h e fa ct wh et h er t h e m ea n s a re just ifia ble , h om icide ,
in fa n t icide , pil lage a nd in con t inen ce m igh t run r iot Society
is orga n ized on t h e t h eory , born of t h e n ecessit ies of h um a n wel l
bein g , t h a t ea ch m em ber yields up someth in g of h is n a tura l pr ivi
leges , pred ilect ion s , a nd in du lgen ces for t h e good of t h e com posite
comm un ity ; a nd h e Con sen ts to a l l t h e m ot to im pl ies , sa lus populi
supremo est lex ; a nd , a s n o governm en t ca n exist w it h out la w , t h e

la w -m a kin g power wit h in th e l im its of con st itut ion a l a uth or ity ,
m ust be recogn ized a s t h e body to prescribe wh a t is r igh t a nd pro
h ibit wh a t is wron g . I t is t h e very in ca rn a t ion of t h e spir it of

a n a rch y for a cit izen to procla im th a t l ike th e h ea t h en h e is a la w

un to h im sel f.

BERTH OLF v . O
’

RE ILLY , COURT OF APPEALS OF NEWYORK , 1878

(74 N . Y .

‘Andrews , J . I f a n Act ca n sta nd wh en brough t to t h e test of t h e
Con st itut ion , t h e quest ion o f its va l id ity is a t a n end , a nd n eith er t h e
executive n or t h e jud icia l depa rtm en t Of th e governm en t ca n refuse
to recogn ize or en force it . Th e t h eory t h a t laws m ay be decla red
void wh en deemed to be opposed to n a tura l just ice a nd equ ity ,
a lt h ough t h ey do n ot vio la te a n y con st itut ion a l provision , h a s som e

support in t h e dicta o f lea rn ed judges, bu t h a s n ot been a pproved ,

t h e professions, or ot h er voca t ions. Th is r igh t m a y n ot , of course , be pursued
in viola t ion o f la w s, but m ust be h eld to exist so long a s not forbidden by la w .

I n reLea ch , 134 I nd . 665, 668. See La nier v. La n ier
, 5 Heisk. (Ten n . ) 462 , 465 ;

J efi
'

ers v. S ta te, 33 Ga . 367.
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so fa r a s w e kn ow , by a n y a ut h or it a t ive adj ud ica t ion , a nd is re

pudia ted by numerous a ut h or it ies. No la w ca n be pro

n oun ced in va lid , for t h e rea son sim ply t h a t it viola tes our n ot ion s
of just ice , is oppressive a nd un fa ir in it s opera t ion , or beca use , in

t h e Opin ion of some or a l l of t h e cit izen s of th e Sta te , it is not jus
t ified by public necessity , or design ed t o promote t h e public welfa re.

We repea t , if it viola tes n o con st itut ion a l provision , it is va lid a nd

m ust be obeyed .

1

BOUVIER , LAWD ICT IONARY .

Discret ion— Th e power exercised by courts to determ ine ques
tion s to wh ich n o st rict rule of la w is a ppl icable but wh ich ,

from
t h eir n a ture , a nd t h e circum st a n ces of t h e case , a re con t rol led by
t h e person a l judgmen t of t h e court .

NORR IS v . CLINKSCALE S , SUPREME COURT OF SOUTH CARO
LINA , 1896 (47 S . C .

Ben et , J. : Th e term d iscret ion im p l ies t h e a bsen ce of a h a rd a nd

fa st rule. Th e establish m en t of a c lea r ly defined rule would be t h e
end of d iscret ion . And yet d iscret ion sh ou ld n ot be a word for
a rbitra ry wil l or un st a ble capr ice .

HAYWOOD v . COPE , ROLLS COURT , 1858 (25 Beav . 140 ,

Rom i lly , M . R. : I t is m ost im porta n t th a t th e profession , a nd

t h ose w h o h ave to a dvise in referen ce to t h is subject sh ou ld under
stand th e rule wh ich is adopted in th is a nd th e oth er courts, wh ich
is, th a t t h e d iscret ion of th e courts m ust be exercised a ccord in g to
fixed a nd set t led ru les ; you ca n n ot exercise a d iscret ion by m erely
con sidering wh a t , between t h e pa rt ies, wou ld be fa ir to be don e ;
wh a t one person m ay con sider fa ir , a n oth er person m ay con sider
very un fa ir ; you m ust h a ve som e set t led rule a nd prin ciple upon
wh ich to determ ine h ow th a t d iscret ion is to be exercised .

Four p roposit ions may be la id down wit h reference
.

to t h e exercise of discre

t ion : (1 )Wh et h er or not a ma t ter is one for la w or for d iscret ion is sett led by la w ,

a nd th e court h a s no power to put it in t h e one ca tegory or t h e ot h er a t plea sure.

A court h a s no d iscret ion to apply th e la w or not a s it sees fit . (2)Wh ere d is
cret ion is con ferred , it must rea lly be exercised a s such ; t h e court ca nnot a ct

oppressively or a rbitra r ily under pretence of exercising discret ion . Such a rb i
tra ry or oppreésive a ct ion under color of exerc ising d iscret ion is ca lled a buse of

1 Compa re Iredel l , J. , in Ca lder v.Bul l , 3 Da ll . 386, 398—399.
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d iscret ion . (3) I f d iscret ion reposed in a court or judge is in fact exercised a s

such ,
t h e m a n ner of its exercise wil l not be reviewed . (4) But if t h e d iscret ion

is abused , t h e abuse m ay be reviewed a nd corrected by a h igh er tr ibuna l .
Jud icia l la w -ma king refers to dec ision by judges of ca ses of a n ovel ch a ra cter

,

n ot governed or im perfect ly governed by exist ing rules of la w , wh ereby n ew

rules a rise. I t is pa rt ly a surviva l from t imes wh en t h ere w a s l it t le or no legis
la t ion , a nd wh en legisla t ive a nd judicia l funct ions were undiff eren t ia ted a nd con

fused , pa rt ly a necessity by rea son of t h e impossibil ity of foreseeing t h e infin ite
va r iety of con troversies upon wh ich courts must pa ss a nd of esta bl ish ing pr in
ciples for th eir determ ina t ion in a dva nce. I ts scope a nd import a nce in our

system of la w a re gradua l ly d im in ish ing. Like jud icia l d iscret ion ,
t h is power

is n ot a rbit ra ry a nd un restr icted , but must be exercised a long wel l-set t led l ines.

Th e ch ief a gen t in jud ic ia l la w -ma king is a na logy, a nd t h e process consists in
ch oosing between compet ing a na logies of exist ing rules a nd select ing t h a t wh ich
a ppea rs most in h a rmony with t h e rest of t h e lega l system a nd most conson a n t

with rea son a nd just ice.

SOHM , INST ITUTE S OF ROMAN LAW (Led lie
’

s t ra n sla t ion ) , 2

Ed . 8.

Havin g th us a scert a ined t h e ru le o f law , jur ispruden ce m ust

n ext proceed to develop , or work ou t , its con ten ts. A ru le of la w

m ay be worked out eit h er by developin g t h e con sequen ces wh ich it
involves, or by developin g t h e wider pr in ciples wh ich it presup
poses. F or on e rule of la w m ay involve a series o f m ore spec ific
ru les of la w ; it m ay be a m a jor prem iss involvin g a ser ies of m in or
prem isses. Or aga in , t h e given rule of la w itsel f m ay be t h e con se

quen co of m ore genera l ru les ; it m ay be a m in or prem iss presup
posin g certa in m a jor prem isses. Th e m ore im port a n t o f t h ese t w o

m et h ods of procedure is t h e la t ter , i .e. t h e m eth od by w h ich ,
. from

given rules of la w , w e a scerta in th e m a jor prem isses wh ich t h ey
presuppose. For h avin g a scert a ined such m a jor prem isses, w e

sh a l l find th a t t h ey involve , in t h eir logica l con sequen ces , a ser ies
of ot h er lega l rules n ot d irect ly con t a in ed in t h e sources from wh ich
w e obt a in ed our ru le . Th e la w is t h us en r ich ed , a nd en r ich ed by a
purely scien t ific meth od . Wh en a given rule of la w is so used a s

to lea d us , by a n induct ive process , to t h e d iscovery of a m a jor
prem iss , th e a scerta inm en t of n ew ru les by m ea n s of th e m a jor
prem iss th us discovered is term ed t h e

‘

a n a logica l appl ica t ion
’

of th e

given rule of la w . Th e appl ica t ion , t h en , of a pr in ciple (a m a jor
prem iss) wh ich is given , w e ca ll t h e m et h od of In feren ce ; th e

appl ica t ion of a prin ciple wh ich w e h ave f ound , w e ca l l t h e m eth od
of An a logy .

Th e scien t ific process by m ea n s of wh ich pr in ciples a re d is

covered wh ich a re n ot imm ed ia tely con ta in ed in t h e sources of la w
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eit h er by An a logy , i .e. by t h e d iscovery of th ose elemen ts a n d t h e

a n a lysis o f lega l rela t ion s ; or by I n feren ce , i .e. by t h e pra ct ica l

a ppl ica t ion o f t h ose elem en ts a nd t h e syn t h esis o f lega l rela t ion s.

I t is n ot by t h e legisla tor , but by scien t ific jur ispruden ce , th a t t h e

com plexity o f h um a n rela t ion s is regu la ted .

BLACKSTONE ,
COMME NTAR IE S , I , 59— 61 .

T h e fa irest a nd m ost ra t ion a l m et h od to in terpret t h e wil l of t h e

legisla tor is by explor in g h is in ten t ion s a t t h e t ime wh en t h e la w

w a s m ade , by sign s t h e m ost n a tura l a nd proba ble .

1 And t h ese

S ign s a re eith er t h ewords, t h e con text , t h e subject -m a t ter , t h e effects

a nd con sequen ce , or t h e spirit a nd rea son of t h e law . Let us t a ke

a sh ort View of t h em a l l .

1 . Words a re gen era l ly to be understood in t h eir usua l a nd m ost

kn own sign ifica t ion ; n ot so m uch rega rd in g t h e propr iety of gram

m a r , a s t h eir genera l a n d popu la r use . Th us t h e la w m en t ion ed by
Pu fendor f wh ich forbade a laym a n to lay h a n ds on a pr iest , w a s

ad judged to extend to h im w h o h ad h urt a pr iest wit h a wea pon .

Aga in , term s of a rt , or tech n ica l term s , m ust be t a ken a ccord in g to

th e a ccept a t ion of t h e lea rned in ea ch a r t , t ra de , a n d scien ce . So

in t h e a ct of set t lem en t , wh ere th e crown of En gla nd is l im ited
“
to

'

th e pr in cess Soph ia a nd t h e h eirs of h er body , bein g Protest a n ts ,
”

it becom es n ecessa ry to ca l l in th e a ssist a n ce of lawyers to a scert a in

th e precise idea of t h e words “
h eirs of h er body ,

” wh ich , in a lega l

sense , com pr ise on ly certa in of h er l in ea l descen da n ts.

2 . I f words h appen to be st il l dubious , w e m ay est a bl ish th eir
m ea n in g from t h e con text , wit h wh ich it m ay be of sin gula r use to

1 “A fundamen ta l m iscon cept ion preva ils, a nd perva des a l l t h e books a s to

t h e dea l in g of t h e cour tswith sta tutes. In terpreta t ion is genera lly spoken of a s

if its ch ief fun ct ion w a s to d iscover wh a t t h e mea n ing of t h e Legisla t ure rea l ly
w a s. But w h en a Legisla ture h a s h ad a rea l in ten t ion , one w ay or a n ot h er , on

a poin t , it is n ot on ce in a h undred t imes t h a t a ny doubt a r ises a s t o wh a t it s
in ten t ion w a s. I f t h a t were a l l t h a t a j udge h a d to do with a sta tute , in terpre

ta t ion of sta t utes, in stead of being one of t h e
.
most d iffi cult of a judge

’

s dut ies,
wou ld be ext remely ea sy. Th e fa ct is t h a t t h e d ifficult ies of so-ca lled in terpret a
t ion a r ise w h en t h e legisla ture h a s h a d no mea n ing a t a l l ; wh en t h e quest ion
wh ich is ra ised on t h e sta tute never occurred to it ; w h en wh a t t h e judges h ave to
do is, n ot to determ ine wh a t t h e Legisla ture did m ea n on a po in twh ich w a s

presen t to its m ind , but to guess wh a t it would h ave in ten ded on a poin t not

presen t to its m ind , if t h e po in t h ad been presen t .

" Gray, Na t ure a nd Sources of
La w ,

370. See Aust in
,
Jurisprudence (3 1023— 1035 ; Cla rk

, Pra ct ica l
Jur ispruden ce , 230— 244.
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com pa re a word , or a sen ten ce , wh enever t h ey a re am biguous,
equ ivoca l , or in tr ica te. Th us t h e proem e , or pream ble , is often
ca l led in to h elp t h e con struct ion of a n a ct of Pa rl iam en t . Of th e

sam e n a ture a nd use is t h e com pa r ison of a l a w with ot h er laws ,
t h a t a re m ade by th e sam e legisla tor , t h a t h ave som e a ffin ity with
th e subject , or t h a t expressly rela te to t h e sam e po in t . Th us wh en
t h e la w of En gla nd decla res m urder to be felon y with out benefit of
c lergy , w e m ust resort to th e sam e la w of Engla nd to lea rn w h a t

th e ben efit of clergy is ; a nd , wh en t h e comm on la w cen sures sim o

n ia ca l con tra cts, it a ffords grea t l igh t to t h e subject to con sider
w h a t th e ca n on la w h a s ad judged to be sim ony .

3 . As to t h e subject m a t ter , words a re a lways to be understood

a s h a vin g a rega rd t h ereto , for t h a t is a lwayssupposed to be in th e eye
of t h e legisla tor , a nd a l l h is expression s d irected to t h a t en d . Th us ,

wh en a la w of our Edwa rd 111 forbids a l l ecclesia st ica l person s to
purch a se provision s a t Rom e , it m igh t seem to proh ibit t h e buyin go f

gra in a nd ot h er victua l ; but , wh en w e con sider t h a t t h e sta tute w a s

m ade to repress t h e usurpa t ion s of t h e papa l see , a n d t h a t t h e n om i
n a t ion s to ben efices by t h e pope were ca l led provision s , w e sh a l l see

th a t t h e rest ra in t is in tended to be la id upon such provision s on ly.

4 . As to t h e effects a nd con sequen ce , th e ru le is, th a t w h ere t h e

words bea r eith er n on e , or a very a bsurd sign ifica t ion ,
i f l itera l ly

understood , w e m ust a l it t le devia te from th e received sen se of t h em .

Th ere fore t h e Bologn ia n la w , men t ioned by Pu fendorf , wh ich em

a cted “
t h a t wh oever drew blood in th e streets sh ou ld be pun ish ed

with t h e utm ost sever ity ,

”
w a s h eld a fter long deba te n ot to extend

to t h e surgeon w h o open ed t h e vein of a person t h a t fel l down in
th e st reet in a fit .

5 . But , la st ly , t h e m ost un iversa l a nd effectua l w ay of d iscover
in g t h e t rue m ea n in g of a la w , wh en t h e words a re dubious , is by
con sider ing t h e rea son a nd spir it of it ; or t h e ca use wh ich m oved
th e legisla tor to en a ct it . F or wh en th is rea son cea ses , t h e la w

itsel f ough t l ikewise to cease with it . An in sta n ce of t h is is given
in a ca se put by Cicero , or wh oever w a s th e a ut h or of t h e trea t ise
ascr ibed to Heren n ius. Th ere w as a la w th a t th ose w h o in a storm

forsook t h e sh ip sh ou ld for feit a l l property th erein ; a nd th a t th e

sh ip a nd lad ing sh ould belon g en t irely to t h ose w h o st ayed in it .

I n a da n gerous tem pest a ll t h e m a r iners forsook t h e sh ip , excep t
on ly one sick passenger , w h o , by reason of h is d isea se , w a s un able
to get out a nd escape . By ch a n ce th e sh ip cam e sa fe to port . Th e

sick m an kept possession a nd c la im ed th e benefit of t h e law . Now
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h ere a l l t h e lea rn ed a gree , t h a t th e sick m a n is n ot wit h in t h e rea son
of t h e la w ; for t h e rea son of m a king it w a s, to give en courage

m en t to such a s sh ould ven ture t h eir l ives to save t h e vessel ; but
t h is is a mer it wh ich h e could n ever pretend to , w h o n eith er stayed
in t h e sh ip on th a t a ccoun t , n or con tr ibuted a nyt h in g to its preser
va t ion .

From th is m eth od of in terpretin g laws by th e rea son of t h em ,

a r ises wh a t w e ca l l equity , wh ich is t h us defined by Grot ius “
t h e

correct ion of th a t wh erein th e la w (by rea son of its un iversa l ity)
is deficien t .

”
For , sin ce in laws a l l ca ses ca n n ot be foreseen or ex

pressed ,
it is necessa ry th a t , wh en t h e gen era l decrees of t h e la w

com e to be a ppl ied to pa rt icula r ca ses , t h ere sh ould be som ewh ere a
power vested of defin in g t h ose circum sta n ces , wh ich (h ad th ey been
foreseen ) t h e legisla tor h im self wou ld h ave expressed . And th ese

a re t h e ca ses wh ich , a ccord ing to Grot ius, lex n on exa cte defin it,
sed a rbitrio ban i viri permittit.

SHARSWOOD ’

S NOTE to th e foregoin g pa ssage.

Wh a t t h e lea rned commen ta tor h ere says is cert a in ly in a ccura te ,

if it leads to t h e supposit ion th a t a ny oth er ru les of in terpret a t ion
a re a ppl ied to sta tutes in courts of equ ity t h a n in courts of la w .

On t h e con tra ry , h erein equ ity follows th e la w . Wh a t th e
comm en t a tor does m ean , perh aps, is wh a t is gen era lly term ed t h e

equ ity of a st a tute , wh ich is in rea l ity a com pend ious m ode of ex

pressing h is fifth ru le of in terpretat ion . Th ose ca ses a re sa id to be
with in t h e equ ity of a sta tute wh ich , t h ough n ot d irect ly compre
h ended by its la n gua ge , a re n everth eless with in th e in ten t ion of t h e

lawgiver , reach ed by its rea son a nd spirit .

SALMOND , FIRS T PR INC IPLE S OF JUR ISPRUDE NCE , 83
- 84.

We h ave defined a prin cip le of la w a s a pr in ciple recogn ized a nd

a cted upon by th e Sta te in t h e adm in istra t ion of just ice . I t fol lows
t h a t th e va l id ity of a lega l pr in ciple is en t irely independen t of its

t rut h . I t is a pr in ciple of la w , n ot beca use it is true , but because
it is a ccepted a nd a cted upon by t h e St a te a s true. Th a t t w o a nd

tw o m ake five is open to gr ave object ion s a s a prin ciple of m a th e

m a t ies, but m ay be a perfect ly va l id ru le of la w . As Hobbes says
Auth orita s n on verita s f a cit legem . Nor does th e existen ce of a

lega l prin ciple imply or involve a ny bel ief in its truth . To a ccept
a pr in ciple a s true for th e purposes of a ct ion is a d ifferen t th ing
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from bel ievin g it to be t rue ; for th ough a pr in ciple be n ot t rue , it

m ay be exped ien t to a ct upon it a s i f it were .

Hen ce a d ivergen ce of la w from truth a nd fa ct is in a l l ca ses

possib le , a nd in m a ny ca ses exped ien t , a nd in a l l lega l system s such

a d ivergen ce exists to a very grea t exten t . We h ave ever to dis
t in guish t h a t wh ich is in deed a n d in t ruth from th a t wh ich is in
la w . Negl igen ce in fa ct is n ot n ecessa r ily n egl igen ce in la w a nd

vice versa . Fraud in fa ct m ay n ot be fraud in la w ; m a l ice in l a w
m ay n ot be m a l ice in fa ct .

Sin ce t h e a im of t h e a dm in istra t ion of just ice is t h e m a in ten a n ce
or protect ion of r igh ts, it fol lows th a t am on g t h e m ost im port a n t of
lega l pr in ciples m ust be th ose defin in g r igh ts. Now t h e la w m a y

recogn ize a s a r igh t t h a t wh ich is n ot so in t ruth , or m ay fa i l to
recogn ize on e wh ich in truth exists. Hen ce w e h ave to d ist in guish
between r igh ts in fa ct a nd r igh ts in la w , th a t is to say , between
n a tura l r igh ts a nd lega l r igh ts . An d sim ila rly of wron gs , dut ies ,

a nd l ia bil it ies.
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CHAPTER I I

H I STORY OF THE COMMON LAW
Th ere a re t w o grea t system s of la w , t h e Rom a n or C ivi l La w a nd t h e E ngl ish

or Common La w . Rom a n la w
,
begin n ing a s t h e la w of t h e city o f Rome

, became

t h e la w of t h e Rom a n Empire a nd t h us of t h e a n cien t wor ld , a nd even tua l ly by
a bsorpt ion or recept ion from t h e twelft h to t h e eigh teen t h cen tury, t h e la w of

modern con t inen ta l Europe. I t is now t h e founda t ion or a pr in cipa l in gred ien t
of t h e la w in con t inen ta l Europe , includ ing Turkey, Scot la nd ,

Cen tra l a nd Sout h

Am er ica ,
Quebec a nd Lou isia na ,

a nd a l l Spa n ish , Portuguese, or Dutch colon ies
or coun tr ies sett led by t h ose peoples. Th e common la w , Germ a n ic in or igin ,

w a s developed by t h e E n gl ish courts from t h e t h irteen t h to t h e n in eteen th cen

turies, a nd h a s spread over t h e world wit h th e E ngl ish ra ce. I t now preva ils in
E ngla nd a nd I rela nd ; t h e Un ited Sta tes, except Lou isia na ; Ca n ada , except

Quebec ; Austra l ia ; Ind ia ,
except over H indus a nd Moh ammeda n s a s to in h er it

a nce a nd fam ily la w ; a nd t h e pr incipa l E ngl ish colon ies except in South Afr ica .

DOCTOR AND STUDE NT , Dia logue I I , Ch ap . 2 (first prin ted in
La t in , 1523 , En gl ish version first pr in ted in

Th e Com m on la w is t a ken t h ree m a n n er of ways. First, it is

ta ken a s t h e la w of t h is rea lm of En gla nd , d issevered from a l l ot h er

laws. And un der th is m a n n er t aken it is often t im es a rgued in t h e

laws o f En gla n d , wh a t m a t ters ough t of r igh t to be determ in ed by
t h e Comm on la w , a nd wh a t by th e adm ira l ’s court , or by t h e

spir itua l court : a n d a lso i f a n ob l iga t ion bea r d a te out of t h e rea lm ,

a s in Spa in , Fra n ce , or such ot h er , it is sa id in th e la w , a nd t rut h it

is , t h a t t h ey be n ot pleadable a t t h e Comm on la w . Secon dly , t h e

Comm on la w is t a ken a s t h e kin g
’

s courts of h is Ben ch , or of t h e

Comm on Pla ce : a nd it is so t a ken wh en a plea is rem oved ou t

of a n t ien t dem esn e , for t h a t t h e la nd is fra nk- fee , a nd plea da ble
a t t h e Comm on la w , t h a t is to say ,

in t h e kin g
’

s cou rt , a nd n ot in

a n t ien t dem esn e . And un der t h is m a n n er t a ken , it is often t im es

pleaded a lso in ba se courts , a s in Courts-Ba ron s , t h e Coun ty ,

a nd t h e court of Piepowders , a nd such oth er
, t h is m a t ter or th a t ,

&,c . ough t n ot to be determ in ed in th a t court , but a t th e Com m on

la w , t h a t is to say , in t h e kin g
’

s courts , &c . Th irdly ,
by t h e Com

m on la w is understood such th ings a s were law before st a tute m ade

in t h a t po in t t h a t is in quest ion ; so t h a t t h a t poin t w a s h olden
’

f or
la w by t h e gen era l or pa rt icula r custom s a nd m axim s of t h e rea lm ,

or by t h e la w of rea son , a nd t h e l a w of God , n o ot h er la w added to

t h em by st a tute ,
n or ot h erwise , a s is t h e ca se before reh ea rsed in
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t h e first ch apter , wh ere it is sa id , t h a t a t th e Common la w , ten a n t

b y t h e courtesy , a nd ten a n t in dower were pun ish ab le of wa ste ,
t h a t is to say , t h a t , before a ny st a tute of wa ste m ade , t h ey were
pun ish a ble of wa ste by th e grounds a nd m axim s of th e la w used

before t h e sta tute m ade in th a t po in t . But ten a n t for term of l ife ,

one for term of yea rs, were n ot pun ish a ble by th e sa id grounds
a n d m ax im s, t il l by t h e sta tute rem edy w a s given aga in st t h em ;
a nd t h erefore it is sa id , t h a t a t t h e Comm on la w t h ey w ere n ot

pun ish ab le of waste.

D ILLON , LAWS AND JUR ISPRUDE NCE OF ENGLAND AND AMER
I CA , 155.

Now t h e grea t fa ct wh ich , a s w e approa ch th is subject , m eets our

view , is th a t th e comm on la w (in clud ing in th e ph ra se “
comm on

l a w ,

”
a s h ere used , th e Supplem en ta l equ ity system of t h e Court of

Ch a n cery wh ich grew out of t h e comm on law a nd const itutes a pa rt
of it ) under l ies th e wh ole system of Amer ica n l a w a nd jurispru
den ce . Th e expression ,

“
th e comm on law ,

”
isused in va r ious sen ses

(a ) som et imes in distin ct ion from sta tute la w ; (b) som et im es in

d ist in ct ion from equity l a w ; a nd (c) somet imes in d ist in ct ion from
t h e Rom a n or civil l a w . I use it in t h is lecture in t h e la t ter sen se.

I do n ot stop to inquire h ow t h e comm on la w cam e to be in t ro
duced h ere a nd adopted by us. I dea l wit h t h e fa ct a s it exists ,
wh ich is t h a t t h e comm on la w is t h e ba sis of th e laws o f every
st a te a nd territory of th e un ion , wit h com pa ra t ively un im por ta n t
a nd gradua lly wan ing except ion s. And a m ost fortun a te circum
st a n ce it is , t h a t , d ivided a s our terr itory is in to so m a ny st a tes , ea ch
suprem e with in t h e l im its of its power , a comm on a nd un iform gen

era l system of j ur ispruden ce under l ies a nd pervades t h em a l l ; a nd

th is qu ite a side from t h e excellen ces of t h a t system , con cern in g
wh ich I sh a l l presen t ly speak . My presen t poin t is t h is : Th a t
t h e m ere fa ct t h a t one a nd t h e sam e system of jurispruden ce exists
in a l l of t h e sta tes, is of itself of va st importa n ce , sin ce it is a m ost

powerfu l a gen cy in prom ot ing comm ercia l , socia l , a nd in tel lect ua l

in tercourse , a nd in cemen t ing th e n a t ion a l un ity.

Th e h istory of th e common -la w system 1 m ay be trea ted of conven ien t ly under
five h ea ds : (1 ) E ngl ish la w before t h e Conquest , (2) th e developmen t o f t h e

comm on la w , (3) t h e developmen t of equ ity, (4) t h e la w merch a n t , (5) t h e reform
movem en t .

1 Referen ce m ay be m ade to Holdsworth , H istory o f E ngl ish La w (3 vols.

1903 Th is supersedes Reeve , H istory of t h e E ngl ish La w (new ed it ion
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1 . ENGLISH LAW BEFORE THE CONQUEST

POLLOCK ,
ENGLISH LAW BEF ORE THE NORMAN CONQUE ST , 14

La w Qua r . Rev . 291 .

For m ost pra ct ica l purposes , t h e h istory of En gl ish la w does n ot
begin t ill a fter t h e Norm a n Conquest , a nd t h e ea r l iest t h in gs wh ich
m odern lawyers a re st r ict ly bound to kn ow m ust be a l lowed to da te
on ly from th e t h irteen th cen tury , a nd from t h e la tter h a l f of it ra th er
th a n th e former . Neverth eless a studen t w h o does n ot look furt h er
ba ck wil l be puzzled by rel ics of a rch a ic la w wh ich were n ot form a l ly
d isca rded un t il quite m odern t imes , a nd h e m ay ea sily be m isled
by pla usible but in correct expla n a t ion s of t h em such a s h a ve been
curren t in B la ckstone ’

s t im e a nd m uch la ter . Th e extreme

a n t iquit ies of our law m ay n ot O ften be required in pra ct ice , but

it is n ot sa fe to n eglect th em a ltogeth er , a nd st ill less sa fe to a ccept
un cr it ica l explan a t ions wh en it does becom e necessa ry to con sider
th em .

From th e LAWS OF ETHELBERT (Ken t , a bout 600 AD ) .

1

[Th is a nd t h e succeed in g extra ct s from t h e An glo—Sa xon laws a re
from Th orpe ’

s t ra n sla t ion .]

33 . I f th ere be seizin g by t h e h a ir , let t h ere be L sca et t s for bot .

34 . I f th ere be a n exposure of t h e bone , let bot be m ade with
I I I sh i l l in gs.

35. I f th ere be a n in jury of th e bone , let bot be m a de wit h IV
sh il l in gs.

36. I f th e outer bon e be broken , let bot be m ade with X sh il l in gs.

37 . I f it be both , let bot be m ade with XX sh il l in gs.

38 . I f a sh oulder be lamed , let bot be m ade with XXX sh il l in gs.

in 3 vols. Pol lock a ndMa it la nd , H istory of E ngl ish La w Before t h e Reign
of Edwa rd I (2 vols. 1895, second ed it ion ,

1898) does not go beyond t h e t h irteen t h
cen tury. A useful col lect ion of pa pers on pa rt icula r topics is Select Essays in
Anglo-Amer ica n Lega l H istory (3 vols. 1907, 1908, For a br ief sketch t h e
studen t m ay be recommended to Jenks, Sh ort H istory of E ngl ish La w

1 Th e best ed it ion of t h e Anglo-Saxon Laws is Lieberm a n n ,
Gesetze der Angel

sach sen (2 vols. 1903 , Th ere is a n E nglish ed it ion (text a nd t ra n sla t ion )
by Th orpe, An cien t Laws a nd I nst itutes of E ngla nd (2 vols. Reference
m ay be m ade a lso to Essays in Anglo-Saxon La w (by Adams,

Lodge, Young a nd
La ugh l in ,
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59. I f t h e bruise be bla ck in a pa rt n ot covered by t h e c lot h es,

let bot be m ade with XXX sca et ts.

60 . I f it be covered by t h e clot h es , let bot for each be m ade with
XX scaet ts.

1

61 . I f t h e bel ly be wounded let bot be m ade with XI I sh il lin gs ;
i f it be pierced t h rough ,

let bot be m ade with XX sh il l in gs.

From t h e LAWS OF ALFRED (Wessex , a bout 890
We a lso comm a nd : th a t t h e m a n w h o kn ows h is foe to be h ome

sit in g figh t n ot before h e dem a nd just ice Of h im .

2 I f h e h ave such

power t h a t h e ca n beset h is foe , a nd besiege h im wit h in , let h im

keep h im Wit h in for VI I days , a nd a t ta ck h im n ot , i f h e wil l rem a in
Wit h in . And t h en , a fter VI I days , i f h e wi ll surrender , a n d del iver

1 Com pa re Sa lic La w , Tit . XIV
,

1 — 3. 1 . I f a nyone h ave a ssa ulted a nd

plundered a free m a n a nd it be proved on h im ,
h e sh a l l be sen tenced to 2500

den a rs, wh ich m ake 63 sh ill ings. 2. I f a Rom a n h ave plundered a Sa l ia n F ra n k ,

t h e a bove la w sh a l l be observed . 3. But if a F ra nk h ave plundered a Rom a n ,
h e

Sh a l l be sen tenced to 35 sh il l ings.

“
Th e La w s of t h e Twelve Tables seem to h ave d ivided Th efts in to Ma n ifest

a nd Non -Ma n ifest
,
a nd to h ave a l lot ted extra ord in a rily d ifferen t pen a lt ies to t h e

offen ce a ccord ing a s it fel l under one h ead or t h e ot h er . Th e Ma n ifest Th ief
w a s h e w h o w a s ca ugh t w it h in t h e h ouse in wh ich h e h ad been pilfer ing, or w h o

w a s t a ken wh ile m a king off to a pla ce of sa fetywit h t h e stolen goods ; t h e Twelve
Tables con dem ned h im to be put to dea t h if h ewere a lrea dy a slave, a nd , if h e
w a s a freem a n , t h ey m ade h im t h e bondsm a n of t h e owner of t h e property. Th e

Nou-Ma n ifest Th ief w a s h e w h o w a s detected under a ny oth er circumsta nces t h a n

t h ose described ; a nd t h e old code simply d irected t h a t a n offender of t h is sort

sh ould refund doub le t h eva lue of wh a t h e h ad stolen . I n Ga ius
’

s da y t h e exces

sive sever ity o f t h e Tw elve Ta bles to t h e Ma n ifest Th ief h a d n a tura lly been
m uch m it iga ted , but t h e la w st ill m a in t a ined t h e old prin ciple by m ulct ing h im in

fourfold t h e va lue of th e stolen goods, wh ile t h e Non -Ma n ifest Th ief st il l con~
t in ued t o pay merely t h e double. Th e a ncien t lawgiver doubt less considered t h a t
t h e in j ured proprietor , if left to h imself

,
would inflict a very d ifferen t pun ishm en t

w h en h is blood w a s h ot from t h a t wit h wh ich h e would be sa t isfied wh en t h e

Th ief w a s detected a fter a considerable in terva l ; a nd to t h is ca lcula t ion t h e

lega l sca le of pena lt ies w a s a dj usted . Th e pr inciple is precisely t h e same a s t h a t

fo llowed in t h e Anglo-Saxon a nd ot h er Germa n ic codes
,
wh en t h ey suffer a t h ief

ch a sed down a nd ca ugh t wit h th e booty to be h a nged or decapita ted on t h e Spot ,
w h ile t h ey exa ct t h e ful l pena lt ies of h om icide from a nybody w h o kil ls h im a fter
t h e pursuit h a s been in term it ted . Th ese a rch a ic d ist inct ions br ing h ome to us

very forcibly t h e d ista nce of a refined from a rude jurisprudence .

" Ma ine,
Ancien t La w , 379

— 380.

2 “We decree a nd d irect by t h is ed ict t h a t h e w h o in tends t o do dam age to

a not h er
,
or to in jure h im , sh a l l give h im n ot ice a t lea st t h ree days before

,
by a

sa fe m essenger.

” Decree of t h e D iet of th e Germa n Empire a t Nurnberg
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up h is weapon s , let h im be kept sa fe for XXX days , a nd let n ot ice
of h im be given to h is kin sm en a nd h is fr iends. I f

, h owever , h e
fl ee to a ch urch , t h en let it be a ccord in g to t h e sa n ct ity of th e

ch urch , a s w e h ave before sa id above . But i f h e h ave n ot sufficien t
power to besiege h im w it h in , let h im r ide to th e ea ldorm a n a n d beg

a id of h im . I f h e wi l l n ot a id h im , let h im r ide to t h e kin g before
h e figh ts. I n l ike m a n n er a lso , i f a m a n com e upon h is foe , a nd h e

did n ot before kn ow h im to be h om e-stayin g ; i f h e be wil l in g to
del iver up h is weapon s , let h im be kept for XXX d ays , a n d let
n ot ice of h im be given to h is fr iends , i f h e will n ot del iver up h is

weapon s t h en h e m ay a t ta ck h im . I f h e be wil l ing to surrender ,

a n d to del iver up h is wea pon s , a nd a nyone a fter t h a t a t ta ck h im ,

let h im pay a s wel l w er a s wound , a s h e m ay do , a n d wite , a nd let

h im h ave for feited h is m aegsh ip . We a lso decla re , t h a t wit h h is
lord a m a n m ay figh t with out r isk of lega l con sequen ces, i f a nyone
a t ta ck t h e lord ; t h us m ay t h e lord figh t for h is m a n . After t h e
sam e wise , a m a n m ay figh t with h is born kin sm a n , if a m a n a t t a ck
h im wron gful ly , except a ga in st h is lord . Th a t w e do n ot a l low .

And a m a n m ay figh t wit h out lega l con sequen ces , if h e find a n oth er

wit h h is lawfu l wife , Wit h in closed doors, or under on e cover in g ,

or wit h h is lawful ly born da ugh ter , or w it h h is lawfu lly born sister ,

or with h is m oth er , w h o w a s given to h is fa t h er a s h is lawfu l wife .

From ALF RE D AND GUTHRUM
’

S PEACE (AD .

2 . Th en is t h is : I f a m a n be sla in , w e est im a te a l l equa l ly dea r ,

En gl ish a n d Da n ish , a t vii i h a l f m a rks of pure go ld .

3 . And i f a kin g
’

s t h egn be a ccused of m a n slayin g , i f h e da re to

clea r h im sel f , let h im do t h a t with xii kin g
’

s t h egn s. I f a n y on e

a ccuse t h a t m a n w h o is of less degree th a n t h e kin g
’

s t h egn , let

h im clea r h im sel f wit h xi of h is equa ls a nd wit h one kin g
’

s t h egn .

An d so for every su it wh ich m ay be for m ore t h a n iv m a n cuses .

And i f h e da re n ot , let h im pay for it t h reefold a s it m ay be va lued .

From t h e LAWS OF ATH ELSTAN (about
12. And w e h ave orda in ed t h a t n o m a n buy a n y property ou t O f

port over xx pen ce ; but let h im buy t h ere with in , on t h e witn ess

of t h e port reeve , or of a n ot h er un lyin g m a n ; or furth er on t h e w it

n ess O f t h e reeves a t t h e folkm ote .

From t h e ORDINANCE OF THE HUNDRE D OF EDGAR (950

4. And w e h ave orda in ed , con cern in g un kn own ca t t le ; t h a t n o

on e sh ould possess it with out t h e test im on ies o f t h e m en of t h e
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h undred , or th e t ith in grn a n , a nd t h a t h e be a wel l-trusty m a n ; a nd

un less h e h ave eith er of t h ese , let n o vouch ing to wa rra n ty be a l lowed
h im .

POLLOCK , ENGLISH LAW BEF ORE THE NORMAN CONQUE ST , 14

La w Qua r . Rev . 291 , 292 .

Th e courts were open a ir m eet in gs of t h e freem en w h o were
bound to a t tend th em , t h e su itors a s th ey a re ca l led in t h e term s of

Anglo-Norm a n a nd la ter med iaeva l la w ; t h ere w a s n o cla ss of pro
fession a l lawyers ; t h ere were n o judges in our sen se of lea rned

person s especia l ly appoin ted to preside , expound th e la w , a nd cause
just ice to be done ; t h e on ly lea rn in g ava ila ble w a s t h a t of t h e

bish ops, abbots , a nd ot h er grea t ecclesia st ics. Th is lea rn in g ,

indeed , w a s a l l t h e more ava ila ble a nd in fluen t ia l beca use before
t h e Norm a n Con quest , t h ere were n o sepa ra te ecclesia st ica l courts
in En gla nd . Th ere were n o clerks, n or a ppa ren t ly , a n y perm a n en t

O fficia ls of th e popula r courts ; t h eir judgm en ts proceeded from t h e

m eet ing it sel f , n ot from t h e presid in g officer , and were regula r ly
preserved on ly in t h e m em ory of th e su itors.

From th e SE CULAR ORDINANCE OF EDGAR .

Cap . 1 . Th is , th en ,
is first wh a t I wil l : th a t every m a n

be worth y of folk r igh t , a s wel l poor a s r ich ; a nd t h a t r igh teous
doom s be judged to h im ; a nd let th ere be such rem ission in t h e bot
a s m ay be becom in g before God a nd tolera ble before t h e wor ld .

Cap . 6. And let t h e h undred gem ot bea t tended a s itWa s before
fixed ; a n d th r ice in t h e yea r let a burh -

gem ot be h eld , a nd twice a

sh ire gem ot ; a nd let t h ere be presen t th e bish op of t h e sh ire a nd

th e ea ldorm a n , a nd t h ere both expound a s wel l th e ~ la w of God a s

t h e secula r la w .

Extra cts from POLLOCK , ENGLISH LAW BEF ORE THE NORMAN
CONQUE ST , 14 La w Qua r . Rev . 291 .

Some con sidera ble t im e before t h e Norm a n Conquest , but h ow
lon g is n ot kn own , bish ops a nd oth er grea t men h ad a cquired t h e

r igh t of h old in g court s of th eir ow n a nd t a kin g t h e profits in th e

sh a pes of fines a nd fees , or wh a t would h ave been t h e kin g
’

s sh a re

of t h e profits. My ow n bel ief is th a t t h is bega n very ea rly , but
t h ere is n o a ctua l proo f of it . Twen ty yea rs a fter t h e con quest ,
a t a ny ra te , w e find priva te jurisd ict ion con sta n t ly m en t ion ed in
t h e Domesda y Survey , a nd common in every pa rt of En gla nd ;
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a bout th e sam e t im e , or very sh ort ly a fterwa rds , it w a s recogn ized
a s a ma in in gred ien t in t h e com plex a nd a rt ificia l system of feuda l
ism . After h avin g grown in En gla nd , a s elsewh ere , to t h e poin t
of th rea ten ing t h e kin g

’

s suprem a cy , but h avin g h a ppily foun d in
Edwa rd I a m a ster such a s it did n ot find elsewh ere before t h e

t im e of Rich el ieu , th e m a n oria l court is st il l wit h us in a form a t ten

ua ted a lm ost to th e poin t of ext in ct ion .

Rigid a nd cum brous a s An glo-Sa xon just ice w as in th e t h ings
it d id provide for , it w a s , to m odern eyes , st ra ngely defect ive in its
lack of execut ive power . Am on g th e m ost im portan t fun ct ion s of
courts a s w e kn ow th em is compel l in g th e a t tenda n ce of pa rt ies
a nd en forcin g th e fulfi l lmen t both of fin a l judgmen ts a nd of in ter
locutory orders dea l in g wit h th e conduct of proceed in gs a nd th e

l ike . Such th ings a re don e a s of course under t h e ord in a ry a uth or
ity of th e court . But th is reign of la w d id n ot com e by
n a ture ; it h a s been slowly a nd labor iously w on . Jur isd ict ion
bega n , it seem s , w it h being m erely volun ta ry , der ived n ot from t h e

a uth or ity o f t h e sta te but from t h e con sen t of th e pa rt ies. People
m igh t com e to t h e court for a decision if t h ey agreed to do so .

Th ey were bound in h on or to a ccept th e resu lt ; t h ey m igh t for feit
pledges deposited wit h th e court ; but t h e court cou ld n ot com pel
th eir Obed ien ce a n y m ore t h a n a tr ibun a l of a rbitra t ion a ppo in ted
a t t h is day un der trea ty between sovereign sta tes ca n com pel t h e
rulers O f t h ose sta tes to fulfil l its awa rd . An glo-Sa xon courts h ad

got beyon d th is m ost ea rly sta ge , but n ot very fa r beyond it .

Th e on ly w ay to br in g a n unwil l in g adversa ry before th e court
w as to ta ke som eth in g of h is a s secur ity t il l h e would a t ten d th e
dem a nd ;

1
a nd pra ct ica l ly th e on ly th in gs t h a t could be ta ken With

out person a l violen ce were ca t t le . Distress in th is form w a s pra e
t iced a nd a lso regula ted from a very ea rly t im e . I t w a s forbidden
to d istra in un t il r igh t h ad been form a l ly dem a nded a nd

refused . Th us leave of court w a s requ ired , but t h e pa rty h ad to

1
.

“Among t h e va r ious modes of term in a t ing t h e d ifferences between n a t ion s
by forcible mea ns sh ort of a ctua l w a r , a re t h e following : 1 . By laying a n emba rgo
or sequest ra t ion on t h e sh ips a nd goods or ot h er property of t h e off ending n a t ion
found wit h in t h e terr itory of t h e in jured sta te. 2 . By ta king forc ible possession
of t h e t h ing in con troversy. 3. By exercising t h e r igh t of vind ict ive
reta l ia t ion . 4. By ma king repr isa ls upon t h e person s a nd t h ings belong ing
to t h e offend ing na t ion un t il a sa t isfa ctory repa ra t ion is m ade for t h e a lleged

in jury. Wh ea ton , I n terna t iona l La w ,
290. O n d ist ress in a rch a ic lega l

systems, see Ma ine, Ea rly H istory of I n st itut ion s, Lects. IX a nd X.
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a ct for h im sel f a s best h e could . I f d istress fa iled to m a ke t h e

defenda n t a ppea r , t h e on ly resource left w a s to den y t h e law
’

s pro

tect ion to t h e st iff-n ecked m a n w h o would n ot com e to be judged
by la w . He m igh t be out lawed , a nd t h is must h ave been stron g

en ough to coerce m ost m en w h o h a d a nyt h in g to lose a nd were n ot

stron g en ough to live in rebel l ion ; but st ill n o r igh t could be done

to t h e com pla in a n t wit h out h is subm ission . Th e device of a judg
men t by defau lt , wh ich is fam il ia r en ough to us, w a s un kn own , a nd

proba bly would n ot h ave been un derstood .

Fin a l judgm en t , wh en obt a ined , could in l ike m an ner n ot be

d irect ly en forced . Th e successful pa rty h ad to see to ga t h er ing t h e
fru its of judgm en t ,

”
a s w e say , for h im self . I n ca se of con t in ued

refusa l to do r igh t , h e m igh t t a ke th e la w in to h is ow n h a nds , in

fa ct wa ge w a r on h is obst in a te oppon en t . Th e ea ldorm a n
’

s a id ,

a nd u lt im a tely t h e kin g
’

s , could be invoked in such ext reme ca ses

a s t h a t of a wea lth y m a n , or one ba cked by a powerfu l fam ily ,
set t in g t h e la w a t open defia n ce . But t h is w a s a n extra ord in a ry
m ea sure , a n a logous to n ot h in g in t h e regula r m odern process of

la w .

From t h e LAWS OF I NE (a bout
Ca p . 9. I f a n y on e ta ke reven ge before h e dem a n d just ice , let

h im give up wh a t h e h a s t a ken to h im sel f a nd pa y (t h e dam age

don e) a nd m a ke bot wit h 30 sh il l in gs.

From t h e LAWS OF CNUT (1016
Cap . 19. And let n o m a n t ake a ny d istress , eit h er in th e sh ire or

out of th e sh ire before h e h a s t h r ice dem a n ded h is r igh t in t h e h un
dred . I f a t t h e t h ird t im e h e h ave n o just ice , t h en let h im go a t t h e

fourth t im e to t h e sh ire-

gem ot , a nd let t h e sh ire appoin t h im a

fourt h term . I f t h a t th en fa il , let h im t a ke leave eith er from h en ce

or t h en ce , t h a t h e m ay seize h is ow n .

From t h e JUDIC IA C IVITAT IS LUND ONIAE OF ATHELSTAN

(a bout
Cap . viii . 2 . And if it t h en sh ould h a ppen t h a t a ny kin be so

st ron g a n d so grea t , with in la nd or with out la nd th a t

th ey refuse us our r igh t , a nd st a nd up in defen ce of a t h ief , t h a t
w e a l l of us r ide th ereto with t h e reeve wit h in wh ose m a n un g it

m ay be.
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From t h e ORDINANCE OF TH E HUNDRED OF EDGAR .

7 . I n th e h undred , a s in a n y ot h er gem ot , w e orda in t h a t fo lk
r igh t be pron oun ced in every su it , a n d t h a t a term be fixed wh en
it sh a l l be fulfil led . And h e w h o sh a l l break t h a t term , un less it

be by h is lord
’

s decree ,
let h im m a ke bot with xxx sh il lin gs a nd on

t h e day fixed fulfil l t h a t wh ich h e ough t to h ave don e before .

3 . An d t h e m a n w h o n eglects t h is a nd den ies t h e doom o f t h e

h undred , a nd t h e sam e be a fterw a rds proved a ga in st h im , let h im

pay to t h e h undred xxx pen ce ; a nd for t h e second t im e lx pen ce ,

h a l f to t h e h undred , h a lf to t h e lord . I f h e do so a t h ird t im e , let

h im pay h a l f a pound ; for t h e fourt h t im e , let h im forfeit a l l h e
own s a nd be a n out law , un less t hekin g a l low h im to rem a in in t h e

coun try .

From t h e LAWS OF ATHELSTAN (a bout
12. I f a n yon e wh en th r ice summ on ed fa il to a t ten d th e gem ot ,

let h im pa y a pen a lty to t h e kin g , a n d let it be a n n oun ced seven
days before t h e gem ot is to be . But if h e wil l n ot do r igh t n or pay
t h e pen a lty , t h en let a l l t h e ch ief m en belon gin g to t h e burh r ide to
h im a nd t a ke a l l t h a t h e h a s a n d put h im in pledge . But i f a n yon e
wi l l n ot r ide wit h h is fel lows , let h im pay pen a lty to t h e kin g .

CASE OF EADWINE AGAINST EANWENE , BEF ORE THE COUNTY
COURT A T AYLTON . Essays in An glo-Saxon La w , 365 (prior
to

Here is m ade kn own in t h is Wr it in g t h a t a sh ire-

gem ot sa t a t

Aylton in King Cn ut
’

s day . Th ere cam e Bish op Aeth elsta n , a nd

Ea ldorm a n Ra n ig , a nd Eadwin e , (son ) of th e ea ldorm a n , a nd Leof
win e , son Of Su l fsig , a n d Th urkil Wh ite ; a n d Tofig Proud cam e

t h ere on t h e kin g
’

s erra nd ; a nd t h ere w a s sh er iff Bryn ing, a nd

Aegelw ea rd O f From e , a n d Leofw ine of From e , a nd Godwin o f

Stoke , a nd a l l t h e t h a n es in Herefordsh ire . T h en cam e t h ere E a d

win e son Of E a n w en e ,
fa r ing to t h e gem ot , a nd m ade cla im a ga in st

h is ow n m ot h er for a piece of la nd ; n amely , Wel l in gton a n d Cra d

ley . Th en a sked t h e bish op w h o w a s to a n swer for h is m ot h er ;

th en a n swered Th urkil Wh ite a nd sa id th a t it w a s h is pa rt (to do

so ) , i f h e kn ew th e ca se . As h e did n ot kn ow th e ca se , t h ey ap

po in ted t h ree t h a n es from th e gem ot , a nd sh ou ld r ide wh ere sh e

w a s ; n am ely , a t Fa w ley ; t h ese were Leofw in e of From e , a nd Aegel

sie t h e Red , a n d Win sie Sh ipm a n . And wh en th ey cam e to h er ,

t h en a sked th ey Wh a t t a le sh e h a d a bout th e la nds wh ich h er son
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sued for . Th en sa id sh e th a t sh e h ad n o lan d th a t belon ged to h im
in a ny w ay , a n d sh e w a s veh em en t ly a n gry wit h h er son , a nd ca l led

h er kin swom a n , Leofled , Th urkil
’

s wife , to h er , a nd sa id to h er

before th em t h us : Here sits Leofl ed , m y kinswom a n , wh om I

gra n t both m y la nd a nd my gold , both ra im en t a nd ga rm en t , a nd

a l l th a t I ow n , a fter my day . And sh e a fterwa rds sa id to t h e

th a n es : DO th a n elike a nd wel l . Decla re m y erra nd to th e gem ot

before a l l th e good m en , a nd m a ke kn own to t h em wh om I h ave

gra n ted my la nd to , a nd a l l m y property ; a nd to m y son n oth ing
wh a tever ; a nd a sk th em to be witn ess to t h is. And t h ey t h en did
so , rode to t h e gem ot , a nd m ade kn own to a l l t h e good m en wh a t
sh e h ad la id on th em . Th en Th urkil Wh ite stood up in t h e gem ot

a nd a sked a l l t h e th a n es to give h is wife clea r t h e la nds t h a t h er
kin swom a n gra n ted bef , a nd t h ey did so . And Th urkil rode th en

to Sa in t Aet h elbert ’

s m in ster , by leave a nd Witn ess of t h e wh ole
people , a nd ca used (th is) to be recorded in a ch urch book .

GLOSSARY

Bot — Composit ion . A sum of money pa id to a n in jured person or h is kins

men to buy off t h e vengea nce t h a t would ot h erw ise be sough t .

Burh Borough . Ca st le. Fort ified pla ce.

Burh bryce Brea ch of t h e peace of a ca st le or fort ified h ouse.

Ceor l Ch ur l . A common free m a n .

Clea r h imself — To disprove a n a ccusa t ion by t h e a ppo in ted mode o f t ria l
ordea l or com purga t ion .

Edor bryce Brea ch of a n enclosure.

F a h m a n Out la w . One wh o
’

is no t in t h e pea ce.

Folk m ote Assembly of t h e free men in t h e coun ty court .

F r ith Pea ce.

Ga fol gelda One w h o pays t r ibute.

Gebur Pea sa n t . A rust ic of t h e lowest free ra nk.

Gemot Any tempora l (a s con tra sted with ecclesia st ica l) court , t h a t is, a ssembly
of t h e free m en .

Hynde Twelve-hynde ma n , th e ra nk of a w er of 1200 sh il l ings ; six-h yndema n ,

t h e ra nk of a w er of 600 sh ill ings.

Ma n ung D istr ict under t h e j ur isd ict ion of a reeve.

Wer Th e pecun ia ry est ima t ion of a m a n
, by wh ich t h e va lue of h is oa t h a nd

t h e sum to be pa id for h is dea t h were determ in ed . A sum pa id to t h e kindred
of a person kil led , t o buy off t h eir vengea nce.

Wita One of t h e grea t men o f t h e rea lm w h o sits in t h e grea t council to a dvise
th e k ing.

Wite A fine. A paymen t by w a y of pun ishmen t . A paymen t to t h e king to
buy off h isvengea n ce for a n a ffron t t o h im .
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seven days n o one drag h im out . But i f a ny one do so , th en let

h im be l ia ble in th e kin g
’

s fine for breach of h is protect ion a n d t h e

ch urch -frith ; more if h e th ere comm it m ore w rong , i f , despite o f

h un ger , h e ca n live ; un less h e figh t h is w ay out . I f th e bret h ren
h ave furth er need of th eir ch urch , let t h em keep h im in a n oth er

h ouse , a nd let n ot t h a t h a ve more doors th a n t h e ch urch . Let t h e

ch urch -ea ldor take ca re t h a t durin g th is term n o one give h im food .

1

I f h e h im sel f be wil l in g to deliver up h is weapon s to h is foes , let
th em keep h im xxx days , a nd let th em give n ot ice of h im to h is

kin sm en . I t is a lso ch urch -fr ith ; if a ny m a n seek a ch urch for a ny
of t h ose offen ses, wh ich h ad n ot been before revea led , a nd t h ere

con fess h im sel f in God ’

s n am e , be it h eld forgiven . He w h o stea ls

on Sunday , a nd a t Yule, or a t Ea ster , or on Holy Th ursday , a nd
on Roga t ion days ; for ea ch of th ese w e wil l t h a t t h e bot be tw o

fold , a s dur ing Len t -fa st .

Cap . 7 . I f a m a n figh t in th e king
'

s h a l l or d raw h is weapon
and h e be t aken ; be it in th e king

’

s doom , eith er dea th , or l i fe , as
h e m ay be will ing to gran t h im . I f h e escape , a nd be t aken a ga in ,

let h im pay for h im sel f a ccord in g to h is w er—

gild , a n d m ake bot

for th e off en se , a s well w er a s wite , a ccording a s h e m ay h ave
wrough t .

Cap . 15 . I f a m a n figh t before a n arch bish op or draw h isweapon ,

let h im m ake bot with one h undred a n d fifty sh ill in gs. I f before
a not h er bish op or a n ea ldorm an t h is h appens, let h im m a ke bot with
one h undred sh il lin gs.

Cap . 38. I f a ny m an figh t before th e kin g
’

s ea ldorm a n in th e

gemot , let h im m a ke bot with w er a nd wite a s it m ay be r igh t ; a nd
before th is cxx sh ill ings to th e ea ldorm a n a s wite . I f h e d isturb
th e folkmote by d rawing h is wea pon , cxx sh il l ings to th e ea ldor

m a n a s wite . I f a ugh t of t h is happen before a king
’

s ea ldorm a n
’

s

jun ior , or a king
’

s pr iest , xxx sh ill ings a s wite.

Ca p . 40. Th e kin g
’

s burh -bryce sh a l l be cxx sh illings. An a rch
bish op ’

s n inety sh il l ings. Any oth er bish op ’

s , a nd a n ea ldorm a n
’

s,

ix sh il l ings. A twelve-h ynde m a n
’

s, xxx sh il l in gs. A six-h yncle

m a n
’

s , xv sh illings. A ceorl
’

s edor-bryce , v sh il lings. I f a ugh t
of t h is h appen wh en t h e fyrd is out , or in Len t fast , let th e bot be
tw o—fold . I f a nyon e in Len t put down h oly la w am on g t h e people
wit h out leave , let h im m a ke bot with cxx sh il l in gs.

1 See Decree of t h e Emperor Henry IV Concern ing a Truce of God
Henderson , H istorica l Documen ts of th e Midd le Ages, 208.
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From th e LAWS OF ETHELRE D (978
I I . Cap . 6. I f t h e fr it h brea ch be comm it ted with in a burh , let

th e in h a bita n ts Of t h e burh t h em selves go a nd get t h e m urderers

l ivin g or dead , or t h eir n ea rest kin dred , h ead for h ead . I f t h ey
wil l n ot , let th e ea ldorm a n go ; if h e wi l l n ot , let th e kin g go ; i f h e
wil l n ot , let t h e ea ldordom l ie in un frith .

From t h e SE CULAR DOOMS OF CNUT .

Cap . 83 . And I wil l t h a t every m a n be en t it led to imm un ity from
m olest a t ion to t h e gem ot a nd from t h e gem ot , except h e be a n o

torious t h ief .

From t h e LAWS OF ETHELRED .

VI . Cap . 13 . Be every ch urch in t h e pea ce of God a nd of t h e

kin g , a nd of a l l Ch r ist ia n folk .

From th e LE GE S EDWARD I CONF E SSOR I S (1043— 1066 . But

t h ese so-ca l led laws O f Edwa rd t h e Con fessor were a scer

t a ined ”
in t h e n ext cen tury) .

12 . Th e pea ce of th e king is of m a ny kinds. On e given by h is
ow n h a nd , wh ich t h e En gl ish ca l l kin ges h a nd sea lde gr it h . An

oth er of t h e d ay on wh ich first h e w a s crown ed . Th is la st eigh t
da ys. At t h e birt h of our Lord , eigh t d ays , a nd eigh t a t Ea ster .

a nd eigh t a t Wh itsunday . An ot h er is given by its specia l wr it .

An oth er wh ich t h e four h igh wa ys h ave ; n amely , Wa t lin gstrete ,

Fosse , H iken ildst rete ,
Erm in gstrete , of wh ich tw o stretch out in

t h e lengt h of th e kin gdom a nd tw o in t h e breadt h . An ot h er wh ich
t h e wa ters h ave ,

by t h e n aviga t ion on wh ich , from va r ious p la ces,
food is brough t to th e cit ies a nd borough s. Th is pea ce , h owever ,
of h is ow n h a nd , o f th e d a ys of h is coron a t ion , a nd of t h e wr it , is
under t h e la w of one pen a lty . I n l ike m a n n er t h e four h igh ways
a nd th e grea t wa ters in rega rd to a t t a ck . But i f a ny work be built
let it be dest royed a nd a h a l f be given a s a recompen se. Wh oever
h a s broken t h e pea ce in t h e eigh teen h undreds of th e D a n elag , h is

body a lso is a t th e m ercy o f t h e king , by t h e la w of En gla nd h is
w er , th a t is h is pr ice , a nd th e recom pen se for t h e slaying Of th ose

sla in h e sh a l l pay to t h e lords of t h ose sla in . Th e recom pen se for
slayin g a ser f or bondm a n in t h e Da n ela g is twelve ora ; in th e ca se
of freem en , th ree m a rks. By t h e En gl ish la w to t h e kin g or a rch
bish op , t h ree m a rks for th eir m en ; to a bish op o f th e sh ire , to a

n ob lem a n o f t h e sh ire , or to t h e stewa rd O f t h e kin g , twen ty so l i
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da rn ; to th e oth er ba ron s , ten solida rn . Let h im m a ke rest itut ion

to th e pa ren ts or prepa re for w a r . Wh en ce t h e En gl ish h a d a say

in g : Biege spere of side oth er bere, wh ich m ea n s , eit h er buy from
th em t h a t t h e spea r be covered up , or bea r it . But let th e pea ce of
t h e four h igh ways a n d of t h e grea t wa ters, pla ced

'

in t h e grea ter

judgm en t of pen a lt ies wh ich w e h ave a bove m en t ion ed , be h eld for

a ssa ult . And i f m il ls , fish er ies or a ny oth er th ings wh a tever be
prepa red for destroying th e freedom of th em , let th ese t h in gs be
destroyed , th e roads a nd wa terways repa ired a nd a recom pen se to
th e kin g sh a l l n ot be forgot ten . Oth er roads from city to city ,
from borough to borough , by wh ich m en travel for sel l in g th eir
wa res or oth er busin ess of t h eir ow n , a re under t h e la w of th e sh ire .

And if a n yth ing be bu ilt for t h eir d isturba n ce , let it be pu l led down
to t h e ground a nd th e ways repa ired , a nd a ccord in g to th e la w of

th e sh ire , to th e sh eriff a nd h is l ieuten a n t let rest itut ion be m ade .

I n l ike m a n ner in rega rd to sm a l ler n aviga ble stream s wit h th ose

th in gs th a t a re n ecessa ry to cit ies a nd borough s , n am ely , woods a nd
th e rest . Th ey Sh a l l be under t h e la w of th e sm a l ler roads in rega rd

to pen a lt ies.

From t h e STATUTE S OF WILLIAM THE CONQUE ROR . (Hen
derson

’

s tra n sla t ion .)
3 . A nd I wil l m oreover t h a t a l l men wh om I h ave brough t

wit h me , or w h o h ave com e a fter m e , sh a l l be in m y pea ce a nd

qu iet . And if on e of t h em sh a l l be sla in , th e lord of t h e m urderer

sh a l l seize h im with in five days i f h e ca n ; but i f n ot , h e sh a l l begin
to pay m e forty-six m a rks of silver so lon g a s h is possession s sh a l l
h old out . But wh en th e possession s of t h e lord of th a t m a n a re

a t a n end , th e wh ole h undred in wh ich t h e slayin g took p lace sh a l l

pay in comm on wh a t rem a in s.

Ext ra cts from POLLOCK , THE KING
’

S PEACE , Oxford Lectures , 65.

First , on ly t h e four roads a re th e kin g
’

s ; t h en every comm on

road wh ich leads to th e king
’

s city , borough ,
ca st le or h aven ; a nd

a s m ost roads of a ny import a n ce m ust , sooner or la ter , a n swer th is
descr ipt ion i f fol lowed fa r en ough , th e kin g

'

s h igh wa y cam e to be ,

a s it n ow is , m erely a form a l or picturesque n ame for a ny publ ic
road wh a tever . As la te a s t h e fourteen th cen tury

, h owever , it w a s

a n Opin ion st i l l h eld by some th a t n ot every comm on road w as

roya l , in som uch th a t th e soil a nd freeh o ld of a comm on road could
be vested in a n ind ividua l own er on ly if it w a s n ot via regia . Th e
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very surviva l o f t h e term th e kin g
’

s h igh way sh ows th a t th e idea
of pecul ia r lega l sa n ct ity clun g a bout h igh ways in popula r im a gin a
t ion lon g a fter t h ey h ad cea sed to be m ore un der t h e kin g

’

s pea ce
th a n a ny oth er En gl ish groun d .

After t h e Con quest , th en , t h e va r ious form s in wh ich t h e kin g
’

s

specia l protect ion h ad been given d isappea r , or ra t h er m erge in h is

gen era l protect ion a nd a uth or ity , for th e deta i ls t h a t occur in t h e

com pila t ion s bea r in g t h e n am es of Hen ry t h e First a nd Edwa rd t h e
Con fessor , welcom e a s t h ey a re by w ay of supplemen t to ea r l ier
docum en ts , a re m ere ech oes O f t rad it ion s n o longer livin g . Th e

kin g
’

s pea ce is procla imed in gen era l term s a t h is a ccession . But ,

t h ough genera l ized in its a ppl ica t ion , it st il l w a s subject to a stra n ge

a nd in conven ien t l im it in t im e . Th e fict ion t h a t t h e kin g is every
wh ere presen t , th ough n ot form u la ted , w a s ta cit ly a dopted ; th e

protect ion on ce con fin ed to h is h ouseh old w a s extended to th e wh ole
kin gdom . Th e fict ion t h a t th e Kin g n ever d ies w a s yet to com e .

I t w a s n ot th e pea ce of t h e Crown , a n d a ut h or ity h aving con t in uous
a nd perpetua l succession , t h a t w a s procla im ed , but t h e pea ce of

Wil l iam or Hen ry .

‘Wh en Wil l iam or Hen ry d ied , a ll a uth or it ies
derived from h im were determ ined or suspended ; a nd am on g oth er

con sequen ces, h is pea ce d ied wit h h im . Wh a t t h is a beya n ce of th e

kin g
’

s pea ce pra ct ica l ly m ea n t is best told in t h e words o f th e

Ch ron icle , wh ich says Upon t h e dea th of Hen ry I (a n n o 1 135)
“Th en t h ere w a s tr ibula t ion soon in th e la nd , for every m a n t h a t

cou ld fort h wit h robbed a n oth er .

”
Order w a s t aken in t h is m a t ter

(a s our Engl ish fa sh ion is) on ly wh en t h e in conven ien ce becam e

flagra n t in a pa rt icu la r ca se . At th e t im e of Hen ry I l I
’

s dea t h h is

son Edwa rd w a s in Pa lest ine. I t w a s in tolerable th a t t h ere sh ou ld

be n o w ay of en forc ing t h e kin g
’

s pea ce t il l t h e kin g h ad com e ba ck
to be crown ed : a nd th e grea t m en of t h e rea lm , by a wise a uda city ,
took upon t h em to issue a proclam a t ion of th e n ew kin g

’

s n am e

fort h with . Th is good preceden t bein g once m ade , t h e doctr in e of

th e kin g
’

s pea ce bein g in suspen se w a s n ever a fterwa rds h ea rd of .

We sa id th a t t h e king
’

s pea ce and protect ion h ad become t h e es

tablish ed righ t of every pea ceable subject . Neverth eless a tra ce of

th e a rch a ic ideas persisted a s long a s th e a rt of common la w plead

in g itself . Th e righ t w a s to be en joyed on ly on cond it ion of being
form a l ly dem a nded . I n order to give t h e kin g

’

s courts jurisdic

t ion of a plea of trespass it w a s n eed ful to in sert in th e wr it t h e
words in: et a rmis, wh ich im ported a brea ch of th e pea ce ; a nd it
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w a s usua l , i f n ot n ecessa ry , a lso t o add expressly t h e words con tra
pocem n ostram . Wit h out t h e a l lega t ion of force a nd a rm s t h e wr it
w a s m erely “vicoun t iel , t h a t is , th e sh er iff d id n ot return it to th e

Super ior Court but h ad to determ ine th e m a t ter in t h e Coun ty
Court . By so m a ny steps a nd tra n sform a t ion s did it becom e pos

sible for Lam ba rde a nd B la ckston e a fter h im , to say , with un con

scious inversion of t h e h istor ica l order of developm en t , a nd a s i f
th e m a t ter were in itself too obvious to n eed expla n a t ion : “

Th e

king
’

s m a jesty is , by h is office a nd d ign ity roya l , t h e pr in c ipa l con
serva tor Of t h e pea ce with in a l l h is dom in ion s ; a nd m ay give a u

th ority to a ny ot h er to see th e pea ce kept , a nd to pun ish such a s

brea k it ; h en ce it is usua l ly ca l led th e kin g
’

s pea ce .

Tfie K ing
’

sWrit
Wh en t h e king w a s a ppl ied to for just ice , or desired to vindica te h is a uth or ity,

h e issued h iswr it t o t h e sh eriff or some ot h er su itable person d irect ing wh a t w a s

to be done. I n a ncien t t imes execut ive a nd jud ic ia l fun ct ion s were n ot d ist in
guish ed . Th e king

’

s writ w a s used for a l l purposes conn ected wit h t h e business
of adm in ist ra t ion , t h e wr its in jud icia l proceed ings orgin a l ly being in n o w a y

d ifferen t from t h ose in purely adm in ist ra t ive a ff a irs.

“ Gradua l ly a regula r set of

writ s for jud icia l proceed ings grew up ,
wh ich in t ime became fixed in form a nd

determ ined t h e scope a nd course of rel ief in t h e king
’

s courts.

ABBOT OF ST . EDMUND v . ABBOT OF PE TE RBOROUGH (reign of

Wil liam I ) . (Tra n sla ted from Bigelow , Pla cit a An glo-Nor

m a n n ica ,

Wil l iam Kin g of Engla nd to t h e Abbot of Peterborough ,
Greet

ing : I comm a nd a nd requ ire you t h a t you perm it th e Abbot of St .

Edm un d to receive sufficien t stone for h is ch urch , a s h e h a s h ad

h ith erto , a nd t h a t you ca use h im n o m ore h indra n ce in drawin g
ston e to t h e wa ter , a s you h ave h eretofore done . Witn ess t h e

Bish op of Durh am .

THE ABBOT OF ABINGDON v . MEN OF STANTON ( 1 105 or

(Tra n sla ted from Bigelow , Pla cita An glo-Norm a n n ica ,

Hen ry , King of Engla nd , to Nigel O f Oil ly a nd Wi ll iam Sh er iff
of Oxford , Greet in g . I comm a nd you th a t you do full r igh t to
t h e Abbot of Abingdon con cern ing h is slu ice wh ich t h e m en o f

St a n ton broke , a nd so t h a t I h ea r n o m ore compla in t t h ereof fo r
defect of r igh t , a nd t h is under pen a lty of ten pounds. Witn ess
Ra lph t h e Ch a n cellor , a t Westm in ster .
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ABBOT FAR I T I US v . JORDAN D E SACKVILLE (a bout (Tra n s
la ted from Bigelow , Pla cit a An glo-Norm a n n ica ,

Hen ry Kin g of En gla nd to Jorda n de Sa ckvil le ,
Greet in g . I

comm a nd you to do fu l l r igh t to Abbot F a rit ius a nd t h e ch urch of

Abin gdon con cern in g th e la nd wh ich you took from t h em ,
wh ich

Ra lph of Ca in esh am gave to t h e ch urch in a lm s ; a nd un less you

do t h is with out delay , I comm a nd t h a t Wa lter Giffa rd do it , a n d
i f h e sh a l l n ot h ave don e it , t h a t Hugh of Boch ela n d do it , t h a t I
m ay h ea r n o com pla in t t h ereof for defect of r igh t .

GLANVILL ,TREAT ISE ON TH E LAWSAND CUSTOMS OF THE KINGDOM
OF ENGLAND (between 1 187 a nd (Beam es

’

s tra n sla t ion .)
Book I , ch a p . V . Wh en a ny one com pla in s to t h e kin g , or h is

just ices , con cern in g h is Fee , or h is Freeh old , i f t h e com pla in t be
such a s be proper for t h e determ in a t ion of t h e Kin g

’

s Court , or t h e
Kin g is plea sed t h a t it sh ould be decided t h ere , th en th e pa rty com

p la in in g sh a l l h a ve t h e fol lowin g wr it of summ on s.

Ch a p . VI . Th e Kin g to th e Sh er iff , Hea lth . Comm a nd A th a t ,

with out delay , h e render to B on e h yde of la nd , in such a vil l , o f
wh ich t h e sa id B com pla in s t h a t th e a foresa id A h a t h deforced h im ;

a nd un less h e does so , summ on h im by good sum m on ers , th a t h e

be t h ere ,
before m e or m y Just ices , in crostin o post octa ba s cla usi

P a sch a e a t such a p la ce , to Sh ow wh erefore h e h a s fa iled ; a nd h ave

t h ere t h e summ oners a nd t h is wr it .

[He t h en sets forth a nd expla in s som e twelve oth er wr its issued

in t h e kin g
’

s n am e , m a rkin g va r ious stages in t h e l it iga t ion , end in g
w it h t h e fol lowing
Ch ap . XX . Th e K ing to t h e Sh er iff , Hea lt h . I comm a nd you

t h a t wit h out delay , you del iver possession to N of on e h yde of la nd ,

in such a vil l , wh ich h e cla im s aga in st R of wh ich t h e sa id R put

h im sel f upon m y a ssise ,
beca use t h e sa id N h a s recovered t h a t land

in m y Court by a recogn it ion .

BLACK S ’

I
‘

ONE , COMME NTAR IE S ,
First , th en of th e or igin a l , or origin a l wr it : wh ich is t h e begin

n ing or founda t ion of th e suit . Wh en a person h a t h received a n

in jury , a nd t h in ks it worth h is wh ile to dem a nd a sa t isfa ct ion for it ,

h e is to con sider wit h h im self , or take advice , wh a t redress th e la w

h a s given for t h a t in jury ; a nd th ereupon is to m a ke appl ica t ion or

suit to th e crown , th e foun ta in of a ll just ice , for t h a t pa rt icula r

specific remedy wh ich h e is determ ined or advised to pursue . As,
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for m oney due on bond , a n a ct ion of debt ; for goods deta in ed w ith
out force , a n a ct ion of det in ue or t rover ; or , if t a ken w it h force ,

a n a ct ion of trespa ss oi et a rmis; or to try t h e t it le of la n ds , a wr it
of en try , or a ct ion of trespa ss in ejectm en t ; or for a ny con sequen

t ia l in jury received , a specia l a ct ion on t h e ca se. To th is end h e is
to sue out , or purch a se by paying t h e st a ted fees , a n or igin a l , or
or igin a l wr it , from th e court of Ch a n cery , wh ich is t h e of icin a j us

titia e, t h e sh op or m in t of just ice , wh erein a l l t h e kin g
’

s wr its a re
framed . I t is a m a nda tory let ter from t h e kin g , on pa rch m en t ,

sea led with h is grea t sea l , a nd d irected to t h e sh er iff of t h e coun ty
wh ere in jury is comm it ted , or supposed to be comm it ted , requ ir in g
h im to comm a nd th e wron g-doer or pa rty a ccused eit h er to do

just ice to th e compla in a n t or else to appea r in court a nd a n swer t h e
a ccusa t ion a ga in st h im . Wh a tever t h e sh er iff does in pursua n ce
of t h is wr it , h e m ust return or cert i fy to th e court Of comm on plea s,
toget h er wit h t h e writ itself ; wh ich is th e founda t ion of t h e juris
d ict ion of t h a t court , bein g th e kin g

’

s wa rra n t for t h e judges to
proceed to t h e determ in a t ion of th e ca use. For it w a s a m a xim
in troduced by th e Norm a n s , t h a t th ere sh ould be n o proceed in gs
in comm on plea s before th e king

’

s just ices w it h out h is or igin a l
wr it ; beca use th ey h eld it un fit t h a t t h ose just ices, bein g on ly th e
subst itutes of t h e crown , sh ou ld t ake cogn iza n ce of a nyt h in g but
wh a t w a s t h us expressly referred to th eir judgm en t . However ,
in sm a l l a ct ion s below t h e va lue of forty /sh illin gs , wh ich a re brough t
in th e court ba ron or coun ty court , n o roya l wr it is n ecessa ry ; but
t h e foun da t ion of such su its con t in ues to be (a s in th e t im es of th e

Saxon s) n ot by or igin a l writ , but by p la in t ; t h a t is, by a pr iva te
m emor ia l ten dered in open court to th e judge ; wh erein th e pa rty
in jured sets forth h is ca use of a ct ion ; a nd t h e judge is bound of

comm on r igh t to adm in ister just ice th erein ,
with out a ny specia l

m a nda te from t h e king . Now , indeed , even t h e roya l wr its a re

h eld to be dem andable Of comm on r igh t , on paying t h e usua l fees ;
for a ny delay in t h e gra n t in g th em , or set t ing a n unusua l or ex

orbita n t pr ice upon th em , wou ld be a brea ch of m agn a ca rt a c . 29

n ulli vendemus, n ulli n egabimus out difieremus, j ustitiam vel rectum .

(c) Sta te La w a nd Ch urch La w

Extra cts from MAITLAND , PROLOGUE To A H ISTORY OF ENG

LISH LAW, 14 Law Qua r . Rev . 13 , 14 , 20 , 26.

I n th e yea r 200 six cen tur ies a nd a h a lf of defin ite lega l h istory ,
i f w e m ea sure on ly from th e Twelve Ta bles , were con sciously
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for bish op borrowed from bish op a nd tra n scr iber from tran scr iber .

Or ien ta l , Afr ica n , Spa n ish , Ga l l ica n ca n on s were collected in to th e
same book , a nd th e decreta l let ters o f la ter were added to th ose of

ear l ier popes. Of th e Dionysia n a w e h ave a lready spoken . Anoth er
celebra ted col lect ion seem s to h ave t a ken sh ape in th e Spa in of

t h e seven th cen tury ; it h a s been kn own as th e H ispa na or I si

doria n a , for with out sufficien t wa rran t it h as been a tt ributed to
th a t St . Isidore of Seville (ob . wh ose Origines served a s an

en cyclopaed ia of jurispruden ce a nd a l l oth er scien ces. Th e H is

pan a m ade its w ay in to Fra n ce , a n d it seems to h ave a lready com
prised som e spur ious docum en ts before it came to t h e h a nds of th e
m ost illustr ious of a l l forgers .

Th en out of th e dept h of t h e n in t h cen tury emerged a book wh ich
w as to give law to m a n kin d for a lon g t ime to come. I ts core w as

th e Hispa na ; but in to it t h ere h ad been foisted , besides oth er

forgeries, some sixty decreta ls professin g to come from th e very
earl iest successors of St . Peter . Th e com piler ca l led h im self I si
dorus Merca tor ; h e seem s to h ave t r ied to person a te Isidore of

Sevil le. Ma ny guesses h ave been m ade a s to h is n am e a nd t ime
a nd h ome. I t seems certa in th a t h e d id h iswork in Fra n kla nd and
n ea r th e m idd le of th e n in th cen tury . He h a s been sough t a s fa r
west as le Ma n s, but suspicion h a n gs t h ickest over th e ch urch of

Reims. Th e fa lse decreta ls a re ela bora te m osa ics m ade up out of

ph rases from th e bible , th e fa t h ers , gen u ine ca n ons, genu ine deere
ta ls, th e West Goth

’

s Rom a n la w -book ; but a l l th ese m a teria ls
wh erever col lected , a re so a rra n ged as to esta bl ish a few grea t

prin ciples : th e grandeur a nd superh um a n or igin of ecclesiast ica l
power , th e sa cro-sa n ct ity of t h e person s.a n d t h e property of bish ops,
a nd , t h ough th is is not so prom in en t , t h e suprem a cy of th e bish op
of Rome. Episcopa l r igh ts a re to be m a in ta ined a ga in st th e

ch orepiscopi , aga inst th e metropo l ita n s , a n d aga in st th e secu lar
power . Above a l l (and t h is is th e burden o f th e son g) , n o a ccusa
t ion can be brough t a ga in st a bish op so long a s h e is despoiled of

h is see : Spolia tus episcopus a n te omn ia debet restitui. Th e I si

doria n forgeries were soon a ccepted a t Rome . Th e popes profited
by documen ts wh ich t a ugh t t h a t ever sin ce t h e a postol ic age th e
bish ops of Rome h ad been decla r in g , or even m a king , la w for

t h e un iversa l ch urch . On th is rock or on t h is sand a lofty ed ifice
w a s reared.

And n ow for th e grea ter pa rt of t h e Con t inen t comes th e t ime
wh en ecclesia tica l law is th e on ly sort of la w th a t is visibly growing.
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Th e stream of capitula r ies cea sed to fl ow ; t h ere w a s n one to legis
la te ; t h e Fra n kish m on a rch y w a s goin g to wreck a nd ru in ; feuda l
ism w a s t r ium ph a n t . Sa cerdota l ism a lso w a s tr ium ph a n t , a nd its

victor ies were closely con nected with t h ose of feuda l ism . Th e

clergy h a d lon g been st riving to pla ce t h emselves beyond t h e rea ch

of t h e st a te
’

s tr ibun a ls. Th e dram a t ic struggle between Hen ry I I
a nd Becket h a s a long Fra n kish prologue . Som e con cession s h a d
been w on from t h e Merovin gia n s ; but st il l Ch a r les t h e Grea t h ad
been suprem e over a l l person s a nd in a l l causes. Th ough h is rea lm

fell a sunder , th e ch urch es were un ited , a n d un ited by a pr in c iple
t h a t c la im ed a d ivin e or igin . Th ey were ra pid ly evolvin g la w wh ich
w a s in course of t im e to be t h e wr it ten la w of a n un iversa l a nd t h eo
cra t ic m on a rch y . Th e m a ss , n ow swol len by t h e Isidor ia n for

geries , st il l rol led from d iocese to d iocese , t a kin g up new m a t ter

in to itsel f . I t becam e a lwa ys m ore lawyer ly in form a n d texture
a s it appropr ia ted sen ten ces from t h e Rom a n la w —books a nd m a de

itsel f t h e la w of t h e on ly courts to wh ich t h e clergy w ou ld yield
obed ien ce . Nor w a s it a bove borrowin g from Germ a n ic la w ,

for

th en ce it took. its proba t ive processes , t h e oa th with oa t h -h elpers
a nd th e ordea l or judgm en t of God . Am on g t h e m a ny com pi lers
of m a n ua ls of ch urch la w t h ree a re especia l ly fam ous : Regin o , a bbot
of Priim (906 Burch a rd , bish op O f Worm s ( 1012 a n d

I vo ,
bish op of Ch a rt res (Ob . Th ey a nd m a ny ot h ers pre

pa red t h e w ay for Gra t ia n , t h e m a ker of t h e ch urch ’

s Digest , a nd

even ts were decid ing th a t t h e ch urch Sh ou ld a lso h ave a Code a nd

a bunda n t Novels. I n a n evi l day for t h em selves t h e Germ a n kin gs

took t h e pa pa cy from th e m ire in to wh ich it h a d fa l len , a nd soon

th e work of issu in g decret a lsw a s resum ed w it h n ew vigor . A t t h e

da te o f t h e Norm a n Conquest th e fl ow of t h ese ed icts w a s becom ing
rapid .

BURN ,
ECCLE S IAST ICAL LAW, I I , 31— 34.

1 . For t h e first 300 yea rs a fter Ch r ist , t h e d ist in ct ion of ecclesia s

t ica l or spir itua l ca uses , in po in t of jurisd ict ion , d id n ot begin ;
for a t th a t t ime n o such d ist in ct ion w a s h ea rd of in t h e Ch r ist ia n

w or ld ; for t h e ca uses of test amen ts , m a tr im ony , ba st a rdy , adu l

tery , a nd t h e rest , wh ich a re ca l led ecclesiast ica l or spir itua l causes ,
w ere m erely civil , a nd determ in ed by th e rules of t h e civil l a w , a nd

subject on ly to t h e jurisd ict ion of t h e civil m agist ra te . But a fter

th e emperors were becom e Ch r ist ia n , out o f a zea l a nd desire t h ey

h ad to gra ce a nd h on or t h e lea rn ed a nd god ly bish ops of t h a t t im e,
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th ey were plea sed to single out certa in specia l ca uses, wh erein
th ey gra n ted jur isd ict ion to bish ops ; n am ely , in ca ses of t it h es,
beca use pa id to m en of t h e ch urch ; in ca uses of m a tr im on y , beca use
m a rria ges were for th e m ost pa rt solem n ized in th e ch urch ; in ca uses
test am en t a ry , beca use testam en ts were m a ny t im es m ade in

extremis, wh en ch urch m en were presen t givin g spir itua l com fort
to th e test a tor , a nd th erefore t h ey were th ough t t h e fit test person s
to t a ke th e proba tes of such test am en t s : a nd so of th e rest . Yet

th ese bish ops did n ot t h en proceed in th ese ca uses a ccord ing to t h e
ca n on s a nd decrees of t h e ch urch (for th e ca n on law w as n ot t h en

m ade) , but a ccord in g to t h e rules Of t h e im per ia l law , a nd a s th e

civil m a gistra te proceeded in oth er causes.

2 . Accord in gly , in t h is kingdom ,
in th e Saxon t im es , befor'e th e

Norm a n Con quest , t h ere w a s n o d ist in ct ion of jur isd ict ion s ; but
a l l m a t ters , a s wel l Spir itua l a s tem pora l , were determ in ed in t h e

coun ty court , ca lled t h e .sh eriff
’

s tourn , wh ere t h e bish op a nd ea r l

(or in h is a bsen ce t h e sh er iff) sa t togeth er ; or else in t h e h un dred

court , wh ich w a s h eld in l ike m a n ner before t h e lord of th e h undred

a nd ecclesia st ica l judge.

For t h e ecclesia st ica l officers took th eir l im its of jurisd ict ion from
a l ike exten t of t h e civil powers. Most of th e old Sa xon bish opr ics
were of equa l bounds wit h t h e d ist in ct kin gdom s. Th e a rch

dea con r ies , wh en first set t led in to loca l d istricts , were comm on ly
fit ted to th e respect ive coun t ies. And rura l dea n r ies, before t h e

Con quest , were corresponden t to t h e pol it ica l t it h in gs. T h eir
Spir itua l courts were h eld with a l ike referen ce to t h e adm in istra
t ion of civil just ice. Th e syn ods of ea ch provin ce a nd d iocese were
h eld a t t h e d iscret ion of th e m etropol ita n a nd t h e bish op , a s grea t
coun cils a t th e plea sure of th e pr in ce . Th e visita t ion s were first
un ited to th e c ivil inquisit ion s in each coun ty ; a nd a fterwa rds ,
wh en t h e cour ts o f t h e ea rl a nd bish op were sepa ra ted , yet st il l
th e visit a t ion s were h eld l ike t h e sh eriff ’s tourn s , twice a yea r , a nd
l ike t h em too , a fter Ea ster a nd Mich aelm a s, a n d st il l with n ea rer

l iken ess t h e grea ter of th em w a s a t Ea ster . Th e rura l ch a pters
were a lso h eld l ike t h e in fer ior courts o f th e h undred , every t h ree
weeks ; t h en , a nd l ike t h em too , t h ey were ch a n ged in to m on th ly ,
a nd a t la st in to qua rterly m eet in gs. Nay , a nd a pr ime visita t ion
w a s h eld comm on ly , like th e pr im e folcmote or sh er iff ’s tourn , on

t h e very ca len ds o f May .

And a ccord in gly Sir Henry Spelm a n observes, th a t th e bish op
a nd th e ea rl sa t togeth er in one court , a nd h ea rd join t ly t h e causes



STATE LAW AND CHURCH LAW 49

of ch urch a nd comm onwea lt h ; a s th ey yet do in pa r l iam en t . And
a s t h e bish op h ad twice in t h e yea r t w o genera l syn ods , wh erein a ll
th e clergy Of h is d iocese of a l l sor ts were bound to resort for m a t ters

con cern in g t h e ch urch ; so a lso t h ere w a s twice in t h e yea r a gen

era l a ssem bly of a l l th e sh ire for m a tters con cern in g t h e comm on

wea lth , wh erein wit h out except ion a l l kinds of esta tes were requ ired
to be presen t ; dukes , ea r ls , ba ron s , a nd so downwa rd of th e la ity ;
a nd especia l ly t h e bish op of t h a t d iocese am ong t h e clergy . For in

th ose da ys t h e tempora l lords did O ften sit in syn ods w ith t h e

bish ops, a nd t h e bish ops in l ike m a n ner in t h e course of t h e tem

pora lty , a nd were t h erein n ot on ly n ecessa ry , but t h e pr in cipa l
judges t h em selves. Th us by t h e laws o f King Ca n utus ,

“
t h e sh yre

gem ot (for so t h e Saxons ca l led t h is a ssem bly of t h e wh ole sh ire)
sh a l l be kept twice a yea r a nd oftener i f need requ ire ,

wh erein t h e
bish op a nd t h e a lderm a n of t h e sh ire sh a ll be presen t , t h e on e to

tea ch th e laws of God , t h e oth er t h e la w of t h e la nd .

”
And am on g

th e laws of King Hen ry I it is orda ined ,

“first , let t h e laws of t rue
Ch r ist ia n ity (wh ich w e ca l l t h e ecclesia st ica l) be fu lly executed
with due sa t isfa ct ion ; t h en let t h e plea s con cern ing t h e kin g bedea lt
with ; a nd la st ly , t h ose between pa rty a nd pa rty : a nd wh om soever
th e ch urch syn od sh a l l find a t va r ia n ce , let t h em eith er m a ke a ccord
between t h em in love , or sequester t h em by t h eir sen ten ce of ex

comm un ica t ion .

” Wh ereby it a ppea ret h , t h a t ecclesia st ica l ca uses
were a t t h a t t im e under t h e cogn iza n ce of t h is court . But th ese ,

h e sa ys , h e t a kes to be such ecclesia tisca l ca uses a s were grounded
upon th e ecclesia st ica l laws m ade by th e kin gs t h em selves for t h e

governm en t of t h e ch urch (for m a ny such t h ere were in a lm ost

every kin g
’

s reign ) , a nd n ot for m a tters risin g out of t h e Rom a n

ca n on s , w h ich h a ply were determ in a ble on ly before th e bish op a n d

h is m in isters. And th e bish op first gave a solem n ch a rge to t h e

people touch ing ecclesia st ica l m a t ters , open ing un to th em th e r igh ts
a nd reveren ce of th e ch urch , a nd th eir duty th erein towa rds God
a nd th e king , a ccord in g to th e word of God . Th en t h e a lderm a n

in like m a n ner rela ted un to t h em th e laws of th e la nd , a nd th eir
duty towa rds God , t h e king a nd comm onwea lth , a ccord in g to th e
ru le a nd ten ure th ereof .
3 . Th e sepa ra t ion of th eecclesiast ica l from th e tem pora l courtsw a s

m a de by William t h e Con queror .

1 And a s from th en ce w e a re to

1 But see Lich tenstein ,
Th e Da te of Sepa ra t ion of Ecclesia stica l a nd Lay

Jur isd ict ion in E ngla nd , 3 I l l . La w Rev. 347.
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da te t h is grea t a ltera t ion in our con st itut ion , it is judged n ecessa ry to
recite t h e ch a rter o f sepa ra t ion verba t im ; wh ich is a s fol lowet h : 1

“Wil l iam ,
by t h e gra ce of God ,

Kin g of t h e En gl ish , to R . Ba in a rd
a n d G . de Magn avilla , a nd P . de Va loin es , a nd to m y oth er fa it h
fu l ones O f Essex a nd of Hert fordsh ire a n d O f Midd lesex , Greet in g .

Kn ow a l l ofyou a nd m y oth er fa it h ful ones w h o rem a in in Eng
la nd , t h a t in a comm on coun cil a nd by t h e advice of th e a rch bish ops
a nd bish ops , a nd a bbots, a nd of a l l th e prin ces of m y kin gdom , I
h ave decided th a t t h e episcopa l laws , wh ich up to m y t im e in t h e

kin gdom of th e En gl ish h ave n ot been r igh t or a ccord in g to th e

precepts of th e h o ly ca n on s , sh a l l be emended . Wh erefore I com
m a n d , a n d by roya l a ut h ority decree , th a t n o bish op or a rch dea con
sh a l l a n y lon ger h old ,

in t h e h undred court , plea s pert a in in g to t h e
episcopa l laws, n or sh a l l t h ey br in g before t h e judgm en t of secula r

m en a n y ca se wh ich pert a in s to t h e rule o f sou ls ; but wh oever
sh a l l be summon ed , a ccord in g to t h e episcopa l laws , in a n y ca se or

for a ny fa u lt , sh a l l com e to t h e p la ce wh ich t h e bish op sh a ll ch oose

or n am e for t h is purpose , a nd sh a l l t h ere a n swer in h is ca se o r for

h is fa u lt , a nd sh a l l perform h is la w before God a n d h is bish op n ot

a ccord ing to t h e h undred court , but a ccord in g to t h e ca n on s a nd

t h e episcopa l laws . But i f a ny one , ela ted by pr ide , sh a l l scorn

or be unwil l in g to com e before t h e judgmen t sea t of t h e bish op ,
h e sh a l l be summ on ed on ce a n d a second a nd a t h ird t im e ; a n d if
n ot even t h en h e com e to m a ke am en ds , h e sh a l l be excomm un i

ca ted ; a nd , if it be n eedfu l to g ive effect to t h is , t h e power a nd

just ice o f t h e king or t h e sh eriff sh a l l be ca l led in . But h e w h o

w a s sum m on ed before th e judgm en t sea t of th e bish op sh a l l , for

ea ch summon s , pa y th e episcopa l fin e. Th is a lso I forbid a nd by
m y a ut h or ity in terd ict , th a t a n y sh er iff , or prevost , or m in ister of

t h e kin g , or a ny la ym a n con cern h im sel f in t h e m a tter of laws wh ich
pert a in to t h e bish op , n or sh a l l a n y laym a n summ on a n ot h er m a n

to judgm en t apa rt from t h e jur isd ict ion of t h e bish op . But judg
m en t sh a l l be pa ssed in n o pla ce except wit h in t h e episcopa l see ,

or in such pla ce a s t h e bish op sh a l l fix upon for t h is purpose .

Th is ch a rter , Mr . Selden says , w a s recited in a C lose rol l of Kin g
Rich a rd I I , a nd t h en con firm ed .

CONST ITUT IONS OF CLARE NDON Henderson ’

s tra n sla t ion .

I n t h e yea r 1 164 from t h e In ca rn a t ion of our Lord , in t h e fourt h
yea r of t h e pa pa cy O f Alexa nder , in t h e ten th yea r of t h e m ost il lus

1 I h ave subst ituted Henderson ’

s t ra n sla t ion h ere for t h e or igin a l La t in .
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trion s kin g O f t h e En gl ish , Hen ry I I , in t h e presen ce O f t h a t sam e

kin g , t h is m em ora ndum or inquest w a s m ade of som e pa rt of t h e
custom s a nd l ibert ies a nd d ign it ies of h is predecessors , viz . , o f

King Hen ry h is gr a nd fa t h er a nd ot h ers , wh ich ough t to be observed
a nd kept in t h e -kin gdom . And on a ccoun t o f t h e d issen sion s a nd
d iscords wh ich h ad a r isen between t h e clergy a n d t h e Just ices
of t h e lord king , a nd t h e ba ron s of t h e kin gdom , con cern in g t h e
custom s a nd d ign it ies, th is in quest w a s m ade in t h e presen ce of t h e

a rch bish ops a nd bish ops , a nd c lergy a nd coun ts , a nd ba ron s a nd

ch iefs of t h e kin gdom
A cert a in pa rt , m oreover , of t h e custom s a nd d ign it ies o f t h e

kin gdom wh ich were exam in ed in to , is con t a in ed in t h e presen t
writ in g . Of wh ich pa rt t h ese a re t h e pa ragra ph s :
1 . I f a con t roversy con cern in g advowson a nd presen t a t ion o f

ch urch es a r ise between la ymen , or between laym en a nd c lerks , or
between clerks , it sh a l l be t rea ted of a nd term in a ted in t h e court

of t h e lord kin g .

3 . C lerks ch a rged a nd a ccused of a n yth in g ,
bein g summ on ed

by t h e Just ice of t h e kin g , sh a l l come in to h is court , a bout to respond
t h ere for wh a t it seem s to t h e king

’

s court t h a t h e sh ou ld respond
t h ere ; a nd in t h e ecclesia st ica l court for wh a t it seem s h e sh ou ld

respond t h ere ; so t h a t t h e Just ice of th e kin g sh a l l send to t h e court

of t h e h oly ch urch to see in wh a t m a n ner t h e a ffa ir wil l t h ere be
ca rr ied on . And i f t h e clerk sh a l l be convicted , or sh a l l con fess ,
t h e ch urch ough t n ot to protect h im furth er .

5 . Th e excomm un ica ted sh a l l n ot give a pledge a s a perm a nen cy'

n or ta ke a n oa t h , but on ly a p ledge a nd surety of presen t ing t h em
selves before t h e t r ibun a l Of t h e ch urch , t h a t t h ey m ay be a bso lved .

6 . La ym en ough t n ot to be a ccused un less th rough rel ia ble a nd

lega l a ccusers a n d wit n esses in th e presen ce of t h e bish op ,
in such

wise t h a t t h e a rch dea n do n ot lose h is r igh t , n or a ny t h in g wh ich
h e ough t to h ave from it . And i f t h ose w h o a re in culpa ted a re

such t h a t n o on e wish es or da res to a ccuse t h em , t h e sh er iff , bein g
requested by t h e bish op , sh a l l ca use twelve lawfu l m en

'

of t h

n eigh borh ood or town to swea r in t h e presen ce of t h e bish op ,

th a t t h ey wil l m a ke m a n ifest t h e trut h in t h is m a t ter , a ccord in g to
th eir con scien ce .
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7 . No one w h o h olds of th e king in ch ief , and no one of h is

dem esne servitors, sh a l l be excomm un ica ted , n or sh a ll th e la nds
of a n y one of th em be pla ced under an in terd ict , un less first th e lord
kin g , i f h e be in th e land , or h is Just ice , if h e bewith out th e kingdom ,

be a sked to do just ice con cern ing h im : a nd in such w ay th a t wh a t
sh a l l perta in to th e king

’

s court sh a l l th ere be term in a ted ; a nd

wit h rega rd to t h a t wh ich con cern s t h e ecclesiast ica l court , h e sh a ll

be sen t t h ith er in order th a t it m ay t h ere be trea ted of .
8. Con cern ing appea ls, if t h ey sh a l l a rise, from th e a rch dea n

th ey sh a ll proceed to th e bish op , from t h e bish op to th e arch bish op .

And i f t h e a rch bish op sh a l l fa il to render just ice , th ey m ust com e

fin a l ly to t h e lord king , in order t h a t by h is comm and t h e con

troversy m ay be term in a ted in th e court of th e a rch bish op , so th a t
it sh a ll n ot proceed furth er wit h out th e con sen t of th e

.
lord king .

9. I f a qua rrel a rise bet w een a clerk a nd a laym an or between a

la ym a n a nd a clerk concern ing a ny ten em en t wh ich th e clerk wish es
to a t ta ch to th e ch urch property , but t h e laym a n to a lay fee : by
th e inquest of twelve lawful m en , th rough th e judgmen t of t h e

ch ief Just ice of th e king , it sh a ll be determ ined , in th e presen ce of

th e Just ice h im self wh eth er th e tenem en t belongs to th e ch urch
property , or to th e lay fee. And i f it be recogn ized a s belon gin g to
th e ch urch property , t h e case sh a l l be pleaded in t h e ecclesia st ica l
court ; but i f to th e lay fee , un less both a re h olders from th e same

bish op or ba ron , th e ca se sh a ll be pleaded in h is court ; in such w ay

th a t , on a ccoun t o f th e in quest m ade , h e w h o w a s first in possession
sh a l l not lose h is seisin , un t il , th rough th e plead ing, th e ca se sh a l l
h ave been proven .

10 . Wh oever sh a ll belon g to t h e city or cast le or fort ress or

dem esne m a nor of th e lord kin g , if h e be summ oned by t h e a rch
dea n or bish op for any offen se for wh ich h e ough t to respond to

th em , a nd h e be unwillin g to a n swer th eir summonses, it is per

fect ly r igh t to pla ce h im under th e in terd ict ; bu t h e ough t n ot to be
excommun ica ted un t il t h e ch ief servitor of th e lord king of th a t town
sh a l l be a sked to compel h im by law to a nswer th e summ on ses.

And if th e servitor of t h e kin g be n egl igen t in t h ism a t ter , h e h im self
sh a l l be a t t h e m ercy of t h e lord kin g , a nd th e bish op m ay t h en ce
forth visit th e m an w h o w a s a ccused with ecclesiast ica l just ice.

13. I f any of t h e n obles of th e kin gdom sh a ll h ave dispossessed
a n arch bish op or bish op or a rch dean , t h e lord king sh ould com pel
th em person a lly , or th rough th eir fam il ies, to do j ust ice. And if
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r igh ts of m a t r im on y , d ivorces , gen era l ba st a rdy , subtra ct ion a nd

r igh t of t it h es , obla t ion s , obven t ion s , d ilapida t ion s, repa ra t ion of

ch urch es, proba tes of testam en ts , adm in ist ra t ion s a nd a ccoun ts

upon t h e sam e , sim ony , in cest s, forn ica t ion s, a dulter ies, sol icita
t ion O f ch a st ity , pen sion s , procura t ion s, appea ls in ecclesia st ica l
ca uses, comm ut a t ion of pen a n ce , a nd oth ers , (t h e con usa n ce wh ere
of belon gs n ot to t h e comm on laws o f En gla nd , ) t h e same a re to be

determ ined a nd dec ided by ecclesia st ica l Judges, a ccord in g to t h e

Kin g
’

s ecclesia st ica l laws o f t h is rea lm : for a s t h e Rom a n s fetch ing
d ivers laws from At h en s , yet bein g a pproved a nd a l lowed by t h e
est a te t h ere , ca l led t h em n otwit h sta n d in g Jus civile Rom a n orum :

a n d a s t h e Norm a n s borrowin g a l l or m ost o f t h eir laws from E n g

la nd , yet bapt ized t h em by th e n am e O f t h e laws or custom s of

Norm a ndy : so a lbeit t h e Kin gs of En gla nd der ived t h eir ecclesia s
t ica l laws from ot h ers , yet so m a ny a s were proved , a pproved , a nd

a l lowed h ere , by a nd wit h a gen era l con sen t , a re apt ly a nd r igh t ly
ca l led , t h e Kin g

’

s Ecclesia st ica l Laws o f Engla n d , wh ich wh osoever
sh a ll den y , h e den ieth t h a t t h e Kin g h a th fu l l a n d plen a ry power
to del iver just ice in a l l ca uses to a l l h is subjects , or to pun ish
a l l cr im es a nd offen ses wit h in h is kin gdom : for t h a t a s before
it a ppea ret h t h e decid in g of m a t ters so m a n y , a n d of so grea t

im port a n ce , a re n ot with in t h e con usa n ce of t h e comm on laws, a nd
con sequen t ly t h a t t h e Kin g is n o com plete m on a rch , n or h ead , of

t h e wh ole a n d en t ire body o f t h e rea lm . [Lord Coke h ere is re

port in g t h e
“
reso lut ion s” of t h e Judges of En gla nd ]

STATUTE S OF 1857 , ABOLISH ING TH E C IVIL JUR ISDICT ION OF TH E

ECCLE S IAST ICAL COURTS .

An Act to am end t h e La w rela t in g to Proba tes a nd Let ters o f

Adm in istra t ion in En gla nd . (25t h August

I I I . Th e volun ta ry a nd con ten t ious Jur isd ict ion a nd Aut h or ity
of a l l Ecclesia st ica l , Roya l Pecu l ia r , Pecu lia r , Ma n or ia l , a nd ot h er

Court s a nd Person s in En gla nd , n ow h avin g Jur isd ict ion or Auth or
ity to gra n t or revoke Proba te of Wil ls or Let ters of Adm in ist ra t ion
of t h e Effects of decea sed Person s , sh a l l in respect of such Ma t ters

a bso lutely cea se ; a n d n o Jur isd ict ion or Aut h or ity in rela t ion to

a n y Ma tters or Ca uses Testam en t a ry , or to a ny M a t ter a r isin g
out of or con nected with t h e Gra n t or Revoca t ion of Proba te or

Adm in ist ra t ion , sh a l l belon g to or be exerc ised by a ny such Court or
Person .
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of Adm in istra t ion o f t h e Effects of decea sed Person s n ow vested
in or wh ich ca n be exercised by a ny Court or Person in En gla nd ,

togeth er with ful l Auth ority to h ear a nd determ ine a ll Quest ions
rela t ing to Ma t ters a nd Ca uses Test amen ta ry , sh a l l belon g to a nd

be vested , in Her Ma jesty , a nd sh a l l , except a s h erein a fter is m en

t ioned , be exercised in t h e Nam e of Her Ma jesty in a Court t o be
ca lled t h e Court of Proba te , a nd to h old its ord in a ry Sit t in gs a n d to
h a ve its Pr in cipa l Regist ry a t such Pla ce or Pla ces in London orMid
dlesex a s Her Ma jesty in Coun cil sh a l l from Tim e to Tim e a ppo in t .

V . Th ere sh a l l be One Judge of Her Ma jesty ’

s Court o f Proba te ;
a nd it sh a l l be lawful for Her Ma jesty from Time to Time ,

byLet ters
Pa ten t under t h e Grea t Sea l Of t h e Un ited Kingdom , to a ppoin t a
Person , bein g or h a vin g been a n Advoca te of Ten Yea rs Sta nd in g ,

or a Ba rr ister-a t -La w o f Fifteen Yea rs Sta nd in g , to be such Judge .

An Act to am end t h e La w rela t in g to Divorce a nd Ma t rim on ia l
Ca uses in En gla nd . (28th August
Wh erea s it is exped ien t to am end t h e La w rela t in g to Divorce ,

a nd to con st itu te a Court wit h exclusive Jur isd ict ion in Ma t ters

Ma t rim on ia l in Engla nd , a nd with Auth ority in cert a in Ca ses to
decree t h e Dissolut ion of a Ma rr iage : Be it t h erefore en a cted by
t h e Queen ’

s m ost Excel len t Ma jesty , by a nd with t h e Advice a nd

Con sen t of t h e Lords Spiritua l a nd Tem pora l , a nd Comm on s , in

t h is presen t Pa r l iam en t a ssem bled , a nd by t h e Auth or ity of t h e

sam e , a s fol lows

I I . As soon a s t h is Act sh a l l come in to opera t ion , a l l Jurisdic

t ion n ow exercisea ble by a n y Ecclesia st ica l Court in En gla nd in re

spect of Divorces a Men sa et Th oro, Su its of Nu llity ofMa rria ge , Su its
of Ja ct it a t ion of Ma rr iage , Suits for Rest itut ion of Con juga l Righ ts ,
a nd in a l l Ca uses , Suits, a nd Ma t ters Ma tr im on ia l , sh a l l cea se to be
so exercisea ble , except so fa r a s rela tes to t h e gra n t in g of Ma rr iage
Licen ses , wh ich m ay be gra n ted a s i f t h is Act h ad n ot been pa ssed .

I I I . Any Decree or Order of a ny Ecclesia st ica l Court of com pe
ten t Jur isd ict ion wh ich sh a l l h ave been m ade before t h is Act comes

in to opera t ion ,
in a ny Ca use or Ma t ter Ma t rim on ia l , m a y be

en forced or ot h erwise dea lt with by th e Court for Divorce a nd Ma t r i
m on ia l Ca uses h erein a fter m en t ion ed , in t h e sameWay a s i f it h ad
been or igin a l ly m ade by t h e sa id Court under t h is Act .
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IV . A l l Suits a nd Proceed ings in Causes a nd Ma tters Ma tr i
mon ia l wh ich a t t h e T im e wh en th is Act comes in to opera t ion sh a l l

be pend in g in a ny Ecclesia st ica l Court in En gla nd sh a l l be t ra n s

ferred to , dea lt wit h , a nd decided by t h e sa id Court for Divorce

a nd Ma t r im on ia l Ca uses a s i f t h e sam e h ad been origin a l ly in st i
tuted in t h e sa id Court .

VI . As soon a s t h is Act sh a l l com e in to opera t ion , a l l Jurisdic

t ion n ow vested in or exerciseable by a ny Ecclesia st ica l Court or

Person in En gla nd in respect of Divorces a Men sa et Th oro , Su its of
Nul lity of Ma rr iage , Suits for Rest itut ion of Con juga l Righ ts, or
Ja ct ita t ion of Ma rr iage , a nd in a l l Ca uses , Su its , a nd Ma t ters

Ma tr im on ia l , except in respect of Ma rr iage Licen ses , sh a l l belong
to a n d be vested in Her Ma jesty , a nd such Jur isd ict ion , togeth er

with t h e Jur isd ict ion con ferred by t h is Act , sh a l l be exercised in t h e
Name of Her Ma jesty in a Court of Record to be ca l led “

Th e

Court for Divorce a nd Ma tr im on ia l Ca uses.

”

VI I I . Th e Lord Ch a n cel lor , th e Lord Ch ief Just ice of th e

Court of Queen ’

s Ben ch , th e Lord Ch ief Just ice of th e Court of

Comm on Plea s , t h e Lord Ch ief Ba ron of t h e Court of Exch equer ,
t h e Sen ior Pu isne Judge for t h e T im e bein g in ea ch of t h e Th ree

la st -m en t ioned Courts, a nd th e Judge of Her Ma jesty ’

s Court of

Proba te con st ituted by a ny Act of t h e presen t Session , sh a l l be t h e

Judges of th e sa id Court .

IX . Th e Judge of t h e Court of Proba te sh a l l be ca l led t h e Judge
Ord in a ry of t h e sa id Court , a nd sh a l l h ave fu l l Auth or ity , e it h er
a lone or wit h On e or m ore of t h e oth er Judges of t h e sa id Court ,
to h ea r a nd determ in e a l l Ma t ters a r isin g t h erein , except Pet it ion s
for t h e d issolvin g of or a n n u l l in g Ma rria ge , a n d Appl ica t ion s for
n ew Tr ia ls of Quest ion s or Issues before a Jury , Bil ls of Except ion ,

Specia l Verd icts , a nd Specia l Ca ses , a nd , except a s a foresa id , m ay

exercise a l l t h e Powers a nd Auth ority of t h e sa id Cour t .

NI BOYE T v . NI BOYE T , COURT OF APPEAL , 1878 (1 P . D . 1 , 4

Jam es , L . J . : Ca n t h ere be a ny doubt t h a t before t h e En gl ish
Act of Pa r liamen t tra nsferr ing t h e jur isd ict ion in m a tr im on ia l
ca uses , from t h e ch urch a nd h er Courts to th e sovereign a nd h er

Court , th e in jured wife could h ave cited t h e a dulterous h usba nd
before th e bish op , a nd h ave a sked eith er for a rest itut ion of con

juga l r igh ts or for a d ivorce a mensa et th oro, a nd in eit h er case for
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proper a l im ony ? Th e jur isd ict ion of t h e Court Ch r ist ia n w a s a

jur isd ict ion over Ch r ist ia n s , w h o , in t h eory , by virtue of t h eir bap
t ism , becam e m em bers of t h e one Ca th ol ic a nd Apostol ic Ch urch .

Th e ch urch a nd its jur isd ict ion h ad n ot h in g to do with t h e or igin a l
n a t ion a l ity or a cquired dom icils of t h e pa rt ies, usin g t h e word dom i
cil in t h e sen se of th e secula r dom icil , viz . , t h e dom icil a ffect ing
t h e secu la r r igh ts , obl iga t ion s , a nd st a tus of th e pa rty. Residen ce ,

a s d ist in ct from ca sua l presen ce on a visit or in it inere , n o doubt
w a s a n im port a n t elem en t ; but t h a t residen ce h a d n o con nect ion
wit h , a nd l it t le a n a logy to , t h a t wh ich w e now understa nd wh en w e

endea vor to solve , wh a t h a s been found so often very d ifficult of

solut ion , th e quest ion of a person ’

s dom icil . I f a Fren chm a n cam e

to reside in an En gl ish pa r ish h is soul w a s one of t h e sou ls t h e ca re

of wh ich w a s th e duty of t h e pa r ish pr iest , a nd h e would be l ia ble
for a ny ecclesia st ica l Offen se to be dea lt with by t h e ord in a ry ,

pro sa lute a n ima e. I t is n ot imm a ter ia l to note t h a t d ioceses , a nd
sta tes or provin ces , w ere n ot n ecessa r ily con term inous . Th e

Ch a n n el Isla nds , w h ich a re n o pa rt of Engla nd , a re in t h e d iocese
of Win ch ester , a nd t h e Isle of Ma n is in th e provin ce of York ; a nd
m a n y sim ila r ca sesm igh t be found on t h e Con t in en t . And a lt h ough

t h e laws o f th e st a te som et im es in terfered by w ay of coercion , regu

la t ion , or proh ibit ion ,
with t h e Courts Ch r ist ia n , t h e la t ter a cted

proprio oigore, a nd t h ey adm in istered t h eir ow n la w , n ot t h e la w

of t h e st a te , a nd t h ey adm in istered it in t h eir ow n n am e a nd n ot

in t h e n am e of t h e sovereign . Th e la n gua ge of t h e Act crea t in g
th e exist in g court str ikingly il lust ra tes t h is, wh en it en a cts t h a t a ll

jur isd ict ion vested in or exercised by a ny Ecclesia st ica l Court or

person in Engla nd , etc . , sh a l l belong to a n d be vested in h er Ma jesty .

I t w a s n ot previously vested in h er , a lt h ough sh e h ad a ppel la te
jur isd ict ion a s supreme Ecclesia st ica l judge . I f , before th a t Act

h ad pa ssed , th e fa cts a l leged in t h is pet it ion h ad occurred , a nd t h e

in jured w ife h ad a ppl ied to t h e Bish op of Durh am for such rel ief
in t h e m a t ter a s w a s t h en com peten t to h im , is it possible to con ceive

a ny pr in ciple on w h ich t h e guilty h usba nd could dem ur to th e

Ord in a ry ’

s jur isd ict ion ? Th e wrong don e in h is d iocese , th e offend

in g pa rty open ly a nd sca nda lously viola t in g t h e laws of God a nd

o f t h e ch urch in h is d iocese , w h y Sh ould h e decl ine to in ter fere ?

Wh a t cou ld it be to h im wh eth er t h e offender w a s born in a ny

ot h er d iocese or born in a ny oth er coun try , Ch r ist ia n , h ea th en , or

Ma h omet a n , a nd h ad n ot in t h e eye of t h e secula r Court aba ndoned

h is dom ici l th erein ? And wh a t pr in ciple of in tern a t ion a l la w could
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th ere h ave been to crea te t h e sl igh test d ifficulty in t h e w ay of a

decree for rest itut ion , for sepa ra t ion a men sc
’

i et th oro, or for a l im ony ?
Th e wron gdoer h a s elected to reside with in t h e loca l l im its of t h e
jur isd ict ion of t h e Ch urch Court , a nd neit h er th e Court of t h e Sta te
n or th e Ch urch or Sta te Court of h is ow n coun try h a s a ny ground
for a l leging t h a t th e Ch urch Court a ppea led to is usurping a jur is
d ict ion , wh en it by Ecclesiast ica l m on it ion , decla ra t ion , a nd cen

sure, compels t h e offend ing pa rty to give proper redress or decla res
t h e off ended pa rty to be th en ceforth rel ieved from th e obl iga t ion
to provide for or to a dh ere to th e bed a nd boa rd of t h e oth er ;

wh ich w a s wh a t th e decree of d ivorce a mem e? et th oro rea l ly
amoun ted to.

(d) Th e K in g
’

s Courts 1

Extracts from HOLD SWORTH , H ISTORY OF ENGLISH LAW.

Th e term
“
Curio Regis

”
mea ns (i) t h e pla ce wh ere t h e kin g

resided a ttended by th e ch ief officia ls of h is court a nd h ouseh old ;
(ii) th e supreme cen tra l court of t h e coun t ry wh ere t h e business
of th e governmen t in a l l its bra n ch es w a s t ra n sa cted . Th e n ames

of t h e offic ia ls, th e form s of t h e lega l proceed ings, a nd th e term s

used to describe t h em were Norm a n . I t w as , in fact , a strong

cen tra l court of th is n a ture wh ich w as wa n t in g to t h e An glo-Saxon
con st itut ion .

Th e kin g h ad in Anglo-Saxon t imes a certa in exclusive juris
d ict ion . Th e laws of Cn ut a nd of Hen ry I give us a l ist of t h e plea s
of t h e crown . Con tem pt of t h e king is a Specified offen se . Cer

ta in pla ces l ike t h e roya l streets , certa in person s l ike th e king
’

s

th egn s a re under t h e king
’

s immed ia te jur isd ict ion . Th e king h as
h is specia l pea ce. But th e coun ty , th e h undred a nd th e grea ter

lords h ave a lso th eir pea ce a nd t h eir j ur isd ict ion .

Under t h e Norm a n kings w e get a strong cen tra l court but n o

very d ist in ct sepa ra t ion in to depa rtmen ts of governm en t . Th e

Exch equer , it is true , in Hen ry I
’

s reign seem s to be beginn in g to
h ave a d ist in ct orga n iza t ion . But t h e Exch equer w as sta ffed by
th e same body of officia ls w h o regula rly took t h eir pla ces in t h e

Curio Regis. At th is per iod it is th e person a l ity of th e kin g wh ich

gives to t h e Curio Regis its power , a s th e reign of Steph en clear ly
sh ows. Th e laws of Henry I recogn ize th e la w of th e kin g

’

s court
a s supreme a l l over th e coun try . I t const itutes a fourt h species

1 Ca rter H istory of E ngl ish Lega l I nst itut ions, Ch a ps. I I —XXI ; I nderw ick.
Th e King S Pea ce.
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of la w , super ior to t h e t r iba l custom s of t h e West Saxon s , th e
Mercia n s , a n d t h e Da nes in its st a bil ity a nd power . But w e ca n

see from t h ese sam e laws t h a t it h a s n ot yet a t ta ined eit h er a defin ite
jur isd ict ion or a defin ite orga n iza t ion .

Th e lega l reform s of Hen ry I I gave to t h e Curio Regis a m ore

defin ite jur isd ict ion ; a nd , a s a con sequen ce w e begin to see a t t h e

end of t h is per iod t h e begin n in gs of a m ore defin ite orga n iza t ion of

t h e powers of th e st a te

Th e fol lowin g is a l ist of t h e ch ief legisla t ive a cts wh ich a re of

im por t a n ce to lega l h istory . ( 1 ) Th e Con st itut ion s of C la rendon
Th ey were a n a t tem pt to set t le th e m a t ters in d ispute

between ch urch a nd st a te , a n d th e l im its of t h e jur isd ict ion of t h e

lay a n d t h e ecc lesia st ica l courts . (2) Th e Assize of C la rendon
Th is is a Set of in st ruct ion s to t h e it in era n t just ices a n d

sh er iffs wit h referen ce to t h eir dut ies a nd t h eir jur isd ict ion . (3)
Th e in quest of Sh er iff s Th is d irects a gen era l in qu iry
in to t h e m et h ods in wh ich t h e sh er iffs h ad been conduct in g t h e

loca l governm en t of t h e coun try . (4) Th e Assize of Nort h am pton

(1 176) w a s a rein a ctm en t a nd en la rgemen t of t h e Assize of C la r
endon . (5) Th e Gra nd Assize provided a new m eth od for t h e

tr ia l of a ct ion s rela tin g to th e ownersh ip of la nd . (6) Th e Assize
Ut rum provided for t h e tr ia l of th e quest ion wh eth er la nd is a

lay fee or h eld in fra n ka lm o ign e . (7) Th e Possessory Assizes.

Th e Assize of n ovel d isseisin provided for t h e tr ia l of t h e quest ion
wh et h er A h a s d isturbed B ’

s seisin . Th e Assize of m ort d
’

a n cestre

provided for th e tr ia l of a d ispute a s to w h o is t h e h eir Of th e per

son la st seised of a given esta te O f freeh old . Th e Assize of da r

rein presen tm en t provided for t h e t ria l of a d ispute a s to w h o w a s

la st seised of t h e r igh t to presen t to a va ca n t livin g . I n a l l t h ese

a ssizes th e t r ia l w a s by
'

jury . I n a l l t h ese a ssizes th e proceed in gs
were by roya l wr it addressed eit h er to th e just ices of t h e Curio

Regis, to t h e sh er iff , or to t h e lord of wh om t h e la nd w a s h eld .

Th e result is th a t t h e Curio Regis draws to itself jur isd ict ion

over cr im in a l ca ses , a nd over a ct ion s rela t in g to t h e ownersh ip or

possession of la nd h eld by free ten ure . Th e plea s of th e crown a re

n ow n o lon ger described by t h e form less l ist wh ich w e find in t h e

laws of Hen ry I . Th e open in g words of Gla nvil
’

s t rea t ise con t a in
a cla ssifica t ion wh ich would h ave been impossible a t t h e begin n in g
of Hen ry I I ’

S reign .

“
P locitorum ,

”
h e says ,

“
a liud est crimin ole,

o liud civile. I tem pla citorum crimin a lium , a liud pertin et ad coron am

domin i regis, a liud ad oicecomitem .

”
Th e civil plea s of t h e
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crown determ in ed in t h e Curio Regis a re plea s con cern ing ba ron ies,
th e advowson s of ch urch es , st a tus , dower , th e n on -Observa n ce
of a fine m ade in th e Curio Regis, h om age , rel iefs , purprestures ,
debts of th e la ity , own ersh ip , a nd possession . Th e c ivil plea s of

th e crown determ ined by t h e Sh eriff a re th e ownersh ip o f freeh old
wh ere th e lord h as m ade defa ult , a nd th e ownersh ip of vil lein s.

Th e sh eriff h ea rs t h ese plea s of t h e crown “

per breve domin i regis.

”

I n t h e laws of
’

Hen ry I t h e sh eriff is vaguely st a ted to be un a ble
to h ea r pleas of t h e crown “

sin e difi
’in itis prelocucion ibus ,

”
but n o

a ttem pt is m ade to describe t h e form wh ich th ese roya l m a nda tes

m ay t a ke . Gla nvil a lways gives t h e text of t h e va r ious wr its by
wh ich t h ese proceed in gs a re begun . We ca n see from Gla nvil

’

s

book th a t t h e jur isd ict ion of t h e Curio Regis is a n ela st ic jurisdic
t ion . Th e register of origin a l writs is con st a n t ly expa nd in g . As

yet t h e kin g is n o m ere vendor , h e is a m a n ufa cturer a nd ca n m ake

goods to order ; t h e day h a s n ot com e wh en t h e inven t ion of n ew

writs wi ll be h am pered by t h e cla im s of a pa r l iam en t ; but st il l in
Gla nvil

’

s day t h e of icin a j ustitia e h a s a lready a con sidera ble store

o f ready m ade wa res a nd En gl ish la w is a lready t a kin g t h e form
o f a comm en t a ry upon writs.

”

Som e orga n iza t ion of t h e Curio Regis becom es n ecessa ry . For

som e yea rs a fter t h e a ccession of Hen ry I th e Curio Regis does n o t

begin to spl it in to depa r tm en ts . Wh a t d ivision t h ere is is ra th er

a d ivision between O fficia ls t h a n between depa rtm en ts. Th e

d ifferen t m em bers of t h e kin g
’

s h ouseh old t h e just ices , t h e ch a n

cel lor , t h e trea surer , t h e Ch am ber la in , t h e con sta ble a nd t h e m a r

sh a l — d istr ibute am on g t h em selves t h e powers Of governm en t .

Th e court itself is n ow a la rge court . com posed of a l l t h e grea ter

va ssa ls of th e crown a n d t h e lead ing officia ls of t h e sta te , n ow

a sm a l l execut ive body , n ow a la w court con sist in g of a few roya l
judges. Som et im es t h e kin g h im self , som et im es th e m em bers O f

th e Curio or of t h e Exch equer travel over t h e coun t ry . But a ny

court wh eth er h eld before t h e king h im sel f or before h is just ices is
Curio Regis t h e court wh ich adm in isters roya l just ice a s d ist in ct
from th e just ice a dm in istered by t h e comm un a l or t h e feuda l courts.

At t h e end of t h is period w e find th a t t h e court is begin n in g to
spl it in to va rious d ivision s in wh ich w e ca n d iscern t h e jud icia l
system of t h e future

,

I . Th e Comm on La w Courts.

Before describing in deta i l t h e va r ious courts of comm on la w

w e m a y n ot ice t h a t t h e courts were roya l courts a nd t h a t judges of
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t h e receivin g of Rel iefs, a nd con cern in g Purprestures , a nd Debts
owin g by lay person s. Th ese Plea s , indeed , rela te to t h e propr iety
of t h e th ing on ly : con cern ing t h ose wh ich refer to t h e possession ,

a nd wh ich a re d iscussed a nd decided by Recogn it ion s , w e sh a l l

spea k in t h eir proper pla ce.

To t h e Sh eriffs of Coun t ies th ese Plea s a pperta in : t h e Plea con

cern in g th e Righ t of Freeh old , wh en t h e Courts o f t h e Lords a re

proved to h ave fa iled in doing just ice , t h e n a ture of wh ich w e sh a l l

spea k of in a noth er pla ce ; a nd t h e Plea con cern in g Vi l lein s-born
such Plea s bein g , in ea ch in sta n ce , sa n ct ion ed by t h e Kin g

’

s Writ .

Ext ra cts from D I ALOGUS DE SCACCAR I O (1 178 Hender
son

’

s t ra n sla t ion .

Disciple. Wh a t is t h e exch equer ?
Ma ster . Th e exch equer is a quadra n gula r surfa ce a bout ten

feet in len gth , five in breadt h , p la ced before t h ose w h o sit a roun d

it in t h e m a n n er o f a t a ble , a nd a l l a round it it h a s a n edge a bou t
th e h eigh t of on e

’

s four fin gers , lest a nyt h in g p la ced upon it sh ould

fa l l o ff . Th ere is pla ced over t h e top of th e exch equer , m oreover ,
a

’

clot h bough t a t t h e Ea ster term , n ot a n ord in a ry one , but a bla ck
one m a rked with st ripes , t h e str ipes being d ista n t from ea ch o t h er

t h e spa ce o f a foot or t h e brea dth of a h a nd . I n t h e spa ces , m ore

over , a re coun ters pla ced a ccord in g to t h eir va lues ; a bout t h ese w e
sh a ll spea k below . Alt h ough , m oreover , such a surfa ce is ca lled
exch equer , n everth eless t h is n am e is so ch a nged a bout t h a t t h e
court

‘ itsel f wh ich sits wh en t h e exch equer does is ca l led exch equer ;
so t h a t i f a t a n y t im e t h rough a decree a n yt h in g is esta bl ish ed by
com m on coun sel , it is sa id to h ave been don e a t t h e exch equer o f
t h is or t h a t yea r . As, m oreover , one says today

“
a t t h e exch equer ,

"

so on e form erly sa id “
a t t h e t a l l ies.

”

D . Wh a t is t h e rea son of t h is n am e ?

M. No truer on e occurs to m e a t presen t t h a n t h a t it h a s a sh a pe
sim ila r to t h a t o f a ch ess boa rd .

D . Would t h e pruden ce of th e a n cien ts ever h ave ca l led it so for

its sh ape a lon e , wh en it
’

m igh t for a sim ila r rea son be ca l led a t a b le
(ta bula r ium )
M. I w a s righ t in ca l lin g th ee pa in sta king . Th ere is a n ot h er ,

but a m ore h idden rea son . F or just a s , in a gam e o f ch ess , t h ere
a re cert a in grades o f com ba t a n ts a n d t h ey proceed or st a nd st il l
by cert a in laws or l im ita t ion s , som e presid ing a nd oth ers adva ncin g
so , in t h is, som e preside , some a ssist by reason of th eir offi ce, a nd
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n o on e is free to exceed t h e fixed laws ; a s wil l be m a n i fest from
wh a t is to fo l low . Moreover , a s in ch ess t h e ba t t le is fough t be
tween kin gs , so in t h is it is ch iefly between t w o t h a t t h e con flict
t akes pla ce a nd th e w a r is waged t h e trea surer , n am ely

, a nd t h e

sh eriff w h o sit s t h ere to render a ccoun t ; t h e ot h ers sit t in g by a s

judges , to see a nd to judge.

D . I s th a t exch equer , in wh ich such a con fl ict goes on , t h eon lyon e ?
M . No . F or t h ere is a lower exch equer wh ich is a lso ca l led t h e

Receipt , wh ere t h e m on ey is h a nded over to be coun ted , a nd is put

down in wr it in g a nd on t a l lies, so t h a t a fterwa rds, a t t h e upper
exch equer , a n a ccoun t m ay be rendered of t h em ; both h ave th e
sam e or igin , h owever , for wh a tever is decla red pa yable a t t h e grea ter
one is h ere pa id ; a n d wh a tever h a s been pa id h ere is a ccoun ted for
t h ere .

D . Wh a t is t h e n a ture or a rra n gem en t of t h e lower exch equer ?
M . As I see , t h ou ca n st n ot bea r to be ign ora n t of a ny of t h ese

t h ings. Kn ow t h en t h a t t h e lower exch equer h a s its person s d is
t in ct from ea ch ot h er by rea son of t h eir offices , but wit h on e in ten t
devoted to t h e in terests of t h e kin g , due rega rd , n everth eless,
bein g pa id to equ ity ; a l l servin g , m oreover , n ot in t h eir ow n n am es

but in t h e n am es of t h eir m a sters ; wit h t h e except ion of t w o kn igh ts,
h e n amely , w h o conducts t h e a ssays , a n d t h e m elter . T h eir o ffices
depen d on th e wil l of our kin g ; h en ce t h ey seem to belon g ra t h er to
th e upper t h a n to th e lower exch equer a s will be expla ined below .

Th e c lerk o f t h e t rea surer is t h ere with h is sea l . Th ere a re a lso

t w o kn igh ts o f t h e ch am berla in s. Th ere is a lso a certa in kn igh t w h o
m ay be ca l led t h e silverer , for , by rea son of h is o ffice , h e presides
a t t h e test in g o f silver . Th ere a re a lso four tel lers to coun t t h e
m oney . Th ere is a lso t h e ush er of t h e trea sury a nd t h e wa tch
m a n . Th ese , m oreover , a re t h eir o ffices : Th e clerk of t h e t rea surer ,
wh en t h e m oney h a s been coun ted a nd put in boxes by t h e h undred
pounds , a ffixes h is sea l a nd puts down in wr it ing h ow m uch h e h a s
received , a nd from wh om , a nd for wh a t ca use ; h e registers a lso

t h e t a l l ies wh ich h ave been m ade by t h e ch am berla in s con cern in g
th a t receipt . Not on ly , m oreover , does h e p la ce h is sea l on t h e

sa cks o f money , but a lso , i f h e wish es , on t h e ch ests a nd on th e

sepa ra te boxes in w h ich t h e rol ls a nd t a ll ies a re pla ced , a nd h e

d il igen t ly supervises a l l t h e offices wh ich a re under h im , a nd n ot h in g
is h idden from h im . T h e office of t h e kn igh t s , w h o a re a lso ca l led
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ch am berla in s, beca use t h ey serve in th e n am e of th e ch am ber la in s,
is t h is : Th ey ca rry t h e keys of t h e ch ests ; for ea ch ch est h a s t w o
locks of a d ifferen t kind , th a t is , to n eith er of wh ich t h e key of

th e oth er ca n be fit ted ; a nd t h ey ca rry th e keys of t h em . Ea ch
ch est , m oreover , is girded with a cert a in imm ova ble strap , on wh ich ,

in add it ion , wh en t h e locks a re closed t h e sea l of th e t rea surer is

pla ced ; so th a t n eith er of t h e ch am ber la in s ca n h ave a ccess excep t
by comm on con sen t . Likewise it is th eir duty to weigh t h e m on ey
wh ich h a s been coun ted a nd pla ced by t h e h undred sh il l in gs in
wooden recept a cles, so t h a t t h ere be n o error in t h e am oun t ; a nd

t h en , a t len gt h , to put t h em in boxes by t h e h undred pounds a s

h a s been sa id . But i f a recepta cle is found to h ave a ny deficien cy ,
th a t wh ich is t h ough t to be lackin g is n ot m ade good by ca lcula t ion ,

but st ra igh tway t h e doubt fu l on e is th rown ba ck in to th e h ea p
wh ich is to be coun ted . And ta ke n ote t h a t certa in coun t ies, from
t h e t im e of King Hen ry I a nd in t h e t im e of Kin g Hen ry I I , could
lawful ly offer for paym en t co in s of a n y kin d of mon ey provided t h ey
were of silver a nd did no t d iffer from t h e lawfu l weigh t ; because
indeed , by a n cien t custom , n ot t h em selves h avin g m on eyers , t h ey
sough t t h eir coins from on a l l sides ; such a re Nort h um berla nd
a nd Cum berla nd . Co in s t h us received , m oreover , a lt h ough t h ey
cam e from a fa rm , were n everth eless set apa rt from t h e b th ers with
som e m a rks pla ced on t h em . But t h e rem a in in g coun t ies were
a ccustom ed to br in g on ly t h e usua l a n d lawful co in of t h e presen t
m on ey a s wel l from fa rm s a s from plea s. But a fter t h e il lust r ious
kin g wh ose ren own Sh in es t h e br igh ter in grea t m a t ters , d id ,

in

h is reign , in st itute one weigh t a nd on e m oney for t h e wh ole kin g
dom , ea ch coun ty bega n to be bound by one n ecessity of la w a nd

to be con stra ined by t h e m a n ner of paym en t of a genera l comm erce.

A l l , t h erefore , in wh a tever m a n ner t h ey a re bounden , pa y t h e sam e

kind of m on ey ; but n evert h eless a l l do n ot sust a in t h e loss wh ich
com es from t h e test in g by com bust ion . Th e ch am ber la in s l ikewise
m a ke t h e t a ll ies of receipts , a nd h ave ,

in comm on wit h th e clerk of
th e trea surer , to d isburse t h e t rea sure received wh en required by
wr its of t h e kin g or a n order of t h e ba ron s ; n ot , h owever , wit h out
con sult in g t h eir m a sters. Th ese t h ree , a ll toget h er or by turn s , a re
sen t wit h t rea sure wh en it is n ecessa ry. Th ese t h ree h ave th e pr in
cipa l ca re of a l l th a t is don e in t h e lower exch equer .

M. Alth ough th e offices of t h ose w h o h ave sea ts a t th e grea ter

exch equer seem to d iffer in certa in fun ct ion s , t h e purpose , n everth e
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less, O f a l l th e offices is t h e same , to look out for t h e kin g
’

s adva n
tage ; wit h due rega rd for equ ity , h owever , a ccord ing to t h e fixed
laws of t h e exch equer . Th e a rra ngem en t of order ing of t h e la t ter

is con firm ed by its a n t iqu ity a nd by t h e a ut h ority of t h e n obles
w h o h a ve t h eir sea ts t h ere. I t is sa id to h ave begun wit h th e very
con quest of t h e kingdom m ade by Kin g Will iam , t h e a rra n gem en t

being t a ken , h owever , from t h e exch equer a cross th e sea s ; but
t h ey d iffer in very m a ny a nd a lm ost t h e m ost importa n t po in ts.

Som e bel ieve it to h a ve existed under th e An glo-Saxon kings,
t a kin g t h eir a rgum en t in th is m a t ter from t h e fa ct th a t t h e pea sa n ts
a nd a lready decrepit O ld m en of t h ose esta tes wh ich a re ca l led of

t h e crown , wh ose m emory is gra y in t h ese m a t ters , knew very wel l ,
h aving been t a ugh t by t h eir fa t h ers , h ow m uch ext ra m oney t h ey
a re boun d to pay on t h e pound for t h e bla n ch ing of t h eir fa rm .

But t h is a rgum en t a ppl ies to t h e pa ymen t of t h e fa rm , n ot to t h e

session of t h e exch equer . Th e fa ct a lso seem s to be aga in st t h ose
w h o sa y t h a t t h e bla n ch in g of th e fa rm bega n in t h e t ime of t h e

Anglo -Sa xon kin gs , t h a t in Domesday book , in wh ich a d il igen t
descr ipt ion of t h e wh ole kin gdom is con ta in ed , a nd in wh ich t h e

va lue is expressed of t h e d iff eren t esta tes a swel l of t h e t im e of Kin g
Edwa rd a s of th e t im e of Kin gWil liam , under wh om it w a s m a de ,

t h ere is n o m en t ion a t a ll of t h e bla n ch in g of t h e fa rm ; from wh ich
it seem s proba b le , t h a t a fter t h e t ime wh en t h a t survey w a s m ade

in t h e reign of t h e a forem en t ion ed kin g , t h e b la n ch ing of t h e fa rm
w a s fixed upon by h is invest iga tors on a ccoun t of causes wh ich
a re n oted below . But a t wh a tever t im e it cam e in to use , it is cer

ta in t h a t t h e exch equer is con form ed by t h e a uth ority of t h e grea t ,
so t h a t it is a l lowed to n o on e to in fr in ge its sta tutes or to resist
th em by a ny kind o f ra sh n ess. For it h a s t h is in common with t h e
court itsel f of t h e lord king (Curio Regis) , in wh ich h e in h is ow n

person a dm in isters t h e la w , th a t n o one is a l lowed to con trad ict a
record or a sen ten ce pa ssed in it . Th e a uth or ity , m oreover , of t h is
court is so grea t , a s wel l on a ccoun t of t h e pre

-em in en ce of th e

roya l im a ge , wh ich , by a specia l preroga t ive , is kept on h is sea l of

th e t rea sury , a s on a ccoun t of th ose w h o h ave t h eir sea ts t h ere , a s

h a s been sa id ; by wh ose wa tch fuln ess t h e cond it ion of t h e wh ole
kin gdom is kept sa fe. For th ere sits t h e Ch ief Just ice of t h e lord

king by rea son of h is jud icia l d ign ity , a s w ell a s t h e grea test m en

of th e kin gdom , w h o sh a re fam il ia r ly in t h e roya l secrets ; so th a t

w h a tever h a s been esta bl ish ed or determ in ed in t h e presen ce of

such grea t men subsists by a n inviolable r igh t . I n t h e first p la ce
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th ere sits, n a y a lso presides , by rea son o f h is office , t h e first m a n in

t h e kin gdom — n amely , t h e Ch ief Just ice . With h im sit , solely by
comm a nd of t h e sovereign , with m om en ta ry a nd va rying a uth or ity ,
indeed , certa in of t h e grea test a nd m ost d iscreet m en in t h e kin g
dom , w h o m ay belon g eith er to t h e clergy or to t h e court . Th ey
sit t h ere , I say , to in terpret t h e la w a nd to decide upon t h e doubt ful
poin ts wh ich frequen t ly a rise from in ciden t a l quest ion s. For n ot in

its reckon in gs , but in its m a n ifold judgm en ts , does t h e superior
scien ce of t h e exch equer con sist . For it is ea sy wh en th e sum

required h a s been put down , a nd t h e sum s wh ich h ave been h a nded
in a re pla ced under it for com pa r ison , to tell by subtra ct ion i f t h e
dem a n ds h ave been sa t isfied or if a nyth in g rem a in s. But wh en on e

begin s to m ake a m a n y-sided in vest iga t ion of t h ose t h in gs wh ich
com e in to t h e fisc in va ryin g ways , a nd a re required under d ifferen t
condit ion s , a nd a re n ot co l lected by t h e sh er iffs in th e sam e w ay ,

to be a ble to tel l i f th e la t ter h ave a cted oth erwise t h a n t h ey sh ould ,

is in m a ny ways a grave t a sk . Th erefore t h e grea ter scien ce of t h e

exch equer is sa id to con sist in th ese m a t ters. But t h e judgm en ts

on doubt fu l or doubted po in ts wh ich frequen t ly com e up ca n n o t
be com preh ended under one form O f trea tm en t ; for a l l kinds of

doubts h ave n ot yet com e to l igh t .

BRACTON , Bk . I I I , t r . 1 , ch ap . 7 , 2. Tw iss
’

s tra n sla t ion .

But civil plea s for a t h in g or a ga in st a person , to be determ ined
in t h e court o f t h e kin g , a re determ in ed before d ifferen t just ices.

For h e h a s severa l courts, in wh ich d ifferen t act ion s a re determ in ed ,

a nd of th ose courts h e h a s a specia l court of h is ow n , a s t h e King
’

s

Ha ll , a nd ch ief just ices w h o determ in e th e specia l causes of th e

kin g a nd of a l l oth ers upon com pla in t , or th rough a pr ivilege or

fra n ch ise. As i f th ere be som e on e w h o ough t n ot to be im plea ded ,

except before t h e kin g h im sel f . H e h a s a lso a court a nd residen t
just ices of t h e Ben ch , w h o h old cogn iza n ce of a l l plea s, respect in g
wh ich th ey h ave a uth or ity to t a ke cogn iza n ce , a nd with out a w a r

ra n t th ey do n ot exercise jurisd ict ion n or coercion . He h a s a lso

just ices it in era n t from coun ty to coun ty , som et im es to h ea r a l l plea s,
som et imes to h ea r specia l plea s a s to h o ld a ssises of n ovel disseysin e
or of t h e dea th of a n a n cestor , a nd to del iver ja ils , somet im es for

one singly , or for tw o a nd n ot m ore . I n a l l th ese ca ses th e courts

wi l l be t h ose of th e kin g h im sel f. And th ere a re tw o recogn it ions ,
for in sta n ce , of n ovel d isseysin e a nd of th e dea th of a n an cestor ,
wh ich ough t not to be h eld except in t h eir ow n coun t ies by a
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comm on fra n ch ise , a nd t h is un less t h ey h ave been comm en ced in t h e

coun t ies , beca use i f t h ey h ave been comm en ced in a coun ty , t h ey
m a y be t ra n sferred out of t h e coun ty from pla ce to pla ce a nd be

determ in ed outside t h e coun ty with a l l t h eir con sequen ces, a s in

convict ion s a nd in cert ifica t ion s , wh en t h ey h ave t a ken pla ce , a nd

wh et h er recogn it ion s of t h is kin d h ave been determ in ed in t h e

coun ty or n ot , it is n ot forbidden , th a t convict ion s a n d cert ifica t ion s
m ay be m a de outside th e coun ty . And a s it h a s been sa id before
in pa rt , p lea s in t h e a bove ca uses a re ca rried from t h e courts-ba ron
to t h e coun ty , a nd t h ere determ in ed som et imes , a nd som et im es

t h ey a re t h en ce tra n sferred a nd la id before t h e just ices it in era n t
in a coun ty , a n d t h en ce before t h e just ices of th e ben ch , or before
th e kin g h im sel f in m a ny ca uses.

MAGNA CARTA . [Th ese ext ra cts a re from t h e grea t Ch a rter o f

Hen ry I I I .]
Cap . xi . Comm on Plea s sh a l l n ot fol low our court , but sh a l l

be h olden in som e pla ce certa in .

Ca p . xii . Assises of n ovel d isseisin a n d of m ortda n cestor sh a l l

n ot be t a ken but in t h e Sh ires , a nd a fter t h is m a n ner ; i f w e be ou t

of th is rea lm , our Ch ief Just icer sh a l l send our Just icers t h rough
every coun ty on ce in t h e yea r , wh ich wit h t h e kn igh ts of t h e Sh ires
sh a l l t a ke t h e sa id a ssises in t h ose coun t ies ; a nd th ose th in gs t h a t
a t th e com in g of our a foresa id Just icers , bein g sen t to ta ke th ose
a ssises in t h e coun t ies , ca n n ot be determ in ed , sh a l l be en ded by
t h em in som e oth er pla ce in t h eir circu it ; a nd t h ose t h in gs wh ich
for d ifficu lty o f som e a rt icles ca n n ot be determ in ed by th em , sh a l l

be referred to our Just icers of t h e Ben ch , a n d t h ere sh a l l be ended .

BR ITTON ,
Bk . I , ch ap . 1 (a bout Nich ols ’

s tra n sla t ion .

1 . First , wit h rega rd to our selves a n d our Court , w e h ave or

da in ed , th a t , in a sm uch a s w e a re n ot sufficien t in our proper person

to h ea r a n d determ ine a ll t h e com pla in ts of our sa id people , w e

h ave d ist r ibuted our ch a rge in severa l port ion s , a s is h ere orda ined .

2 . We wil l t h a t our jur isd ict ion be super ior to a l l jur isd ict ion s

in our rea lm ; so t h a t in a l l kinds O f felon ies t respa sses a nd con

tra cts , a nd in a l l m a n n er of ot h er a ct ion s person a l or rea l , w e h ave
power to g ive , or ca use to be given , such judgm en t a s t h e ca se re

qu ires wit h out a ny oth er process, wh en ever w e h ave certa in kn owl

edge of t h e t rut h , a s judge . And t h e Stewa rd of our h ouseh o ld

sh a l l t a ke our pla ce w it h in t h e verge of our h ouseh old ; a nd h is
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office sh a ll extend to th e h ea ring a nd determ in in g t h e presen tmen ts

of th e a rt icles of our Crown , wh en w e sh a l l see good .

3 . Furt h er , w e wil l th a t Just ices I t inera n t be a ssigned to h ea r

a nd determ ine t h e sam e a rt icles in every coun ty a nd fra n ch ise every
seven yea rs ; a nd th a t our Ch ief Just ices of I rela nd a nd Ch ester
h ave t h e l ike power .

4 . Wit h respect to th e Just ices a ssigned to fol low us a nd h old

our pla ce wh eresoever w e sh a ll be in En gla nd , w e wil l t h a t th ey
h ave cogn iza n ce of amend ing fa lse judgmen ts , a nd of determ in ing
a ppea ls a nd ot h er plea s of t respa ss comm it ted a ga in st our pea ce ,

a n d t h a t t h eir jurisd ict ion a nd record sh a l l extend so fa r a s w e sh a l l

a uth or ize by our wr its.

5 . We wil l t h a t th e Ea r l of Norfolk , by h imsel f or a noth er kn igh t ,
be a t tenda n t upon us a nd upon our Stewa rd , to execute our com

m a nds a nd t h e a t ta ch m en ts a nd execut ion s of our judgm en ts a nd

t h ose o f our Stewa rd t h rough out t h e verge of our h ouse , so lon g

a s h e sh a l l h old th e office of Ma rsh a l .

6. I n our h ouseh old let t h ere be a Coroner to execute t h e busi
n ess of th e Crown t h rough out t h e verge a nd wh eresoever w e sh a ll

be or com e wit h in our rea lm ; a n d let th e sam e person or som e

oth er be a ssign ed to a ssa y a l l weigh ts a nd m ea sures in every our

verge t h rough out our rea lm a ccord in g to our st a n da rds ; a nd t h ese

tw o dut ies h e sh a ll n ot fa il to do by rea son Of a ny fra n ch ise , un less

such fran ch ise be gra n ted in fee fa rm or in a lm s by us or our pre

decessors.

7 . I n every coun ty let t h ere be a sh er iff w h o sh a l l be a t tenda n t

on our comm a nds a nd t h ose of our Just ices ; a nd let h im h ave
record of plea s pleaded before h im by our writ s ; a n d under t h e

sh eriffs let t h ere be h undredres serjea n ts a nd bead les a t tenda n t

on th e sh er iffs. An d in every coun ty let th ere be coroners ch osen

for keepin g t h e plea s of our pea ce , a s sh a l l be a uth or ized in t h e

ch a pters con cern in g t h eir office , a nd let t h em h a ve record of t h in gs
rela t in g to th eir office.

8 . Moreover our will is , t h a t th ere be Just ices con sta n t ly re

m a in in g a t Westm in ster , or a t such oth er pla ce a s w e sh a l l be

plea sed to orda in , to determ in e comm on plea s a ccord in g a s w e

sh a l l a uth orize t h em by our wr its ; a nd th ese Just ices sh a ll h a ve
record of th e proceed ings h eld before th em by virtue of our writs.

9. Also our wil l is , th a t a t our Exch equers a t Westm in ster a nd
elsew h ere , our Treasurers a nd our Ba ron s th ere h ave jur isd ict ion
a nd record of th in gs wh ich con cern t h eir office , a nd to h ea r a nd
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in courts of record ,
a nd not on ly in p lea s of t h e crown , but in a ll

pleas, rea l l , person a l l , a nd m ixt (th e court of t h e exch ecquer ex

cepted , as h erea fter sh a l l appea r) . And th is is proprium qua rto

modo to th e kin g in t h is court : for regula rly no oth er court h a th
th e l ike j urisd ict ion , a nd th erefore m a y be wel l ca l led proprio
causo regis. And t h ese tw o be of h igh a nd sovera ign jur isd ict ion .

Th ird ly , t h is court h a t h not on ly jur isd ict ion to correct errors in

jud icia l l proceed ings , but oth er errors a nd m isdemea n ors extra

judicia l l tend ing to t h e brea ch of t h e pea ce or Oppression of t h e

subjects , or ra isin g of fa ct ion , con troversy , deba te, or a ny oth er

m a n ner of m isgovernmen t ; so t h a t n o wrong or in jury , eith er pub
l ick or pr iva te , ca n be done , but t h a t t h is sh a l l be reformed or

pun ish ed in on e court or oth er by due course of la w . As i f any
person be comm it ted to prison , t h is court upon m ot ion ough t to

gra n t a n h abea s corpus, a nd upon return e of t h e ca use do just ice
a nd rel ieve t h e pa rty wronged . And t h is m ay be don e th ough

th e pa rty grieved h a th no pr ivilege in th is court . I t gran teth

proh ibit ion s to court s tempora l l a nd eclesia stica ll , to keep t h em

with in t h eir proper jurisd ict ion . Also t h is court m ay ba ile a ny

person for a ny offen ce wh a tsoever . Fourth ly , th is court m ay h old

plea by writ out of t h e Ch a n cery of a l l trespass don e vi et ormis,

o f replevins, of quore impedit, &c . Fift h ly , t h is court h a th power
to h old plea by bill for debt , det in ue, coven a n t , prom ise, a nd

a ll oth er person a l l a ct ion s, ej ection e firma e, a nd t h e l ike , a ga inst
a ny th a t is in custodia ma rescha l li , or a ny offi cer , m in ister , or

clerk of t h e court : a nd th e rea son h ereof is , for t h a t i f th ey
sh ould be sued in a ny oth er court th ey sh ould h ave t h e pr iviledge
of th is court ; a nd lest t h ere sh ould be a fayler of just ice (wh ich
is so m uch a bh orred in la w ) t h ey sh a l l be im pleaded h ere by bill
t h ough th ese a ct ion s be comm on ples , a nd a re n o t restra ined
by t h e sa id a ct of Magn a Ch a rt a , ubi supra . Likew ise t h e

o fficers, m in isters , a nd clerks of th is court priviledged by la w in

respect of th eir n ecessa ry a ttendan ce in court , m ay impleade oth ers

by bi ll in th e a ct ion s foresa id .

[Court of Comm on Pleas ] Out of th ese , t h ree t h ings a re to

be observed : first wh a t sh a l l be sa id commun ia plocito . Th ey a re

n ot ca l led commun ia plocito in respect of th e persons, but in respect
of t h e qua lity of t h e plea s. Regula rly pleas a re d ivided in to pleas
of t h e crow ne , a nd in to common or civil plea s. Pleas of t h e crow ne

a re trea son and felony , and m ispr ision of treason a nd felony , &c.

Th is court is t h e lock and th e key of t h e common la w in common
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plea s , for h erein a re rea ll a ct ion s , wh ereupon fin es a nd recover ies
(th e comm on a ssura n ces o f t h e rea lm ) do pa sse , a nd a l l ot h er rea l l

a ct ion s by origin a l l wr its a re to be determ in ed , a nd a lso of a l l com

m on p lea s m ixt or person a ll : in d ivers o f wh ich , a s it a ppea ret h
before in th e ch a pter of th e Kin g

’

s Ben ch , t h is court a nd t h e kin g
’

s

ben ch h ave a con curren t a ut h or ity .

So a s in t h e exch ecquer t h ere a re t h ese seven courts. 1 . Th e

court of plea s. 2. Th e court of a ccoun ts. 3 . Th e court o f receipt .

4 . Th e court of t h e exch ecquer ch am ber bein g t h e a ssem bly o f a l l

th e judges of En gla nd for m a t ters in la w . 5 . Th e court of exch ec

quer ch am ber for errors in t h e court o f exch ecquer . 6. A cour t
in t h e exch ecquer ch am ber for errors in t h e kin g

’

s ben ch . 7 . Th is
cour t o f equ ity in t h e exch ecquer ch am ber .

[Of Wr its of Error in Pa rl iam en t ] I f a judgm en t be g iven in

th e kin g
’

s ben ch eit h er upon a wr it of error , or ot h erwise , t h e

pa rty gr ieved m a y upon a pet it ion of righ t m ade to t h e kin g in
En gl ish , or in Fren ch (wh ich is n ot ex debito j ustitia e, but for de
cen cy , for t h a t t h e form er judgm en t w a s given coram rege) a nd h is

a n swer t h ereun to , fia t j ustitia , h ave a wr it of error d irected to t h e

ch ief just ice of t h e kin g
’

s ben ch for rem ovin g of t h e record in

pra esen s pa rlia men turn , a n d t h ereupon th e ro l l it self , a nd a t ra n s

cript in pa rch m en t is to be brough t by t h e ch ief just ice of t h e

kin g
’

s ben ch in to t h e lords’

h ouse in pa rl iam en t : a nd a fter t h e
t ra n scr ipt in pa rch men t is exam in ed by t h e court wit h th e record ,

t h e ch ief just ice ca rr ieth ba ck th e record it sel f in to t h e kin g
’

s ben ch ,

a nd t h en t h e p la in t ife is to a ssign t h e errors, a nd t h ereupon t o h ave
a sciref a c

’

a ga in st t h e adverse pa rty , return a ble eit h er in t h a t pa r
liam en t , or t h e n ext ; a nd t h e proceed in g t h ereupon sh a l l be super
ten orem recordi , et n on super recordum . And t h e proceed ing upon
t h e wr it of error is on ly before th e lords in th e upper h ouse , secun

dum legem et con suetudin em pa rliamen ti .

BLACKSTONE , COMMENTAR IE S , I I I , 55 , 57 .

Th e n ext court th a t I sh a l l m en t ion is on e t h a t h a th n o origin a l
jur isd ict ion , but is on ly a court of a ppea l , to correct t h e errors of

oth er jur isd ict ion s. Th is is t h e court of exch equer ch am ber ; wh ich

w a s first erected by sta tute 31 Edw . I I I , c . 12, to determ ine ca uses

by w rits of error from th e comm on la w side of t h e court of ex

ch equer . And to t h a t end it con sists of th e lord ch a n cel lor a nd

lord t rea surer , ta kin g un to t h em t h e just ices o f t h e king
’

s ben ch a nd
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comm on pleas. I n im ita t ion of wh ich a second court of exch equer
ch am ber w a s erected by sta tute 27 Eliz . , c . 8 , con sist in g of th e

just ices of t h e comm on plea s, a nd t h e ba ron s of th e exch equer :
before wh om writs of error m ay be brough t to reverse judgm en ts in

certa in su its origin a l ly begun in th e court of kin g
’

s ben ch . In to
th e court a lso of exch equer ch amber (wh ich t h en con sists of a l l

th e judges of t h e t h ree super ior courts , a nd n ow a nd t h en th e lord

ch a n cel lor a lso) , a re somet im es ad journed from t h e ot h er courts

such ca uses, a s t h e judges upon a rgum en t find to be of grea t weigh t
a nd d ifficulty , before a ny judgmen t is given upon th em in t h e court
below . From a l l t h e bra n ch es of t h is court of exch equer ch am ber
a wr it o f error l iet h to t h e House of Peers.

Before I con clude t h is ch a pter , I m ust a lso m en t ion a n eleven th
species of courts , of gen era l jur isd ict ion a nd use , wh ich a re der ived
out of , a nd a ct a s col la tera l a uxil ia r ies to , t h e foregoin g ; I m ea n

t h e courts of a ssize a nd n isi pr ius.

Th ese a re com posed o f t w o or m ore comm ission ers , w h o a re

twice in every yea r sen t by t h e kin g
’

s specia l comm ission a l l round

t h e kin gdom (except London a nd Midd lesex , wh ere courts of n isi
pr ius a re h olden in a nd a fter every term , before t h e ch ief or ot h er

judge of t h e severa l super ior courts ; a nd except t h e four n orth ern

coun t ies , wh ere t h e a ssizes a re h olden on ly on ce a yea r) , to t ry

by a jury of t h e respect ive coun t ies th e truth of such m a t ters of

fa ct a s a re th en under d ispute in th e courts of Westm in ster h a l l .
Th ese judges of a ssize cam e in to use in t h e room of t h e a n cien t
just ices in eyre , j usticia rii in itin ere.

SM ITH , ACT IONS A T LAW(3 ed . 8 .

An d , t h ough t h e Queen ’

s Ben ch a nd exch equer h ad a t first , a s
h a s been expla ined , n o jur isd ict ion over purely civil causes , t h ose
bein g a l l en t rusted to t h e Comm on Plea s , yet , by a ser ies of fict ion s ,
t h ey con t rived to draw a ll person a l a ct ion s with in t h eir juris
d ict ion . For th e Queen ’

s Ben ch decla red t h a t a person in t h e

custody of itsm a rsh a l w a s before it for every purpose , a nd , a s a ct ions
of trespa ss were considered to be st il l with in its jurisd ict ion ,

bein g
of a cr im in a l n a ture , a nd a fine paya ble to t h e Crown by t h e de
fenda n t , t h e p la in t iff w a s perm it ted to issue a writ ch a rgin g t h e

defenda n t with a trespa ss, wh ich bein g th en a ca use for wh ich a

m a n m igh t be a rrested , h e w a s ta ken a nd comm it ted to t h e Ma r

sh a lsea ; a nd , being on ce t h ere , t h e pla in t iff m igh t decla re a ga inst
h im for a n y cause of a ct ion . Afterwa rds , t h ey ca rr ied t h e pr in ciple
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furt h er , a nd h eld , th a t th e defenda n t
’

s appea ra nce or putt ing in ba il
would a n swer t h e sam e purpose ; for th a t in th ose cases, t h ough
n ot in th e rea l , h e w a s in t h e con struct ive custody of th e m a rsh a l .

And , th erefore , t i ll a few yea rs sin ce , a ll wr its issuing ou t of th e

Queen ’

s Ben ch descr ibed t h e ca use of a ct ion to be t respa ss, in ba il
a ble ca ses, m en t ion in g t h e rea l ground a fterwa rds in a n a c etiom

cla use , a s i f it were m erely subsid ia ry to th e fict it ious on e ; a nd

every decla ra t ion by bil l in th e Queen ’

s Ben ch st a ted t h e defenda n t
to be in t h e custody of th e Ma rsh a l of Ma rsh a lsea . As to th e

Court of Exch equer , t h a t tr ibun a l adopted a sim pler m ode of ex

tend ing its jurisd ict ion ; for t h e pla in t iff in h is writ a nd decla ra t ion
sta ted t h a t h e w a s a debtor to th e king , a nd less able to pay h is debts
by rea son of t h e defenda n t ’

s conduct ; a nd th is , t h ough in n in ety
n ine cases out of a h undred a mere fict ion , w a s n ot a llowed to be
con trad ict ed , a nd w a s h eld to render t h e ca use of a ct ion a m a t ter

a ff ect ing t h e reven ue , so a s to invest t h e exch equer with a jur is
d ict ion over it ; th us d id t h e Courts of Queen ’

s Ben ch a nd Ex
ch equer obt a in a j ur isd ict ion co-exten sive wit h t h a t of t h e Com m on

Plea s in a ct ion s person a l ; a jur isd ict ion wh ich th e Un iform ity of

Process Act n ow recogn ises a nd con firm s , w h ile it a bol ish es t h e

fict ion s by wh ich it w a s a cqu ired .

Such bein g a sl igh t h istory of th e super ior courts , th e subject n ext
to be in quired in to is t h eir presen t con st itut ion . Th e first objects
wh ich en gage our a t ten t ion wh ile occupied on t h is pa rt of th e sub

ject a re th e Judges, of wh om t h ere a re in ea ch court five , in t h e

Queen ’

s Ben ch a nd Comm on Plea s a ch ief just ice crea ted by w r it

a nd four pu isne judges crea ted by pa ten t . I n t h e Exch equer , a

ch ief ba ron a nd four puisne ba ron s crea ted by pa ten t . Th e n um ber
wh ich often va r ied , w a s in ea ch Court for a long t im e four , but w a s

in creased to five by Sta t . 1 Wm . 4 , c . 70.

SUPREME COURT OF JUDICATURE ACT , 1873 .

An Act for th e con st itut ion of a Suprem e Court , a nd for oth er

purposes rela t in g to t h e bet ter Adm in istra t ion of Just ice in Engla nd ;
a nd to a uth orise t h e tra n sfer to th e Appel la te Division of such

Suprem e Court of t h e Jurisd ict ion of th e Jud icia l Comm it tee of

Her Ma jesty ’

s Privy Coun cil . (5th August ,
Be it en a cted by t h e Queen

’

s m ost Excel len t Ma jesty , by a nd

with t h e advice a nd con sen t of t h e Lords Spiritua l a nd Tem pora l ,
a n d Comm on s, in t h is presen t Pa r l iamen t a ssembled , a nd by th e

a uth or ity of th e sam e , a s follows
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1 . Th is Ac t m ay be c ited for a l l purposes as th e Suprem e

Court o f Judica ture Act , 1873 .

2. Th is Act , except a ny provision t h ereof wh ich is decla red to

t a ke effect on t h e pa ssin g O f th is Act , sh a l l comm en ce a nd com e

in to opera t ion on th e second day of Novem ber 1874 .

3 . From a nd a fter t h e t im e appo in ted for th e comm en cem en t

of th is Act , t h e severa l Courts h erein - a fter m en t ion ed , (t h a t is to

say) , t h e High Court of Ch a n cery of En gla nd , t h e Court of Queen
’

s

Ben ch , t h e Court of Comm on Plea s a t Westm in ster , t h e Court of
Exch equer , t h e High Court of Adm ira lty , t h e Court of Proba te ,

t h e Court for Divorce a nd Ma t rim on ia l Causes, a nd t h e London
Court of Ba n kruptcy , sh a l l be un ited a nd con sol ida ted toget h er ,

a n d sh a l l con st itute , under a nd subject to th e provision s of t h is
Act , on e Suprem e Court of Jud ica ture in En gla nd .

4 . Th e sa id Suprem e Court sh a ll con sist of t w o perm a n en t

Division s , on e of wh ich , under t h e n am e of Her Ma jesty ’

s High
Court of Just ice , sh a l l h ave a nd exercise or igin a l jur isd ict ion ,

wit h such appel la te jur isdict ion from in fer ior Courts a s is h erein
a fter m en t ion ed , a nd th e ot h er of wh ich , under t h e n am e of

“
Her

Ma jesty ’

s Court of Appea l ,
”

sh a l l h ave a nd exercise a ppel la te
jur isd ict ion , wit h such or igin a l jur isd ict ion a s h erein -a fter m en

t ioned a s m ay be in ciden t to t h e determ in a t ion of a ny appea l .

5 . Her Ma jesty ’

s High Court of Just ice sh a l l be con st ituted
a s fol lows : Th e first Judges t h ereof sh a ll be t h e Lord Ch a n cel lor ,
Th e Lord Ch ief Just ice o f En gla nd , t h e Ma ster of t h e Ro l ls , t h e
Lord Ch ief Just ice of t h e Comm on Plea s, t h e Lord Ch ief Ba ron o f

t h e Exch equer , t h e severa l Vice-Ch a n cel lors of t h e High Court of

Ch a n cery , t h e Judge of t h e Court of Proba te a nd of t h e Court for
Divorce a nd Ma t rimon ia l Ca uses , t h e severa l Pu isn e Just ices Of t h e
Courts of Queen ’

s Ben ch a nd Comm on Plea s respect ively , t h e

severa l Jun ior Ba ron s of t h e Court of Exch equer , a nd t h e Judge of

t h e High Court of Adm ira lty , except such ,
i f a n y , of t h e a foresa id

Judges a s sh a l l be a ppoin ted ord in a ry Judges of t h e Court of

Appea l .

A l l t h e Judges of t h e sa id Court sh a l l h ave in a l l respects , save
a s in t h is Act is ot h erwise expressly provided , equa l power , a uth or
ity , a nd jur isd ict ion ; a nd sh a l l be a ddressed in t h e m a n ner wh ich is
n ow custom a ry in addressing th e Judges of t h e Superior Courts of

Comm on La w .



THE KING ’S COURTS 75

Th e Lord Ch ief Just ice of En gla n d for t h e t im e bein g sh a l l be

Presiden t o f t h e sa id High Cour t o f Just ice in t h e a bsen ce o f t h e

Lord Ch a n cel lor .

6 . Her Ma jesty's Court of Appea l sh a l l be con st ituted a s fo l lows
Th ere sh a l l be five ex ofl icio Judges t h ereof , a n d a lso so m a n y ord i
n a ry Judges (n ot exceed in g n in e a t a ny on e t im e) a s Her M a jesty
sh a l l from t im e to t im e appoin t . Th e ex of icio Judges sh a l l be t h e
Lord Ch a n cellor , t h e Lord Ch ief Just ice of En gla nd , t h e Ma ster

o f t h e Rol ls , t h e Lord Ch ief Just ice of t h e Comm on Plea s , a nd

t h e Lord Ch ief Ba ron o f t h e Exch equer . Th e first ord in a ry Judges
o f t h e sa id Court sh a ll be th e exist in g Lords Just ices o f Appea l in
Ch a n cery , t h e exist ing sa la r ied Judges of t h e Jud ic ia l Comm it tee
o f Her M a jesty ’

s Pr ivy Coun c il , a ppoin ted under t h e
“Jud icia l

Comm it tee Act , 1871 , a nd such t h ree ot h er person s a s Her

Ma jesty m ay be p lea sed
'

to appoin t by Let ters Pa ten t ; such

a ppo in tm en t m ay be m a de eit h er with in one m on t h before or a t

a ny t im e a fter t h e d ay a ppoin ted for t h e comm en cem en t of th is
Act , but if m ade before sh a l l take effect a t t h e commencem en t of

t h is Act .

Th e Lord Ch a n cel lor for t h e t im e bein g sh a l l be Presiden t of t h e
Court of Appea l .

8 . An y ba rr ister of n ot less th a n ten yea rs st a nd in g Sh a l l be

qua l ified to be appoin ted a Judge of t h e sa id High Court of Just ice ;
a n d a ny person w h o i f t h is Act h ad n ot pa ssed would h ave been

qua l ified by la w to be appoin ted a Lord Just ice O f t h e Court O f

Appea l in Ch a n cery , or h a s been a Judge of t h e High Court o f

Just ice of n ot less t h a n one
’

s yea r st a n din g , sh a l l be qua l ified to

be appo in ted a n ord in a ry Judge of t h e sa id Court of Appea l : Pro
vided , t h a t n o person a ppoin ted a Judge of eith er of th e sa id Courts
sh a l l h en cefort h be required to t a ke , or to h ave taken , t h e degree

o f Serjea n t -a t -La w .

9. A l l th e Judges of th e High Court of Just ice , a nd of t h e Court
o f Appea l respect ively , sh a l l h old t h eir offices for l i fe , subject to a

power of rem ova l by Her Ma jesty , on a n address presen ted to Her

Ma jesty by both Houses of Pa r l iam en t . No Judge of eit h er of t h e
sa id Courts sh a l l be capa ble of bein g elected to or of sit t ing in t h e

House of Comm on s. Every Judge of eit h er of t h e sa id Courts

(oth er t h a n t h e Lord Ch a n cel lor) wh en h e en ters on t h e execut ion
o f h is office , sh a l l t a ke , in t h e presence of th e Lord Ch a n cel lor , t h e
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oa t h of a l legia n ce , a nd jud icia l oa t h a s defin ed by t h e Prom issory
Oa t h s Act , 1868. Th e oa th s to be t a ken by t h e Lord Ch a n cel lor
sh a l l be th e sam e a s h eretofore.

16. Th e High Court of Just ice sh a l l be a Super ior Court o f

Record , a nd , subject a s in t h is Act men t ioned , t h ere sh a l l be tra n s
ferred to a nd vested in t h e sa id High Court of Just ice t h e jurisdic
t ion wh ich , a t t h e comm en cemen t of th is Act , w a s vested in , or

capa ble of being exercised by , a l l or a n y of th e Courts fol lowing;
(th a t is to say) ,

(1 ) Th e High Court of Ch a n cery , a s a Comm on Law Court a s

well a s a Court of Equity , in clud ing th e jur isd ict ion of t h e Ma ster of

t h e Rol ls, a s a Judge or Ma ster of t h e Court of Ch a n cery , a nd

a ny jur isd ict ion exercised by h im in rela t ion to t h e Court of Ch a n
cery a s a Comm on La w Court ;
(2) Th e Court of Queen

’

s Ben ch ;
(3) Th e Court of Comm on Plea s a t Westm in ster ;
(4) Th e Court of Exch equer , a s a Court of Reven ue , a s wel l a s a

Comm on La w Court ;
(5) Th e High Court of Adm ira lty ;
(6) Th e Court of Proba te ;
(7) Th e Court for Divorce a nd Ma tr im on ia l Ca uses ;
(8) Th e Lon don Court of Ba n kruptcy ;
(9) Th e Court of Comm on Plea s a t La n ca ster ;
(10) Th e Court of Plea s a t Durh am ;

(1 1 ) Th e Courts crea ted by Comm ission ers of Assize , o f Oyer
a nd Term iner , a nd of Gaol Del ivery , or a ny of such Comm ission s.

Th e jur isd ict ion by t h is Act t ra n sferred to t h e High Court of
Just ice sh a l l in clude (subject to th e except ion s h erein -a fter con

t a ined ) th e jur isd ict ion wh ich , a t t h e commen cem en t of t h is Act ,
w a s vested in , or capable o f bein g exerc ised by , a l l or a n y one or m ore

of t h e Judges of t h e sa id Courts , respect ively , sit t in g in Court or
Ch am bers , or elsewh ere , wh en a ct in g a s Judges or a Judge , in pur

sua n ce o f a ny sta tute , la w , or custom , a nd a l l powers given to a ny

such Court , or to a ny such Judges or Judge , by a ny sta tute ; a nd

a lso a l l m in ister ia l powers , dut ies, a nd a ut h or it ies , in ciden t to a ny

a nd every pa rt of t h e jurisd ict ion s so t ra n sferred .

18 . Th e Court of Appea l esta bl ish ed by th is Act sh a l l be a

Supe r ior Court of Record , a nd t h ere sh a ll be t ra n sferred to a nd
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respect ively a s h erein -a fter m en t ion ed . Such five Division s sh a l l
respect ively in c lude , imm edia tely on t h e comm en cem en t of th is
Act , t h e severa l Judges fol lowing ; (th a t is to say) ,

( 1 ) On e Division sh a l l con sist of th e fol lowin g Judges ; (th a t is to
say) , th e Lord Ch a n cellor , w h o sh a l l be Presiden t t h ereof , t h e
Ma ster O f t h e Rol ls , a nd th e Vice-Ch a n cel lors of th e Court of

Ch a n cery , or such of t h em a s sh a ll n ot be a ppo in ted ord in a ry
Judges of t h e Court of Appea l :

(2) One ot h er Division sh a ll con sist of t h e fol lowing Judges ;
(t h a t is to say) , Th e Lord Ch ief Just ice of Engla nd , w h o sh a l l be

Presiden t t h ereof , a nd such of t h e ot h er Judges of t h e Court O f

Queen ’

s Ben ch a s Sh a l l n ot be a ppoin ted ord in a ry Judges of t h e

Cour t of Appea l :

(3) On e ot h er Division sh a l l con sist of t h e fo l lowin g Judges ;
(th a t is to say) , Th e Lord Ch ief Just ice o f th e Comm on Plea s , w h o

sh a l l be Presiden t th ereof, a nd such of t h e ot h er Judges of Cour t
of Comm on Plea s a s sh a ll n ot be appo in ted ord in a ry Judges of t h e
Court of Appea l :

(4) On e oth er Division sh a l l consist Of t h e fol lowin g Jud ges

(th a t is to say) , t h e Lord Ch ief Ba ron of t h e Exch equer , w h o sh a l l

be Presiden t t h ereof , a nd such of t h e ot h er Ba ron s of t h e Court
o f Exch equer a s Sh a ll n ot be a ppo in ted ord in a ry Judges of t h e

Court of Appea l :

(5) On e oth er Division sh a l l con sist of t w o Judges w h o , im m edi

a tely on t h e comm en cem en t o f t h is Act , sh a l l be t h e exist in g Judge
o f th e Court of Proba te a nd of t h e Court for Divorce a nd Ma t r i
m on ia l Ca uses a nd t h e exist in g Judge of th e High Court O f Adm i
ra lty , un less eit h er of t h em is appoin ted a n ord in a ry Judge to t h e

Court of Appea l . Th e exist in g Judge o f th e Court of Proba te sh a l l

(un less so a ppoin ted ) be t h e Presiden t of t h e sa id Division , a nd

subject th ereto t h e Sen ior Judge of t h e sa id Division , a ccord in g
to t h e order o f Preceden ce under t h is Act , sh a l l be Presiden t .

Th e sa id five Division s sh a l l be ca lled respect ively t h e Ch a n cerv
Division , t h e Queen

’

s Bench Division , t h e Comm on Plea s Divi
sion , th e Exch equer Division , a nd t h e Proba te ,

Divorce , a n d

Adm ira lty Division .

Any Judge of a ny of t h e sa id Division s m a y be t ra n sferred by
H er Ma jesty , under Her Roya l Sign Ma nua l , from one to a n ot h er

of th e sa id Divisions.
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32 . Her Ma jesty in Coun cil m a y from t im e to t im e , upon a n y
report or recomm enda t ion of t h e Coun ci l of Judges of t h e Supreme

Court h erein -a fter men t ioned , order t h a t a ny reduct ion or in crea se
in t h e n um ber of Division s o f t h e High Court of Just ice , or in t h e

num ber of th e Judges of t h e sa id High Court w h o m ay be a t ta ch ed

to a ny such Division , m ay , pursua n t to such report or recomm end a

t ion , be ca rr ied in to eff ect ; a nd m ay give a l l such furth er d irect ion s
a s m ay be n ecessary or proper for t h a t purpose ; and such Order

m ay provide for t h e a bol it ion on va ca n cy of th e d ist in ct ion o f t h e

offices o f a ny of t h e fol lowing Judges , n am ely , th e Ch ief Just ice o f

En gla n d , th e Ma ster of th e Rolls , th e Ch ief Just ice of t h e Com

m on Plea s , a nd th e Ch ief Ba ron o f th e Exch equer , wh ich m a y be

reduced , a nd of th e sa la r ies, pen sion s, a nd pa tron a ge a t ta ch ed to

such o ffices , from t h e offices o f t h e oth er Judges of th e High Court
of Just ice , n otwith sta nd ing a n yt h in g in t h is Act rela t in g to t h e con

t in ua n ce of such offices , sa lar ies , pen sion s , a nd pa tron age ; but n o such
Order of Her Ma jesty in Coun c il sh a l l com e in to opera t ion un t il
t h e sam e sh a l l h ave been la id before ea ch House of Pa rl iam en t for

th irty da ys on wh ich t h a t House sh a l l h ave sa t , nor if , wit h in such

per iod of t h irty days, an address is presen ted to Her Ma jesty by
eit h er House of Pa rl iam en t , prayin g t h a t t h e same m ay n ot com e

in to opera t ion . Any such Order , in respect wh ereof n o such

a ddress sh a l l h ave been presen ted t o Her Ma jesty , sh a l l , from a n d

a fter t h e expira t ion of such per iod of th irtyd ays , be of th e sam e force
a n d eff ect a s i f it h ad been h erein expressly en acted : Provided
a lwa ys , t h a t t h e tota l n um ber of t h e Judges of th e Suprem e Cou rt
sh a ll n ot be reduced or in crea sed by a ny such Order .

1

33. A l l ca uses a nd m a t ters wh ich m ay be comm en ced in , or

wh ich sh a l l be tra nsferred by th is Act to , t h e High Court of Jus

t ice , sh a l l be distr ibuted am ong t h e severa l Division s a nd Judges
o f t h e sa id High Court , in such m a n ner a s may from t im e to t ime

be determ ined by a ny Rules of Court , or Orders of Tra n sfer , to be

m ade u nder th e a uth or ity of t h is Act ; a nd in t h e m ea n t im e , a nd

subject t h ereto , a ll such causes a nd m a t ters sh a l l be a ssign ed to

t h e sa id Division s respect ively , in t h e m a n ner h erein a fter pro

vided . Every documen t by wh ich a ny ca use or m a tter m ay be

1 Pursua n t to t h is provision , t h e Q ueen
’

s Bench D ivision , t h e Common P lea s
D ivision a nd t h e Exch equer D ivision in 1881 were merged in one, n ow known a s

t h e King
’

sBench D ivision . Th e powers t h a t belonged to t h e presiden ts of t h ese
d ivision s were given to t h e Lord C h ief Just ice of t h e King

'
s Bench , w h o is n ow

ca l led t h e Lord Ch ief Just ice of E ngla nd .
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comm en ced in t h e sa id High Court sh a l l be m a rked with th e n am e

of t h e Division , or wit h t h e n am e of t h e Judge , to wh ich or to wh om
t h e sam e is a ssigned .

SUPREME COURT OF JUDICATURE ACT , 1875.

An Act to am end a n d extend t h e Supreme Court of Jud ica ture
Act , 1873 . (1 1t h August ,
Wh erea s it is exped ien t to amend a nd extend t h e Suprem e Court

of Jud ica ture Act , 1873 :
Be it en a cted by t h e Queen ’

s m ost Excel len t Ma jesty , by a nd

wit h th e advice a nd con sen t of t h e Lords Spir itua l a nd Tem pora l ,
a nd Comm on s, in th is presen t Pa r liam en t a ssem bled , a nd by t h e
aut h or ity Of t h e sam e , a s fol lows :
1 . Th is Act sh a ll , so fa r a s is con sisten t with th e tenor t h ereof ,

be con strued a s on e wit h t h e Suprem e Court of Jud ica ture Act ,
1873 (in t h is Act referred to a s th e pr in cipa l Act ) a nd togeth er with
t h e pr in cipa l Act m ay be cited a s th e Suprem e Court of Jud ica ture
Acts , 1873 a nd 1875 , a nd th is Act m ay be c ited sepa ra tely a s t h e

Suprem e Court of Jud ica ture Act , 1875.

2 . Th is Act , except a ny provision t h ereof wh ich is decla red to

take effect before th e comm en cem en t of t h is Act , sh a l l comm en ce

a nd com e in to opera t ion on th e first day of Novem ber , 1875 .

Sect ions twen ty , twen ty-on e , a nd fifty -five of t h e pr in cipa l Act
sh a l l n ot comm en ce or com e in to Opera t ion un t il t h e first day of

Novem ber , 1876, a nd un t il t h e sa id sect ion s com e in to Opera t ion
a n appea l m ay be brough t to t h e House of Lords from a ny judg
m en t or order of t h e Court of Appea l h erein -a fter m en t ion ed in a ny

ca se in wh ich a ny appea l or error m igh t n ow be brough t to t h e

House of Lords, or to Her Ma jesty in Coun cil from a sim ila r judg
m en t , decree , or order of a n y Court or Judge wh ose jur isd ict ion is
by t h e pr in cipa l Act t ra n sferred to t h e High Court of Just ice or t h e

Court of Appea l , or in a ny ca se in wh ich leave to appea l sh a l l be
given by t h e Court of Appea l .

4 . Her Ma jesty ’

s Court of Appea l , in t h is Act a nd in th e prin
cipa l Act referred to as t h e Court of Appea l , sh a l l be con st ituted a s

fol lows : Th ere sh a l l be five ex ofiicio Judges t h ereof , a nd a lso so

m a ny ord in a ry Judges , n ot exceed in g th ree a t a ny one t im e , a s

Her Ma jesty sh a l l from t im e to t im e appoin t .

Th e ex ofi
’icio Judges sh a l l be t h e Lord Ch a n cellor , t h e Lord

Ch ief Just ice of En gla nd , t h e Master of t h e Rolls , t h e Lord Ch ief
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1 . Th is Act m a y be cited for a l l purposes a s Th e Appel la te
Jur isd ict ion Act , 1876.

2 . Th is Act sh a l l , except wh ere it is ot h erwise expressly pro
vided , com e in to Opera t ion on t h e first day of Novem ber , on e

t h ousa nd eigh t h undred a nd seven ty-six , wh ich d ay is h erein -a fter
referred to a s t h e comm en cem en t of t h is Act .

3 . Subject a s in t h is Act m en t ioned a n appea l sh a l l l ie to t h e

House of Lords from a ny order or judgm en t of a n y o f t h e courts

fol lowin g ; t h a t is to say ,

Of Her Ma jesty ’

s Court of Appea l in En gla n d ; a nd

Of a ny Court in Scot la nd from wh ich error or a n a ppea l
a t or imm ed ia tely before ’

th e comm en cem en t of t h is Act lay to t h e

House o f Lords by comm on la w or by st a tute ; a nd

Of a ny Court in Irela nd from wh ich error or a n a ppea l
a t or imm ed ia tely before th e comm en cem en t of t h is Act lay to t h e

House of Lords , by comm on la w or by st a tute.

4 . Every appea l sh a l l be brough t by w ay of pet it ion to t h e

House of Lords, praying t h a t t h e m a t ter of t h e order or judgm en t

a ppea led a ga in st m ay be reviewed before Her Ma jesty t h e Queen in
h er Court of Pa r l iam en t , in order th a t t h e sa id Court m ay deter

m in e wh a t O f r igh t , a nd a ccord ing to t h e la w a nd custom of t h is
rea lm , ough t to be don e in t h e subject -m a t ter of such a ppea l .
5 . An appea l sh a l l n ot be h ea rd a nd determ in ed by t h e House

of Lords un less t h ere a re presen t a t such h ea rin g a nd det erm in a t ion
n ot less t h a n t h ree Of t h e fol lowin g person s, in t h is Act design a ted
Lords of Appea l ; th a t is to say ,

Th e Lord Ch a ncel lor O f Grea t Brita in for t h e t im e bein g ;

Th e Lords O f Appea l in Ord in a ry to be a ppo in ted a s in

th is Act m en t ion ed ; a n d

Such Peers of Pa r l iam en t a s a re for t h e t im e bein g h old in g
or h ave h eld a ny of t h e offices in t h is Act descr ibed a s h igh jud icia l
O ffices.

6. For t h e purpose o f a id in g t h e House of Lords in t h e h ea r in g
a nd determ in a t ion o f appea ls , Her Ma jesty m ay , a t a n y t ime a fter
t h e pa ssing of t h is Act , by let ters pa ten t , appoin t t w o qua l ified
person s to be Lords of Appea l in Ord in a ry , but such a ppoin tm en t

sh a l l n ot t a ke effect un t il t h e commen cem en t of t h is Act .

A person sh a l l n ot be qua l ified to be appo in ted by Her Ma jesty
a Lord of Appea l in Ordin a ry un less h e h a s been a t or before th e
t im e of h is appoin tm en t t h e h older for a period o f n ot less t h a n tw o
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yea rs of some one or m ore o f t h e offices in t h is Act described a s

h igh jud icia l offices, or has been a t or before such t ime as a foresa id ,

for n ot less t h a n fifteen yea rs , a pra ct ising ba rrister in En gla nd or

Irela nd , or a pra ct ising advoca te in Scot la nd .

Every Lord of Appea l in Ord in a ry sh a ll h old h is office dur ing
good beh aviour , and sh a l l con t inue to h old t h e sam e notw it h sta nd

in g t h e dem ise of t h e Crown , but h e m ay be removed from such
office on th e address of both Houses of Pa r l iam en t .

Th ere sh a l l be pa id to every Lord of Appea l in Ord in a ry a sa la ry
o f six th ousa nd pounds a yea r .

Every Lord of Appea l in Ord in a ry , un less h e is ot h erwise en

t it led to sit a s a m em ber of th e House o f Lords, sh a l l by virtue
a n d a ccord ing to t h e da te of h is a ppoin tm en t be en t it led durin g h is
l i fe to ra n k as a Ba ron by such style as Her Ma jesty be plea sed to
a ppoin t , a nd sh a l l during th e t im e t h a t h e con t in ues in h is office a s a
Lord of Appea l in Ord in a ry , a n d n o longer , be en t it led to a wr it of
summ on s to a t tend , a nd to sit a nd vote in th e House of Lords ; h is
d ign ity as a Lord of Pa r l iam en t sh a l l n ot descend to h is h eirs.

On a ny Lord of Appea l in Ord in a ry va ca t ing h is office by dea t h ,

resign a t ion , or oth erwise , Her Ma jesty m ay fil l up t h e va ca ncy by
t h e appoin tmen t of an oth er qua l ified person .

A Lord of Appea l in Ord in a ry sh a l l , i f a Privy Coun cil lor , be a

m ember of th e Jud icia l Comm it tee of t h e Pr ivy Coun cil , a nd

subject to t h e due per form a n ce by a Lord of Appea l in Ord in a ry
of h is dut ies as to th e h ea rin g a n d determ in ing of a ppea ls in t h e

House of Lords, it sh a l l be h is du ty , bein g a Pr ivy Coun cillor , to

sit a nd a ct as a m em ber o f t h e Jud ic ia l Comm ittee of t h e Privy

Coun cil .
8. For preven t ing dela y in t h e adm in ist ra t ion of just ice, t h e
House of Lords m ay sit a nd a ct for t h e purpose of h ea ring a nd

determ in ing appea ls, a nd a lso for t h e purpose of Lords of Appea l

in Ordin a ry t aking t h eir sea ts a nd t h e oa th s, during a ny proroga

t ion of Pa rl iamen t , a t such t ime a nd in such m a n ner as m ay be

a ppoin ted by order of t h e House of Lords m ade dur ing th e preced

ing session of Parl iamen t ; a nd a l l orders a nd proceedings of t h e

sa id House in rela t ion to appea ls a nd m a tters con nected th erewith

dur ing such proroga t ion , sh a l l be a s va l id a s if Par l iamen t h ad been

th en sitt ing , but n o business oth er t h a n t h e h ea ring a nd determ in a

t ion of a ppea ls a nd th e m a tters con n ected th erewit h , and Lords of

Appea l in Ordin ary ta king th eir sea ts a nd th e oa th s a s a foresa id ,

sh a l l be tran sa cted by such House dur ing such proroga t ion .
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Any order of t h e House of Lords m ay for t h e purposes of th is
Act be m ade a t a ny t im e a fter th e pa ssin g of t h is Act .

9. I f on th e occa sion of a d issolut ion of Pa r l iamen t Her Ma jesty
is gra ciously plea sed to t h in k t h a t it would be exped ien t , with a

view to preven t delay in t h e adm in istra t ion of just ice , to provide
for t h e h ea r ing a nd determ in a t ion of appea ls durin g such dis

so lut ion ,
it sh a l l be lawfu l for Her Ma jesty , by wr it ing under h er

Sign Ma n ua l , to a uth or ise t h e Lords of Appea l in t h e n am e of t h e

House of Lords to h ea r a nd determ in e appea ls dur in g t h e d issolu
t ion of Pa rl iam en t , a nd for t h a t purpose to sit in t h e House of

Lords a t such t im es a s m ay be th ough t exped ien t ; a nd upon such

a ut h or ity a s a foresa id being given by h er Ma jesty , t h e Lords of

Appea l m ay , durin g such d issolut ion , h ea r a nd determ in e a ppea ls
a nd a ct in a ll m a t ters in rela t ion t h ereto in t h e sam e m a n n er in a l l

respects a s i f t h eir sit t in gs were a con t in ua t ion of th e sit t in gs o f t h e
House Of Lords , a nd m ay in t h e n ame of t h e House Of Lords exer

cise t h e jur isd ict ion of t h e House of Lords a ccord in gly .

15 . Wh erea s it is exped ien t to am en d t h e con st itut ion of Her

Ma jesty ’

s Court of Appea l in m a n n er h erein -a fter m en t ioned : Be
it en a cted , t h a t t h ere sh a l l be repea led so m uch of t h e four th sec

t ion of
“
Th e Suprem e Court of Jud ica ture Act , a s provides

th a t t h e ord in a ry Judges of Her Ma jesty ’

s Court of Appea l (in
t h is Act referred to a s

“
th e Court of Appea l”) sh a l l n ot exceed

t h ree a t a ny one t im e .

I n add it ion to t h e n um ber of ord in a ry Judges of t h e Court of

Appea l a ut h orised to be a ppo in ted by Th e Supreme Court of

Jud ica ture Act , Her Ma jesty m ay appo in t t h ree add it ion a l
ord in a ry Judges of t h a t Court .

Her Ma jesty m ay by writ in g , under Her Sign Ma n ua l , eith er
before or a fter t h e comm en cem en t of t h is Act , but so a s n ot to

t a ke effect un t il t h e comm en cem en t t h ereof , t ra n sfer to t h e Court
of Appea l from t h e fol lowin g Division s of th e High Court of Just ice ,

t h a t is to sa y , th e Queen
’

s Ben ch Division , t h e Com mon Plea s
Division , a nd t h e Exch equer Division , such of t h e Judges of th e

sa id Division s , n ot exceed in g t h ree in n um ber , a s to Her Ma jesty
m ay seem m eet , ea ch of wh om sh a l l h ave been a Judge Of a ny on e

or m ore of such Division s for n ot less t h a n t w o yea rs previously to
h is appoin tm en t , a nd sh a l l n ot be a n ex of icio Judge of t h e Court
of Appea l , a nd every Judge so t ra n sferred sh a l l be deem ed a n add i
t ion a l ord in a ry Judge of t h e Court of Appea l in t h e sam e m a n ner
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d ivision a l court belon gs , with t h e con curren ce o f th e oth er Judges o f
such Division , or a m a jority th ereof , is of opin ion th a t such d ivi
sion a l court sh ould be con st ituted of a grea ter n um ber of Judges
t h a n tw o , in wh ich ca se , such -court m ay be con st ituted of such
n um ber of Judges a s t h e Presiden t , with such con curren ce a s a fore
sa id , m ay t h in k exped ien t ; n everth eless, t h e decision s of a d ivi
sion a l court sh a l l n ot be inva l ida ted by rea son of such court bein g
con st ituted of a grea ter n umber t h a n t w o Judges ; a nd
Ru les of court for ca rryin g in to eff ect t h e en a ctm en ts con ta in ed

in t h is sect ion sh a l l be m ade on or before t h e first day Of Decem ber ,
on e t h ousa nd eigh t h undred a n d seven ty-six , a nd m ay be a fter
wa rds a ltered , a nd a l l rules of court to be m ade a fter t h e pa ssin g
of t h is Act , wh et h er m ade under

“
Th e Suprem e Court o f Jud ica

ture Act , or th is Act , sh a ll be m ade by a ny th ree or m ore of

t h e fo l lowin g person s, of wh om t h e Lord Ch a n cel lor sh a l l be on e ,

n am ely , th e Lord Ch a n cel lor , t h e Lord Ch ief Just ice of En g la n d ,

t h e Ma ster Of t h e Rol ls , t h e Lord Ch ief Just ice of t h e Com m on

Plea s , t h e Lord Ch ief Ba ron of t h e Exch equer , a n d four ot h er

Judges o f t h e Suprem e Court of Jud ica ture , to be from t im e to

t im e appoin ted for t h e purpose by t h e Lord Ch a n cel lor in wr it in g
under h is h a n d , such appo in tm en t to con t in ue for such t im e a n d

subject to be a n n u l led in such m a n n er a s is provided by “
Th e

Suprem e Court of Jud ica ture Act ,

(e) Th e Custom of th e Rea lm

BLACKSTONE , COMMENTAR IE S , I , 67 .

Th is unwr it ten or comm on la w ,
is proper ly d ist in gu ish able in to

t h ree kinds : 1 . Genera l custom s ; wh ich a re t h e un iversa l rule Of

t h e wh ole kin gdom , a nd form t h e comm on la w , in its st r icter a nd

m ore usua l sign ifica t ion . 2 . Pa rt icu la r custom s ; wh ich ,
for th e

m ost pa rt a ffect on ly t h e in h abit an t s Of pa rt icula r d istr icts. 3 . Cer

ta in pa rt icula r laws ; wh ich , by custom , a re a dopted a nd used by
som e pa rt icula r courts , of pret ty gen era l a nd exten sive jurisd ict ion .

I . As to gen era l custom s, or th e comm on la w proper ly so ca l led ;
t h is is t h a t la w , by wh ich proceed in gs a n d determ in a t ion s in t h e

kin g
’

s ord in a ry courts of just ice a re guided a nd d irected . Th is ,

for t h e m ost pa rt , set t les th e course by wh ich la nds descen d by
in h er ita n ce ; t h e m an ner a nd form of a cquir ing a nd tra n sferrin g
property ; th e solem n it ies a nd obl iga t ion of con tra cts ; t h e ru les of

expound in g wil ls , deeds , a n d a cts o f pa rl iamen t ; th e respect ive
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rem ed ies of civil in jur ies ; t h e severa l Species o f tem pora l offen ces ,
with t h e m a n n er a nd degr ee of pun ish m en t ; a nd a n in fin ite n um ber
of m in uter pa rt icu la rs , wh ich d iff-use t h em selves a s exten sively a s

th e ord in a ry d istribut ion of comm on just ice requires. Th us , for
exam ple , t h a t t h ere sh a l l be four super ior courts of record , t h e Ch a n
cery , t h e Kin g

’

s Ben ch , t h e Comm on Plea s , a nd t h e Exch equer ;
th a t proper ty m ay be a cquired a n d tra n sferred by writ in g ; t h a t

a deed is of n o va l id ity un less sea led a nd del ivered ; t h a t wi lls
sh a l l be con strued m ore favora bly , a nd deeds m ore st r ict ly ; th a t

m on ey len t upon bond is recovera ble by a ct ion of debt ; — t h a t

brea king t h e publ ic pea ce is a n offen ce , a nd pun ish a ble by fin e a n d

im pr isonm en t ; a ll t h ese a re doctr ines th a t a re n ot set down in a ny

writ ten st a tute or ord in a n ce , but depen d m erely upon imm em oria l
usa ge , t h a t is , upon comm on la w for t h eir support .

Som e h ave d ivided t h e comm on la w in to tw o pr in cipa l grounds
or founda t ion s : 1 . Esta bl ish ed custom s ; such a s th a t , wh ere th ere
a re t h ree brot h ers , t h e eldest brot h er sh a l l be h eir to t h e second , in

exclusion of t h e youn gest ; a nd
"

2 . Est a bl ish ed rules a n d m axim s ;

a s
,

“
t h a t t h e kin g ca n do n o wrong ,

” “
t h a t n o m a n sh a l l be bound

to a ccuse h im sel f , a nd t h e l ike. But I t a ke t h ese to be on e a nd

t h e same t h in g . For t h e a uth or ity o f t h e m axim s rests en t irely
upon gen era l recept ion a n d usage ; a nd t h e on ly m et h od of proving
t h a t t h is or t h a t m axim is a ru le of t h e comm on la w ,

is by sh owin g
t h a t it h a th been a lwa ys t h e custom to Observe it .

But h ere a very n a tura l , a nd very m a ter ia l , quest ion a r ises : h ow
a re t h ese custom s or m a xim s to be kn own , a nd by wh om is t h eir
va l id ity to be determ in ed ? Th e a n swer is , by t h e judges in t h e
severa l court s of just ice . Th ey a re t h e deposit a r ies of th e laws ;
t h e l ivin g ora cles , w h o m ust decide in a l l ca ses Of doubt , a nd w h o

a re boun d by a n oa th to decide a ccord in g to t h e la w of t h e la nd .

Th e kn owledge of th a t la w is der ived from exper ien ce a nd study ;
from t h e

“
vigin ti on n orum lucubra tion es ,

” wh ich Fortescue m en

t ion s ; a nd from bein g lon g person a l ly a ccustom ed to t h e jud icia l

decision s o f t h eir predecessors. And , in deed , t h ese jud icia l decision s

a re t h e pr in cipa l a nd m ost a ut h or it a t ive eviden ce t h a t ca n be given

of th e existen ce of such a custom a s sh a l l form a pa rt of t h e comm on

la w . Th e judgm en t itself , a nd a l l proceed ings previous t h ereto , are

ca reful ly registered a nd preserved , under t h e n ame of records , in pub

lic repositor ies set a pa rt for t h a t pa rt icu la r purpose ; a nd to t h em

frequen t recourse is h ad , wh en a ny crit ica l quest ion a r ises , in t h e de

term in a t ion of wh ich former preceden tsm ay give l igh t or a ssista n ce .
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GLANVILL , Prefa ce . Beam es
’

s t ra n sla t ion .

Ea ch decision is govern ed by t h e Laws of th e Rea lm , a nd by
th ose Custom s wh ich , founded on rea son in t h eir in t roduct ion , h ave
for a long t im e preva iled ; a nd , wh a t is st i l l m ore la uda ble , our Kin g
d isda in s n ot to ava il h im self of t h e advice of such m en (a lth ough
h is subjects) wh om , in gravity of m a n ners , in skil l in t h e La w a nd

Custom s of t h e Rea lm ,
in t h e super ior ity of t h eir wisdom a nd E 10

quen ce , h e knows to surpa ss oth ers , a nd wh om h e h a s found by
exper ien ce m ost prom pt , a s fa r a s con sisten t with rea son , in t h e

adm in istra t ion of Just ice , by determ in ing Ca uses a nd end in g su its ,
a ct in g now w ith m ore sever ity , a nd n ow with m ore len ity , a s t h ey
see m ost expedien t . For t h e En gl ish Laws , a lt h ough n ot wr it ten ,

m ay a s it sh ou ld seem , a nd t h a t wit h out a ny a bsurd ity , be term ed

Laws , (sin ce t h is itself is a La w — t h a t wh ich p lea ses t h e Pr in ce
h a s t h e force of La w ) I m ea n , t h ose Laws w h ich it is eviden t were
prom ulga ted by t h e a dvice of t h e Nobles a nd t h e a ut h or ity of t h e

Pr in ce , con cern in g doubts to be sett led in th eir Assem bly . For , i f
from t h e m ere wa n t of w r it in g on ly , t h ey sh ould n ot be con sidered
a s Laws , t h en , unquest ion a bly , wr it in g wou ld seem to con fer m ore

auth or ity upon Laws t h em selves , t h a n eit h er t h e Equ ity o f t h e

persons con st itut in g , or t h e rea son o f t h ose fram in g t h em . But , to

reduce in every in sta n ce th e Laws a nd Con st itut ion s of t h e Rea lm
in to wr it ing , w ou ld be , in our t im es , a bsolutely im possible , a s wel l
on a ccoun t of t h e ign ora n ce of wr iters , a s o f t h e con fused m ult i

p licity of t h e Laws.

BRACTON , Bk . I , ch ap . 1 , 2. Tw iss
’

s t ra n sla t ion .

Wh erea s in a lm ost a ll coun tr ies t h ey use laws a nd wr it ten r igh t ,
Engla nd a lon e uses wit h in h er bounda r ies unwr it ten r igh t a nd

custom . I n En gla n d , indeed , r igh t is der ived from w h a t is um

writ ten , wh ich usage h a s a pproved . But it wil l n ot be a bsurd to
ca l l th e En glish laws , a lt h ough t h ey a re unwr it ten ,

by th e n am e of

Laws , for everyth in g h a s t h e force of La w , wh a tever h a s been
r igh t ful ly defined a nd approved by t h e coun sel a nd con sen t of th e
m agn a tes, with t h e comm on wa rra n t of t h e body pol it ic , t h e a uth or

ity of t h e king or t h e prince preceding . Th ere a re a lso in En gla nd
severa l a nd d ivers custom s a ccord ing to t h e d iversity of pla ces :
for t h e En gl ish h avem a ny t h in gs by custom , wh ich th ey h ave n ot by

(wri tten ) la w , a s in d ivers coun t ies , cit ies borough s , a nd vil ls, wh ere
it wil l a lways h ave to be inquired , wh a t 15 t h e custom of t h e pla ce ,

a nd in wh a t m a n ner , t h ey w h o a l lege a custom , observe t h e custom .
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dem a nda n t , beca use h e wil l be a n swered immed ia tely . H ILLARY
You say wh a t is t rue ; a nd t h erefore , Dem a nda n t , wil l you

say a nyth ing else to oust h im from bein g adm it ted ? R . Th orpe .

I f it so seem s to you , w e a re ready to say wh a t is sufficien t ; a n d I
t h in k you wil l do a s oth ers h ave don e in t h e sam e ca se , or else w e

do n ot kn ow wh a t t h e la w is .
— H ILLARY I t is t h e wil l of t h e

Just ices.

— STONORE No ; la w is t h a t wh ich is r igh t . And

a ccord in g to th e Opin ion of t h e COURT h e is en t it led to be adm it ted .

Th erefore Th orpe sa id t h a t t h e ten a n t h ad a fee ; ready , etc . And

t h e ot h er side sa id t h e con t ra ry .

M IRROR OF JUST ICE S , ch ap . V , 1 , No . 3 . Wh it t a ker 's t ra n sla

t ion .

1

I t is a n a buse t h a t t h e laws a nd usa ges of t h e rea lm , wit h t h eir
occa sion s , a re n ot put in writ in g , so t h a t t h ey m igh t be publ ish ed
a nd kn own to a l l .

JEF F ERYS v . BOOSEY , HOUSE OF LoRDs , 1854 (4 H . L . C . 815,

935— 936)
POLLOCK , C . B . : Th e first is , wh et h er by t h e Comm on La w of

t h is coun try , th e a uth or of a ny publ ish ed work h a s a n exclusive
r igh t to m u lt iply copies , t h a t is , is en t it led to wh a t is comm on ly
ca l led copyrigh t ? Th is is a quest ion upon wh ich very grea t n am es

a nd a uth or it ies a re a rrayed on eit h er side. Som e of t h e grea test

lawyers h ave been of opin ion th a t by t h e Comm on La w such a n

exclusive r igh t existed , wh ile it h a s been den ied by ot h ers of a t

lea st equa l a uth or ity . Th e wh ole quest ion is m ost a bly a n d ela b
ora tely a rgued a nd d iscussed on both sides , a nd a l l t h e a ut h or it ies
t h en exist in g a re col lected wit h grea t resea rch in t h e celebra ted ca se
of Mil la r v . Taylor ; a nd I en t irely a gree wit h m y brot h er Pa rke ,

1
“
Th e Mirrour of Just ices, a lso ca l led Liber Just icia riorum , a cur ious lega l

monumen t , probab lywrit ten between 1285 a nd 1290. Th e text is preceded by
five La t in verses, in t h e last of wh ich t h ewr iter ca l ls h imself Andrew Horn . Of

one Andrew Horn ,
w h o w as Ch amberla in of th e city of London in 1320 , w e

knqw t h at in 1328 h e bequea th ed to t h e London Guildh a l l toget h er wit h oth er

books, h is copy of t h e Liber Just icia riorum . We do not know t h e a uth or , but

h e w a s h a rdly Andrew Horn . Th e Mirrour con ta ins a m ixture of fict ion
a nd t ruth . I t is t h ework of a n ama teur jurist , w h o, with t h e conceit of super ior
knowledge , represen ts t h e la w such a s in h is opin ion it ough t to be, a s bein g o ld

la w , giving h is unbrid led im agina t ion full play, a nd inven t ing sil ly stor ies to
expla in th e orig in of lega l inst itut ions.

"
Brun ner

, Sources of E ngl ish La w ,

Select E ssays in Anglo-America n Lega l H istory, I I , 7, 38.
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t h a t t h e weigh t of m ere a uth ority , in clud in g t h e em inen t person s
w h o h ave expressed a n Opin ion on th e subject sin ce t h e ca se of

Milla r v . Taylor w a s a rgued , is very m uch aga in st th e doct r in e o f

a copyr igh t exist in g a t t h e Com m on La w .

I n Mr . Just ice Wil les’ judgmen t (giving a very a ble , ela bora te ,

a nd lea rn ed exposit ion of t h e wh ole subject ) h e a ppea rs to t h in k
t h a t , beca use upon gen era l prin ciples , h e h as sa t isfied h im self of
th e just ice a n d propr iety of a n a ut h or possessing such a r igh t ,
th erefore by t h e Comm on La w it exists. Th e passage is a rem a rk
a ble on e , a n d sh ows w h a t w ere h is views of t h e Comm on La w , a nd

wh a t , proba bly , h e th ough t w ould n ot be con sidered st ra n ge or

n ovel by t h e rest of th e Judges. I t is t h is : h e is spea king o f th e

a l lowa n ce of “copy” a s a pr iva te r igh t ; a nd h e sa ys ,
“
I t could on ly

be don e on pr in ciples of pr iva te just ice , m ora l fitn ess , a nd public
conven ien ce , w h ich , wh en a pplied to a n ew subject , m ake Com
m on La w with out a preceden t .

” My Lords , I en t irely a gree with
t h e spir it of t h is pa ssage , so fa r a s it rega rds t h e repressin g wh a t
is a pub l ic evil , a n d preven t in g wh a t wou ld becom e a genera l m is

ch ief ; but I t h in k t h ere is a wide d ifferen ce between protect in g
t h e comm un ity a ga in st a new source of da nger , a nd crea t in g a

n ew righ t . I t h in k t h e Comm on La w is quite com peten t to pro
n oun ce a nyt h ing to be i l lega l wh ich I s m a n ifest ly a ga in st th e pub
l ic good ; but I t h in k t h e Comm on La w ca n n ot crea te n ew r igh ts ,
a nd l im it a nd defin e t h em , beca use , in t h e Opin ion of t h ose w h o

a dm in ister t h e Comm on La w , such r igh ts ough t to exist , a ccord ing
to t h eir n ot ion s of wh a t is just , r igh t a nd proper.

RE PORT OF COMMISS IONERS 1 “
To TAKE INTO CONS IDERA T ION

TH E PRAC T ICABILITY AND EXPE DIE NCY OF REDUC ING TO

A SYSTEMAT IC AND WR ITTE N CODE THE COMMON LAW OF

MASSACHUSE TTS or any pa rt th ereof
Th e n ext in qu iry is, wh a t is th e true n a ture or ch a ra cter of t h e

comm on la w , so recogn ized a nd esta bl ish ed , a nd wh ere a re its doc

t rin es a nd pr in cip les to be found ? I n rela t ion to t h e former pa rt
of t h e inquiry , it may be gen era l ly st a ted , th a t t h e comm on la w con

sists of posit ive ru les a nd remed ies, of genera l usages a nd custom s ,

a nd of elem en ta ry prin cip les, a nd th e developm en ts or a pplica
t ion s of t h em ,

wh ich ca n not n ow be d ist in ct ly t ra ced ba ck to a ny

1 Th e Comm issioners were Joseph Story, Th eron Metca lf, Simon Green lea f,
C h a r les E . F orbes, Lut h er S . Cush ing.
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st a tutory en a ctm en ts , but wh ich rest for t h eir a ut h or ity upon t h e

comm on recogn it ion , con sen t a nd use o f t h e st a te itsel f . Som e of

t h ese ru les , usages a nd pr in ciples a re of such h igh a n t iqu ity , th a t

th e t im e ca n n ot be a ssigned wh en t h ey h ad n ot a n existen ce a n d

use . Ot h ers of t h em a re Of a com pa ra t ively m odern growt h , h aving
been developed wit h t h e gradua l progress of society ; a nd oth ers ,

a ga in , ca n h a rd ly be sa id to h ave a visible a n d kn own existen ce
un t i l our

'

ow n d ay . Th us, for exam ple , m a n y of th e r igh ts a nd

rem ed ies , wh ich a scer t a in a n d govern t h e t it les to rea l esta te a re

of imm em or ia l a n t iquity . On t h e ot h er h a nd , t h e la w of com

m ercia l con tra cts , a nd especia l ly t h e la w of in sura n ce , of sh ippin g ,

of bil ls Of exch a n ge , a nd of prom issory n otes h a s a lm ost en t irely

grown up sin ce t h e t im e ( 1756) wh en Lord Ma n sfield w a s eleva ted
to t h e ben ch . A nd aga in , t h e la w of aqua t ic r igh ts a nd wa ter
courses , a n d t h e la w of corpora t ion s ca n sca rcely be sa id to h ave
a ssum ed a scien t ific form un t il our d ay .

I n t rut h , t h e comm on la w is n ot in its n a ture a nd ch a ra cter a n

a bso lutely fixed , in flexible system , l ike t h e st a tute la w , provid in g
on ly for ca ses of a determ in a te form wh ich fa l l wit h in t h e let ter

of t h e la nguage in wh ich a pa r t icu la r doct r in e or lega l proposit ion
is expressed . I t is ra t h er a system of elem en ta ry pr in cip les a n d o f

gen era l jur id ica l t ruth s , wh ich a re con t in ua l ly expa nd in g wit h th e

progress of society , a nd adapt ing t h eselves to t h e gr adua l ch a n ges
of t rade a nd comm erce a nd t h e m ech a n ica l a rts, a nd t h e exigen cies
a nd usa ges o f t h e coun t ry . Th ere a re certa in fundam en t a l m axim s

in it wh ich a re n ever depa r ted from ; t h ere a re ot h ers a ga in ,
wh ich ,

t h ough true in a gen era l sen se , a re a t th e sam e t im e suscept ible o f

m od ifica t ion s a n d except ion s , to preven t t h em from doing m a n i
fest wrong a n d in jury .

Wh en a ca se , n ot a ffected by a n y sta tute , a rises in a ny of ou r

courts o f just ice , a nd t h e fa cts a re esta bl ish ed , t h e first quest ion
is, wh et h er t h ere is a n y c lear a nd un equ ivoca l pr in ciple of t h e

comm on la w wh ich d irect ly a nd imm ed ia tely govern s it , a n d fixes
th e r igh ts o f t h e pa rt ies. I f t h ere be n o such pr in ciple , t h e n ext

quest ion is , wh eth er t h ere is a ny pr in ciple of t h e comm on law wh ich ,

by a n a logy , or pa rity of rea son in g , ough t to govern it . I f n eit h er of
t h ese sources furn ish es a posit ive solu tion of t h e con t roversy , re
sort is n ext h ad (a s in a ca se con fessedly n ew ) to t h e pr in cip les of
n a tura l just ice , wh ich con st itute t h e ba sis of m uch of t h e comm on

la w ; a n d i f th ese prin ciples ca n be a scerta in ed to a pply in a ful l
a n d determ in a te m a n n er to a l l t h e c ircum st a n ces , t h ey a re adopted ,
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a ct ion would l ie for t h e recovery of it , a nd t h a t t h e proper a ct ion

w a s indebita tus a ssumpsit, for m on ey h ad a nd received to t h e use of

t h e pa rty en t it led . Here ,
a ga in , t h e courts a cted upon pr in ciples

of n a tura l just ice , a nd foun ded t h em selves , both a s to t h e r igh t
a nd t h e rem edy to recover , upon t h e a n a logies of t h e la w . Th ey
first in ferred ,

from th e prin ciples of n a tura l just ice a nd t h e a n a lo

gies of th e la w , a n im pl ied undert a kin g or prom ise to pay over t h e
m on ey , beca use in con scien ce a nd duty t h e h older w a s bound so to

do ; a nd n ext , th ey a ppl ied t h e rem edy by a n a logy to ot h er cases
wh ere t h ere w a s a n express prom ise o f a sim ila r n a ture .

Aga in : Un t i l t h e reign o f Queen An n e ,
prom issory n otes , a lt h ough

paya b le to bea rer or order , were h eld n ot to be n egot ia ble ; so t h a t

no person but t h e payee cou ld m a in t a in a n a ct ion for t h e m on ey
due on t h e sam e . Th e ground o f t h is decision w a s, t h a t debts ,
tech n ica l ly ca l led ch oses in a ct ion , a re n ot a ssign a ble a t t h e comm on

la w , a doct rine wh ich ca n be t ra ced ba ck t o its ea r ly rud im en ts .

Th is t h erefore , w a s a ca se , wh ere , t h ough t h e prin ciples o f n a tura l
just ice m igh t apply to crea te a n ob liga t ion , t h e posit ive ru les of

t h e comm on la w forbade it . Hen ce t h e in terposit ion o f t h e Legis
la ture becam e ind ispen sable . Na y , even t h e pa yee h im self cou ld
n ot , a ccord in g to t h e ru les o f t h e comm on la w , m a in t a in a n a ct ion
d irect ly on t h e in st rum en t ; but h e cou ld on ly use it a s eviden ce
of a debt , in a n a ct ion proper ly fram ed , upon t h e con sidera t ion for
wh ich it w a s given . Wh en t h e Sta tute o f t h e 3d a n d 4t h An n e.

ch a pter 9, m ade such prom issory n otes n egot ia b le , it w a s found
to be so conven ien t , t h a t it w a s gen era l ly , t h ough n ot un iversa l ly
n or wit h out som e except ion s a nd m od ifica t ion s , in t roduced eit h er
by st a tute or usage in to t h e Colon ies. I n Ma ssa ch uset ts it w a s

adopted by usage , a nd a cted upon down to our d ay ,
with out a ny

ot h er sa n ct ion t h a n jud icia l recogn it ion .

As soon a s t h e n egot ia bil ity of prom issory n otes w a s t h us

esta bl ish ed , it gave r ise to in num erab le quest ion s , a s to th e r igh t s
a nd respon sibil it ies of t h e pa rt ies , wh ich were eit h er con fessedly
n ew , or but fa in t ly ind ica ted by a n teceden t pr in ciples . Wh a t
were t h e n a ture a nd exten t of t h e obl iga t ion of a n indorser ; wh a t
were t h e dut ies Of t h e indorsee ; wh en dem a nd w a s to be m ade

of paym en t Of th e m aker ; wh a t n ot ice w a s to be given , a nd h ow

n ot ice w a s t o be given , by th e h older to t h e indorser ; t h ese , a nd

very m a ny quest ion s of a l ike n a ture , were n ecessa r ily to be resolved .

And so com pl ica ted a nd so va r ious a re t h e circum st a n ceswh ich m ay

a t tend ca ses of t h is n a ture , t h a t n otwit h st a nd in g t h e lon g course
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of decision s , wh ich h ave in a grea t m ea sure a scerta in ed a nd qua l ified
th e r igh ts a n d respon sibi l it ies of t h e pa rt ies , t h ere yet rem a in s a

wide field for futu re d iscussion s , growing out of t h e n ew a nd ever
va rying courses of busin ess . Th e pr in cip les of n a tura l just ice
h ave furn ish ed m a ny ru les for t h e exposit ion o f t h e con t ra ct a n d

obl iga t ion s of t h e pa rt ies ; t h e a n a logies of t h e comm on la w h a ve
furn ish ed ot h ers ; t h e usa ges of t h e m erca n t ile wor ld h ave fur
n ish ed ot h ers ; a nd , t h en aga in , t h ere h ave been a n om a l ies , wh ich
cou ld n ot be brough t wit h in t h e ra n ge of a n y wel l defined pr in ci
ples , a nd t h erefore h a ve been left to be regu la ted by legisla t ive
en a ctm en ts. I n t h is bra n ch of th e la w , in a n especia l m a n ner wil l
be found a str ikin g i l lustra t ion of t h e rem a rk of a n em in en t judge ,
t h a t t h e comm on la w is a system of pr in ciples , wh ich expa nds wit h
th e exigen cies of society . (pp . 29

MARKBY , ELEME NTS OF LAW, sec . 90 , 91 , 92.

90 . Th e resource of t h e En gl ish lawyers wh en ca l led on t o fil l

t h e gap wh ich w a s elsewh ere suppl ied by t h e Rom a n La w w a s cus~

tom . Of th is custom t h e judges were t h em selves , in t h e la st resort
th e repository . But t h e judges usua l ly observed a d iscreet Silen ce
a s to t h e source from wh ich t h ey der ived t h e ru les upon wh ich
th eir decision s were ba sed . Here a n d t h ere a judge or a coun sel

a rguen do wou ld m en t ion a preceden t , but i f w e m a y trust t h e

report s con ta in ed in t h e Yea r Books, even t h is w a s ra re . St il l
t h ere a ppea rs to h a ve been very l it t le tenden cy to in n ova t ion a nd

th ere w a s doubt less a trad it ion of t h e court s to wh ich every j udge
knew t h a t h e m ust con form a t t h e per il of h is reputa t ion . Som e

record of t h e proceed in gs of t h e Superior courts of j ust ice w a s

a lways kept , a nd w e h ave a ser ies of such records comm en c ing a s

ea rly a s t h e 6 Ric . I I Th ese ea r ly records m igh t , a nd

proba bly did , a fford some gu ide in future ca ses, t h ough th ey were
n ot drawn up wit h t h a t object . Moreover , a t lea st a s ea r ly a s t h e

reign of Edwa rd I th e pra ct ice w a s begun of d rawin g up in add i
t ion to t h ese records , reports of ca ses h ea rd a nd determ ined , t h e

m a in a nd a ppa ren t ly th e sole object of wh ich w a s to furn ish judges
wit h preceden ts to gu ide t h em in t h eir future dec ision s. I n t h ese

Yea r Books t h ere is very lit t le a rgumen t , but on ly a n a scert a inm en t

by ora l d iscussion o f th e po in ts a t issue wit h t h e decision of th e

court . Th e reporter h owever frequen t ly cr it icises t h e decision , a nd

som et im es ind ica tes in a n ote t h e gen era l proposit ion of l a w wh ich
h e supposes th e decision t o support . Referen ce is a lso som et im es
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m ade by t h e reporter to ot h er ca ses involvin g th e sam e po in t .

Th e la ter Yea r Books give t h e a rgum en ts som ewh a t m ore fu l ly ,
but st il l w e do n ot find previous ca ses frequen t ly cited . From t h is
w e m igh t be d isposed to in fer t h a t t h e pra ct ice of cit in g ca ses in
support of a n a rgumen t or a judgmen t w a s st il l very ra re even
in t h e reign of Hen ry t h e Eigh t h , wh en t h e la st Yea r Book w a s

publ ish ed . Yet t h is ca n h a rd ly be so , for t h e reports of Plowden in
t h e reign of Edwa rd VI , wh ich a re m uch fu l ler t h a n t h e la test Yea r
Books , Sh ow t h a t ca ses were a t t h a t t im e freely c ited , a nd it is n ot

l ikely t h a t t h e pra ct ice cam e sudden ly in to existen ce. Moreover ,
w e ca n sca rcely a ccoun t for t h e existen ce of t h e Yea r Books a t a l l ,
un less w e suppose t h a t t h e lawyers stud ied t h em a nd m a de som e

use o f t h em . Th e im porta n ce a t ta ch ed to t h e Yea r Books is fur
t h er sh own by t h e n um erous repr in ts of t h em wh ich w ere issued
a s soon a s t h e a rt of pr in t in g w a s d iscovered , a nd a lso by t h e pop
ula rity of th e a br idgm en t sm ade o f t h em by Fitzh erbert a nd Brooke .

Proba bly , t h erefore , t h e in fluen ce o f preceden t upon t h e decision s
of t h e judges is n ot to be m ea sured by t h e n um ber o f ca ses quoted

in t h e Yea r Books.

91 . I t is , h owever , a lwa ys a s ind ica t in g t h e custom of Engla nd ,

a nd n ot a s a ut h or ity , t h a t t h e decision s of ea r l ier judges were cited
dur in g a l l t h is per iod , a nd even a fterwa rds . I n t h e pa ten t of Jam es I
for th e appoin tmen t of officia l reporters it is indeed recited t h a t
t h e comm on la w o f Engla nd is pr in cipa l ly decla red by t h e grave
resolut ions a nd a rrests o f t h e reverend a nd lea rn ed judges upon
t h e ca ses t h a t com e before t h em from t im e to t im e , a nd t h a t t h e

doubts a nd quest ion s likewise wh ich a r ise upon t h e exposit ion Of

sta tute laws a re by t h e sam e m ea n s clea red a nd ru led . Nevert h e
less w e find B la ckstone st il l sayin g t h a t t h e first groun d a n d ch ief
corn er-stone of t h e laws Of Engla nd is gen era l a nd imm em or ia l
custom . But long before B la ckston e

’

s t im e , a nd in some m ea sure

perh a ps owin g to t h e pa ten t of Jam es I , a very im porta n t ch a nge
h ad t a ken pla ce in t h e View h eld by judges a s to t h e force of pr ior
decision s. Th ese decision s were a t first eviden ce on ly of wh a t t h e
pra ct ice h ad been , guid in g , but not compel l ing , t h ose w h o con

sulted th em to a con clusion . But wh en B la ckstone wrote, ea ch
sin gle decision st a nd in g by itself h ad a lready become a n a ut h or ity
wh ich n o succeed ing j udge w a s a t l iberty to d isrega rd . Th is im
porta n t ch a nge w a s very gra dua l , a nd t h e pra ct ice w a s very l ikely
n ot a ltogeth er un i form . As t h e judges becam e con scious of it , t h ey
becam e m uch m ore ca refu l of t h eir expression , a nd gave m uch m ore
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of la w , a nd t h e Em peror Severus gave bind in g force to t h e
‘

ouctor

ita s rerum perpetuo similiter iudica ta rum ,

’

t h e ord in a ry pr in ciple
w a s fin a lly esta bl ish ed by a Con st itut ion of Just in . Th e Codes of
Prussia a nd Austria expressly provide t h a t judgm en ts sh a l l n o t

h ave t h e force of la w , a nd a lt h ough t h e Codes o f Fra n ce , Ita ly , a nd
Belgium a re silen t on t h e poin t , t h e rule in a l l th ese coun t r ies is
subst a n t ia l ly t h e sam e , viz . , t h a t previous decision s a re in st ruct ive
but n ot a ut h orit a t ive ; subject to cert a in specia l provisions of a

st r ict ly l im ited scope.

I n En gla nd ca ses h ave been cited in court a t lea st a s ea r ly a s th e

t im e of Hen ry I . Th ey a re , h owever , sta ted by Lord Ha le to be
‘

less t h a n la w ,

’

t h ough
‘

grea ter eviden ce t h ereof t h a n t h e Opin ion
of a n y pr iva te persons , a s such , wh a tsoever

'

; a nd h is con tem po
ra ry , Art h ur Duck , rem a rks t h a t t h e Comm on La w judges , in ca se

of d ifficu lty ‘

n on recurrun t a d ius civile Roma n orum , ut a pud a lia s

gen tes E uropeos, sed suo a rbitrio et con scien tia e relin guun tur .

’

But

in B la ckston e ’

s t im e t h e view w a s est a bl ish ed t h a t ‘

t h e duty of t h e
judge is to a bide by form er preceden t s ,

’

a nd it h a s lon g been well
understood t h a t our courts a re a rra nged in t h is respect in a regula r

h iera rch y , th ose of ea ch grade bein g bound by t h e decision s of t h ose
of t h e sam e or h igh er grade , wh ile th e House of Lords is bound by
it s decision s.

Th ere h ave been of la te som e symptom s of a n a pproxim a t ion
between t h e tw o t h eor ies. Wh ile on t h e con t in en t jud icia l decision s
a re reported wit h m ore ca re , a nd l isten ed to with m ore respect t h a n
form erly , ind ica t ion s a re n ot wa n t ing t h a t in En gla nd a nd t h e

Un ited Sta tes t h ey a re begin n in g to be som ewh a t m ore freely criti

cised t h a n h a s h ith erto been usua l .

BRA CTON , Bk . I , ch ap . 2 , 3 (Before Twiss ’

tra n sla t ion .

Sin ce , h owever , laws a nd custom s of t h is kin d a re often a busively
perverted by t h e fool ish a nd un lea rn ed (w h o a scend th e judg
m en t -sea t before t h ey h ave lea rn t t h e laws) , a nd t h ose w h o a re

involved in doubts a n d in (vague) opin ion s , a re very frequen t ly
led a stray by t h eir elders , w h o decide ca uses ra t h er a ccord in g to

t h eir ow n pleasure t h a n by th e aut h ority of th e laws , I , Hen r icus
de Bra cton , h ave , for t h e in struct ion , a t least of th e youn ger gen
era t ion , undert aken th e ta sk of d i l igen t ly exam in in g th e a n cien t
judgmen ts of r igh teous m en , n ot with out m uch loss of s leep a nd

la bour , a nd by reducin g t h eir a cts , coun sels, a nd a n swers , a nd wh a t
ever t h ereof I h ave found n oteworth y , in to one summ a ry ,

I h ave
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brough t it in to order under t it les a n d pa ra gra ph s (with out pre
jud ice a ga in st a n y bet ter system ) , to be comm ended to perpetua l
m em ory by t h e a id of wr it in g ; request in g t h e reader , i f h e sh ould

fin d a n yt h in g superfluous or erroneously sta ted in t h is work , to

correct a nd am end it , or to pa ss it over wit h eyes h a l f closed , sin ce
to ret a in everyt h in g in m em ory

, a n d to m a ke n o m ista kes , is a n

a t t r ibute of God ra t h er t h a n of m a n .

BRACTON , Bk . I I I , t r . 2 , ch a p . 12 , 12. Twiss ’

tra n sla t ion .

But i f t h ere be a ny on e w h o a t t h e fourt h coun ty court wish es
to give ba il for a ny one a ccused of t h e pr in cipa l a ct , a s h a s been
sa id in pa rt , h e sh a l l n ot be h ea rd , a ccord in g to wh a t Ma rt in (de
Pa tesh ul l) a n swered to Rich a rd Duket con cern in g a certa in esch ea t

in th e coun ty o f Ken t . For wh ich a lso m a kes wh a t you h a ve else

wh ere , ln t h e iter of Ma rt in de Pa tesh u l l in t h e coun ty ofWorces

ter in t h e fift h yea r of th e reign o f Kin g Hen ry . For it is t h ere

sa id t h a t in t h e fourt h coun ty court n o esso in is adm it ted o f a n y

one w h o is a ccused , n or ough t a n y on e to be h ea rd w h o is desirous
to give ba il for such a n on e to produce h im a t a n oth er coun ty
court , un less t h is sh ou ld be under a precept Of t h e lord t h e kin g ,

wh ich would ra t h er be a n a ct of h is plea sure , t h a n of h is just ice.

From t h e PR IOR OF LEWE S v . THE B ISH OP OF ELY , COMMON
PLEAS , 1304 Y . B . 32 Edw . I . , Horwood ed . p . 32 .

Herle (of coun sel for pla in t iff , a rguen do) : But con sider wh et h er

h e sh a l l be adm it ted to aver t h ese t h ree ca uses : for t h e judgm en t

to be by you n ow given wil l h erea fter be a n a u th ority in every

gua re n on odmisit in En gla nd ; th erefore con sider i f h e sh a l l be

received to a ver t h ese t h ree ca uses.

ANONYMOUS CASE ,
COMMON PLEAS , 1341 . Y . B . Pa sch . 15 Edw .

I I I . , No . 56.

Dower . Th orpe (coun sel for defen da n t , plead in g) : Sh e w a s

n ot wh en h er h usba nd d ied of such a ge a s sh e cou ld m er it dower .

Hil la ry Sta te wit h cert a in ty o f wh a t a ge sh e w a s. Th orpe

Not n in e yea rs old . Gayn eford (counsel for pla in t iff) : Sh e w a s

n in e yea rs o ld a nd m ore . Ready , etc . Th orpe : Sh ow h er a ge to

h a ve been such t h a t sh e wou ld h a ve been dowa ble t h erea t , viz . ten

yea rs a t lea st . Hil la ry (J.) I n t h e ca se of Joh n Ben stede t h e widow

w a s en dowed a t t h e a ge of n in e yea rs a nd a h a lf . (Pike
’

s t ra n s

la t ion .)
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ANONYMOUS CASE ,
COMMON PLEAS , 1462. Y . B . 2 E . IV , 27.

I n debt on a bond aga inst A . R . , la te of F t h e defenda n t says
th a t a t th e t im e t h e wr it , etc . , h e w a s conversan t a t M . wit h out t h is
t h a t h e ever l ived a t F . in t h e m a n n er , etc. Lit t leton (coun sel for
defenda n t ) : To th is you sh a l l n ot be received aga in st t h e bond .

Bi l l in g (coun sel for pla in t iff) : Th a t is not a n estoppel , for th is
w a s adjudged , M . 34 H . 6 fol . 19 Mich a elm a s Term in th e

34t h yea r of Hen ry VI ] , h ere in t h e case of on e J . Weeks, la te of

Bristow . Needh am a nd Da nvers a lone were on t h e Ben ch . Need
h am (J.) sa id t h a t th is is no estoppel , for it is w it h t h e bond , for
it m ay be th a t F . is a pla ce ca l led F . in a town , a nd n o fa rm or

h am let or pla ce kn own outside of t h e town or h am let , or th a t h is

n am e is R . M . of F . wh ich F . is h is ow n h ouse in t h e town .

Da nvers (J.) agreed Lit t leton : I understa n d not , Sir ,

t h is w as decided before you h ere in your t im e. M . 37 H . 6 fol . 5.

Needh am No , Sir , I bel ieve n ot un less t h e bond m akes
m en t ion of a town by express words, th a t is to say of th e

town of F .

ANONYMOUS CASE , COMMON PLEAS , 1537 (1 Dyer , 14a ) .
Wil lough by a sked of th e Court , I f lessee for yea rs covenan t for

h im sel f by t h e in den ture of lea se , t h a t with in th e t h ree first years h e
wil l build a n ew h ouse a nd a fter t h e term fin ish ed , h e d ie t h e

coven a n t n ot per form ed , a nd th e lessor for th a t brea ch br ing a

writ of coven a n t aga inst h is executors, Wh eth er t h is l ies, or n ot ?

th a t w as t h e m a t ter . And Sh el ley (J.) a nd Fitzh erbert (J.)
th ough t th a t it would . But it is oth erwise of h eirs, for th e h eir
sh a ll n ot be ch a rged with out n am in g h im , but t h e executor sh a l l .

And so is 47 E . 3 , 23. But Ba ldwin sa id secret ly , Th a t t h ere
is a d iversity between a n obl iga t ion in wh ich n o m en t ion is of t h e
executor , for t h a t it is a duty ; but coven an t is executory , a nd

sounds on ly in dam a ges , a nd a tort , wh ich (as it seem s) dies with
th e person , etc .

NOTE , 2 Dyer l l l b in ma rg.

Noy , of Lin coln
’

s I n n , Mich . 19. Jac. a t Moot in t h e Ha ll put
th is d ifferen ce, t h a t i f a m a n m a ke a feoffmen t in fee to t h e use of

h im self for l ife , th e fee-sim ple rem ain s in th e feoffees , for oth erw ise
h e will n ot h ave a n esta te for l ife a ccord ing to h is in ten t ion ; but
if th e use be l im ited to h imself in ta il , it is oth erw ise , for both
esta tes m ay be in h im .
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pla in ly un rea son a ble a nd in conven ien t , to a l l ca ses w h ich a rise ;
a nd w e a re n ot a t l iberty to reject t h em , a nd to a ba ndon a l l a n a logy
to t h em ,

in t h ose to wh ich t h ey h ave n ot yet been jud icia l ly a ppl ied ,

beca use w e t h in k t h a t t h e ru les a re not a s conven ien t a nd rea son

a ble a s w e ourselves cou ld h ave decided . I t appea rs to m e to be

of grea t im porta n ce to keep t h is pr in ciple of decision stead i ly in
view , n ot m erely for t h e determ in a t ion of th e pa rt icu la r ca se , but

for t h e in terests of La w a s a scien ce .

D ILLON ,
LAWS AND JURISPRUDE NCE OF ENGLAND AND AMER ICA ,

231 .

Th e po in t I wish you to n ot ice is t h a t t h e a ut h or ita t ive force o f

jud icia l preceden ts is a n esta bl ish ed , a nd up to t h e presen t t im e a t

lea st , a n essen t ia l pa rt of t h e En gl ish a n d Am erica n system s of la w .

Let us tra ce m ore a t la rge th e scope a nd effect of th is im porta n t
doct r in e. Wh a t is jud icia l preceden t ? Jud icia l preceden t is n ot

sim p ly pa rt of t h e la w in a genera l sen se , t h a t it is n a tura l to

yield to t h e in fluen ce O f exam ple a nd to fo l low wh a t h a s been pra c
t ised , but it is a pa rt of our la w in a sen se a nd with effects wh ich
a re d ist in ct ively a nd m ost str ikin gly pecul ia r . Th e doct r ine a s

esta bl ish ed is sh or t ly th is : t h a t a decision by a court o f competen t
jur isd ict ion O f a po in t o f la w ly in g so squa rely in t h e pa t hwa y of

j ud icia l judgmen t t h a t t h e ca se cou ld n ot be adjudged wit h out
decision , is n ot on ly bind in g upon t h e pa rt ies to t h e ca use or judg
men t , but t h e poin t so decided becom es, un t il it is reversed or over
ruled , eviden ce O f Wh a t t h e la w is in l ike ca ses , wh ich t h e courts
a re bound to fo l low n ot on ly in ca ses precisely l ike t h e on e wh ich w a s

first determ in ed , but a lso in t h ose wh ich h owever d ifferen t in t h eir
origin or specia l c ircum sta n ces st a nd , or a re con sidered to st a nd ,

upon t h e sam e pr in ciple . Wh a t is to be observed a n d rem em bered
is t h a t t h e ad judged ca se h a s a n a ut h or it a t ive a nd n ot m erely per
sua sive force. Th e doct r in e is n ot l im ited in its scope a n d bin d in g
effect to ca ses wh ich determ in e t h e t rue con st ruct ion of a st a tute ,

but extends to t h e fa r la rger cla ss of ca ses wh ich does n ot depend
upon posit ive legisla t ion , but m ust be determ ined by genera l rea son
ing . Th ere is a d ifferen ce of Opin ion am on g wr iters a s to wh et h er
t h e preceden t a ctua l ly con st itutes t h e la w or is on ly a uth or it a t ive
eviden ce t h ereof . I t is n ot proposed n ow t o en ter upon t h is d iscus
sion ; it is en ough to rem a rk a t t h is t im e t h a t th e preceden t h a s in
our lega l system a n a ut h or it a t ive effect . I n con t in en t a l Europe a

j ud icia l decision h a s n o a uth or ita t ive force . in a ny oth er ca se ,
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w h eth er in t h e sam e or a n y ot h er court . But in En gla nd a n d in

t h is coun t ry a po in t solem n ly decided h a s t h e force a nd effect o f

la w , bin d in g t h e judges in a l l ot h er ca ses t h a t clea r ly fa l l wit h in
its pr in c iple , a nd wh ich t h e judges a re t h erefore bound to fol low
a nd a pply , un less , to use B la ckston e ’

s wel l -kn own a nd m uch er it i
cized qua l ifica t ion , t h e preceden t is

“fla t ly a bsurd or un just .

To t h is doct r ine w e ow e a weigh t of obl iga t ion wh ich ca n n ot

ea sily be oversta ted . By rea son of t h e con sequen t im por ta n ce , t h ey
h ave been repor ted for severa l h und red yea rs , so t h a t a t t h is t im e

t h e volum es of reports in En gla nd a nd th is coun t ry n um ber a bout
eigh t t h ousa nd . Th ese em body t h e lea rn in g , wisdom , a nd expe

r icuce of t h e judges (often m en of grea t in tellectua l powers) w h o
dur in g t h is lon g per iod h ave m ade t h e l a w a nd t h e pra ct ica l ad
m in istra t ion of just ice t h e subjects of profound study . Ind irect ly
th e repor ts em body a lso t h e result s of t h e resea rch es , stud ies , expe

rien ce a n d a bi l ity of t h e ba r dur in g t h e sam e per iod , sin ce of t h ese

judges h ave h ad t h e adva n tage in t h e a rgum en t of t h e ca uses so

decided . In deed , t h e doct r in e of jud icia l preceden t im pl ies t h a t

th e poin t to t h e decision wh ereof such force is a t tr ibuted sh ould

h ave been a rgued by opposin g coun sel .
Th e va lue of t h ese reports to t h e lawyer a nd to t h e judge is , I

repea t , a bsolutely in ca lcula ble . I t is a m in e of wea lt h possessed
by n one but En gl ish -spea kin g peoples . Here t h e lawyer finds h is
true r ich es. Wh a t t h e a rt col lect ion s in t h e Va t ica n , in t h e Tr ibun e
Room , t h e Pin a cot h eka , in t h e Dresden Ga l lery , a nd in t h e Louvre
a re to t h e a rt ist , t h e jud icia l repor ts a re to t h e En glish a nd Am er i
ca n lawyer . I yield to n o on e in m y est im a te of t h e store of r ich es
th ey con t a in . I h ave n ot yet m en t ioned on e of t h e ch ief elem en ts

of th eir possible usefu ln ess. Th ey a re capable of bein g m ade qu ite
a s va lua ble to t h e legisla tor a s to t h e lawyer , sin ce t h e un in terrupted
l igh t of t h e exper ien ce of m a ny genera t ion s of m en sh in es forth
from t h em to m a rk out a nd i l lum in e t h e legisla tor

’

s pa t hway . He

n eed sca rcely take a single step in t h e da rk .

(g) Th e J ury
1

i . A rch a ic modes of tria l .

B IGELOW,
H ISTORY OF PROCE DURE I N ENGLAND , ch ap . IX .

Th e n ext step in t h e procedure w a s t h e appea ra n ce of t h e p a rt ies
before t h e judges a t th e tr ia l term . Th e m ed ia l judgm en t , a s w e

1 Th ayer , Prel im ina ry Trea t ise on Eviden ce , Ch a ps. I — IV.
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h ave seen , must h ave d irected a t r ia l in on e of t h e followin g m odes

to w it , by compurga t ion ,
by wit n esses, by ch a rters , by record , by

t h e ordea l , by t h e duel , or by t h e inqu isit ion or recogn it ion . Ea ch
of th esewil l n ow be con sidered in order , from t h e fin a l poin t of View ,

t h e t ria l .
First , t h en , t h e com purga t ion . Th is, in its essen t ia l fea tures , con

sisted in br in ging forwa rd of a specified n um ber of person s, by t h e
pa rty a djudged to give t h e proof to m a ke oa th in h is favor : t h e
n um ber va rying in ord in a ry ca ses from one to forty-eigh t , bein g
depen den t upon t h e ra n k of t h e pa rt ies, of t h e com purga tors (on e
t h egn , for exam ple , bein g equa l to six vil lein s) , t h e va lue of t h e

property , i f property were involved , a nd th e n a ture of t h e su it .

Th ese person s were to swea r n ot to facts but to t h e cred ibil ity of

th e pa rty for wh om t h ey a ppea red ; t h ough kn owledge of t h e fa cts
w a s proba bly deemed a n im port a n t con sidera t ion in t h e m aking of

t h e select ion .

Tr ia l by witnesses to t h e fa ct w a s very com m on both in t h e pre
Norm a n a n d in t h e Norm a n per iods. Un l ike com purga tors w h o

swore to t h eir pr in cipa l ’s cred ibil ity , witn esses to t h e fa ct swore to
m a t ters de oisu et a uditu . Th ey d iffered , h owever , essen t ia l ly from
th e inquisitors a nd recogn it

'

ors of t h e t im e , a nd from m odern w it

n esses. Th ey gave t h eir test im ony in ord in a ry ca ses in a ccorda n ce
with t h e n a rrow form ula of t h e m ed ia l judgmen t ; t h ey were n ot ex

am in ed a s to fa cts ; a nd t h ey appea red (in t h is pa rt icula r l ike m od

ern witn esses) a t t h e in st a n ce of t h e pa rty for wh om t h ey test ified .

Th e judge m igh t exam ine t h em a s to t h eir com peten cy , but i f t h is
were esta bl ish ed , i f t h ey were sworn to be lega l m en of t h e neigh
borh ood , t h ey were en t it led to give a n a n swer a ccord in g to t h e pre
scr ibed form u la . Th ey were t riers , n ot witn esses in t h e m odern

sen se , a nd few of t h e quest ion s wh ich a r ise a t t h e presen t da y
upon t h e test im ony o f witn esses , such a s t h e adm issibil ity of

eviden ce , could a r ise under t h e procedure Of t h e Norm a n (pre

Norm a n ) period . Bot h civil a nd crim in a l ca ses were t r ied in

t h is w ay . Civil cases m ay be found in t h e records a lmost wit h out
n um ber .

O f t r ia l by ch a rters , l it t le n eed be sa id . Th e eff ect a nd in ter

pret a t ion o f docum en ts were ord in a r ily m a tter for t h e judges ; a nd

t ria l by ch a rters h ad ,
in con sequen ce , m ore of t h e fea tures of t ria ls

of t h e presen t day t h a n a n y ot h er form of l it iga t ion except th a t by
inquisit ion a n d recogn it ion . Th e even t w a s n ot , a s it w a s in t r ia l
by wa ger of la w a nd by pa rty-witn ess , l a rgely a nd often wh ol ly in
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wh ere com purga t ion h ad proba bly been t h e com m on m ode of tr ia l ,
t h e Assises of C la rendon a n d North am pton h a d provided for tria l
by ordea l .

Th is m ode o f t r ia l fin a l ly received a fa ta l blow from t h e wel l
kn own decree of t h e La tera n Coun cil o f t h e yea r 1215 , a t wh ich it
w a s ordered t h a t t h e ordea l sh ould be d iscon t inued t h rough ou t

Ch r istendom .

Th ere were four form s of ordea l , to w it , by cold wa ter , by h ot
wa ter , by h ot iron a nd by m orsel or

“
corsn a ed . Th e first t w o

were in t h e t im e of Gla nvil l for t h e poor a nd pa rt ly un free c la sses,

th e rust ics t h e t h ird w a s for t h e lay freem en ; wh ilst t h e la st , a s
w e h ave seen , w a s for t h e clergy . Th e a ccused , h owever , a ppea rs
to h ave h ad a n elect ion a t on e t im e between th e m odes by fire

a nd by wa ter . Wh et h er t h is w a s t rue in th e twelft h cen tury is
doubt ful .
Ea ch w a s undergone a fter t h e m ost solem n religious cerem on ia l .

I n th e ca se of t h e cold wa ter ordea l , a fa st of t h ree da ys dura t ion
w a s first subm it ted to in t h e presen ce of a pr iest ; t h en t h e a ccused

w a s brough t in to t h e ch urch , wh ere a m a ss w a s ch a n ted , fo l lowed
by t h e comm un ion . Before comm un ion , h owever , t h e a ccused w a s

ad jured by t h e Fa t h er , Son a nd Ho ly Gh ost , by t h e Ch r ist ia n Re
l igion wh ich h e professed , by t h e on ly begot ten Son , by t h e Ho ly
Trin ity , by t h e Holy Gospels , a n d by t h e Ho ly Rel ics , n ot to pa r
t a ke of t h e com m un ion if h e w a s gu ilty . Comm un ion h avin g been
pa rta ken , adj ura tio a qua e is m a de by t h e pr iest in wh ich t h e w a ter

is a sked to ca st fort h t h e a ccused i f gu ilty , a n d to receive h im in to
its dept h s i f in n ocen t . After t h ese cerem on ies , t h e a ccused is

str ipped , kisses t h e book a nd t h e cross , is spr in kled wit h h oly wa ter ,
a nd th en ca st in to t h e dept h s . I f h e sa n k h e w a s a djudged n ot

gu ilty ; if h e swam h e w a s pron ounced gu ilty .

Sim ila r rel igious cerem on ies were perform ed in t h e ot h er form s

of ordea l . I f t h e a ccuser elected for t h e a ccused t h e tr ia l by h ot
wa ter , t h e wa ter w a s pla ced in a vessel a nd h ea ted to t h e h igh est
degr ee . Th en if t h e pa rty were a ccused of a n in fer ior cr im e , h e

plunged h is a rm in to t h e wa ter a s fa r as t h e wr ist a nd brough t forth
a stone suspended by a cord ; i f h e were a ccused of a grea t cr im e ,

th e stone w a s suspended deeper , so a s to require h im to plun ge h is
a rm a s fa r a s h is elbow . Th e h a nd of t h e a ccused w a s t h en ba n

daged a nd a t t h e en d o f th ree days t h e ba nd a ge w a s rem oved . I f
it n ow a ppea red th a t t h e wound w a s h ea led , t h e a ccused w as

deem ed innocen t , but i f it h ad festered h e w a s h eld gu ilty .
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I f t r ia l by h ot iron w a s elected , a piece of iron weigh ing eith er
on e or t h ree pounds , a ccord ing to t h e n a ture o f t h e cr im e ch a rged ,

w a s h ea ted under t h e d irect ion of men st a nd in g by , wh ose duty is
w a s to see t h a t a proper h ea t w a s obt a ined , a nd kept un t il t h e t im e

for th e test h a d a rrived . Dur ing t h e fin a l ceremon ies t h e fire w a s

left a nd t h e iron a l lowed to rem a in in t h e em bers. I t w a s ra ised
a nd with a n invoca t ion to t h e Deity , given in to t h e na ked h a nd of

th e a ccused , w h o ca rr ied it t h e d ista n ce of n ine feet wh en it w a s

dropped , a nd t h e h a nd ba nda ged a s in t h e ca se of th e h ot wa ter
ordea l to a bide by t h e sam e test .

Th e ordea l of t h e m orsel , a ccom pa n ied by sim ila r cerem on ia ls,
w a s undergone by t h e a ccused undert akin g to swa l low a piece of

ba r ley bread or a piece of ch eese of th e weigh t of a n oun ce ; i f h e
succeeded wit h out serious d ifficu lty , h e w a s deem ed in n ocen t , but
i f h e ch oked a nd grew b la ck in t h e fa ce h e w a s deemed guilty .

From t h e ANGLo-SAXON LAWS .

Th e oa t h o f h im w h o d iscovers h is property t h a t h e does n ot do

it eit h er for h a tred or for envy :
By t h e Lord I a ccuse n ot N . eit h er for h a tred or for envy or for

un lawfu l lust o f ga in ; n or kn ow I a nyt h in g soot h er ; but a s m y

in form a n t to m e sa id , a nd I m ysel f in soot h bel ieve , t h a t h e w a s t h e

t h ief of m y property .

And t h e ot h er
’

s oa t h t h a t h e is gu ilt less :
By t h e Lord I am guilt less bot h in deed a nd coun sel , of t h e ch a rge

o f wh ich N . a ccuses m e .

His com pa n ion ’

s oa th w h o sta nds wit h h im :

By t h e Lord t h e oa t h isclea n a nd un perjured wh ich N . h a s sworn .

Oa th i f a m a n finds h is property un sound a fter h e h a s bough t it :

I n t h e n am e of Alm igh ty God , t h ou d idst en ga ge to m e sound

a nd clea n wh ich t h ou so ldest to m e , a nd fu l l secur ity a ga in st a fter

cla im , on t h e witn ess of N w h o t h en w a s wit h us t w o .

How h e sh a l l swea r w h o sta nds wit h a n ot h er in witness :

I n t h e n am e of Alm igh ty God , a s I h ere for N. ,
in t rue witness

sta nd , un bidden a nd un bough t , so I with m y eyes oversaw a nd with

m y ea rs overh ea rd th a t wh ich I with h im say .

Oa t h t h a t h e knew n ot of foulness or fra ud

I n t h e n ame of Alm igh ty God , I knew n ot on t h e t h ings a bout

w h ich t h ou suest , foulness or fra ud , or in firm ity or blem ish , up to

t h a t day ’

s t ide t h a t I sold it to t h ee ; but it w a s bot h sound a nd

clea n w it h out a ny kind of fra ud .
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I n t h e n am e o f t h e Living God , a s I m on ey dem a n d , so h ave I
la ck of t h a t wh ich M . prom ised m e wh en I m in e to h im sold .

Den ia l :
I n t h e n am e o f t h e Livin g God I ow e n ot to N . scea t t or sh i ll ing

or pen n y or pen ny ’

s wort h ; but I h ave d isch a rged to h im a l l t h a t I
owed to h im , so fa r a s our verba l con tra cts were a t first .

GLANVI LL ,
Bk . I I , ch ap . 3 . Beam es

’

t ra n sla t ion .

Wh en a t la st , both th e l it iga t in g pa rt ies a re presen t in court , a nd

t h e dem a n da n t h a s proceeded to cla im t h e ten em en t in quest ion ,

t h e Ten a n t m ay pra y a View of t h e la n d . After th e t h ree

rea son a ble esso in s w h ich a ccom pa n y t h e view of t h e la nd , bot h pa r
t ies bein g a ga in presen t in court , t h e dem a nda n t sh ou ld set fort h
h is dem a nd a nd cla im in t h is m a n ner . Th e dem a nd a nd

cla im of t h e dem a nda n t bein g t h us m a de , it sh a l l be a t t h e elect ion
of t h e ten a n t eith er to defend h im self a ga in st t h e dem a n da n t by
duel or to put h im sel f upon t h e Kin g

’

s Gra nd Assise , a nd requ ire
a Recogn it ion to a scerta in wh ich of t h e tw o h ave t h e grea ter Righ t
to t h e La nd in d ispute .

But h ere w e sh ould observe , t h a t a fter t h e Ten a n t h ad on ce
wa ged t h e Duel h e m ust a bide by h is ch oice , a nd ca n n ot a fter
wa rds put h im sel f upon t h e Assise . I n t h is st a ge of t h e su it t h e
Ten a n t m ay a ga in a va il h im sel f of t h e rea son a ble Essoin s in suc

cession wit h respect to h is ow n person a nd o f t h e sam e n um ber
wit h rega rd to t h e person of h is Ch am pion . All t h e Esso in s wh ich
ca n wit h propr iety be resorted to h avin g expired , it is requisi te be
fore t h e Duel ca n ta ke pla ce , t h a t t h e Dem a nda n t sh ould appea r
in court , a ccom pa n ied by h is Ch am pion a rm ed for t h e con test . Nor

will it suffice , i f h e t h en produce a ny ot h er ch am pion t h a n on e of

t h ose upon wh om h e put t h e proof of h is cla im , n eith er indeed , ca n

a ny ot h er con tend for h im , a fter t h e duel h a s been on ce waged .

But if h e w h o h a s wa ged t h e duel sh ou ld , in t h e in terva l , pend
in g suit , h appen to d ie , a d ist in ct ion is to be m ade . I f h e d ied a

n a tura l dea t h , a nd t h is is decla red by t h e Vicin a ge (a s it ough t

a lwa ys to be , i f t h ere exist a ny doubt con cern in g t h e fa ct ) , t h e de~

m a nda n t m ay in th e first pla ce recur to on e of t h ose upon wh om h e
pla ced h is proof , or to a n ot h er proper person , even i f h e h ave n ot

n am ed a ny ot h er , provided t h a t such ot h er be a n un object ion a ble
witness — a nd t h us t h e Plea m ay begin a ga in . I f , h owever , h is
dea t h w a s occa sion ed by h is ow n fa ult , t h e Pr in cipa l sh a ll lose th e
ca use. I t m ay be a sked wh eth er t h e Ch ampion of t h e Dem a nda n t
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fee , a nd never a ga in sh a l l be h ea rd in Court con cern in g t h e same

La nd . For t h ose m a t ters , wh ich h ave been on ce determ in ed in th e
Kin g

’

s Court by Duel , rem a in forever a fter un a ltera ble. Upon t h e
determ in a t ion of t h e suit , let t h e Sh er iff be comm a nded by th e fol
lowin g wr it , to give possession of t h e la nd to th e successful pa rty .

Th is is t h e course of proceed in g , wh en t h e Dem a nda n t h a s been
successful in t h e Duel . But if h e h as been conquered ,

in t h e person
of h is Ch am pion , t h en t h e Ten a n t sh a l l be freed from h is cla im ,

with out a ny possibi l ity of bein g a ga in d isturbed by h im . Th us fa r
con cern in g t h e Duel , wh ere t h e Ten a n t sh ou ld ch use or elect t h a t
m ode of defend in g h im sel f , a ga inst h is Adversa ry .

ii . Developmen t of th e j ury.

CAPITULARY OF LOUIS I .
, KING OF THE FRANKS , 829. Tra n s

la ted from Wa lter , Corpus Juris Germ a n ici , I I , 388.

VI . We wil l t h a t every in quest (inquisitio) wh ich is to be m ade

o f m a t ters perta in in g to t h e r igh t of our fisc be m ade n ot by w it

n esses w h o sh a ll h ave been brough t forwa rd , but by t h ose w h o in

t h a t coun ty a re kn own to be best a nd m ost t ruth fu l ; by t h eir test i
m ony let t h ere be a n in quest , a nd a ccord in g to wh a t t h ey Sh a l l h ave
test ified , let t h em be reta ined or pa id .

ABBOT OF ST . AUGUST INE ’

S CASE , before t h e Kin g
’

s son in h is

a bsence (Tem p . Wil l iam I .) Tra n sla ted from Bigelow ,

Pla cita An glo—Norm a n n ica , 33 .

Wil liam , t h e son of t h e Kin g , to Will iam , sh er iff of Ken t , Greet
in g : I comm a nd t h a t you comm a nd Ham o , son of Vit a l is , a nd t h e
h onest m en of th e Vicin a ge o f Sa ndwich ,

wh om Ham o h a s n am ed ,

t h a t t h ey decla re t h e truth con cern ing t h e sh ip of t h e Abbot of St .

August in e, a nd i f t h a t sh ip proceeded t h rough t h e sea on th e day

wh en t h e kin g la st crossed t h e sea , th en I comm a nd th a t it n ow

proceed un t il th e Kin g com es in to En gla nd , a nd m ea nwh ile let t h e
sa id Abbot be reseised . Witness th e Bish op o f Sa l isbury a nd

Ch a n cel lor a t Woodstock .

(Execut ion in sam e ca se .)
Wil l iam , son of t h e King , to Wil liam , sh er iff o f Ken t , Greet ing
I comm a nd t h a t you reseise t h e Abbot of St . August ine of h is sh ip ,

a s I comm a nded by m y ot h er wr it , a nd a s it w a s found by t h e
h on est m en o f t h e coun ty t h a t t h eAbbot w a s t h en seised on t h e day
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wh en la st t h e kin g crossed t h e sea ; a nd let h im h o ld it in pea ce .

Witn ess t h e Ch a n cel lor a t Windsor . And t h is wit h out delay t h a t
I m ay h ea r n o m ore com pla in t t h ereof . Witness t h e same .

Ext ra cts from GLANVILL ,
Bk . I I .

But i f t h e ten a n t sh ould prefer put t in g h im sel f upon t h e king
’

s

Gra nd Assise , t h e Dem a nda n t m ust eit h er adopt t h e same course ,

or decl in e it . I f t h e Dem a nda n t h a s on ce con ceded in Court t h a t
h e wou ld put h im self upon t h e Assise , a nd h a s so expressed h imself
before t h e Just ices of th e Comm on Plea s , h e ca n not a fterw a rds
retra ct , but ough t to sta nd or fa l l by t h e Assise .

Th e Gra nd Assise is a certa in roya l ben efit bestowed upon t h e

people , a nd ema n a t ing from th e clem en cy of th e prin ce , w ith th e
advice of h is nobles. SO eff ectua l ly does t h is proceeding preserve
th e l ives a nd civi l cond it ion of Men , t h a t every one m ay now pos

sess h is r igh t in sa fety , a t t h e t ime th a t h e avoids t h e doubt ful even t
of t h e Duel . Nor is t h is a l l : th e Severe pun ish m en t of a n unex

pected a nd prem a ture dea th is evaded , or , a t lea st th e Opprobr ium
of a la st in g in famy , or t h a t dreadfu l a nd ign om in ious word th a t so
d isgra ceful ly resounds from t h e m out h of t h e con quered Ch am
pion .

Th is lega l Inst itut ion flows from th e m ost profound Equity.

For t h a t Just ice , wh ich , a fter m a ny a nd lon g dela ys , is sca rcely ,

if ever , elicited by t h e Duel , is m ore adva n t ageously a nd exped i
tiously a t ta ined , t h rough t h e benefit of t h is In st itut ion . Th is As
sise , indeed , a l lows n ot so m a ny Essoi n s a s th e Duel , a s wil l be
seen in t h e sequel . And by t h is course of proceed in g , both t h e

la bor of m en a nd t h e expenses of t h e poor a re saved . Besides,
by so m uch a s t h e test im ony of m a ny cred ible wit nesses, in jud icia l
proceedings, prepondera tes over t h a t of one on ly , by so m uch

grea ter Equ ity is t h is In st itut ion regula ted t h a n t h a t of t h e Duel .
For sin ce t h e Duel proceeds Upon t h e test imony of one Juror , t h is
con st itut ion requires t h eoa t h s of twelve lawfu l m en , a t lea st . Th ese
a re t h e proceed ings wh ich lead to th e Assise. Th e pa rty w h o puts
h imsel f upon t h e Assise sh ould , from t h e first , a nd in order to pre

ven t h is Adversa ry from subsequen t ly im pleading h im , sue out a

w rit for keeping t h e pea ce , t h e suit being a lready pending between
t h e pa rt ies con cern in g t h e Tenem en t , a nd t h e Ten a n t h aving put
h im sel f upon t h e Assise.

By m ea n s of such Wr its, t h e Ten a n t m ay protect h im self and

m ay put h im self upon t h e Assise , un t il h is Adversa ry , appea r in g
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in Court , pray a n ot h er Wr it , in order t h a t four lawful Kn igh ts of

th e Coun ty , a nd of t h e Vicin age , m igh t elect twelve lawful Kn igh ts
from t h e sam e Vicin a ge , w h o sh ou ld sa y , upon t h eir oa th s , wh ich
of t h e l it iga t ing pa rt ies h ave t h e grea ter r igh t to th e La nd in ques
t ion . T h eWrit for t h e summ on in g of t h e four Kn igh ts is a s fol lows :

“
Th e Kin g to t h e Sh er iff , Hea lth . Summ on , by good summ on ~

ers, four lawfu l Kn igh ts of th e Vicin age of Stoke , th a t t h ey be a t

t h e Pen tecost before m e , or m y Just ices , a t Westm in ster , to elect
on t h eir oa t h s , twelve lawfu l Kn igh ts of t h a t Vicin a ge , w h o bet ter
kn ow t h e trut h , to return , on t h eir oa t h s , wh et h er M . or R . h ave
t h e grea ter r igh t in on e Hyde of La n d in Stoke , wh ich M . cla im s

a ga in st R . by m y Writ , a nd of wh ich R . t h e Ten a n t , h a th put h im

sel f upon m y a ssise a nd prays a Recogn it ion to be m a de , wh ich of

th em h ave t h e grea ter r igh t in t h a t La n d ; a n d , ca use t h eir n am es

to be im brevia ted . And summ on , by good summ on ers , R . w h o

h o lds t h e La nd , t h a t h e be t h ere to h ea r t h e elect ion , a nd h ave t h ere
t h e Sum m on ers, etc .

Upon t h is occa sion , wh et h er t h e Ten a n t appea r or a bsen t h im self ,
t h e four Kn igh ts sh a l l proceed upon t h eir oa t h s to elect t h e twelve .

But , i f t heten a n t h im sel f be presen t in Court , h e m ay possibly h ave
a just ca use of Except ion a ga in st on e or m ore o f th e twelve , a nd

con cern in g t h is h e sh ou ld , be h ea rd in Court . I t is usua l , indeed ,

for t h e purpose of sa t isfyin g t h e a bsen t pa rty , n ot to confin e t h e
n um ber to be elected to twelve , but to com pr ise a s m a ny m ore a s

m ay in con trovert ibly sa t isfy such a bsen t pa rty , wh en h e return to

Cour t . For Jurors m ay be excepted aga in st by t h e sam e m ea n s by
wh ich Witn esses in th e Court Ch r ist ia n a re just ly rejected . I t sh ould

a lso be observed , t h at i f t h e pa rty , w h o h a s put h im sel f upon
t h e gra n d Assise , appea r , a lt h ough som e of t h e four Kn igh ts a re

a bsen t , t h e twelve m ay be elected by on e o f t h e four t a kin g to h im
self t w o or t h ree ot h er Kn igh ts from t h e sam e Coun ty , i f such
h appen to be in Court , t h ough n ot summ on ed for t h e purpose , pro

vided such course of proceed in g m eet wit h t h e a pproba t ion of t h e

Court , a nd be m utua l ly consen ted to by t h e l it iga t in g pa rt ies . But ,

for grea ter ca ut ion , a n d to avo id a l l possible cavil , it is usua l to

summ on s six or m ore Kn igh t s to Court , for t h e purpose of m a kin g
t h e elect ion .

Th e elect ion of t h e twelve Kn igh t s h a vin g been m ade , t h ey sh ould
be summ oned to appear in Court , prepa red upon t h eir oa t h s to

decla re , wh ich o f th em , n am ely , wh et h er t h e Ten a n t , or t h e

Dem a nda n t , possess t h e grea ter r igh t to t h e property in quest ion .
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resorted to , w h ere Seisin a lon e is in quest ion . As th ese quest ions
a re , under t h e beneficia l provision s of a law of th e Rea lm , wh ich
is term ed a n Assise , usua l ly a nd for th e most pa rt decided by a

Recogn it ion , our subject leads us to trea t of t h e d iff eren t kinds of
Recogn it ion .

Th ere is one species of Recogn it ion wh ich is ca l led m ort d
’

An

cestor a n ot h er de u ltimis presen ta tionibus of Pa rson s to th eir
ch urch es a n ot h er , wh eth er a Ten em en t be a n Ecclesia st ica l Fee or
Lay Fee a n oth er , wh eth er a ny on e w as seised of a Freeh old on

th e day of h is dea th , as of fee or a s of pledge a n ot h er , w heth er

a nyone be under a ge or of full a ge — a n oth er , wh et h er a ny one d ied
seised of a cert a in Freeh old as of Fee , or a s of wa rd a noth er ,

wh eth er a ny on e presen ted th e la st Pa rson to a Ch urch by virtue
of a Fee th a t h e h eld in h is Dem esn e , or by virtue of a Wa rdsh ip .

And oth ers of a sim ila r descr ipt ion , wh ich , a s t h ey frequen t ly a r ise
in Court w h en t h e pa rt ies a re presen t , a re, w it h t h eir con sen t a nd
th e advice of t h e Court , d irected in order to determ in e th e po in t in
con troversy . But t h ere is a n oth er Recogn it ion wh ich is ca l led
Novel Disseisin .

I n t h e la st pla ce , it rem a in s for us to speak , con cern ing t h a t spe
cies of Recogn it ion , wh ich is ca l led Novel Disseisin . Wh en a ny

on e , th erefore , un just ly a ndWit h out a Judgm en t h a s d isseised an

ot h er oi h is freeh old ‘

a nd t h e ca se fa l l wit h in t h e Kin g
’

s Assise,
or in oth er w ords, With in th e t im e for such purpose a ppo in ted by
th e King wit h th e advice o f h is Nobles (wh ich is somet im es a

grea ter , som etim es, a less per iod) h e sh a l l h ave th e fol low ing
Writ .

“
Th e Kin g to t h e Sh er iff , Hea lth . N . comp la in s to me , t h a t R .

h a s, un just ly a nd with out a Judgm en t , d isseised h im of h is free
Ten em en t , in such a vill , sin ce m y la st Voyage in to Norm a ndy ;
a nd , th erefore I comm a nd you , th a t i f th e a foresa id N . sh ould m ake

you secure o f prosecut ing h is cla im , t h en , you ca use t h e Tenemen t

to be reseised , with th e ch a ttels t aken on it , and th a t you cause h im
with h is ch a t tels to be in pea ce , un t il th e Pen tecost ; a nd , in th e

mean t im e , you cause twelve lawfu l a nd free Men of t h e Neigh bor
h ood to view th e la nd , and th eir n am es to be im brevia ted ; a nd sum

m on th em , by good summ on ers, th a t th ey be th en before me , or

my Just ices, prepa red to m a ke t h e Recogn it ion ; a nd put by gage
a nd sa fe pledges , th e a foresa id R . or h is Ba il iff , i f h e be n ot found ,
th a t h e be th en th ere to h ea r such Recogn it ion , a n d h ave th ere , etc .

Witn ess , etc .

”
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But in t h is recogn it ion , t h e pa rty w h o h a s proved t h e Novel
Disseisin , m a y obt a in t h a t t h e Sh er iff sh ou ld be d irected to del iver
h im t h e Ch a t tels a nd t h e Fruits , wh ich h ave ,

by t h e a ut h ority o f

th e Kin g
’

sWrit , or t h a t o f h is Just ices , been in t h e m ea n t im e seised .

I n n o ot h er Recogn it ion does t h e Judgm en t of t h e Court usua l ly
m a ke a ny m en t ion con cern ing t h e Ch a t tels or Fru its.

BRACTON , Bk . I I I , t r . 2 , ch ap . 1 ,
— 2 .

A gen era l summon s t o a ppea r before t h e just ices it inera n t a t

cert a in da ys a nd pla ces h avin g been issued ,
wh ich ough t to con

t a in a t lea st a Spa ce of fifteen days , w e m ust see in t h e first pla ce
in wh a t m a n n er a nd in wh a t order proceed in gs sh ould be h eld .

And it - is to be kn own in t h e first pla ce , t h a t t h ey ough t to begin
with t h e p lea s o f t h e Crown , in wh ich cr im in a l a ct ion s , a s wel l

gr ea ter a nd less , a re determ in ed , un less t h e lord t h e kin g h im self
by ch a n ce h a s in some pa rt ordered it to be don e ot h erwise . An d

in th e first pla ce let t h e wr its be read , wh ich give t h em a ut h or ity
a nd power t o m a ke a n iter , t h a t it m ay be kn own respect ing t h eir
a uth or ity , wh ich h a vin g been h ea rd , i f it sh ou ld plea se t h e judges ,
t h a t som e on e of t h e older a n d m ore d iscreet in t h e presen ce of t h em

a ll set fort h t h e ca use of t h eir com in g , a nd wh a t is t h e ut i l ity of

th eir it in era t ion , a nd w h a t is t h e adva n ta ge , i f pea ce is observed ,

a nd t h ese w ords a re a ccustom ed to be set forth by Ma rt in de

Pa tesh u l l . I n t h e first p la ce , con cern in g t h e pea ce o f t h e lord t h

king a nd t h e viola t ion of h is just ice by m urderers a nd robbers a nd
burglars, w h o exercise t h eir m a l ice by day a nd by n igh t , n ot on ly
aga in st m en travell in g from pla ce to pla ce , but m en sleepin g in t h eir
beds, a nd t h a t t h e lord t h e kin g comm a nds a l l h is fa it h ful subjects,
th a t in th e fa ith by w h ich t h ey a re bound to h im , a s t h ey wish
to preserve t h eir ow n goods , t h a t t h ey sh ou ld a fford efficien t a nd
di l igen t coun sel a nd advice to preserve h is pea ce a nd just ice , a nd to

remove a nd repress t h e m a l ice of t h e a foresa id , a nd m ore words of

th is kin d ; wh ich h avin g been set fort h th e just ices ough t to tra n sfer

th em selves to som e ret ired pla ce , a nd h a vin g ca l led to th em selves
four or six or m ore of t h e grea ter m en of t h e coun ty , w h o a re ca l led

t h e
“
busones

”
of th e coun ty , a nd upon wh ose n od depends t h e votes

of th e ot h ers, t h e just ices sh ould t h ereupon h ave a con sult a t ion
wit h t h em in turn s , a nd expla in to t h em h ow it h a s been provided
by th e king a nd by h is coun sel , t h a t a l l a s wel l kn igh ts a s ot h ers,

w h o a re of fifteen yea rs a nd m ore , ough t to swea r , th a t t h ey
wil l n ot h a rbour ou t laws , m urderers , robbers , or burgla rs, n or
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con federa te wit h t h em or th eir h a rbourers , a nd i f t h ey sh ou ld know

of a ny such , t h ey wil l ca use t h em to be a t ta ch ed a nd decla re it to
t h e viscoun t 1 a nd h is ba il iffs , a nd i f t h ey sh a l l h ea r h ue a nd cry

respect in g such people , imm ed ia tely on h ea r in g t h e cry t h ey sh a ll

fo l low wit h t h eir h ouseh old a nd t h e m en of t h eir la nd .

Th ey sh a l l swea r a lso t h a t i f a n y on e sh a l l com e in t h e vil l or
th e borough or elsewh ere , a nd sh a l l buy bread , beer , or oth er

victua ls , a nd sh a l l be h eld to be suspected t h a t h e is doin g t h is for
th e h elp of t h e m a lefa ctors , th a t t h ey sh a l l a rrest h im a nd del iver
h im a rrested to t h e Viscoun t or h is ba il iffs. Th ey sh a l l swea r a lso

t h a t t h ey wil l receive n o one in to t h eir h ouse a t n igh t to lodge

t h ere ,
un less h e be well kn own to t h em , a nd i f by ch a n ce t h ey

sh a l l h ave received a ny on e to lodge ,
t h ey sh a ll n ot a l low h im to go

awa y on t h e m orrow before clea r day , a nd t h is upon th e test im ony
of t h ree or four of th e n ext n eigh bours. Let t h ere be con voked
a fterwa rds t h e ser jea n ts a nd ba iliffs o f t h e h undreds, a nd let t h ere be
en rol led in order t h e in h a bita n ts of th e h undreds or t h e wa pen ta kes,
a nd t h e n am es of t h e serjea n t s, of wh om ea ch sh a l l pledge h is
fa it h , t h a t h e wil l ch oose from ea ch h undred four kn igh ts , w h o
sh a l l com e fort hwith before just ices t o perform t h e precept of t h e
lord t h e kin g , a nd w h o sh a l l forth wit h swea r t h a t t h ey w il l ch oose
twelve kn igh ts, or free a nd loya l m en if kn igh t s ca n n ot be foun d ,

w h o h ave n o suit a ga in st a n y on e , a nd a re n ot sued t h em selves,
n or h ave evil fam e for breaking t h e pea ce or for t h e dea th of a m a n

or oth er m isdeed , a nd t h rough wh om t h e business of t h e king m ay

be bet ter a nd m ore useful ly exped ited . And let t h em cause t h e

n am es of t h ose person s to be en rolled in a cert a in sch edule , a nd

let t h em del iver t h e sch edule to t h e just ices , w h o a lso , w h en th ey
sh a ll h ave com e , sh a l l swea r in t h is form , in t h e first pla ce t h us
Hea r th is, y.e just ices , t h a t I wi ll speak t h e t ruth con cern ing th is

wh ich ye sh a l l a sk m e on t h e pa rt of t h e lord t h e kin g , a nd I will
do fa it h ful ly t h a t wh ich you sh a l l en join m e on th e pa rt of t h e

lord t h e kin g , a n d I wi ll n ot om it for a ny on e n o t t o do so a ccord in g
to m y a bi l ity , so m ay God h elp m e a nd t h ese h oly gospels o f God .

And a fterwa rds t h ey sh a l l ea ch of t h e oth ers swea r sepa ra tely a nd
by h im sel f : Th e l ike oa t h w h ich A . th e first juror h a s h ere sworn ,

I Wi ll keep on m y pa rt , so m ay God h elp m e a nd t h ese h oly etc .

1 La t in vicecomes, sh eriff. Wh erever t h e word occurs in t h e extra cts from
Braeton ,

sh eriff sh ould be read . Viscoun t is a poor t ra n sla t ion .
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Likewise h e is repel led ,
i f h e be a ccustom ed t o t a ke h is m ea ls with

h im for wh om h e ough t to swea r , or is of h is fam ily . Likewise i f
h e be so under h is power , t h a t h e m ay be con tro lled or h urt or such

l ike , a s i f h e be in h is h ouseh old or so un der h is h a nd t h a t h e ca n be

a ggrieved in a n y w ay in rega rd of su its , services , or custom s. Like‘

wise i f a juror or a n y of t h e pa rt ies be in t h e sam e ca use or a sim ila r
one. Likewise h e is repel led , i f h e is t h e coun sel of eith er pa r ty
or t h e advoca te. Likewise it is to be n oted t h a t t h e ca uses of

suspicion a re som et im es presen t , a nd somet im es pa st , a nd t h a t

wh ich h a s been a nd is n ot , h a s n o p la ce . Beca use a presen t ca use
ough t to be a l leged a nd proved , but n ot a pa st ca use , beca use t h a t
wh ich h a s been , is n ot , a nd for t h a t rea son it h a s n o p la ce , n or
ough t it to be a pproved . Likewise a ca use is n ot su fficien t , wh ich
is o f long st a n d in g , un less it be presen t or recen t , a s for in sta n ce ,

i f a juror a nd on e of t h e pa rt ies were en em ies before yesterda y , or

t h e d ay before yesterday , a n d a lt h ough t h ey a re n ow n ot so ,

n evert h eless such a ca use of refusa l is proba b le on a ccoun t o f its

recen t ch a ra cter . But t h ere a re severa l ot h er ca uses of refusin g
jurors , con cern in g wh ich I do n ot a t presen t recol lect , but wh ich
h ave been sufficien t ly en um era ted for exam p le ’

s sa ke . And it is to

be kn own t h a t i f on ce t h ey be ch osen wit h t h e con sen t of t h e

pa rt ies, t h ey ca n n ot be refused on a ccoun t of som e n ew a nd

superven in g ca use.

But wh en t h e pa rt ies h ave con sen ted to t h e jurors , t h en let t h e
a ssise proceed , a nd t h ey ough t imm ed ia tely to swea r in t h is form ,

a nd t h e first in t h ese words : Hea r t h is, ye just ices , t h a t I will
decla re t h e t ru th of t h is a ssise , a nd of t h e ten em en t of wh ich I h ave
m ade a view un der t h e precept of t h e lord t h e kin g ; or t h us , o f t h e
ten em en t from wh ich t h e sa id ren t proceeds. Likewise i f it be a

comm on r igh t o f pa sture , t h en t h us : Con cern in g t h e pa sture a nd

t h e ten em en t or ten em en ts wh ereof I h ave m ade a View . Likewise
i f a n yt h in g be don e a s a n u isa n ce on t h e ground of on e person , t h a t

is a n u isa n ce to t h e ground of a n ot h er , a s i f a wa l l be ra ised ; t h en
let it be expla ined first con cern in g t h e t h in g wh ich is t h e n u isa n ce ,

a n d a fterwa rds con cern ing t h e tenem en t to wh ich t h e n u isa n ce is
worked , t h us : Con cern ing t h e wa l l a nd ten em en t a n d such l ike
wh ereof I h ave m ade a View , etc. And so gen era l ly con cern in g a ll

t h in gs, in rega rd of wh ich a ssises a re h eld pr in cipa l ly , a nd t h en
“
a n d I wi l l for n oth ing om it to say t h e t ruth , so m ay God m e h elp

a nd t h ese h a llowed t h ings. And a fterwa rds let a l l t h e jurors
swea r in order , ea ch by h im self , a nd in t h is m a n n er :

“Such oa t h a s
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h e our sa id forem a n h a s sw orn , I wil l keep on my pa rt , so h elp m e

God a nd t h ese h a l lowed t h in gs , etc . An d it is to be n oted t h a t

severa l a ssises m ay be h eld under on e a nd t h e sam e oa t h ,
just a s

severa l n ovel d isseysin es con cern ing a ten emen t , a nd t h en t h us

to w it , t h a t I wil l spea k t h e t ruth con cern in g t h ose a ssises a n d ten e
m en ts , a nd in l ike m a n ner con cern ing t h e tenem en t , from wh ich t h e
sa id ren t is der ived . Likew ise i f a comm on r igh t of pa sture is
a djun ct , t h en t h us : con cern in g t h e sa id ten em en ts a nd t h e comm on

r igh t o f pa sture a nd t h e ten emen t , of wh ich I h ave m ade a view ,

etc . Likewise i f a n uisa n ce be adjun ct , t h en , a fter repea t in g a l l a s

a bove sa id , let it be sa id : con cern in g t h e foss , wa l l , or h edge , a nd

such l ike , a n d con cern in g t h e ten em en ts of wh ich I h ave m a de a

view , etc . And so let it be don e in a l l a ssises , a s of la st presen t a
t ion , of t h e dea t h o f a n a n cestor , a nd oth ers. Likewise a s severa l
d isseysin es m ay be term in a ted by on e jury or by severa l , so m ay

severa l d isseysin es a r ise out of on e a ct a nd be term in a ted by one

a ssise or by severa l , a s below . Th e oa t h t h en h avin g been t a ken ,

a s a foresa id , t h en let t h e ch ief n ot a ry rea d t h e subst a n ce of t h e writ
for t h e in st ruct ion of t h e jurors , in t h is m a n n er : Ye sh a l l decla re
by t h e oa t h wh ich you h ave m ade , i f t h e sa id N . h ad un just ly a nd

wit h out a judgm en t d isseysed t h e sa id N . of h is free tenem en t in

such a vil l sin ce t h e la st return of king Hen ry , etc . or n ot . But

t h e j ust ices sh a l l say n ot h in g in t h is ca se for t h e in st ruct ion of t h e

jurors , because n ot h in g is sa id n or excepted from t h e comm en ce

m en t a ga in st t h e a ssise . But wh en t h e oa th h a s t h us been m ade ,

let t h e jurors ret ire in to som e sepa ra te pla ce , a nd h ave a con

feren ce am on gst t h em selves con cern in g t h e m a t ter wh ich t h ey h ave
been en jo in ed to execute , to wh om let n o on e h ave a ccess n or h ave

conversa t ion with t h em , un t il t h ey h ave decla red t h eir verd ict ,
n or let t h em by sign or word m a n ifest to a ny on e wh a t is a bout

to be sa id by t h em .

I t h a ppen s a lso on m a ny occa sion s t h a t t h e jurors in sayin g t h e

t rut h a re con t ra ry to on e a n ot h er , so t h a t t h ey ca n n ot decl ine in to

on e Opin ion . I n wh ich ca se wit h t h e advice of t h e court t h e a ssise

m ay be st ren gth ened , so th a t ot h ers m ay be added a ccord in g to t h e

n um ber of t h e grea ter pa rt wh ich h a s d issen ted , or a t lea st four or

six a nd let t h em be adjo in ed to t h e ot h ers , or even let t h em by

t h em selves with out t h e ot h ers d iscuss a nd judge respect in g t h e

trut h , a nd let t h em a n swer by t h em selves , a nd t h eir verd ict sh a l l

be a l lowed a nd sh a l l h old good wit h th ose with wh om t h ey a gree ;

a nd t h e ot h ers sh a l l n ot be convicted for th is rea son , but sh a l l be
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am erced a s i f for a trespa ss , for it m ay st il l be t h e fa ct t h a t t h ey
h a ve spoken t h e t rut h a nd t h e ot h ers a fa lseh ood , w h o m ay st i l l be
con victed o f per jury . But wh en a fter th eir oa t h t h ey h ave given
th eir verd ict eit h er for one pa rty or for t h e ot h er , a ccord in g to t h eir
decla ra t ion let judgmen t be pron oun ced , un less t h ey h a ve sa id
som et h ing obscure , on a ccoun t of wh ich t h e just ices m ay be led to

exam ine , a nd eit h er t h e seysine sh a l l be a djudged to t h e pla in t iff ,
or t h e defenda n t sh a l l wit h dra w a cqu it ted wit h h is seysine : a nd

som et im es it h a ppen s t h a t ea ch pa rty wi ll rem a in a t m ercy , or one
on ly. And in t h e sam e w ay severa l d isseysors by n am e , som e fa l l
under t h e pen a lty of disseysine , a nd some sh a l l ret ire a cqu it ted .

And i f t h ey h a ve spoken for t h e defenda n t , t h e pla in t iff on ly is a t
m ercy , a nd n ot h is suret ies, beca use h e h a s prosecuted , a lt h ough h e

h a s h ad a n adverse judgmen t . Th e recogn isors a lso m ay expound
t h ewh ole t rut h of t h e business in sh ort a nd few words to t h e just ices ,
i f a l l t h in gs are p la in a nd fit ted , a nd n ot h in g is obscure . But if
such doubt fuln ess or obscur ity a r ises , t h a t t h e solut ion is d ifficult ,
th en let t h em be compel led to dec la re m ore c lea r ly a n d m ore open ly
th ose t h ings wh ich a re obscure , i f t h is is possib le for t h em , a nd t h e

just ices a ccord in g to t h eir decla ra t ion proceed to judgm en t . But

if t h ey ca n n ot clea r up t h a t obscur ity or doubt fulness in a ny m a n

n er , to w it , n eit h er t h e recogn isors t h em selves n or t h e ot h ers w h o

h ave been ca l led to rein force t h em , t h en it wil l be sa fer t h a t t h e
pa rt ies be induced to a gree , if it be possible , or let t h e judgm en t be

referred to th e h igh court , a nd t h ere let t h e busin ess be determ ined
wit h t h e advice of t h e court . But i f a l l t h in gs a re pla in wh ich a re

con t a in ed in t h e record , t h en proceed ings a re to be h ad a ccord ing
to t h eir decla ra t ion s, a nd i f t h ey h ave wel l sworn , t h eir verd ict
sh a l l be bind in g ; but if il l , t h ere wil l be pla ce for a convict ion ; but
i f t h ey h ave spoken obscurely a nd dubiously , w h ere a sin gle speech
m ay h ave a double m ea n in g , or i f t h e pa rt ies h ave been n ot fu l ly
exam ined , t h ere wil l be pla ce for a cert ifica te , as wil l be expla ined
below .

I t wi ll t h erefore h ave to be seen , wh et h er t h ey h ave spoken
wit h cert a in ty or with uncerta in ty , with clea rn ess or wit h obscur ity ,

or wh et h er t h ey h ave been doubt ful in t h eir verd ict , or h ave been
a ltogeth er ign ora n t . Likewise wh et h er t h ey h ave sa id a nyth ing
a ga inst t h e person of t h e p la in t iff , w h y h e m ay n ot bring a n a ssise ,

or a ga inst t h e person of t h e defenda n t , w h y h e m ay n ot except
a ga in st a n a ssise , eith er because t h ey say t h a t on a ccoun t of a n error

in t h e wr it it ca n not sta nd , or t h ey a nswer a ccord in g to t h ose t h ings,
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aga in st t h e wr it , a nd h e h a s n ot excepted , from t h e t im e wh en h e
forth wit h put h im self on t h e a ssise d issem bl in g t h e error , h e h a s

approved t h e wr it a s i f it were va l id , a nd even a lth ough t h e jurors
m ay h ave erred in t h is pa rt , t h ey do n ot comm it per jury , sin ce
th ey a re n ot con sen t in g to a fa lseh ood , because h e w h o errs, does

n ot con sen t . Likewise a s a m ost d il igen t exam in a t ion belongs to
t h e just icia ry , so a just del ivery of a sen ten ce perta in s t o h im ; but

h e ough t before t h e judgm en t to exam in e t h e fa ct a nd t h e decla ra
t ion s of t h e jurors , t h a t h e m ay proceed securely to judgm en t .

An d sin ce t h e oa th h a s in itself t h ree com pa n ion s , t rut h , to w it ,

just ice , a nd judgm en t , trut h is to be found in t h e jurors , just ice
a nd judgm en t in t h e judge . I t seem s , h owever , t h a t som et im es

judgmen t pert a in s to t h e jurors , wh en t h ey ough t to sa y upon t h eir
oa t h (provided , h owever , a ccord ing to t h eir con scien ce) i f such

a n on e h a s d isseysed such a n on e , or h a s n ot d isseysed h im , a nd

a ccord in g to t h is let judgm en t be rendered . But sin ce it belongs
to t h e judge to pron oun ce a n d to render a j ust judgm en t , it wil l
beh oove h im d il igen t ly to del ibera te a nd exam in e , i f th e decla ra t ion s
of t h e jurors con ta in in t h em selves t h e t rut h , a nd i f t h eir judgm en t

h a s been just or fa tuous , lest it sh ou ld h appen t h a t if h e a s judge
sh ould fol low t h eir decla ra t ion s a nd t h eir judgm en t , h e sh ou ld

m a ke a fa lse or a fa tuous judgm en t : for it is a fa lse a nd fa t uous
judgm en t , t h a t it m igh t be so a fa lse or fa tuous judgm en t , a s wil l be
expla ined m ore fully below in t rea t in g o f con vict ion s .

M IRROR OF JUST ICE S , ch a p . V , 1 , nos. 19 , 35 , 77 , 126 , 134 ,

19. I t is a n a buse t h a t just ices dr ive a lawfu l m a n to put h im self
upon h is coun t ry wh en h e offers to defend h im self a ga inst a n ap

prover by h is body .

35. I t is a n a buse to ch a rge t h e jurors to m a ke presen tm en t of

wron gs don e by n eigh bour to n eigh bour .

77 . I t is a n a buse t h a t wr its of a t t a in t a re n ot gra n ted in t h e

Ch a n cery with out d ifficu lty for t h e a t t a in t of a l l fa lse jurors , a s wel l
in a l l ot h er a ct ion s , person a l , rea l , or m ixed , a s in t h e pet ty a ssizes .

126 . I t is a n a buse t h a t t h ere is n o tr ia l by ba t t le in person a l
a ct ion s a s t h ere is in ca se of felony .

134 . I t is a n a buse to force jurors or wit nesses to say wh a t t h ey
do n ot kn ow by d ist ress o f h un ger a n d im pr isonm en t , wh en t h eir
verd ict is t h a t t h ey kn ow n ot h in g .

136. I t is a n a buse n ot to exam ine t h e jurors un t i l on e finds a t

lea st tw o o f t h em in agreem en t .
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BR ITTON , Bk . I , ch a p . 5 . Nich o ls
’

s t ra n sla t ion .

Afterw a rds let t h e jurors be ch a rged o f wh a t fa ct t h ey a re to

spea k t h e t rut h . A nd t h en let t h em go a nd con fer toget h er , a nd
be kept by a ba i liff , so t h a t n o on e spea k to t h em ; a nd i f a n y one

does so , or i f t h ere be a n y on e am on g t h em w h o is n ot sworn , let

h im be comm it ted to prison , a nd a l l t h e rest am erced for t h eir fol ly
in su fferin g it .

10 . I f t h ey ca n n ot a l l agree in one m ind , let t h em be sepa ra ted
a nd exam in ed w h y t h ey ca n n ot a gree ; a nd i f t h e grea ter pa rt o f
t h em kn ow t h e t rut h a nd t h e ot h er pa rt do n ot , judgm en t sh a l l be

a ccord in g to t h e Opin ion o f t h e grea ter pa rt . And if th ey decla re
upon t h eir oa t h s , t h a t t h ey kn ow n ot h in g of t h e fa ct , let o th ers be
ca l led w h o do kn ow it ; a n d if h e w h o put h im self on t h e first ln

quest wil l n ot put h im sel f on a n ew jury , let h im be rem a n ded ba ck
to pen a n ce t il l h e con sen ts t h ereto .

ANONYMOUS CASE , COMMON PLEAS , 1393 . (Yea r Book 21 a nd 22 ,

Edw . I . , Th a yer ’

s t ra n sla t ion .

Roubery (J . to t h e a ssise) : How say you h e is n ext h eir ? Th e

a ssize : Beca use h e w a s born a nd begot ten o f t h e sam e fa t h er a nd

t h e sam e m ot h er , a n d h is fa th er on h is dea t h -bed a ckn owledged t h a t
h e w a s h is son a nd h eir . Roubery You sh a l l tel l us in

a n ot h er w ay h ow h e is n ext h eir or be sh ut up wit h out m ea t or

dr in k t i l l tom orrow m orn in g . And t h en t h ey sa id h e w a s born
before th e cerem ony , but a fter t h e bet rot h a l .

ANONYMOUS CASE L I B . ASS I SARUM , 41 , 1 1 , 1367 . Th a yer ’

s t ra n s

la t ion .

I n a n ot h er a ssise before t h e sam e just ices a t North ampton , t h e

a ssise w a s sworn ; a n d t h ey were a l l agreed but on e , w h o wou ld n ot

a gree wit h t h e xi , a nd a fterwa rds th ey were rem a nded , a nd re

m a in ed a l l day a nd t h e n ext day wit h out ea t ing or dr in kin g , a nd

a fterwa rds t h e just ices dem a nded of h im i f h e would a gree with
h is com pa n ion s , a nd h e sa id n ever , for h e would die first in pr ison .

Wh erefore t h ey took t h e verd ict of t h e xi a nd comm a nded h im to

pr ison . An d upon t h is a d ay w a s given in t h e Comm on Ben ch on

th e m a t ter of t h e verd ict . K irketon (coun sel for pla in t iff) prayed
judgm en t on t h e verdict , etc . Th orpe (C . J .) sa id th ey were a l l

agreed t h a t t h is w as n ot a verd ict ta ken from xi a nd t h a t a verd ict
cou ld n ot be t a ken from xi . But Kirketon told h ow Wil lough by

(J.) in t respa ss took t h e verd ict of xi a nd sen t t h e twelfth to prison
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a n d t h e a t ta in t w a s sued a ga in st thexi . a nd a lso W. Th orpe (J.)
in a n a ssise o f t h e xx yea r of t h e presen t kin g ( 1345) took verd ict
of xi . Th orpe (C . Th a t is n o examp le to us , for t h ey were

grea t ly reproved for t h is. And a fterw a rds by a ssen t of

a l l t h e just ices it w a s h eld t h a t t h is w a s n ot a verd ict , wh erefore
judgmen t w a s t h a t t h e pa n el be qua sh ed a nd n ul l , a nd t h a t h e t h a t

w a s in pr ison be del ivered . Note t h a t t h e just ices sa id
t h a t t h ey ough t to h ave ca rr ied t h e a ssise with t h em in a ca r t un t i l

t h ey were a greed .

FORTE SCUE , DE LAUD I BUS LE GUM ANGLIAE , ch a ps . 25 , 26 (a bou t
Am os

’

s tra n sla t ion .

25 . Wh en soever t h e pa rt ies con tend in g in t h e Kin g
’

s Courts a re
come to t h e issue of t h e Plea , upon t h e m a t ter of fa ct , t h e just ices
for t h w ith ,

by virtue of t h e Kin g
’

s wr it , write to t h e sh er iff of t h e
coun ty , wh ere t h e fa ct is supposed to be , t h a t h ew ould cause to com e

before t h em , a t a certa in d ay , by t h em a ppo in ted , twelve good
a n d lawfu l m en o f t h e n eigh borh ood , wh ere t h e fa ct is supposed ,

w h o sta nd in n o rela t ion to e it h er of t h e pa rt ies w h o a re a t issue ,

in order t o en qu ire a nd kn ow -upon t h eir oa t h s, i f t h e fa ct be so a s

on e of t h e pa rt ies a lleges , or wh et h er it be as t h e ot h er con ten ds it ,

wit h h im . At wh ich d ay t h e sh eriff sh a ll m a ke return of t h e sa id
writ before t h e same Just ices , with a pa n el of t h e n am es of t h em

wh om h e h ad summoned for t h a t purpose . I n ca se t h ey a ppea r ,

eit h er pa rty m ay ch a l len ge t h e a rray , a n d a l lege t h a t t h e Sh er iff
h a d a cted t h erein pa rt ia l ly , a nd in favor of t h e ot h er pa rty , (viz .)
by summ on in g such a s a re too m uch pa rt ies in t h e ca use a nd n ot

ind ifferen t ; wh ich except ion , i f it be found t o be t rue upon th e oa th
of t w o m en o f t h e sam e pa n el pitch ed on by t h e Just ices , t h e pa nel
sh a l l imm ed ia tely be qua sh ed a nd t h en t h e Just ices sh a l l wr ite to
t h e Coroners of t h e sam e Coun ty , to m a ke a n ew pa n el ; in ca se
t h a t l ikewise sh ou ld be excepted aga in st , a nd be m ade to a ppea r to
be corrupt a nd vicious , t h is pa n el a lso be qua sh ed . Th en t h e jus
t ices sh a l l ch oose t w o c lerks of t h e court , or oth ers o f t h e same

coun ty , w h o , sit t in g in t h e court , sh a l l upon t h eir oa th s , m a ke a n

ind ifferen t pa nel , wh ich sh a l l be excepted to by n eit h er of t h e pa r
t ies ; but bein g so im pa nel led a nd a ppea ring in Court , eit h er pa rty
m ay except a ga in st a ny pa rt icu la r person ; a s h e m ay a t a l l t imes ,
a nd in a ll ca ses , by a l leging t h a t t h e person so im pa n el led is of kin ,

eit h er by blood or a ffin ity to t h e oth er pa rty ; or in some such pa r
t icu la r in terest , a s h e ca n n ot be deemed a n ind iff eren t person to
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Coun sel , in presen ce of t h e court , sh a l l decla re a n d lay open to

th e Jury a l l a nd sin gula r t h e m a t ters a nd eviden ces wh ereby th ey
t h in k t h ey m ay be a ble to in form t h e Court con cern in g th e truth
of th e poin t in quest ion ; a fter wh ich ea ch of t h e pa rt ies h a s a

l iberty to produce before th e Court a l l such wit nesses a s th ey
plea se , or ca n get to appea r on th eir beh a l f ; w h o bein g ch a rged
upon t h eir oa th s, sh a l l give in eviden ce a l l th a t t h ey kn ow con

cern in g t h e t ruth of t h e fa ct , con cern in g wh ich t h e pa rt ies a re a t

issue : a nd , i f n ecessity so require , t h e wit n esses m ay be h ea rd a nd

exam in ed a pa rt , t i l l th ey sh a l l h ave deposed a l l th a t t h ey h ave to

give in eviden ce , so th a t wh a t t h e on e h a s decla red sh a l l n ot in form
or induce a n ot h er witn ess of t h e sam e side to give h is eviden ce in th e
sam e words or to t h e very sam e effect . Th e wh ole of t h e evidence
being gone t h rough , t h e Jurors sh a l l con fer togeth er , a t th eir plea s
u re

, a s t h ey sh a l l th in k m ost conven ien t , upon t h e t ruth of t h e

issue before t h em ; with a sm uch del ibera t ion a nd leisure a s th ey ca n
wel l desire , bein g a ll t h e wh ile in t h e keepin g o f a n officer of t h e

Court , ‘ in a pla ce a ssign ed to t h em for t h a t purpose , lest a n yone
sh ould a t tempt by ind irect m et h ods to in fluen ce th em a s to th eir
Opin ion , wh ich t h ey a re to give in t h e court . La st ly , th ey a re to

return in to t h e court a nd cert i fy t h e Just ices upon t h e t ruth of

t h e issue so join ed in t h e presen ce of th e pa rt ies (if th ey plea se to
be presen t ) , pa rt icu la rly t h e person w h o is pla in t iff in th e ca use ;
wh a t th e Jurors sh a l l so cert ify in th e Laws of En gla nd is ca l led
t h e verd ict . I n pursua n ce of wh ich verd ict , th e Just ices sh a l l

ren der a nd form t h eir judgm en t . Notwit h st a nd in g i f t h e pa rty
aga inst wh om such verd ict is obt a ined , com pla in t h a t h e is th ereby
a ggr ieved , h e m ay sue out a wr it of At ta in t both a ga in st th e

Jury a nd a lso aga in st t h e pa rty w h o obta ined ; in virtue of wh ich ,

i f it be found upon t h e oa t h of twen ty-four m en (return ed in m a n ner

before observed , ch osen a nd sworn in due form of la w , w h o ough t

to h a ve m uch bet ter esta tes t h a n t h ose w h o were first return ed

a nd sworn ) , t h a t th ose , w h o were of t h e origin a l pa nel a nd sworn t o
t ry t h e fa ct , h ave given a verd ict con tra ry to eviden ce , a nd t h eir
oa t h ; every on e of t h e first Jury sh a l l be comm it ted t o t h e publ ic
ga o l , t h eir goods sh a l l be con fisca ted , th eir possession s seized in to
th e kin g

’

s h a nds , t h eir h a bita t ion s a nd h ouses sh a l l be pul led down ,

th eir wood- la nds Sh a l l be fel led , t h eir m eadows sh a l l be plowed up
a nd t h ey t h em selves ever t h en ceforwa rd be esteemed , in t h e eye of

t h e la w , in fam ous , a nd in n o ca sewh a tsoever a re t h ey to be adm itted
to give eviden ce in a ny Court or Record ; t h e pa rty w h o suffered
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in t h e form er t r ia l , sh a l l be restored to everyth ing t h ey gave a ga in st
h im

, t h rough occa sion o f such t h eir fa lse verd ict ; a nd w h o t h en

(t h ough h e sh ould h ave n o rega rd to con scien ce or h onesty) bein g
so ch a rged upon h is oa t h w ould n ot decla re t h e t rut h from t h e ba re
a ppreh en sion s a nd sh am e of so h ea vy a pun ishm en t , a n d t h e very

grea t in fam y wh ich a ttends a con tra ry beh avior ? An d if , perh aps ,
on e or m ore am on g t h em sh ould be so un t h in kin g or da r in g a s t o

prost itute t h eir ow n ch a racter , yet t h e rest o f t h e Jurors , prob
a b ly w ou ld set a bet ter va lue on , t h eir reput a t ion s t h a n suffer
eit h er t h eir good n am e or possession s to be destroyed a n d seized
in such a m a n ner ; n ow , is n ot t h is m et h od of com in g a t t h e t rut h

bet ter a nd m ore effectua l t h a n t h a t w ay of proceed in g ,
wh ich t h e

Civil Laws prescribe? No on e
’

s ca use or r igh t is , in t h is ca se , lost ,

eith er by dea t h or fa ilu re o f wit nesses. Th e Jurors return ed a re

wel l kn own , t h ey a re n ot in fer ior in con d it ion ; n eit h er st ra n gers ,

n or people o f un cert a in ch a ra cters , wh ose c ircum st a n ces or preju

d ices m ay be un kn own . Th e wit n esses jurors] a re o f t h e

n eigh borh ood , a ble to l ive of t h em selves , of good reputa t ion a nd

un except ion a ble ch a ra cters , n ot brough t before th e Court by eit h er
of t h e pa rt ies, bu t ch osen a nd return ed by a proper officer , a wort h y ,

d isin terested a nd ind ifferen t person , a nd obl iged under a pen a lty to
a ppea r upon t h e t r ia l . Th ey a re wel l a cqua in ted with a ll t h e fa cts,
wh ich t h e eviden ces depose , a nd wit h t h eir severa l ch a ra cters. Wh a t
n eed m ore of words? Th ere is n ot h in g om it ted wh ich ca n d iscover
t h e t rut h of t h e ca se a t issue , n ot h ing wh ich ca n in a ny respect be
con cea led from , or un kn own to a Jury , w h o a re so a ppoin ted a nd

returned , I say , a s fa r a s it is possible for t h e w it of m a n to devise .

ANONYMOUS CASE , COMMON PLEAS , 1514 ( 1 Dyer ,
Note ,

Th a t in Hil l . Term 6 . H . 8 . Rot . 358 it w a s a l leged in a rrest

o f t h e verd ict a t n isi prius , t h a t t h e jurors ea t a n d d ra n k : a nd it

w a s found , upon exam in a t ion , t h a t t h ey were a greed before a nd

wh en t h ey cam e ba ck to give th eir verd ict , th ey sa w Rede , Ch ief
Just ice , go ing on t h e w ay t o see a n a ffray , a nd t h ey fo llowed h im ,

a n d in go in g , t h ey sa w a cup a nd dra n k out of it ; a nd for t h is ,
t h ey were fin ed ea ch forty pen ce ; a nd t h e p la in t iff h a d judgmen t

upon t h e verd ict ; a nd error brough t upon it .

STATUTE OF 23 HE NRY VI I I , ch a p . I I I
An a ct a ga in st perjury a nd un true verd icts.

Th e King our sovereign Lord of h is m ost goodly a nd gra cious

d isposit ion , ca l l in g to h is rem em bra n ce h ow t h a t per jury in t h is
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la nd is in m a n ifold ca uses by un rea son a ble m ea n s detest ably used ,

to t h e dish erit a nce , a nd grea t dam a ge of m a ny a nd grea t n um bers
of h is subjects well -d isposed , a nd to t h e m ost h igh d isplea sure of

Alm igh ty God , th e good sta tutes aga in st a l l officers h avin g return o f

wr its a nd t h eir deput ies , m a king pa n els pa rt ia l ly for rewa rds to
th em given , a ga in st un lawful m a in t a in ers , em bra cers , a nd jurors,
a n d aga in st jurors un t ru ly giving th eir verd ict n otwith st a ndin g ;
for reform a t ion wh ereof , a nd fora sm uch a s t h e la te n oble King
Hen ry t h e Seven t h provided rem edy for t h e sam e by a s t a tute

m ade in t h e eleven t h yea r of h is reign , wh ich st a tute is n ow

expired :
I I . Be it t h erefore n ow en acted by t h e Kin g our sovereign Lord ,

a n d t h e lords spir itua l a n d tem pora l , a nd t h e comm on s in t h is
presen t pa r l iam en t a ssem bled , a nd by a uth or ity of t h e sam e , Th a t
upon every un true verd ict h erea fter given betwixt pa rty a nd pa rty ,
in a ny su it , pla in t , or dem a nd , before a n y just ices, or judges of

record ,
wh ere th e t h ing in dem a nd , a nd verd ict t h ereupon given ,

extendeth to t h e va lue of xl . li. a nd con cern et h n ot t h e jeopa rdy
of m a n

’

s l ife , to t h e pa rty gr ieved by t h e sam e verd ict sh a ll h ave
a wr it of a t ta in t a ga in st every person h erea fter so givin g a n un t rue

verd ict , a nd every of t h em , a nd a ga in st t h e pa rty w h ich sh a ll

h ave judgm en t upon t h e sam e verd ict . (2) a nd th a t in t h e sam e

a t ta in t t h ere sh a l l be awa rded a ga in st t h e pet it jury , t h e pa rty a nd

t h e gra nd jury , summ on s , resumm on s , a nd d istress in fin ite , wh ich

gra nd jury sh a l l be of l ike n um ber a s t h e gra nd jury is n ow in

a t t a in t , a nd every of t h em t h a t sh a l l pa ss in th e sam e , sh a l l h ave
la nds a nd ten em en ts to t h e va lue of twen ty m a rks by t h e yea r of
freeh o ld , out of t h e a n cien t dem ea n ; (3) a nd Upon t h e d istress ,
wh ich sh a l l be del ivered of record upon t h e sam e , open proclam a

t ion to be m ade in t h e court t h ere ; (4) t h e d ist ress sh a l l be awa rded
m ore th a n fifteen da ys a fore t h e return of t h e sa id d ist ress , a nd '

every such d ist ress sh a l l be m a de upon t h e la nd of every of t h e

sa id gra nd jury , a s in ot h er d istresses is a nd h a t h been used ; (5)
a nd if th e sa id pa rty defen da n t , or t h e pet it jurors , or a ny of th em ,

a ppea r n ot upon th e dist ress, t h en t h e gra nd jury to b e t aken
a ga in st th em a nd every of th em th a t sh a l l so m a ke defa ult ; (6)
a nd i f a ny of t h e sa id pet it jury a ppea r , th en th e pa rty com pla in an t
in t h a t beh a l f sh a l l a ssign t h e fa lse serem en t of t h e first verd ict
un tru ly given , wh ereun to t h ey of t h e pet it jury sh a ll h ave no

a n swer , i f t h ey be th e sam e person s, a nd th e w rit process , return

a nd a ssignmen t good a nd lawful except th a t t h e dem a nda n t or
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person a l , a s debt , t respa ss , a n d oth er l ike , wh ich sh a ll be under

th e va lue of xl . 11. t h a t t h en t h e pa rty gr ieved sh a l l h ave a t t a in t ,
w ith such process a n d plea s a s is a fore reh ea rsed , a nd delays to be
ta ken away , a s is a fore rem em bered ; (2) except t h a t in t h is ca se

of a t ta in t , every person of t h e gra nd jury t h a t m ay d ispend v . m a rks
by th e yea r of freeh old out of a n cien t dem ea n , or is wor th a n h un

dred m a rks of goods a nd ch a t tels , sh a l l be a ble to pa ss in t h e same

a tt a in t . (3) An d i f t h e pet it jury be a t ta in ted , t h a t t h en t h ey sh a l l
in t h is ca se o f a t t a in t every of t h em to forfeit v . li. wh ereof on e
h a l f sh a l l be to th e Kin g , a nd t h e ot h er h a l f to t h e pa rty , a fter
th e form a fore reh ea rsed , a nd over t h a t to m a ke fin e a nd ra n som by
t h e d iscret ion o f t h e just ices , a s is a foresa id .

VI I . And i f t h ere be n ot person s of such su fficien cy wit h in t h e
sh ire or pla ce wh ere a ny of t h e sa id a t t a in ts sh a ll be t a ken , a s m ay

pa ss in to t h e sam e , be it orda ined by t h e a ut h ority a bovesa id ,

Th a t t h en on e Ta les sh a ll be awa rded in to t h e sh ire n ext a djoin in g ,

by t h e d iscret ion of t h e just ices a fore wh om t h e sam e a t t a in ts
sh a l l be t aken , wh ich sh a l l be wa rn ed to a ppea r upon l ike pa in s
a s a foresa id , a nd en a b led t o pa ss in t h e sa id a t t a in ts , a s i f t h ey
were dwel l in g in t h e sh ire wh ere t h e sam e a t t a in t sh a l l be t a ken .

(2) And t h a t t h e sam e laws , a ct ion a nd rem edy orda in ed by t h is
presen t a ct , be kept for a nd to a l l t h em t h a t sh a l l be gr ieved by such
un t rue verd icts of a ny in h erita n ce in descen t , reversion , rem a inder ,
or of a ny freeh old in reversion or rem a inder . (3) And if t h e pa rty
in a t t a in t given by t h is a ct be n on suit , or t h e sam e d iscon t in ue ,

t h a t t h en t h e same pa r ty so n onsu it , or so d iscon t in uin g t h e sa id
a t t a in t , m a ke fine a nd ra n som by t h e d iscret ion of t h e just ices a fore
wh om th e sa id a t ta in t sh a ll be t a ken a nd depend in g .

VI I I . An d t h a t a l l a t t a in t s h erea fter to be t a ken , sh a l l be t a ken
a fore t h e Kin g in h is ben ch , or a fore t h e just ices of t h e common

pla ce , a nd n on e in ot h er courts ; (2) a nd t h a t n isi prius sh a l l be

gra n ted by d iscret ion of th e just ices upon t h e d istress ; (3) a nd
every o f t h e sa id pet it jury m ay a ppea r , a n d a n swer by a t torn ey in
th e sa id a t t a in t ; (4) a nd t h a t t h e m o iety of t h e sa id forfeiture
of t h e pet it jury sh a l l be levied to t h e use of our sovereign Lord
t h e Kin g by capios a d sa tisf a cien dum , or fieri f a c

’

or elegit, or by
a ct ion of debt a ga in st every person of t h e pet it jury so forfeit in g ,

a nd a ga in st h is executors a nd adm in ist ra tors , h a vin g t h en suffi

cien t goods o f th eir sa id testa tor n ot adm in istred , a nd t h e ot h er

m oiety sh a l l by l ike p rocess be levied to th e use of t h e pa r ty t h a t
suet h a ny a t ta in t given by t h is a ct a ga in st every of t h e sa id pet it
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jury a nd h is executors or adm in istra tors , h a vin g t h en sufficien cy
of goods , a s is a foresa id , n ot adm in istred ; (5) th is a ct , a nd execu

t ion t h ereof to be h ad , a nd l ike judgm en t for t h e pa rty defenda n t
or ten a n t , to be d isch a rged of rest itut ion , a s a fore t h is presen t a ct
in ca se of a gra nd a t t a in t h a th been used ; (6) a n d if t h ere be d ivers
pla in t iff s or dem a nd a n ts in a t t a in t , t h a t t h e n on su it or release o f

a n y o f t h em sh a l l n ot be in a n y wise h iirt ful or prej ud icia l to t h e
residue , but t h a t t h ey a nd every o f th em in such ca ses m ay be

summ oned a nd severed , l ike a s it is used wh en th ere be d ivers
dem a nda n ts in a ct ions rea l .

ANONYMOUS CASE , COMMON PLEAS , 1562 (2 Dyer , 218a ) .
A juror fin ed in Ba n c , w h o a t t h e a ssizes h avin g ea ten would n ot

a gree with h is fel lows , th ough on bein g sen t ba ck h e did a gr ee ,

a n d t h e verd ict a l lowed .

ANONYMOUS CASE , COMMON PLEAS , 1579 (3 Dyer ,
At t a in t brough t in t h e Comm on Ben ch upon a fa lse verd ict

g iven in B . R . upon a n in form a t ion of usury : a nd t h e pla in t iff w a s

a pr ison er in th e Ma rsh a lsea in execut ion for t h e pen a lty 3 . a s well
for t h e p la in t iff t h e in form er , a s for t h e Lady t h e Queen . And a

wr it of m a inpr ise with sufficien t surety , came from t h e Ch a n cel lor
d irect ed to t h e Just ices of C . B . t o en la rge t h e pr isoner for t h e
prosecut ion of h is a t ta in t , a nd to etc . , i f etc . , a n d a w r it w a s d irected
out of C . B . to t h e m a rsh a l to h ave t h e body wit h t h e ca use on such

a day , etc . And t h e m arsh a l d id n ot come upon t h e wr it , Wh ere
fore h e w a s am erced in t h e la st Term forty pounds. And n ow t h is
Term a n ew wr it w a s awa rded on pa in of on e h undred m a rks,
d irected to t h e m a rsh a l , etc . , w h o returned , t h a t t h e pr ison er
w as in execut ion for t h e debt , recovered a s wel l for th e Lady th e
Queen , a s for t h e pa rty ; a nd t h erefore wit h out a specia l precept
or wa rra n t from t h e Court of B . R . h e could n ot , n or would h ave
h im in C . B. , etc . But yet a t len gth h e produced t h e body , etc.

Memora ndum , T h a t in th e pr in cipa l case a foresa id it w a s m uch
doubted , Wh et h er t h e recogn iza n ce of t h e m a in pernors sh ould be

m ade copula t ive or d isj un ct ive , s. to render t h e body to th e pr ison
of t h e Lady t h e Queen , or to sa t isfy t h e sum in t h e condem n a t ion ,

n otwith standing t h e copula t ive words in t h e wr it . And a t

len gt h it w a s resolved in t h is Term by t h e Just ices, t h a t a s wel l

for th e discouragem en t of su itors in t h e a tta in t , w h o a re in execu

t ion by t h e tr ia l by verd ict , a s by reason of t h e wa rra n t to th e
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Just ices, wh ich com preh ends a copu la t ive , t h e bet ter preceden t is
to fol low t h a t . Wh erefore t h e pla in t iff w a s comm it ted to t h e

Fleet for th e execut ion , with out finding a ny m a inpr ise : a nd by

th e leave of t h e Court h e sh a l l be su ffered wit h a keeper to go to
h is coun sel wit h instruct ion s to prosecute t h e a t ta in t , etc . And in

n ext Tr in . Term t h e a t t a in t pa ssed a ga in st t h e pla in t iff a ffirm ing t h e
first verdict .

COKE ON LITTLE TON , 155o
“

Q uad f a cio t 1 2 l iberos et lega les h om in es de vicin eto , etc.

Albeit t h e words of t h e writ be duodecim , yet by a n cien t course
t h e sh erife must return 24 ; a nd t h is is for expedit ion of just ice :
for if 12 onely be returned , no m a n sh ould h ave a full jury a ppea r ,
or be sworn in respect of ch a l lenges, wit h out a ta les , wh ich sh ould

be a grea t delay of t rya l ls. So a s in th is ca se , usage a nd a n t ien t
course m aketh la w . And it seemeth to m e , th a t t h e la w in t h is
ca se del igh tet h h erselfe in t h e n um ber of 12 ; for t h ere m ust n ot

on ely be 12 j urors for t h e t rya l l of m a t ters of fa ct , but 12 judges
of a n cien t t im e for t rya l l of m a t ters of la w in th eE xch equer Ch am

ber . Also for m a t ters of sta te t h ere were in a n cien t t im e twelve
Coun sel lors of Sta te. He t h a t w a geth h is la w m ust h ave eleven

oth ers w ith h im ,
wh ich t h inke h e says true . And t h a t n umber of

tw elve is m uch respected in h oly w rit, a s 12 a postles, 12 ston es , 12

tribes , etc.

BUSH EL ’

S CASE , COMMON PLEAS , 1670 . (Va ugh a n ,

Th e Kin g
’

s wr it of Ha bea s Corpus issued out of t h is
court , d irected to t h e t h en sh er iff s of London , to h ave t h e body of

Edwa rd Bush el , by t h em deta ined in pr ison , toget h er with t h e d ay
a nd ca use of h is capt ion a nd deten t ion , on Fr ida y t h en n ext fol low
in g , before t h is Court , to do a nd re ceive a s th e court sh a l l con sider .

[Va ugh a n , C . J . del ivered t h e opin ion of t h e court from wh ich
t h e fol lowin g extra cts a re ta ken
I n th e presen t ca se it is returned t h a t t h e pr isoner , bein g jm y

m an , am on g oth ers ch a rged a t th e session court a t t h e old Ba ily ,

to try t h e issue between t h e King and Pen n a nd Mead , upon t h e

ind ictmen t for a ssem bl in g un lawful ly a nd tumultuously , did a ga in st
t h e ful l a nd m a n ifest eviden ce Open ly given in court , a cquit t h e
prisoners ind icted in con tem pt of t h e Kin g , etc .

Th e verd ict o f a jury , a nd eviden ce of a wit ness a re very d iff er
en t t h in gs , in t h e t rut h a nd fa lseh ood of t h em . A witness swea rs
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n ea rer kn owledge of th e fa ct t h a n th ose of th e Vicin age in gen era l ?
To w h a t en d a re t h ey ch a l len ged so scrupu lously to t h e a rray a nd

pol l ? To w h a t end m ust t h ey h ave such a certa in freeh old , a nd be

probi 69’ lega les h omin es, a nd n ot of a ffin ity w ith th e pa rt ies con
cern ed ? To wh a t end m ust t h ey h ave in m a n y ca ses t h e view for

th eir exa cter in form a t ion ch iefly ? To w h a t end m ust t h ey undergo
t h e h eavy pun ishm en t of th e villa n ous judgm en t , if a fter a l l th is
t h ey im pl icit ly m ust g ive a verd ict by th e d icta tes a nd a uth or ity
of a n ot h er m a n , under pa in o f fin es a nd im pr isonm en t , w h en sworn
to do it a ccord ing to t h e best o f t h eir kn owledge ? A m a n ca n n ot
see by a noth er ’

s eye , n or h ear by a n ot h er
’

s ea r , n o m ore ca n a m a n

con clude or in fer th e th ing to be resolved by a n ot h er
’

s un der

st a nd in g or rea son ing ; a nd th ough t h e verd ict be r igh t th e jury give ,

yet t h ey being n ot a ssured it is so from t h eir ow n underst a n d ing ,

a re forsworn , a t lea st in f oro con scien tia e. 9. I t is a bsurd a jury
sh ou ld be fin ed by t h e judge for n ot go in g a ga in st t h eir eviden ce ,

wh en h e w h o fineth kn ows n ot w h a t it is ; a s w h ere a jury find

w it h ou t eviden ce in court on eit h er side . So i f th e jury find upon
t h eir kn owledge , a s t h e course is if th e defenda n t plead solvit a d

diem to a bon d proved , a nd offers n o proo f. Th e jury is d irected
to find for t h e pla in t iff , un less th ey kn ow paym en t w as m ade of

t h eir ow n knowledge , a ccord ing to t h e p lea . And it is a bsurd to

fin e a jury for find in g a ga in st t h eir eviden ce , w h en t h e judge knows
but pa rt of it ; for t h e bet ter a n d grea ter pa rt of t h e eviden ce m ay

be wh o lly un kn ow n to h im . [Th e jurors were d isch a rged ]

WOOD v . GUNSTON , UPPE R BE NCH , 1655. (Style ,
Wood brough t a n a ct ion upon t h e ca se a ga in st Gun ston for

speaking of sca nda lous w ords of h im ; a nd am ongst ot h er w ords ,

for ca ll ing h im a Traytor , a nd obteyns a verd ict a ga in st h im a t th e

Ba r , w h erein t h e jury gave 150015 dam a ges. Upon t h e supposit ion
t h a t t h e d am a ges w ere excessive , a nd t h a t th e jury did favour t h e
Pla in t iff , th e Defenda n t m oved for a n ew t rya l . But Sergea n t
Mayn a rd opposed it , a nd sa id t h a t a fter a verd ict t h e pa rt ia l ity o f

t h e Jury ough t n ot to be quest ioned , n or is t h ere a ny Presiden ts
for it in our Books of th e La w , a nd it wou ld be of d a n gerous con se

quen ce i f it sh ould be suffered , a nd th e grea t n ess of t h e dam ages

given ca n be n o ca use for a new trya l , but i f it were , t h e dam ages

a re n ot h ere excessive , i f t h e w ords spoken be w ell con sidered , for

t h ey tend to take away th e Pla in t iff ’s est a te , a nd h is l ife. Windh am ,

on th e oth er side , pressed for a n ew trya l , a nd sa id it w a s a pa cked
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busin ess, else th ere cou ld n ot h ave been so grea t dam ages , a nd
th e Court h a th power in ext ra ord in a ry ca ses, such a s t h is is , to
gra n t a n ew trya l . Glyn , Ch ief Just ice . I t is in t h e d iscret ion
of t h e Court in som e ca ses to gra n t a n ew trya l , but t h is m ust be a

jud icia l , a nd n ot a n a rbitra ry , d iscret ion a nd it is frequen t in our

Books for t h e Court to t ake n ot ice of m isca rr ia ges of Jur ies , a nd to

gra n t n ew t rya ls upon t h em , a nd it is for t h e peop le
’

s ben efit t h a t
it sh ould be so , for a Jury m ay som et im es by ind irect dea l in gs be
m oved to side with one pa rt y a nd n ot be ind ifferen t betwixt t h em ,

but it ca n n ot be so in tended of t h e Court ; wh erefore let t h ere be
a n ew t rya l t h e n ext term , a nd t h e Defenda n t sh a l l pay ful l costs ,

a nd t h e judgm en t to be upon t h is Verd ict to st a nd for secur ity to
pay wh a t sh a l l be recovered upon t h e n ext verd ict .

H IK ’ I‘ v . GOATS , KING
’

S BE NCH , 1615. (1 Rol le ,

Sir Ba pt ist H ixt h ad judgm en t in t h e Comm on Plea s a ga in st
Goa ts a nd Fleetwood , a nd n ow on wr it of error it w a s a ssign ed for
error t h a t t h e coven a n t a l leged w a s t h a t wh erea s a ba rga in w a s

m ade for cert a in la nd between t h e pla in t iff a nd defenda n t s , t h e
defen da n t coven a n ted t h a t i f t h ere were n ot so m a ny a cres upon
t h e m ea sure as t h e defenda n t h ad sa id to t h e pla in t iff th a t th e la nd
sold am oun ted to , t h a t h e wou ld repay 1 1 l . for ea ch a cre wh ich
la cked of t h e n um ber , a nd a l leged t h a t upon t h e m ea sure so m a ny
a cres in certa in were la ckin g a s am oun ted a t 1 1 1. a n a cre to

700 l . , a nd t h e issue w a s wh eth er t h ey were la ckin g , a nd t h e jury
found for t h e p la in t iff a nd gave 400 l . dam a ges . Croke (of coun sel
for pla in t iff in error) : I t seem s t h a t th is issue is repugn a n t , for
of n ecessity if so m a ny a cres were la ckin g a s t h e pla in t iff a l leged ,

t h ey ough t to find , 700 l . dam a ges, a nd i f t h ey do n ot find t h a t so

m a ny a re la ckin g , t h e verd ict ough t n ot to be foun d a ga in st t h e
pla in t iff . Coke (C . I t seem s to be good en ough , for t h ere

may be d ivers rea son s w h y in equ ity t h ey ough t n ot to give so m uch

dam age as t h is am oun t , for it seem s h ere t h a t t h e jurors a re ch a n
cel lors, a nd it seem s such verd ict is good in a n a ct ion on t h e ca se

beca use on ly dam ages a re to be recovered , but it is oth erwise wh ere
a debt is to be recovered , a nd j udgm en t w a s a ffirm ed by t h e court
a s to t h is poin t .

RAVENCROF T v . EYLE S , COMMON PLEAS , 1766. (2 Wilson ,

Ext ra ct from t h e opin ion of Wilm ot , C . J .

Th e qua n tum of dam a ges is n ot h in g to t h e purpose , for i f t h e
jury h a d power in t h is ca se to give dam ages , w e m ust n ow t a ke it
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t h a t t h ey h ave don e r igh t ; a nd I am of t h e opin ion t h a t t h e j ury
were n ot con fined t o give t h e exa ct dam ages in t h e fin a l judgm en t ,

but h ad a power a nd d iscret ion to a ssess wh a t dam ages t h ey th ough t
proper , for t h is bein g a n a ct ion upon t h e ca se , t h e dam ages were
tota l ly un certa in a nd a t la rge .

[Th is w a s a n a ct ion a ga in st a sh er iff for perm it t in g a n impris

on ed debtor to esca pe , so t h a t t h e pla in t iff lost t h e am oun t of h is

judgm en t aga in st t h e debtor ]

ALDE R v . KE IGHLEY , EXCHE QUE R OF PLEAS , 1846. (15 Meeson

Welsby ,

Th e lea rn ed judge in summ in g up , d irected t h e jury t h a t
t h e a ssign ees were en t it led to recover t h e 600 l . m in us t h e
100 l . a nd t h e d iscoun t Pollock . C . B . Th e quest ion
is , wh a t w as t h e con tra ct , a nd w a s it broken by t h e defenda n t ?

No doubt a l l quest ion s of dam a ges , a re , st r ict ly speakin g , for

t h e jury ; a nd h owever clea r a nd p la in m ay be t h e ru le o f la w on

wh ich t h e dam ages a re to be found , t h e a ct of find in g is for t h em .

But t h ere a re cer ta in esta bl ish ed rules a ccord in g to wh ich th ey
ough t to find ; a nd h ere t h ere is a clea r rule — t h a t t h e am oun t

wh ich would h ave been received i f t h e con t ra ct h ad been kept , is
th e m ea sure o f t h e dam age if t h e con tra ct is broken .

SE DGWICK , DAMAGE S ,

'

201— 2. (1 Ed .

I t is in t ruth but slowly , a nd a t com pa ra t ively a recen t per iod ,

t h a t t h e jury h a s relinquish ed its con trol over even a ct ion s of con

t ra ct , a nd t h a t a ny a pproa ch h a s been m ade to a fixed a nd lega l

m ea sure of dam a ge . But by degrees t h e sa luta ry pr in ciple h a s been
recogn ized , a nd it is n ow well set t led , t h a t in a l l a ct ion s of con tra ct

a nd in a l l ca ses o f tort wh ere n o evil m ot ive is ch a rged , t h e

am oun t of com pen sa t ion is to be regula ted by t h e d irect ion of t h e

court , a nd t h e ju ry ca n n ot subst itute t h eir va gue a nd a rbit ra ry
d iscret ion for t h e rules wh ich th e la w lays down .

WIGMORE , EVIDENCE , I , 8 .

Th e deta ils of t h e h istory of t h e ru les of eviden ce ca n best be
exam in ed wh i le con sider in g t h e pa rt icula r ru les ea ch in its pla ce .

But it is worth w h ile to not ice h ere summ a r ily t h e h istor ica l devel
opmen t of t h e gen era l system in its m a in fea tures , a nd t h e rela t ive
ch rono logy of t h e d ifferen t ru les. Som e n ot ion ca n t h us be ob

ta ined of t h e in fluen ce of certa in extern a l circum sta n ces on t h e
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a rad ica l ch a nge . Here en ter , very d irect ly , t h e possibil it ies of

our m odern system . With a l l t h e em ph a sis gradua l ly ca st upon
t h e wit nesses , t h eir words a nd t h eir docum en ts, t h e wh ole ques
t ion of adm issibil ity a r ises. On e first grea t con sequen ce is t h e

st ruggle between t h e n um er ica l or qua n t it a t ive
“

system , wh ich
ch a ra cter ized t h e ca non la w a nd st il l dom in a ted a l l ot h er m eth ods

of proof , a nd t h e un fet tered , system less jury t r ia l ; a nd it w a s n o t

for t w o cen turies th a t t h e n umerica l system w a s fin a l ly repu lsed .

An ot h er ca rd in a l quest ion n ow n ecessa r ily fa ced w a s t h a t of t h e

com peten cy of wit n esses ; a nd by t h e end o f t h e 15005 , t h e foun
da t ion s were la id for a l l t h e ru les of d isqua l ifica t ion wh ich pre

va iled t h en ceforwa rd for m ore t h a n t w o cen turies, a n d in pa rt
stil l rem a in . A t t h e sam e t ime , a n d ch iefly from a simple fa ilure
to d ifferen t ia te , m ost of t h e rules of privilege a nd privileged com

m un ica t ion were t h ereby brough t in to existen ce , a t lea st in em bryo .

Th e rule for a t torn eys , wh ich a lone stood upon its ow n ground ,

a lso belon gs h ere , t h ough its rea son s were n ewly con ceived a fter
t h e la pse of a cen tury . A t h ird grea t prin ciple , t h e r igh t to h ave
com pu lsory a t tenda n ce of wit nesses , m a rks t h e very begin n in g of

t h is per iod . Under t h e pr im it ive n ot ion s , t h is a l l rested upon
t h e vo lun t a ry a ct ion of one

’

s pa r t isa n s ; t h e ca l l in g of com purga
tors a nd documen ta ry a t testors , un der t h e o lder m eth ods of t ria l ,
w a s in effect , a m a t ter o f con t ra ct . But a s soon a s t h e ch ief rel ia n ce
came to be t h e wit n esses to t h e jurors , a nd t h e la t ter cea sed to a ct

on t h eir ow n kn owledge , t h e n ecessity for t h e provision of such
in form a t ion , com pu lsor ily i f n ot ot h erw ise , becam e imm ed ia tely
obvious. Th e idea progressed slowly ; it w a s en forced first for t h e
Crown , n ext for civi l pa rt ies ; a nd n ot un t il -t h e n ext per iod w a s

it con ceded t o a ccused person s. Th us w a s la id down in d irect ly
t h e gen era l prin ciple t h a t t h ere is n o privilege to refuse t o be a w it

ness ; to wh ich t h e ot h er ru les, a bove m en t ion ed , subsequen t ly
becam e con t ra sted a s except ion s. A fourth im porta n t prin ciple ,

wh ol ly independen t in origin , h ere a lso a rose a nd becam e fixed by
t h e end of t h is period , t h e privilege a ga in st self-crim in a t ion . Th e

crea ture , under a n oth er form , of t h e ca n on la w , in wh ich it h ad a

lon g h istory o f its ow n , it w a s t ra n sferred , under st ress o f pol it i
ca l turmo i l , in to t h e common l a w , a nd t h us , by a singula r con t ra st ,
cam e to be a m ost d ist in ct ive fea ture of our t r ia l system .

About t h e same per iod — t h e end of t h e 16005 a n equa l ly d is
t in ct ive fea ture , t h e ru le a ga in st usin g a n a ccused ’

s ch a ra cter ,
becam e set t led . Fin a l ly , t h e

“pa ro l eviden ce” rule en la rged its
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sc0pe , a nd came to in clude a l l writ ings and n ot m erely sea led docu
m en ts ; t h is developm en t , a nd t h e ena ctm en t of t h e sta tute of

frauds a n d perjuries , represen t a Specia l ph a se of t h ough t in th e

end of t h is period . I t ends, h owever , ra t h er with t h e Restora t ion
of 1660 t h a n wit h t h e Revolut ion of 1688 , or t h e la st yea rs of th e
cen tury ; for t h e n ota ble fea ture of it is t h a t t h e regen era t ing re

sults of t h e struggle aga inst th e a rbitra ry m eth ods of Jam es I a nd
Ch a r les I bega n to be felt a s ea r ly a s th e return of Ch a rles I I . Th e

m a rk o f t h e n ew per iod is seen a t th e Restora t ion . Just ice , on a ll

h a nds, t h en begin s to m end . Crud it ies wh ich Ma t th ew Ha le
perm it ted , un der t h e Comm onwea lt h , Scroggs refused , under Jam es

I I . Th e privilege a ga in st self-cr im in a t ion , th e rule for tw o witn esses
in trea son , a nd t h e ch a ra cter rule — t h ree la ndm a rks o f our la w

of eviden ce find th eir first ful l recogn it ion in th e la st days of

t h e Stua rts.

(4) A . D . 1700— 1790 . Tw o c ircumsta n ces n ow con tr ibuted in
dependen t ly to a furth er developm en t of t h e la w on tw o opposite
sides, its ph ilosoph y a nd its pra ct ica l efficien cy . On t h e on e h a nd

th e fina l esta blishm en t of th e r igh t o f cross-exam ina t ion by coun sel ,
a t th e begin n ing of t h e 17005 , ga ve to our la w o f eviden ce th e dis
t in ct ion of possessing t h e m ost effica cious exped ien t ever inven ted
for th e extra ct ion of t ruth (a lth ough , to be sure, like torture ,

‘

th a t grea t in strum en t of t h e con t inen ta l system , it is a lmost

equa l ly power ful for th e crea t ion of fa lse im pressions) . A nota ble
con sequen ce w a s t h a t by th e m ult ipl ica t ion of ora l in terroga t ion
a t tr ia ls th e rules of eviden ce were n ow developed in det a il upon
such topics a s n a tura l ly came in to n ew prom in en ce. A l l t h rough

t h e 17005 th is expa n sion proceeded , th ough slowly . On t h e oth er

h a nd t h e a lready exist ing m a ter ia l bega n n ow to be trea ted in
doctr in a l form . Th e first trea t ise on t h e la w of eviden ce w a s t h a t

of Ch ief Ba ron Gilbert , n ot pub lish ed t il l a fter h is dea t h in 1726.

About t h e same t im e t h e a br idgm en ts of Ba con a nd of Comyns

gave m a n y pages to t h e t it le of Eviden ce ; but n o oth er t rea t ise

appea red for a qua rter of a cen tury , wh en t h e n otes of Mr . J .

Ba th urst (la ter , Lord Ch an cel lor ) were pr in ted , under t h e sign i

fica n t t it le of th e
“Th eory of Evidence. But th is propounding

of a system w as a s yet ch iefly t h e n a tura l cu lm in a t ion of th e prior
cen tury ’

s work , a nd w a s independen t of th e expa nsion of prae

t ice n ow going on . I n Gi lbert ’

s book , for exam ple, even in th e fifth

edit ion of 1788, t h ere a re in a l l , out of t h e t h ree h undred pages ,
l ess t h an five con cern ed wit h t h e new topics brough t up by t h e
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pra ct ice of cross—exam in a t ion ; in Ba t h urst
’

s t rea t ise (by t h is t ime

em bodied in h is n eph ew Bul ler ’

s
“Tr ia ls a t Nisi Pr ius” ) t h e n um

ber is h a rdly m ore ; B lackstone
’

s Comm en t a r ies , in 1768 , ot h er

wise so ful l , a re h ere equa l ly ba rren . Th e m ost n ot a ble result of t h ese

d isqu isit ion s , on t h e t h eoret ica l side , w as t h e esta bl ishm en t of

th e
“best eviden ce” doct r in e , wh ich dom in a ted t h e la w for n ea r ly

a cen tury la ter . But t h is very doct rin e tended to preserve a gen

era l con sciousness of t h e supposed sim pl icity a nd n a rrowness of

compa ss of t h e la w of eviden ce . As la te a s t h e very end of t h e

cen tury , Mr . Burke cou ld a rgue down t h e rules of eviden ce wh en
a t tem pted to be en forced upon t h e House of Lords a t Wa rren

Ha st in gs
’

t ria l , a nd r id icu le t h em a s pet ty a nd in con sidera ble .

But , n on e t h e less , th e pra ct ice h ad m a ter ia l ly expa nded during
h is lifet im e . I n t h is period , besides t h e ru les for im pea ch m en t

a nd corrobora t ion o f witnesses (wh ich were due ch iefly to t h e de

velopm en t of cross-exam in a t ion ) , a re to be reckon ed a lso t h e or igin s
of t h e rules for con fession s, for lead in g quest ion s , a nd for t h e order

of test imony . Th e va r ious prin ciples a ffect ing docum en ts

such a s t h e a ut h or iza t ion of cert ified (or office) copies a nd t h e con

dit ion s d ispen sin g from t h e product ion of origin a ls — n ow a lso

received t h eir gen era l a nd fin a l sh ape.

(5) A . D . 1790— 1830 . Th e fu l l spr ing-t ide of t h e system h ad

n ow a rrived . I n t h e en su in g genera t ion t h e est ablish ed pr in ciples
bega

’
n to be developed in to ru les a nd preceden ts of m in ut ia e re

la t ively in n um era ble to wh a t h ad gon e before . I n t h e Nisi Pr ius
reports of Pea ke , Espin a sse , a nd Cam pbel l , cen ter in g a round t h e

qua rter
-cen tury from 1790 to 1815, t h ere a re proba bly m ore rul in gs

upon eviden ce t h a n in a ll t h e pr ior reports of tw o cen tur ies. I n

t h is developm en t t h e dom in a n t in fluen ce is pla in ; it w a s t h e ln

crea se of prin ted reports of Nisi Prius rul in gs. T h is w a s a t first
t h e ca use , a nd a fterwa rds t h e self-m u lt iplyin g eff ect , of t h e de

t a i led developm en t of t h e ru les. Hith erto , upon coun t less deta ils,
t h e pra ct ice h ad va r ied grea t ly on t h e d ifferen t circu its ; m ore

over , it h a d rested la rgely in t h e m em ory of t h e exper ien ced leaders
of t h e t r ia l ba r a nd in t h e m omen ta ry d iscret ion of t h e judges.

I n bot h respects it t h erefore la cked fixity , a nd w a s n ot am en able
to t a n gible a ut h ority . Th ese qua l it ies it n ow rapid ly ga ined .

As soon a s Nisi Prius reports m u lt ipl ied a nd becam e ava ila ble to
a l l

, th e circuits m ust be recon ciled , t h e rul ings on ce m ade a nd

recorded m ust be followed , a nd t h ese preceden ts m ust be open
to th e en t ire profession t o be invoked . Th ere w a s , so to spea k ,
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som et im es t h e con tra ry is t rue ,

— if cond it ion s a re m eet . N0
on e ca n say h ow lon g our la w m igh t h a ve wa ited for regen era t ion ,

i f Ben t h am ’

s d ia t ribes h ad n ot la sh ed t h e comm un ity in to a sen se

of its sh ort com in gs. I t is t rue t h a t h e w a s pa rt icu la rly favored
by circum sta n ces in t w o m a ter ia l respects t h e on e person a l , t h e
ot h er broad ly socia l . He ga ined , am on g oth ers , t w o incom pa rable
d isciples , w h o served a s a fu lcrum from wh ich h is lever cou ld
opera te d irect ly upon legisla t ion . Hen ry Brough am a nd Th om as

Denm a n com bined wit h sin gu la r fel icity t h e qua l it ies o f leadersh ip in
t h e tech n ica l a rts of t h eir profession a nd of energy for t h e a bst ra ct
pr in ciples of progress. Ho ld ing t h e h igh est o ffices of just ice , a nd

workin g t h rough a succession of deca des , t h ey were en a bled , wit h in
a gen era t ion , to br in g Ben t h am

’

s ideas d irect ly in to in fluen ce
upon t h e la w . One w h o reads t h e grea t speech of Brough am , on

Februa ry 7 , 1828 , on t h e st a te of t h e comm on la w court s , a n d t h e

reports of Denm a n a nd h is col leagues, in 1852 a n d 1853 , on t h e

comm on la w procedure , is perusin g epoch —m a kin g del ivera n ces
of th e cen tury . Th e ot h er circum st a n ce th a t favored Ben t h am ’

s

ca uses w as t h e rad ica l read iness of t h e t im es. Th e Fren ch Revo
lut ion h ad a cted in En gla nd ; a nd a s soon a s t h e Na poleon ic wa rs
were over , t h e in fluen ce bega n to be felt . On e pa rt of public
Opin ion w a s convin ced t h a t t h ere m ust be a rad ica l ch a n ge ; th e

ot h er a nd dom in a n t pa rt felt a ssured t h a t i f t h e ch a n ge d id n ot com e

a s reform , it would com e a s revolut ion ; a nd so t h e reform w a s

given , to preven t t h e revolut ion . I n a sen se , it d id n ot m uch
m a t ter to t h em wh ere t h e reform cam e about in t h e econom ic ,
or t h e pol it ica l , or t h e jurid ica l field i f on ly t h ere w a s reform .

At t h is st a ge , Ben th am
’

s den oun cin g voice con cen t ra ted a t ten t ion
on t h e subject of pub l ic just ice cr im in a l la w a nd c ivi l procedure ;
a nd so it w as h ere t h a t t h e m ovemen t w a s felt am on g t h e first .

As a m a t ter o f ch ron ologica l order , t h e first con sidera ble a ch ieve
m en ts were in t h e field of cr im in a l la w ,

begin n ing in 1820 , under

Rom il ly a nd Ma ckin tosh ; t h en cam e t h e pol it ica l uph eava l of t h e
Reform Bill , in 1832 , under Russel l a nd Grey ; n ext , t h e econ om ic
regenera t ion , begin n in g with Huskisson a nd cu lm in a t in g wit h Peel
in t h e Corn La w Repea l of 1846. Not un t il t h e Comm on La w

Procedure Acts of 1852 a nd 1854were la rge a nd fin a l result s a ch ieved
for t h e Ben th am ic idea s in procedure a nd eviden ce . But over t h e
w h ole preced in g twen ty yea rs h ad been spread in it ia l a nd in st ruc
t ive reform s. Brough am

’

s speech of Februa ry 7 , 1828 , w a s t h e

rea l sign a l for th e beginn in g of t h is epoch — a begin n ing wh ich
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w ou ld doubt less h ave cu lm in a ted m ore ra pid ly i f u rgen t econ om ic
a n d pol it ica l crises h ad n ot in terven ed to a bsorb t h e legisla t ive
en ergy .

I n t h e Un ited St a tes , t h e coun terpa rt of t h is period cam e on ly
a l it t le la ter . I t seem s to h ave begun a l l a lon g t h e l ine , a n d w a s

doubt less in spired by t h e a ccoun ts o f progress m ade a nd m a kin g in
En gla nd , a s wel l a s by t h e legisla t ive eff orts o f David Dud ley Field ,

in t h e rea lm o f civil procedure . Th e per iod from 1840 to 1870

sa w t h e en a ctm en t , in t h e va r ious jurisd ict ion s in t h is coun t ry , o f

m ost of t h e reform a tory legisla t ion wh ich h ad been ca rr ied or

proposed in En gla nd .

(7) A . D . 1860 . After th e Jud ica ture Act o f 1875 , a nd t h e Ru les
of Court (of 1883) wh ich under its a ut h or ity were form u la ted , t h e

la w of eviden ce in En gla nd a t ta in ed rest . I t is st il l overpa tch ed
a n d d isfigured wit h m u lt iplicitous fra gm en t a ry st a tutes , especia l ly
for docum en t a ry eviden ce . But it seem s to be h a rm on ious wit h t h e
presen t dem a n ds o f just ice , a nd a bove a l l to be so certa in a nd set t led

in it s a ccept a n ce t h a t n o furt h er deta iled developm en t is ca l led for .

I t is a subst ra tum of t h e la w wh ich com es to l igh t on ly ra rely in t h e
jud icia l ru l in gs upon pra ct ice .

F a r ot h erwise in t h is coun try . Th e la test per iod in t h e develop
m en t o f t h e la w of eviden ce is m a rked by a tem pora ry degen era cy .

Down to a bout 1870 , t h e est a b l ish ed pr in ciples, bot h o f comm on

la w ru les a nd of st a tutory reform s , were re-st a ted by our jud icia ry
in a lon g ser ies o f Opin ion s wh ich , for ca reful a nd copious rea son ing ,

a nd for t h e comm on sen se of exper ien ce , were super ior (on t h e

wh ole) to t h e judgm en ts ut tered in t h e n a t ive h om e of our la w .

Pa r t ly beca use o f t h e la ck of t rea t ises a nd even of report s pa rt ly
beca use of t h e tenden cy to quest ion im ported rules a nd t h erefore

to defend on groun ds o f pr in cip le a nd policy wh a tever could be

defended pa rt ly beca use o f t h e m ora l obl iga t ion o f t h e jud icia ry ,

in n ew comm un it ies , to vind ica te by in tel lectua l effort its r igh t to

suprem a cy over t h e ba r a nd pa rt ly a lso beca use of t h e adven t ,
coin ciden t a l ly , o f t h e sam e ra t ion a l izin g spir it wh ich led to t h e

reform a tory legisla t ion — t h is very n ecessity of rest a tem en t led

to t h e ela bora t ion of a finely rea son ed system . Th e
“
m in t , a n ise

a nd cumm in
”
of m ere preceden t were n ot undu ly revered . Th ere

w a s a lwa ys a rea son given —
even t h ough it m igh t n ot a lwa ys

be a wort h y rea son . Th e pron oun cem en t o f Ben t h am came n ea r

t o be exem pl ified , t h a t
“
so fa r a s evidence is con cern ed , t h e

En gl ish pra ct ice n eeds n o im provem en t but from its ow n stores.
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Con sisten cy , con sisten cy , is t h e one t h ing needful . Preserve consis

ten cy , a nd perfect ion is a ccom pl ish ed .

"

But t h e n ewest Sta tes in t im e came to be a dded . New reports
spawned a m ult ifa r ious m a ss of n ew ru l ings in fifty jur isd ict ion s
ea ch h avin g t h eoret ica l ly a n equa l cla im to con sidera t ion . Th e

l ibera l Spir it of ch oosing a nd test in g t h e bet ter rule degenera ted in to
a spir it of empir ic eclect icism in wh ich a ll t h ings could be ques

t ioned a nd re—quest ioned ad in fin itum . Th e pa rt isa n spir it of t h e

ba r , con test in g despera tely on ea ch t r ifle , a nd t h e un just doct rin
of new t ria ls , tem pt in g coun sel to push up to t h e appel la te court s
upon every rul in g of eviden ce , in crea sed t h is tenden cy . Added to

t h is w a s th e supposed necessity in t h e n ewer jur isd ict ion s of decid
in g over a ga in a l l t h e deta ils t h a t h ad been long set t led in t h e o lder

on es. Here t h e la ck of loca l trad it ion s a t t h e ba r a nd of sel f
con fidence on t h e ben ch led to t h e ted ious re-exposit ion of coun t less
elem en t a ry rules. Th is la ck of peremptor in ess on t h e supreme
ben ch , a nd (n o less im porta n t ) t h e m a rked sepa ra t ion of person a l ity
between court s of t r ia l a nd courts of fin a l decision , led a lso to t h e

m ult ifa rious h eaping up ,
with in ea ch jur isd ict ion , of rul in gs upon

rul ings invo lvin g iden t ica l poin ts of decision . Th is la st ph e

n om enon m ay be due t o m a ny subt ly con spir in g ca uses. But a t

a ny ra te , th e fa ct is th a t in n um erous in st a n ces , a nd in a lm ost

every jur isd ict ion , recorded decision s of Suprem e Courts upon pre
cisely t h e sam e ru le a nd t h e sam e appl ica t ion of it ca n be reckon ed
by t h e dozen s a nd scores. Th is wh ol ly a bnorm a l st a te of t h in gs
in c lea r con t ra st to t h a t of t h e m odern En gl ish epoch — is t h e

m a rked fea ture of t h e presen t per iod of developmen t in our ow n

coun try .

Of t h e ch a n ge t h a t is n ext to com e , a nd of t h e per iod of its

a rr iva l , t h ere seem a s yet to be n o certa in sign s. Proba bly it wil l
com e eit h er in t h e d irect ion of t h e presen t Engl ish pra ct ice by
slow form a t ion o f profession a l h abits — or in t h e d irect ion of a t

tempted legisla t ive rel ief from t h e m a ss of bewilder in g jud icia l
ru l in gs by a con cise code . Th e form er a lon e . m igh t su ffice .

But t h e la t ter wil l be a fa lse a nd fut ile step , un less it is founded
upon t h e form er ; a nd in a ny even t t h e d a n ger is t h a t it wil l be
prem a ture . A code fixes error a s well a s t ruth . No code ca n b
worth ca st in g , un t i l t h ere h a s been m ore expl icit d iscussion of t h e

rea son s for t h e rules a nd m ore study of t h em from t h e po in t of

view of syn th esis a nd cla ssifica t ion . Th e t im e m ust first com e

wh en , in th e comm on understand in g a nd a ccept a n ce
.

of t h e
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person . Officia ls, such for exam ple as soldiers or clergym en of th e

Esta bl ish ed Ch urch , a re , it is t rue , in En gla nd a s elsewh ere, subject
to laws wh ich do no t a ffect t h e rest of t h e n a t ion , a nd a re in som e

in sta n ces amena ble to t ribun a lswh ich h a ve n o jurisd ict ion over th eir
fellow-coun trymen ; officia ls , t h a t is to say , a re to a certa in exten t

governed under wh a t m ay be term ed officia l la w . But t h is fa ct
is in n o w ay in consisten t wit h t h e prin ciple th a t a l l men a re in

Engla nd subject to t h e la w o f th e rea lm ; for t h ough a soldier or

a clergym a n incurs from h is posit ion lega l l ia bi lit ies from wh ich
oth er m en a re exempt , h e does n ot (spea king genera lly) esca pe
th ereby from th e dut ies of a n ord in a ry cit izen .

An En gl ish m a n n a tura lly im a g in es t h a t t h e rule of la w (in th e

sense in wh ich w e a re n ow usin g t h e term ) is a tra it comm on to

a l l civil ized societ ies. But th is supposit ion is erron eous. Most

Europea n n a t ions h ad indeed , by t h e end of t h e eigh teen th cen tury ,

passed th rough t h a t st age of developm en t (from wh ich Engla nd
emerged before th e end of t h e sixteen th cen tury) wh en n obles,
priests a nd oth ers could defy th e l a w . But it is even now fa r from
un iversa l ly t rue th a t in con t in en ta l coun t ries a l l person s a re sub

ject f to one and t h e sam e la w , or t h a t t h e Courts a re suprem e

th rough out t h e st a te. I f w e take Fra n ce a s a type of con t in en ta l
sta te , w e m ay a ssert , with substa n t ia l a ccura cy , th a t officia ls, under
wh ich word sh ould be in cluded a l l persons in publ ic service , a re

in t h eir officia l capa city , protected from t h e ordin a ry la w of th e la nd ,

exem pted from th e jur isd ict ion o f t h e ord in a ry tr ibun a ls , a nd subject
in m a ny respects on ly to officia l la w adm in istered by officia l bodies.

MAGNA CARTA (1215, reissued in 1216 , 1217 ,
Cap . XIV. A free m a n sh a l l n ot be am erced for a sm a l l fa u lt , but

a fter t h e m a n ner of th e fault ; a nd for a grea t fa u lt a fter t h e grea t
n ess t h ereof , saving to h im h is con tenem en t ; a nd a merch a n t l ike
wise , savin g to h im h is merch a nd ise a nd a ny oth er

’

s villein th a n
ours sh a ll be l ikewise am erced , savin g h is wa in age, i f h e fa l l in to
our m ercy . And n one of th e sa id am erciamen ts sh a ll be a ssessed ,

but by th e oa th of h onest a n d lawfu l m en of th e Vicin age. Ea rls
a nd ba rons sh a l l not be am erced but by t h eir peers, a nd a fter t h e

m a n ner of th eir offen ce. No m a n o f t h e ch urch sh a l l be amerced
a fter th e quan t ity of h is spiritua l ben efice , but a fter h is lay-tene

m en t , a nd a fter t h e qua n t ity o f h is off en ce.

Cap . XIX . No con sta b le n or h is ba liff , sh a l l take corn or ot h er

ch a t tels of a ny m an , if h e be n ot of t h e town wh ere t h e ca st le is,
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but h e sh a l l forth wit h pay for sam e un less t h a t t h e wil l o f t h e
sel ler w a s to respite t h e paym en t ; a nd i f h e be o f t h e sam e town ,

t h e pr ice sh a l l be pa id un to h im wit h in forty d ays.

Ca p . XXI . No sh er iff n or ba il iff o f ours , or a ny ot h er sh a l l

t a ke h orses or ca rts o f a ny m a n to m a ke ca rr ia ge , except h e pa y
th e old pr ice l im ited , t h a t is to say , for ca rr iage wit h tw o h orse ,

x d . a day ; for t h ree h orse xiv d . a day . No dem esne ca rt of a n y
spir itua l person or kn igh t , or a n y lord , sh a l l be t a ken by our ba i l iffs ;
n or w e , n or our ba il iffs , n or a ny ot h er , sh a ll t a ke a ny m a n

’

s wood
for our ca st les , or ot h er our n ecessa r ies to be done , but by t h e

l icen se o f h im w h ose t h e wood is.

Cap . XXIX . No freem a n sh a l l be t a ken , or im pr ison ed , or be

d isse ised o f h is freeh old , or l ibert ies , or free custom s , or be out

lawed , or exiled , or a ny ot h erwise destroyed , n or wil l w e pa ss
upon h im , n or condem n h im , but by lawful judgm en t o f h is peers ,
or by t h e la w o f t h e la nd . We wi l l sel l t o n o m a n , w e will n ot
den y or defer to a n y m a n eit h er just ice or r igh t .

Extra ct s from COKE ’

S SECOND INST ITUTE . [Th ese ext ra cts a re

from Lord Coke ’

s Comm en t a ry on Ca p . XXIX of Ma gn a

Ca rt a .]
No m a n sh a l l be t a ken (t h a t is) restra in ed of l iberty , by pet i

t ion or suggest ion to t h e kin g or to h is coun cel l , un less it be by in

d ictm en t or presen tm en t of good a nd la w ful l m en , wh ere such deed s

be don e .

“N0 m a n sh a l l be d isseised , etc .

Hereby is in tended t h a t la n ds ten em en ts , goods a nd ch a t tels

sh a l l n ot be seized in to t h e kin g s h a nds, con tra ry to t h is grea t

ch a rter , a nd t h e la w o f t h e la nd : n or sh a ll a ny m a n be d isseised of

h is la nds or ten em en ts or d ispossessed of h is goods a nd ch a t tels

con tra ry t o t h e la w of t h e la nd .

A custom w a s a l leged in t h e town of C , t h a t i f t h e ten a n t cea se

by tw o yea rs , t h a t t h e lord sh ou ld en ter in to t h e freeh old of t h e ten

a n t , a nd h o ld t h e sam e un t il l h e were sa t isfied o f t h e a rrea ra ges , a nd

it w a s a d judged a custom a ga in st t h e la w of t h e la nd , to en ter in to

a m a n
’

s freeh o ld in t h a t ca se wit h out a ct ion or a n swer .

“N0 m a n dest royed , etc .

Th a t is , fore-judged of l ife or lim b , d isin h er ited , or put to torture

or dea t h .

Every oppression a ga in st la w , by co lour of a ny usurped a u th or ity ,
is a kind of destruct ion , for , gua ndo a liquid proh ibetur , et omn e,
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per quod debitur a d illud : a nd it is t h e worse oppression , t h a t is

don e by colour o f just ice .

“
But by t h e la w o f t h e la nd . For t h e t rue sen se a nd exposit ion

of t h ese words see t h e sta tute of 37 E . 3 , cap . 8 37t h yea r of

Edw . I I I] wh ere t h e words by t h e la w of t h e la nd a re rendered

wit h out due process of la w , for t h ere it is sa id , t h ough it be con

ta in ed in t h e grea t ch a rter , t h a t n o m a n be t aken , im pr ison ed or

put out of h is freeh old , wit h out process of t h e la w : t h a t is by
ind ictm en t or presen tmen t of good a nd la w ful l men , wh ere such
deeds be don e in due m a n ner , or by writ origin a l l of t h e comm on la w .

With out bein g brough t in to a nsw ere but by due process of t h e

comm on la w .

N0 m a n be put to a n swer wit h out presen tm en t before just ices
or t h in g of record , or by due process , or by w r it origin a l l , a ccord

in g to t h e old la w of t h e la nd .

Wh erein it is to be observed , t h a t t h is ch a pter is but decla ra tory
o f t h e o ld l a w of En gla nd .

[Lord Coke t h en expla in s under wh a t circum sta n ces a m a n m a y

be a rrested a n d imprisoned lawful ly ; wh a t wa rra n t h e w h o m a kes
t h e a rrest m ust h ave ; i f a writ is requ ired , wh a t it sh a l l con t a in , a nd

proceeds :]
Im prisonm en t dot h n ot on ly extend t o fa lse impr isonm en t , a n d

un just ; but for det a in in g of t h e pr ison er lon ger t h a n h e ough t ,

wh ere h e w a s a t t h e first lawful ly imprisoned .

I f t h e King
’

s writ comes to t h e sh eriffe , to del iver t h e pr ison er ,
i f h e deta in s h im , t h is deta in in g is a n impr isonm en t a ga in st t h e
la w of t h e la nd .

I f th e sh eriff e or gao ler det a in a prison er in t h e ga o le a fter h is
a cquit a l l un less it be for h is fees , t h is is fa lse im pr isonm en t .

Now it m ay be dem a nded , i f a m a n be t aken , or comm it ted to

pr ison con tra legem terra e, a ga in st t h e la w of t h e la nd ,
wh a t rem edv

h a t h t h e pa rty grieved ? To t h is it is a n swered : first , t h a t every
a ct of pa r l iam en t , m ade a ga in st a ny in jury , m isch iefe , or grieva n ce ,

doth eit h er expressly or impl icit ly give a remedy t o t h e pa rty
wron ged , or gr ieved ; a s in m a n y of t h e ch apters of t h is grea t ch a rter
a ppea ret h ; a nd t h erefore h e m ay h ave a n a ct ion grounded upon
t h is grea t ch a rter .

2. He m ay ca use h im to be ind icted upon th is sta tute a t t h e

king
’

s su it .

3 . He m ay h ave a n h a beos corpus out of t h e kin g
’

s ben ch or

Ch a n cery , t h ough t h ere be n o pr ivilege , etc . , or in t h e court of
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FORTE S CUE , DE LAUD I BUS LEGUM ANGLIAE , ch a p . 9.

A Kin g of Engla nd ca n n ot , a t h is p lea sure , m ake any a ltera t ion s
in t h e laws of t h e la n d , for t h e n a ture of h is governmen t is n ot on ly
rega l , but pol it ica l . Had it been m erely rega l h e wou ld h ave a

power to m ake wh a t in nova t ion s a nd a ltera t ion s h e plea sed , in th e

laws of th e kingdom , im pose ta l la ges a nd ot h er h a rdsh ips Upon th e

people , wh eth er t h ey would or no , with out t h eir consen t , wh ich sort

of governm en t th e c ivil laws poin t out , wh en t h ey decla re Quod
principi plocuit legis h a bet vigorem : but it is m uch oth erwise with
a king , wh ose governm en t is pol it ica l , because h e ca n neith er m a ke
a ny a ltera t ion or ch a n ge in th e laws of t h e rea lm wit h out t h e con

sen t of t h e subject , n or burt h en t h em , a ga in st th eir wi lls, with
stra nge im posit ions, so th a t a people govern ed by such laws a s a re
m ade by t h eir ow n con sen t a nd a pproba tion en joy t h eir propert ies
securely a nd wit h out t h e h a zard of bein g depr ived of t h em , eith er
by t h e kin g or a ny ot h er . (Am os

’

s tran sla t ion .)

THE PR IOR OF CASTLEACRE v . THE DEAN OF ST .

‘

STE PH ENS ,

COMMON PLEAS , 1506 (Y . B . 21 H . 7 ,

K ingsm il l , J. : But , sir , t h e a ct o f Pa r l iam en t ca n not m a ke t h e
king t o be pa rson , for w e t h rough our la w ca n not m ake a ny tem

poral m a n to h ave spir itua l j ur isd ict ion ; for n oth ing ca n do t h a t

except t h e suprem e h ead .

Pa lm es (a rguen do upon rea rgum en t ) : Th rough t h e act o f Pa rl ia
m en t it seems t h e kin g ca n not be ca l led pa rson , for n o tem pora l
act ca n m ake tempora l m a n h ave spir itua l jur isd ict ion . For i f it
w a s orda ined t h rough a ct etc . , th a t such a one sh ould n ot o ff er

t it h es to h is cura te , t h e a ct would be void , for o f such t h in g a s touch es
on ly t h e spiritua lty , such tem pora l a ct ca n m a ke n o ord in an ce.

Th e la w is t h e sam e i f it were en a cted t h a t a pa rson sh ou ld h ave
t h e t ith es of a noth er . So by t h is a ct wh ich is on ly of a tempora l
court , t h e king ca n n ot be made to h ave a ny spiritua l jur isd ict ion .

Fish er , J. : And t h e kin g ca n n ot be pa rson by t h is a ct o f

Pa r l iam en t , n or ca n a ny tempora l m a n th rough t h is act be ca l led
pa rson .

Frow icke , C . J. : As to t h e oth er m a t ter , wh eth er t h e king ca n

be pa rson by t h e a ct of Pa rl iam en t , as I understa nd it t h ere is not
m uch to a rgue. For I h ave n ot seen th a t a ny tempora l m a n ca n

be pa rson with out t h e a greemen t of t h e supreme h ead . And in

a l l t h e ca ses t h a t h a ve been put , n amely of t h e benefices in Wa les

a nd t h e benefices t h a t laymen h ave to t h eir ow n use, I h ave looked
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in to t h e m a t ter . Th e kin g h ad t h em by a ssen t a nd a greem en t of

t h e suprem e h ead . So a tem pora l a ct wit h out t h e a ssen t o f t h e

suprem e h ea d ca n n ot m a ke t h e king pa rson .

DARCY v . ALLE N , COURT OF KING ’

S BE NCH , 1603. (Moore ,

I n t h e Kin g
’

s Ben ch : a n a ct ion on t h e ca se ; a nd a coun t t h a t ,
wh erea s m en of m ea n tra des a nd occupa t ion s in t h e comm onwea lt h
apply t h em selves to id le gam es with ca rds , t h e queen ,

by w ay o f

redress a nd restra in t of t h is en orm ity , m ade let ters pa ten t to Ra lph
Bowes , a ut h or izing h im a nd h is fa ctors a nd deput ies to provide
playin g ca rds , a nd proh ibit ing a l l ot h ers to im port playin g ca rds

in to t h e rea lm or to m a ke or sel l t h em in t h e rea lm for a certa in term
o f yea rs n ow expired , a n d [recit in g th e gra n t ] sh e m ade a n ot h er

l ike gra n t to Da rcy , w h o provided ca rds a ccord in gly ; yet t h e defend
a n t brough t ca rds in to t h e rea lm a nd sold t h em a n d did t h in gs
con t ra ry to t h e pr ivi lege gra n ted to t h e p la in t iff , a nd to h is d am a ge

to t h e am oun t of Th e defenda n t pleaded t h e custom s of

London t h a t a freem a n m ay buy a n d sel l a ll t h in gs m erch a n t a b le ,

a nd t h a t , sin ce h e w a s a freem a n a nd h a berda sh er of London , a nd

ca rds were t h in gs merch a n ta ble , h e bough t a nd sold t h em ; a nd

h e dem a nded judgm en t . T h e p la in t iff dem urred in la w .

Afterwa rds, Mich . 44 a nd 45 El iz . (1602) it w a s a rgued by Dod

deridge , a ga in st t h e pa ten t , a n d by Flem in g , sol icitor , wit h t h e

pa ten t ; a n d a fterwa rds , t h e sam e term , by Fu l ler , aga in st t h e pa ten t ,
a nd Coke ,

At torn ey Gen era l , with t h e Pa ten t . And Dodderidge

sa id t h a t t h e ca se w a s ten der , con cern in g t h e pr in ce
’

s preroga t ive
a nd t h e subject ’

s l iberty a n d must be a rgued with m uch ca ut ion ;
for h e t h a t h ews a bove h is h ead ch ips wil l fa l l in to h is eyes , a nd

gui maj esta tem scruta tur principis opprim etur splendore ej us. Yet

sin ce it is t h e h on or a n d sa fety of t h e prin ce to govern by t h e law s

t h erefore t h e pr in ces of t h is rea lm h ave a lways been con

ten t t h a t t h eir pa ten ts a nd
‘

gra n ts sh ould be exam in ed by t h e laws,
a nd so is h er Ma jesty t h a t n ow is. I n t h is exam in a t ion it h a s a l

ways been h eld t h a t t h e queen ’

s gra n ts procured a ga in st t h e usua l

a n d set t led l iberty of t h e subjects a re void , a nd a lso t h ose wh ich

tend to t h eir gr ieva n ce a nd oppression .

I t w a s resolved by Poph am , Ch ief Just ice , cl per ta la rn curiam ,

th a t t h e sa id gra n t to t h e p la in t iff of t h e sole m akin g o f ca rds wit h

in t h e rea lm w a s ut ter ly void , a nd th a t for tw o rea son s : 1 . Th a t

it is a m on opoly a nd a ga in st th e comm on law . 2 . Th a t it is a ga in st

d ivers Acts of Pa rl iamen t . (Th ayer
’

s transla t ion .)
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CONF E RE NCE BE TWEEN KING JAME S I . AND THE JUDGE S OF ENG
LAND

, 1612. (12 Rep .

Note : Upon Sunday , t h e l oth o f Novem ber of t h is same term ,

t h e kin g , upon compla in t m ade to h im by Ba n croft , Arch bish op
of Ca n terbury , con cern ing proh ibit ion s , w as in formed th a t wh en

th e quest ion w as m ade of wh a t m a t ters th e ecclesiast ica l Judges
h ave cogn iza n ce , eith er upon th e Opposit ion of t h e st a tute con

cern ing t ith es, or any oth er t h in g ecclesiast ica l , or upon th e st a t

ute i E l . con cern ing th e h igh comm ission , or in any ot h er ca se in

w h ich t h ere is n ot express a ut h or ity in la w , t h e King h im self m ay

decide it in h is roya l person ; a nd t h a t th e Judges a re but t h e dele

ga tes of t h e king , a nd t h a t t h e kin g m a y t ake wh a t causes h e sh a l l

plea se t o determ ine from t h e determ in a t ion of t h e Judges, a nd m ay

determ ine t h em h im sel f. And th e Arch bish op sa id th a t t h is w as

clea r in d ivin ity th a t such a ut h or ity belongs to t h e kin g by t h e
word of God in th e scr ipture . To wh ich it w a s a n swered by m e

in t h e presen ce a nd with t h e clea r con sen t of a ll t h e Judges of En g
la nd , a nd Ba ron s of t h e Exch equer , t h a t t h e King in h is ow n per

son ca n n ot ad judge a ny ca se , eit h er cr im in a l a s treason , felon y , &c .

or betwixt pa rty and pa rty con cern in g h is in h er it a n ce , ch a t tels or

goods , &c .
, but th is ough t to be determ ined a nd adjudged in som e

court of just ice , accord ing to t h e la w a nd custom of En gla nd , a nd

a lways judgm en ts a re given , ideo con sidera tum est per cu riam so

th a t th e court gives t h e judgm en t ; a nd t h e King h a th h is cour t viz :
in t h e upper h ouse of Pa r l iam en t , in wh ich h e w it h h is lords is
t h e suprem e Judge over a l l oth er judges ; for if error be in t h e Com
m on Plea s, t h a t m ay be reversed in th e Kin g

’

s Ben ch ; a nd if t h e
court o f Kin g

’

s Ben ch err , t h a t m ay be reversed in t h e upper h ouse
of Pa r l iam en t , by th e King with t h e a ssen t of t h e Lords spir it ua l
a nd tempora l , wit h out t h e Comm on s , in t h is respect t h e Kin g
is ca l led Ch ief Just ice , a nd it appea rs in our books t h a t t h e Kin g
m ay sit in th e St a r Ch am ber , but t h is w a s to consult wit h t h e

Just ices upon certa in quest ion s proposed to th em , a nd n ot in Judicia ;
so in th e King

’

s Bench h e m ay sit , but t h e court gives t h e judg
men t ; a n d it is common ly sa id in our books t h a t th e kin g is a lways
presen t in th e court in judgm en t of la w , but upon t h is h e ca n n ot be
n on su it ; but th e judgm en ts a re a lways given per curiam ,

:

a nd t h e

Judges a re sworn to execute just ice a ccord ing to la w a nd t h e custom
of En gla nd . And it appea rs by t h e Act of Parl iamen t of 2 Ed .

3 cap . 9, 2 Ed . 3 cap . 1 , t h a t n eith er by th e gr ea t sea l n or by t h e
lit t le sea l just ice sh a l l be delayed ; ergo, th e king ca n not t a ke a ny
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a re n ot to be decided by n a tura l rea son , but by t h e a rt ificia l rea son
a nd judgm en t of la w , wh ich la w is a n a rt wh ich requires lon g study
a nd exper ien ce before t h a t a m a n ca n a t t a in to t h e cogn iza n ce
of it ; a nd t h a t t h e la w w a s t h e golden m et wa nd a n d m ea sure to

try t h e ca uses of t h e subject s a nd wh ich protected h is Ma jesty in
sa fety a nd pea ce ; wit h wh ich t h e Kin g w a s grea t ly offended a nd sa id
th a t t h en h e sh ou ld be under t h e la w , wh ich w a s trea son to a ffirm ,

a s h e sa id : to wh ich I sa id t h a t Bra cton sa i th , quod Rex n on debet

esse sub h omin e, sed sub Deo et lege. [Coke w h o w a s Ch ief Justice
a n d spokesm a n of t h e judges is report in g t h is.]

DEN d . BAYARD v . SINGLE TON , COURT OF CONF E RE NCE OF NORTH
CAROLINA , 1787. ( 1 Ma rt in , N . C .

Ejectm en t . Th is a ct ion w a s brough t for t h e recovery of a

va luable h ouse a nd lot , wit h a wh a r f a nd ot h er appurten a nces ,
situa te in t h e town of Newbern .

Th e defenda n t p leaded Not guilty , under t h e comm on ru le .

He h eld under a t it le der ived from t h e Sta te , by a deed , from a

Super in tenden t Comm issioner of con fisca ted est a tes.

A t May Term , 1786 , Na sh , for t h e defenda n t , m oved t h a t t h e

suit be d ism issed , a ccord ing to a n Act of th e la st session , en t it led
a n Act to secure a nd quiet in t h eir possession a l l such person s,
th eir h eirs an d a ssign s , w h o h a ve purch a sed or m ay h erea fter
purch a se la n ds a nd tenem en ts , goods a nd ch a t tels , wh ich h ave
been sold or m ay h erea fter be sold by comm ission ers o f forefeited

esta tes , lega l ly a ppoin ted for t h a t purpose , 1785 , 7 , 553 .

Th e Act requires t h e courts , in a l l ca ses wh ere t h e defenda n t
m akes a ffidavit t h a t h e h o lds th e d isputed property under a sa le

from a comm ission er of forfeited esta tes , to d ism iss t h e su it on

m ot ion .

Th e defenda n t h ad fi led a n a ffidavit , set t in g fort h t h a t t h e

property in d ispute h ad been con fisca ted a n d sold by t h e com

m issioner of t h e d istrict .

Th is brough t on lon g a rgum en ts from t h e coun sel on ea ch side ,

on con st itut ion a l poin ts.

A t Ma y Term , 1787 , Na sh
’

s m ot ion w a s resum ed , a nd produced
a very len gth y deba te from th e Ba r .

Wh ereupon th e court recommended to th e pa rt ies to con sen t
to a fa ir decision of th e property in quest ion , by a jury a ccord ing
to t h e comm on la w of t h e la nd , a nd po in ted out to t h e defenda n t
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t h e un cert a in ty th a t would a lwa ys a t tend h is t it le ,
i f th is cause

sh ould be d ism issed with out a t r ia l ; a s upon a repea l of t h e presen t
Act (wh ich w ould probably h appen soon er or la ter) , suit m igh t be
aga in comm en ced a ga in st h im for th e same property , a t t h e t im e

wh en eviden ces, wh ich a t presen t were ea sy to be h a d , m igh t
be wa n t ing . But t h is recomm enda t ion w as with out eff ect .

Th e court , th en , a fter every rea sona ble endeavor h ad been
used in va in for avoid ing a d isa greea ble d ifferen ce between t h e

legisla ture a nd t h e jud icia l powers of th e Sta te, a t lengt h with
m uch a ppa ren t relucta n ce , bu t wit h grea t del ibera t ion a nd firm

n ess, gave t h eir opin ion sepa ra tely , but un a n imously , for over
ru l in g t h e a foremen t ioned m ot ion for th e d ism ission of th e sa id
su its.

I n t h e course of wh ich t h e judges observed , th a t t h e obl iga t ion
o f t h eir oa t h s, a nd t h e duty of t h eir office requ ired th em , in t h a t

situa t ion , to give t h eir opin ion on t h a t im porta n t a nd m om en tous

subject ; a nd th a t notwit h st a n d ing t h e grea t reluctan ce t h ey m igh t
feel a ga in st involving t h em selves in a d ispute with t h e legisla ture

of t h e St a te , yet n o object of con cern or respect could com e in

com pet it ion or a uth or ize t h em to d ispen se with th e duty t h ey owed

th e publ ic , in con sequen ce of t h e trust t h ey were invested with

under t h e solem n ity of t h eir oa th s.

Th a t t h ey t h erefore w ere bound t o declare t h a t t h ey con sidered ,

th a t wh a tever disa bil it ies th e person s under wh om t h e pla in t iff s
were sa id to derive t h eir t it les , m igh t just ly h ave in curred , a ga in st

t h eir m a in ta in ing or prosecut in g a ny su its in t h e courts of t h is
St a te ; yet t h a t such disabil it ies in t h eir n a ture were m erely per

son a l , a nd n ot by a ny m ea n s ca pa ble of being transferred to t h e

presen t p la in t iffs, eith er by descen t or purch ase ; a nd th a t t h ese

p la in tiffs , being cit izens of on e of t h e Un ited Sta tes, a re cit izen s

of t h is St a te ,
by t h e con federa t ion of a l l th e Sta tes ; wh ich is to be

t a ken a s a part of th e law of t h e la n d , un repea lable by any Act of t h e

Gen era l Assem bly .

Th a t by t h e Const itut ion every cit izen h ad undoubted ly a r igh t

to a decision of h is property by a tr ia l by jury . For th a t i f t h e legis

la ture could ta ke away th is r igh t , a nd require h im to st a nd con

dem n ed in h is property w it h out a tr ia l , it m igh t w ith a s much

a uth or ity requ ire h is l ife to be t a ken away with out a t ria l by jury ,

a nd t h a t h e sh ould sta nd condem ned to die , with out t h e form a lity

of a ny tria l a t a l l ; th a t if t h e m em bers of th e Genera l Assem bly
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could do t h is , t h ey m igh t with equa l a uth or ity , n ot on ly render

t h em selves t h e legisla tors of t h e Sta te for l ife ,
wit h out a ny furt h er

elect ion of t h e people , from t h en ce t ra n sm it t h e d ign ity a nd a uth or

ity o f legisla t ion down to th eir h eirs m a le forever .

But t h a t it w a s clea r , th a t n o Act t h ey cou ld pa ss , cou ld by a n y
m ea n s repea l or a lter th e Con st itut ion , beca use , i f t h ey could do
t h is , t h ey wou ld a t t h e sam e in st a n t of t im e dest roy t h eir ow n

existence a s a legisla ture , a n d d issolve t h e governm en t t h ereby
esta b l ish ed . Con sequen t ly t h e Con st itut ion (wh ich th e jud icia l
power w a s bound to t ake n otice of a s m uch a s of a ny ot h er la w

wh a tever ) , st a nd in g in fu l l force a s t h e fundam en t a l la w o f t h e

la nd , n otwith st a nd ing t h e Act on wh ich t h e presen t m ot ion w a s

grounded , t h e sam e a ct m ust of course , in t h a t in sta n ce , st a nd a s

a broga ted a n d wit h out a ny eff ect .

Na sh 's m ot ion w a s overruled .

3 . THE DEVELOPMENT OF EQUITY 1

MAINE , ANC IE NT LAW, 23 , 27 .

A gen era l proposit ion of som e va lue m a y be a dva n ced wit h
respect to t h e agen cies by wh ich La w is brough t in to h a rm on y wit h
society . Th ese in st rum en t a l it ies seem to m e to be t h ree in n um

ber , Lega l Fict ion s , Equ ity , a n d Legisla t ion . Th eir h istor ica l
order is t h a t in wh ich I h ave placed t h em . Som et im es t w o of t h em

wi l l be seen opera t ing toget h er , a nd t h ere a re lega l system s wh ich
h ave esca ped t h e in fluen ce o f on e or ot h er o f t h em . But I kn ow
of n o in st a n ce in wh ich t h e order of t h eir a ppea ra n ce h a s been
ch a n ged or inverted .

Th e n ext in st rum en ta l ity by wh ich t h e adapta t ion of la w to socia l
wa n ts is ca rr ied on I ca l l Equ ity , m ea n in g by t h a t word a ny body
of ru les exist in g by t h e side of t h e or igin a l c ivil la w , founded on

d ist in ct pr in ciples , a nd c la im in g in c iden ta l ly to supersede t h e c ivil
la w in . virtue o f a superior sa nct ity in h eren t in t h ose prin ciples .

Th e Equ ity , wh eth er of
‘

th e Rom a n Pra etors or of t h e En gl ish
Ch a n cel lors d iffers from t h e Fict ion swh ich in ea ch ca se preceded it ,
in th a t t h e in terferen ce with la w is open a nd avowed . On t h e oth er

h a nd , it d iffers from Legisla t ion , t h e a gen t of lega l im provem en t

1 Ma it la nd , Equity, Lectures I a nd I I ; Kerly, H istory o f Equity ; Spence ,
H istory of t h e Equitable Jurisd ict ion of t h e Court of Ch a ncery (2 vols) .
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do on ce m en t ion th is court O f equity . We h ave a lso con sidered
wh a t ca ses in th is court Of equ ity h ave been reported in our books,
a nd w e find none before th e reign Of .H . 6 , a nd in t h a t kin g

’

s t im e

a nd a fterwa rd plen t ifully .

GOODWIN , THE EQUITY OF THE KING ’

S COURT BEF ORE THE

RE IGN OF EDWARD I . , 12 .

I f it would seem to be true t h a t Gla nvill a nd Bra cton borrow
t h eir con cept ion Of equity from t h e a equita s Of th e Rom a n la w ,

t h ey a re , n everth eless, but applyin g n ew terms to a n inst itut ion a s

essen t ia l ly Teuton ic a s Rom a n . I n t h e ea r ly Germ a n ic Sta te , t h e

kin g exercised a jurisd ict ion ba sed on broader prin ciples O f r igh t
a nd just ice t h a n th a t of th e ord in a ry t ribuna ls ; h e w a s n ot in a l ike
degree bound down to th e form a l ity of t h e la w a nd cou ld decide
t h e ca se before h is court a ccord ing to prin ciples Of equ ity . Th e

Fra n kish king of t h e Merovin gia n per iod gran ted to t h ose wh om
h e h ad t a ken in to h is specia l protect ion a writ con ta in ing t h e pr ivi
lege of with drawing t h eir suits from t h e loca l courts in favor of t h e
king

’

s court , t h ere to be decided secundum a egm
’

ta tem . I n t h e

Ca rol in gia n period , t h e m a n w h o h ad suff ered from th e st r ict ness
a nd form a l ity Of t h e ordin a ry court , m igh t seek a l levia t ion (mod

era tio) from th e kin g . Alt h ough th e Rom a n la w ,
wh ich

reserved t h e exercise of equ ity for t h e con sistom
’

um prin cipis, m ay

w el l h ave h ad its in fluen ce on t h e court of t h e Fra n kish kin gs,
n evert h eless , as Professor Brun ner clea r ly poin ts out , t h e fa ct t h a t
t h e sam e equ it able jurisdict ion existed in Anglo-Saxon En gla nd , in

Icela nd , a nd in Sweden , proves its origin a s a Germ a n ic a s wel l
a s a Rom a n in st itut ion .

From t h e SECULAR ORDINANCE OF EDGAR (959
Cap . 2. And let no one app ly to th e king in a ny suit , un less h e a t

h om e m ay not be worth y of la w or ca n n ot obta in law . I f t h e la w
be too h eavy , let h im seek a m it iga t ion of it from t h e king ; a n d for
a n y bot -worth y cr ime, let n o m a n forfeit m ore t h a n h is w er .

M ITF ORD , PLEAD INGs I N CHANCERY (2 ed . 6.

A su it to th e extraord in a ry jur isd ict ion of t h e court of Ch a n cery ,
on beh a l f of a subject m erely , is commen ced by preferr in g a bil l ,
in th e n a ture Of a pet it ion , to th e lord ch a n cellor , lord keeper , or
lords comm issioners for th e custody of th e grea t sea l ; or to t h e

king h im self in h is court Of Ch a n cery , in ca se th e person h old in g t h e
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sea l is a pa rty , or t h e sea l is in t h e king
’

s h a nds. But i f t h e suit
is in st ituted on beh a l f of t h e crown , or O f t h ose w h o pa r t a ke O f

its preroga t ive , or wh ose r igh ts a re un der its pa r t icu la r protect ion
a s t h e Objects Of a pub l ic ch a r ity , t h e m a t ter O f com pla in t is O ffered
to t h e court by w ay O f in form a t ion , given by t h e proper Officer ,
a nd n ot by pet it ion . Except in som e few in sta n ces, bil ls a nd in

form a t ion s h ave a lways been" in t h e En gl ish la n gua ge ; a nd a su it
preferred in t h is m a n n er in t h e court O f Ch a n cery h a s been t h ere

fore comm on ly terrn ed a suit by En gl ish bil l , by w ay O f d ist in ct ion
from t h e proceed in gs in su it s wit h in th e ord in a ry jur isd ict ion O f t h e

court , wh ich , t il l t h e st a tute Of 4 Geo . I I
, c . 26 were en tered

a n d en rol led , m ore a n cien t ly in t h e Fren ch or Norm a n ton gue , a nd

a fterwa rds in t h e La t in , in t h e same m a n ner a s t h e plead ings in t h e
ot h er courts of comm on la w .

WILLIAM DODD v . JOHN BROWNING E T AL . Temp . Hen ry V .

Ca lend a rs of Proceed in gs in Ch a n cery , I , xiii . (Th is is t h e

p la in t iff ’s bi ll .)
TO my wort h y a nd gra cious Lord Bish ope OfWyn ch ester , Ch a n

cel lor of Yn gelonde :

Besech in g m ekely youre povre bedem a n Wil l iam Dodde , ch a r

yot t , w h ech pa ssed overe t h e see in service w t our l iege lorde a nd

w a s oon O f h is ch a rioterys in h is via ges ; Of h is t reste ffefed in

my la n d Joh a n Brow nyn g a nd Joh a n h u l l O f Ch ekew el l w t m y

w yfe , w h ech Joh a n Joh a n a fter a zen st my wil l w etyn ge pot m y

la nd to ferm e , a nd delyvered my m evable good t h e va lewe of xx
m a rke wh ere h em leste ; t h us t h ey kepe m y dede t h e den t re w t

my m evable good un to m yn e undoyn ge ; a lso w h ech am undo for

brusin ge in service O f our liege lorde , in service O f yt wort h y
Pr in cesse my lady of C la ren ce ever wolde yef m y lem ys m igh t
serve wor t h y pr in ce son e . At reveren ce Of God a nd of t h a t pere
less Pr in ces h is m oder , t a ke t h is m a t re a t h ert of a lm s a nd ch a rit ie .

MARGARE T APP ILGARTH v. TH OMAS SERGEANTSON Tem p .

Hen ry VI . Ca lend a rs Of Proceed in gs in Ch a n cery ,

I
, xli. (Th is is t h e p la in t iff

’

s bi l l .)
TO t h e r igh t reveren t Fadre in God , t h e Bissh Op O f Ba t h e ,

Ch a un
celler O f En gla nd .

Besech et h m ekely Ma rga ret Appilga rth of York w ydew e , th a t

wh ere Th om a s Sergea n tson Of t h e sam e , a t d ivers t im es spa k to

yor sa ide besech er ful sad ly a nd h ert ly in h ir con ceit , a nd sough t
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upon h ir to h ave h ir to w yfe , desir in g to h ave Of h ir certa in golde
to t h e som e Of xxxvj li. for costes to bee m ade O f t h eir m a ria ge ,

to em plo ie in m a rch a nd ise to h is en crese profi t a s to h ir h us
ba nde. Wh ereuppon sh e h avyn g fu l by leve trust in h is trout h e

la n gage , n or desir in g O f h im eeny con tra ct Of m a trym oyn e , de

l ivered h im t h e sa ide som e a t d iverse tymes ; a ftre t h e wh ich liveree
furt h w ith h e n a t wil ling to relivere t h e sa ide som e to yor sa ide
bisech ere h a t h e t a ke to w yfe a n ot h re wom a n , in grete deceit , h urt

ut tre undooyn g Of h ir , with out yor gra cieux h elp socor in th is
pa rt ie . Plea se it to yor good gra ce to con sidre t h e prem isses , a nd
t h a t yor sa ide bisech ere n o rem edy h a t h by t h e com on e lawe to get
ageine th e sa ide some ; t h er upon to gra un te a wr it agein s t h e

sa id Th om a s to appere a fore you a t a cert a in e da y upon a certa in e

peyn e by you to bee lym it , to bee exam in ed upon t h e prem isses ;
t h er upon m ake h im to doo a s good feit h con scien s w o l in t h is

pa rt ie. And sh e sh a l l pra y God for you .

ANONYMOUS CASE , COURT OF COMMON PLEAS , 1465. (Y . B .

4 E . IV . , 8 , Digby
’

s t ra n sla t ion .

[Act ion O f trespa ss qua re cla usum f regzt. Th e defenda n t pleaded
th a t pla in t iff h eld t h e la nd to h is use . Pla in t iff dem urred ]
Ca tesby (coun sel for defenda n t ) : Wh erefore sh ould t h e de

fenda n t not ava il h im sel f Of t h is m a t ter , wh en it fo l lows by rea son

t h a t th e defenda n t en feoffed t h e pla in t iff to th e use O f th e defenda n t ,
a nd SO th a t th e pla in t iff is on ly in t h e la nd to th e use Of th e defenda n t
a nd th e defenda n t m ade t h e feoffm en t to t h e pla in t iff in trust a nd

con fiden ce ? And th e pla in t iff su ffered th e defenda n t to occupy t h e
la nd , SO t h a t by rea son t h a t t h e defen da n t occupied t h e la nd a t h is

wil l , t h is proves th a t th e defenda n t Sh a l l h ave t h e adva n t a ge Of t h is
feoffm en t in trust , in order to just ify h is occupa t ion O f th e la nd

by th is ca use &c .

Moile Th is is a good ground of defen ce in Ch a n cery , for

th e defenda n t t h ere sh a l l aver t h e in ten t a nd purpose upon such a

feoffm en t , for in t h e Ch a n cery a m a n sh a l l h ave rem edy a ccord ing
to con scien ce upon th e in ten t Of such a feoffm en t , but h ere by th e
course Of t h e comm on la w in t h e Comm on Plea s or King

’

s Ben ch
it is oth erwise ,

for th e feoffee sh a ll h ave th e la nd ; a nd th e feoff or
sh a l l n ot just i fy con tra ry to h is ow n feoffm en t , th a t th e sa id feoff
men t w as m ade in con fiden ce , or th e con tra ry .

Ca tesby : Th e la w Of Ch a ncery is t h e comm on la w Of th e la nd ,

a nd th ere th e defenda n t sh a l l h ave adva n tage O f t h is m a t ter a nd
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Ext racts from A REPLICAT ION OF A SERJAUNTE AT THE LAWE S
OF ENGLAND TO CERTAINE PO INTE S ALLEAGED BY A STU

DENT OF THE SAID LAWE S OF ENGLAND . Wr it ten tem p .

Hen ry VI I I . in a n swer to certa in po in ts in th e con tem pora ry
t rea t ise ca l led Doctor a nd Studen t . (Ha rgr ave

’

s La w Tra cts,

[ I n D octor a nd Studen t t h e studen t h a d expla in ed t h a t -wh ere a

bond h ad been given a nd pa id , but n o relea se h ad been t aken ,

t h ough t h e bon d w a s en forcea ble a t la w , t h e Obl igor m igh t preven t
suit upon it a nd Obta in ca n cella t ion by a subpoen a in Ch a n cery.

TO t h is t h e serjea n t ta kes except ion ]
I m erva ile m och e w h a t a uth orite t h e ch a n cel lor ba t h t o m a ke

such a wr it in t h e K inge
’

s n ame , a nd h owe h e da re presum e to

m a ke soch e a wr it to let t h e K in ge
’

s subject s to sue h is lawes , t h e
wh ich t h e kin ge h im selfe ca n n ot do righ tew iselye ; for h e is sw orne

t h e con t ra r ie , a nd it is sa ide h oc possumus guod de j ure possumus.

Also t h e kin g
’

s judges O f th is rea lm e , th a t bee a ppoin ted to m inyster
h is lawes Of h is rea lm e be sw orne to m in ister h is lawes O f t h e rea lme

indifferen t lye to th e kin ge
'

s subject s ; a nd so is n ot t h e ch a n cellor .

Also th e serj a un ts a t t h e lawe be sw orn e to see t h e kin g
’

s subjects
to be just ifyed by th e lawes Of th is rea lm e determ in a ble by t h e

kin g
’

s judges a nd n ot by my lord ch a n cellor . Yet th is n otw ith

sta ndin ge ,
if t h e kinge

’

s subjects, upon a surm ised bil l put in to t h e
ch aun cerie , sh a l be proh ibited by a subpoen a to sue a ccordin ge to

t h e lawes O f t h e rea lm e , a nd be compel led to m a ke a un sw ea re before
m y lord ch a un cel lor , t h a n sh a l l th e lawe O f t h e rea lme be set a s

voyde a nd ta ken a s a t h ing O f n on e effecte , a nd th e kin g
’

s subjects
sh a l l be ordered by t h e d iscret ion Of t h e ch a un cel lor a nd by n o lawe ,
con tra rie to a l l good rea son a nd a l l good pol icy . And so m e seem

eth , th a t such a sute by a subpmn a is n ot ou lye a ga in st t h e la w
Of t h e rea lm e , but a lso a ga in st t h e lawe O f rea son . Alsom e seem et h ,

t h a t it is n ot con foa rm able to th e lawe O f God . For t h e lawe
Of God is n ot con tra ry in itself , t h a t is to say , one in on e p la ce ,
a nd con t ra ry in a n oth er p la ce , i f it bewel l perceyved a nd understood ,

a s ye ca n tel l , Mr . Doctour ; but t h is lawe is on e in on e courte
con t ra rie in a n ot h er court . And so m e seem eth

, t h a t it is n ot on lie

a ga in ste t h e lawe of rea son , but a lso a ga in st t h e lawe O f God . Also
m e seem eth , t h a t t h is su ite by a subpoen a is a ga in ste th e comm on

wel l of t h e rea lm e . For t h e comm on wel l O f everie rea lm e is to

h ave a good lawe , SO t h a t t h e subjects Of t h e rea lme m a ie be just i
fied by th e sam e , a nd th e m ore pla in e a nd Open th a t t h e lawe is,
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a nd t h e m ore knowledge a nd understa nd ing th a t th e subject h a th
O f t h e lawe , th e better it is for t h e comm on wel l of th e rea lm e ; a n d
t h e m ore un certa ine t h a t t h e lawe is in a ny rea lme , t h e lesse a nd
th e worse it is for t h e comm on wel l Of t h e rea lme. But i f t h e
subjects of a ny rea lme Sh a l l be com pel led to leave t h e lawe o f t h e
rea lm e , a n d to be ordered by t h e d iscret ion of on e m a n

,
wh a t th in ge

m ay be m ore unkn owen or m ore un certa ine ? But i f th is m a n n er

Of su ite by a subpmn a be m a in t ayn ed , a s you , Mr . Studen t , wold
h a ve it , in wh a t uncerta in t ie sh a l l t h e king

’

s subjects sta nde ,

wh a n t h ey sh a l l be put from t h e lawe Of th e rea lm e , a nd be com

pel led to be ordered by t h e d iscret ion a nd conscien ce of on e m a n"
An d n am elie for a s m och as con scien ce is a t h inge Of grea t un cer

t a in t ie ; for som e m en t h inke t h a t i f t h ey t reade upon tw o stra w es

t h a t lye a crosse , t h a t th ey O fen de in con scien ce, a nd some m a n

th in keth t h a t i f h e la ke m on ey , and a not h er h a t h too moch e , t h a t

h e m ay t a ke pa rt of h is wit h con scien ce ; a nd so d ivers m en d ivers
con sc ien ce ; for everie m a n kn owet h n ot wh a t con scien ce is so wel l
a s you , Mr . Doctour .

Studen t. Howe is it t h a n , t h a t t h e ch a ncel lours of Engla nd
h a ve used t h is?
Serj a un te. Verelie I t h incke for la cke of kn owledge Of t h e good

n ess of t h e lawes of th e rea lm e ; for m oste comm on ly t h e ch a n

celours Of Engla nd h ave been Spir itua l m en , t h a t h ave h a d but super
ficia l kn owledge in t h e lawes of t h e rea lme ; a nd wh an soch a byl l

h a t h been m ade un to th em , th a t soch e a m a n sh ould h ave grea te
w ron ge to be com pelled to pa ie tw o t imes for one t h inge, t h e ch a n

cel lour ,
n ot know inge th e goodn ess O f th e common lawe, n eyth er t h e

in conven ien ce t h a t m igh te en sue by t h e sa ide w r it Of subpoen a , h a t h

temerouslye d irected a subpoen a to t h e pla in t i ff in th e kin ge
’

s n am e ,

comm a nd inge h im to cea se h is su ite t h a t h e h a t h before th e kin g
’

s

just ices , a nd to m ake aun sw ea re before h im in th e ch a un cerie ; a nd
h e rega rdinge n o lawe , but t rust in ge to h is ow ne w it a nd wisdom ,

giveth judgmen t a s it pleaseth h im selfe , a nd th inket h , th a t h is judg
m en t bein g in soch e auth orit ie is fa rre better a nd more rea son able

th a n judgm en ts t h a t be given by t h e king
’

s just ices a ccord in g to

th e comm on lawe Of th e rea lm e. I n m y conceite in t h is ca se I m ay

l iken my lord ch aunceler , wh ich is n ot lea rned in t h e lawes of th e

rea lm e , to h im , th a t sta nds in th e Va le Of Wh ite-h orse fa rre from t h e

h orse a nd h oldet h th e h orse ; a nd th e h orse seemeth a nd appeereth

to h im a goodly h orse a nd well proport ion ed in every poin ct , a nd

th a t i f h e come neere to t h e p la ce w h er th e h orse is h e ca n perceave
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n o h orse n or proport ion of a ny h orse . Even so it fa reth by m y
lord ch a un celor t h a t is n ot lea rned in t h e lawes of t h e rea lm e ; for

wh a n such a bi ll is put un to h im , it appeeret h t o h im to be a m a t ter

of grea t con scien ce a nd requ iret h reform a t ion ; a nd t h e m a t ter in

t h e bil l appeeret h SO to h im , beca use h e is fa rre from t h e under

st a ndin ge a nd t h e kn owledge Of t h e lawe O f t h e rea lme a n d t h e good

n ess t h ereof but i f h e draw meere to t h e kn owledge a nd underst a nd
in ge of t h e comm on la w O f t h e rea lm e , so t h a t h e m a ie com e to t h e

per fecte kn owledge a nd goodn es O f it , h e sh a l l wel l perceive t h a t t h e
m a t ter con t a yn ed in t h e bil l put to h im in t h e ch a un cerie is n o

m a t ter to be refourm ed t h ere , a nd n am elie in soch e wise a s is used .

Moreover , Mr . St uden t , I m a rva ilem och e , t h a t ye say t h a t m en t h a t

h ave w ron ge m a ye be h o lpen in m a ny cases by a subpcr n a , in so

m och e a s you h ave in your Na tura Brem
'

um sevra l l w rit ts a nd d ivers
n a tures for t h e reform a t ion O f everie w ronge t h a t is don n e a nd

comm it ted con t ra rye to t h e lawes O f t h e rea lm e ; a nd amonge

al l your wr its th a t you h ave in your Na tura B revium , ye h a ve n one

t h ere ca l led subpoen a , n eyt h er yet t h e n a ture Of h im decla red t h ere,

a s ye h ave Of a l l t h e wr its specified in t h e sa ide booke . Wh erefore
me seemet h it sta ndeth n ot with your stud ie , n eit h er yet wit h your
lea rn in ge Of t h e lawes of t h e rea lme , t h a t a n y m a n t h a t is wronged
sh ould h ave h is rem ed ie by a subpoen a . I f a subpoen a h a d been a

wr it orda in ed by t h e lawe O f t h e rea lm e to reform e a w ron ge , a s

ot h er wr its in t h e sa ide book be , h e sh O ld h ave bin set in t h e bOOke O f

Na tura, Brevium , a nd t h e n a ture Of h im decla red t h ere , and for

th e reform a t ion O f wh a t w ron ge it layeth , a s it is in t h e wr its
con tayned in t h e sa ide booke ; a nd for a s m och e a s it is n ot so , it is a

writ a bused in m y m ynde con tra rie to t h e comm on lawe O f th e

rea lm e , a nd con t ra ry to rea son , a nd a l l good con scien ce , a nd yet is

coloured by t h e preten ce Of conscien ce.

Extra cts from COKE ’

S FOURTH INST ITUTE .

I n th e pa r l iam en t h o lden 13 R . 2 ( 1390) t h e comm on s pet it ioned
to t h e kin g t h a t n eit h er t h e ch a n cel lor n or ot h er coun sel lor doe m a ke
a ny order a ga in st th e comm on la w , n or t h a t a ny judgm en t be given
with out due processe Of la w . Wh ereun to th e king

’

s a n swer
w a s : Th e usages h eretofore sh a l l sta nd , so a s t h e king

’

s roya lty be
saved .

I n t h e pa rliamen t h olden in 17 R . 2 it is en a cted a t pe

t it ion O f t h e comm on s , t h a t fora sm uch a s people were compel led t o
come before t h e king

’

s coun cil , or in Ch a n cery ,
by writs grounded
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c . 23 a fter judgm en t given (be it in plea rea l or person a l) , t h e pa rty
ough t to be quiet , a nd to subm it t h ereto ; for a judgm en t bein g
on ce given in curia domin i regis, ough t n ot to be reversed n or

avo ided but by error or a t ta in t . And in t h e sam e Term , upon a

proh ibit ion to stay proceed ings in t h e court of requests , it w as

del ivered for a genera l m axim in la w , Th a t i f a ny court of equ ity
sh ou ld in term edd le wit h a ny m a t ters proper ly t r ia b le a t t h e com

m on la w , or wh ich con cern freeh o ld , t h ey a re to be proh ibited ; for
n eith er w rit of error n or a tta in t ca n be brough t to reverse t h e decrees
m ade in t h ose courts : ot h erwise it is upon t r ia ls a t th e comm on

la w ; for a l l m a t ters a re t h ere decided eit h er by a jury of twelve
m en , aga in st wh om (i f t h ey err in t h eir verd ict ) a n a t t a in t l iet h ;
or by t h e Judges , wh ere i f t h ey err in th eir judgm en t , t h e pa r ty

grieved m ay br in g h is wr it o f error .

WILSON ,
LIF E OF JAME S I . , 94

— 95.

A l it t le before t h is t im e t h ere w a s a brea ch between t h e Lord
Ch ief Just ice Cook a nd t h e Lord Ch a n cel lor E l lesm er , w h ich m ade

a pa ssage to bot h t h eir decl in es. Sir Edwa rd Cook h ad h ea rd a nd

determ in ed a Ca use a t t h e Comm on La w , a nd som e report t h ere
w a s juglin g in t h e busin ess . Th e wit n ess t h a t kn ew , a nd sh ould

h ave rela ted t h e Truth , w a s wrough t upon to be a bsen t , i f a ny
m a n wou ld undert a ke to excuse h is n on -a ppea ra n ce . A pra g
m a t ica l fel low of t h e pa rty undertook it , wen t wit h t h e wit n ess
to a T avern , ca l led for a Ga l lon pot fu ll of Sa ck , bid h im d rin k ,
a n d so leavin g h im wen t in to t h e Court . Th is wit ness is ca lled
for a s th e prop o f t h e Ca use , t h e Undert aker a n swers upon Oa th ,

He left h im in such a cond it ion , t h a t i f h e con t in ues in it but a

qua rter of a n h our , h e is a dea d m a n . Th is eviden cin g t h e m a n s

in ca pa bil ity to com e , deaded t h e m a t ter so , t h a t it lost t h e Ca use.

Th e Pla in t iffs t h a t h ad t h e In jury br in g t h e busin ess a bout in Ch a n
cery ; t h e Defenda n ts (h aving h ad Judgm en t a t Comm on La w )
refuse to obey t h e Orders of t h a t Court , wh ereupon th e Lord
Ch a n cel lor for con tem pt o f th e Court comm its t h em to pr ison .

Th ey pet it ion a ga inst h im in t h e St a r Ch am ber , t h e Lord Ch ief
Just ice joyn s wit h t h em , fom en ts t h e d ifferen ce , t h rea tn in g t h e

Lord Ch a n cel lor with a Prem un ire. Th e Ch a n cellor m a kes t h e

K in g a cqua in ted wit h t h e busin ess , w h o sen t to Sir Fra n cis Ba con
h is At torn ey Gen era l , Sir Hen ry Mon ta gue , a n d Sir Ra n do lph
Crew h is Serjea n ts a t La w , a nd Sir Hen ry Yelverton h is Sol licitor ,
comm a nding t h em to sea rch wh a t Presiden ts t h ere h ave been o f
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la te yea rs , wh erein such a s com pla in ed in Ch a n cery were rel ieved
a ccord in g to Equ ity a nd Con scien ce , a fter judgmen t a t Comm on

La w . Th ese being m en wel l versed in t h eir Profession (a fter ca n

y a ssin g t h e m a t ter t h orough ly) return ed a n swer to t h e King , Th a t

th ere h a t h been a strong curren t of Pra ct ice a nd proceed ing in
Ch a n cery , a fter Judgm en t a t Com m on La w , and m a ny t im es a fter
Execut ion , con t in ued sin ce Hen ry t h e seven t h s t ime, to t h e Lord
Ch a n cel lor t h a t now is, both in th e Reigns (ser ia t im ) of th e sev

era l Kin gs, a nd th e t im es of t h e severa l Ch a n cel lors, wh ereof d ivers
were grea t lea rn ed m en in t h e La w ; it being in Cases wh ere t h ere
is n o Remedy for t h e Subject by t h e strict course of t h e Comm on

La w un to wh ich th e Judges a re sworn . Th is sa t isfied t h e King ,

just ified t h e Lord Ch a n cel lor , a n d t h e Ch ief Just ice received t h e

fo il ; wh ich w a s a bit ter pot ion to h is spir it , but not strong en ough

to work on h im a s h is Enem ies wish ed .

HAYNE S , OUTLINES OF EQUITY , 14 .

Th e h istory of t h e growt h a nd developm en t of equ ity jurisdic
t ion is , indeed , by n o m ea n s, a s n ot un frequen t ly supposed , t h a t Of

a gra dua l , slow en croa ch m en t . On t h e con tra ry , turn ing to t h e

ea r l iest records, w e see a t first th e Ch a n cellors t rying appa ren t ly
to redress every gr ieva n ce o f wh a tever n a ture , wh ich wou ld Ot h er

w ise be rem ed iless ; wh ile t h e la bors of th e more recen t judges
con sisted , n ot m erely in developin g h eads of equity a lready founded ,

but in prun ing t h e luxur ia n ce Of t h e ea rl ier jur isd ict ion .

I n il lustra t ion of th is posit ion ,
let me turn to t h e book wh ich I

n ow ta ke up , a nd wh ich con t a in s t h e most a uth en t ic in form a t ion

w epossess respect ing t h e ea r ly proceed in gs in Ch a n cery . I t is t h e

first volum e ,
“Ca lenda rs in Ch a n cery of Queen Elizabet h , pr in ted

by order Of th e record comm issioners . Prefixed to t h e ca lenda rs is
con ta ined a select ion Of bil ls a nd pet it ions Of da tes a n ter ior to

Queen El iza beth '

s reign , a ccom pa n ied , in t h e la ter inst a n ces , by t h e

a n swers, rep lica t ion s, a nd deposit ion s of th e witnesses. Th e gen

era l ch a ra cter of t h ese ea rly proceed ings is in th e prefa ce to t h e

publ ica t ion t h us described : Most of t h e a n cien t pet it ion s a ppea r

to h ave been presen ted in con sequen ce of assa ults a nd trespa sses

a n d a va r iety of outrages wh ich were cogn izable a t comm on la w ,

but for wh ich th e pa rty com pla in in g w a s una ble to obta in redress ,

in con sequen ce of t h e m a in ten a n ce a nd protect ion a fforded to h is

adversa ry by som e powerfu l ba ron , or by th e sh er iff , or by som e

officer of th e coun ty in wh ich t h ey occurred . I need h a rdly
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Observe to t h e youn gest begin n er am ongst you , t h a t a ny such ca use
for com in g in to equ ity h a s lon g sin ce cea sed to exist ; a nd even i f
a ny such in fa ct existed ,

it would clea r ly a t t h e presen t day con

st itute n o ground for equ ita ble in terposit ion .

But in
‘

t rut h , w e find con sidera ble in a ccuracy o f Opin ion respect
in g t h e true fun ct ion of equ ity preva ilin g a t a m uch la ter da te

t h a n th a t of t h ese preceden ts. Th us , th e celebra ted con fiden t ia l
adviser of Hen ry t h e Seven th , Arch bish op Morton , appea rs,
a ccord in g to a report in t h e Yea r Books , to h ave den ied even t h e

d ist in ct ion between “
tech n ica l equ ity a nd

“
equ ity in t h e sen se of

n a tura l just ice.

”
Th e report of t h e ca se wh ich is n ot iced by both

Mr . Spen ce a nd Lord Cam pbell is ra t h er cur ious.

I t a ppea rs t h a t One o f t w o executors , col lud in g wit h a debtor to
t h e testa tor

'

s est a te ,
h ad relea sed t h e debtor . Th e coexecutor filed

a bil l a ga in st t h e executor a nd th e debtor . Th e ch a n cel lor w a s d is

posed to gra n t rel ief . Fin eux , coun sel for t h e defen da n t , observes
th a t t h ere is t h e la w of th e la nd for m a n y t h in gs a nd t h a t m a ny
t h in gs a re tr ied in Ch a n cery wh ich a re n ot rem ed ia b le a t comm on

la w ; a n d som e a re m erely m a t ter of con scien ce , between a m a n a nd

h is con fessor ,
”
t h us po in t in g out a ccura tely t h e d ist in ct ion s between

la w , equ ity , a nd rel igion . But t h e ch a n cellor retorts :
“
Sir , I kn ow

th a t every la w is , or ough t to be , a ccord in g to t h e la w o f God ,

(ign or in g t h us a ltoget h er a ny d ist in ct ion between la w a nd rel igion ) ;
a nd t h en , m ergin g com pletely t h e ch a n cel lor in t h e a rch bish op , h e

con t in ues : “
a nd t h e la w of God is , th a t a n executor , w h o is evil ly

d isposed , sh a l l n ot wa ste a l l t h e goods , etc . An d I kn ow wel l t h a t
i f h e do so , a nd do n ot m a ke am en ds, if h e h ave t h e power , it sera

damné in h el l . And t h en t h e ch a n cel lor proceeds to lay down
som e ra t h er un sound la w .

EARL OF OXF ORD ’

S CASE , IN CHANCERY , 1616. (1 Rep . in Ch a n .
,

1 ,

Lord Ch a n cel lor El lesm ere : 1 . Th e la w Of God spea ks for t h e
pla in t iff . Deut . xxviii .
2 . And equ ity a nd good con scien ce spea k wh ol ly for h im .

3 . Nor does th e la w of th e la n d spea k a ga in st h im . But t h a t

a nd equ ity ough t to jo in h a nd in h a nd in m odera t in g a nd rest ra in
in g a l l extrem it ies a nd h a rdsh ips.

By t h e la w of God , h e t h a t bui lds a h ouse ough t to dwel l in it ;
a nd h e th a t pla n ts a vin eya rd ough t to ga t h er t h e gra pes th ereof .
Deut . xxviii , 30 .
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under h is m a jesty , t o supp ly t h a t power un t il it m ay be h ad , in a l l

m a t ters of m eum a nd tuum , between pa rty a nd pa rty ; a n d t h e

Lord Ch a ncel lor dot h n ot except to t h e st a tute or t h e la w (judg
m en t ) upon t h e st a tute , but t aket h h im sel f bound to obey t h a t

st a tute , a ccord in g to 8 Ed . 4 ; a nd t h e judgm en t t h ereupon m ay

be just ; a nd t h e col lege ,
in t h is ca se , m ay h ave a good t it le in la w ,

a nd th e judgm en t yet sta ndeth in force .

SELDE N ,
TABLE TALK , t it . Equ ity . [Selden d ied 1654 . His Ta ble

Ta lk w a s publ ish ed by h is am a n uen sis a fter h is dea t h .]
Equ ity in la w is t h e sam e th a t t h e spir it is in rel igion ,

wh a t
everyon e plea ses t o m a ke it . Som et im es t h ey go a ccord in g t o con

scien ce , somet im es a ccord in g to la w , som et im es a ccord in g to t h e

wil l of t h e court . Equ ity is a rogu ish t h in g ; for t h e la w w e h ave a

m ea sure ,
kn ow wh a t to trust to ; equ ity is a ccord in g to t h e con

scien ce O f h im t h a t is ch a n cellor , a nd a s t h a t is la rger or n a rrower ,
so is equ ity .

’

Tis a l l on e a s i f t h ey sh ould m a ke h is foot t h e st a nd

a rd . For if t h e m ea sure w e ca l l a ch a n cel lor ’

s foot , wh a t a n un

cert a in m ea sure t h is would be. One ch a n cel lor h a s a lon g foot ,
a n ot h er a sh ort foot , a n ot h er a n ind ifferen t foot ;

’

t is t h e same t h in g
in t h e ch a n cel lor

’

s con scien ce .

SPENCE ,
EQUITABLE JUR ISDICT ION OF TH E COURT OF CHANCE RY ,

I , 413.

Som e ext ra vaga n ces wh ich or igin a ted perh aps in too h igh a n

est im a te on t h e pa rt o f t h e Ch a n cel lors of Hen ry VI I I a nd El iza
bet h , of t h eir ind ividua l endowm en ts, a nd erron eous views a s to

t h e n a ture of t h eir o ffice , occa sion ed in pa rt by t h e la n guage of fl a t

t ery , gave occa sion to t h e grea t Selden to rem a rk , m ore perh aps in
jest t h a n in ea rn est , t h a t equ ity w a s a rogu ish t h in g ; it w a s a ccord

in g t o t h e con scien ce of h im t h a t w a s Ch a n cel lor , a nd a s t h a t w a s

la rger or n a rrower , so w a s equity . Th is m igh t indeed h ave been a

t rue picture o f t h e court on its or igin a l founda t ion , h ad n ot th e

equ it a ble doctr in es a nd provision s of t h e Rom a n La w been t a ken
a s t h e pr in ciples on wh ich it s dec ision s were to be founded ; but it
is pla in t h a t t h e jur isd ict ion n ever could h ave been est abl ish ed i f
t h e conscien ce o f t h e judge h ad been h is on ly gu ide . I t m ay be

rem a rked , h owever , t h a t too m uch con sidera t ion w a s somet imes

given to t h e Con scien ceO f th e Queen . I t is
“
t h e h oly conscien ce

O f t h e Queen , for m a t ter of equ ity ,

”
sa id Sir C . Ha t ton [temp .

El iza bet h ] ,
“
th a t is in some sort comm it ted to t h e Ch a n cel lor .

”
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But gen era l ly durin g th is reign , a s wel l a s before , equ ity a n d

con scien ce a s ru les of decision were deferred to pr in ciples deduced
from t h e Rom a n jur ispruden ce , t h e sa n ct ion o f wh ich w a s occa

sion a l ly d irect ly a dverted to , indepen den t ly o f t h e pr iva te con scien ce
o f t h e judge . Noth in g is recorded a s h avin g been del ivered j ud i
cia l ly from t h e ben ch wh ich ca n wa rra n t t h e supposit ion t h a t t h e

pr iva te opin ion or con scien ce o f t h e judge , or wh a t is perh aps
equ iva len t , h is wh im or capr ice , indepen den t Of pr in ciple a nd prece
den t , w a s a legit im a te ground O f decision .

No doubt preceden ts h ad to be m ade wh en ca ses O f extrem ity ,

t o use t h e la n gua ge O f t h e t im es , a rose , ca l l in g for t h e in ter feren ce
o f t h e court t o correct t h e r igor of t h e la w or to supply its defects.

Th ese preceden ts , t h ough n ot Of bin d in g a ut h or ity l ike judgmen t s

a t la w , for i f t h ey h ad been , a t t h a t t im e , a Court of Equ ity m ust

a fterwa rds h ave been erected to correct t h e Court o f Ch a n cery ;
n or en tered of record a s judgm en t s a t la w , were frequen t ly , from
Hen ry VI downwa rds , reported in t h e Yea r Books , to be referred
to , n o doubt , a s future guides. Th ese , toget h er wit h ot h er ca ses ,

were co l lected a nd publ ish ed in t h e reign s O f El iza bet h , Jam es a n d

Ch a r les.

Th e Ch a n cel lors in m a n y ca ses expressly referred to preceden t
a s t h e groun d of t h eir decision s.

We find t h e Ch a n cel lor in t h e t im e O f Ca r . I , wh ere t h e ca se

exh ibited n o n ovelty in it s circum st a n ces so a s to ca l l for a prece
den t t o be m ade ,

refusin g t o in ter fere beca use t h ere w a s n o prece

den t ; a nd t h ere a re in st a n ces o f referen ces to t h e ch ief just ices a nd

ot h er judges to see wh et h er t h e Lord Ch a n cellor h ad jur isd ict ion in

t h e ca use . Lord El lesm ere , (tem p . Jam es I ) ful ly recogn izin g t h e
force of preceden t , endea vored t o provide a ga in st t h e irregu la ri

t ies , to wh ich h e occa sion a l ly gave w ay , bein g con verted in to prece

den ts . I m ay add t h a t t h e preceden ts col lected by Tot h il l a nd Sir
George Ca ry , h ave been cited by subsequen t judges, am on gst

ot h ers by t h e grea t Lord Ha rdwicke [Ch a n cel lor , 1737 so

th a t t h ere is a n un in terrupted ch a in in t h e in fluen ce of preceden t
from t h e ea r l iest t im es , in t h e a ppl ica t ion o f t h e pr in ciples of

equ ity a nd con scien ce ,
posit ively , t h a t is wh ere t h ey ough t to be

a ppl ied , a nd n ega t ively , th a t is , wh ere t h e la w ough t to be left

to its ow n Opera t ion .

Wh en , th erefore ,
Lord Nott in gh am decla red th a t wit h

such a Con scien ce a s is on ly n a tura lis et in tern a t h is court h a s

n ot h in g to do , t h e Con sc ien ce by wh ich h e w a s t o proceed w a s
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m erely civilis a n d politica ; h e w as n ot m aking a rule , but decla r in g
wh a t h ad becom e of t h e est a bl ish ed doct r in e Of t h e Cour t .

MAITLAND
,
EQUITY , 6— 1 1 .

I do n ot t h in k t h a t in t h e fourteen th cen tury t h e Ch a n cel lors
con sidered t h a t t h ey h ad t o adm in ister a ny body of subst a n t ive
rules t h a t d iffered from t h e ord in a ry la w of t h e la nd . Th ey were
adm in ister ing t h e la w , but t h ey were admin ister ing it in ca ses wh ich
escaped t h e m esh es Of t h e ord in a ry courts . Th e com pla in t s t h a t

com e before t h em a re in gen era l comp la in ts of indubit a ble lega l
wron gs , a ssa u lts , ba t teries , im pr isonm en ts , d isseisin s , a nd so forth
— wron gs of wh ich t h e ord in a ry courts t a ke cogn iza n ce ,

wron gs
wh ich t h ey ough t t o redress. But t h en owin g to on e t h in g
a nd a n ot h er such wron gs a re n ot a lwa ys redressed by cour ts of

la w . I n t h is per iod on e of t h e comm on est of a l l t h e rea son s t h a t

com pla in a n ts wil l give for com in g to t h e Ch a n cery is t h a t t h ey
a re poor wh i le t h eir adversa r ies a re r ich a n d in fluen t ia l - too

r ich , too in fluen t ia l to be left to t h e clum sy processes Of t h e o ld

courts a n d t h e verd icts of jur ies. However , t h is sort O f t h in g ca n n ot

wel l be perm it ted . Th e la w courts wil l n ot h ave it a nd pa r l iam en t

will n ot h ave it . Com pla in ts a ga in st t h is ext ra ord in a ry just ice

grow loud in t h e fourteen t h cen tury . I n h istory a nd in pr in ciple
it is closely con n ected with a n ot h er kind Of extra ord in a ry just ice
wh ich is yet m ore object ion a b le , t h e extra ord in a ry just ice t h a t is
don e in cr im in a l ca ses by t h e Kin g

’

s Coun cil . Pa r l iam en t a t on e

t im e would gla d ly be rid of bot h — O f bot h t h e Coun ci l ’s in ter
feren ce in

’

cr im in a l m a t ters, a nd t h e Ch a n cel lor ’

s in terferen ce
wit h civil m a t ters . And so t h e Ch a n cel lor is wa rn ed O ff t h e field
O f comm on la w — h e is n ot to h ea r cases wh ich m igh t go to t h e

ord in a ry courts , h e is n ot to m a ke h im self a judge of torts a nd con

t ra cts , Of property in la nds a nd goods.

But , t h en , just a t t h is t im e it is becom ing pla in t h a t t h e Ch a n
cel lor is doin g som e conven ien t a nd useful works t h a t could n ot

be don e , or cou ld n ot ea sily be done by t h e courts of com m on l a w .

He h a s t a ken to en forcin g uses or t rusts. Of t h e or igin of uses or

t rusts you wil l h ave read a nd I sh a l l h ave somet h in g to say a bout
it on a n ot h er occa sion . I don ’

t m yself bel ieve t h a t t h e use cam e

to us a s a foreign t h in g . I don ’

t bel ieve th a t t h ere is a n yt h in g
Rom a n a bout it . I bel ieve t h a t it w a s a n a tura l outcom e Of a n cien t
Engl ish elem en ts. But a t a ny ra te I m ust a sk you n ot to bel ieve
th a t eith er t h e m a ss o f t h e n a t ion or th e comm on lawyers of t h e
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th a t is t h us a ssigned to t h em . Th ey a re known as t h e rules of

equity a nd good con scien ce.

”
As to wh a t t h ey h ave done in remoter

t imes w e h ave to draw in feren ces from very spa rse eviden ce. One

th ing seem s pretty p la in . Th ey h ad not considered th emselves
st rict ly boun d by preceden t . Remem ber t h is, our reports O f cases
in courts of la w go ba ck to Edwa rd I

’

s day t h e m idd le a ges a re

represen ted to us by t h e long ser ies Of Yea r Books. (Tn t h e oth er

h a nd , our reports of cases in th e Court of Ch a n cery go ba ck no

furth er t h a n 1557 ; a nd th e m ass of reports wh ich com e to us

from between t h a t da te a nd th e Restora t ion in 1660 is a l igh t m a tter .

Th is by itself is en ough to sh ow us th a t th e Ch ancellors h ave not

h eld t h em selves very strict ly bound by case la w , for m en h ave n ot

ca red to collect cases. Nor do I believe th a t to a ny very la rge ex

ten t t h e Ch a n cel lors h ad borrowed from th e Rom a n Law - t h is
is a d isputed m a t ter ; Mr . Spen ce h as a rgued for t h eir Rom a n ism ,

Mr . Just ice Holmes aga in st it . No doubt th rough t h e med ium o f

t h e ca non la w th ese grea t ecclesia st ics were fam ilia r with some of

t h e grea t m a xim s wh ich occur in t h e I n stitutes or t h e Digest. One

of t h e pa rts of th e Corpus J uris Ca n on ici , t h e Liber Sextus , ends

with a bouquet of th ese h igh -sound ing m axims — Q ui prior est

tempore potior est j ure, a nd so fort h , m axims fam ilia r to a l l readers

of equ ity reports. No doubt t h e ea r ly Ch a n cellors kn ew t h ese

a nd va lued t h em but I do n ot bel ieve th a t w e ough t to a t t ribute
to t h em much knowledge of Rom a n l a w or a ny in ten t ion to Rom a n

ise t h e la w of Engla nd . For exam ple , to my m ind t h e com pa rison
som et imes drawn betw een t h e so—ca l led double ownersh ip of E n g

la nd , a nd th e so-ca l led double ow n ersh ip of Roman la w ca n n ot be
ca rried below th e surface. I n t h eir trea tmen t of uses or trusts

t h e Ch a n cellors st ick close , m a rvel lously close, to t h e ru les of t h e

comm on la w — th ey often con su lted t h e j udges, a nd t h e lawyers
w h o pleaded before t h em were comm on lawyers, for t h ere w a s a s

yet n o
“Ch a n cery Bar .

”
On t h e wh ole , my not ion is t h a t with

t h e idea of a la w of n a ture in t h eir m inds t h ey decided ca ses with out
much referen ce to a ny writ ten a uth or ity , n ow m a kin g use of some

a n a logy d rawn from t h e comm on law , a nd now of some grea t

m axim of jur ispruden ce wh ich t h ey h ave borrowed from th e ca non
ists or t h e civilians.

I n t h e second h a l f of th e sixteen th cen tury th e jur isprudence Of

th e court is becom ing sett led . Th e day for ecclesia st ica l Ch a n
cellors is pa ssing away. Wo lsey is th e la st of th e grea t ecclesiast ica l
Ch a ncel lors , th ough in Ch a rles I

’

s day w e h ave one more d ivine in
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t h e person of D r . Wil l iams. El lesmere , Ba con ,
Coven t ry

,
begin

to a dm inister a n esta bl ish ed set of rules wh ich is becom ing kn own
to t h e publ ic in t h e sh a pe of reports a nd t h ey begin to pub lish rules

o f procedu re. I n Jam es I
’

s d ay occured th e grea t qua rrel between
Lord Ch a n cellor Ellesm ere a nd Ch ief Just ice Coke wh ich fin a l ly
decided th a t th e Court o f Ch a n cery w a s to h ave th e upper h a nd
over th e cour ts O f la w . I f t h e Ch an cery w a s to ca rry out its

m axim s a bou t t rust a nd fra ud it w a s essen t ia l th a t it sh ou ld h a ve
a power to preven t m en from go ing in to t h e courts of la w a nd to

preven t m en from put t ing in execu t ion t h e judgmen ts th a t th ey
h ad obta in ed in courts of la w . I n fra ud. or in brea ch o f t rust you

obta in a judgm en t a ga in st m e in a court o f la w ; I compla in to t h e
Ch a n cel lor , a nd h e , a fter h ea ring wh a t you h ave to sa y , en join s you
n ot to put in force your judgm en t , sa ys in effect t h a t i f you do pu t
you r judgm en t in force you w i ll be sen t to pr ison . Understa nd
wel l t h a t th e Cou rt o f Ch a n cery n ever a sserted th a t it w a s superior
to t h e courts o f la w ; it n ever presum ed to send to t h em such m a n

d a tes a s t h e Court Of Kin g
’

s Ben ch h a bitua l ly sen t to t h e in ferior
cour ts , tel l in g t h em t h a t t h ey m ust do t h is or m ust n ot do t h a t

or qua sh in g t h eir proceed in gs — t h e Ch a n cel lor ’

s in jun ct ion w a s

in t h eory a very d iff eren t th ing from a m a ndam us , a proh ibit ion ,

a cert iora ri , or th e l ike. I t w a s addressed n ot to t h e judges, but
to t h e pa rty . You in brea ch o f t rust h ave ob ta ined a judgmen t

t h e Ch a n cellor does not say t h a t t h is judgmen t w a s w rongly

gra n ted , h e does n ot a n nu l it , h e tel ls you th a t for rea son s person a l
to yoursel f it wi l l be inequita ble for you to en force t h a t judgmen t ,

a n d t h a t you a re n ot to en force it . For a l l th is , h owever , it w a s

n a tura l t h a t t h e judges sh ou ld t a ke um bra ge a t th is t rea tmen t of

th eir judgm en ts. Coke decla red th a t t h e m a n w h o obta ined such

a n in jun ct ion w a s gu i lty of t h e o ffen ce denoun ced by th e Sta tutes
of Pra em un ire , t h a t of ca ll in g in quest ion t h e judgmen ts of t h e

king
’

s court s in o th er courts (th ese sta tutes h ad been a im ed a t t h e

Pa pa l curia ) . King Jam es h ad n ow a wish ed - for Opportun ity of

a ppea rin g a s supreme over a l l h is judges , a nd a ll h is courts , a nd ,

a ct ing on t h e advice o f Ba con a nd o th er grea t lawyers , h e issued a

decree in favour of t h e Ch a n cery . From th is t ime forwa rd th e

Ch a n cery h ad t h e upper h a nd . I t did n ot cla im to be superior

to t h e courts of la w , but it could preven t m en from go ing to t h ose
courts, wh erea s th ose courts cou ld n o t preven t m en from go ing to it .

I ts independen ce being th us secured , t h e court became a n ex

t rem ely busy court . Ba con sa id th a t h e h ad m ade 2000 o rders
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in a yea r , a nd w e a re told th a t a s m a ny a s ca uses were
pending before it a t one t im e : indeed it w a s h opelessly in a rrea r

of its work . Under th e Commonwea l th some vigorous a ttem pts
were m ade to reform its procedure . Som e were for a bol ish in g it
a ltogeth er . I t w a s n ot ea sily forgot ten th a t t h e Court o f Ch a n cery
w a s t h e twin sister of th e Court of Sta r Ch am ber . Th e proj ects
for reform cam e to a n end wi th t h e Restora t ion . St i l l it is from
t h e Restora t ion or t h erea bouts o f course a precise da te ca n n ot

be fixed — t h a t w e m a y rega rd t h e equ ity a dm in istered in t h e

Ch a ncery a s a recogn ised pa rt o f t h e la w o f t h e la nd . Usua l ly ,
t h ough n ot a lways, t h e grea t sea l is in th e keepin g o f a grea t lawyer

— in 1667 Sir Orla ndo Bridgm a n , th e grea t conveya n cer , h a s it ;
in 1673 Sir Hen ea ge Fin ch , a fterw a rds Lord Not t in gh am , w h o

h a s been ca l led t h e fa t h er o f equity ; in 1682 Sir Fra n cis North ,

a fterwa rds Lord Gu ilford ; in 1693 Sir Joh n Som ers , a fterwa rds
Lord Som ers , a grea t common lawyer . I t h in k t h a t An th ony
Ash ley , Ea r l o f Sh a ftesbury , t h e famous Ash ley of t h e Ca ba l , w a s

t h e la st n on - lawyer w h o h eld it , a nd h e h eld it for but on e yea r ,
from 1672 to 1673 . Th en durin g t h e eigh teen th cen tury t h ere

com es a series of grea t Ch a n cellors. I n 1705 Cowper , in 1713 H a r

court , in 1725 Kin g , in 1733 Ta lbot , in 1737 Ha rdwicke , in 1757

North in gton , in 1766 Camden , in 1778 Th urlow , in 1793 Lough
borough , in 1801 Eldon . I n t h e course of t h e cen tury t h e Ch a ncery
reports im prove ; t h e sam e ca re is spen t upon report in g t h e decrees
O f t h e Ch a n cel lors th a t h a s long been spen t on report ing t h e judg
m en ts of t h e judges in th e courts o f common la w . Gra dua l ly

,

too , a Ch a n cery ba r form s i tself , t h a t is to say , som e ba rristers
begin t o devote th em selves a ltoget h er to pra ct isin g before t h e

Ch a n cel lor , a nd do n ot seek for work elsewh ere . La st ly , equ ity
m a kes its w a y in to t h e text—books a s a pa rt , a nd a n importa n t pa rt ,
of t h e la w o f t h e la nd .

GE E v . PR ITCHARD , I N CHANCE RY , 1818 . (2 Sw a n st .

Lord Eldon , Ch a n cel lor , sa id : I t is m y duty to subm it my judg
m en t to t h e a uth ority o f t h ose w h o h ave gon e before m e ; a nd it

wil l n ot be ea sy to rem ove t h e weigh t of t h e decision s of Lord
Ha rdwicke a nd Lord Apsley . Th e doctr in es of t h is Court ough t

to be a s wel l set t led , a nd m ade a s un iform a lm ost a s t h ose o f t h e

comm on la w ,
layin g down fixed prin ciples , but t a kin g ca re t h a t

t h ey a re to be appl ied a ccord in g to t h e circum st a n ces O f ea ch ca se.

I ca n n ot a gr ee t h a t t h e doctrin es of t h is court a re to be ch a n ged
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t h ey a lso t a ke th e con curren t jur isd ict ion of t it h es, a nd a ll ques
t ion s rela t in g t h ereto ; of a l l dea l in gs in pa rtn ersh ip , a nd m a n y
ot h er m erca n t i le t ra n sa ct ion s ; a nd so of ba il iffs , receivers, fa ctors,
a nd a gen ts. I t wou ld be end less to po in t out a l l t h e severa l aven ues
in h um a n a ffa irs, a nd in t h is comm ercia l age , wh ich lead to or

end in a ccoun ts.

From t h e same fruit ful source , t h e com pulsive d iscovery upon
oa t h , t h e courts of equ ity h ave a cqu ired a jur isd ict ion over a lm ost

a l l m a t ters of fra ud ; a l l m a t ters in t h e pr iva te kn owledge of t h e

pa rty ,
wh ich , t h ough con cea led , a re bind ing in conscien ce ; a nd a l l

judgm en ts a t la w , obt a in ed t h rough such fra ud or con cea lmen t .

And th is , n ot by im pea ch ing or reversin g t h e judgmen t itself , but
by proh ibit in g t h e pla in t iff from t a kin g a ny adva n t age Of a judg
m en t obt a in ed by suppressin g t h e t rut h ; a nd wh ich , h ad t h e sam e

fa ct s a ppea red on t h e t ria l a s n ow a re d iscovered , h e would never
h a ve a t t a in ed a t a l l .

2 . As to t h e m ode of t ria l . Th is is by in terroga tories adm in is
tered to t h e witnesses, upon wh ich t h eir deposit ion s a re t a ken in

wr it in g ,
wh erever t h ey h a ppen to reside . I f

, th erefore , t h e ca use

a r ises in a foreign coun t ry , a nd t h e witn esses reside upon t h e Spot ;
if , in ca uses a r isin g in Engla nd , t h e wit n esses a re a broad , or sh ort ly
to leave t h e kin gdom ; or i f witn esses resid in g a t h om e a re a ged or

in firm ; a n y of t h ese ca ses lays a ground for a court of equ ity to

gra n t a comm ission to exam ine t h em , a nd (in con sequen ce) to

exercise t h e sam e jur isd ict ion , wh ich m igh t h a ve been exercised a t

la w , i f t h e witnesses could proba bly a t tend .

3 . Wit h respect to t h e m ode of rel ief . Th e wa n t of a m ore speci
fic rem edy , t h a n ca n be obt a in ed in t h e courts of la w , gives a con

curren t jur isd ict ion to a court of equ ity in a grea t va r iety of ca ses .

To in st a n ce in executory a greem en t s. A court of equity wil l com

pel t h em to be ca rr ied in to str ict execut ion , un less wh ere it is

im proper or im possible : in stead of givin g dam a ges for t h eir n on

perform a n ce . And h en ce a fict ion is est a bl ish ed , t h a t wh a t ough t

to be done sh a l l be con sidered a s bein g a ctua l ly done , a nd sh a l l
rela te ba ck to t h e t im e wh en it ough t to h ave been done or igin a lly
a nd t h is fict ion is so closely pursued t h rough a ll its con sequen ces,
t h a t it n ecessa rily bra n ch es out in to m a ny ru les o f jurispruden ce ,

wh ich form a cert a in regula r system . So of wa ste , a nd ot h er sim ila r
in juries , a court of equity ta kes a concurren t cogn iza n ce , in order to

preven t t h em by in jun ct ion . Over quest ions th a t m a y be t r ied a t

la w , in a grea t m ult ipl icity of a ct ions, a court o f equity assumes a
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jur isd ict ion , to preven t t h e expen se a nd vexa t ion of end less l it i
ga t ion s a nd su its . I n va r ious kinds o f fra uds it a ssum es a con

curren t jur isd ict ion , n ot on ly for t h e sa ke of a d iscovery , but of a

m ore exten sive a nd specific rel ief : a s by set t ing a side fra udu len t
deeds , decreein g reconveya n ces , or d irect in g a n a bsolute convey
a n ce m erely to st a nd a s a secur ity . A nd t h us , la st ly , for t h e sa ke
of a m ore ben eficia l a nd com plete rel ief by decreein g a sa le of la nds,
a court of equ ity h o lds p lea of a l l debt s

,
en cum bra n ces , a nd ch a rges

t h a t m ay a ffect it or issue t h ereout .

4 . Th e t rue con struct ion of securit ies for m oney len t is a n ot h er

foun ta in of jur isd ict ion in cour ts of equ ity . Wh en t h ey h eld t h e

pen a lty of a bond to be t h e form , a nd t h a t in substa n ce it w a s on ly
a s a p ledge to secure t h e repa ym en t of t h e sum bon a fide adva n ced ,

wit h a proper com pen sa t ion for t h e use , t h ey la id t h e foun da t ion
of a regu la r ser ies of determ in a t ion s, wh ich h ave set t led t h e doc

tr in e of person a l p ledges or secur it ies , a nd a re equa l ly a ppl ica ble to
m ort a ges of rea l property . Th e m ortgagor con t in ues own er of

t h e la nd , t h e m ortga gee of t h e m on ey len t upon it ; but t h is own er
sh ip is m utua l ly t f a n sferred f a nd t h e m ortga gor is ba r red from
redempt ion if , wh en ca l led upon by t h e m ortga gee , h e does n o t

redeem wit h in a t im e l im ited by t h e cour t ; or h e m ay ,
wh en out

of possession , be ba rred by len gt h of t im e , by a n a logy to t h e st a tute

of l im it a t ion s.

5 . Th e form of a t rust , or secon d use , gives t h e courts o f equity
a n exclusive jurisd ict ion a s to t h e subject -m a t ter of a l l set t lem en ts

a n d devises in t h a t form , a nd of a l l t h e lon g term s crea ted in t h e

presen t com pl ica ted m ode Of conveya n cin g . Th is is a very am ple
source of jur isd ict ion : but t h e t rust is govern ed by very n ea rly
t h e sam e ru les a s would govern t h e esta te in a court o f la w , i f n o
t rustee w a s in terposed : a nd by a regu la r posit ive system est a b
lish ed in t h e courts of equ ity , t h e doctr in e of t rusts is n ow reduced

to a s grea t a cert a in ty a s t h a t of lega l esta tes in t h e court s of t h e

comm on la w .

Th ese a re th e prin cipa l (for I om it t h e m in uter) grounds of t h e

jurisd ict ion a t presen t exercised in our courts of equity ; wh ich
d iffer , w e see , very con sidera bly from th e not ion s en terta ined by
stra n gers , a nd even by th ose courts th em selves before th ey a rrived
to m a turity ; a s a ppea rs from th e prin ciples la id down , a n d th e

jea lousies en terta in ed of th eir a buse , by our ea r ly juridica l writers
cited in a form er page ; a nd wh ich h ave been im pl icit ly received
a n d h a nded down by subsequen t com pilers , with out a t tendin g to
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t h ose gradua l a ccession s a nd derel ict ion s, by wh ich in t h e course
o f a cen tury t h is m igh ty r iver h a th im percept ibly sh i fted its ch a n
nel . Lamba rd I n pa rt icula r , I n t h e reign o f Queen Elizabet h , la ys
it down , t h a t

“
equ ity sh ould n ot be a ppea led un to , but on ly I n

ra re a nd extra ordin a ry m a t ters : a nd t h a t a good ch a n cellor w i l l
n ot a rroga te a uth or ity in every com pla in t th a t sh a ll be brough t
before h im upon wh a tsoever suggest ion : a nd t h ereby both over
t h row t h e a uth ority of th e courts of common la w , a nd bring upon
m en such a con fusion a nd un certa in ty , a s h a rd ly a ny m a n sh ould

kn ow h ow or h ow lon g to h old h is ow n a ssured to h im .

”
And cer

ta in ly ,
i f a court of equity were st i l l a t sea , a n d floa ted upon th e

occa sion a l opin ion wh ich t h e judge w h o h a ppen ed to preside m igh t
en terta in of con scien ce in every pa rt icula r ca se , t h e in conven ience
th a t wou ld a r ise from th is un certa in ty wou ld be a worse evi l t h a n
a ny h a rdsh ip th a t cou ld fol low from ru les too st rict a nd in flexible.

I ts powers would h ave becom e too a rbitra ry to h ave been endured in

a coun try l ike t h is, wh ich boa sts of being govern ed in a ll respects
by la w a nd n ot by wi ll . But since t h e t im e wh en Lam ba rd wrote ,
a set o f grea t a nd em inen t lawyers , w h o h ave successively h eld th e

grea t sea l , h ave by degrees erected th e system of rel ief adm in is
tered by a court o f equ ity in to a regu la r science , w h ich ca n n ot be
a t ta in ed with out study a nd experien ce , a ny m ore th a n th e scien ce
of la w ; but from wh ich , wh en understood , it m ay be known wh a t
rem edy a su itor is en t it led to expect , a nd by wh a t m ode o f su it , a s
read i ly a nd wit h a s m uch precision in a court o f equity a s in a court
o f la w .

I N RE HALLE TT ’

S ESTATE , COURT OF APPEAL , 1879 (13 Ch . D .

696 ,

Jessel , M . K , sa id : T h e m om en t you esta bl ish t h e fiducia ry rela

t ion , t h e m odern ru les of Equity , a s rega rds fo l lowin g t rust m on ey ,
a pply . I in ten t ion a l ly say m odern rules , beca use it m ust n ot be

forgot ten th a t t h e ru les of Courts of Equi ty a re n ot , l ike t h e rules

of th e Common La w , supposed to h ave been esta blish ed from t ime
imm emoria l . I t is perfect ly well known t h a t t h ey h ave been
esta bl ish ed from t im e to t ime — a ltered , improved , a nd refin ed
from t ime to t im e . I n m a ny ca ses w e know th e n ames o f th e

Ch a n cel lors w h o inven ted th em . NO doubt t h ey were inven ted
for t h e purpose o f securing th e bet ter adm in istra t ion o f just ice ,

but st i l l th ey were inven ted . Ta ke such th ings a s t h ese : t h e

sepa ra te use o f a m a rried wom a n , t h e restra in t on a lien a t ion , t h e
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resorted to th e Courts of Ch a n cery wh ose doctrines a nd pra ct ice
were very sim i la r to th eir ow n , h ad not Lord Ma n sfield a ppea red
to crea te th e merca n t ile law of th is coun try .

BULLER v. CR IPS , QUE EN
’

S BE NCH , 1704. (6 Mod .

A note w a s in t h is form :
“ I promise to pay Joh n Sm ith , or order ,

th e sum of one h undred pounds , on a ccoun t of win e h ad from h im .

”

Joh n Sm ith endorses th is note to a noth er ; t h e indorsee brin gs
a n a ct ion a ga in st h im th a t drew t h is n ote , a nd decla res upon th e

custom of merch a n ts a s upon a bil l o f exch a nge.

A mot ion w a s m ade in a rrest of judgmen t upon th e auth ority
of th e ca se of Ma rtin v . Cla rke.

But Broth erick would dist ingu ish t h is ca se from th a t : for t h ere

t h e pa rty to wh om th e note w a s origina l ly m ade brough t th e a ct ion ,

but h ere it is by t h e indorsee ; a nd h e th a t ga ve t h is note did ,

by t h e tenor t h ereof , m a ke it a ssign a ble or n egot ia ble by th e words
or order ,

” wh ich amoun t to a prom ise or underta king to pay it
to a ny wh om h e sh ould a ppoin t , a nd th e indorsemen t is a n a ppo in t
m en t to t h e pla in t iff .

Holt , C . J. : I remember wh en a ct ion s upon in la n d bil ls of ex

ch a n ge did first begin ; a nd th ere th ey la id a pa rt icula r custom
between London a nd Bristol , a nd it w a s a n a ct ion aga inst t h e
a cceptor . Th e defenda n t ’s coun sel would put th em to prove t h e
custom ; a t wh ich Ha le , C . J . , w h o tried it , la ugh ed , a nd sa id
th ey h ad a h opefu l case of it . And in my Lord North

’

s t ime it

w a s sa id th a t -t h e custom in t h a t ca se w a s pa rt of t h e common la w

of England ; a nd t h ese a ct ion s sin ce became frequen t , a s th e t rade
of th e n a t ion did in crease ; a nd a l l t h e d ifferen ce between foreign
bills a nd in la nd bil ls is, th a t foreign bills must be protested before
a publ ic n ota ry before t h e drawer ca n be ch a rged , but in la nd bills
n eed n o protest , a nd t h e n otes in quest ion a re on ly a n inven t ion
of th e goldsm ith s in Lomba rd street , w h o h ad a m ind to m a ke
a la w to bind a l l t h ose t h a t did dea l w ith th em ; a nd sure to a l low
such a note to ca rry a ny lien wit h it were to turn a piece of paper ,
wh ich is in law but eviden ce of a pa rol con tra ct , in to a spe

cia lty . And , besides, it wou ld im power one to assign t h a t to

a noth er wh ich h e could n ot h ave h imsel f ; for sin ce h e to wh om
th is note w a s m ade could n ot h a ve t h is a ct ion , h ow ca n h is a s

signee h ave it ? And t h ese n otes a re not in th e n a ture of bil ls
of exch ange ; for th e rea son of th e custom of bil ls of exch a nge is
for th e exped it ion o f trade a nd its sa fety ; a nd l ikewise it h inders
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th e exporta t ion o f m on ey out of t h e rea lm . He sa id ,
i f t h e indorsee

h a d brough t th is a ct ion a ga inst t h e indorser , it m igh t peradven ture
lie ; for t h e indorsem en t m a y be sa id to be ta n tamoun t to th e

d ra w in g of a new bi ll for so much as th e n ote is for , upon t h e person
t h a t gave t h e n ote ; or h e m ay sue t h e first d rawer in t h e n ame

of th e indorser , a nd convert t h e money , w h en recovered , to h is ow n

use ; for t h e indorsemen t amoun ts a t lea st to a n a greemen t th a t

t h e indorsee sh ou ld sue for m oney in t h e n ame o f th e indorser ,
a nd receive it to h is ow n use ; a nd , besides , it is a good a uth ority
to t h e origin a l drawer to pay th e m oney to t h e indorsee .

And Powel l , J. , cited on e ca se , wh ere a pla in t i ff h a d judgmen t

upon a decla ra t ion of t h is kind in t h e Common Plea s ; a nd t h a t

m y Lord Treby w a s very ea rn est for it , a s a m igh ty conven ien ce fo r
t rade ; bu t th a t , wh en t h ey h ad con sidered well th e rea son s w h y it

w a s doubted h ere , t h ey bega n to doubt , too .

Th e wh ole court seem ed clea r for sta yin g judgmen t .

At a noth er da y , Holt , C . J. , decla red t h a t h e h ad desired to spea k
with tw o of t h e mos t fam ous m erch a n ts in London , to be in form ed

o f t h e m igh ty il l con sequen ces th a t it w a s pretended wou ld ensue

by obst ructin g t h is course ; a nd t h a t t h ey h ad told h im it w a s very
frequen t with th em to m a ke such n otes , a nd th a t t h ey looked upon
t h em a s bil ls of exch a n ge , a nd t h a t t h ey h ad been used for a m a t ter

of t h irty yea rs , a n d th a t n ot on ly n otes, bu t bonds for m oney , were
t ra n sferred frequen t ly , a nd in dorsed a s bi l ls of exch a n ge. Indeed ,

I a gree , a bil l of exch a n ge m ay be m ade between tw o person s wit h
out a th ird ; a nd , i f th ere be such a n ecessity o f dea lin g t h a t w ay ,

w h y do n ot dea lers use th a t w ay wh ich is lega l i a nd m a y be t h is ;
a s , i f A . h a s m oney to lodge in B.

’

s h a nds , a nd wou ld h a ve a n ego

t ia ble n ote for it , it is on ly sayin g t h us ,
“Mr . B . , pay m e , or order ,

so m uch m oney va lue to yoursel f a nd sign ing t h is , a nd B . a ccept

in g it ; or h e m ay t a ke t h e common n ote a nd say t h us,
“
For va lue

to yoursel f , pay m e (or indorsee) so m uch ,

”
a nd good .

And th e court a t la st took t h e va ca t ion to con sider of it .

BLACKSTONE , COMME NTAR IE S , I , 75
To t h is h ead m a y m ost proper ly be referred a pa rt icu la r system

o f custom s used on ly am ong one set of t h e kin g
’

s subjects , ca l led

t h e custom o f merch a n ts , or lex merca toria ; wh ich , h owever

d ifferen t from t h e genera l ru les of t h e comm on la w , is yet in

gra fted in to it , a nd m ade a pa rt of it ; bein g a llowed , for t h e

ben efit of tra de , to be of t h e utm ost va l id ity in a l l comm ercia l
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t ra n sa ct ion s ; for it is a m axim of la w , t h a t cuilibet in sua a rte

credendurn est.

T h e rules rela t in g to pa rt icu la r custom s rega rd eith er th e proof
of t h eir existen ce ; t h eir lega l ity wh en proved ; or t h eir usua l m eth od

o f a l lowa n ce . And first w e wi ll con sider t h e ru les of proof
As to gavelkind , a nd borough -English , t h e la w t a kes pa rt icula r

n ot ice of t h em , a nd t h ere is n o occa sion to prove t h a t such custom s

a ctua l ly exist , but .on ly t h a t t h e la nds in quest ion a re subject t h ere
to . A ll oth er priva te custom s m ust be pa rt icula r ly p leaded , a nd a s

wel l t h e existen ce of such custom s m ust be sh own , a s t h a t t h e th in g
in d ispute is wit h in t h e custom a lleged . Th e t ria l in bot h ca ses

(bot h to Sh ow t h e existen ce of t h e custom , a s,
“
th a t in t h e m a n or

o f Da le , la nds sh a l l descend on ly to t h e h eirs m a le , a nd n ever to t h
h eirs fem a le ;

"
a nd a lso to Sh ow “

t h a t t h e la nds in quest ion a re

wit h in t h a t m a n or
"
) is by a jury of twelve m en , a nd n ot by t h e

judges ; except t h e same pa rt icula r custom h a s been before t ried ,

determ ined , a nd recorded in t h e sam e court .

WOOD DE SSON, ELEME NTS OF JUR ISPRUDE NCE , lxxix
But t h e bra n ch of t h e la w of n a t ion s , wh ich t h ere h ave been t h e

m ost frequen t occa sions of rega rd in g , especia l ly sin ce t h e grea t
‘

ex

ten sion of comm erce , a nd in tercourse wit h foreign traders , is ca l led
t h e la w of Merch a n ts. Th is system of gen era l ly received la w h a s

been a dm it ted to decide con troversies touch in g bil ls of exch a n ge ,

pol icies of in sura n ce , a nd ot h er m erca n t i le tra n sa ct ion s, both wh ere
t h e subject s of a n y foreign power , a nd (for th e sa ke of un iform ity)
wh ere n a t ives of t h is rea lm on ly , h ave been in terested in t h e even t .

I t s doctr in es h ave ,
of la te yea rs, been wonderfu l ly elucida ted , a n d

reduced to ra t ion a l a nd firm pr in ciples , in a series of l it iga t ion s be
fore a judge , lon g celebra ted for h is grea t t a len ts , a nd exten sive
lea rn ing in gen era l jur ispruden ce , a nd st ill m ore ven era ble for h is
a n im a ted love of just ice . Under h is a ble conduct a nd d irect ion ,

very m a ny of t h ese ca uses h ave been t r ied by a jury of m erch a n ts
o f London ; a nd such quest ion s of t h is kind a s h ave com e before
t h e Court of Kin g

’

s Ben ch in term t ime , a re la id before t h e publ ic
by a copious a nd ela bora te com piler .

T h e la w of m erch a n t s, a s fa r a s it depends on custom , con

st itutes a pa rt of t h e volun ta ry , n ot of t h e n ecessa ry , la w of

n a t ions. I t m ay , t h erefore , so fa r a s it is m erely posit ive , be

a ltered by a n y m un icipa l legisla ture, w h ere its ow n subjects
on ly a re con cerned .
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ough t to be con sidered in n o h igh er degree t h a n t h eir ow n leg is
la tors or judges upon subjects of comm erce , t h a n fa rm ers or sports

m en in quest ion s upon lea ses or th e gam e—laws. F or t h e posit ion
O f Lord Coke ough t n ever -to be forgot ten :

“Th a t t h e common

la w h a s n o con t rol ler in a ny pa rt of it , but t h e h igh court o f

pa rl iam en t ; a nd if it be n ot a broga ted or a ltered by pa r l iam en t , it

rem a in s st il l ,
‘

a s Lit t leton sa it h .

”

(Co . Lit t . Th is is agree

able to t h e Opin ion of Mr . Just ice Foster , w h o m a in t a in s t h a t “
t h e

custom of m erch a n ts is th e genera l la w of t h e kin gdom , a n d t h ere

fore ough t n ot to be left to a jury a fter it h a s been set t led by jud i
cia l determ in a t ion s.

LORD CAMPBELL ,
LIVE S OF TH E CH IEF JUST ICE S , 3 ed . , I I I , 274

(Life Of Lord Ma n sfield ) .
I n t h e reign of George I I .

,
En gla nd h ad grown in to t h e grea test

m a n u fa ctur ing a nd comm erc ia l coun try in t h e wor ld , wh ile h er
jur ispruden ce h ad by n o m ea n s been expa nded or developed in t h e

sam e proport ion . Th e legisla ture h ad l itera l ly done n ot h in g to

supply t h e in sufficien cy of feuda l law to regula te t h e con cern s of a

t rad in g popu la t ion ; a nd t h e Comm on la w judges h ad , gen era l ly
spea kin g , been t oo un en l igh ten ed a nd too t im orous to be of m uch

service in im proving our code by jud ic ia l decision s. Hen ce , w h en

quest ion s n ecessa r ily a rose respect in g t h e buyin g a nd sel l in g o f

goods , respect in g t h e a ffreigh tm en t of sh ips , respect in g m a r in e
in sura n ces, a nd respect in g bil ls of exch a n ge a nd prom issory n otes,
n o one knew h ow t h ey were to be determ in ed . Not a t rea t ise h ad
been publ ish ed upon a n y of t h ese subjects , a nd n o ca ses respect in g
t h em were found in our books of report s , — wh ich swa rm ed wit h
decision s a bout lords a nd vil lein s , a bout m a rsh a ll in g t h e ch am

pion s upon t h e tr ia l o f a wr it of r igh t by ba t t le , a nd a bout t h e
custom s of m a n ors , wh ereby a n un ch a ste widow m igh t save t h e

forfeiture of h er dower by r id in g on a b la ck ram , a nd in pla in la n

gua ge con fessin g h er offen ce . Lord Ha rdwicke h ad don e m uch

to im prove a nd system a t ise Equity — but proceed in gs w ere st il l ca r
r ied on in t h e courts of Comm on La w m uch in t h e sam e style a s in

t h e da ys of Sir Robert Tresil ia n a n d Sir Will iam Ga sco igne . Mer

ca n t ile quest ion s were so ign ora n t ly trea ted wh en t h ey cam e in to
Westm in ster Ha l l , t h a t th ey were usua l ly sett led by pr iva te a rbi
tra t ion am on g th e m erch a n ts t h em selves. I f a n a ct ion turn ing
upon a merca n t ile quest ion w a s brough t in to a court of la w , t h e

j udge subm itted it to th e jury , w h o determ in ed it a ccord in g to
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th eir ow n n ot ion s of wh a t w a s fa ir , a nd n o gen era l rule w a s la id
down wh ich cou ld a fterwa rds be referred to for th e purpose Of

set t l in g sim ila r d isputes.

H e [Lord
'

Ma n sfield l sa w th e n oble field th a t lay before h im , a nd

h e resolved to rea p t h e r ich h a rvest of glory wh ich it presen ted to
h im . In stead of proceed in g by legisla t ion , a nd a t tempt ing to

codi fy a s th e Fren ch h ad don e very successful ly in t h e Coustum ier
de Pa r is , a nd th e Ord in a n ce de la Ma rin e , h e wisely th ough t it

more a ccordin g to t h e gen ius o f our inst itut ions to in troduce h is
im provem en ts gradua lly by w ay of judicia l decision . As respected
comm erce , th ere were n o vicious ru les to be overturned , h e h ad

on ly to con sider wh a t w a s just , exped ien t , a nd sa n ct ioned by th e
exper ien ce of n a t ion s fa rth er adva n ced in t h e scien ce o f juris
pruden ce . H is pla n seem s to h ave been to ava il h im self , a s often
a s opportun ity a dm it ted , of h is am ple stores of knowledge , a cqu ired
from h is study of t h e Rcm a n civi l la w , a nd of t h e juridica l writers
produced in m odern t im es , by Fra n ce , Germ a ny , Hol la nd , a nd

I ta ly — n o t on ly in doing just ice to th e pa r t ies l it iga t in g before
h im , but in set t l ing with precision a nd upon sound prin ciples a

gen era l ru le , a fterwa rds to be quoted a nd recogn ized a s govern ing
a l l simila r ca ses. Bein g st i ll in t h e prime Of l i fe , with a vigorous
con st itut ion , h e n o doubt fond ly h oped t h a t h e m igh t l ive to see

t h ese decision s , em bra cing t h e wh o le scope o f comm ercia l tra n s
a ct ions , co l lected a nd m eth od ized in to a system wh ich m igh t bea r
h is n am e . Wh en h e h ad cea sed to preside in t h e Court of Kin g

’

s

Ben ch , a nd h ad ret ired to en joy t h e retrospect o f h is la bours , h e read

th e fol lowin g just eulogy bestowed upon t h em byMr . Just ice Bu l ler ,
in givin g judgmen t in th e importa n t ca se of Lickba rrow v . Ma son ,

respect ing t h e effect of t h e indorsemen t of a bi l l of lad ing :
“Wit h in t h ese th irty yea rs t h e comm ercia l la w o f th is coun try

h a s ta ken a very d ifferen t turn from wh a t it did before . Lord
Ha rdwicke h im sel f w a s proceed in g wit h grea t ca u t ion , n ot esta b
lish ing a ny , genera l prin ciple , but decreeing on a l l t h e circum sta nces

put togeth er . Before th a t period w e find t h a t , in cour ts o f la w , a ll

t h e eviden ce in m erca n t ile ca ses w a s t h rown togeth er ; t h ey were
left gen era l ly to a jury ; a nd t h ey produced n o genera l prin ciple .

From th a t t im e , w e a l l kn ow , t h e grea t study h a s been to fin d som e

certa in genera l prin ciple , wh ich sh a l l be known to a l l m a n kind , not

on ly to ru le t h e pa rt icula r ca se th en under considera t ion , but to

serve a s a gu ide for t h e future. Most of us h ave h ea rd th ese
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prin ciples sta ted , reasoned upon ,
en la rged , a nd expla ined , t il l w e h ave

been lost in adm ira t ion a t t h e st rength a nd stretch of th e under

sta nd ing . And I sh ou ld be very sorry to find mysel f under a n eces

sity o f d iffer in g from a ny ca se upon th is subject wh ich h a s been
decided by Lord Ma n sfield , w h o m ay be t ruly sa id to be th e founder
of t h e commercia l la w o f t h is coun try .

I n a tura l ly begin with t h e la w o f INSURANCE , a lmost h is ow n

crea t ion ; a nd I m igh t copy t h e wh o le of a copious t rea t ise on th e

subject by Mr . Just ice Pa rk , wh ich is com posed a lm ost en t irely of

h is decision s a nd dicta .

Likewise with rega rd to bil ls o f exch a nge a nd prom issory n otes,

Lord Man sfield first promulga ted m a ny rules th a t now a ppea r to
us to be a s certa in a s t h ose wh ich guide th e pla n ets in th eir orbits.

For example , it w a s t il l th en un certa in wh eth er th e second indorsee
of a bill o f exch a nge could sue h is imm ed ia te indorser wit h out
h aving previously dem an ded paym en t from t h e drawer ; a nd it w a s

sa id t h ree Ch ief Just ices h ad ruled t h e poin t one w ay a t Nisi Prius ,
a nd a s m a ny Ch ief Justices h ad ru led it t h e o th er w ay .

GOODWIN v . ROBARTS , EXCHEQUER , 1875 (L . R . 10 Ex . 337 ,

Cockburn , C . J . : Havin g given t h e fu llest con sidera t ion to t h is
a rgumen t , w e a re of opin ion th a t it ca n n ot preva il . I t is founded
on t h e view t h a t t h e la w merch a n t th us referred to is fixed a nd

stereotyped , a nd inca pa ble of being expa nded a nd en la rged so a s

to meet th e wa n ts a nd requiremen ts of t rade in t h e va rying circum
sta n ces of comm erce. I t is true t h a t t h e la w m erch a n t is some

t im es spoken of a s a fixed body of la w , form ing pa rt of t h e common

la w , a nd a s it were coeva l with it . But a s a m a t ter of lega l h istory,
th is view is a ltogeth er in correct . Th e la w m erch a n t t h us spoken
of with referen ce to bi l ls of exch a nge a nd oth er negot ia ble securi

t ies, t h ough form in g pa rt of t h e gen era l body of th e lex merca toria ,

is of compa ra t ively recen t origin . I t is neith er more n or less th a n

t h e usages of merch a n ts a nd traders in t h e d ifferen t depa rtm en ts

of t rade , ra t ified by th e decision s of Courts of la w ,
wh ich , upon

such usages being proved before th em , h ave adopted th em a s

sett led la w with a view to th e in terests of t rade a nd t h e publ ic
conven ien ce , th e Court proceed ing h erein on t h e wel l-known prin
ciple of law th a t , with referen ce to tra nsa ct ion s in th e d iff eren t
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Mr . Ch it ty , th e ea rliest ca se on th e subject to be found in th e Eng lish
books is th a t of Ma rtin v . Boure,

l in th e first James I . Up to th is
t ime t h e pra ct ice of m akin g th ese bil ls n egot ia ble by indorsemen t

h ad been unknown , a nd th e ea rlier bi l ls a re found to be m ade pay
a ble to a m a n a nd h is a ssign s, t h ough in some in sta n ces to bea rer .

But about th is period , t h a t is to say , a t t h e close of t h e sixteen th
or t h e comm en cemen t of t h e seven teen th cen tury , t h e pra ct ice of

m a king bi l ls payable to order , a nd t ra n sferring t h em by indorse
m en t , took its r ise . Ha rtm a n n , in a very lea rned work on Bi lls of

Exch a nge , recen t ly publ ish ed in Germ a ny , sta tes t h a t t h e first
known m en t ion O f t h e indorsemen t of t h ese in strumen ts occurs
in th e Neapol it a n P ra gma tica of 1607. Sava ry , cited by Mons.

Nouguier , in h is work
"
Des lettres dz ch a n ge,

”
h a d a ssigned to it a

la ter da te , n am ely 1620 . From its obvious conven ien ce , th is pra e
t ice speed i ly came in to genera l use , a nd , a s pa rt of t h e genera l cus
tom of m erch a n ts, received th e sa n ct ion of our Courts. A t first
th e use of bills of exch a nge seem s to h ave been con fin ed to foreign
bil ls between Engl ish a nd foreign merch a n ts. I t w a s a fterwa rds
extended to domest ic bi lls betw een traders , a nd fina l ly to bi l ls o f

a l l person s , wh eth er traders or not : see Ch it ty on Bil ls , 8th ed . ,

p . 13 .

I n th e m ea n t im e , prom issory n otes h ad a lso com e in to use , d i ff er
in g h erein from bi l ls Of exch a n ge th a t th ey were n ot d rawn upon a

th ird pa rty , bu t con ta ined a sim ple prom ise to pa y by t h e m a ker ,
rest ing , th erefore , upon th e security o f t h e m a ker a lon e . Th ey
were a t first m ade paya ble to bea rer , but wh en t h e pra ct ice of m ak

in g bil ls of exch a n ge paya ble to order , a nd m a kin g t h em t ra nsfer
a ble by indorsemen t , h ad once become esta bl ish ed , th e pra ctice
of m a king prom issory n otes paya ble to order , a nd of t ra n sferring
th em by indorsem en t , a s h ad been done with bi lls of exch a nge ,

speed i ly preva i led . And for some t im e t h e courts of la w a cted upon
th e usage with referen ce to prom issory n otes , a s wel l a s with refer
en ce to bil ls of exch a nge .

I n 1680 , in t h e ca se o f Sh elden v . H en tley
2
a n a ct ion w a s brough t

on a note under sea l by wh ich t h e defenda n t prom ised to pay to

bea rer 100 l . , a nd it w a s objected th a t t h e n ote w a s void because
n ot m ade paya ble to a specific person . But it w a s sa id by th e Court ,
“
Traditio f a cit ch a rtom logui , a nd by t h e del ivery h e (th e m a ker)

1 Cro . Ja c. 6 .

2 2 Sh ow . 160 .
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expounds th e person before m ean t ; a s wh en a merch a n t prom ises
to pay to th e bea rer o f th e n ote , a nyone t h a t brings th e n ote sh a l l

be pa id .

" Jones, J . sa id th a t “
it w a s th e custom of merch a n ts

th a t m ade t h a t good . I n Bromw ich v .Lloyd
1 th e p la in t iff decla red

upon th e custom of m erch a n ts in London , on a note for m on ey pay
a ble ou dem a nd , a nd recovered ; a nd Treby , C . J. , sa id th a t

“bi l ls
of exch a nge were origina l ly betw een foreigners a nd merch a n ts t rad
ing with t h e English ; a fterwa rds , wh en such bi l ls came to be more

frequen t , t h en th ey were a llowed between m erch a n ts t rad ing in
Engla nd , a nd a fterwa rds betw een a ny traders wh a tsoever , a nd n ow

between a ny person s, wh eth er t ra d ing or n ot ; a nd , th erefore , t h e

pla in t iff need n ot a l lege a ny custom , for n ow t h ose bil ls were of

th a t gen era l use t h a t upon a n indebita tus a ssumpsit th ey m ay be

given in eviden ce upon th e t ria l .” To wh ich Powell , J .
, a dded ,

“
On ind ebita tus a ssumpsit for money received to th e use of th e

pla in t iff t h e bill m ay be left to t h e jury to determ ine wh et h er it
w a s given for va lue received .

”

I n Wil liams v . Williams ,2 wh ere th e pla in t iff brough t h is a ct ion
as indorsee aga in st th e payee a nd indorser of a prom issory note,

decla ring on th e custom of m erch an ts, it w a s objected on error ,

th a t t h e note h avin g been m a de in London t h e custom , i f a ny ,

sh ou ld h a ve been la id a s th e custom of London . I t w a s a n swered
“
th a t th is custom o f m erch a n ts w a s pa rt of th e common la w , a nd

th e Court would ta ke n ot ice of it ex otf icio; a nd , th erefore , it w as

n eedless to set forth th e custom specia l ly in th e decla ra tion , but

it w a s sufficien t to say t h a t such a person secundum usum et con

suetudin em merca torum , drew t h e bill .” And th e pla in t iff h ad
judgmen t .

Th us fa r th e pra cti ce of merch a n ts, t raders , a nd oth ers, of trea t ing

prom issory n otes, wh eth er paya ble to order or bearer , on t h e same

foot in g a s bi lls of exch a nge h ad received th e sa n ct ion of t h e Courts ,
but Holt h aving becom e Ch ief Just ice , a somewh a t unseem ly con

fl ict a rose between h im a nd th e m erch a n ts a s to t h e negot ia bil ity

of prom issory notes, wh eth er paya ble to order or to bea rer , th e
Ch ief Just ice ta kin g wh a t must n ow be adm it ted to h ave been a

na rrow-m inded view of th e m a t ter , set ting h is
"

fa ce strongly aga inst

th e n egot ia bi lity of t h ese instrumen ts, con t ra ry , a s w e a re told by

auth ority , to th e opin ion of Westm inster Ha l l , a nd in a series o f

1 2 Lutw . 1582.

2 Carth . 269.
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successive ca ses , persist ing in h old ing t h em n ot to be n egot ia ble by
indorsemen t or delivery . Th e in conven ien ce to t rade a r isin g th ere
from led to t h e pa ssing of t h e sta tute of 3 4 An n e , c . 9, wh ereby
prom issory n otes were m ade ca pa ble of being a ssigned by indorse
m en t , or m a de paya ble to bea rer , a nd such a ssignm en t w a s th us

rendered va l id beyond d ispute or d ifficu lty .

I t is obvious from th e pream ble of th e sta tute , wh ich merely
recites t h a t “

it h ad been h eld t h a t such notes w ere n ot with in th e
custom of m erch a n ts , th a t t h ese decision s were n ot a ccepta ble
to th e profession or t h e coun t ry . Nor ca n t h ere be m uch doubt
th a t by t h e usa ge preva len t amongst m erch a n ts , t h ese n otes h ad

been t rea ted a s securit ies n egot ia ble by th e custom a ry m eth od

of a ssignm en t a s m uch a s bills of exch a n ge properly so ca l led . Th e

Sta tu te o f An ne m ay indeed , pra ct ica l ly spea kin g , be looked upon
a s a decla ra tory sta tute , confirm ing t h e decision s prior to t h e t im e

o f Lord Holt .

We n ow a rrive a t a n epoch wh en a n ew form of security for
m on ey , n am ely , goldsm ith s

’

or ba n kers’

n otes , cam e in to genera l

use . Ho ld ing t h em to be pa rt of th e curren cy o f t h e coun try , a s

ca sh , Lord Ma n sfield a nd t h e Court o f King
’

s Ben ch h a d n o d iffi

cul ty in h old ing , in Mil ler v . Ra ce,
1 th a t th e property in such a note

pa sses , l ike t h a t in ca sh ,
by delivery , a nd th a t a pa rty t a kin g it

bon a fide, a nd for va lue , is con sequen t ly en t it led to h old it a ga in st
a form er own er from wh om it h a s been stolen .

I n l ike m a n ner it w a s h eld , in Col lin s v . Ma rtin ,

2 t h a t wh ere
bil ls indorsed in bla n k h ad been deposited with a ba n ker , to be
received wh en due , a nd t h e la t ter h ad pledged t h em wit h a not h er

ba n ker a s secur ity for a loa n , t h e owner cou ld n ot brin g trover to
recover th em from t h e h o lder .

Both t h ese decisions of course proceeded on t h e ground th a t th e

property in t h e ba nk—note paya ble to bea rer pa ssed by del ivery ,

t h a t in th e bi l l of exch a n ge by indorsemen t in bla n k , provided
t h e a cqu isit ion h ad been m ade bon a fide.

A sim ila r quest ion a rose in Wookey v . P ole,
3 in respect of a n

exch equer bil l , notoriously a security of m odern growth . Th ese

securit ies being m ade in favor of bla n k or order , con ta in ed t h is
C la use ,

“ I f th e bla n k is n ot filled up , th e bil lWi l l be pa id to bea rer .

’
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Clegg) . 1 Besides th is , a custom h a s grown up among ban kers
th em selves o f m a rking ch eques a s good for t h e purposes of clea r
a n ce , by wh ich t h ey become bound to one a n oth er .

Th ough n ot imm ed ia tely to th e presen t purpose , bil ls of lading
m ay a lso be referred to a s a n in sta n ce o f h ow genera l mercan t ile
usage m ay give effect to a writ ing wh ich with out it would n ot h ave
h ad t h a t effect a t comm on la w . I t is from merca n t ile usage , a s

provided in evidence , a nd ra t ified by judicia l decision in th e grea t

ca se of Lickba rrow v . Ma son ,

2 th a t t h e effica cy o f bil ls o f lad in g to
pass t h e property in goods is derived .

I t th us a ppea rs t h a t a ll t h ese in strum en ts wh ich a re sa id to

h ave derived t h eir n egot ia bility from t h e la w m erch a n t h ad th eir
origin , a n d t h a t a t n o very remote period , in m erca n t ile usage , a nd

were a dopted in to t h e la w by our Courts a s b
.

ein g in con form itv

with t h e usages o f t ra de ; of wh ich , i f it were n eeded , a furth er
con firm a t ion m igh t be found in t h e fa ct t h a t , a ccord ing to t h e o ld

form o f decla ring on bills o f exch a n ge , th e decla ra t ion a lways w a s

founded on t h e custom of merch a n ts.

Usa ge , a dopted by t h e Courts , h aving been th us t h e origin o f th e

wh ole of t h e so-ca l led la w m erch a n t a s to negot ia ble secur it ies ,
wh a t is t h ere to preven t our a ct ing upon t h e prin ciple a cted upon
by our predecessors , a nd fol lowed in t h e preceden ts t h ey h ave left
to us ? Wh y is it to be sa id t h a t a n ew usa ge wh ich h a s sprun g up

under a l tered circum sta n ces , is to be less a dm issible t h a n t h e usages

of pa st t im e ? Wh y is t h e door to be n ow sh ut to t h e adm ission
a nd adopt ion o f usage in a m a t ter a ltogeth er of cogn a te ch a ra cter ,
a s th ough t h e la w h ad been fin a l ly stereotyped a n d set t led by som e

posit ive a nd peremptory en a ctm en t ? I t is true t h a t th is scrip
purports, on th e fa ce o f it , to be a security n ot for mon ey , but for

t h e delivery o f a bond ; neverth eless w e th in k t h a t , substa n ti a l ly
a nd in effect , it is a security for money , wh ich , t i l l th e bond Sh a ll be

delivered , sta n ds in t h e pla ce of th a t docum en t , w h ich ,
wh en dcl iv

ered , wi ll be beyond doubt t h e represen ta t ive of th e sum it is in

tended to secure . Suppose th e possible ca se th a t t h e borrowing
governmen t , a fter receiving one or tw o insta lmen ts , were to deter
m in e to proceed n o furth er 'with its loa n ,. a nd to pay ba ck to t h e

lenders t h e amoun t th ey h ad a lready adva n ced ; th e scrip w ith its
receipts wou ld be t h e security to t h e h olders for th e amoun t . Th e

1 16 M. W. 321 .

2 2 T . R. 63.
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usa ge of t h e m on ey m a rket h a s solved t h e quest ion wh et h er scrip
sh ou ld be considered securi ty for , a nd t h e represen ta t ive of , mon ey ,
by t rea t ing it a s such .

Th e un iversa lity o f a usa ge volun ta r i ly adopted between buyers
a nd sel lers is con clusive proof of its being in a ccorda n ce wit h pub
lic conven ien ce ; a nd t h ere ca n be n o doubt t h a t by h o ld ing t h is
species o f security to be in ca pa ble of being t ra nsferred by del ivery ,

a nd a s requ iring some m ore cumbrous meth od of a ssignmen t , w e

sh ould m a teria lly h am per th e t ra n sa ct ion s of th e money m a rket
wi th respect to it , a nd ca use grea t public in convenience . No

doubt th ere is a n evil a rising from th e fa cility of tra n sfer by del ivery ,

n am ely , t h a t it occa sion a l ly gives r ise to t h e t h eft or m isa ppropria
t ion of th e security , to th e loss of t h e true owner . But t h is is a n

evil comm on to t h e wh ole body of negot ia ble securit ies. I t is one

wh ich m ay be in a grea t degree preven ted by prudence a nd ca re .

I t is on e w h ich is coun terba la n ced by t h e gen era l conven ien ce a ris
ing from fa ci lity o f tra nsfer , or t h e usa ge would never h ave becom e

gen era l to m a ke scrip ava i la ble to bea rer , a nd to trea t it a s t ra ns

ferab le by del ivery . I t is obvious t h a t n o in just ice is don e to on e

w h o h a s been fra udulen t ly d ispossessed of scrip th rough h is ow n

m ispla ced con fiden ce , in h o ld ing th a t t h e property in it h a s pa ssed
to a bon a fide h older for va lue , seeing th a t h e h imsel f m ust h a ve
known t h a t it purported on th e fa ce of it to be a va i la ble to bea rer ,
a nd must be presum ed to h a ve been awa re of t h e usa ge preva len t
with respect t o it in t h e m a rket in wh ich h e purch a sed it .

La st ly , it is to be observed t h a t t h e tenden cy of t h e Cou rts ,
except on ly in th e t im e of Lord Holt , h a s been to give effect to
merca n t ile usa ge in respect to securit ies for m oney , a nd th a t

wh ere lega l d ifficult ies h ave a risen , t h e legisla ture h a s been prom pt

to give t h e n ecessa ry remedy , a s in th e case of prom issory notes a nd
of t h e Ea st India bonds.

5. THE REFORM MOVEMENT

Th e Reform Movemen t , wh ich completed by m ea n s o f leg isla t ion t h e modern
izing of t h e common la w , begun by t h e court of ch a ncery a nd ca rr ied on by t h e

la w merch a n t , may be sa id rough ly to cover t h e period from 1776 to 1876. We
m a y begin wit h 1776 for t w o rea sons : (1 ) Beca use in t h a t yea r Jeremy Ben t h am
publ ish ed h is first work , t h e Fragmen t on Governmen t ; (2) beca use in t h e same yea r
t h e Amer ica n Decla ra t ion of I ndependen ce set free a new group of common - la w

l egisla tures to take a h a nd in t h e renova t ion of our la w . Th e per iod m ay be sa id
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to close wit h t h e ta k ing effect of th e E ngl ish Judica ture Act of Alth ough
legisla t ion is st il l a ct ive in a l l common -la w jur isd ict ions, it is no longer d irected
to sweeping a nd fa r-rea ch ing ch a nges. Th e tenden cy n ow is to cod ify a nd resta te

ra th er t h a n to a lter.

BLACKSTONE , COMME NTAR IE S , I I I , 267.

But t h is in t rica cy of our lega l process wil l be found , wh en a t

ten tively con sidered , to be on e of th ose t roublesom e , but n ot dan

gerous evils, wh ich h ave th eir root in th e frame of our con st itut ion ,

a nd wh ich th erefore ca n n ever be cured , with out h a za rding every
th ing t h a t is dea r to us. I n a bsolute governmen ts wh en new

a rra ngemen t of property a nd a gradua l ch a nge of m a n n ers h ave
destroyed th e origina l idea s on wh ich th e laws were devised a nd

esta blish ed , t h e prin ce by h is ed ict m ay promulge a new code , more

suited to t h e presen t emergen cies. But wh en laws a re to be framed
by popula r a ssem blies, even of t h e represen ta t ive kind ,

it is too

h erculea n a task to begin work of legisla t ion a fresh , a nd extra ct a
n ew system from th e d iscorda n t opin ion s o f more t h an five h un

dred coun sel lors. A single legisla tor or a n en terprising sovereign ,

a Solon or Lycurgus, a Just in ia n or a Frederick , m ay a t a ny t ime

form a concise a nd perh a ps a n un i form pla n of just ice : a nd evi l
bet ide t h a t presumptuous subject w h o quest ion s its wisdom or ut il
ity . But w h o , th a t is a cqua in ted with t h e d ifficul ty of new model

ing a ny bra n ch of our sta tute laws (th ough rela ting but to roads

or to p a rish set t lemen ts) wil l con ceive it ever fea sible to a lter a ny

fundam en ta l po in t of th e common la w with a l l its a ppenda ges a nd
con sequen ts a nd set up a noth er ru le in its stead ? Wh en , th erefore ,

by t h e gradua l in fluen ce o f foreign trade a nd domest ic tra nquil l ity ,
t h e Spirit o f our m ilita ry tenures bega n to decay a nd a t length t h e
wh ole structure w a s removed , t h e judge

'

s quickly perceived th a t

th e form s a nd delays o f th e old feuda l a ct ions (gua rded with t h eir
severa l outworks of esso ins, vouch ers, a id prayers , a nd a hundred
oth er form ida ble en tren ch men ts) were il l suited to t h a t more sim

ple a nd commercia l m ode of property wh ich succeeded t h e former

a nd requ ired a more speedy decision of r igh t to faci l ita te exch a nge
a nd a lien a t ion . Yet th ey wisely a voided so liciting a ny grea t legis
la t ive revolut ion in th e old esta blish ed forms wh ich m igh t h ave
been product ive of consequen ces m ore num erous a nd extensive th a n
t h e m ost penetra t ing gen ius could foresee ; but left t h em a s th ey

1 D icey h olds t h a t a new period bega n in Engla nd a bout 1865,wh en collect ivism
came to be th e lead ing principle in Engl ish legisla t ion .
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to exam ine its solid founda t ion s, to m a rk out its exten sive pla n to

expla in th e use a nd d istribut ion o f it s pa rts , a nd from t h e

h a rmon ious concurren ce O f t h ose pa rts, to demon stra te th e elega n t

proport ion of th e wh ole.

POLLOCK , THE LAW OE ENGLAND , I — L VI CTOR I AE , 3 La w Qua r .

Rev . 643.

B la ckstone ca ugh t a nd expressed th e spirit of h is t ime with con

summ a te skil l
, but h e ca ugh t it on ly just in t ime. Ha rd ly w a s h is

ink dry wh en Ben th am sounded a bla st th a t rudely d isturbed th e

supposed fin a l ity o f t h e common la w , a nd (wh a t w a s even a grea ter

m a t ter) t h e independence of th e Un ited Sta tes, insured t h e free
a nd am ple developmen t of English lega l idea s in d irect ion s a nd for
purposes a s yet un kn own . With t h e n in eteen th cen tury w e a re

sta rted in a wide a nd ever expa nd in g field of new adven tures.

Th e comm en cemen t of our sovereign la dy ’

s regn a l yea r coin
cides approxim a tely with t h e open ing of a n ew per iod o f develop
m en t in th e la w of Engla nd . Th a t period is n ot yet closed , bu t

en ough h a s been don e to m ake it cer ta in t h a t for t h e future h is
toria n o f our la w , on wh a t Sh ore o f wh a t ocea n soever h e is dest in ed
to a rise , Her Ma jesty ’

s reign wi l l not be less even t fu l or in terest ing
t h a n th a t of Edwa rd I . or El iza bet h .

LORD BROUGHAM , SPE E CHE S , I I , 288
T h e a ge o f la w reform a nd th e age of Jeremy Ben t h am a re one

a nd t h e sam e . NO on e before h im ever seriously th ough t of ex

posing t h e defects in our Engl ish system o f jurispruden ce. He it

w a s w h o first m ade th e m igh ty step o f t ryin g t h e wh ole provision s
of our jurisprudence by t h e test of exped iency , fea r lessly exam in

ing h ow fa r ea ch pa rt w a s con nected with t h e rest , a nd wit h a yet

m ore unda un ted coura ge inqu iring h ow fa r even its m ost con sisten t
a nd symmetrica l a rra ngem en ts were fram ed a ccord ing to t h e prin
ciples wh ich sh ou ld pervade a code of laws, t h eir ada pta t ion to t h e

circum sta n ces o f society , to t h e wa n ts of m en , a nd to t h e promo t ion
of h um a n h appiness.

D ICEY , LE CTURE S ON THE RELAT ION BE TWE EN LAW AND
PUBLIC OPINION IN ENGLAND , 133

— 146.

My object in t h is lecture is , first , to sket ch in t h e m erest out l in e
t h e idea s of Ben th am ism or in d ividua l ism , in so fa r a s wh en appl ied
by pract ica l st a tesmen t h ey h ave a ff ected t h e growt h of En gl ish
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la w ; n ext , to expla in a n d descr ibe t h e gen era l a ccept a n ce of Ben

t h am ism a s t h e dom in a n t legisla t ive opin ion of a pa rt icu la r era ;

a nd ,
la st ly , t o i l lustra te by exam p les t h e gen era l trend of Ben

th am ite or ind ividua l ist ic legisla t ion .

(A) Ben th amite I dea s a s to th e Ref orm of th eLa w .

Ben t h am , con sidered exclusively a s a reform er of t h e la w o f

En gla nd , a ch ieved tw o ends.

He determ in ed , in t h e first p la ce , t h e prin ciples on wh ich reform
sh ou ld be ba sed .

He determ in ed ,
in t h e second pla ce , t h e meth od , i . e. , t h e m ode o f

legisla t ion , by wh ich in En gla n d , reform sh ou ld be ca rr ied out .

As to t h e Pr in ciples Of La w Reform . Th e idea s wh ich under l ie
t h e Ben t h am ite or ind ividua l ist ic sch em e of reform m ay con

ven ien t ly be summ a r ised under t h ree lead in g pr in ciples a nd t w o

coro l la r ies .

I . Legisla tion is a Scien ce.

En gl ish la w , a s it existed a t th e en d of th e e igh teen th cen tury ,

h ad in t rut h developed a lm ost h a ph a za rd ,
a s th e resu l t of custom s

or m odes of t h ough t wh ich h ad preva iled a t d ifferen t per iods .

Th e laws a ctua l ly in existen ce h ad cer t a in ly n ot been en a cted wit h
a view to a ny on e gu id in g pr in ciple . Th ey h a d , indeed , for t h e

m ost pa rt n ever been “
en a cted

”

(in t h e str ict sen se of t h a t word )
a t a l l . Th ey were , a s th ey st i ll indeed to a grea t exten t a re , t h

resu lt of jud icia l legisla t ion bui lt up in t h e course o f decid in g pa r
t icu la r ca ses. En gl ish la w h ad in fa ct grown , ra t h er t h a n been
m ade , a nd t h e la n gua ge used by Pa ley wit h rega rd to t h e con

st itut ion m igh t , wit h t h e ch a n ge o f on e word , be appl ied to t h e wh ole
la w of En gla nd .

“
T h e [ la w ] Of En gla nd ,

l ike t h a t of m ost coun t r ies in Europe ,

h a t h gr own out of occa sion a nd em ergen cy ; from t h e fluctua t ing
pol icy of d ifferen t a ges ; from t h e con ten t ion s , successes , in terests,
a nd opportun it ies o f d ifferen t orders a nd pa rt ies o f m en in t h e

com m un ity . I t resem bles on e of t h ose Old m a n sion s , wh ich , in stead
of being bu i lt a l l a t on ce , a fter a regu la r pla n , a nd a ccord in g to

t h e rules of a rch itecture a t presen t esta bl ish ed ,
h a s been rea red

in d ifferen t a ges of th e a rt , h a s been a ltered from t im e to t im e , a nd

h a s been con t in ua lly receivin g a dd it ion s a nd repa irs suited to t h e

t a ste ,
fortun e , or conven ien cy Of

'

its successive propr ietors. I n

such a bu ild in g w e look in va in for t h e elega n ce a nd proport ion ,
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for th e just order a nd corresponden ce O f pa rt s, wh ich w e expect
in a m odern ed ifice ; a nd wh ich extern a l symm etry , a fter a l l , con

tr ibutes m uch m ore perh aps to th e am usem en t of t h e beh older t h a n
th e a ccomm oda t ion Of t h e in h a bit a n t .

”

But Ben t h am sa w c lea r ly severa l fa cts wh ich Pa ley fa i led to

recogn ize. Th e revered m a n sion w a s n ot on ly a n t iqua ted , but in

m a n y respects so un su ited to t h e requ irem en ts of t h e t im es , t h a t

it w a s t o its n um erous in h a bit a n ts t h e ca use n ot on ly of discom

fort but even Of m isery . I n order to am en d t h e fa br ic of t h e la w
w e m ust , h e in sisted ,

lay down a pla n groun ded on fixed pr in
ciples ; in m a ny in sta n ces n ot am endm en t but recon struct ion w a s

a necessity ; a nd even gradua l im provem en t s, i f t h ey were to a t ta in
t h eir Object , m ust be m ade in a ccorda n ce wit h fixed rules of a rt .

Legisla t ion , in sh or t , h e procla im ed ,
is a scien ce ba sed on t h e Ch a r

a cterist ics of h um a n n a ture , a nd t h e a r t of lawm a kin g , i f it is to be
successfu l , m ust be th e appl ica t ion of legisla t ive pr in ciples. Of t h ese

idea s Ben th am w a s n ot t h e d iscoverer but t h e tea ch er ; h e m a y be

descr ibed a s t h e proph et w h o forced t h e fa ith in sc ien t ific legisla
t ion upon t h e a t ten t ion of a gen era t ion of Engl ish m en by wh om
its trut h or im port a n ce w a s den ied or forgot ten .

I I . Th e righ t a im of legisla tion is th e ca rryin g ou t of th e prin ciple
of utility , or , in oth er w ords, th e proper end of every la w is th e

promotion of th e grea test h a ppin ess of th e grea test n umber .

Th is pr in ciple , obta ined a s w e h ave seen from Pr iest ley , is t h e
form u la wit h wh ich popula r m em ory h a s m ost c losely con n ected
t h e n am e of Ben t h am .

I I I . Every person is in th e ma in a n d a s a gen era l rule th e best j udge
of h is ow n h appin ess. H en ce, legisla tion sh ou ld a im a t th e

remova l of a l l th ose restriction s on th e f ree a ction of a n in dividua l
w h ich a re n ot n ecessa ry f or securin g th e like f reedom on th e pa rt
of h is n eigh bours.

Th is dogm a of la issez f a ire is n ot , from a logica l po in t o f view ,

a n essen t ia l a rt icle of t h e ut il ita r ia n creed . A ben evo len t despot
o f h igh in tel l igen ce , wh ile a dm it t ing t h a t t h e proper end of scien

t ific legisla t ion is to prom ote t h e grea test h a ppin ess o f t h e gr ea test
n um ber , m igh t con ten d t h a t t h e m a ss of h is people , owin g to ign o
ra nce a nd prejud ice , did n ot underst a nd t h eir ow n in terests , a nd
m igh t go on to m a in ta in a n d act on t h e pr in ciple , t h a t a s h is
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em bra ces t h e doctr ine t h a t pa rt ies ough t to be a l lowed , a nd even
requ ired , to test i fy . Th is work appea red in Pa r is in 1802 , a nd in

En gla n d in 1825 a n d 1827 ; but it produced n o imm ed ia te effect on
t h e profession a l m ind . I t w a s genera l ly rega rded a s t h e specula
t ion s of a vision a ry . As I w r ite I h ave before m e St a rkie

’

sE viden ce ,

t h e t h ird ed it ion o f wh ich a ppea red in 1842 , a n d t h e wisdom O f t h e

exclusion a ry ru les of eviden ce a re n ot so m uch a s cr it icised or

quest ioned .

But Ben t h am h ad set a few m en t h in king . He h ad sca t tered th e

seeds of t rut h . Th ough t h ey fel l on ston y ground t h ey d id n ot a l l

per ish . But ver i ly , reform is a pla n t of slow growth in t h e sterile

ga rden s of t h e pra ct isin g a nd pract ica l lawyer . Benth am l ived
t il l 1832 , a nd t h ese exclusion a ry ru les st il l h eld sway . But in 1843 ,

by Lord Denm a n
’

s Act , in terest in a ct ions a t comm on la w cea sed ,

a s a ru le , to d isqua l ify ; a nd in 1846 a nd 1851 , by Lord Brough am
’

s

Acts, pa rt ies in c ivil a ct ion s were a s a rule m ade com peten t a nd com

pel la ble to test i fy . I bel ieve I spea k t h e un iversa l judgm en t of t h e

profession wh en I say t h a t ch a n ges m ore beneficia l in th e a dm in is

t ra t ion of just ice h ave ra rely ta ken pla ce in our la w , a nd t h a t

it is a m a t ter of profound am a zem en t , a s w e look ba ck upon
it , t h a t t h ese exclusion a ry ru les ever h a d a p la ce t h erein , a nd

espec ia l ly t h a t t h ey Were a ble to reta in it un t il wit h in t h e la st

fifty yea rs.

Let us be just . Th e cred it of origina t ing th is grea t im provem en t

is due n ot to Denm a n a nd Brough am , but it essen t ia l ly belon gs
to Ben t h am a l th ough h e w a s in h is grave before it w a s a ctua l ly
effected . Mr . Just ice Steph en forcibly rem a rks o f Ben th am ’

s

a ssa ult on t h e system of judicia l eviden ce t h a t
“
it w a s l ike t h e

burst in g of a sh ell in t h e powder m a ga zine of a fortress, t h e frag
m en ts of t h e sh el l being lost in t h e ruin wh ich it h a s wrough t .

Th e mora l is obvious. Th e ph i losoph ic studen t of our laws m ay

often h ave a keen er a nd juster insigh t in to t h eir vices a nd im per
fect ion s th a n t h e pra ct ising lawyer , wh ose l i fe a nd stud ies a re

exclusively con fin ed to t h e a scerta inmen t a nd appl ica t ion of t h e

la w a s it is, a n d w h o ra rely vexes h im self with th e quest ion of wh a t
it ough t to be , or m a kes a ny serious effort to reform it . But let

me n ot be m isunderstood . Wh ile t h e ph ilosoph ic studen t is a ble
to poin t ou t defects in t h e laws, yet th e h istory of t h e la w sh ows
t h a t on ly pra ct ica l lawyers a re capa ble of sa t isfa ctori ly execut ing
th e work o f reform . Ben th am ’

s fa ilure in directly rea l izin g grea ter
pra ct ica l results grew out of h is m istaken n ot ion t h a t t h e work of
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a ctua l amendm en t cou ld be a ccom pl ish ed with out experts, th a t

is , wit h out th e a id o f th e ba r a nd with out its a ct ive support .

Ext ra cts from A CENTURY OF LAW RE F ORM [Th ese
ext ra cts a re from t h e In troductory Lecture o f Dr . Odgers.]
We find sin ce 1800 a m a rked improvem en t both in t h e substa n ce

o f our cr im in a l la w a nd in t h e wh ole ton e of its adm in ist ra t ion . I n

t h e yea r 1800 t h ere were more th a n 200 crim es pun ish a ble with
dea t h"Of t h ese m ore th a n tw o - t h irds h a d been m ade ca pita l dur
in g t h e eigh teen th cen tury . Sir Sam uel Rom il ly a sserted t h a t th ere

w a s n o oth er coun t ry in th e world “wh ere so m a ny a nd so la rge a

va riety of a ct ion s were pun ish a ble by loss of li fe .

” Nea rly a ll

felon ies were ca pita l . I f a m a n fa lsely pretended to be a Green
wich pen sion er , h e w a s h a nged . I f h e in jured a coun ty bridge ,

or cu t down a youn g t ree , h e w a s h a n ged . I f h e forged a ba n k
n ote , h e w a s h a n ged . I f h e sto le property va lued a t five sh i l l ings ;
i f h e stole a nyt h in g a bove t h e va lue o f on e sh i ll ing from th e person ;
i f h e stole a nyt h in g

'

a t a l l , wh a tever its va lue , from a blea ch in g
ground ; h e w a s h a nged . I f a convict return ed prem a turely from
t ra n sport a t ion ; or i f a sold ier or sa ilor wa ndered a bout t h e coun try
begging with out a pa ss ; h e w a s h a n ged . And t h ese ba rba rous
laws were relen t lessly ca rried in to execut ion . A boy on ly ten yea rs
o ld w a s sen ten ced to dea t h in 1816 ; wh et h er h e w a s a ctua lly exe

cuted I ca n n ot say .

Th a n ks to Sir Sam uel Rom i l ly , a nd la ter to Sir James Ma ckin
tosh , th e n um ber o f ca pita l offen ces w a s gradua lly reduced ; a nd

n ow w e h a ve but four crim es pun ish a ble with dea th , tw o of wh ich
very ra rely occur . I n 1800 , too , our prison s were Sin ks of in iqu ity

a nd d isea se ; th e ga o lers fea red to en ter a cel l lest th ey sh ou ld ca tch

ga o l fever ; a nd a sen ten ce of im prisonm en t w a s O ften a sen ten ce to

dea th . Now grea t ca re is ta ken of t h e h ea lth a nd mora ls of our

convicts in prison . An d a crim in a l t ria l n ow is conducted in a

very d i fferen t fa sh ion from a t ria l in 1800 . Th e prisoner n ow is

t rea ted with t h e utm ost fa irn ess a nd con sidera t ion .

I n Common La w , a nd in t h e procedure of t h e Courts wh ich en

force it , m a ny grea t ch an ges h ave t a ken pla ce during th e cen tury .

Of course a con tra ct is much th e same n ow a s it w a s in 1800 . But

in 1800 n o con tra cts , except n egot ia ble in strum en ts , were a ssign a b le .

On ly th e origin a l pa rt ies to a con t ra ct cou ld sue on it . Now t h e

ben efit of n ea r ly every con tra ct is a ssign a ble . On th e oth er h a nd ,

w agering con t ra cts in 1800 could be en forced in th e courts of la w ;
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a nd a l l sorts of extr aordin a ry a ct ion s were t h e resu lts. I f a bet w a s

m ade , n ot upon a ny i l lega l sport , or a ny gam e or ra ce , t h e resu lt

w a s a lega l debt , for wh ich a n a ct ion would lie ; a nd such a ct ion s
were so lem n ly t ried in open court . Th is w as put to a n end by a n

Act pa ssed in 1845.

With a few except ion s, th e prin ciples of la w a ppl ica ble to torts

rem a in m uch a s t h ey were in 1800 . Th e m ost m a rked ch a n ge w a s

m ade by Lord Cam pbel l ’s Fa ta l Acciden ts Act , 1846. As t h e la w

stood in 1800 , i f a pa ssenger w a s upset in a sta ge
-coa ch a nd h is

leg broken , h e could sue t h e proprietor a nd recover dam a ges for

th e pa in wh ich h e h ad su ffered , th e in jury don e h im , a nd th e m ed ica l
a nd o th er expenses wh ich h ad been in curred . But i f h e w a s kil led
outrigh t by t h e a cciden t , h is fam ily a nd h is executors h ad n o

redress wh a tever . Th ey could not even recover h is fun era l ex
pen ses"His righ t of a ct ion w a s sa id to be person a l a nd to h ave d ied
with h im . So it w as a bad th ing pecunia rily for th e proprietor o f a
sta ge

-coa ch , if h is pa ssen gers recovered from t h eir in juries ; it

w a s to h is a dva n t a ge , i f t h ere w a s to be a n a cciden t a t a l l , t h a t t h ey
sh ould a l l brea k t h eir necks. Th is w a s put a stop to by Lord Cam p
bell ’s Act in 1846.

Th e prin ciples of equity h ave n ot m a teria lly ch a n ged sin ce 1800 .

Wh a t w a s a brea ch of trust t h en is a brea ch of t rust n ow , th ough

grea t a nd m uch -n eeded relief h a s been a ff orded to t rustees by en a
bl in g t h em to plead t h e Sta tute of Lim ita t ion s in m a ny ca ses wh ere
t h eir defa ult w a s n ot fra udulen t . Th e ru les la id down by Lord
Eldon in E l lison v . E llison a re st il l appl ied in ca ses of Volun ta ry
Trusts. Th e la w a s to con struct ive n ot ice decla red by Lord Ha rd
wicke in LeNevev . LeNeve a nd oth er ca ses endured t il l 1882, wh en it
w a s modified by th e Conveya n cin g Act . Th e O ld doctr ines of t h e

Courts of Equity a s to conversion a nd elect ion , adem pt ion of leg

a cies, priority of m ortga ges, a nd m a rsh a l lin g a ssets , rem a in sub

sta n tia l ly in force to t h is day ; th ough t h e ru les rela t ing to th e

a dm in istra t ion of th e esta tes of decea sed persons h ave been a ltered

by m a ny sta tutes.

I n t h e la w of rea l property , on th e ot h er h a nd , ch a nges o f en or

m ous im porta n ce h ave been m ade durin g t h e cen tury .
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m oney with wh ich to pay h is cred itors"Th e cred itor seized h is
body in sa t isfact ion o f t h e debt . Th is is t h e st a te o f t h in gs wh ich
Dickens so power ful ly descr ibes in P ickw ick a nd in Little D orrit .

Nor does h e exa ggera te in th e lea st . You ca n lea rn a grea t dea l of

la w from D icken s’

n ovels. And rem em ber t h a t h e w a s a studen t

o f t h e Midd le Tem ple , t h ough h e w a s n ever ca l led to t h e ba r .

Th e first step for t h e rel ief of t h ese in solven t debtors w a s t a ken
in 1808, wh en a n Act w a s pa ssed exem pt ing from im pr isonm en t in

cert a in ca ses judgm en t debtors w h o h ad been t a ken in execut ion for
a n y debt or dam a ges n ot exceed in g £20 , exclusive of cost s. Ot h er

st a tutes fol lowed in 1844 , 1845 , a nd 1846.

And t h ere w a s n o Divorce Court in 1800 . At t h e comm en ce

m en t o f t h e cen tury , t h e m a rr ia ge bond cou ld be severed by n ot h in g
less t h a n a n Act o f Pa r l iam en t . Th a t is st il l , I bel ieve , t h e la w
of Irela nd , wh ich is st il l wit h out a Divorce Court . And before
a skin g for a n Act of Pa r l iam en t , t h e in jured h usba nd w a s requ ired ,

first , to sue t h e a du lterer a t la w a nd obt a in a verd ict a ga inst h im
for d am a ges , a nd th en to ta ke proceed in gs in a n Ecclesia st ica l
Court for a decree Of d ivorce a m en sa et th oro. Wh en h e h ad

succeeded in t h ese tw o Courts, h e m igh t comm en ce h is app l ica t ion
to Pa r l iam en t . I n ot h er words , on ly a very wea lth y m a n cou ld

Obt a in a d ivorce in En gla nd in 1800 .

Next to lun a t ics , our pol ite text -book wr iters a lwa ys pla ce m a r

ried wom en"And grea t indeed a re t h e ch a n ges t h a t h ave been
m ade in t h is bra n ch of our la w . I n 1800 a m a rried wom a n h ad

sca rcely a ny r igh t s ; sh e cou ld m a ke n o con tra cts , a cquire n o per

son a l property , a nd a l l h er ea rn in gs belon ged to h er h usba nd . Such
a t lea st w a s t h e ru le a t la w . I n equity it w a s possible for a wom a n

to h ave a m a rr ia ge set t lem en t executed before m a rr iage , a nd t h us

preserve h er property to h er sole a nd sepa ra te use . Th e first
few yea rs of t h e n ew cen tury witn essed tw o decision s wh ich esta b
lish ed for t h e first t im e t h e r igh t of a m a rried w om a n w h o h a d

m a rried wit h out a set t lem en t to h ave som e port ion of h er ow n

person a l property set t led upon h erself a nd h er ch ildren . Now a

wife is in a posit ion O f a lm ost com plete equa lity w ith h er h us
ba nd . An en t ire ch a nge h a s been in troduced by t h e Ma rried
Wom en

’

s Property Acts of 1870 , 1874 , 1882 , a nd 1893. A m a i

r ied wom a n n ow ca n m a ke a con tra ct with referen ce to h er
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sepa ra te property just a s t h ough sh e were unm a rried ; sh e ca n sel l
it or d ispose of it by wi l l ; h er ea rn in gs a re h er ow n .

Note . I n add it ion to Jeremy Ben t h am (1748 t h e following n ames de

serve to be remembered in con nect ion with t h e Reform Movemen t :
Sir Samuel Rom il ly (1757 w a s Sol ic itor Genera l in 1806. He sa t in

Pa rl iamen t from t h a t da te t il l h is dea t h a nd devoted h imself to reform of Cr imin a l
La w .

Hen ry Brough am , a fterwa rds Lord Brough am a nd Va ux (1778 a f t er a

br il l ia n t ca reer a t t h e ba r , beca me Ch a ncel lor in 1830 , h o ld ing t h a t oflice four
yea rs. S it t ing in t h e House of Common s from 1815 to 1830 , h e w a s one of t h e

most effect ive a nd energet ic of t h e ch ampions of La w Reform .

Hen ry Bickersteth , a fterwa rds Lord La ngda le (1783 w a s ca l led t o t h e

ba r in 181 1 , a nd became Ma ster of t h e Rol ls in 1835. Ben t h am sa id of h im
, Of

a l l m y fr iends Bickerstet h w a s t h e m ost cord ia l to La w Reform to its utmost

exten t .

David Dudley F ield (1805 t h e foremost a dvoca te of La w Reform in

Amer ica
,
w a s a dm it ted t o t h e ba r in New York in 1828 a nd bega n t o write upon

Reform of Procedure in 1839. I n 1847 t h e legisla ture of New York a ppoin ted
h im upon t h e comm ission wh ich prepa red t h e Code of C ivil Procedure in wh ic h
h e took a lea d ing pa rt . Codes ba sed upon it a re n ow in force in t w en ty-seven
sta tes. I n 1857 h e w a s p laced a t t h e h ead of a n ew comm ission , wh ich prepa red
t h ree codes, a pol it ica l code (publ ic la w ) , a c ivil code (priva te la w ) , a nd a pena l

code . Ten sta tes h ave a dopted t h e la st , a nd Ca l iforn ia h a s a dopted t h e t h ree .

Th ese codes were a lso adopted by a nd a re in force in Ida h o , Mon ta na , North

Da kota a nd Sout h Dakota .

D ICE Y ,
LE CTURE S ON THE RELAT ION BE TWE E N LAW AND

PUBLIC OPINION IN ENGLAND , 62
— 65 .

Th e n in eteen th cen tury fa lls in to t h ree periods , dur in g ea ch o f

wh ich a d ifferen t curren t or stream of Opin ion w a s predom in a n t ,

a nd in t h e m a in govern ed t h e developm en t of th e la w of Engla nd .

I . Th e P eriod of Old Toryism or Legisla tive Q uiescen ce (1800

Th is w a s t h e era of Bla ckston ia n Opt im ism rein forced , a s t h e

cen tury wen t on ,
by E ldon ia n toryism or rea ct ion ; it m ay be term ed

t h e per iod o f legisla t ive qu iescen ce , or (in t h e la nguage of cen sors)

sta gn a t ion . Polit ica l or legisla t ive ch a n ges were first ch ecked by

th a t pr ide in t h e En gl ish con st itut ion , a nd in ten se sa t isfa ct ion wit h

t h ings a s t h ey were ,
wh ich w a s in h erited from a preced in g gen era

t ion , a nd is best represen ted by t h e stud ied opt im ism of B la ck
ston e ; t h ey were n ext a rrested by t h a t rea ct ion aga in st Ja cobin ism

a nd revo lut ion a ry vio len ce wh ich is represen ted by t h e legisla t ive

t im id ity of Lord Eldon ; h e devoted h is grea t in tel lectua l powers

(wh ich h a rdly receive just ice from m odern cr it ics) a t on ce to
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th e ca ut ious elabora t ion of t h e doctr ines of equity , a nd to th e

obstruct ion of every oth er ch a n ge or im provemen t in t h e la w . Th e

rea ct ion ary ch a ra cter of t h is per iod in creased ra th er t h an d im in
ish ed a s t h e cen tury adva n ced . Th e toryism of 1815 or 1817

w as less in tell igen t a nd m ore violen t t h an th e toryism of 1800 .

Laws passed durin g t h is per iod , a nd especia l ly dur ing th e la tter
pa rt t h ereof , a ssumed a del ibera tely rea ct ion a ry form , a nd w ere

a imed a t th e suppression of sed it ion , of Ja cobin ism , of agita t ion ,

or of reform . But th ough it is easy to find exam ples Of rea ct ion
a ry legisla t ion , t h e true ch a racter ist ic of th e t ime w a s th e preva

len ce of qu iescen ce or sta gn a t ion . Opt im ism h ad a t least a s m uch

to do wit h t h e cond it ion of publ ic sen t imen t as h ad th e dread of

revolut ion ary propagand ism .

I I . Th e Period of Ben th amism or I ndividua lism (1825
Th is w as t h e era of ut il ita r ia n reform . Legisla t ion w a s gov

erned by t h e body of opin ion , popu la rly , a nd on t h e wh ole r igh t ly ,

con nected with t h e n am e o f Ben t h am . Th e m ovemen t of w h ich
h e , if n ot t h e crea tor , w as cert a in ly th e proph et , w as above a l l t h in gs
a movem en t for t h e reform of th e la w . Hen ce it h a s effected ,

t h ough in very d ifferen t degrees, every pa rt of th e law of Engla nd .

I t h a s st im ula ted t h e con st a n t a ct ivity of Pa r liam en t , it h as swept
away restra in ts on ind ividua l en ergy , a nd h a s exh ibited a del iber
a te h ost i l ity to every h istor ica l a n om a ly or surviva l , wh ich appea red
to involve pra ct ica l inconven ien ce , or in a ny w ay to place a ch eck on
ind ividua l freedom .

I I I . P eriod of Collectivism (1865— 1900) .

1

By col lect ivism is h ere mea n t t h e sch ool Of Opin ion Often termed

(a nd genera l ly by more or less h ost ile cr it ics) socia l ism , wh ich favors
t h e in terven t ion of th e Sta te , even a t som e sa cr ifice of ind ividua l
freedom , for t h e purpose of con ferr in g benefit upon th e m ass of t h e

people. Th is curren t of Opin ion ca n n ot , in Engla nd a t a ny ra te ,

be con nected with t h e n am e o f a ny on e m a n , or even with t h e

n ame of a ny one defin ite sch ool . I t h a s in creased in force and

volum e dur ing t h e last h a l f of t h e n ineteen th cen tury , n or does
observa t ion just ify th e expecta t ion t h a t in t h e sph ere of legisla
t ion , or elsewh ere , its strength is spen t or its in fluen ce on th e wa ne.

1 Th e period of collect ivist legisla t ion beg ins much la ter in th e Un ited Sta tes
On th ewh ole t h e begin n ing may be fixed a t a bout 1890.
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CHAPTER I I I

SOURCE S AND FORMS OF LAW1

SALMOND , JUR ISPRUDENCE , sec . 3 1 .

Th e expression source of la w (fon s j uris) , h as severa l mea n ings
wh ich it is n ecessa ry to d ist in guish clea rly. We must d ist ingu ish
in t h e first pla ce between th e form a l a nd th e m a teria l sources of

t h e la w . A form a l source is th a t from wh ich a rule o f la w derives
its force a nd va l id ity . I t is th a t from wh ich t h e a uth ority of

t h e la w proceeds . Th e m a teria l sources, on t h e oth er h a nd , a re

t h ose from wh ich is der ived t h e m a tter , n ot th e va lid ity of t h e

la w . T h e m a teria l source suppl ies t h e substa n ce of th e ru le to

wh ich t h e form a l source gives th e force a nd n a ture of la w .

Th e form a l source of t h e w h ole body o f t h e civil la w is one

a nd th e sam e , n am ely , th e wi ll a nd power o f th e sta te a s m a n i
fested in courts of just ice. Wh a tever rules h ave th e sa n ct ion a nd

a uth ority of t h e body polit ic in th e adm inistra t ion of just ice h a ve
t h ereby th e force of la w ; a nd in such force n o oth er rules wh a tever
h ave a ny sh a re. Th e m a t ter of t h e la w m ay be drawn from a ll

kind s of m a teria l sources, but for its lega l va l id ity it must look
to t h e t ribun a ls of t h e sta te a nd to t h em a lon e . Custom a ry la w ,

for exam ple , h a s its m a teria l source in t h e usa ges of t h ose w h o

a re subject to it ; but it h a s its form a l source in th e wil l of t h e
sta te , n o less t h a n sta tutory law itself .

We m a y conven ien t ly d ist inguish t h e t w o idea s by t h e terms sources of la w

a nd
“forms of la w .

”
By sources of la w , w e refer t o t h e m eth ods a nd a gencies

by wh ich rules of la w a re form u la ted ; by forms of la w , w e refer to t h e modes in
wh ich t h e ru les a re expressed t h e l itera ry sh a pes t h ey a ssum e.

I n t h e common - la w system t h ere a re t h ree forms of la w

(1 ) Legisla t ion , under wh ich , using t h e term in its wider sense, w e h ave in
Am erica t h ree va riet ies

i . const itut ions. federa l .
ii . federa l trea t ies. sta te.

(2) Jud icia l Decisions. T h e decision s of t h e super ior courts in E ngla nd a nd

t h eir a na logues in ot h er common -la w j ur isd ict ion s.

(3) Books of Auth or ity.

iii . sta tutes,

1 Gray, Na ture a nd Sources of La w , Ch a ps. VI I I- XI I I ; Aust in ,
Jur isprudence ,

Lects. 18- 39 ; Ho l la nd , Jurisprudence , Ch a p . V ; Pol lock, F irst Book of

Jur isprudence, Pa rt I I .
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LEG ISLATION

BLACKSTONE COMMENTAR IE S , I , 63.

Th e municipa l la w of Engla nd , or th e rule of civil conduct
prescribed to t h e in h abita n ts of th is kingdom , m a y with sufficien t
propr iety be d ivided in to tw o kinds : th e lex n on scripta , th e

unwri t ten or common la w ; a nd th e lex scripta , th e written or

sta tute la w .

1

Th e lex non scripta , or unwr it ten la w ,
in cludes n ot on ly genera l

custom s, or t h e common la w properly so ca lled ; but a lso t h e pa r
ticula r custom s of certa in pa rts of t h e kingdom ; a n d l ikewise th ose
pa rt icula r laws, t h a t a re by custom observed on ly in certa in courts
a nd jurisd ict ion s.

Wh en I ca ll t h ese pa rts of our l a w leges n on scripta e, I would
n ot be understood as i f a ll th ose laws were a t presen t m erely ora l ,
or commun ica ted from th e form er a ges to t h e presen t solely by
word of m out h . I t is true in deed th a t in th e profoun d ignora n ce
of letters, wh ich former ly overspread t h e wh o le western world ,

a l l laws were en t irely t radit ion a l , for th is pla in rea son , because
t h e n a t ions among wh ich t h ey preva i led h ad but lit tle idea of

writ ing . Th us th e Brit ish a s well as t h e Ga llic Druids comm it ted
a ll th eir laws a s wel l as lea rn ing tomemory ; a n d it is sa id of th e

prim it ive Saxon s h ere, a s wel l a s th eir breth ren on t h e Con t inen t ,
th a t leges sold memoria et usu retin eba n t. But with us a t presen t ,
t h e mon umen ts a nd evidences of our lega l custom s a re con ta in ed
in th e records of th e severa l courts of just ice in books

'

of reports
a nd judicia l decisions, a nd in th e t rea t ises of lea rned sages of th e

profession , preserved a nd h a nded down to us from t h e t im es of

h igh est an t iqu ity. However , I th erefore style th ese pa rts of our

law leges n on scripta e, beca use th eir origina l inst itut ion a nd a uth or

ity a re n ot set down in writ ing , as a cts of pa rl iam en t a re, bu t

th ey receive t h eir binding power , a nd t h e force o f laws, by lon g
a nd immem oria l usage, a nd by th eir un iversa l recept ion th rough

out th e kingdom .

1 On t h e d ist inct ion between wr itten la w a nd unwr it ten la w seeGray, Na ture
a nd Sources of La w , 55342—346 ; C la rk, Pra ct ica l Jur isprudence, 266—272 ;

Pol lock, F irst Book of Jurispruden ce, Pa rt I I , Ch ap. I ; Aust in ,
Jurisprudence,

Lect . 28.
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BLACKSTONE , COMME NTAR IE S , I , 85— 91 .

Let us next proceed to th e leges scripta e, t h e writ ten laws of

t h e kin gdom , wh ich a re st a tutes , a cts , or ed icts, m ade by th e kin g
’

s

m a jesty , by a nd with t h e a dvice a nd con sen t o f t h e lords spiritua l
a nd tem pora l , a nd commons in pa r l iam en t a ssem bled . Th e O ldest

of t h ese n ow ext a n t , a nd prin ted in our sta tute books , is t h e fam ous

m a gn a Ch a rta , a s con firm ed in pa r liam en t 9 Hen . I I I . , t h ough
doubt less t h ere were m a ny a cts before t h a t t im e , t h e records of

wh ich a re n ow lost , a nd t h e determ in a t ion s o f th em perh aps a t

presen t curren t ly received for t h e m axim s of t h e old comm on

la w .

T h e m a n n er of m a king t h ese st a tutes wi l l be bet ter con sidered
h erea fter , wh en w e exam ine t h e con st itut ion of pa r liam en t s . A t

presen t w e wil l on ly t a ke n ot ice o f t h e d ifferen t kinds of sta tutes ,

a n d of som e genera l rules wit h rega rd to t h eir con struct ion .

First , a s to t h eir severa l kinds. Sta tutes a re eit h er genera l or
specia l , publ ic or priva te . A gen era l or publ ic a ct is a n un iversa l
ru le , t h a t rega rds t h e wh ole comm un ity ; a nd of t h is t h e courts

of la w a re bound to t a ke n ot ice jud icia l ly a nd ex ofi
'

icio; wit h out
t h e st a t ute bein g pa rt icu la r ly pleaded , or form a l ly set for t h by t h e

pa rty w h o c la im s a n a dva n t a ge un der it . Specia l or pr iva te a ct s

a re ra t h er except ion s t h a n rules , bein g t h ose wh ich on ly Opera te
upon pa rt icu la r person s, a nd pr iva te con cern s ; such a s t h e Rom a n s

en t it led sen a tus decreta , in con t rad ist in ct ion to t h e sen a tus con

su lta , wh ich rega rded t h e wh ole comm un ity ; a nd o f t h ese (wh ich
a re n ot prom u lga ted wit h t h e sam e n otor iety a s t h e form er) t h e
j udges a re n ot bound to t a ke n ot ice , un less t h ey be form a lly sh own
a nd pleaded . Th us , to Sh ow t h e d ist in ct ion , t h e Sta tute 13 El iz .

c . 10 , to preven t Spir itua l person s from m a kin g lea ses for longer
term s t h a n twen ty-one yea rs , or t h ree l ives , is a

"

pub l ic a ct ; it

bein g a ru le prescribed to t h e wh o le body of Spir itua l person s in
t h e n a t ion ; but a n a ct to en a ble t h e bish op of Ch ester to m a ke a

lea se t o A . B . for sixty yea rs is a n except ion to t h is ru le ; it con

cern s on ly t h e pa rt ies a nd t h e bish op ’

s successors ; a nd is t h ere

fore a priva te a ct .

Sta tutes a lso a re eit h er decla ra tory of t h e comm on la w , or reme

d ia l of some defects t h erein . Decla ra tory
,
wh ere t h e old custom

o f t h e kin gdom is a lm ost fa l len in to d isuse , or becom e d isput a ble ;
in wh ich ca se th e pa r l iam en t h a s th ough t proper , in perpetuum rei

testimon ium , a nd for a void ing a l l doubts a nd d ifficu lt ies , to dec la re
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dea n a nd ch apter , t h ey a re n ot void dur in g t h e con t in ua n ce o f t h e

dea n ; for t h e a ct w a s m ade for t h e ben efit a nd protect ion of t h e

successor . Th e m isch ief is t h erefore su fficien t ly suppressed by va
ca t in g t h em a fter t h e determ in a t ion of th e in terest of t h e gra n tors ;
but t h e lea ses , dur in g t h eir con t in ua n ce , bein g n ot wit h in t h e m is

ch ief , a re n ot wit h in t h e rem edy .

2. A st a tute , wh ich t rea ts of t h in gs or person s of a n in fer ior
ra n k

,
ca n n ot by a ny gen era l words be extended to t h ose of a

super ior . So a sta tute trea t in g of
“
dea n s , prebenda r ies , pa rson s ,

vica rs , a nd ot h ers h avin g Spir itua l prom ot ion ,

”
is h eld n ot to

extend to bish ops , t h ough t h ey h ave spiritua l prom ot ion , dea n s

bein g t h e h igh est person s n am ed , a nd bish ops being of a St ill
h igh er order .

3 . Pen a l st a tutes m ust be con st rued st rict ly . Th us th e sta tute

I Edw . VI . c . 12 , h avin g en a cted t h a t t h ose w h o a re convicted of

stea l in g h orses sh ou ld n ot h a ve t h e benefit of clergy , t h e jIIdges
con ceived t h a t t h is sh ou ld n ot exten d to h im t h a t sh ould stea l bu t
on e h orse , a n d th erefore procured a n ew a ct for t h a t purpose in
t h e fo llowin g yea r . An d , to com e n ea rer our ow n t im es , by t h e
st a tute 14 Geo . I I . c . 6 , stea lin g sh eep , or ot h er ca t t le , w a s m ade

felony , wit h out ben efit of c lergy . But t h ese gen era l words,
“
or

ot h er ca t t le ,

” bein g looked upon a s m uch too loose t o crea te a

ca pit a l O ffen ce , t h e a ct w a s h eld to extend to n ot h ing but m ere

sh eep . And t h erefore , in t h e n ext session s , it w a s foun d n ecessa ry
to m a ke a n ot h er st a tute , 15 Geo . I I . c . 34 , exten d in g t h e form er to

bu l ls , cows , oxen , steers , bu l locks , h eifers , ca lves , a n d lam bs, by
n am e .

4 . S ta tutes a ga in st fra uds a re to be l ibera lly a nd ben eficia l ly
expounded . Th is m ay seem a con t rad ict ion t o t h e l a st ru le ;

most st a tutes a ga in st fra uds bein g in t h eir con sequen ces pen a l . But

t h is d ifferen ce is h ere to be t a ken , wh ere t h e st a tute a cts upon t h e

o ffender , a n d in flicts a pen a lty , a s t h e pil lory or a fin e , it is t h en t o

be t a ken st r ict ly ; but wh en t h e st a tute a cts upon t h e off en ce ,
by

set t in g a side t h e fra udu len t t ra n sa ct ion , h ere it is to be con st rued

l ibera l ly . Upon t h is foot in g t h e sta tute o f 13 El iz . c . 5 , wh ich
avo ids a l l gifts o f goods , etc . , m a de to

g

defra ud cred itors a n d ot h ers ,

w a s h eld to extend by th e gen era l words to a gi ft m ade to defra ud
t h e queen of a forfeiture.

5. One pa rt of a st a tute m ust be so con st rued by a n ot h er , t h a t

t h e wh ole m a y (i f possib le) st a nd : ut res ma gis va lea t, quam perea t.
As i f la nd be vested in t h e kin g a nd h is h eirs by a ct of pa r l iam en t
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savin g t h e r igh t of A . a nd A . h a s a t th a t t im e a lea se of it for t h ree

yea rs : h ere A . sh a l l h o ld it for h is term of t h ree yea rs , a nd a fter
wa rds it sh a l l go to t h e kin g . F or t h is in terpret a t ion furn ish es
m a t ter for every cla use of t h e sta tute to work a nd Opera te upon .

But ,

6 . A savin g , tot a l ly repugn a n t to th e body o f t h e a ct , is vo id .

I f , t h erefore , a n a ct of pa r l iam en t vests la n d in t h e kin g a nd h is

h eirs , saving t h e r igh t of a l l person s wh a tsoever ; or vests t h e la nd
of A . in t h e kin g , savin g t h e r igh t of A . ; in eit h er of t h ese ca ses

t h e savin g is tot a lly repugn a n t t o t h e body o f t h e st a tute , a nd (if

good ) would render t h e st a tute of n o effect or Opera t ion ; a nd t h ere
fore t h e sa vin g is void , a nd t h e la n d vests a bsolutely in t h e kin g .

7 . Wh ere t h e common la w a nd a st a tute d iffer , t h e comm on

la w gives p lace to t h e st a tute ; a nd a n old st a t ute gives pla ce to a

n ew on e . And t h is upon a gen era l prin ciple of un iversa l la w , t h a t
“
leges posteriores priores con tra ria s con son a n t to wh ich
it w a s la id down by a la w of t h e twelve t a bles a t Rom e , t h a t

“

guod

popu lus postremum j ussit, id j us ra tum esto . But t h is is to be
un derstood on ly wh en t h e la t ter st a tute is couch ed in n ega t ive
term s , or wh ere its m a t ter is so c lea r ly repugn a n t t h a t it n ecessa r i ly
irn

'

p lies a n ega t ive. As i f a form er a ct says , t h a t a juror upon such

a t r ia l sh a l l h ave twen ty pounds a yea r ; a nd a n ew st a tute a fter
wa rds en a ct s , t h a t h e sh a l l h ave twen ty m a rks : h ere t h e la t t er

st a tute , t h ough it does n ot express , yet n ecessa r ily im pl ies a n ega

t ive , a n d virtua l ly repea ls t h e form er . F or if twen ty m a rks be
m a de qua l ifica t ion sufficien t , t h e form er st a tute wh ich requ ires
twen ty poun ds is a t a n end . But i f bot h a cts be m erely a ffirm a t ive ,

a nd t h e subst a n ce such t h a t bot h may st a n d toget h er , h ere t h e

la t ter does n ot repea l t h e former , but t h ey sh a l l both h ave a con

curren t effica cy . I f by a form er la w a n O ff en ce be ind icta ble a t

t h e qua rter
-session s , a nd a la t ter la w m a kes th e sam e O ffen ce

ind ict a b le a t t h e a ssizes , h ere t h e jur isd ict ion of t h e session s is n ot

t a ken awa y , but bot h h ave a con curren t jur isd ict ion , a nd t h e

offender m ay be prosecuted a t eit h er : un less t h e n ew st a tute sub

join s express nega t ive words , a s , t h a t t h e offen ce sh a l l be ind ict a ble

a t t h e a ssizes, a nd n ot elsewh ere .

8 .
-I f a st a tute , t h a t repea ls a not h er , is itsel f repea led a fterwa rds,

t h e first sta tute is h ereby revived , wit h out a n y form a l words for

t h a t purpose. SO wh en t h e st a tutes of 26 a nd 35 Hen . VI I I .

decla r in g th e kin g to be t h e suprem e h ead of t h e ch urch , were

repea led by a st a tute 1 a nd 2 Ph i l ip a nd Ma ry , a nd t h is la tter st a tute
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w a s a fterwa rds repea led by a n a ct of 1 El iz . t h ere n eeded n ot an y

express words o f reviva l in Queen El iza bet h ’

s st a tute , but t h ese

a cts O f Kin g Hen ry were im pl ied ly a nd virtua l ly revived .

9. Acts o f pa rl iam en t deroga tory from t h e power o f subsequen t
pa r l iam en ts bin d n ot . So t h e sta tute 1 1 Hen . VI I . c . 1 , wh ich
d irects t h a t n o person for a ssist in g a kin g def a cto sh a l l be a t t a in ted
O f t rea son by a ct of pa r liam en t or ot h erwise , is h eld to be good

on ly a s to com m on prosecut ion s for h igh trea son ; but wi ll n ot
rest ra in or c log a ny pa r l iam en t a ry a t t a inder . Beca use t h e legis
la t ure , being in t ruth t h e sovereign power , is a lwa ys o f equa l , a lwa ys
o f a bsolute a ut h or ity : it a cknowledges n o super ior upon ea rt h ,

wh ich t h e pr ior legisla ture m ust h ave been , i f its ord in a n ces could
bind a subsequen t pa r l iam en t . And upon t h e sam e pr in ciple
Cicero , in h is let ters to At t icus , t rea ts wit h a proper con tem pt t h ese
restra in in g cla uses, wh ich endeavor to t ie up t h e h a nds of succeed
ing legisla tures.

“Wh en you repea l t h e la w itsel f , (sa ys h e , ) you a t

t h e sam e t im e repea l t h e proh ibitory c la use , wh ich gua rds a ga in st
such repea l .”

10 . La st ly , a ct s of pa r liam en t t h a t a re im possible to be perform ed

a re of n o va l id ity : a nd i f t h ere a r ise out o f t h em col la tera lly a ny

a bsurd con sequen ces , m a n ifest ly con tra d ictory to com m on rea son ,

th ey a re , wit h rega rd to t h ose colla tera l con sequen ces , void .

1 I
lay down t h e rule w it h t h ese restr ict ion s ; t h ough I kn ow it is gen
era l ly l a id down m ore la rgely , t h a t a cts Of pa r l iam en t con t ra ry to
rea son a re void . But i f t h e pa r liam en t wi ll posit ively en a ct a t h ing
to be don e wh ich is un rea son a b le , I kn ow of n o power in t h e

ord in a ry form s o f t h e con st itut ion t h a t is vested wit h a ut h or ity to
con t ro l it ; a nd t h e exam p les usua l ly a l leged in support of t h is
sen se of t h e ru le do n one of t h em prove , t h a t , wh ere t h e m a in object
of a sta t ute is un rea son a ble , t h e judges a re a t l iber ty to reject it ;
for t h a t were t o set t h e jud icia l power a bove t h a t Of t h e legisla ture ,

wh ich wou ld be subversive of a l l governm en t . But wh ere som e

col la tera l m a t ter a rises out o f th e genera l words , a n d h appen s to be
un rea son a ble ; t h ere t h e judges a re in decen cy to con clude t h a t t h is
con sequen ce w a s n ot foreseen by t h e pa r l iam en t , a nd t h erefore t h ey
a re a t l iberty to expound t h e st a tute by equity , a nd on ly quoa d h oc
d isrega rd it . Th us if a n a ct of pa r l iamen t gives a m a n power to
t ry a l l ca uses t h a t a r ise wit h in h is m a n or of Da le ; yet , i f a ca use
sh ou ld a rise in wh ich h e h im sel f is pa rty , t h e a ct is con strued n ot

1 See Coxe, Jud icia l Power a nd Uncon st itut iona l Legisla t ion , 73
— 74

, 172
— 178.
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wit h out putt ing in jeopa rdy th e en ergy a nd sa fety of t h e gen era l

prin ciples.

Th e English ru le form er ly w a s , t h a t i f n o per iod w a s fixed by
t h e sta tute it self , it took effect by rela t ion , from t h e first day of

th e session in Wh ich t h e a ct w a s pa ssed , a nd wh ich m igh t be
some weeks , i f n ot m on t h s , before t h e a ct received t h e roya l sa n c
t ion , or even before it h ad been in troduced in to Pa r l iam en t . Th is
w a s a n extra ord in a ry in st a n ce of t h e doct r in e of rela t ion , workin g
gr oss in just ice a nd a bsurd ity ; a nd yet w e find t h e rule decla red
a nd un iform ly adh ered to ,

from t h e t im e of Hen ry VI . All t h e

judges agreed , in t h e ca se of P a rtridge v . Stra nge, in t h e 6th Edwa rd
VI . , t h a t t h e sta tute w a s to be a ccoun ted in la w a perfect a ct

from t h e first day of t h e session ; a nd a l l person s were t o be

pun ish ed for a n offen ce don e aga in st it a fter t h e first day of t h e

session un less a certa in t im e w a s a ppoin ted wh en t h e a ct sh ould

t ake effect . I n th e ca se of Th e K ing v . Th urston , t h is doctrine
o f ca rrying a sta tute ba ck by rela t ion to t h e first day of t h e session
w a s a dm it ted in th e K . B . ; th ough t h e con sequen ce of it w a s to

render a n a ct m urder wh ich wou ld n ot h ave been so with out such
rela t ion . Th e ca se of Th e A ttorn ey-Gen era l v . P a n ter is a n oth er

strong in st a n ce
'

of t h e a ppl ica t ion of t h is r igorous a nd un just rule

of t h e comm on la w , even a t so la te a n d en l igh ten ed a per iod of t h e

la w a s t h e yea r 1772 . An a ct for la yin g a duty on t h e export a t ion
of r ice t h erea fter to be exported , received t h e roya l a ssen t on t h e

29t h of June , 1767 , a nd on t h e 10th of Jun e of t h a t yea r t h e de
fenda n ts h ad exported r ice . After t h e a ct pa ssed , a duty of one

h undred a nd fifteen pounds w a s dem a n ded upon t h e prior expor
t a t ion , a nd it w a s adjudged , in t h e Irish Court of Exch equer , to
be paya ble . Th e cause w a s ca rried by a ppea l to t h e Br it ish House
of Lords , on t h e ground of t h e pa lpa ble in just ice of pun ish in g t h e
pa rty for a n a ct in n ocen t a nd lawfu l wh en it is don e ; but t h e

decree w a s a ffirm ed , upon t h e opin ion of t h e twelve judges, t h a t
th e st a tute , by lega l rela t ion , comm en ced from t h e first day of t h e

session . Th e K . B.
, a lso

,
in La tless v . H olmes, con sidered t h e

rule to be too wel l set t led to be sh a ken , a nd t h a t th e court could
n ot t a ke n ot ice of th e grea t h a rdsh ip of th e ca se . Th e vo ice of

rea son a t la st preva iled ; a nd by th e st a tute of 33 Geo . I I I . c . 13 ,

it w a s decla red th a t sta tutes a re to h ave effect on ly from t h e t im e

t h ey receive t h e roya l a ssen t ; a nd t h e former ru le w a s a bol ish ed , to

use t h e words of t h e sta tute , by rea son Of
“
its grea t a nd m a n ifest

in just ice .

”
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Th ere is a good dea l o f h a rdsh ip in t h e ru le a s it n ow sta nds ,

bot h h ere a nd in En gla n d ; for a st a tute is to opera te from t h e

very da y it pa sses , i f t h e la w itself does n ot esta bl ish t h e t im e.

I t is im possible in a ny sta te , a nd pa rt icu la r ly in such a wide-spread
dom in ion a s t h a t of t h e Un ited St a tes , to h ave n ot ice of t h e existen ce
of th e la w , un t il som e t im e a fter it h a s pa ssed . I t would be n o

m ore t h a n rea son a ble a nd just , t h a t t h e st a tute sh ould n ot be

deem ed to opera te upon t h e person s a nd property of ind ividua ls , or
im pose pa in s a nd pen a lt ies for a cts don e in con traven t ion of it ,

un t il t h e la w w a s duly prom ulga ted . Th e rule , h owever , is deemed
to be fixed beyond t h e power of jud icia l con trol , a nd n o t ime is

a l lowed for t h e publ ica t ion of t h e la w before it opera tes , wh en
t h e st a tute itsel f gives n o t im e . Th us, in t h e ca se of Th e Brig
A n n , t h e vessel w a s l ibel led a nd condem n ed for sa il in g from New

buryport , in Ma ssa ch uset ts , on t h e 12t h of Ja n ua ry , 1808 , con t ra ry
to t h e a ct of Congress of t h e 9t h of Ja n ua ry , 1808 , t h ough it w a s

adm it ted t h e a ct w a s n ot kn own in Newburyport on t h e da y t h e

br ig sa iled . Th e court a dm it ted t h a t t h e object ion to t h e for

feiture of t h e br ig w a s founded on t h e pr in ciples of good sen se

a nd n a tura l equity ; a nd t h a t un less such t im e be a llowed a s would
en a ble t h e pa rty , wit h rea son a ble d il igen ce , to a scert a in t h e exist
en ce of t h e la w , a n in n ocen t m a n m igh t be pun ish ed in h is person
a nd property for a n a ct wh ich w a s in n ocen t , for a ugh t h e knew ,

or could by possibil ity h ave kn own , wh en h e did it .

Th e Code Na poleon adopted t h e t rue ru le on t h is subject . I t

decla red t h a t laws were bind in g from t h e m om en t t h eir prom ul

ga t ion cou ld be kn own , a nd t h a t t h e prom u lga t ion sh ould be con

sidered a s kn own in t h e depa rtm en t of t h e im per ia l residen ce one

day a fter t h a t prom ulga t ion , a nd in ea ch of t h e ot h er depa rtm en ts

of th e Fren ch em pire a fter t h e expira t ion o f t h e sam e spa ce of

t im e , a ugmen ted by as m a ny days a s t h ere were d ist a nces of twen ty
leagues bet w een t h e sea t of governmen t a nd t h e pla ce . Th e New

York Revised Sta tutes h ave a lso decla red t h e very equit able rule

th a t every la w , un less a differen t t im e be prescribed th erein , t a kes

eff ect t h rough out t h e sta te on , a nd n ot before , t h e 20t h day a fter

th e d ay of it s fin a l pa ssage.

I f th e sta tute be con st itut iona l in its ch a ra cter , a nd h a s

duly gone in to opera t ion , t h e next inquiry is respect ing its m ea n

ing ; a nd t h is leads us to a con sidera t ion of t h e esta bl ish ed

rules of con struct ion , by wh ich its sen se a nd Opera t ion a re to be

understood .
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Th ere is a m a ter ia l d ist in ct ion between publ ic a nd pr iva te sta t

utes , a nd t h e books a bound wit h ca ses expla in in g th is d ist in ct ion in
its a ppl ica t ion to pa rt icula r st a tutes. I t is som et im es d ifficult to
draw th e lin e between a publ ic a nd pr iva te a ct , for st a tutes fre

quen t ly rela te to m a t ters a n d t h in gs t h a t a re pa rt ly publ ic a nd

pa rt ly pr iva te. Th e m ost com preh en sive, i f n ot t h e m ost precise ,

defin it ion in t h e En gl ish books is , t h a t publ ic a cts rela te to t h e

kin gdom a t la rge , a nd pr iva te a cts con cern t h e pa rt icu la r in terest
or benefit of certa in in d ividua ls or of pa rt icu la r c la sses of m en .

Gen era l ly spea king , st a tutes a re publ ic ; a nd a pr iva te st a tute m ay

ra t h er be considered a n except ion to a genera l rule. I t opera tes
upon a pa rt icu la r t h in g or pr iva te person s. I t is sa id n ot to bind
or in clude stra n gers in in terest to its provision s , a n d t h ey a re n ot

bound to t a ke n ot ice of a pr iva te a ct , even th ough t h ere be n o

genera l saving cla use of t h e r igh ts of t h ird person s. Th is is a

sa fe a nd just ru le of con struct ion ; a nd it w a s a dopted by t h e E ng
l ish courts in very ea r ly t im es , a nd does grea t cred it to t h eir lib
era lity a n d spir it of just ice . I t is supported by t h e Opin ion of Sir

Ma t t h ew Ha le , in Lucy v . Levin gton , wh ere h e la ys down t h e rule

to be t h a t t h ough every m a n be so fa r a pa rty to a pr iva te a ct

of Pa r liam en t a s n ot to ga in say it , yet h e is n ot so fa r a pa rty a s to

give up h is in terest . To t a ke t h e ca se sta ted by Sir Ma t t h ew
Ha le , suppose a st a tute recites th a t wh erea s t h ere w a s a con t ro
versy con cern ing la nd between A . a nd B .

, a nd en a cts t h a t A . sh a l l

en joy it , t h is would n ot bind t h e in terest of t h ird person s in t h a t

la nd , beca use t h ey a re n ot st rict ly pa rt ies to t h e a ct , but stra n gers ;

a nd it would be m a n ifest in just ice t h a t t h e sta t ute sh ou ld a ffect
t h em . Th is ru le , a s to t h e l im it a t ion Of t h e opera t ion of pr iva te
st a tutes, w a s adopted by t h e Suprem e Court of New York , a nd
a fterwa rds by t h e Court of Errors , in J a ckson v . Ca tlin . I t is

l ikewise a gen era l ru le , in t h e in terpret a t ion o f sta tutes l im it ing
r igh ts a nd in terests , n ot to con st rue t h em to em bra ce t h e sover

eign power or governm en t , un less t h e sam e be expressly n am ed

t h erein , or in tended by n ecessa ry im pl ica t ion . Th ere is a n ot h er

m a teria l d ist in ct ion in respect to pub l ic a nd pr iva te st a tutes. Th e

courts of just ice a re bound , ex officio, to t a ke n ot ice of publ ic a cts
wit h out t h eir being pleaded , for t h ey a re pa r t of t h e gen era l la w

of th e la n d , wh ich a l l persons , a n d pa rt icula r ly t h e judges , a re

presum ed to know . Public a cts ca n n ot be put in issue by plea .

Nul tiel record ca n n ot be pleaded to a publ ic st a tute ; t h e judges
a re to determ in e t h e existen ce of th em from t h eir ow n kn owledge.
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body of th e a ct itself . But such is th e im perfect ion of h um a n

la n guage , a nd t h e wa n t of tech n ica l skil l in t h e m a kers of t h e la w ,

t h a t sta tutes o ften give occa sion to th e m ost perplexin g a nd d is

t ressin g doubts a nd d iscussion s , a r ising from t h e am bigu ity t h a t

a t ten ds t h em . I t requ ires grea t exper ien ce , a s wel l a s t h e com

m a nd o f a perspicuous d ict ion , to fram e a la w in such clea r a nd pre
cise term s a s to secure it from am biguous expression s, a nd from a l l

doubt , a n d cr it icism upon its m ea n ing .

I t is a n esta bl ish ed rule in t h e exposit ion of st a tutes, th a t t h e

in ten t ion of t h e lawgiver is to be deduced from a view of t h e

wh o le a nd of every pa rt of a sta tute , ta ken a nd compa red togeth er .

Th e rea l in ten t ion ,
wh en a ccura tely a scerta in ed , wil l a lways pre

va il over t h e l itera l sen se of term s. Wh en t h e expression in a

sta tute is specia l or pa rt icula r , but t h e rea son is genera l , t h e expres

sion sh ould be deem ed gen era l . Scire leges, n on h oe est verba ea rum

ten ere sed vim a c potesta tem , a nd t h e rea son a nd in ten t ion of t h e

lawgiver wil l con tro l t h e str ict let ter of t h e la w , wh en t h e la t ter

wou ld lead to pa lpa ble in just ice , con trad ict ion a n d a bsurdity . Th is
w a s t h e doct r ine of Modest in us, Scaevola , Pau lus, a nd Ulpia n us ,

t h e m ost il lust r ious commen ta tors on t h e Rom a n la w . Wh en t h e

words a re n ot expl icit , t h e in ten t ion is to be col lected from t h e

con text , from t h e occa sion a nd necessity of t h e la w , from t h e m isch ief
felt , a nd t h e objects a nd t h e rem edy in view ; a nd t h e in ten t ion
is to be t aken or presum ed a ccord ing to wh a t is con son a n t to rea son

a nd good d iscret ion . Th ese ru les , by wh ich t h e sa ges of t h e la w ,

a ccord in g to Plowden , h ave ever been gu ided in seekin g for t h e

in ten t ion of t h e legisla ture , a re m a xim s of sound in terpret a t ion ,

wh ich h ave been a ccum ula ted by t h e exper ien ce , a nd ra t ified by
t h e approba t ion of a ges.

Th e words o f a sta tute , i f of comm on use , a re to be t a ken in
t h eir n a tura l , p la in , obvious , a nd ord in a ry sign ifica t ion a n d im port ;
a nd i f tech n ica l words a re used , t h ey a re to be t aken in a tech n ica l
sense , un less it Clea r ly appea rs from t h e con text or ot h er pa rt s of

t h e instrum en t , t h a t t h e words w ere in tended to be a ppl ied d iffer
en t ly from t h eir ord in a ry or t h eir lega l a ccept a t ion . Th e curren t
of a ut h or ity a t t h e presen t day , sa id Mr . Just ice Bron son , is in

favor of read ing sta tutes a ccord ing to t h e n a tura l a n d m ost obvi

ous im port of t h e la n guage , wit h out resort ing to subt le a nd forced
con struct ion s , for t h e purpose of eit h er l im it in g or extend in g t h eir
opera t ion . A savin g cla use in a st a tute is to be rejected , wh en it is
d irect ly repugn a n t to th e purview or body of t h e a ct , a nd could no t
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st a nd with out ren dering t h e a ct in con sisten t a nd destruct ive of

itsel f . Lord Coke , in A lton Wood ’

s Ca se, g ives a pa rt icu lar il lus
tra tion of th is rule , by a ca se wh ich wou ld be fa lse doctr in e with us,

but wh ich serves to sh ow t h e force of t h e rule. Th us, if th e m a nor

of Da le be by express words given by sta tute to t h e king , saving
t h e r igh t of a l l persons in terested t h erein , or if th e sta tute vests
th e la nds of A. in th e kin g , savin g th e r igh ts of A . , th e in terest of th e
owner is not saved , in a sm uch a s t h e savin g cla use is repugna n t to
th e gra n t ; a nd if it were a l lowed to Opera te , it would render t h e

gra n t vo id a nd n uga tory . But th ere is a d ist in ct ion in som e of th e

books betw een a saving clause a n d a proviso in th e sta tute , t h ough
th e reason of th e dist in ct ion is n ot very a ppa ren t . I t w a s h eld by
a ll t h e ba ron s of t h e Exch equer , in th e ca se of Th eA ttorn ey-Gen era l

v . Th e Govern or a nd Compa ny of Ch elsea Wa terw orks, t h a t wh ere
th e proviso of a n a ct of Pa r l iam en t w a s d irect ly repugn a n t to th e
purview of it , th e proviso sh ould st a n d , a nd be h eld a repea l of t h e
purview , beca use it spea ks t h e last in ten t ion of th e lawgiver . I t

w a s com pa red to a w ill , in wh ich th e la tter p a rt , i f in con sisten t
wit h th e form er , supersedes a nd revokes it . But it m ay be rem arked
upon th is case of F itzgibbon , t h a t a proviso repugn an t to t h e pur

view of th e sta tute renders it equa lly n uga tory a nd void a s a

repugn a n t saving clause ; a nd it is d ifficult to see w h y th e a ct sh ould

be destroyed by th e on e , a nd n ot by t h e oth er , or w h y th e proviso

a nd t h e saving cla use , wh en in con sisten t wit h th e body of t h e a ct ,

sh ould n ot both of th em be equa l ly rejected . Th ere is a lso a tech

n ica l dist in ct ion between a proviso a nd a n except ion in a st a tute.

I f t h ere be a n except ion in t h e en a ct ing cla use of a st a tute, it must

be nega t ived in plead in g ; but if t h ere be a sepa ra te proviso , t h a t

need not , a nd t h e defenda n t must sh ow it by w ay of defen ce .

Severa l a cts in pa ri ma teria , a nd rela t ing to th e same subject ,
a re to be t a ken toget h er , a nd com pa red , in t h e con struct ion of th em ,

beca use t h ey a re con sidered a s h a vin g one object in view , a nd as

a ct ing upon one system . Th is ru le w a s decla red in th e cases of

Rex v . Loxda le, a nd Th e E a rl of A ilesbury v. P a ttison ; a nd t h e

ru le appl ies, t h ough som e o f t h e st a tutes m ay h ave expired , or a re

n ot referred to in t h e ot h er a cts. T h e object of th e rule is to

ascerta in a nd carry in to effect t h e in ten t ion ; a nd it is to be in ferred

th a t a code of sta tutes rela t in g to one subject w as governed by on e

spir it a nd policy , a nd w a s in tended to be consisten t a nd h a rmon ious

in its severa l parts a nd provision s. Upon th e same prin ciple ,
wh enever a power is given by a st a tute , everyth ing n ecessary to
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t h e m aking of it effectua l or requ isite to a t t a in t h e end is implied .

Q ua ndo lex a liquid concedit, con cedere videtur et id , per guod deven itur

ad illud .

Sta tutes a re likewise to be con strued in reference to th e prin

ciples of t h e comm on la w ; for it is n ot to be presum ed th a t t h e
legisla ture in tended to m ake a ny in n ova t ion upon th e comm on law ,

furt h er th a n th e case a bsolutely required . Th is h as been th e la n

guage of th e courts in every a ge ; a n d wh en w e consider t h e con

sta n t veh em en t a nd exa lted eulogy wh ich t h e a n cien t sages be

stowed upon t h e comm on la w a s t h e per fect ion of reason , a nd th e

best birth righ t a nd noblest in h er ita n ce of t h e subject , w e ca nnot
be surpr ised a t t h e grea t sa n ct ion given to t h is rule of con struc

t ion . I t w a s observed by t h e judges, in t h e ca se of Stow el l v . Zauch e,

th a t it w a s good for th e expositors of a sta tute to approa ch as

nea r a s th ey could to t h e rea son o f t h e comm on la w ; a nd t h e

resolut ion of th e ba ron s of t h e Exch equer , in Heydon
’

s ca se ,
w as to th is effect . For t h e sure a nd true in terpreta t ion of a ll

sta tutes, wh eth er pen a l or ben eficia l , four th ings a re to be con

sidered : Wh a t w as th e comm on la w before th e a ct ; wh a t w as th e
m isch ief aga inst wh ich t h e comm on la w d id n ot provide ; wh a t
rem edy th e Pa r l iam en t h ad provided to cure t h e defect ; a nd th e

true rea son of t h e rem edy . I t w a s h eld to be th e duty of th e judges
to m a ke such a con struct ion a s sh ould repress th e m isch ief and

adva n ce t h e remedy .

I n t h e construct ion of st a tutes, th e sen se wh ich th e con tempora ry
m embers of t h e profession h a d put upon th em is deem ed of som e

importa n ce , a ccord in g to th e m axim t h a t con tempora nea expositio

est f ortissima in lege. St a tutes t h a t a re remed ia l , a nd not pen a l ,
a re to receive a n equita ble in terpret a t ion , by wh ich th e let ter of th e
a ct is som et im es restra in ed , a nd somet im es en la rged , so as more

effectua lly to m eet t h e benefic ia l end in view , a nd preven t a fa ilure
of t h e rem edy. Th ey a re con strued l ibera l ly , a nd ultra but n ot con tra
th e str ict let ter . Th is m ay be illust ra ted in th e ca se of th e registry
a cts, for giving prior ity to deeds a nd m ortages, a ccord ing to t h e

da tes of t h e registry . I f a person cla im in g under a registered deed
or m ortgage h ad n ot ice of t h e un registered prior deed wh en h e

took h is deed , a nd procured t h e registry of it in order to defea t
th e pr ior deed , h e sh a l l n ot preva i l wit h h is pr ior registry , because
th a t would be to coun tera ct t h e in ten t a nd pol icy of th e statutes,
wh ich were m ade to preven t a nd n ot to uph old frauds. Sta tutes
a re somet imes m erely d irectory , a nd , in t h a t case , a breach of t h e
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proh ibitory words in t h e sta tute . Lord Holt , in Ba rtlett v . Vin er ,
appl ied t h is ru le t o t h e ca se of a st a tute in flict in g a pen a lty for
m a king a pa rt icu la r con tra ct , such a s a sim on ia ca l or usur ious con

tra ct ; a nd heh eld t h a t t h e con t ra ct w a s void under t h e sta tute ,

th ough t h ere w a s a pen a lty im posed for m a king it . Th e pr in ciple
is n ow set t led , t h a t t h e sta tutory proh ibit ion is equa lly effica cious,
a n d t h e i llega l ity of a brea ch of t h e st a tute t h e sam e wh et h er a
t h in g be proh ibited a bsolutely or on ly under a pen a lty . Th e New

York Revised St a tutes m ake t h e doin g a n a ct con tra ry to a st a tute

proh ibit ion a m isdem ea n or , t h ough n o pen a lty be im posed . Wh et h er
a ny ot h er pun ish m en t ca n be in flicted t h a n t h e pen a lty given by
t h e st a tute h a s been m ade a ser ious quest ion . Th e Court of

K . B .
,
in Rex v . Robin son ,

la id down th is d ist in ct ion , th a t wh ere
a sta tute crea ted a n ew Offen ce , by m a kin g un lawfu l wh a t w a s

lawfu l before , a nd prescr ibed a pa rt icula r sa n ct ion , it m ust be pur

sued , a nd n on e ot h er ; but wh ere t h e offen ce w a s pun ish a b le a t

comm on la w , a n d t h e st a tute prescr ibed a pa rt icu la r rem edy ,
wit h out a ny n ega t ive words, express or im p lied , t h e sa n ct ion w a s

cum u la t ive , a nd d id n ot t a ke away t h e comm on - la w pun ish m en t ,

a nd eit h er rem edy m igh t be pursued . Th e sam e d ist in ct ion h ad
been decla red long before ; a n d th e proper inqu iry in such ca ses

is, w a s t h e doin g of t h e t h in g for wh ich th e pen a lty is in flicted
lawful or unlawful before t h e pa ssin g o f t h e st a t ute ? I f it w as n o

offen ce before , t h e pa rty offend in g is l ia b le to t h e pen a lty , a n d to
n ot h in g else. Th e d ist in ct ion between st a tutory o ffen ces , wh ich
a re ma la proh ibita on ly , or ma la in se, is n ow exploded , a nd a brea ch
of t h e sta tute la w , in eith er ca se , is equa l ly un lawfu l a nd equa lly
a brea ch of duty ; a nd n o a greem en t founded on t h e con tem pla
t ion of eit h er c lass of o ffen ces wil l be en forced a t la w or in equity.

Th ere a re a n um ber of ot h er ru les of m in or im por ta n ce ,
rela t ive

to t h e con struct ion of sta tutes , a nd it wil l be sufficien t to Observe ,
gen era l ly , t h a t t h e grea t object of t h e m axim s of in terpreta t ion is
to d iscover t h e true in ten t ion of t h e la w ; a nd wh en ever t h a t in
ten t ion ca n be indubit a bly a scert a in ed , a nd it be n or a vio la t ion
of con st itut ion a l r igh t , t h e courts a re bound to Obey it , wh a tever
m ay be t h eir opin ion Of its wisdom or po licy . But it wou ld be

quite vision a ry to expect , in a n y code of sta tute la w , such precision
of t h ough t a n d perspicuity of la n gua ge a s to prec lude a l l un cer

t a in ty a s to t h e m ea n in g , a n d exem pt t h e comm un ity from t h e evi ls
of vexa t ious doubts a n d l it igious in terpret a t ion s. Lord Coke com
pla ined , th a t in h is day grea t quest ions h a d often t im es a risen

“
upon
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a cts o f Pa r l iam en t , over laden wit h provisos a nd add it ion s , a nd
m a ny t im es on a sudden pen ned or corrected ,

by m en o f n on e , or

very l it t le judgm en t in la w .

”

Wh en Sta t utes Ta ke E ffect
(a ) At comm on la w . I f n o da te w a s fixed in t h e st a t ute, it took eff ect by rela

t ion from t h e first da y of t h e session a t wh ich it w a s pa ssed .

(b) I n E ng la nd . By a sta tute of George I I I .
, sta t utes ta ke effect from t h e

da te wh en t h ey receive t h e roya l a ssen t , un less a d ifferen t da te is fixed .

(c) F edera l sta t utes. Th ese t a ke effect from t h e da te of a pprova l by t h e presi
den t , un less a d ifferen t da te is fixed .

(d) St a te sta tutes. Th is m a t ter is governed by const itut ion a l or sta tutory
provision s in t h e severa l sta tes, a nd t h ere is n o un iform r u le. Most of t h e sta tes

provide a cert a in t ime a fter pa ssage a nd a pprova l a t wh ich sta tutes sh a l l t a ke

effect .

JUDICIAL DECISIONS 1

BLACKSTONE , COMME NTAR IE S , I , 69— 72 .

For it is a n est a bl ish ed ru le to a bide by form er preceden ts, wh ere
t h e sam e po in ts com e a ga in in l it iga t ion : a s wel l to keep th e sca le
of j ust ice even a n d steady , a n d n ot l ia ble to waver wit h every n ew
judge

’

s opin ion ; a s a lso beca use t h e la w in t h a t ca se being solem n ly
dec la red a n d determ in ed , wh a t before w a s un cert a in , a nd perh aps
ind ifferen t , is n ow becom e a perm a n en t rule , wh ich it is n ot in t h e

brea st o f a n y subsequen t judge to a lter or va ry from a ccord in g
to h is pr iva te sen t im en ts : h e bein g sworn to determ in e , n ot a ccord

in g t o h is ow n pr iva te j udgm en t , but a ccord in g to t h e kn own laws
a n d cust om s of t h e la nd ; n ot delega ted to pron oun ce a n ew la w ,

but to m a in t a in a nd expound t h e old one. Yet t h is ru le a dm its of
except ion , w h ere t h e form er determ in a t ion is m ost eviden t ly con

tra ry to rea son ; m uch m ore i f it be clea r ly con t ra ry to t h e d ivin e
la w . But even in such ca ses th e subsequen t j udges do n ot pretend
to m a ke a n ew la w , but to vind ica te th e old one from m isrepre

sen t a tion . F or i f it be found th a t th e form er decision is m a n i
fest ly a bsurd or un just , it is decla red , n ot t h a t such a sen ten ce w a s

bad l a w , but t h a t it w a s n ot la w ; t h a t is , t h a t it is n ot t h e est abl ish ed

custom o f t h e rea lm , a s h a s been erron eously determ in ed . And

h en ce it is t h a t our lawyers a re wit h j ust ice so copious in t h eir

en com ium s on t h e rea son of t h e comm on la w ; t h a t th ey tel l us,
th a t t h e l a w is th e perfect ion of rea son , t h a t it a lwa ys in tends t o

1 I n t h is con n ect ion t h e studen t m a y rea d profita blyWamba ugh , Th e Study
o f Ca ses. Referen ce m a y be m a de a lso to Bla ck , Jud icia l Preceden ts.
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con form t h ereto , a nd t h a t wh a t is n ot rea son is n ot la w . Not th a t

t h e pa rt icula r rea son of every rule in th e la w ca n a t th is d ista n ce
of t im e be a lways precisely a ssigned ; but it is sufficien t th a t th ere
be n ot h in g in t h e ru le fla t ly con tradictory to rea son , a nd th en t h e

la w wil l presum e it to be wel l founded . And it h a t h been a n a n

cien t observa t ion in th e laws of En gla nd , t h a t wh enever a sta nd ing
rule of la w of wh ich th e rea son perh aps cou ld n ot be rem em bered
or d iscern ed , h a t h been wa n ton ly broken in upon by sta tutes or

n ew resolut ions , t h e wisdom o f t h e rule h a th in t h e end a ppea red
from t h e in conven ien ces t h a t h a ve fol lowed th e in n ova t ion .

T h e doctr in e of t h e la w t h en is t h is : th a t preceden ts a nd rules

m ust be fol lowed , un less fla t ly a bsurd or un just ; for th ough t h eir
rea son be n ot obvious a t first view , yet w e ow e such a deferen ce to
form er t im es a s n ot to suppose th a t t h ey a cted wh ol ly wit h out con
sidera t ion . To il lustra te t h is doctrin e by exam ples. I t h a s been
determ in ed , t im e out of m ind , th a t a broth er of th e h a l f b lood
sh a l l n ever succeed a s h eir to th e esta te of h is h a l f brot h er , but it
sh a l l ra t h er esch ea t to t h e kin g or oth er super ior lord . Now t h is
is a posit ive la w , fixed a nd esta bl ish ed by custom , wh ich custom is

eviden ced by jud ic ia l decision s , a nd th erefore ca n n ever be depa r ted
from by a n y m odern judge with out a brea ch of h is oa t h a n d

t h e law . For h erein th ere is n ot h in g repugn a n t to n a tura l jus
t ice ; th ough t h e a rt ificia l rea son of it , d rawn from t h e feoda l la w ,

m ay n ot be qu ite Obvious to everybody . And t h erefore , t h ough

a m odern judge , on a ccoun t of a supposed h a rdsh ip upon t h e h a lf
broth er , m igh t wish it h ad been ot h erwise set t led , yet it is n ot in

h is power to a lter it . But i f a n y court were n ow to determ ine ,
t h a t a n elder brot h er of th e h a l f blood m igh t en ter upon a nd seize
a ny la nds t h a t were purch a sed by h is younger brot h er , n o subse

quen t judges would scruple to decla re t h a t such pr ior determ in a t ion
w a s un just , w a s un rea son ab le , a n d t h erefore w a s n ot la w . So t h a t

t h e la w , a nd t h e Opin ion of t h e judge , a re n ot a lways convert ib le
term s , or one a nd th e sam e th ing ; sin ce it som et im es m ay h appen
t h a t th e judge m a y m ista ke t h e la w . Upon t h e wh ole , h owever ,
w e m ay t ake it a s a genera l ru le ,

“
th a t th e decision s of courts of

just ice a re t h e evidence of wh a t is comm on la w
”
: in t h e sam e

m a n ner a s , in t h e civi l la w , wh a t t h e em peror h ad once determ in ed
w a s to serve for a guide for th e future.

Th e decision s, th erefore , of courts a re h eld in th e h igh est rega rd ,

a nd a re n ot on ly preserved a s a uth en t ic records in th e trea suries
of t h e severa l courts , but a re h a nded out to publ ic view in t h e
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given sta te of fa cts , t h e decision of th e court wi ll be . I f th e comm on

la w rule is in adequa te , t h e proper course is by legisla t ion , a nd such
w a s t h e course pursued in t h is ca se. As n o a ct ion would lie a t com
m on la w , t h e rem edy is en t irely sta tutory , a nd t h e cond it ion s , upon
wh ich t h e r igh t to m a in t a in t h e a ct ion rest , m ust be com pl ied wit h .

ATTORNEY GE NERAL V . LUM , SUPREME COURT OF WISCONSIN ,

1853 (2Wis.

Sm it h , J . : Th is Opin ion of th e Suprem e Court , pron oun ced by
t h e Ch ief Just ice , would seem to be con clusive , a s to t h e r igh t h ere
sough t to be en forced . But it is con tended t h a t th e opin ion s pro
n oun ced by t h e Suprem e Court , a re n ot of bind in g a ut h or ity upon
t h e Circuit Court , a nd it is in t im a ted , t h a t t h ough in fer ior courts

m ay trea t such Opin ion s n ever so con tem ptuously , yet t h e m ere

remittitur cert ified a n d t ra n sm it ted by our c lerk , is th e on ly a uth or
ita tive d irect ion to t h e court below .

Th is is n ot t h e correct view of t h e la w . I t is n ot in tended to

be decla red th a t a l l th e rea son ing , a nd in st a n ces of i llustra t ion ,

in t roduced in a n opin ion of t h is court , a re to be adopted by in fer ior
tr ibun a ls , from wh ich ca ses , or m a t ters m ay com e h ere by appea l ,
wr it of error , or ot h erwise ; but it is in sisted a nd decla red th a t t h e

Opin ion of t h e court upon t h e poin ts in judgm en t , presen ted a nd

pa ssed upon in ca ses brough t h ere for adjud ica t ion , a re t h e la w of

t h e la nd , un t il overruled or oth erwise a n n ul led , a nd t h a t in fer ior
courts a n d t r ibun a ls m ust yield Obed ien ce to t h e la w t h us de

cla red . We sh ould be un fa ith fu l to t h e h igh t rust comm it ted to

us
, sh ould w e fa il to d isch a rge t h is solem n duty o f en forcin g t h e

la w in t h is respect , upon th e fa it h fu l a n d com plete execut ion of

wh ich , t h em ost sa cred a nd vit a l r igh ts of t h e cit izen m ust frequen t ly
depen d ; a n d every in ferior o fficer , jud icia l or m in isteria l , m ust

kn ow a nd be in form ed t h a t such a cqu iescen ce a nd obed ien ce will
be rigid ly exa cted , a n d resista nce wil l be m ost effectua l ly subdued .

JOHNSON v . FALL , SUPREME COURT OF CALIF ORNIA , 1856 (6 Ca l .

T h e Opin ion Of t h e Court w a s del ivered by Mr . Just ice Terry.

Mr . Ch ief Just ice Murray con curred .

At comm on la w a l l wa gers were recoverable , except such a s were
proh ibited by la w , were aga in st publ ic policy , or ca lcu la ted to a ffect
th e in terest , ch a ra cter or feelin gs of th ird pa r t ies. Th is pr in ciple
is too wel l esta bl ish ed to require eith er a rgum en t or a ut h ority . But
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it is con tended by coun sel th a t , in a sm uch a s th e En gl ish judges
h ave un iform ly looked wit h d isfavor on th is cla ss of ca ses

, a nd

h ave frequen t ly t a ken occa sion to express t h eir regret th a t a d iffer
en t rule h ad n ot been esta b l ish ed , t h is Court ‘

sh ould , a s th e ques

t ion is for t h e first t im e presen ted in t h e Sta te , wit h out rega rd to

preceden t , decla re a l l wa gers il lega l , on a ccoun t of t h eir m a n ifest
imm ora l ten den cy .

Such a course would , w e con ceive , be a usurpa t ion o f funct ion s
proper ly belon gin g to a n ot h er depa rtm en t of governm en t . Th e

comm on la w h aving been adopted a s t h e ru le of dec ision in th is
St a te , it is our duty to en force it , leavin g a l l quest ion s of its po l icy ,

a s a ppl ied to a pa rt icula r cla ss of con tra cts , for t h e con sidera t ion
of t h e Legisla ture .

Th e quest ion s wh ich a re m ade in t h e a rgum en t of coun sel , a s

to th e gen era l u t i l ity of t h e work , wh ich w a s th e subject of t h e

wager , it s effect upon t h e in terest of t h ird pa rt ies , a s wel l a s t h e
tenden cy of t h e wa ger to a dva n ce or ret a rd such work , a re , w e

con ceive , quest ion s o f fa ct , wh ich ca n n ot proper ly be decided by a

Court on dem urrer .

Th e judgm en t of t h e Cour t below is reversed , a nd t h e ca use

rem a nded .

MCDOWELL v . OYER , SUPREME COURT OF PE NNSYLVANIA , 1853

(21 Pa . St .

Bla ck , C . J Th e judgm en t w e a re a bout to give m igh t
wel l be rested on th e m ere a ut h or ity of th e ca ses I h ave cited .

Wh en a po in t h a s been solem n ly ru led by th e t r ibun a l o f t h e la st
resort , a fter fu l l a rgum en t a n d with th e a ssen t of a l l t h e judges,
w e h ave t h e h igh est eviden ce wh ich ca n be produced in favor o f

t h e unwr it ten la w .

I t is som et im es sa id t h a t t h is adh eren ce to preceden t is slavish ;
t h a t it fet ters th e m ind of th e judge , a nd com pels h im to decide
wit h out referen ce to pr inciple. But let it be rem em bered t h a t sta re
decisis is itself a pr in ciple of grea t m a gn itude a nd im porta n ce . I t

is a bsolutely n ecessa ry to t h e form a t ion a nd perm a n en ce of a ny

system of jur ispruden ce . Wit h out it w e m ay fa ir ly be sa id to

h ave n o la w ; for la w is a fixed a n d esta bl ish ed rule , n ot depend in g
in th e sl igh test degree on t h e ca price o f t h ose w h o m ay h appen to

adm in ister it . I ta ke it th a t th e adjud ica t ion s of th is Court , w h en

t h ey a re free from a bsurd ity , n ot m isch ievous in pra ct ice , a nd con

sisten t with on e a n oth er , a re th e la w of t h e la nd . I t is t h is la w
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wh ich w e a re bound to execute , a nd n ot a ny h igh er la w , m a nu

fa ctured for ea ch specia l occa sion out of our ow n pr iva te feel ings

a nd opin ion s. I f it be wrong , t h e governmen t h a s a depa rtm en t

wh ose duty it is to am end it , a nd th e respon sibi l ity is n ot in a ny

wise t h rown upon th e jud icia ry . Th e in fer ior tribun a ls fo l low our

decisions , a nd t h e people con form to th em beca use t h ey t a ke it
for gra n ted th a t wh a t w e h a ve sa id on ce w e wi l l say a ga in . Th ere

bein g n o super ior power to defin e t h e la w for us a s w e defin e it for
oth ers, w e ough t to be a law un to ourselves. I f w e a re n ot , w e

a re wit h out a st a nda rd a ltogeth er . Th e un certa in ty of t h e la w

a n un cert a in ty in sepa ra ble from t h e n a ture of t h e scien ce is a

grea t evil a t best a nd w e would aggrava te it terr ibly if w e cou ld be
blown a bout by every wind of doct rin e , h old in g for t rue today
wh a t w e repud ia te a s fa lse tom orrow .

Of course I am n ot sayin g t h a t w e m ust con secra te t h e m ere

blun ders Of t h ose w h o wen t before us , a n d stum ble every t im e w e

com e to t h e pla ce wh ere t h ey h ave stum bled . A pa lpa ble m istake ,

viola t in g just ice , rea son , a nd la w ,
m ust be corrected , n o m a t ter by

wh om it m ay h ave been m ade . Th ere a re ca ses in our books wh ich
bea r such m a rks of h a ste a nd in a t ten t ion , t h a t t h ey dem a nd recon

sidera t ion . Th ere a re som e wh ich m ust be d isrega rded , beca use
t h ey ca n n ot be recon ciled with oth ers. Th ere a re old decision s
of wh ich th e a uth ority h a s becom e obsolete , by a tot a l a ltera t ion
in t h e circum st a n ces of t h e coun try a nd t h e progress o f opin ion .

Tempora muta n tur . We ch a nge with t h e ch a n ge of t h e t im es, a s

n ecessa ri ly a s w e m ove with th e m ot ion of t h e ea rth . But in

ord in a ry ca ses, to set up our m ere n ot ion s a bove t h e pr in ciples
wh ich th e coun try h a s been a ct in g upon a s set t led a nd esta bl ish ed ,

is to m a ke ourselves n ot t h e m in isters a nd agen ts o f t h e la w , but t h e

m a sters of t h e la w a n d t h e tyra n ts of t h e people .

PRAT T v . BROWN , SUPREME COURT OF WISCONSIN , 1854 (3Wis.

Sm ith , J . : Th ese a nd kindred proposit ion s were presen ted to t h e
Suprem e Court un der its former orga n iza t ion , in t h e ca se of Steven s

v . Ma rsh a l l , 3 Ch a nd . 222, a nd th a t ca se is stron gly urged upon
us to induce us to con cur th erein ; for it ca n n ot be den ied t h a t a

m a jor ity of t h e court did h old in con form ity with t h e proposit ion s
h ere insisted upon . As , h owever , t h ese a re quest ion s a ff ect in g n ot

m erely t h e rout in e of pra ct ice , n or r igh t s determ ined by t h e lapse
of t im e , or pa lpa ble legisla t ive en a ctm en t , w e do not feel a t l iberty
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t h a t in a n a ct ion like th is n o indorsemen t w a s required on t h e

summon s, it n ot bein g a n a ct ion for t h e recovery of m oney on ly ,

but th a t if a n amoun t w as indorsed , it w as n ot error to take judg
m en t for th a t amount togeth er with a decree for th e sa le of t h e la nd .

Coun sel con tends th at th e decision in t h a t ca se proper ly rests on

oth er grounds, a nd th a t th e comm en ts of Ch ief Just ice Crozier
upon t h is quest ion a re m ere obiter dicta . We do not so underst a n d

it . I t w a s m ade one of t h e poin ts a n noun ced in th e syl la bus ,
a n d t h e decision m ay a s fa ir ly be sa id to rest upon th is a s upon
a ny ot h er ground . We a re awa re of con trary rulings in Oh io :
Williams v . H amlin , 1 Ha ndy , 95 ; 1 Nash

’

s P l . Pra c . , 4th ed . ,

p . 67 . And i f th is w as a n Open quest ion w e m igh t be d isposed to

give con siderable weigh t to t h ese a uth orit ies. But being m erely
a quest ion of pra ct ice, and h avin g been on ce set t led in t h is sta te ,

w e deem it better to adh ere to th a t rul ing . Doubt less it h a s been
a ccepted by th e profession dur in g t h e la st ten yea rs a s t h e correct
in terpret a t ion of th e sta tute , a nd m a n y righ ts founded upon it .

Sta re decisis is em inen t ly appropr ia te in such ca ses.

AUD v . MAGRUDER , SUPREME COURT OF CALIF ORNIA , 1858 ( 10
Ca l .

Ba ldwin , J. : I n overrul in g t h e ca se of Brya n v . Berry , w e feel
less relucta n ce , because w e t h in k t h a t t h e pr in ciple t h ere la id
down is of in jur ious import . We t h in k th a t pr in ciples of com

m ercia l la w , long esta bl ish ed a nd m a in ta ined by a con sisten t
course of decision in th e ot h er st a tes , sh ould n ot be d isturbed ; th a t
t h e tenden cy of such d isturban ce , in a ny in stan ce , is to con fusion
a nd un certa in ty , a nd gives rise to perplexing l it iga t ion , a nd doubts
a nd un ea siness in th e publ ic m ind . Almost a ny genera l ru le govem
ing comm ercia l tra nsa ct ions, i f it h ave been long a nd con sisten t ly
uph eld a s a pa rt of th e genera l system , is bet ter t h a n a ru le super
sed ing it , t h ough th e la t ter were m uch bet ter a s a n or igin a l propo
sit ion . Men knowing h ow t h e la w h a s been gen era lly received a nd

repea tedly adj udged , govern t h em selves a nd a re advised by t h eir
counsel a ccord ingly ; but i f Cour ts establish n ew rules wh en ever
t h ey a re d issa t isfied with th e reason s upon wh ich th e old ones rest ,

t h e st a nda rds of commercia l tra n sa ct ions would be destroyed , a nd

comm ercia l business regula ted by a m ere guess a t wh a t t h e opin
ion of judges for th e t ime m igh t be , a nd n ot by a kn owled ge of

wh a t t h e doctrines of recogn ized works of a uth ority a nd t h e prece
den ts of t h e Courts a re. Th e commercia l law h a s a system of its
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ow n , built up by cen tur ies a nd th e wisdom of lea rned jurists a l l

over t h e wor ld . I t is n ot loca l , but a ppl ica ble to a ll th e sta tes , wit h
few m odifica t ion s ; a nd Ca l iforn ia

, em in en t ly commercia l in its

ch a ra cter , a nd in close comm ercia l con n ect ion w ith th e oth er sta tes,

finds h er in terests a nd sa fety in adh er in g to th e well-set t led gen era l
ru leswh ich preva il in th ose st a tes a s th e laws of t rade . We repea t ,
th e st abil ity a nd certa in ty of t h ese ru les a re of m ore im port a n ce
th a n a ny fa n cied ben efits wh ich m igh t a ccrue from a ny in n ova
t ion upon t h e system . In n ova t ion begets in n ova t ion , a nd w e ca n

n ot a lways see with clea rn ess wh a t is to be th e con sequen ce of th e

n ew rule est a bl ish ed . Th is ca se itsel f is a good il lustra t ion ; for ,
if t h e doctr ine be ca rr ied to its logica l con sequen ces, a nd wh en
ever it a ppea rs on t h e fa ce o f a secur ity for m on ey , a pa rty is a

surety , h e is en t it led to be h eld a s a gua ra n tor , wh a t becom es of

undert akin gs , a ccept a n ces for a ccomm oda t ion , etc . ? F or , in t h e

la t ter ca ses , w h y m igh t n ot pa rol eviden ce be adm it ted to Sh ow
t h a t t h e pa rty w a s on ly a ccomm oda t ion a cceptor , in a con test

between th e or igin a l pa rt ies , a s to sh ow t h e sam e fa ct , a s is fre
quen t ly done , wh en suit is brough t to recover m on ey of t h e pr in
cipa l wh ich t h e a cceptor h a s pa id on t h e a ccept an ce ? And so ,

wh ere t h e pa rty does n ot S ign a s surety , but rea l ly is such ?
Th e doctr ine of sta re decisis, seriously invoked by t h e respond

en t
’

s coun sel , ca n h ave n o effect ; or , i f a ny , on ly t h e effect to induce

us th e m ore read ily to return to a pr in ciple recogn ized , w e bel ieve ,

for m a n y yea rs everywh ere else in t h e comm ercia l world . Th e con

serva t ive doctr in e o f sta re decisis w a s n ever designed to protect

such a n in n ova t ion .

Judgm en t reversed , a nd ca use rem a nded .

LINDSAY v . LINDSAY ,
SUPREME COURT OF INDIANA , 1874 (47

I n d .

Osborn , J . : We a re requested to gra n t a reh ea r in g in th is ca se ,

th a t t h e ca ses of Lea rd v . Lea rd , 30 I nd . 171 , Nebeker v . Rh oads,

30 I nd . 330 , a nd DeMoss v . New ton , 31 I nd . 219, m ay be recon

sidered a nd overru led .

La n gdon v . Applega te, 5 I nd . 327 , w a s decided a t t h e Novem ber

term , 1854 . I t w a s fol low ed a nd adh ered to by m a ny decision s ,

a nd ,
wit h out legisla t ion , r igh ts of property would h ave been d is

turbed by overrul ing it . Th e rule est abl ish ed by th ose cases w a s

rega rded a s fixed a nd sett led , a nd so con t in ued un t il th e decision

in t h e case of Th eGreenca stle etc.
, Turnpike Co. v . Th e Sta te, ex rel .
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Ma lot, 28 I nd . 382, a t t h e Novem ber term , 1867 , wh en th e rule

w a s ch a nged , a n d La ngdon v . Applega te, a nd a l l t h e ca ses follow
in g it were overruled . I t is quite l ikely t h a t t h e legisla ture h ad
kn owledge before t h a t Opin ion w a s del ivered , t h a t La n gdon v .

Applega te would be overruled , a nd for th e purpose of aver t in g t h e
con sequen ces , wh ich would ot h erwise resu lt from such a ru l in g ,

pa ssed t h e a ct of Ma rch 9th , 1867. Th e object of t h e legisla ture
clea r ly a ppea rs on t h e fa ce of t h e a ct . Th e con st itut ion a lity of t h a t
a ct w a s del ibera tely susta in ed in Lea rd v . Lea rd , 30 I nd . 171 , wh ich
w a s fol lowed by Nebeker v . Rh oa ds , 30 I nd . 330 , a nd DeMoss v .

New ton , 31 I nd . 219. I t w a s c ited a n d recogn ized a s a ut h ority in
P ierce v . Pierce, 46 I nd . 86.

I f w e doubted t h e correctness of t h e decision s cited , w e sh ould

be unwill in g to overru le t h em . Th ey h ave becom e a rule of prop
erty in t h is st a te, a n d to overru le t h em wou ld d isturb t it les to

rea l esta te , a cqu ired by purch a se on t h e fa it h o f , a nd in rel ia n ce
upon , t h e rule t h us est a bl ish ed . We sh ou ld be unwill in g to m a ke a
decision involvin g such con sequen ces, except for very con vin cin g
rea son s. B la ckston e la ys it down a s a n est a bl ish ed ru le , to a bide
by form er preceden ts , wh en t h e sam e poin t com es a ga in in to con

troversy , un less fla t ly a bsurd . 1 Bl . Com . 70 , 71 .

Publ ic con fiden ce in t h e decision s of courts rest s in a gr ea t m ea s

ure in t h eir adh eren ce to decided ca ses. Ch a n cel lor Ken t , in h is

Comm en t a r ies, 1 Ken t , 476, says :
“
Th e comm un ity h ave a r igh t to rega rd it (a decision of t h e

court )
“
a s a just decla ra t ion or exposit ion of t h e la w , a nd to regu

la te t h eir a ct ion s a nd con tra cts by it .

“ I f jud icia l decision s w ere to be l igh t ly d isrega rded , w e sh ou ld

d isturb a nd un set t le t h e grea t la n dm a rks of property . Wh en a

rule h a s been on ce del ibera tely adopted a nd decla red , it ough t n ot

to be d isturbed , Un less by a court of a ppea l or review , a nd n ever
by t h e sam e court , except for very cogen t rea son s, a n d upon a

c lea r m a n ifest a t ion o f error ; a nd i f t h e pra ct ice were ot h erwise ,

it wou ld be leavin g us in a sta te o f perplexin g un certa in ty a s to

t h e la w .

To t h e sam e effect a re Bellow s v . P a rson s, 13 N . H . 256 ; Taylor v .

F ren ch , 19Vt . 49 ; Boon v .Bow ers, 30 Miss . 246 ; Emerson v . A tw a ter ,

7 Mich . 12 ; Goodell v . J a ckson , 20 Joh ns. 693 , 722 ; Day v . Mun son ,

14 Oh io St . 488 ; Loebv .Ma th is, 37 I n d . 306, 312 ; H a rrow v . Myers,
29 I nd . 469 ; Ca rver v . Louth a in , 38 I nd . 530 , 538 ; Tin der v . Th e

Duck Pon d Ditch ing A ssocia tion , 38 I nd . 555 ; Sta nf ord v . Sta nf ord ,
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doubt is removed , un t il a subsequen t con flict ing decision of a noth er

genera l term brings it ba ck a ga in . As th e jud icia ry is a t presen t
form ed , a l l t h e j udges a re co-ordin a te in power , a nd th e decision of

one single j udge in on e d istr ict in n o w ay binds an oth er in any of

th e "

oth er distr icts (except ing in a djud ica t ing on th e same ca se) so
l ikewise th e genera l term s a re a ll co-ordin a te a nd t h e decision of one

gen era l term , in one dist r ict , is n ot binding on a noth er genera l

term in a ny of th e oth er d istr icts , wit h th e sin gle except ion above
men t ion ed . Th e decision of a gen era l term , h owever , is bind ing
on a l l t h e single judges , a nd a l l specia l term s, un t il som e oth er

genera l term m akes a con flict ing decision , wh en th e quest ion is, in
truth ,

left undecided by th e super ior t ribun al .
I t a lso results th a t a decision o f th e genera l term of one of th e

judicia l d istricts, wil l be bin d in g a uth or ity (a lth ough a n opposite
decision m ay be m ade by t h e genera l term in ea ch of th e oth er

d istr icts) in t h a t d istrict , un t i l th e court of a ppea ls overrule it , or
th e sam e genera l term by expla n a t ion in som e subsequen t cause
in effect overrules it .

I t th erefore follows , th a t Wh ere t h ere a re con flict in g decision s
on a poin t by t h e genera l term in tw o d istricts, t h e la w on th a t

poin t wil l be one w ay in on e of t h ose tw o d istr icts, and d irect ly
th e opposite in th e oth er ; wh ilst in t h e rest of th e st a te, it would
be left to t h e decision of t h e pa rt icu la r judge before wh om t h e

quest ion m igh t a rise.

Consequen t ly , t h e quest ion presen ted in th is case h avin g been
d irect ly ad jud ica ted upon , a nd decided in th e a ffirm a t ive by a gen
era l term of th e supreme court h eld in t h e second d istrict , a nd n o

gen era l term h aving m ade a ny con flict ing decision , th e decision of

th is ca se m ust follow th e ca se of Moore agt . Cockrof t (9 How .

Th e a bove rem a rks a s to t h e eff ect of decisions, will , of course ,

be understood a s referring to t h eir obl iga tory force ; a l l judges
a nd courts will a t a ll t im es pay due respect a nd a t ten t ively exam ine
a ny decisions th a t m ay h ave been m ade by th eir breth ren or oth er

courts, a nd give to th em such weigh t a s th ey a re j ust ly en t it led
to . Mot ion den ied with costs.

To understa nd t h is opin ion , it must be remembered t h a t at t h a t time th e

genera l term
"
of t h e Supreme Court in ea ch d ist rict w a s a reviewing court ,

h aving a ppella te jurisd ict ion over t h e orders a nd judgments of t h e
“
spec ia l

term ,

”wh ich w a s th e tribuna l of origina l jurisd ict ion .
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WELLS v . ORE GON R . N . CO . ,
UNITED STATE S C IRCUIT COURT ,

Dist rict of Oregon , 1883 ( 15 Fed . Rep .

Deady , J . : Substa n t ia lly th e sam e con clusion h ad been rea ch ed

by severa l ot h er judges in t h e Un ited Sta tes circuit courts in t h e

sam e a n d S im ila r ca ses reported in 2 Fed . Rep . 465 ; 3 F ed . Rep .

593 ; I d . 775 ; 4 Fed . Rep . 481 ; 6 Fed . Rep . 426 ; 8 Fed . Rep . 799.

T h e on ly ca se cited from t h e decision s of th e federa l courts to
th e con tra ry of t h ese is Ch ambl as v . P a . , etc . , Ry. C0 . 4 Brewst .

563 , in wh ich a prel im in a ry in jun ct ion w a s refused by Judge Mc

Ken n a n in a sim ila r ca se ; a nd a lso t h e ca se of New E ngla nd E xp.

Co . v . Ma in e, etc. , Ry. C0 . 57 Me. 194 , a nd Sergea n t v . Boston ,

etc. Ry . Co. 1 15 Ma ss . 416, in wh ich t h e r igh t of a n express com

pa n y t o wh a t a re kn own a s express fa cil it ies on th e defen d a n ts ’

roads w a s den ied . But t h e very decided weigh t a nd n um ber of

t h ese a ut h or it ies recogn ize t h e existen ce of t h e express business
a nd t h e r igh t of t h ose en ga ged in it to h ave t h e proper fa cil it ies
th erefor a l lowed t h em by t h e defenda n ts , a nd to secure th e same

by in jun ct ion in ca se th ey a re refused . Un t il t h is quest ion is

set t led by t h e suprem e court , t h ese del ibera te decision s o f co

ord in a te tr ibun a ls , l ike th e circu it courts, ough t , except in a n ext rem e

ca se , to furn ish a guide for t h e decision of t h is court . Th is is t h e
rule t h a t h a s been fol lowed by just ices o f t h e suprem e court on t h e

circu it (Wa sh burn v . Gould , 3 Story , 133 ; Brooks v . Bickn el l , 3

McLea n , 250 ; America n , etc. , Co . v . F iber , etc. , Co . , 3 Fish er , 363)
“

a nd in Goodyea r , etc. , Co. v . Mil les, 7 O . G . 40 , Judge Emm on s

exam in es th e quest ion a t som e len gt h , a nd con cludes th a t
“ if one

system of co-ord in a te court s m ore t h a n a noth er ca l ls for t h e a pp li

ca t ion of t h ese gen era l pr in ciples, it is t h a t of t h e circu it courts of

t h e Un ited St a tes. Alt h ough d ivided in jur isd ict ion , geo

graph ica l ly , th ey con st itute a single system , a nd wh en one court

h a s fu l ly con sidered a nd del ibera tely decided a quest ion , every

suggest ion of propr iety a nd fit publ ic a ct ion dem a nd t h a t it sh ould

be fol lowed un t il m od ified by t h e appel la te court .

"

I n Edison E lectricLigh t Co. v. Bloomingda le, 65 Fed . Rep . 212 La combe

J. , says :
I t is, of course, t h e duty of t h e severa l c ircuit courts in t h e second circuit ,

com ity t o t h e con tra ry notwit h sta nd ing , to fol low t h e decisions of t h e court o f

a ppea ls of t h a t circuit ra t h er t h a n t h ose of a circuit court in some oth er circuit .

BURT v . POWI s,
SUPREME COURT OF NEWYORK , 1858 (16 How .

Pr .

By t h e court E . Da rw in Sm ith , Just ice . Th e quest ion s a r is

in g upon t h is a ppea l a re precisely th e sam e presen ted to th e court
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in t h e ca se of Wa lker agt . Cra n e (17 Ba rb . I n t h a t ca se t h e

const ruct ion ,
force a nd va l id ity of t h e a ct of Ma rch 16, 1852 ,

en t it led ,

“
An a ct to fa ci lit a te t h e d issolut ion of m a n ufa ctur in g

corpora t ion s in t h e coun ty of Herkim er , a nd to secure th e pa y

m en t of t h eir debts wit h out preferen ces,
”
w a s ela bora tely d iscussed

a nd ful ly con sidered .

Th e a ble Opin ion o f Judge Gr id ley in t h e ca se , a ppea rs to h a ve
been con curred in by t h e four judges of t h e fifth d istr ict , a l l presen t
a t th e gen era l term . By ch a pter 64 of a cts of t h e session s of 1855,
pa ge 65 , t h e provisions o f t h e a foresa id a ct a re a ppl ied to t h e Sen eca
Coun ty Woo len Mil ls , wh ich br in gs th is ca se n ecessa r ily wit h in t h e

dec ision in t h e ca se of Wa lker a gt . Cra n e, a n d a lso wit h in t h e ca se

of Th e H erkimer Coun tyBa n k a gt . F urma n (17 Ba rb . Th ose

decision s, both pron oun ced a t t h e sam e gen era l term ,
a re a ut h ori

ta t ive decision s of t h is court upon th e quest ion s presen ted , a nd

bind in g a s such upon t h e judges o f t h is court a nd upon referees ,
a nd a l l ot h er subord in a te tr ibun a ls , un t il overru led or reversed .

Th e report of t h e referee in t h is a ct ion bein g in d ist in ct con flict
with such decision , t h e judgm en t en tered t h ereupon m ust , of course ,

be reversed .

Th e referee h ad n o r igh t to d isrega rd t h e decision o f t h e court

upon t h e express po in t before h im . I f t h ere w a s error in t h a t

decision , t h e court itself a t a n y gen era l term m igh t recon sider a nd

overru le t h e sam e. Ot h erwise ,
a n d un t i l t h a t h ad been don e , it

w a s t h e la w of t h is court bin d in g a s a ut h or ity in a l l pla ces, un t il
’

reversed by t h e court of appea ls. Th e fa ct t h a t t h e referee in t h is
case supposed h im sel f a t l iberty avowed ly to ren der a j udgm en t in

open con flict wit h a decision of t h e court a t gen era l term , a nd t h a t

lea rn ed coun sel wit h t h e a bove ca ses before t h em , sh ou ld h ave ca l led
upon th e referee to do so , seem s to im p ly t h e preva len ce to som e

exten t of a fundam en ta l error in respect to t h is court , in t h e a ssump
t ion t h a t t h e la w is , or m ay be d ifferen t in t h e d ifferen t d ist r icts
of t h e st a te . Perh aps som e con flict of decision m ay h ave given
rise to such a n im pression , a nd induced coun sel to suppose
th a t it w a s adm issible to exper im en t upon t h e possibil ity of

obta in in g a d ifferen t decision in on e d istr ict from t h e decision
of a noth er . But I do n ot th ink t h is court in a ny of its bra n ch es
deserves t h e reproa ch of coun ten a n cin g a ny such exper im en ts.

Upon quest ion s of la w , t h e con flict of opin ion s between th e

decision s of th e judges in t h e severa l d istr icts of th e sta te , is

quite in frequen t .
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Un ited St a tes ; t h e ca se before t h a t court w a s a cert ifica te of deposit
issued by a ba n k in Mississippi , a n d endorsed in Oh io . Th e a ct ion
w a s brough t in th e la t ter sta te , n ot upon t h e cert ifica te , but upon
t h e endorsem en t . Every endorsem en t is t rea ted a s a n ew a nd sub

sta n t ive con t ra ct , a n d is govern ed by t h e la w of t h e pla ce wh ere t h e
en dorsem en t is m ade : S locum v . P om roy, 6 Cra n ch . 221 ; Story
Con fl . Laws , 3 14 . Th e Federa l t ribun a l h ad , t h erefore , n o oth er

duty to per form t h a n to a scert a in wh a t w a s t h e la w of Oh io ; a nd

its decision is n ot h ing m ore t h a n t h e expression of it s opin ion th a t ,
under t h e la w of Oh io , t h e endorser w a s l ia ble. Con ced in g t h is to
be a correct exposit ion o f t h e la w o f Oh io , it furn ish es n o rea son

wh a tever for a ch a n ge in t h e set t led la w s a nd usa ges of t h is sta te.

I f ea ch st a te is con sta n t ly ch a n gin g its ru les o f decision for t h e
purpose o f con form in g to t h ose of it s sister st a tes , it m igh t h appen
t h a t by t h e t im e w e h ad a ccomm oda ted ourselves to t h e la w of

Oh io , t h a t sta te , in fluen ced by t h e l ike com ity , m igh t h ave a dopted
our ru le , a n d th us t h e la w would be rendered un certa in in bot h
st a tes. But it is rem a rka ble t h a t a decision o f t h e Suprem e Court
of Oh io ,

in exa ct con form ity wit h t h e Pen n sylva n ia decision s, w as
cited in t h e a rgum en t , a nd t h e lea rn ed judge w h o del ivered t h e

Opin ion of t h e Federa l Court d id n ot undert ake to Sh ow t h a t t h e

Cit a t ion w a s erron eous, or t h a t t h e decision h ad been overruled
by t h e proper tr ibun a l of Oh io . I t is , t h erefore , by n o m ea n s cer

t a in t h a t t h e ca se of Mil ler v . Austin is even a correct decla ra t ion
of t h e la w of Oh io . I t is very certa in , h owever , t h a t it is n o a ut h or
ity on t h is quest ion ,

in opposit ion to t h e decision s of th e Suprem e

Court o f Pen n sylva n ia .

Th e sam e rem a rk m ay be m a de in rela t ion to t h e decision s of

ot h er sta tes on t h is Q uest ion . Wh en a prin ciple o f Pen n sylva n ia
la w h a s been set t led by t h e Suprem e Court o f t h e st a te , it is n ot to
be ch a n ged in order to con form to t h e laws of ot h er st a tes. Judg
m en t a ffirm ed .

SHELTON v . HAMILTON , SUPREME COURT OF M ISS ISS IPPI
, 1852

(23 Miss .

Yerger , J. : Th e ca se o f E rw in v . Dunda s, 4 How . 58 , decided
by t h e Suprem e Court o f t h e Un ited St a tes , h a s been pressed upon
our con sidera t ion . Th a t ca se wen t up from Ala bam a , a nd t h e

Suprem e Court h eld t h a t a sa le of la ndsm ade in Ala bam a ,
by virtue

of a n execut ion tested a fter th e dea t h of th e defenda n t wit h out
revivor , w a s a bsolutely void , a nd n ot m erely voida ble . Wh ile w e
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en tert a in a proper respect for t h e Opin ion s of t h e Suprem e Court ,
a nd a re wil l in g to yield to t h em t h e deferen ce wh ich is due to so

d ist in gu ish ed a t ribun a l , yet wh en its decision s com e in con flict
with t h ose of t h is cour t , in rela t ion to quest ion s over wh ich t h e

jur isd ict ion of t h is court is ample a nd its decision s fin a l , w e feel
bound to adh ere to our ow n decision s. An y ot h er ru le would sub

ject t h e opin ion s of t h is court to a degree of fluctua t ion a nd ch a n ge

grea t ly to be deplored . Ret rospect ive legisla t ion h a s a lways been
deem ed un just a nd oppressive . Wh en ever courts of just ice a lter

or ch a n ge t h e ru les of la w t h ey h ave on ce est a bl ish ed , a nd on t h e

fa it h of wh ich con tra cts h ave been m ade or r igh ts a cquired , m a n y
of t h e m ost in jur ious effects of retrospect ive legisla t ion wil l resu lt
from such a ct ion . En terta in in g t h is Opin ion , wh a tever views w e

m igh t h ave been in cl ined to t a ke of th e quest ion presen ted in t h e

ch a rge of t h e Circu it judge , if it h a d been one o f t h e first im pression ,

w e sh a l l adh ere to t h e ru le la id dow n by t h is cour t in t h e ca se o f

Smith v . Win ston , before referred to .

SIM'

S CASE ,
SUPREME JUDIC IAL COURT OF MASSACHUSE TTS ,

1851 (7 Cush .

Th e quest ion w a s a s to t h e con st itut ion a l ity o f a n a ct o f Con

gress of 1850 . Th e a ct w a s substa n t ia l ly t h e sam e-a s a n a ct of Con

gress of 1793 wh ich h ad been h eld con st itut ion a l by th e federa l

courts.

Sh aw , C . J. : Sin ce t h e a rgum en t in court , t h is m orn in g , I am

rem in ded by on e of t h e coun sel for t h e pet it ioner , th a t th e la w in

quest ion ough t to be rega rded a s uncon st itut ion a l , beca use it m a kes

n o provision for a tr ia l by jury . We t h in k t h a t t h is ca n n ot va ry

t h e resu lt . Th e la w of 1850 sta nds , in t h is respect , precisely on

t h e sam e ground with th a t of 1793 , a nd t h e same gr ounds of a rgu

m en t wh ich tend to sh ow th e uncon st itut ion a l ity of one app ly wit h

equa l force to t h e ot h er ; a nd th e sam e a n swer m ust be m ade to th em .

Th e pr in ciple of adh er in g to jud icia l preceden t , especia l ly t h a t of

t h e suprem e court of t h e Un ited Sta tes, in a ca se depend ing upon

th e con st it ut ion a nd laws o f t h e Un ited Sta tes, a nd th us pla ced
wit h in th eir specia l a nd fin a l jurisd ict ion ,

is a bsolutely necessa ry to

th e pea ce , un ion a nd h a rm on ious a ct ion of t h e st a te a nd gen era l

go
vernm en ts . Th e preserva t ion of bot h , wit h t h eir ful l a nd en t ire

po
wers, ea ch in its proper sph ere , w a s rega rded by t h e fram ers of

t h e con st itut ion ,
a nd h a s ever sin ce been rega rded , a s essen t ia l to

t h e pea ce , order a nd prosper ity of a l l th e Un ited Sta tes.
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If th is were a n ew quest ion , n ow for t h e first t im e presen ted , w e
sh ould desire to pause a nd take t im e for con sidera t ion . But th ough

t h is a ct , t h e con struct ion of wh ich is n ow drawn in quest ion ,
is

recen t , a nd th is poin t , in t h e form in wh ich it is n ow sta ted , is

n ew , yet t h e solut ion of t h e quest ion depends upon rea son s a nd

jud icia l decision s
, upon lega l pr in ciples a nd a long course of pra ct ice ,

wh ich a re fam il ia r , a nd wh ich h ave often been t h e subject of d is
cussion a nd del ibera t ion .

Con sider in g , th erefore , t h e n a ture of t h e subject , t h e urgen t

n ecessi ty for a speedy a n d prompt decision , w e h ave n ot t h ough t
it exped ien t to dela y t h e judgm en t . I h ave, t h erefore , to st a te ,

in beh a l f o f t h e court , under t h e weigh ty respon sibil ity wh ich
rests upon us, a rid a s t h e un a n im ous opin ion of t h e court , t h a t
t h e wr it of h abea s corpus pra yed for ca n n ot be gra n ted . Wr it
refused .

SMOOT v . LAF F ERTY , SUPREME COURT OF ILLINOIS ,
1845 (2 Gilm .

Ca ton , J . : Th e decla ra t ion in t h is ca use sta tes t h a t t h e defend
a nt below w a s sh er iff of t h e coun ty of Ga l la t in , a nd a s such sh er iff ,
h ad in h is h a nds a certa in execut ion a nd fee bi lls a ga in st t h e pla in
t iff below , by virtue Of wh ich h e levied upon a certa in ferry boa t ,
t h e proper ty of th e sa id pla in t iff , a nd sold it with out h avin g t h e
sam e appra ised by t h ree d isin terested h ouseh olders , a s requ ired
by th e provision s of t h e a ct of Ja n ua ry 6th , 1843 , en t it led ,

“
An

a ct regula t in g t h e sa les of property on judgmen ts a nd execut ion s .

”

Th e decla ra t ion con ta in s su fficien t averrn en ts to sh ow th a t t h e

ca se w a s em bra ced wit h in t h e provision s of t h a t a ct . To th is
decla ra t ion t h e defenda n t filed a dem urrer , wh ich w a s overruled by
t h e court a nd judgm en t given for t h e pla in t iff , wh ich is n ow a ssigned
for error .

Th e on ly quest ion presen ted for our con sidera t ion is th e con st i
t ut ion a l ity of t h a t la w . Th e Suprem e Court of t h e Un ited St a tes ,

in t h e ca se of McCra cken v . H ayw a rd , decided a t th e Ja n ua ry term ,

1844 , h ave d ist in ct ly decided th a t t h e a ct of 1841 is a n express vio
la t ion of t h e con st itut ion o f t h e Un ited Sta tes a nd vo id . Th e pro

vision s of th e a ct first m en t ioned a re substa n t ia l ly th e sam e a s

th ose of t h is a ct . As by t h e con st itut ion of t h e Un ited St a tes t h a t
court h a s u lt im a te exclusive jur isdict ion o f t h a t quest ion , w e a re

bound by its decision .

Th e j udgm en t of t h e C ircuit cour t is reversed wit h costs.
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Con nect icut a nd Ken tucky , cited by th e ot h er side , as m ore con

son a n t to t h e gen era l adva ncem en t of just ice . I t is our Opin ion ,

th a t , i f a ny one of t h e pa rt ies w h o sue a wr it of error is with in t h e
proviso t h a t t a kes t h e ca se out of t h e sta tute of l im it a t ion s, t h e case
is saved for a l l t h e pa rt ies. Th e dem urrer to t h e repl ica t ion is

overruled , a nd ca use rem a nded for furth er proceed ings.

COHE NS v . VIRGINIA , SUPREME COURT OF THE UNITE D STATE S ,

1821 (6 Wh ea t .

Ma rsh a l l , C . J. : Th e coun sel for t h e defenda n t in error urge ,

in opposit ion to t h is ru le of con st ruct ion , som e dicta of t h e court ,

in t h e ca se of Ma rbury v . Ma dison .

I t is a m axim n ot to be d isrega rded , t h a t gen era l expression s,
in every opin ion , a re to be ta ken in con nect ion with t h e ca se in

wh ich t h ose expression s a re used . I f th ey go beyond th e ca se , th ey
m ay be respected , but ough t n ot to con t ro l t h e judgm en t in a sub

sequen t suit wh en t h e very poin t is presen ted for decision . Th e rea

son of t h is m axim is obvious. Th e quest ion a ctua l ly before t h e

court is invest iga ted wit h ca re a nd con sidered in its fu l l exten t .

Oth er pr in ciples wh ich m ay serve to il lustra te it , a re con sidered in
t h eir rela t ion to t h e ca se decided , but t h eir possib le bea r in g on a l l

ot h er ca ses is seldom completely invest iga ted .

I n t h e ca se of Ma rbury v . Madison , t h e sin gle quest ion before
t h e cour t , so fa r a s t h a t ca se ca n be a ppl ied to t h is , w a s , wh et h er
th e legisla ture could give t h is court or igin a l jur isd ict ion in a case

in wh ich t h e con st itut ion h ad clea r ly n ot given it , a n d in wh ich
n o doubt respect ing t h e con st ruct ion of t h e a r t icle cou ld possibly be
ra ised . Th e court decided , a n d w e t h in k very properly , t h a t t h e

legisla ture cou ld n ot give or igin a l jur isd ict ion in such a ca se . But

in t h e rea son in g o f t h e court in support of t h is decision , som e ex

pression s a re used wh ich go fa r beyond it . Th e
’

coun sel for Ma r

bury h a d in sisted on t h e un l im ited d iscret ion of t h e legisla t ure in
th e apport ionm en t Of t h e judicia l power ; a nd it is a ga in st t h is a rgu
m en t t h at t h e rea son ing of t h e cour t is d irected Th ey say t h a t ,

i f such h ad been t h e in ten t ion of t h e a rt icle , it would cert a in ly
h a ve been useless to proceed fa rt h er t h a n to defin e t h e jud icia l
power , a nd t h e t r ibun a ls in wh ich it sh ould be vested . Th e court
sa ys , t h a t such a con struct ion would render t h e cla use , d ivid in g t h e
jur isdict ion o f th e court in to or igin a l a nd appel la te , tot a l ly useless ;

t h a t
“
a ffirm a t ive words a re often , in t h eir opera t ion , n ega t ive of

oth er objects t h a n t h ose wh ich a re a ffirm ed ; a nd , in t h is ca se (in
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t h e ca se of Ma rbury v . Madison ) , a n ega t ive or exclusive sense

m ust be g iven to th em , or t h ey h ave n o opera t ion a t a l l .
” “

I t

ca n n ot be presum ed , adds t h e court ,
“
t h a t a ny clause in th e Con

st itut ion is in tended to be wit h out effect ; a nd , t h erefore , such a

con struct ion is in adm issib le , un less t h e words require it .

”

Th e wh ole rea son in g of t h e court proceeds upon t h e idea t h a t t h e
a ffirrn a t ive words of t h e Cla use givin g one sort o f jur isd ict ion , m ust

im ply a n ega t ive of a n y oth er sort of jur isd ict ion ,
beca use ot h erwise

t h e words wou ld be tot a l ly in opera t ive , a nd t h is rea son in g is ad

va n ced in a ca se to wh ich it w a s str ict ly appl ica ble . I f in t h a t ca se
Or igin a l jur isd ict ion could h ave been exercised , t h e cla use under

con sidera t ion wou ld h ave been en t irely useless. Havin g such ca ses
on ly in its View , t h e court la ys down a pr in ciple wh ich is genera l ly
correct , in term s m uch broa der t h a n t h e decision , a nd n ot on ly m uch
broa der t h a n th e rea son in g with wh ich th a t decision is supported ,

but in som e in st a n ces con t rad ictory to it s pr in ciple. Th e rea son in g
sust a in s t h e n ega t ive Opera t ion of t h e words in t h a t case , beca use
ot h erwise t h e cla use would h ave n o m ea n in g wh a tever , a nd beca use
such opera t ion w a s necessa ry to give effect to th e in ten t ion of t h e

a rt icle . Th e effort n ow m ade is , to apply t h e con clusion to wh ich
th e court w a s con ducted by t h a t rea son in g in t h e pa rt icula r ca se , to

on e in wh ich th e words h ave t h eir ful l opera t ion wh en understood

a ffirrn a t ively , a nd in wh ich th e n ega t ive , or exc lusive sen se , is to be

so used a s to defea t some of t h e grea t objects of t h e a rt icle .

To t h is con st ruct ion t h e court ca n n ot give its a ssen t . Th e gen

era l expression s in t h e ca se o f Ma rbury v . Ma dison m ust be under

stood wit h th e l im it a t ion s wh ich a re given to t h em in t h is Opin ion ;
l im it a t ion s, wh ich in n o degree a ffect t h e decision in t h a t ca se , or

t h e ten or Of its rea son in g .

FLOR IDA C . R . Co . V. SCHUTTE , SUPREME COURT OF THE UNITED
STATE S , 1881 (103 U . S .

Wa ite , C . J. : As to t h e first quest ion , w e deem it su fficien t to
say t h a t t h e Suprem e Court of Florida h a s d ist in ct ly decided t h a t

in t h e ca se of t h is Com pa n y , a s wel l a s th e ot h er , t h e st a tutory a u
t h ority w a s com plete . T h e poin t w a s d irect ly m ade by t h e p lead
in gs a nd a s d irect ly pa ssed on by t h e court . Alt h ough t h e bi ll in
t h e ca se w a s fin a l ly d ism issed because it w a s n ot proved t h a t a n y of

th e sta te bonds h ad been sold , t h e decision w a s in n o just sense

dictum . I t ca n n ot be sa id t h a t a ca se is n ot a ut h or ity on one poin t
beca use , a lth ough t h a t poin t w a s proper ly presen ted a nd decided in
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t h e regu la r course of th e considera t ion of t h e ca use , som eth in g else

w a s found in t h e end wh ich d isposed of t h e wh ole m a t ter . Here
th e precise quest ion w a s proper ly presen ted , fu l ly a rgued , a nd ela b
ora tely con sidered in th e opin ion . Th e decision on th is quest ion
w a s a s m uch pa rt of th e judgm en t of th e court a s w a s th a t on

a n y ot h er of t h e severa l m a tters on wh ich th e ca se a s a wh o le
depended .

I n CROSS V. BURK E 146 U . S . 82 F uller , C . J.
,
says

I t w a s t o t h is a ct t h a t Mr. Just ice Mil ler referred in Wa les v. Wh itney,
1 14

U . S ., 564, 565, a s restoring t h e a ppel la te j ur isd ict ion of t h is court in h a bea s

corpus ca ses from decisions of t h e c ircuit courts a nd t h a t t h is n ecessa r ily included
jurisd ict ion over sim i la r judgm en ts of t h e Supreme Court of t h e D ist r ict o f

Columb ia .

”
But t h e quest ion o f jurisd ict ion does n ot a ppea r to h ave been con

tested in Wa les v. Wh itney, a nd wh ere t h is is so , t h e court does n ot consider itself
bound by t h e view expressed .

TR INITY COUNTY v. MCCAMMON , SUPRE ME COURT OF CALI
P ORNIA , 1864 (25 Ca l .
By t h e Court , Sh a fter , J. , on pet it ion for m od ifica t ion of opin ion
Sin ce t h e decision o f t h e a ppea l t a ken in t h is a ct ion , a pet it ion

h a s been presen ted on t h e pa rt o f th e a ppella n t , a skin g n ot for a

reh ea r in g , n or for a ny m od ifica t ion o f t h e j udgm en t , but for a m od

ifica t ion of t h e Opin ion , on th e gr ound t h a t t h e Opin ion is to som e

exten t obiter ; a nd on th e furt h er gr ound t h a t t h e Court h a s m is
a ppreh ended. t h e con ten ts of t h e report m ade by t h e comm it tee
a ppo in ted by t h e Coun ty Judge to pa ss on t h e va lue of t h e

build in g own ed by Edgcom b , a nd wh ich h e proposed to sell to t h e

coun ty .

I n so fa r a s t h e opin ion pa sses upon a ny quest ion n ot n ecessa ry
to th e decision o f t h e a ppea l , it wil l in terpose n o obsta cle t o a re

invest iga t ion of such quest ion upon its m erits in a ny ca se th a t m ay

h erea fter com e to th is Court in wh ich t h e poin t sh a l l be d irect ly
presen ted . I n so fa r a s th e m isappreh en sion of t h e con ten ts of t h e

comm it tee ’

s report is con cern ed , t h e documen t a s such , w a s n ot in

t h e t ra n scr ipt , a nd w e were t h erefore just ified in a ssum in g t h a t it
h ad n o con ten t s , a liunde t h e con ten ts set out in t h e proceed in gs.

Any ca se com in g h ere h erea fter sh owin g t h a t t h e report com pre
h ended topics ot h er t h a n th ose to wh ich t h e presen t record con fin es
it , wi l l be a ca se , to th a t exten t , d ifferen t from t h e presen t , a nd o f

course on e to wh ich th e opin ion in t h is ca se ca n n ot be con sidered
a s h a vin g a n y just appl ica t ion . Pet it ion den ied .



https://www.forgottenbooks.com/join


250 SOURCES AND FORMS OF LAW

it w a s n ot n ecessa ry to sa y h ow fa r t h a t un iform ity w a s required
to extend . I t w a s su fficien t t h a t t h e un iform ity en join ed d id n ot

refer to cit ies, a nd t h a t t h e gen era l a ssem bly m igh t legisla te for on e
city a n d n ot for a n oth er .

HOLCOMB V. BONNE LL , SUPREME COURT OF M ICH IGAN
, 1875

(32 Mich .

Graves , C . J . : On t h e tr ia l before a jury t h e eviden ce tended to
est a b l ish a righ t in Holcom b to recover , but t h e defen ce con tended

t h a t a l l Tigh t o f a ct ion on t h e bond w a s excluded on t h e gr ound

th a t t h e pla in t iff h ad n ever got in to a ctua l possession under th e

judgm en t , a n d cited D ela shma n V . Berry , 21 Mich .
, 5 16, a s decisive

on th e subject ; a nd t h e circuit judge , ta king t h e same view of t h a t

ca se ,
felt con stra ined to yield to th is posit ion o f defen da n ts , a nd h e

a ccordin gly in st ructed t h e jury to find a ga in st Holcomb .

Wit h out quest ion in g in t h e lea st th e correctn ess o f t h e decision
itsel f in Dela shma n v . Berry , w e do n ot fa il to observe t h a t t h e la n

gua ge is pret ty broad a nd open to a n a ppl ica t ion m uch m ore

extended t h a n w as designed , un less str ict ly con fin ed to t h e st a te of

fa cts t h ere sh own . I t is h a rd ly n ecessa ry to observe t h a t t h e la n

gua ge used in decid in g ca ses ca n ra rely be sepa ra ted from t h e

specific m a t ters con templa ted by t h e court , wit h out lea d in g to resu lts
com pletely a t va r ia n ce with t h e prin ciple wit h wh ich t h e expres
sion swere m ea n t to h a rm on ize . I n laying down proposit ion s wh ich
appea r correct in view of t h e a ctua l ca se a s sh a ped by t h e record ,

it is n ot genera l ly con sidered n eed ful to wr ite down in gua rded

term s t h e part icula r l im ita t ion s of th e proposit ion s, or t h e condi
t ion s wh ich wou ld n ot be su ited to t h em . I t is supposed t h ey wil l
be read n ot a s a bst ra ct ion s, but a s proposit ion s in sepa ra bly bound
up with t h e pa rt icu la r issue a nd m a t ters t h e court is t h en dea lin g
wit h , a nd it is in t h is w ay t h a t t h e observa t ion s in t h e ca se m en

t ion ed m ust be considered , a n d wit h out yield in g to t h em a ny furt h er
th a n t h e needs o f t h a t ca se requ ired . Now

,
in Dela shma n v . Berry

t h e pla in t iff h ad got judgm en t o f rest itut ion m erely , a nd so fa r a s

appea red , t h ere w a s n o im ped im en t to h inder h im from get t in g
a ctua l possession pursua n t to t h e judgmen t . Nevert h eless , wit h
out presen t ing a ny rea son wh a tever for fa i l in g to get , or even for
om it t ing a ll effort to get possession , h e a t on ce sued on t h e bond ,

a nd t h e court t h ough t h e did n ot , upon a j ust view of t h e st a t ute ,

sh ow a righ t o f a ct ion . Th ere w a s n o preten se t h a t h is oppon en t
by d i la tory m ea n s h ad obstructed h is r igh t under

.

t h e j udgm en t ,
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a n d h ad effectua l ly preven ted h is gett ing in to possession in com

p lia n ce with it , un t il h is esta te h ad come to a n end by effluxion
of t im e.

I n th e presen t ca se t h e defenda n t Bon n ell appea led a ga in st Ho l

com b
’

s recovery before t h e comm issioner , a nd in order to eff ectua te

th e a ppea l a nd keep Holcom b out , sh e gave th is bon d to secure ren t ;

a nd th e circu it court , wh ilst Ho lcom b
’

s term w a s st il l run n in g , a nd
wh en it h ad a bout tw o - th irds of a yea r to con t in ue, a lso gave judg
m en t on t h e appea l for h im , a nd a djudged h is r igh t to possession ,

a n d th a t h e w a s en t it led to process to be put in , an d sh e th en

delayed h is rem edy of rest itut ion un t i l h is term w a s a bout exp ired ;
a n d sh e n ow resists a recovery on th e bond for th e rea son th a t h e

d id n ot do t h e very t h in g wh ich th e givin g o f th e bond en abled h er
t o preven t h is do ing , a nd wh ich sh e did preven t h is doin g .

Havin g by mean s of th e bond pla ced h ersel f in a posit ion wh ich
en a bled h er to dela y Holcom b in gett in g possession ,

wh ich t h e

judgm en t determ ined h e w as en t it led to , un t il h is r igh t to go in w a s

substa n t ia l ly term in a ted by t h e expira t ion o f h is term , a n d h avin g
in fa ct so delayed h im , sh e n ow in sists th a t under t h e st a tute a s

expla ined in Dela shma n v. Berry , Holcom b is cut o ff from a l l

rem edy on t h e bond for th e very rea son th a t h e did n ot obt a in a ctua l
possession under h is judgm en t .

I t h in k th is posit ion ca n not be susta ined . Th e legisla ture cou ld
n ever h ave in tended to require a bond a s a cond it ion of a ppea l ,
a nd a t th e sam e t im e h ave in tended th a t it sh ould be worth less i f
t h e appella n t a fter judgm en t for possession in th e appel la te cour t
sh ould by m ere d ila tory a ct ion th en delay a ctua l rest itut ion to t h e
pla in t iff un t il m ade im possible a s a con sequen ce of th e expira t ion
of h is term . Any such view would lea d to a bsurd ity a nd gross

in just ice. I t would a fford a boun ty to trickery. Wh en th e p la in
t iff recovered on th e appea l in th e circuit court and th e defenda n t
refra in ed from carryin g th e case furth er , th e form er w a s a bsolutely
en t it led to rest itut ion a nd a ll th a t rem a in ed to be don e to give h im
rest itut ion w a s a bsolutely due to h im .

No lawfu l r igh t existed a nyw h ere to den y h im . He h ad done

a l l th a t w a s pra ct icable for h im to do , a nd w a s not a t fa ult in a ny

w ay. He subm itted ,
a s h e w a s com pel led to subm it , so fa r a s th e

record sh ows, to t h e stay obta in ed by defenda n t Bon n el l , a nd wh ich
with out th e bond sh e could not h a ve been in a posit ion to obta in ,

a n d sh e sh ou ld not be a l lowed to defea t th e bon d by set t ing up h is
fa i lure to do wh a t sh e t h usm ade it im possible for h im to do .
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I th in k th e judgmen t sh ould be reversed , with costs, a nd a n ew

t r ia l ordered .

Cam pbel l , a nd Cooley , JJ con curred .

BOOKS OF AUTHORITY

KE NT , COMME NTARIE S , I , 499.

Th e reports of adjudged ca ses a re adm itted to con ta in th e h igh est

a n d m ost a uth en t ic eviden ce of t h e prin ciples a nd rules of t h e

comm on law ; but th ere a re n um erous oth er works of sa ges in

t h e profession wh ich con tr ibute very essen t ia lly to fa cil it a te th e

resea rch es a nd abridge t h e la bor of t h e studen t . Th ese works

a cqu ire by t ime , a nd th eir in tr in sic va lue , th e weigh t of a uth or ity ;
a n d t h e ea rl ier text -books a re cited a nd rel ied upon a s such , in th e

d iscussion s a t th e bar and upon th e ben ch , in ca ses wh ere jud ic ia l
a uth or ity is wa n t ing.

On e of t h e o ldest of t h ese trea t ises is Gla nvil le’

s I ra cta tus de

Legibus A nglia e, composed in th e reign of Henry I I . , in wh ich h e
w a s ch ief just icia ry , a nd presided in th e aula regis. I t is a pla in ,

dry , perspicuous essay on th e a n cien t a ct ions a nd t h e form s of

wr its th en in use . I t h as becom e a lm ost obsolete a nd useless for

a ny pia ct ica l purpose , owin g to t h e d isuse of t h e a n cien t a ct ion s ;
but it is a curious mon um en t of t h e im proved sta te of t h e Norm a n

adm in ist ra t ion of just ice. I t is pecul ia r ly venera ble , i f it be , as it

is sa id , t h e m ost an cien t book ext a n t upon t h e laws and custom s of

Engla n d . I t h as been cited , a nd commen ted upon , a nd extol led ,

by Lord Coke, Sir Ma tth ew Ha le , Sir Hen ry Spelm an , Selden ,

Bla ckston e , a nd most of th e em inen t lawyers a nd a n t iqua r ies of th e
t w o la st cen turies. Mr . Reeves says t h a t h e in corpora ted th e wh ole
of Gla nville in to h is History of t h e En gl ish La w .

Braeton wrote h is trea t ise , DeLegibus et Con suetudin ibus A n glia e,

in t h e reign of Henry I I I . , a nd h e is sa id to h ave been a judge
i tin era n t in th a t reign , a nd professor of la w a t Oxford .

1 He is a

1 Th e la t ter port ion of th is sta temen t is incorrect . Th e a uth or , Henry de

Bra tton (from a vil lage of Bra tton , in Devon sh ire) w a s a clergyma n a nd roya l
j udge under Henry I I I (1216 We meet h im first in 1245 a s itinera n t
just ice , from 1248 to 1267 a s a ssize judge in th e southwestern coun t ies of E ngla nd .

H is perma nen t office w a s th a t of roya l judge in th e plocito comm ipso rege (gum
sequun tur regem) , i.e. , th e old curia regis proper. He never sa t in t h e ba n cum

regis a tWestm inster. He d ied in 1268. His n ame, t h e incorrect spell ing of wh ich
h e c ited a s a n illustra t ion of t h e inva l id ity of a writ , w a s frequen t ly m isspelled
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Europe , a nd super ior to t h e civil la w . I t d isplays sen t im en ts of

l iberty , a nd a sen se of a l im ited m on a rch y , rem a rka ble , in t h e fierce
a nd ba rba rous per iod of t h e La n ca str ia n civil wa rs , a nd a n a ir o f

probity a n d piety run s t h rough th e work . He in sisted , for in sta n ce ,

t h a t t h e convict ion of cr im in a ls by jur ies, a nd with out torture , w a s

m uch m ore just a n d h um a ne t h a n t h e m et h od of t h e con t inen t a l
n a t ion s ; a n d t h a t t h e pr ivi lege of ch a l len ging jurors, a nd of br in g
in g wr its o f a t t a in t upon corrupt verd icts, a nd t h e usua l wea lt h of

jurors , a fforded t h a t secur ity to t h e l ives a nd property of Engl ish
subjects , wh ich n o ot h er coun try w a s ca pa ble of a ff ord in g . He

run a pa ra llel , in m a ny in st a n ces , between t h e comm on a nd t h e

civi l la w , in order to sh ow th e super ior equ ity of t h e form er , a nd

t h a t t h e proceed in gs in courts of just ice were n ot so d ila tory a s in

oth er n a t ions. Th ough som e of t h e in st a n ces of t h a t super iority
wh ich h e adduces , such a s t h e il legit im a cy of a n te-n upt ia l ch ildren
a nd t he doctr ine of feuda l wa rdsh ips, a re of n o consequen ce , yet

t h e secur ity a r ising from t r ia l by jury , a nd t h e secur ity of l i fe a nd

property by m ea n s of t h e m ixed governm en t of En gla nd , a n d t h e

l im it a t ion s of t h e roya l preroga t ive , were sol id a nd pre
-em inen t

m a rks of super iority .

Lit t leton '

s Book of Ten u res w a s com posed in t h e reign of Edwa rd
IV . , a nd it is con fin ed en t irely to t h e doctr in es o f t h e old En gl ish
la w , con cern in g t h e ten ure of rea l esta tes , a nd t h e in ciden ts a nd

services rela t in g t h ereto . I n t h e first book , Lit t leton t rea t s of t h e

qua n t ity o f in terest in est a tes, under t h e h eads of fee -sim ple , fee

t a il , ten a n t in dower , ten a n t by t h e curtesy , ten a n t for l ife , for yea rs ,
a nd a t wil l . I n t h e secon d book , h e t rea ts of t h e severa l ten ures a nd
services by wh ich la nds were t h en h eld , such a s h om a ge , fea lty ,

villen a ge , a n d kn igh t service. I n t h e t h ird book , h e t rea ts o f d ivers
subjects rela t ive to esta tes a n d t h eir ten ures , under t h e h ea ds of

pa rcen ers , join t ten a n ts , est a tes on con d it ion , relea ses, wa rra n ty , &c .

He expla in ed t h e lea rn in g of t h a t per iod on t h e subject of ten ures
a nd est a tes , wit h a felicity of a rra ngem en t , a nd perspicu ity a n d pre
cision of style , t h a t pla ced h im a bove a l l ot h er wr iters on t h e la w .

No work ever a t ta in ed a m ore decided a n d perm a n en t reputa t ion
for a ccura cy a nd a uthor ity . Lord Coke says , t h a t Lit t leton

’

s Ten

ures w a s t h e m ost perfect a nd a bsolute work , a nd a s free from error

a s a n y book t h a t ever w a s wr it ten on a ny h um a n scien ce ; a nd h e

is just ly ind ign a n t a t t h e presum ptuous a nd a bsurd cen sures wh ich
t h e celebra ted civil ia n , Hotm a n , w a s plea sed to bestow on Lit t le
ton

’

s c lea r a nd a ccura te view of En gl ish feuda l ten ures. He sa id
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h e h ad known m a ny of h is ca ses drawn in quest ion , but never could
find any j udgmen t given aga in st a ny of th em ,

wh ich could n ot be

a ffirm ed of a ny oth er book in our la w . Th e gr ea t excellence of

Litt leton is h is ful l kn owledge of t h e subject , a nd t h e nea tn ess a nd

sim pl icity of h ism a n n er . He cites but very few cases, but h e h olds
no Opin ion , says h is grea t comm en ta tor , but wh a t is supported by
auth ority a nd rea son . A grea t pa rt of Lit t leton is not n ow la w ,

or is en t irely obsolete wit h us ; a nd pa r t icula r ly m uch of th e m a tter

in th e ch a pters on esta tes in fee—ta il , copyh olds, feuda l services,
d iscon t inua n ce , a t tornm en t , rem it ter , con firm a t ion , a nd wa rra n ty .

But , even a t t h is day , wh a t rem ain s con cern ing tenures can not be
wel l understood with out a genera l knowledge of wh a t is a bolish ed ;
a nd even th e obsolete pa rt of Lit t leton can be stud ied with plea sure
a nd profit by a l l w h o a re desirous to tra ce t h e h istory a nd gr ounds
of t h e la w . I t h as been supposed by Mr . But ler th a t Lit t leton ’

s

trea t ise would st il l be a proper in troduct ion to t h e inst itutes of t h e
Engl ish la w on th e subject of rea l esta tes.

Perkin s
’

s Trea tise of th e La w s of E n gla nd , wr itten in th e reign
of Hen ry VI I I . , h as a lwa ys been deem ed a va luable book for t h e
learn ing a nd ingenuity d ispla yed in it rela t ing to th e t it le a nd con

veya n ce of rea l property . Coke sa id it w a s witt ily and lea rned ly
com posed ; a nd Lord Man sfield h eld it to be a good auth ority in poin t
of la w . I t trea ts of gra n ts , deeds , feoffm en ts, exch an ge, dower ,
curtesy , devises, surrenders, reserva t ion s , a nd cond it ion s ; and it

a bounds with cit a t ion s , a nd support s t h e posit ion s la id down by ref
eren ces to t h e Yea r Books, a nd Fitzh erbert

’

s A bridgmen t.

Th e Dia logue betw een a Doctor of Divin ity a n d a Studen t in

La w w as wr itten by St . Germ ain , in t h e reign of Hen ry VI I I . , a nd
discusses, in a popula r m a n ner , m a ny pr in ciples a nd poin ts of com
m on la w . Th e seven teen th ed it ion of t h is work w as publ ish ed in
1787 , a nd dedica ted to th e youn ger studen ts a nd professors of la w .

I t h a s a lways been con sidered by th e courts , a nd t h e best of t h e

j urid ica l wr iters, as a book of m er it a nd a uth or ity .

But t h e lega l product ions of t h e preced in g a ges were a l l surpassed
in va lue a nd exten t in t h e reign s of El iza bet h a nd James by th e
results of t h e splend id t a len ts a nd imm en se erud it ion of Ba con a nd

Coke. Th e writ ings of Lord Ba con on th e mun icipa l la w of Eng

land a re n ot to be com pa red in reput a t ion to h is product ions in
ph ysica l a nd m ora l science ; but it is n everth eless true, t h a t h e sh ed
l igh t a nd learn ing , and left th e im pression of profound and or igin a l
th ough t , on every subject wh ich be touch ed . I t w as th e course of
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h is life to con nect la w with ot h er stud ies , a nd t h erefore ,
h e adm itted

t h a t h is a rgum en ts m igh t h ave t h e m ore va r iety , a nd perh aps t h e

grea ter depth of rea son . His pr in cipa l la w t ra cts a re h is E lemen ts

of th e Common La w ,
con ta in in g a n il lustra t ion of th e m ost im por

t a n t m axim s of t h e common la w , a nd of t h e use of th e la w in its

appl ica t ion to t h e protect ion o f person , property , a nd
—

ch a ra cter , a nd
h is Rea din g upon th e Sta tute of Uses. Lord Ba con seem s to h ave

d isda ined to cite a uth or it ies in h is la w trea t ises ; a nd in th a t respect
h e a pproved of t h e m eth od of Lit t leton a nd Fitzh erbert , a nd con

dem ned th a t of Perkin s a nd St a un forde. He adm its , h owever , t h a t
in h is ow n pr iva te copy h e h ad a l l h is a ut h or it ies quoted , a n d t h a t

h e did som et im es
“weigh down a ut h or it ies by eviden ce of rea son

"
;

a nd th a t h e in tended ra t h er to correct t h e la w t h a n soot h e received
error , or endeavor to recon cile con trad ict ions by unprofita ble sub

t lety . He m ade a proposa l to Kin g Jam es for a digest of t h e wh ole
of th e comm on a nd st a tute la w of En gla nd ; a nd i f h e h ad been
en couraged a nd en a bled to em ploy t h e resources of h is grea t m in d
on such a n oble work , h e wou ld h ave done in fin ite service to m a n

kind , a nd h ave set t led in h is favor t h e quest ion , wh ich h e sa id wou ld
be m a de wit h poster ity , wh eth er h e or Coke w a s t h e grea ter lawyer .

Th e wr it in gs of Lord Ba con a re d ist ingu ish ed for t h e perspicu ity
a nd sim pl icity wit h wh ich every subject is t rea ted .

Lord Coke ’

s I n stitutes h ave h a d a m ost exten sive a nd perm a n en t

in fluen ce on t h e comm on la w of Engla nd . Th e first pa rt is a com

m en t a ry upon Lit t leton ’

s Ten ures ; a nd , n otwit h st a nd in g t h e m a g

n itude of t h e work it h a s rea ch ed seven teen edit ion s. Ma n y of t h e
doct r in es wh ich h rs wr it in gs expla in a nd illust ra te h ave becom e

obso lete ,
or h ave been swept away by t h e curren t of even ts. Th e

in fluen ce of tw o cen tur ies m ust in evita bly work a grea t revolut ion
in t h e laws a nd usages , a s wel l a s in t h e m a n ners a nd t a ste of a

n a t ion . Perh a ps everyt h in g useful in th e I n stitutes of Coke m ay

be found m ore m et h od ica lly a rra nged , a nd m ore in terest in gly
ta ugh t , in t h e m odern com pila t ion s a n d d igests ; yet h is a ut h or ity
on a l l subjects con nected with th e a n cien t la w is too grea t a nd too

venera ble to be neglected . Th e writ in gs of Coke , a s But ler h a s
observed , st a nd between a nd con nect th e a n cien t a nd t h e m odern

la w — th e O ld a nd new jur ispruden ce. He expla in s t h e a n cien t
system of la w a s it stood in h is day , and h e poin ts out th e lea d ing
Circum sta n ces of t h e in n ova t ion wh ich w a s begun . We h ave
in h is works t h e begin n ing of th e d isuse of rea l a ct ion s ; t h e
tenden cy of t h e n a t ion to abol ish th e m ilit a ry ten ures ; th e r ise
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rega rd to con n ect ion of m a tter . I t is doubt ful wh et h er it w a s prin ted
before or a fter Fitzh erbert ’

s work , but t h e la t ter en t irely super
seded it . Fitzh erbert w a s publ ish ed in t h e reign of Hen ry VI I I . ,
a nd cam e out in 1514 , a nd w a s for t h a t period , a work o f sin gu la r
lea rn in g a nd ut il ity . Brooke w a s publ ish ed in 1573 , a nd in a grea t

degree superseded t h e ot h ers. Th e tw o la st a br idgmen ts con ta in
t h e substa n ce of t h e Yea r Books regula r ly digested ; a nd by t h e
form a n d order wh ich t h ey gave to t h e rude m a ter ia ls before th em ,

a nd th e grea t fa cil ity wh ich t h ey a fforded to th e a cqu isit ion of

kn owledge , t h ey m ust h a ve con t ributed very grea t ly a nd rapidly to
th e im provem en t of lega l scien ce. Even t h ose exceedin gly la borious
a br idgm en ts were in t h eir turn superseded by t h e a br idgm en ts of

Rolle a nd h is successors .

Th e t rea t ise of Sir Hen ry Fin ch , bein g a d iscourse in four books ,
on t h em axim s a nd posit ive grounds of t h e la w , w a s first publ ish ed in
Fren ch , in 1613 ; a nd w e h ave t h e a ut h ority of S ir Wil liam B la ck
ston e for sayin g , t h a t

' h is m et h od w a s grea t ly super ior to t h a t in

a l l t h e trea t ises th a t were th en exta n t . His text w as weigh ty , con

cise , a nd n ervous, a nd h is illust ra t ion s apposite , clea r a nd a ut h en t ic .

But th e a bol it ion of t h e feuda l ten ures , a nd t h e d isuse of rea l a ct ion s ,
h ave rendered h a l f of h is work obsolete.

Sh eppa rd ’

s Touch ston e of Common A ssura n ces w a s th e produc
t ion of Mr . Just ice Dodderidge , in t h e reign of Jam es I . I t is a

work of grea t va lue a n d a ut h or ity , touch ing t h e comm on - la w m odes

of Conveya n ce , a n d t h ose der ived from t h e St a tute of Uses. I t

t rea t s a lso copiously of t h e la w of uses a n d devises ; but t h e grea t
defect of t h e book is t h e wa n t of th a t lucid order a nd perspicuous
m eth od wh ich a re essen t ia l to t h e ch eerful perusa l a nd ready per
cept ion of t h e m er its of such a work . Th e second volum e of Col

lecta n ea J uridica h a s a n a n a lysis of t h e th eory a nd pra ct ice of

conveya n cin g , wh ich is on ly a com pend ious a br idgm en t of t h e

Touch ston e ; a nd t h ere is a very im proved ed it ion of it by Preston ,

w h o h a s favored th e profession with severa l excel len t tra cts on t h e
la w of rea l property .

Rol le's A bridgmen t of th e La w w a s publ ish ed soon a fter t h e

Restora t ion , with a n in terest in g prefa ce by Sir Ma t th ew Ha le. I t

br in gs down t h e la w to t h e end of t h e reign _
of Ch a r les I . , a nd

t h ough it be a n excel len t work , a nd , in poin t of m eth od , succin ct ness
a nd lega l precision , a m odel of a good a br idgmen t , Sir Ma t t h ew
Ha le considered it a n un equa l m on um en t of th e fam e of Rol le , a nd
th a t it fel l sh ort of wh a t m igh t h ave been expected from h is a bilit ies
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a nd grea t m er it . I t is a lso deemed by Mr . Ha rgrave a grea t defect
in Viner

’

s very exten sive a br idgm en t , t h a t h e sh ou ld h ave a t tem pted
to en gr a ft it on such a n a rrow substa n ce a s Ro l le ’

s work . Ro l le
w a s Ch ief Just ice of Engla nd un der t h e protectora te o f Cromwel l ,
a nd under t h e preced in g common w ea lt h ; but a s h is a bridgmen t w a s

pr in ted in t h e reign of Ch a r les I I . , h e h a s n o oth er t it le a n nexed to
h is n am e t h a n t h a t of Sergea n t Rol le , a nd h is republ ica n d ign ity
w a s n ot recogn ized .

Sin ce t h e per iod of t h e Engl ish revolut ion , t h e n ew d igests h a ve
superseded t h e use of t h e form er ones ; a nd Ba con ,

Vin er , Com yn s ,
a nd Cru ise con t a in such a va st a ccession of m odern la w lea rn in g
t h a t t h eir predecessors h a ve fa llen in to obl ivion . Vin er ’

s A bridg
men t, wit h a l l its defects a nd in a ccura cies , is a conven ien t pa r t o f
every lawyer

’

s l ibra ry . We obt a in by it a n ea sy a nd prom pt a ccess
to t h e lea r n in g of t h e Yea r Books a nd t h e old a br idgm en ts , a nd t h e

work is en r ich ed wit h m a ny reports o f adjudged ca ses n ot to be

found elsewh ere ; but , a fter a ll t h a t ca n be sa id in its favor , it is a n

en orm ous m a ss of crude , und igested m a t ter , a nd n ot wor t h t h e la bor
of t h e com pila t ion . Th e Digest of Lord Ch ief Ba ron Com yn s is
a product ion of va st ly h igh er order a nd reput a t ion , a nd it is t h e

best d igest exta n t upon t h e en t ire body of th e En gl ish la w . Lord
Ken yon h eld h is opin ion a lone to be of gr ea t aut h or ity , for h e w a s

con sidered by h is con tem pora r ies a s t h e m ost a ble lawyer in West

m in ster Ha l l . Th e t it le P lea der h a s often been con sidered a s t h e

m ost ela bora te a nd useful h ead of t h e work ; but t h e wh ole is d is
t in guish ed for t h e va r iety of t h e m a t ter , its lucid order , t h e precision
a nd brevity of t h e expression , a nd t h e a ccura cy a nd fel icity of t h e

execut ion . Ba con ’

s A bridgmen t w a s com posed ch iefly from m a

teria ls left by Lord Ch ief Ba ron Gilbert . I t h a s m ore of th e ch a r
a cter of a n elem en t a ry work t h a n Comyn ’

sD igest. Th e first ed it ion
a ppea red in 1736 , a nd w a s m uch adm ired , a nd t h e a br idgm en t h a s

m a in t a in ed its gr ea t in fluen ce down to t h e presen t t im e , a s bein g
a very conven ien t a nd va lua b le co l lect ion of prin ciples , a risin g u nder
t h e va rious t it les in t h e imm en se system of th e En gl ish la w . And

in con n ect ion wit h th is bra n ch of th e subject , it wil l be m ost con

ven ien t , th ough a l it t le out of th e order of t im e , to t a ke n ot ice of

Cru ise ’

s recen t a nd very va lua ble D igest of th e La w s of E n gta nd re

spectin g Rea l P roperty. I t is by fa r t h e m ost per fect elem en ta ry

work of th e kind wh ich w e h ave on t h e doctr ine of rea l property ,
a nd it is d ist in gu ish ed for it s m eth odica l , a ccura te , perspicuous a nd

com preh en sive view of t h e subject . All h is pr in ciples a re supported
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a n d il lustra ted by th e m ost jud icious select ion of adjudged ca ses.

Th ey a re a rra n ged with grea t skil l , a nd a ppl ied in con firm a t ion of

h is doctr in es with t h e utmost perspicuity a nd force.

Th e va r ious trea t ises of Lord Ch ief Ba ron Gilbert a re of h igh
va lue a nd ch a ra cter , a nd t h ey con t r ibuted m uch to adva n ce t h e

scien ce of la w in t h e form er pa rt of t h e la st cen tury . H is t rea t ise
on Ten ures deserves pa r t icu la r n ot ice , a s h avin g expla ined , upon
feuda l pr inciples , severa l of t h e lea d in g doct r ines in Lit t leton a nd

Coke ; a n d it is a very elemen ta ry a nd in struct ive essay upon t h a t

a bstruse bra n ch of lea rn ing . H is essay on th e La w of Eviden ce is

a n excellen t perform a n ce , a nd t h e gr oundwork of a l l t h e subse

quen t col lect ion s on th a t subject ; a nd it st i ll m a in t a in s its ch a ra cter
n otwith sta nd in g t h e la w of eviden ce , l ike m ost ot h er bra n ch es of th e
la w , a nd pa r ticu la r ly t h e la w of comm ercia l con tra cts, h a s expa nded
wit h t h e progress a nd exigen cies of society . H is trea t ise on t h e

La w of Uses a n d Trusts is a not h er work of h igh a ut h ority , a nd it
h as been rendered peculia r ly va luable by th e revision a nd copious
notes of Mr . Sugden .

Th e t rea t ises on t h e P lea s of th e Crow n , by Sir Ma t t h ew Ha le
a nd Sergea n t Hawkin s , appea red ea rly in th e last cen tury , a nd t h ey
con t r ibuted to g ive precision a nd cert a in ty to t h a t m ost deeply
in terest in g pa rt of jurispruden ce . Th ey a re bot h of t h em works of

a uth or ity a nd h ave h ad grea t sa n ct ion , a nd been un iform ly a nd

stron gly recomm ended to t h e profession . Sir Ma rt in Wr igh t
’

s

I n troduction to th e La w of Ten ures is a n excellen t work , a nd th e

va lue o f it ca n not be bet ter recomm ended t h a n by t h e fa ct t h a t Sir
Wil l iam B la ckstone h a s in terwoven t h e subst a n ce of t h a t t rea t ise
in to t h e second volume of h is Commen ta ries. Dr . Wood publ ish ed
in 1722 ,

h is I n stitutes of th eLa w s of E n gla n d . His object w a s to

d igest th e la w , a nd to br ing it in to bet ter order a nd system . By t h e
yea r 1754 , h is work h ad pa ssed t h rough eigh t fol io ed it ion s , a n d
th ereby a ff orded a decisive proof of its va lue a nd popu la r ity . I t w a s

gr ea t ly esteem ed by t h e lawyers of t h a t a ge ; a nd a n Am er ica n judge

(h im self a lea rned lawyer of t h e old sch ool) h a s spoken of Wood

a s a grea t a ut h or ity , a nd of weigh t a nd respect in Westm in ster Ha ll .
But it w a s t h e fa te of Wood

’

s I n stitutes to be en t irely superseded
by m ore en la rged , m ore cr it ica l , a nd m ore a t t ra ct ive publ ica t ion s ,
a nd especia l ly by th e Commen ta ries of Sir Will iam B la ckstone , w h o

is just ly pla ced a t t h e h ead of a ll t h e m odern wr iters w h o t rea t of t h e

genera l elem en t a ry pr in ciples o f t h e la w . By t h e excel len ce of h is

a rra ngemen t , t h e va r iety of h is lea rn in g , t h e justness of h is t a ste ,
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CHAPTER IV

THE COMMON LAW IN AMERI CA

1 . RECEPTION 1

RE INSCH , THE ENGLISH COMMON LAW IN THE EARLY -AMER ICAN
COLONIE S (Bul let in of t h e Un iversity of Wiscon sin , Historica l
Series ,

‘

I I , No .

Th e ea rl iest sett lers in m a n y of t h e colon ies m ade bod ies of la w ,

wh ich , from every ind ica t ion , t h ey con sidered a com plete sta te

m en t of th e n eedful lega l regula t ions. Th eir civiliza t ion being
pr im it ive , a br ief code concern ing crim es, torts, and th e Sim plest
con tra cts, in m a ny ways l ike th e doom s of th e Anglo-Saxon ki n gs ,
would be sufficien t . Not on ly did t h ese codes in n ova te upon ,

a nd depa rt from , th e m odels of comm on law , but , in m a t ters

n ot fixed by such codes, th ere w as in th e ea rl iest t im es n o ref

eren ce to th a t system . Th ey were left to t h e d iscret ion of t h e

m agistra tes.

I n m a ny cases t h e colon ists expressed a n adh esion to t h e com

m on la w , but , wh en w e invest iga te t h e a ctua l adm in istra t ion of

just ice , w e find t h a t usua l ly it w as of a rude , popula r , summ a ry
kind , in wh ich t h e refined d ist in ct ion s , t h e a rt ificia l developm en ts

of t h e older system h ave n o pla ce . A tech n ica l system ca n , of

course , be adm in istered on ly wit h t h e a id of tra in ed lawyers. But

th ese were gen era l ly n ot found in th e colon ies durin g t h e 17th

cen tury , a nd even fa r down in to t h e 18t h w e sh a ll find t h a t t h e

lega l adm in istra t ion w a s in t h e h a nds of laym en in m a ny of th e

provin ces. On ly a s th e lawyers grow more num erous a nd receive
a bet ter tra in ing , do w e find a genera l recept ion a nd use of t h e

m ore refin ed th eor ies of t h e comm on la w . I t is but n a tura l th a t ,

with in creased tra in ing , t h e courts a nd pra ct it ion ers sh ould turn

to t h e grea t reservoir of lega l exper ien ce in t h eir ow n language for

1 Select E ssays in Anglo-Amer ica n Lega l H istory, I , 367—463 a nd b ibl iogra phy
on p . 366 ; Loyd , Ea rly Court s of Pen n sylva n ia ; Wa rren , H istory of t h e Ameri
ca n Ba r ; Hilkey, Lega l Developmen t in Colon ia l Ma ssa ch uset ts, Columbia

Un iversity Studies in H istory, Econom ics a nd Publ ic La w , Vol . XXXVI I , No . 2.
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gu idan ce a nd in form a t ion ; t h e courts would be m ore rea dy to

fa vor t h e t h eory of t h e adopt ion of t h e comm on la w , a s it in crea sed
t h eir im porta n ce , virtua l ly givin g t h em legisla t ive power . Th e

forego in g sta tem en ts a re espec ia l ly t rue of New Engla nd , wh ere
t h e subsid ia ry force of t h e comm on l a w w as pla in ly den ied ; wh ere
a system of poprila r la w (Volksrech t) grew up ; a nd wh ere t h e la w

of God took t h e pla ce of a secon da ry system .

Th e lega l t h eory of t h e tra n sfer h a s its establ ish ed pla ce in
Am er ica n jurispruden ce ; but , h istor ica lly , it sh ould be m od ified
so a s to br ing out t h e fa ct t h a t w e h ad a per iod of rude, un tech n ica l
popu la r la w , fol lowed , as lawyers becam e n um erous a nd t h e study
of la w prom in en t , by th e gradua l recept ion of m ost of t h e ru les of

th e En gl ish comm on la w . I n t h is w ay on ly sh a l l w e underst a nd ,

from t h e first , t h e very ch a ra cter ist ic a nd fa r-rea ch ing depa r tures
from o lder lega l ideas wh ich a re foun d in t h e New Wor ld ; wh ile ,
a t t h e sam e t im e , its ful l im por t a n ce is a ssigned to t h e in fluen ce of

En g l ish jur isprudence in m ould ing our lega l t h ough t . Th e t h eory
o f t h e courts is a n in com plete , on e-sided sta tem en t n eed in g h is
torica l m od ifica t ion . Wh en t h e courts come to a n a lyze t h e n a ture

of t h e la w a ctua lly brough t over by t h e colon ists, t h ey fin d it a

m et h od o f rea son ing ,
“
a system of lega l logic , ra t h er th a n a code of

rules
”

; or t h e ru le , l ive h on est ly , h urt n obody , a nd render to every
m a n h isdue. Such a very indefin ite con cept ion of t h em a t ter iswit h
out va lue h istor ica l ly ; on t h e ba sis of t h is indefin ite n ot ion t h ere h a s
been cla im ed for th e courts a n a lm ost un l im ited power , under t h e

gu ise of select ing t h e a ppl ica b le pr in ciples of th e comm on la w ,

to est a bl ish virtua l ly n ew a nd un preceden ted lega l rules. On t h e

ot h er h a nd , a h istor ica l study wil l reveal a m ost in terest in g orga n ic

gr owth , a nd , a fter t h e records h ave been more ful ly publ ish ed , n o

system w il l off er m ore of in terest to in quir ing studen ts th a n th a t

developed on Am er ica n soil . Th e study of th e documen ts revea ls

grea t d iversit ies in th e ea r ly system s of colon ia l laws . Th en

wit h t h e gr owth of n a t ion a l feelin g t h ere comes a lso a growt h of

un ifica t ion of lega l pr in cip les , for wh ich t h e En gl ish comm on la w

a ffords t h e idea l or criterion . An d , t h ough during t h e decade
imm ed ia tely preced ing independen ce , t h e Engl ish comm on la w

w a s gen era l ly pra ised and a ppa ren t ly most readily received by
t h e la rger pa rt of Amer ica n courts , st il l th e m a rks of t h e old

popu la r la w rem a in strong , a nd m ost of t h e or igin a l fea tures
in Am er ica n j ur ispruden ce ca n be tra ced ba ck to th e ea rl iest
t im es .
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RE SOLVE OF THE GE NERAL COURT OF MASSACHUSE TTS BAY

25 May , 1636 (Ma ss. Colon ia l Records , I , 174
Th e Goun', Deputy Goun

’

, Th o : Dud ley , Joh n Haynes , Rich
Bel l in gh am ,

E sq. , Mr Cot ton , Mr Peters , Mr Sh eph ea rd a re

in trea ted to m a ke a dra ugh t of la w es agreea ble to th e word o f

God , w
Ch
m ay be t h e ffundam en t a lls of th is com onWea lt h , to

presen t t h e sam e to t h e n exte Gen/a l l Court . And it is ordered ,

th a t in t h e m ea ne tym e t h e m ag istra tes th eir a ssosia tes sh a l l

pcede in t h e courts to h ea re determ in e a l l ca uses a ccord in g to t h e
lawes n owe esta bl ish ed ,

wh ere th ere is n oe la w , th en a s meere

th e lawe of God a s t h ey ca n ; for a l l busin es out of Court for w Ch

t h ere is n oe certa in e ru le yet set t downe , th ose of t h e sta nd in g
coun sel l , or som e t w o of th em , sh a l l t a ke order by t h eir best dis
crecon , t h a t t h ey m ay be ordered ended a ccord in g to th e rule of

Gods word , to ta ke ca re for a l l m il lit a ry a ff a ires t il l t h e n exte

Gen/a l l Court .

CHARTE R OF THE PROVINCE OF MASSACHUSE TTS BAY , 1691 .

And w e doe furth er for us our Heires a nd Successors Give a nd

Gra n t to t h e sa id Governor a nd t h e grea t a nd Gen era l l Court of

Assem bly of our sa id Provin ce or Terr itory for t h e t im e bein g fu l l
power a nd Auth or ity from t im e to t im e to m ake orda in e a nd

esta blish a l l m a n n er of w h olsom e a nd reason a ble Orders Laws
Sta tutes a n d Ord in a n ces Direct ion s a n d Inst ruct ion s eit h er with
pen a lt ies or with out (soe a s t h e sam e be n ot repugn a n t or con t ra ry
to t h e Lawes of t h is our Rea lm e of En gla nd ) a s t h ey sh a l l Judge to
be for t h e good a nd welfa re of our sa id Provin ce or Territory And
for t h e Gouernm en t a nd Order in g th ereof a n d of th e People I n
h a bit in g or w h o sh a l l I n h a bit t h e sam e a nd for t h e n ecessa ry sup

port a n d Defen ce of t h e Governm en t t h ereof .

JOH N ADAMS , NOVANGLUS , No . VI I I , 1774 (Adam s , Works , IV ,

Wh en a subject left t h e kingdom by t h e kin g
’

s perm ission , a nd

i f t h e n a t ion d id n ot rem on stra te a ga inst it , by t h e n a t ion ’

s per

m ission too , a t lea st con n iva n ce , h e ca rr ied with h im , a s a m a n , a l l

t h e r igh ts of n a ture. H is a llegia n ce bound h im to th e king , a nd

en t it led h im to protect ion . But h ow ? Not in Fra n ce ; th e King of

Engla nd w as n ot bound to protect h im in Fran ce . Nor in Am er ica .

Nor in t h e dom in ions of Louis. Nor of Sa ssa cus , or Ma ssa ch uset ts.

He h ad a r igh t to protect ion a nd t h e l ibert ies of En gla nd , upon
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2 I b. 170. Th e condit ion of Ch a n cery jurisd ict ion in th e Provin ce
of Massach uset ts Bay is t h us expressed in

“
th e opin ion of a grea t

lawyer in t h e Colon ies,
" quoted by Governor Pown a ll , wh ose term

o f office in tervened between t h e decision of McNea l v. Brideoa k,

ubi supra a nd th e a rgum en t upon th e Writs of Assista nce
Th ere is no Court of Ch a n cery in th e ch a rter govern

m en ts of New Engla nd , n or a ny court vested with power to deter
m in e causes in equity , save on ly t h a t th e j ust ices of t h e in fer ior
court a nd t h e just ices of t h e superior court respect ively h a ve power
to give rel ief on m ortgages, bonds , a n d oth er pen a lt ies con t a in ed
in deeds. I n a l l oth er ch a n cery a nd equ itable m a tters, both t h e

Crown a nd th e subject a re with out red ress. Th is in t roduced a

pract ice of pet it ion ing th e legisla t ive courts for rel ief , a nd prom p ted
th ose courts to in terpose t h eir a uth or ity. Th ese pet it ions becom in g
n um erous, in order to give t h e grea ter despa tch to such busin ess ,
t h e legisla t ive courts t ra n sa cted such business by orders or resolves ,
with out t h e solem n ity of pa ssing a cts for such purposes ; a nd h a ve
furth er extended th is power by resolves a nd orders beyond wh a t a

Court of Ch a n cery ever a ttempted to decree , even to th e suspend in g
Of publ ic laws ; wh ich orders or resolves a re n ot sen t h om e for t h e

roya l a ssen t .

" Adm in istra t ion of t h e Colon ies (3d ed .) 81 , 82 .

Th e jur isd ict ion men t ioned by Governor Pown a l l w a s con ferred
by Prov . Sts. 10 W. 3 ; 12 An n e ; 5 G. 1 ; 8 G . 2 ; Anc . Ch a rt . 325,

326, 401 , 402 , 424, 501 . And see 4 Da ne Ab . 243 ° 6 l b. 398

7 I b. 516 , 518 ; 2 Amer . Jurist , 361 , 362 ; Wash burn s Jud . Hist .

Ma ss. 158 , 167. Governor Bern a rd , in h is a n swer on th e 5th o f

Septem ber , 1763 , to th e
“Quer ies proposed by t h e Lords Com

m ission ers of Trade a nd Pla n ta t ion s,
”
for a copy of wh ich

, t aken
from t h e MSS . in t h e Kin g

’

s Libra ry , t h e writer is indebted to Mr .

George Ba n croft , says : I t m igh t h ave been m ade a quest ion
wh et h er t h e Governor of t h is Provin ce h a s not t h e power of Ch a n
cel lor del ivered to h im wit h t h e Grea t Sea l , as well a s oth er Roya l
Govern ors ; but it is im pra ct icable to set up such a cla im n ow ,

a fter a n on -usage of 70 yea rs, a n d a fter severa l Govern ors h ave , in

eff ect , d iscla imed it , by con sen t in g to bills for establ ish ing a Court
of Ch a n cery , wh ich h ave been d isa l lowed a t h om e . A Court o f

Ch a n cery is very m uch wa n ted h ere , m a ny causes of con sequence
frequen t ly h appen ing , in wh ich n o redress is to be h ad for wa n t of
a Court of Equ ity. I am in cl in ed to th in k th a t i f a com pla in a n t
in a m a t ter of equity a rising wit h in th is Provin ce sh ould file h is

bi l l in t h e Court of Ch a n cery in Engla nd , suggest ing th ere w a s
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n o Provin cia l Court in wh ich h e could be rel ieved , t h a t t h e bi l l
would be ret a in ed , in th e sam e m a n ner a s I suppose a l ibel in t h e

h igh Court o f Adm ira lty wou ld be a dm it ted ,
i f t h ere w a s n o in ferior

court of Adm ira lty in t h e Provin ce , un less it w as used on ly to en force
t h e n ecessity of est a bl ish in g a Provincia l Court of Equ ity .

WHARTON v . M ORR IS , SUPREME COURT OF PE NNSYL VANIA
,

1785 ( 1 Da l l .
M’

K ea n , Ch ief Just ice , del ivered a circum sta n t ia l a nd lea rn ed

ch a rge to t h e Jury . He sa id , t h a t t h e wa n t O f a Cour t wit h equi
ta ble powers , l ike t h ose of t h e Ch a n cery in En gla nd , h a d lon g been
felt in Pen n sylva n ia . T h e in st itut ion of such a Court , h e observed ,

h a d on ce been a git a ted h ere ; but t h e h ouses of Assem bly , a n te

ceden t to t h e revolut ion , successfu l ly Opposed it ; beca use t h ey
were a ppreh en sive o f en crea sin g , by t h a t m ea n s , th e power a nd

in fluen ce of t h e Govern or , w h o cla im ed it a s a r igh t to be Ch a n
cel lor . F or t h is rea son ,

m a ny in con ven iences h ave been suffered .

No adequa te rem edy is provided for a brea ch of t rust ; n o rel ief ca n
be obta in ed in ca ses of coven a n ts wit h a pen a lty , etc . Th is defect
o f jurisd ict ion h a s n ecessa ri ly obl iged t h e Court upon such occa

sion s , to refer t h e quest ion to t h e Jury , under a n equ it a ble a nd

con scien t ious in terpret a t ion of t h e agreem en t o f t h e pa rt ies ; a n d

it is upon t h a t ground , t h e Jury m ust con sider a n d decide th e

presen t ca se.

STORY , COMME NTARIE S ON TH E CONSTITUT ION OF THE UNITE D
STATE S , 147— 152 , 156, 157 .

§ 147. Pla n ta t ion s or colon ies in d ista n t coun t r ies a re eit h er
such a s a re a cquired by occupyin g a nd peoplin g deser t a n d un cu lt i

va ted region s by em igra t ion s from t h e m ot h er coun try , orsuch a s ,

bein g a lready cu lt iva ted a nd orga n ized , a re a cquired by con quest
or cession under t rea t ies. Th ere is, h owever , a d ifference between

t h ese t w o species of colon ies in respect to t h e laws by wh ich t h ey
a re governed , a t lea st a ccord in g to t h e jurispruden ce of th e comm on

la w . I f a n un in h a bited coun try is d iscovered a nd p la n ted by
Br it ish subject s , t h e Engl ish laws a re sa id to be imm ed ia tely in
force t h ere ; for t h e la w is th e birt h r igh t of every subject . So t h a t

wh erever t h ey go t h ey ca rry t h eir laws with th em ; a nd th e n ew

found coun try is governed by t h em .

148. Th is proposit ion , h owever , t h ough la id down in such

gen era l term s by very h igh a uth or ity , requires m a ny l im it a t ion s ,
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a nd is to be understood wit h m a n y restr ict ion s . Such colon ists do
n ot ca rry with t h em th e wh o le body of t h e En glish laws , a s t h ey
th en exist ; for m a ny of t h em m ust , from t h e n a ture of t h e ca se ,
be wh o l ly in appl ica ble to t h eir situa t ion , a nd in con sisten t with
t h eir com fort a nd prosper ity . Th ere is , t h erefore , th is n ecessa ry
l im it a t ion im pl ied , t h a t t h ey ca rry with t h em a l l th e la w s appl icable

'

to t h eir situa t ion , a nd n ot repugn a n t to t h e loca l a n d pol it ica l
circum st a n ces in wh ich t h ey a re pla ced .

149. Even a s t h us st a ted , t h e proposit ion is ful l of va guen ess
a n d perplexity ; for it m ust st i l l rem a in a quest ion of in trin sic
d ifficu lty to say wh a t laws a re or a re n ot appl ica ble to t h eir situa
t ion ; a n d wh et h er t h ey a re bound by a presen t st a te of t h in gs, or
a re a t l iberty to apply t h e laws in future by a dopt ion ,

a s t h e growth
or in terests of th e colon y m ay d icta te. Th e En gl ish ru les O f

in h er it a n ce , a nd of protect ion from person a l in jur ies , t h e r igh ts
secured by Ma gn a Ch a r ta , a n d t h e rem ed ia l course in t h e adm in is

t ra t ion o f just ice , a re exam ples a s c lea r perh a ps a s a n y wh ich ca n

be st a ted a s presum pt ively a dopted , or appl ica ble . And yet in

th e in fa n cy o f a colon y som e o f t h ese very r igh ts a nd pr ivileges
a nd rem ed ies a nd ru les m ay be in fa ct in appl ica ble , or in con ven ien t
a nd im po l it ic . I t is n ot perh a ps ea sy to set t le wh a t pa rt s of t h e

En gl ish laws a re or a re n ot in force in a ny such colon y , un t il eit h er
by usa ge or jud icia l determ in a t ion t h ey h ave been recogn ized a s

o f a bsolute force .

150. I n respect to con quered a n d ceded coun tr ies , wh ich h ave
a lrea dy laws o f t h eir ow n , a d ifferen t ru le preva i ls. I n such ca ses

t h e crown h a s a r igh t to a broga te t h e form er laws a nd in st itute
n ew on es. But un t il such n ew laws a re prom u lga ted , t h e old laws
a n d custom s o f t h e coun t ry rem a in in fu l l force , un less so fa r a s

t h ey a re con tra ry to our religion , or en a ct a nyt h in g t h a t is m a lum

in se,
‘ for in a l l such pla ces th e laws of t h e con quer in g or a cqu ir in g

coun t ry sh a l l preva il . Th is qua lifica t ion of t h e ru le a rises from
t h e presum pt ion t h a t t h e crown cou ld n ever in tend to sa n ct ion
laws con tra ry to religion or soun d m ora ls. But a lt h ough t h e

king h a s t h us th e power to ch a n ge t h e laws of ceded a nd con quered
coun tr ies , t h e power is n ot un lim ited . His legisla t ion is sub

ord in a te to th e a ut h or ity of Pa r l iam en t . He ca n n ot m a ke a ny

n ew ch a n ge con t ra ry to fundam en t a l pr in ciples ; h e ca n n ot exem pt
a n in h a bita n t from t h a t pa rt icu la r dom in ion , a s for in st a n ce from
th e laws of trade , or from t h e power of Pa r l iam en t ; a nd h e ca n n ot

give h im pr ivi leges exc lusive of ot h er subjects.
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2 . SOURCES AND FORMS

KE NT , COMME NTAR IE S , I , 472 .

Th e comm on la w , so fa r a s it is a pplica ble to our situa t ion a nd

governm en t , h a s been recogn ized a nd adopted , a s on e en t ire system ,

by t h e con st itut ion s of Ma ssa ch uset t s, New York , New Jersey , a n d
Ma ryla nd . I t h a s been a ssum ed by t h e courts of just ice , or de

cla red by st a tute ,
with t h e l ike m od ifica t ion s, a s t h e la w of t h e la nd

in every st a te . I t w a s im ported by our colon ia l a n cestors, a s fa r a s
it w a s appl ica ble , a nd w a s sa nct ion ed by roya l ch a rters a nd colon ia l
st a tutes. I t is a lso t h e est ablish ed doct r in e , t h a t Engl ish st a tutes ,

passed before t h e em igra t ion of our a n cestors , a nd appl ica ble to our

situa t ion , a nd in am endm en t of t h e la w , const itute a pa rt of t h e

comm on la w o f t h is coun t ry .

Th e best eviden ce of t h e comm on la w is to be found in t h e de

cision s o f t h e cour ts o f just ice , con ta in ed in n um erous volum es o f

report s , a n d in t h e trea t ises a nd d igests of lea rn ed m en , wh ich h ave
been m u lt iplying from t h e ea r l iest per iods of t h e En gl ish h istory
down t o t h e presen t t im e . Th e reports of jud icia l decision s con

t a in t h e m ost cert a in evidence , a nd t h e m ost a ut h or it a t ive a ndpre

cise a ppl ica t ion of t h e ru les of t h e comm on la w . Adjudged ca ses
becom e preceden ts for future ca ses rest in g upon a n a logous fa ct s ,
a nd brough t wit h in t h e sam e rea son ; a nd t h e dil igence o f coun sel ,

a n d t h e la bor of judges, a re con sta n t ly requ ired , in t h e study of t h e
reports, in order to understa nd a ccura tely t h eir im port , a n d t h e

pr in ciples t h ey est a bl ish . But to a t t a in a com peten t kn owledge of
t h e comm on la w in a l l it s bra n ch es h a s n ow becom e a very ser ious
undert a kin g , a nd it requ ires steady a nd la st in g persevera n ce , in

con sequen ce of t h e n um ber of books wh ich beset a nd en cum ber t h e
pa t h of t h e studen t .

WILLIAMS v . M ILE S , SUPREME COURT OF NE BRASKA , 1903 (68

Neb . 463 ,

Poun d C . : Wh a t is t h e m ea n in g Of th e term comm on la w of

En gla n d , a s used in ch a pter 15a , Com p . S t . 1901 ? Does it m ea n

th e comm on la w a s it stood a t t h e t im e of t h e Decla ra t ion of Inde

penden ce , or a s it stood wh en our st a tute w a s en a cted , or a re w e

to underst a nd t h e comm on - law system , in its en t irety , in clud ing a l l
jud icia l im provem en ts a nd m odifica t ion s in t h is coun try a nd in E n g
la n d , to t h e presen t t im e , so fa r a s a ppl icable to our cond it ion s? We

ca n n ot t h in k , a nd w e do n ot bel ieve t h is court h a s ever understood ,
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t h a t t h e Legisla ture in tended to petr ify t h e comm on la w , a s em

bod ied in jud icia l decision s a t a ny one t im e , a nd set it up in such

in flexible form a s a ru le of decision . Th e t h eory of our system is

t h a t t h e la w consist s , n ot in t h e a ctua l ru les en forced by decision s
of t h e courts a t a ny on e t ime , but t h e pr in cip les from wh ich t h ose
rules fl ow ; t h a t o ld prin ciples a re applied to n ew ca ses , a n d t h e

rules resu lt ing from such a pplica t ion a re m od ified from t im e to

t im e a s
’

ch a n ged cond it ion s a nd n ew sta tes of fa ct require . Ren s

sela er Gla ss Fa ctory v . Reid , 5 Cow . 587 .

“We m ay look to Am er i
can a s wel l a s En gl ish books a nd to America n a s well a s En glish
jur ists , to a scert a in wh a t th is la w is , for n eit h er t h e Opin ion s n or

preceden ts of judges ca n be sa id , with str ict propriety , to be t h e

la w . Th ey a re on ly eviden ce of la w . Forbes v . Sca n n ell , 13 Ca l .

242
, 286 . On t h is ground it w a s h eld in Sayw a rd v . Ca rlson , 1

Wa sh . St . 29, 23 Pa c . 830 , t h a t a st a tutory provision in Wa sh in g
ton m akin g t h e comm on la w of En gla nd t h e rule of decision in a ll

courts did n ot con fine t h e courts to th e decisions of t h e En gl ish
courts, a nd of th ose Am er ica n courts wh ich h ave fo l lowed t h em

closely , for th e in terpret a t ion of t h e law . Such h a s been t h e under

sta nd ing Of t h is court from t h e begin n in g . Wh a t Sir Freder ick
Pol lock h a s ca l led

“
t h e imm em or ia l a nd yet fresh ly gr owing fabr ic

of t h e comm on la w is to be our guide , n ot t h e decision s of a ny

pa rt icu la r courts a t a n y pa r t icula r per iod . Th e term
“
comm on

la w of En gla nd ,

”
a s used in t h e sta tute , refers to t h a t g en era l

system of la w wh ich preva ils in Engla nd , a nd in m ost of th e Un ited
Sta tes by der iva t ion from En gla nd , a s d ist in guish ed from t h e

Rom a n or civil la w system , wh ich w as in force in t h is terr itory prior
to t h e Louisia n a purch a se . Hen ce t h e sta tute does not requ ire
ad h eren ce to t h e decision s of t h e English comm on —la w courts pr ior
to t h e Revolut ion , in case t h is court con siders subsequen t decision s ,

eit h er in Engla nd or Am er ica , bet ter exposit ion s of t h e gen era l

pr in cip les of t h a t system .

1

VAN NE SS v . PACARD , SUPREME COURT OF THE UNITE D STATE S ,
1829 (2 Pet .

Story , J .

: T h e comm on la w of Engla nd is n ot to be ta ken

in a l l respects to be th a t of Am erica . Our a n cestors brough t wit h

t h em its genera l pr in cip les , a nd cla imed it a s t h eir birt h r igh t : but
th ey brough t with . t h em a nd adopted on ly t h a t port ion wh ich w a s

1 See Pope, E ngl ish Common La w in th e Un ited Sta tes, 24 Ha rv. La w Rev. 6 .
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a ppl ica ble to th eir situa t ion . Th ere could be l it t le or n o rea son for

doubt in g t h a t th e genera l doctr in e a s to t h ings a n n exed to t h e free
h old , so fa r a s it respects h eirs a nd executors , w a s adopted by t h em .

Th e quest ion cou ld a r ise on ly between d ifferen t c la im a n ts under t h e

sam e a n cestor , a n d n o gen era l pol icy cou ld be subserved by wit h
drawing from t h e h eir t h ose t h in gs wh ich h is a n cestor h ad ch osen

to leave a n n exed to t h e in h er ita nce. But between la nd lord a nd

ten a n t it is n ot so clea r th a t t h e r igid ru le of th e comm on la w , a t

lea st a s it is expounded in 3 Ea st , 38 , w as so a pplica ble to t h eir
situa t ion a s to give r ise to n ecessa ry presum pt ion in it s favor . Th e

coun try w a s a wi lderness , a nd t h e un iversa l po l icy w a s to procure
its cult iva t ion a nd im provem en t . Th e own er o f t h e so il a s wel l a s
th e publ ic h ad every m ot ive to encoura ge t h e ten a n t to devote h im
self to a gr icu lture a n d to favor a ny erect ion wh ich sh ou ld a id th is
result ; yet , in t h e com pa ra t ive poverty of t h e coun try , w h a t ten a n t

cou ld a ff ord to erect fixtures o f m uch expen se ; or va lue , i f h e w a s to

lose h is wh ole in terest t h erein , by t h e very a ct of erect ion ? H is

ca bin or log h ut , h owever n ecessa ry for a ny im provem en t of t h e

soil , wou ld cease to be h is t h e m om en t it w a s fin ish ed . I t m igh t ,
t h erefore , deserve con sidera t ion wh eth er , in ca se t h e doctr ine were
n ot previously adopted in a st a te by som e a ut h or it a t ive pra ct ice or

a d jud ica t ion , it ough t to be a ssum ed by th is court a s a pa rt o f

th e jur ispruden ce of such sta te , upon t h e m ere foot ing of its existen ce
in t h e comm on la w . At presen t it is un n ecessa ry to say m ore t h a n

t h a t w e give n o Opin ion on t h is quest ion . Th e ca se wh ich h a s been
a rgued a t t h e ba r m ay wel l be d isposed of with out a ny d iscussion
of it .

ME NG v . COFF E E , SUPREME COURT OF NE BRASKA ,
1903 (67 Neb .

500 ,

Pound , C . : Not on ly sh ou ld th e in appl icabil ity of a com

m on - la w rule be genera l , extend ing to t h e wh ole , or t h e grea ter

pa rt of t h e sta te , or a t lea st to a n a rea capa ble of defin ite jud icia l
a scerta inm en t , to just i fy th e courts in d isrega rd in g such ru le , but

w e th in k , in view of t h e ea se wit h wh ich legisla t ive a ltera t ion a nd

am endm en t m ay be h ad , t h e power to decla re establ ish ed doctr in es
of t h e comm on la w in appl ica ble sh ould be used som ewh a t spar
in gly . I n th e wh ole course of decision s in Nebraska ,

from th e terri
toria l courts to th e presen t , t h is power h a s been exerc ised bu t t h ree
t im es : (1 ) With referen ce to trespa ss upon wild la nds by ca t t le

(Dela n ey v . E rrickson , 10 Neb . 492 , 6 N . W . 600 , 35 Am . Rep.
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removed , w e h ad a complete sta tutory system of conveya n cing ,

a nd in t h e a bsen ce of t h e sta tute of ch a ritable uses , t h ere were st il l
t h e genera l equ itable powers of t h e court of ch a n cery exist in g
a n terior to t h a t sta tute. But wh ile in t h ose ca ses a sin gle rule ,

pa rt of n o genera l system of modern appl ica t ion w a s
’

rejected ,

h ere t h e rules a ssa iled a re results o f a genera l doct rine a nd pa rt of
a com plete system , a nd to overth row t h em wou ld leave th e wh ole
body o f th e la w of wa ters un set t led a nd conq ed . Th e subject
ca l ls for legisla t ive , n o t for jud icia l , a ct ion .

POWELL v . BRANDON , SUPREME COURT OF M ISS ISS IPPI , 1852

(24 Miss . 343 ,

Yerger , J. : Th e a rgum en t h a s frequen t ly been u rged , by t h ose
w h o a ssign a feuda l origin to t h e rule , t h a t in a sm uch a s t h e feuda l
system h a s been a bol ish ed , t h e reason for t h e rule h a s cea sed ; a nd ,

t h erefore , t h e rule itself sh ould be a broga ted . However cogen t
t h is a rgum en t m ay be wh en a ddressed to t h e legisla ture , yet courts

o f just ice ca n not so fa r recogn ize its poten cy a s to m a ke it t h e ba sis
of t h eir decision s. Wh enever a prin ciple of t h e common la w h a s

been on ce clea rly a nd unquest ion a bly recogn ized a n d est a bl ish ed ,

t h e courts o f t h e coun t ry m ust en force it , un t i l it be repea led by
t h e legisla ture , a s long a s t h ere is a subjecf—m a t ter for t h e prin ciple
to opera te upon ; a nd t h is , too , a lth ough th e rea son , in t h e Opin ion
of t h e court , wh ich induced its origin a l establ ish m en t , m ay h ave
cea sed to exist . Th is w e con ceive to be t h e establ ish ed doctrin e o f

t h e courts of t h is co un try , in every Sta te wh ere t h e prin ciples of

t h e common la w preva il . Were it o th erwise , t h e rules of la w w ould

be a s fluctua t in g a nd un set t led a s t h e opin ion s o f t h e d ifferen t judges
adm in isterin g t h em m igh t h appen to d i ffer in rela t ion to t h e exist
en ce of su fficien t a nd va l id rea son s for m a in ta in in g a n d uph old ing
t h em . Wh a tever m a y h ave been t h e origin a l reason for t h e com

m on la w ru le , t h a t a lega l t it le to rea l esta te ca n on ly be conveyed by
deed sea led a nd del ivered , or wh a tever rea son m ay h ave existed
origin a l ly for t h e d ist in ct ion between sea led a nd un sea led in stru~

m en ts a nd con t ra cts , it would be d ifficult to a ssign a ny oth er a t t h is
d ay.

for t h eir m a in ten a n ce , t h a n th e fa ct t h a t t h ey a re lon g a nd wel l
set t led ru les Of t h e common la w . Th e same rem a rk m ay be pred i
ca ted of m a ny o t h er fixed a nd posit ive regu la t ion s of t h e comm on

la w , wh ose va l id ity n o one d isputes or con t roverts. And h en ce it is ,
th a t t h e courts of every Sta te in t h e Un ion , wh ere th e common la w
con st itutes a pa rt o f t h eir jud icia l system , governed by such
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con sidera t ion s , h ave decla red t h e existen ce of t h e rule in Sh el ley ’

s

ca se , a nd h ave en forced it a s r igorously a s a ny oth er wel l set t led
prin ciple o f t h a t la w ; a nd w e a re of opin ion , t h a t in common with
th e oth er prin ciples of t h e common la w , t h a t ru le con st itutes a

pa rt of t h e jud icia l system Of t h is Sta te , a nd m ust be en forced ,

un less it h a s been repea led by som e sta tutory provision .

VIDAL v . GIRARD , SUPREME COUR T OF THE UNITE D STATE S ,
1844 (2 How .

Story , J . : I t is a lso sa id , a nd t ru ly , t h a t t h e Ch rist ia n
rel igion is a pa rt o f t h e comm on la w o f Pen n sylva n ia . Bu t t h is
proposit ion is to be received with its a ppropria te qua lifica t ion s , a nd
in con nect ion wit h th e bil l of righ ts o f t h a t St a te , a s found in its
Con st itut ion of Governmen t . Th e Con st itut ion of 1790 (a nd t h e

l ike provision wil l , in substa n ce , be found in t h e Con st itut ion of

1776 , a nd in t h e exist ing Con st itut ion o f 1838) expressly decla res,
Th a t a l l m en h ave a n a tura l a nd in defea sible r igh t to worsh ip
Alm igh ty God a ccord ing to t h e d icta tes of t h eir ow n con scien ces ;
n o m a n ca n of righ t be com pel led to a t tend , erect , o r support a ny
pla ce of worsh ip , or to m a in ta in a n y m in ist ry a ga in st h is con sen t ;

n o h um a n a uth or ity ca n , in a ny ca se wh a tever , con tro l or in terfere
with t h e r igh ts o f con scien ce ; a n d n o preferen ce Sh a l l ever be given
by la w to a ny rel igious esta bl ish m en ts or m odes of worsh ip .

”
La n

gua ge m ore com preh en sive for t h e com plete protect ion of every
va riety of religious opin ion cou ld sca rcely be used ; a nd it m ust h ave
been in ten ded to extend equa l ly to a l l sects , wh eth er t h ey bel ieved
in Ch r ist ia n ity or n ot , a nd wh et h er th ey were Jews or in fidels. So

th a t w e a re compelled to a dm it t h a t a lt h ough Ch rist ia n ity be a pa rt
of t h e comm on la w of th e Sta te , yet it is so in th is qua l ified sen se ,

t h a t its d ivine origin a nd t ruth a re adm it ted , a n d th erefore it is n ot
to be m a l iciously a nd open ly reviled a nd bla sph emed a ga in st , to t h e
a n noya n ce of bel ievers or t h e in jury of t h e publ ic . Such w a s th e

doct rin e of t h e Suprem e Court o f Pen n sylva n ia in Updegrafi
r
v.

Th e Common w ea lth (1 1 Serg . Rawle ,

BLOOM v . RICHARDS , SUPREME COURT OF OH IO , 1853 (2 Oh io
St .

Th urm a n , J But were it o th erwise , were such a con tra ct
vo id by th e comm on la w of En gla nd , it wou ld n ot n ecessa r ily fol low
th a t it is void in Oh io . Th e En gl ish common la w , SO fa r a s it is

rea son a b le in itsel f , su ita b le to t h e cond it ion a nd busin ess of our
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people , a nd con sisten t with t h e let ter a nd spir it of our federa l and
sta te con st itut ion s a nd sta tutes, h a s been a nd is fol lowed by our

courts, a nd m ay be sa id to con st itute a pa rt of th e common law of

Oh io . But Wh erever it h a s been found wa n t ing in eith er of th ese
requ isites, our courts h ave not h esita ted to modi fy it to suit our
circum sta n ces, or if n ecessa ry , to wh ol ly depa rt from it . Lessee of
Lindsley v. Coa tes, 1 Oh io , 243 ; O . C . 1 16. Ch rist ia n ity , th en ,

bein g pa rt of th e common la w of Engla nd , th ere w a s some, t h ough

a n in sufficien t , founda t ion for th e saying of Ch ief Just ice Best
a bove quoted . But th e Con stitut ion of Oh io h aving decla red

“
th a t

a l l men h ave n a tura l a nd indefeas ible r igh t to worsh ip Alm igh ty
God a ccording to th e d ict a tes of con scien ce th a t no h uma n a uth or

ity ca n , in a ny case wh a tever , con t ro l or in terfere with th e righ ts
of con scien ce ; th a t no ma n sh a l l be com pel led to a ttend , erect , or
support a ny pla ce of worsh ip , or to m a in ta in a ny m in istry , a ga inst
h is con sent ; and th a t no preferen ce sh a l l ever be given , by la w ,

to any rel igious society , or m ode of worsh ip , a nd n o religious test
sh a l l be required , a s a qua l ifica t ion to a ny office of trust or profit ,

"

it follows th a t neith er Ch rist ia n ity , n or a ny oth er system of religion ,

is a pa rt of th e la w of th is sta te . We somet imes h ea r it sa id th a t
a l l religion s a re tolera ted in Oh io ; but th e expression is not strict ly
a ccura te — m uch less a ccura te is it to say , th a t one rel igion is a

pa rt of our la w , a nd a l l ot h ers on ly to lera ted : I t is not by mere

tolera t ion t h a t every ind ividua l h ere is prot ected in h is belief or

d isbelief. He reposes n ot upon th e len ien cy of governmen t , or

th e libera lity o f a ny cla ss or sect o f m en , but upon h is n a tura l

indefea sible r igh ts of con scien ce , w h ich , .
in th e la nguage of th e con

stitution , a re beyond th e con trol or in terferen ce of a ny h uma n

a uth ority. We h ave n o un ion of ch urch a nd sta te, n or h as our

governmen t ever been vested with a uth ority to en force a ny

rel igious observa n ce , simply beca use it is rel igious.

ZE I SWE I SS v. JAME S , SUPREME COURT OF PENNSYLVANIA , 1870

(63 Pa . St .

Th e wi ll in quest ion con t a in ed t h e following provision : Im

m ed ia tely a fter th e dea t h of both my sa id grand-n ieces, th en it

is my wi ll th a t my rea l esta te a foresa id sh a l l go to and be h eld

in fee simple by t h e In fidel Society in Ph iladelph ia , h erea fter

to be in corpora ted , a nd to be h eld and disposed of by th em

for th e purpose of bu ild in g a h a l l for t h e free discussion of religion .

po l it ics, et c .

”
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of t h e Commonwea lth : Updegraph v . Th e Common w ea lth , 1 1 S .

R . 394 ; Vida l v . Glm rd
’

s E xecution , 2 Howa rd (U . S .) 198. I
ca n con ceive of n ot h in g so l ikely so sure , indeed , to produce t h ese
con sequen ces , a s a h a l l desecra ted in perpetuity for t h e free d iscus
sion of rel igion ,

pol it ics, et celera , un der th e d irect ion a nd a dm in
istra tion of a society of infidels. Indeed , I w ou ld go furth er , a nd
adopt t h e sen t imen t a nd la nguage of —Mr . Just ice Dun ca n in t h e
ca se just referred to : “

I t wou ld prove a n ursery of vice , a sch ool
of prepa ra t ion to qua l ify young men for th e ga l lows a nd youn g
wom en for t h e brot h el , a nd th ere is n ot a scept ic of decen t
ma n ners a nd good m ora ls w h o wou ld n ot con sider such a de

ba t ing club a s a comm on n u isa n ce a n d d isgra ce to t h e city .

”

Judgm en t a ffirm ed .

BLACKSTONE , COMME NTAR IE S , I , 82.

Th e ca n on la w is a body of Rom a n ecclesia st ica l la w , rela t ive to
such m a t ters a s t h a t ch urch eith er h a s , or preten ds to h ave , th e

proper ju r isd ict ion over . Th is is com piled from t h e opin ion s o f t h e
a n cien t La t in fa t h ers , t h e decrees of gen era l coun cils , a nd t h e de

creta l epist les a nd bul ls of th e h o ly see ; a l l wh ich lay in t h e sam e

d isorder a nd con fusion a s t h e Rom a n civil la w , t il l , a bout t h e yea r
1 151 , on e Gra t ia n , a n I ta l ia n m on k , a n im a ted by th e d iscovery of

Just in ia n ’

s pa ndects , reduced th e ecclesia st ica l con st itut ion s a lso

in to som e meth od , in t h ree books , wh ich h e en t it led Con cordia D is
corda n tfl um Ca n on nm , but wh ich a re genera l ly known by th e n am e

of D ecretnm Gra tia n 'l . Th ese rea ch ed a s low a s th e t im e of pope
Alexa nder I I I . Th e subsequen t pa pa l decrees , to t h e pon t ifica te o f

G’

regory IX . , were publ ish ed in m uch t h e sam e m et h od , un der t h e

a uspices of th a t pope , a bout t h e yea r 1230 , in five books, en t i t led
Decreta lta Gregorii Non i. A sixth book w a s added by Bon i fa ce
VI I I . a bout th e yea r 1298, wh ich is ca l led Sextus Decreta lium .

Th e C lem en t ine con st itut ion s, or decrees of Clem en t V. ,
were in

l ike m a n ner a uth en t ica ted in 1317 , by h is successor Joh n XXI I .
,

w h o a lso publish ed twen ty const itut ion s of h is ow n ,
ca l led t h e

Extravaga n tes J oa n n is, a ll wh ich in some m ea sure a n swer to th e

n ovels of t h e civil la w . To t h ese h ave been S in ce added some de

crees of la ter popes , in five books , ca l led E xtrava ga n tes Commun es :

a nd a l l t h ese togeth er , Gra tian
’

s decree , Gregory
’

s decreta ls , t h e
sixth decreta l , t h e C lemen t ine con st itut ion s , a nd th e ext ravagan ts
of Joh n a nd h is successors, form t h e corpusj uris ca non ici , or body of
t h e Rom a n ca non la w .



SOURCES AND FORMS 279

Besides th ese pon tifica l co l lect ion s , wh ich , during t h e t imes of

popery , w ere received a s a ut h en t ic in t h is isla nd , a s wel l a s in
oth er pa rts of Ch ristendom , t h ere is a lso a kind o f n a t ion a l ca n on
la w , com posed of lega tine a nd provin cia l con st itut ions, a nd a dapted
on ly to th e exigen cies of t h is ch u rch a nd kingdom . Th e lega t ine
con st itut ion s were ecclesia stica l laws , ena cted in n a t ion a l syn ods
h eld un der th e ca rdin a ls Oth o a nd Oth obon , lega tes from pope
Gregory IX . a nd pope C lemen t IV . in th e reign of king Hen ry
about th e yea rs 1220 a nd 1268. Th e provin cia l con st itut ion s a re

pr in cipa l ly t h e decrees of provin cia l synods, h eld under d ivers
a rch bish ops of Ca n terbury , from Steph en La ngton , in t h e reign o f

Hen ry I I I . , to Hen ry Ch ich ele , in t h e reign of Hen ry V. ; a nd

a dopted a lso by t h e provin ce o f York in t h e reign of Hen ry VI .
At th e d awn of th e Reform a t ion , in t h e reign of King Hen ry VI I I . ,
it w a s en a cted in pa rl iamen t t h a t a review sh ould be h ad of t h e

ca n on l a w ; a nd t i l l such review sh ou ld be m ade , a ll ca nons , con

stitut ion s , ordin an ces, a nd syn oda ls provin cia l , being t h en a lready
m ade , a nd n ot repugn a n t to t h e la w of th e la nd or t h e kin g

’

s pre

roga t ive , sh ould st il l be used a nd executed . And , a s n o such
review h a s yet been perfected , upon t h is sta tute n ow depen ds t h e
aut h or ity of th e ca non la w in Engla nd .

As for t h e can ons en a cted by t h e clergy under James I . in t h e

yea r 1603 , a nd n ever con firm ed in pa r l iamen t , it h a s been solem n ly
ad judged upon th e prin ciples o f la w a nd t h e con st itut ion , t h a t wh ere

t h ey a re n ot merely decla ra tory of t h e a n cien t ca non la w , but a re

in troductory of new regula t ion s , t h ey do n ot bind t h e la ity , wh a t

ever rega rd t h e clergy m ay th in k proper to pay th em .

Th ere a re four species of courts in wh ich th e civi l a nd ca n on laws

a re perm it ted , under differen t rest r ict ions, to be used : 1 . Th e

cour ts of t h e a rch bish ops a nd bish ops, a nd t h eir der iva t ive o fficers

usua l ly ca lled in our la w courts Ch r ist ia n , curia e Ch ristia n ila tis , or

t h e ecclesia st ica l courts. 2 . T h e m il ita ry courts. 3 . Th e cour ts of

adm ira lty. 4. Th e courts of t h e tw o un iversit ies. I n a l l , t h eir

recept ion in genera l , a nd t h e d ifferen t degrees of th a t recept ion , a re

groun ded en t irely upon custom s corrobora ted in t h e la t ter in sta n ce
by a ct o f par liamen t , ra t ifying t h ose ch a rters wh ich con firm t h e

custom a ry la w of th e un iversit ies. Th e m ore m inute con sidera t ion

of t h ese w il l fa l l proper ly under th a t pa rt of th ese comm en t a r ies
wh ich trea ts of th e j ur isd ict ion o f courts. I t wi l l suffice a t presen t

to rem a rk a few pa rt iculars rela t ive to th em a l l , wh ich m ay serve

t o in cu lca te m ore strongly t h e doctr ine la id down con cern ing t h em .
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1 . And , first , t h e courts of comm on la w h ave t h e superin tenden cy
over t h ese courts ; to keep t h em wit h in t h eir jur isd ict ion s , to
determ ine wh erein t h ey exceed t h em , to restra in a nd proh ibit such
excess , and in ca se of con tum a cy , to pun ish th e officer w h o

executes , a nd in som e ca ses t h e judge w h o en forces , t h e sen ten ce

so decla red to be il lega l .
2. Th e comm on la w h a s reserved to itself t h e exposit ion of a l l

such a cts of pa r liam en t a s con cern eith er t h e exten t of t h ese courts,
or t h e m a tters depend in g before t h em . And th erefore, if t h ese
courts eith er refuse to a l low t h ese acts of pa r l iam en t , or wil l
expound t h em in a n y oth er sen se th a n wh a t t h e common la w puts
upon t h em , t h e king

’

s courts a t Westm in ster wil l gr a n t proh ibit ion s
to restra in a nd con trol t h em .

3 . An appea l l ies from a l l t h ese courts to t h e kin g , in th e last

resort ; wh ich proves t h a t th e jurisd ict ion exercised in th em is

derived from t h e crown of En gla nd , a nd not from a ny foreign
poten ta te , or in t r in sic a uth or ity of t h eir ow n. And , from t h ese

t h ree stron g m a rks a nd en signs of superiority , it a ppea rs beyond a

doubt t h a t t h e c ivil a nd ca n on laws, th ough adm it ted in som e ca ses

by custom in som e courts , a re on ly subord in a te , a nd leges sub

gra oiom
'

lege; a nd t h a t , t h us adm it ted , restra in ed , a ltered , n ew

m odel led , a nd am ended , t h ey a re by n o m ea n s wit h us a d ist in ct
independen t species of laws , but a re in fer ior bra n ch es of t h e cus

tom a ry or unwr it ten laws of Engla nd , proper ly ca lled t h e kin g
’

s

ecclesia st ica l , th e kin g
'

s m ilita ry , t h e king
'

s m a r it im e , or th e king
’

s

a ca dem ica l laws.

CRUMP v. MORGAN , SUPREME COURT OF NORTH CAROLINA ,
1843 (3 Ired . Eq .

Ruffin , J.

’ Aga in it w a s sa id , th a t th ese a re th e adjudi
ca t ion s oi t h e ecclesia st ica l courts , a nd a re founded , n ot on th e

comm on la w , but on th e ca n on a nd civi l laws , a nd t h erefore not

en t it led to respect h ere . But it is a n en t ire m ista ke to say , t h a t t h e

ca n on a nd civil laws , a s adm in istered in th e ecclesia st ica l courts of
En gla nd , a re not pa rts of t h e comm on la w . Judge B la ckstone , fo l

lowing Lord Ha le , cla sses t h em am ong t h e un w r itten laws of En g
la nd a nd a s pa rts of t h e common la w , wh ich , by custom , a re adopted
a nd used in pecul ia r jur isd ict ion s : 1 Bl . Com . 79 ; Ha le

’

s Hist .

Corn . L . 27 , 32. Th ey were brough t h ere by our a n cestors a s pa rt
of th e comm on la w , a nd h ave been adopted a nd used h ere in a l l

cases to wh ich t h ey were applica ble , a nd wh enever t h ere h a s been
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in stead of bein g comm it ted to t h e comm on la w courts , w a s exercised
by t h eir spir itua l or ecclesia st ica l courts. Under t h e adm in istra t ion
of t h ose courts, for a long per iod of t im e , th e pr in ciples a nd pra ct ice

govern ing t h is h ea d of th eir jur isd ict ion , r ipened in to a set t led

cou rse a n d body o f jur ispruden ce , l ike t h a t of t h e courts of ch a n
cery a nd a dm ira lty , a nd con st ituted , with t h ose system s , a pa rt of

t h e gen era l la w of t h e rea lm , a nd in t h e broad a nd en la rged use

of t h e term , a pa rt of t h e comm on la w of t h e la nd , a nd w a s so h eld

by t h e courts of t h a t coun try .

Th is coun t ry h aving been set t led by co lon ies from t h a t , under th e

gen era l a ut h or ity of its governmen t , a nd rem a in ing for m a n y yea rs
a pa rt of its dom in ion , became a nd rem a ined subject a nd en t it led to
th e genera l laws o f th e governm en t , a nd t h ey becam e equa l ly t h e

l aws of t h is coun try , except a s fa r a s th ey were in appl ica ble to t h e

n ew rela t ion a nd cond it ion of th ings. Th is w e underst a nd to be

wel l set t led , bot h by jud icia l decision a nd t h e a ut h or ity of em inen t
la w writers. But if t h is were n ot so , t h e adopt ion of t h e common

la w of Engla n d , by t h e legisla ture of t h e sta te , w a s a n adopt ion of

t h e wh ole body of th e la w of t h a t coun t ry (a side from t h eir pa r l ia
m en t a ry legisla t ion ,) a nd in cluded th ose prin ciples of la w adm in
istered by th e courts

-

Of ch a n cery a nd adm ira lty , a nd t h e ecclesi

a st ica l courts , (so fa r a s t h e same were appl ica ble to our loca l situa
t ion a nd circum sta n ces, a nd n ot repugn a n t to our con st itut ion a nd

laws) a s well a s th a t port ion of t h eir laws adm in istered by t h e

ord in a ry a nd comm on t ribun a ls .

As t h e jur isd ict ion in Engla nd w a s exclusively comm it ted to t h e

spir itua l courts, a nd h ad n ever been exercised by t h e ord in a ry la w
courts , t h e same could n ot be exercised by th e court s of la w in t h is
coun try , un t il it w a s vested in th em by t h e la w -m a kin g power . AS

w e h ave n ever h ad a ny ecclesia st ica l courts in th is coun try , w h o

cou ld execute t h is bra n ch of t h e la w , it w a s in a beya n ce un t i l som e

tribun a l w a s proper ly clot h ed with jur isd ict ion over it , or rested in

t h e legisla ture. I t w a s proba bly on th is ground t h a t t h e legisl a tures
of t h e sta tes proceeded in gra n t ing d ivorces , a s m a ny of t h em did ,

in form er t im es. Wh en th e legisla tures esta bl ish a tr ibun a l to exer

cise t h is jur isd ict ion , or invest it in a ny of t h e a lready est a blish ed
court s , such tr ibun a l becom es en t it led , a nd it is th eir duty ,

to exer

cise it , a ccord in g to th e gen era l pr in ciples of t h e comm on la w of th e

subject , a n d t h e pra ct ice of t h e En gl ish courts , so fa r a s th ey a re

suited to our con d it ion a nd t h e gen era l spir it of our laws , or a re

m od ified or l im ited by our sta tute.
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Such h a s been h eld to be t h e effect o f a crea t ion of a court of

ch a n cery , or givin g equity jurisd ict ion , eith er tot a l or pa rt ia l , to a

cou rt of la w , by t h e legisla ture . Such jur isd ict ion is t o ”

be exer

cised a ccord ing to th e genera l prin ciples a nd pra ct ice of t h e ch a n

cery courts of t h e m oth er coun t ry .

Th e un i form a nd set t led pra ct ice in t h e ecclesia st ica l courts o f
En gla nd , in t h is cla ss o f ca ses , is to requ ire a m ed ica l exam in a t ion ,

a n d to com pel t h e pa rty to subm it to it , i f h e wil l n ot do so volun

ta rily . Norton v . Seton , 1 E n g . E cc . Rep . 384 ; Briggs v . Morgan ,

I d . 408 . I n t h e la st ca se , Lord Stowel l sta tes t h e rea son a nd

founda t ion of t h e ru le :
“
I t h a s been sa id t h a t t h e mea n s resorted

to for proo f on t h ese occa sion s , a re offensive to n a tura l m odesty ;
but n a ture h a s provided n o oth er m ea n s , a nd w e m ust be under t h e

n ecessity of sa yin g t h a t a l l rel ief sh a l l be den ied , or of a pplyin g t h e
m ea n s with in our power . Th e court m ust n ot sa cr ifice just ice to

n o t ion s of delica cy of its ow n .

”

Upon a ut h ority a n d rea son , w e a re clea r ly sa t isfied th a t th e power
exists in t h e court to com pel such exam in a t ion , a lt h ough t h e sta tute

does n ot provide for it .

NASH v . HARR INGTON , SUPREME COURT OF VE RMONT , 1826

(2 Aiken ,

Hutch in son , J .

‘ We a re d riven , th en , to th e quest ion ,

wi ll th e court h ere adopt th e ru les of t h e la w m erch a n t , touch in g
t h e n ecessity of dem a nd upon t h e m a ker , a nd n ot ice ba ck to t h e

indorser , in order to ch a rge h im , a s t h e sam e a re kn own in E n g
la nd ? Th e court see n o rea son w h y t h ey sh ou ld n ot , wh ere t h e cir

cum sta n ces of t h e pa rt ies do n ot render th em in appl ica ble . Wh ere
t h e la w in En gla nd requ ires n ot ice to be given ba ck on t h e same day ,

if t h e fa ci lit ies o f dem a n d a nd n ot ice ba ck a re th e same h ere ,

t h ere is n o rea son w h y th e ru le sh ou ld n ot be th e sam e . Th e

la w m erch an t is a pa rt of th e comm on la w o f En gla nd , a nd a s such

is a dopted by st a tute h ere , so fa r a s it is a ppl ica b le to our loca l
situa t ion a n d circum sta n ces , a nd is n ot repugn a n t to t h e con st itu

t ion , or a ny a ct of t h e legisla ture of t h is sta te . And so fa r , th e courts
o f t h is st a te a re bound to recogn ize it .
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THE PAQUE TE HABANA
,
SUPREME COURT OF THE UNITED STATE S ,

1900 (175 U . S .

Gray , J In terna t iona l la w is pa rt o f our la w , a nd m ust
be a scerta ined a nd adm in istered by th e courts of just ice of

appropria te jurisd ict ion a s often a squest ions of righ t depend ing upon
it a re duly presen ted for th eir determ in a t ion . For t h is purpose , wh ere
th ere is n o t rea ty a nd n o con tro l l ing execut ive or legisla t ive a ct or

jud icia l decision , resort must be h ad to th e customs a nd usa ges of

civil ized n a t ions, a nd , a s eviden ce of th ese , to th e works of jurists
a nd commen ta tors w h o by yea rs o f la bor , resea rch , a nd experien ce
h ave m ade th emselves peculia rly well a cquain ted with th e subjects
of wh ich th ey trea t . Such works a re resorted to by jud icia l
t ribun a ls , not for th e specula t ion s of th eir a uth ors con cern ing
wh a t t h e la w ough t to be , but for trustworth y eviden ce of

wh a t t h e la w rea l ly is. Hilton v . Guyot, 159 U . S . 1 13 , 163 , 164 ,

214 , 215 .

PATTE RSON v . WINN , SUPREME COURT OF THE UNITE D STATE S ,
1831 (5 Pet .

Story , J We th in k it clea r t h a t by t h e comm on l a w ,

a s h eld for a long period , a n exemp lifica tion of a public gra n t under
th e grea t sea l is adm issible in eviden ce a s bein g record proo f of a s
h igh a n a ture a s t h e origin a l . I t is a recogn it ion in t h e most

solem n form by t h e governmen t itself of t h e va l id ity of its ow n

gra n t , under its ow n sea l , a nd im ports a bso lute verity a s m a tter

of record .

Th e a uth orit ies c ited a t t h e ba r ful ly sust a in t h is doctrin e,
Th ere w a s, in form er t imes, a tech nica l d ist in ct ion exist in g on t h is
subject wh ich deserves n ot ice . As eviden ce , such exemplifica t ions

of let ters pa ten t seem to h ave been gen era l ly deemed adm issible.

But wh ere , in plead ing , a profert w a s m ade o f th e let ters pa ten t ,
th ere , upon th e prin ciples of p leadin g , th e origin a l under t h e grea t
sea l w a s required to be produced : for a profert could n ot be o f a ny
copy or exemplifica t ion . I t w a s to cure t h is d ifficulty t h a t t h e

sta tutes of 3 Edw . VI . , ch . 4 , a nd 13 El iz . , ch . 6 ,
were pa ssed , by

wh ich pa ten tees a nd a ll cla im in g under th em were en abled to m ake
t it le in pleading by sh owing forth a n exem plifica tion of t h e let ters

pa ten t , a s i f t h e origin a l were pleaded a nd set forth . Th ese st a tutes

being pa ssed before th e em igra t ion of our a n cestors, being a ppl ica ble
to our situa t ion , a nd in amendmen t of th e la w ,

constitute a pa rt of
our common la w .
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gen era l ity of ca ses, but n ot on e in tended to apply a lwa ys a nd to a l l

ca ses or to a ll sta tutes wh ich m ay h ave been so en a cted , with out
rega rd to a ny oth er fa cts or“circum sta n ces. Th e fundamen ta l idea
represen ted by th e ru le a nd Upon wh ich it is ba sed is, t h a t t h ose
sta tutes wh ich were so en a cted a nd w h ich w ere su ited to t h e cond i
t ion a nd circum sta n ces o f our colon ia l a n cestors , h a d been received ,

a cted upon a nd ra t ified by th em a s pa rt of t h e jurispruden ce a nd

laws of t h e colon ies before th e sepa ra t ion from t h e moth er coun t ry ,
a nd wh ich , upon t h e sepa ra t ion , t h e colon ists took with th em a s t h e

st il l con t inu in g la w , except wh ere subsequen t ly repea led or mod i
h ed by posit ive legisla t ive en a ctmen t . Th is view of t h e rea son s

a nd grounds of th e ru le wou ld seem to exclude t h e sta tute in ques
t ion from t h e opera t ion of it , sin ce th e sam e w a s ena cted on th e

very eve of t h e revo lut ion , a nd a t a t ime w h en w e kn ow our a n ces

tors, in th eir colon ia l st a te , cou ld n ot h ave becom e fam i l ia r with ,

or h ave ra t ified or adopted it , a nd a t a t im e , too , w h en , a s h istory
sh ows , a l l or n ea r ly a ll respect for Brit ish sovereign ty a nd Br it ish
laws or a cts of pa r l iam en t th en bein g pa ssed , w a s wel l n igh ext in ct
t h rough out t h e colon ies. Th a t our a n cestors d id n ot , a nd cou ld n ot

h ave a dopted a n d a cted upon th is st a tute a s pa rt of th eir laws
before t h eir independen ce , is , t h erefore , very certa in . I t is cert a in
from a con sidera t ion of th e t im e a nd Circum sta n ces un der wh ich th e
sta tute w a s en a cted , a nd a lso from a con sidera t ion o f th e la w a s w e

kn ow it to h ave been con sta n t ly understood a nd adm in istered in
t h is coun try sin ce t h e revolut ion . As to th e sta tu te of An n e , w e

know th a t it , with t h e con struct ion previously supposed to h ave been

put upon it , h a s been gen era l ly understood a n d rega rded as con st i
tut ing a ru le o f our common la w , beca use it h a s been expressly so

a d judged in som e ca ses , a nd beca use in a l l t h e h istory a nd records
of our jud icia l proceed in gs t h ere exists n ot a preceden t , un der cir

cum sta n ces wh ere th ere m igh t h ave been th ousa nds , o f a n a ct ion or

recovery con t ra ry to t h e provisions of th a t sta tute a s t h e sam e is

a l leged to h a ve been understood in Engla nd a nd w a s doubt less
understood in t h e colon ies before th e revolut ion took pla ce . But

a s to t h is sta tu te of Geo . I I I . , t h e h istory of our la w sh ows clea rly
a n d beyond t h e possibil ity of quest ion or doubt , th a t it never h a s
been so understood or a ppl ied by t h e courts of th is coun try . Th e

ca ses a re most n um erous , a nd to be found in th e courts of a lmost

every st a te of th e Un ion , a s wel l a s in t h e federa l courts , w h ere
a ct ion s h ave been m a in ta in ed a nd recover ies h ad a ga in st proprietors
a nd occupa n ts, on wh ose la n d or esta te fires h ave been negl igen t ly
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set
, or n egl igen t ly perm it ted to begin or sprea d , so a s to extend to

a nd con sum e , or ca use in jury to , t h e property o f ot h ers . I n such
ca ses I t h a s been inva ria b ly h eld t h a t t h e n egl igen t pa rty is

a n swera ble in d am a ge for t h e losses of t h ird person s so ca used

a n d susta in ed .

KRE ITZ v . BE HRE NSME YER , SUPREME COURT OF ILLINO IS , 1894

I t is con ceded th a t n o sta tute exists in t h is
st a te decla r in g t h e r igh ts o f a de j ure officer to recover from a de

f a cto o fficer t h e sa la ry pa id such def a cto officer , w h o h a s d isch a rged
th e dut ies of t h e office under a w ron gful or m ista ken purpose .

Th ere is n o legisla t ion on th a t subject in t h is sta te . Th e r igh t o f
recovery , i f it exists , depends , t h erefore , on t h e prin ciples o f t h e

com mon la w . Th e comm on la w is a system of elemen ta ry rules a nd
o f genera l jud icia l decla ra t ion s o f pr in ciples , wh ich a re con tin ua l ly
expa nd in g wit h t h e progress of society , ada pt in g th em selves to t h e

gradua l ch a n ges of t ra de , com m erce , a rts, inven t ion s , a nd t h e

exigen cies a nd usages o f t h e coun t ry . Jud icia l decision s of com

mon - la w courts a re th e most a uth orita t ive eviden ce o f wh a t con

stitutes t h e comm on law . By ch a pter 28 , Sta rr C . St a t . t h e

comm on la w of Engla nd is decla red in force in th is sta te . By refer
en ce to t h e decision s of t h e comm on -la w courts of Engla nd , t h e

comm on la w of t h a t coun t ry is to be found . An exam in a t ion of

t h e decision s o f t h e courts o f t h a t coun t ry sh ows a un iform decla ra
t ion of t h e prin ciple t h a t a de j ure officer h a s a righ t of a ct ion to

recover aga in st a n officer de f a cto by rea son o f t h e in t rusion o f th e

la t ter in to h is office , a nd h is receipt of t h e emolumen ts t h ereof .
Among ot h ers , th e fo l lowin g opin ion s o f Engl ish courts m ay be

referred to a s susta in ing t h is r igh t of recovery : Va ux v . J efieren , 2

Dyer , 1 14 ; -A rris v . Sta kely , 2 Mod . 260 ; Lee v . D ra ke, 2 Sa lk . 468 ;

Webb’

s Ca se, 8 Coke ,
45 . By t h e adopt ion of t h e common la w o f

Engla nd , t h e prin ciple a n noun ced in t h ese ca ses w a s adopted a s t h e

la w of t h is sta te , for th e prin ciple is of a genera l na ture , a nd appli

ca ble to our con st itut ion . On t h e ba sis of a sound public pol icy ,

t h e prin cip le commends itself , for t h e rea son t h a t one would be less

l ia b le to usurp or wron gful ly reta in a publ ic office , a nd defea t th e
wi l l of th e people or th e a ppoin t in g power , a s loss would result

from wrongful reten t ion or usurpa t ion of a n office . Th e quest ion

h a s frequen t ly been before t h e courts of th e d ifferen t st a tes a n d of

t h e Un ited Sta tes , a nd th e grea t weigh t o f a uth ority susta in s th e
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doct rine of th e common la w , a s sh own by th e opin ion s of t h e judges
in differen t sta tes ; a nd in most of th e sta tes t h ese a re ba sed on th e

common law , with out reference to a ny st a tute .

CATH CART v . ROBINSON ,
SUPREME COURT OF THE UNITE D

STATE S , 1831 (5 Pet .

M a rsh a ll , C . J .

‘ Th is being a volun t a ry conveya n ce , is,

a t t h is day , h eld by t h e courts of En gla nd to be a bsolutely void
under t h e sta tute of 27 El izabeth , aga in st a subsequen t purch a ser .

even a lth ough h e purch a sed with n ot ice . (1 Mad . Ch . 271 , 18 Ves.

1 10 ; 2 Taun ton , Th eir decision s do not m a in t a in th a t a

tran sa ct ion va l id a t t h e t ime is. rendered inva l id by t h e subsequen t
a ct of th e pa rty . Th ey do n ot m a in t a in th a t th e Ch a ra cter of th e
t ran sa ct ion is ch a nged , but th a t test im ony a fterwa rds furn ish ed m ay

prove its rea l ch a ra cter . Th e subsequen t sa le of t h e proper ty is
ca rried ba ck to t h e deed of sett lemen t , a nd con sidered a s proving
t h a t deed to h ave been executed with a fraudu len t in ten t to deceive
a subsequen t purch a ser .

Th e sta tute o f El izabeth is in force in t h is d ist rict . Th e rule

wh ich h a s been un iform ly observed by th is court in con st ru in g
sta tutes is to adopt th e construct ion m ade by t h e courts of t h e

coun try by wh ose Legisla ture t h e st a tute w as en a cted . Th is ru le

m ay be suscept ible of some m od ifica t ion , wh en a ppl ied to Br it ish
sta tutes wh ich a re adopted in a ny of th ese Sta tes. By adopt in g
th em t h ey become our ow n as en t irely a s if t h ey h ad been en a cted
by t h e Legisla tu re of t h e Sta te . Th e received con struct ion in

En gland a t t h e t ime th ey a re adm it ted to opera te in t h is coun t ry
indeed , to th e t ime of our sepa ra t ion from t h e Brit ish em pire
m a y very properly be con sidered a s a ccompa nyin g t h e st a tutes

t h em selves , a nd form ing a n in tegra l pa rt of t h em . But h owever
w e m ay respect subsequen t decisions , a nd certa in ly th ey a re en t it led
to grea t respect , w e do n ot adm it th eir a bsolute aut h ority . I f th e
Engl ish courts va ry th eir construct ion of a sta tute w h ich is comm on

to th e tw o coun tries, w e do n ot h old ourselves bound to fluctua te
with th em .

At th e commen cemen t of th e America n Revolut ion t h e con strue
t ion of th e sta tute of 27 Elizabeth seems n ot to h ave been sett led .

Th e lea n ing of th e courts towa rds th e opin ion th a t every volun t a ry
set t lem en t would be deemed void a s to a subsequen t purch aser w a s
very st rong , a nd few ca ses a re to be found in wh ich such convey
a n ce h as been susta ined . But t h ese decisions seem to h ave been
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Th is bein g th e ca se , a nd th e code n ot prescribin g t h e meth od to

be pursued wh ere a defen da n t a sks a ffirm a t ive rel ief from a co

defenda n t , except t h a t a judgmen t giving a ffirm a t ive rel ief m ay be

rendered in such ca ses (Wa gn . Sta t . 1051 , 2) w e m ust look to a

certa in exten t to th e ru les of p lead ing a nd pra ct ice adopted by
courts of ch a n cery

MATHEWSON v. PH OE NIX IRON FOUNDRY , UNITE D STATE S
C IRCUIT COURT ,

Dist rict of Rh ode Isla nd , 1884 (20 Fed .

Rep .

Co l t , J . But it is sa id t h a t comm on - la w m a rria ges were
n ever con sidered va l id in Rh ode Isla nd . Th e quest ion h a s n ot been
pa ssed upon by t h e sta te court . Th e a rgumen t is ba sed upon t h e

h istory o f legisla t ion upon t h e subject , a n d especia l ly upon th e o lder

sta tutes . Th e ea r l iest sta tute rela t in g to m a rriage w a s pa ssed a t

th e first session of th e genera l a ssem bly ever h eld in Rh ode Isla nd ,

in 1647 , a nd it provided t h a t n o oth er m a rriages sh ou ld be h eld la w
fu l except t h ose con t ra cted a ccord in g to t h e form of t h e sta tute .

Th e a ct decla res :
“
No con t ra ct or a greem en t between a m a n a n d wom a n to ow n e

ea ch oth er a s m a n a nd wife sh a l l be own ed from h en cefort h t h rew
out t h e wh ole co lon ie a s a lawful m a rria ge , n or th e ch ildren or issue
so com in g toget h er to be legit im a te o r la w fu l lie begot ten , bu t such
a s a re in t h e first p la ce wit h t h e pa ren ts , t h en order ly publ ish ed in
t w o severa l l m eet ings of t h e town sm en , a nd la st ly con firmed before
t h e h ead officer of t h e town , a nd en tered in to t h e town e clerk's
booke .

Th en fo l lows a pen a lty a ga in st t h ose goin g con t ra ry to t h e

presen t ord in a n ce .

"
1 Col . Rec . 187.

By a ct o f Ma rch 17 , 1656 , pa rt ies were requ ired to publ ish t h eir
in ten t ion o f m a rr ia ge , a nd object ion to such m a rria ge m igh t be
h ea rd before tw o m agistra tes , wh en , i f d isa l lowed , it w a s referred
to t h e

“

genera l court of t rya l ls.

”
I d . 330 .

Th e a ct of May 3 , 1665 , a fter condem n in g t h e loose observa n ce
of t h e sta tute of 1647 , orders th a t a ct a nd subsequen t a cts to be
pun ctua l ly observed , a nd in flicts a n add it ion a l pen a lty o f forn ica
t ion on person s w h o sh ou ld presume to m a rry oth erwise , or l ive
togeth er a s m a n a n d w ife . Th e a ct t h en proceeds expressly to va l

ida te t h e rela t ion s of a ll such t h en l iving wit h in t h e co lon y “
t h a t

a re reputed to l ive togeth er a s m a n a nd w i fe by t h e common obser

va t ion or a ccoun t of th eir n eigh borh ood .

”
2 Col . Rec . 104 .
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By t h e a ct of 1 701 it w a s ordered t h a t a l l m a rria ges t ake pla ce
a fter duepubl ica t ion of in ten t ion s , etc . , a nd a fin e w a s im posed on o f fi
cers presum in g to jo in person s in m a rria ge wit h out such pub l ica t ion
except in g t h ose m a r r ied a ccord in g to t h e laws , custom s a nd cere
m on ies of t h e ch urch of En g la n d a n d Qua kers. Th e except ion
w a s a fterw a rds extended to Jews. Th is a ct w a s en tit led

,

“
An a ct

for preven t in g cla n dest ine m a rria ges ,
”
a n d t h is same t it le w e find

in t h e severa l subsequen t revision s of t h e st a tutes un t i l th e revision
o f 1 857. 3 Co l . Rec . 435 ; Pub . Laws , 1663— 1745 , p . 30 ; Digest of
1767 , pp . 172— 175.

By a ct of Decem ber , 1733 , set t led m in isters a n d elders of every
den om in a t ion were a uth orized to jo in person s in m a rr ia ge a fter due
pub l ica t ion a nd upon receivin g cert ifica te . Th ey were requ ired to
keep a nd return to t h e town clerk a record t h ereo f for regist ry , a nd

a fin e w a s im posed upon t h em for m a rryin g with out publ ica t ion . 4

Co l . Rec . p . 490 ; Pub . Laws 1663- 1745 , p . 176.

I t is cla im ed t h a t t h ese en a ctm en ts a re con trol lin g ,
a n d th a t t h ey

sh ow t h a t comm on -la w m a rria ges w ere n ever recogn ized in Rh ode
Isla nd . Th e comm on la w h a s a lwa ys existed in Rh ode Isla n d ,

except so fa r a s m od ified or ch a n ged by st a tute . T h is is true o f

m a rr ia ge , a s wel l a s ot h er subjects. Th e legisla ture m ay h ave seen

fit in ea rly t im es to do a w ay en t irely with t h e comm on la w , a nd to

m a ke m a rria ge i l lega l u n less it con form ed to th e sta tu tory regula

t ion s . But i f t h e legisla ture h a d a t a ny t im e repea led a l l st a tu tes

on t h e subjects, t h e common la w wou ld h ave been revived . An d ,

in so fa r a s t h e legisla ture h a s seen fit to ch a n ge t h e st a tu te , to m a ke

it less rest rict ive by n ot decla r in g a l l oth er m a rria ges il lega l , a s in

t h e ea r l iest en a ctm en ts , in so fa r it h a s restored t h e comm on - la w

r igh t . I f
, upon a proper con st ruct ion of th e st a tute in force , w e

fin d t h e comm on —la w r igh t is n ot den ied , t h en it st il l exists , th ough

it m a y n ot h ave existed un der form er a nd d ifferen t st a tutes. Um

less t h e sta tute under con sidera t ion , upon a proper con struct ion ,

proh ibits m a rriages per verba de pra esen ti , w e do n ot th in k w e

sh ou ld ,
by im pl ica t ion der ived from old st a tutes, decide a ga in st t h eir

va l id ity . To m a ke m a rriages vo id a nd ch ild ren i l legit im a te , by
imp l ica t ion , is a serious t h in g . Beca use , under ea rl ier st a tutes, a

m a rr iage n ot m ade in con form ity t h erewit h , m ay h ave been inva l id ,

w e do n ot feel wa rra n ted in im plying th a t such is t h e proper in ter

pret a t ion of t h e st a tute of 1857. We t h in k it sa fer to h old th a t in

m od i fying t h e term s of th e sta tute , t h e legisla ture in tended to m od

ify t h e la w ; a n d , a s w e h ave before sa id , our con clusion is th a t t h e
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st a tute of 1857 does n ot m a ke a m a rria ge per verba de pra esen ti ,
or a t comm on la w , vo id ; t h is bein g th e con struct ion pu t upon sim i
la r sta tutes in m ost of t h e st a tes , a nd I n th e Suprem e Court o f th e
Un ited Sta tes.

UNITED STATE S v . ARRE DONDO , SUPREME COURT OF THE UNITE D
STATE S , 1832 (6 Pet .

Ba ldwin , J . : Th ere is a n oth er source o f la w in a l l gov

ernm en ts usa ge , custom , wh ich is a lwa ys presum ed to be a dopted
wit h t h e con sen t of t h ose w h o h ave been a ffected by it . I n E ng

l a nd , a nd in t h e St a tes o f t h is Un ion wh ich h ave n o writ ten con st i
t ut ion , it is t h e suprem e la w ; a lways deem ed to h ave h ad it s or igin
in a n a ct of a St a te Legisla ture o f com peten t power to m a ke it va l id
a nd bind in g , or a n a ct o f Pa r l iam en t ; wh ich , represen t ing a l l t h e

in h a bit a n t s o f t h e kin gdom , a ct s with t h e con sen t of a l l , exercises

t h e power o f a l l , a nd its a cts becom e bin d in g by t h e a ut h or ity of a l l .

(2 Co . In st . 58 ; Wil ls , So it is con sidered in t h e St a tes a n d

by t h is court . (3 Da l l . 400 ; 2 Peters , 656 ,
A gen era l custom is a genera l la w , a nd form s th e la w of a con

t ra ct on t h e subject -m a t ter ; t h ough a t va r ia n ce wit h its term s , it

en ters in to a nd con trols its st ipu la t ion s a s a n a ct of Pa r l iam en t or

St a te Legisla ture. Th e cou rt n ot on ly m ay , but a re bound to n ot ice
a n d respect usa ge a n d gen era l custom s a s th e l a w of t h e la nd equa l ly
with t h e wr it ten la w , a n d , wh en clea rly proved , t h ey wil l con t rol t h e

gen era l la w ; t h is n ecessa r ily fo l lows from its presum ed or ig in a n

a ct o f Pa r l iam en t or a legisla t ive a ct . Such w ould be our du ty
under t h e secon d sect ion of t h e Act of 1824 , t h ough its usages a nd

custom s were n ot expressly n am ed a s a pa rt of t h e laws or ord i
n a n ces of Spa in . Th e first sect ion of t h a t a ct , givin g t h e r igh t to
cla im a n ts of la nd under t it les derived from Spa in to in st itute t h is
proceed in g for t h e purpose o f a scert a in ing t h eir va l id ity a nd jur is
d ict ion to t h e court to h ea r a nd determ in e a l l cla im s to la nd wh ich
were protected a nd secured by t h e t rea ty , a nd wh ich m igh t h ave
been perfected in to a lega l t it le under a nd in con form ity to t h e laws ,
usa ges a nd custom s of Spa in , m akes a c la im founded on th em on e

of t h e ca ses expressly provided for . We ca n not impute to Con

gress t h e in ten t ion to n ot on ly a ut h or ize t h is court , but to require it
to t a ke jur isd ict ion of such a ca se, a nd to h ea r a nd determ ine such
a cla im a ccordin g to t h e prin ciples of just ice ; by such a solemn

m ockery o f it a s would be evin ced by exclud in g from our con sider
a t ion usages a nd custom s (wh ich a re th e la w of every governm en t )
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wh ich in crea sed its popu la t ion with in t h ree or four yea rs from a few

t h ousa nd to severa l h un dred t h ousa nd . Th e la n ds in wh ich t h e

precious m et a ls were found belon ged to th e Un ited St a tes , a nd were
un surveyed , a nd n ot open , by la w , to occupa t ion a nd set t lem en t .

Lit t le w a s known of th em furth er t h a n t h a t th ey were situa ted in
t h e Sierra Nevada m oun t a in s. In to t h ese m oun ta in s t h e em igra n ts
in va st n um bers penet ra ted , occupyin g t h e ravines , gu lch es , a nd

canons , a nd probing t h e ea rth in a ll d irect ion s for th e precious
m eta ls. Wh erever t h ey wen t , th ey ca rried with th em t h a t love of

order a nd system a nd of fa ir dea lin g wh ich a re t h e prom inen t
ch a ra cterist ics of our people . I n every d istrict wh ich t h ey occu

pied t h ey fram ed certa in rules for t h eir governm en t , by wh ich th e
exten t of ground th ey cou ld severa lly h old for m in ing w a s design a ted ,

t h eir possessory righ t to such ground secured a nd en forced , a nd

con tests between t h em eit h er a voided or determ in ed . Th ese rules

bore a m a rked sim ila rity , va rying in th e severa l d ist ricts on ly a ccord
in g to th e exten t a nd ch a ra cter of th e m ines ; d ist in ct provision s
being m a de for d i fferen t kinds of m in ing , such a s pla cer m in ing ,

qua rtz m in in g , a nd m in in g in dri fts or tun n els . Th ey a l l recog
n ized d iscovery , fol lowed by a ppropria t ion , a s t h e founda t ion o f th e

possessor ’

s t it le , a nd developm en t by working a s t h e cond i t ion of its

reten t ion . And t h ey were so fram ed a s to secure to a l l comers ,

with in pra ct ica ble l im its , a bsolute equa l ity o f r igh t a nd privilege
in workin g t h e m in es. Not h in g bu t such equa l ity wou ld h ave been
tolera ted by t h e m in ers , w h o were emph a t ica l ly t h e la w —m a kers,
a s respects m in ing , upon t h e publ ic la nds in t h e Sta te . Th e first
a ppropria tor w a s everyw h ere h eld to h ave ,

with in certa in wel l
defin ed l im its, a bet ter r igh t th a n ot h ers to t h e cla im s ta ken up ;

a nd in a l l con t roversies , except a s a ga in st t h e governm en t , h e w a s

rega rded a s t h e origin a l owner , from wh om t it le w a s to be t ra ced .

But t h e m ines could n ot be worked with out wa ter . With out wa ter
th e gold wou ld rem a in forever buried in th e ea rt h or rock . To ca rry
wa ter to m in ing loca l it ies , wh en t h ey were n ot on t h e ba n ks of a

st ream or lake , becam e , t h erefore , a n im porta n t a nd n ecessa ry
business in ca rrying on m in ing . Here , a lso , th e first a ppropria tor
o f wa ter to be conveyed to such loca lit ies for m in ing or o th er ben e
ficia l purposes , w a s recogn ized a s h aving , to t h e exten t of a ctua l

use, t h e bet ter righ t . Th e doct rines of th e comm on la w respect ing
th e righ ts of ripa ria n owners were n ot con sidered a s appl ica ble,

or on ly in a very l im ited degree , to th e cond it ion of m in ers in t h e

moun ta ins. Th e wa ters of rivers a nd la kes were con sequen t ly
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ca rr ied grea t d ist a n ces in d itch es a nd fl um es , con structed with
va st la bor a nd enorm ous expen d itures of m on ey , a lon g th e sides of
m oun t a in s a nd th rough canons a nd ravin es , to supply commun i
t ies enga ged ih m in ing , a s wel l a s for agricu lturists a nd ord in a ry
con sum pt ion . Num erous regula t ion s were adopted , or a ssum ed

to exist , from t h eir obvious justness , for t h e security of t h ese d itch es
a nd fl um es , a nd th e protect ion of r igh ts t o wa ter , n ot on ly between
d iff eren t a ppropria tors , bu t between t h em a nd t h e h o lders of

m in in g cla im s. Th ese regu la t ions a nd customs were appea led to

in con t roversies in t h e St a te courts , a nd received t h eir sa n ct ion ;
a nd proper t ies to t h e va lue of m a n y m il l ion s rested upon t h em .

For eigh teen yea rs — from 1848 to 1866 — t h e regu la t ion s a nd

custom s of m in ers , a s en forced a nd m oulded by t h e cour ts a nd sa n c
tion ed by t h e legisla t ion o f t h e Sta te , con st ituted t h e la w govern
in g property in m in es a n d in wa ter on t h e publ ic m inera l la nds.

Un t i l 1866 ,
n o legisla tion w a s h a d lookin g to a sa le of t h e m in era l

la nds . Th e policy o f t h e coun try h ad previously been , a s sh own by
t h e legisla t ion o f Con gress, to exempt such la nds from sa le . I n

t h a t yea r t h e a ct , th e n in t h sect ion o f wh ich w e h ave quoted , w a s

pa ssed . I n t h e first sect ion it w a s decla red th a t t h e m in era l la nds
of t h e Un ited Sta tes were free a nd open to explora t ion a nd occupa
t ion by c it izen s of t h e Un ited Sta tes , a nd th ose w h o h ad decla red

t h eir in ten t ion to become cit izen s , subject to such regu la t ion s a s

m igh t be prescribed by law a nd t h e loca l custom s or ru les of m in ers
in t h e severa l m in in g d ist ricts , so fa r a s th e sam e were not in con

fl ict w ith t h e laws of t h e Un ited Sta tes. I n o t h er sect ion s it pro
vided for a cqu irin g th e t it le of t h e Un ited Sta tes to cla im s in vein s
or lodes o f qua rtz bea ring gold , silver , Cin n a ba r , or copper , t h e
possessory r igh t to wh ich h ad been previously a cqu ired under t h e

custom s a nd ru les of m in ers. I n no provision of t h e a ct w a s a ny

in ten t ion m a n i fested to in terfere with th e possessory righ ts previ
ously a cqu ired , or wh ich m igh t be a fterwa rds a cquired ; t h e in ten t ion
expressed w a s to secure t h em by a pa ten t from t h e governmen t .

Th e sen a tor o f Nevada , Hon . Wil l iam M . Stewa rt , t h e aut h or o f

t h e a ct , in advoca t in g its pa ssage in t h e Sen a te , spoke in h igh pra ise
o f t h e regula t ion s a nd custom s o f m iners , a nd portra yed in glowin g
la n gua ge t h e w onderfu l results t h a t h ad followed th e system of

free m in ing wh ich h ad preva iled with t h e ta cit con sen t of th e gov
ernm en t . Th e legisla ture o f Ca l iforn ia , h e sa id , h ad wisely decla red

t h a t th e rules a nd regu la t ions o f m in ers Sh ould be received in evi

den ce in a l l con troversies respect in g m in in g cla im s , a nd , wh en n o t
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in con flict with t h e Const itut ion or laws of t h e Sta te or of t h e

Un ited Sta tes, sh ould govern t h eir determ in a t ion : a nd a series of

wise jud icia l decision s h ad mou lded t h ese regu la t ion s and custom s

in to a compreh en sive system of common la w , em bra cing n ot on ly
m in ing la w , properly speaking , but a lso regula t in g t h e use of wa ter
for m in ing purposes.

”
Th e m in er ’

s la w , h e added , w a s a pa rt o f

th e m in er ’

s n a ture . He h ad m ade it , a nd h e trusted it a nd obeyed
it . He h ad given th e h onest to i l of h is l i fe to d iscover w ea lth ,

wh ich ,wh en found , w a s protected by n o h igh er la w t h a n t h a t en a cted
by h im self , under t h e im pl ied sa n ction of a just and gen erous

governmen t . And th e a ct proposed con t in ued t h e system of free
m in ing , h old ing th e m in era l la nds open to explora t ion a n d occu

pa tion , subject to legisla t ion by Con gress a nd to loca l ru les. I t

m erely recogn ized th e obliga t ion of th e governmen t to respect
priva te r igh ts wh ich h ad grown up under its t a cit con sen t and

approva l . I t proposed n o new system , but sa n ct ioned , regu la ted ,

a nd con firmed a system a lready establ ish ed , to wh ich t h e peop le
were a t ta ch ed . Con g . Globe , l st Sess. , 39th Con g . , pa rt iv . , pp .

3225— 3228.

Th ese sta tem en ts of t h e a uth or o f th e a ct in advoca t ing its a dop
t ion ca n n ot , o f course , con t ro l its con struct ion , wh ere t h ere is doubt
a s to its m ea n ing ; but t h ey sh ow t h e cond it ion of m in ing property
on t h e publ ic la nds of t h e Un ited Sta tes , a nd t h e ten ure by wh ich
it w a s h eld by m iners in t h e a bsen ce of legisla t ion on th e subject ,
a nd th us serve to ind ica te th e proba ble in ten t ion of Con gress in
t h e pa ssa ge of t h e a ct .

Wh ilst a cknowledging th e gen era l wisdom of t h e regu la t ion s of

m iners , a s sa n ct ioned by t h e Sta te a nd m oulded by its court s , a n d
seeking to give t it le to possession s a cquired under t h em , it m ust

h ave occurred to th e a uth or , a s it did to oth ers , t h a t if th e t it le of
t h e Un ited Sta tes w a s conveyed to t h e h olders o f m in in g cla im s,

t h e r igh t of w ay of owners of d itch es a nd ca n a ls a cross t h e cla im s ,

a lth ough t h en recogn ized by t h e loca l custom s , laws , a nd decision s ,
wou ld be t h ereby destroyed , un less secured by th e a ct . An d it

w as for t h e purpose of securin g righ ts to wa ter , a nd r igh ts of w ay

over t h e pub lic la nds to convey it , wh ich were th us recogn ized ,

th a t th e n in th sect ion w a s a dopted , a nd n ot to gra n t righ ts of w ay
wh ere t h ey were n ot previously recogn ized by th e custom a ry la w o f

m in ers. Th e sect ion purported in its first cla use on ly to protect
r igh ts to th e u se of wa ter for m in in g , m a nufa ctur ing , or oth er bene
ficia l purposes , a cquired by priority of possession ,

wh en recogn ized
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wil l be with in t im e of m emory , a nd th ereupon th e custom will be
void . Bu t th is m ust be understood wit h rega rd to a n in terrupt ion
of th e r igh t ; for a n in terrupt ion of t h e possession on ly , for ten or

twen ty yea rs , wi ll n ot destroy t h e custom . As i f t h e in h a bita n ts
of a pa rish h ave a custom a ry righ t of wa tering t h eir ca t t le a t a

certa in poo l , t h e custom is n ot dest royed , th ough t h ey do n ot use

it for ten yea rs ; it on ly becomes m ore d ifficu lt to prove : but i f th e
r igh t be a ny h ow d iscon t in ued for a day , t h e custom is quite a t a n

end .

3 . I t m ust h ave been pea cea ble , a nd a cquiesced in ; n ot subject to
con ten t ion a nd d ispute . For a s custom s ow e t h eir or igin a l to com

mon con sen t , t h eir bein g imm em or ia l ly d isputed , eith er a t la w or

ot h erwise , is a proof t h a t such con sen t w a s wa n t ing .

4 . Custom sm ust be rea son a ble ; or ra th er , t a ken n ega t ively , t h ey
m ust not be un rea son a ble . Wh ich is not a lways , a s Sir Edwa rd
Coke says , to be un derstood of every un lea rn ed m a n

'

s rea son , but of

a rt ificia l a nd lega l rea son , wa rra n ted by a ut h ority o f la w . Upon
wh ich a ccoun t a custom m ay be good , t h ough t h e pa r t icu la r rea son
of it ca n n ot be a ssigned ; for it su fficet h , i f n o good lega l rea son ca n

be a ssign ed aga inst it . Th us a custom in a pa r ish , th a t n o m a n

sh a l l put h is bea sts in to th e common t i l l t h e t h ird of October , wou ld
be good ; a nd yet it would be h a rd to sh ow t h e rea son w h y t h a t day
in pa rt icu la r is fixed upon , ra th er t h a n t h e day before or a fter .

But a custom , t h a t n o ca t t le sh a ll be put in t i l l t h e lord of t h e m a n or

h a s first put in h is , is un rea son a b le , a nd th erefore bad : for perad
ven ture t h e lord wi l l never put in h is , a nd th en t h e ten a n ts wil l lose
a l l t h eir profits.

5 . Custom s ough t to be certa in . A custom , t h a t la nds sh a l l

descend to t h e m ost wor t h y of t h e owner ’

s b lood , is void ; for h ow
sh a l l t h is wort h be determ in ed ? but a custom to descend to t h e next
m a le of t h e blood , exclusive of fem a les , is certa in , a nd th erefore good .

A custom to pay tw o-pen ce a n a cre in l ieu of t it h es , is good ; but to

pa y som et im es tw o-pence ,
a nd som et im es t h ree-pen ce , a s t h e occu

pier of t h e la n d plea ses , is bad for its un cer ta in ty . Yet a custom ,

to pay a yea r ’

s im proved va lue for a fine on a copyh old esta te , is

good ; t h ough th e va lue is a t h in g un certa in : for t h e va lue m ay a t

a n y t im e be a scerta ined ; a nd t h e m axim of la w is , id certa m est,

guod certam reddi potest.
6. Custom s , t h ough esta blish ed by consen t , m ust be (wh en

esta blish ed) com pulsory ; a nd n ot left to th e opt ion of every m a n ,

wh et h er h e wil l use t h em or no . Th erefore a custom , t h a t a l l t h e
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in h a bit a n ts sh a ll be ra ted towa rd t h e m a in ten a n ce of a br idge ,
will

be good ; but a custom , t h a t every m a n is to con t ribute th ereto a t

h is ow n plea sure , is id le a nd a bsurd , a nd indeed n o custom a t a ll .

La st ly , custom s m ust be con sisten t with ea ch ot h er : on e custom

ca n n ot be set up in opposit ion to a n oth er . For i f bot h a re rea l ly
cust om s , t h en bot h a re of equa l a n t iqu ity , a nd bot h est a bl ish ed by
m utua l con sen t ; wh ich to sa y of con trad ictory custom s is a bsurd .

Th erefore , i f one m a n prescr ibes t h a t by custom h e h a s a r igh t to
h ave windows looking in to a n ot h er

’

s ga rden ; t h e ot h er ca n n ot cla im
a r igh t by custom to stop up or obstruct t h ose windows : for t h ese
t w o con trad ictory custom s ca n n ot bot h be good , n or both st a nd

toget h er . He ough t ra t h er to den y t h e existen ce of t h e form er

custom .

LEACH v . PE RKINS , SUPREME COURT OF MAINE , 1840 (17 Me .

Sh epley , J. : Th e r igh t s of pa rt ies a re to be determ in ed by la w ,

a nd n ot by a ny loca l custom or usage , un less t h ere be proof , t h a t
such custom or usage is certa in , genera l , frequen t , a nd so a n cien t a s
to be gen era l ly kn own a nd a cted upon . I n such ca ses , i f t h e courts
a djudge it to be rea son a ble , it a ffects th e righ t of t h e pa rt ies upon
t h e presum pt ion , t h a t t h ey h avem ade t h eir con tra ct wit h referen ce
to it : 3 Wa sh . C . C . 149 ; 8 Serg . R . 539. Th e usages of t rade

in a pa rt icula r City or p la ce , a re t h us received to expla in t h e in ten

t ion of t h e pa rt ies , a nd to a scerta in t h eir r igh ts under a con tra ct

presum ed to be m ade wit h referen ce to t h em : 2 Bos . Pul . 432 ;

3 I d . 23 ; 7 Ma ss. 36 ; 3 Wend . 283 . Th e usa ge of t rade h a s a lso

been adm it ted to expla in wh a t t h e pa rt ies in ten ded by t h e use of a

d oubt ful word or ph ra se , or term of a rt , in a policy of in sura n ce , bil l
o f la d ing , a nd deed : 7 Joh n s. 385 ; 8 Serg . R . 535 ; 6 Green l . 154 .

And in a pa rt icu lar profession , a rt , or bra n ch of tra de , a s am on g

pr in ters : 1 S . C . Con st . 308 ; 3 Green l . 276. And am on g ca rr iers :
2 Not t M . 9 ; 3 Da y , 346 ; 3 Con n . 9. And in th e lum ber t rade :
'6Green l . 200 . Th e usages of ba n ks in certa in c it ies a nd p la ces h ave
been received upon t h e presumpt ion th a t th e pa rt ies con tracted with
referen ce to t h em : 1 1 Ma ss. 85 ; 9Wh ea t . 581 . So h a s a custom in

cert a in pla ces , t h a t a ten a n t sh ou ld ta ke “

t h e w ay
-

goin g crop
”
: 5

Bin n . 287 ; or receive com pen sa t ion for la bor for th e ben efit of th e
fort h com ing crop : 1 Brod . B . 224 . I n th ese a nd m a ny oth er ca ses,
usage h a s been received to expla in th e in ten t ion of th e pa rt ies in
m a kin g a con tra ct , a nd t h us to h ave a n in fluence upon t h eir r igh ts .
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But custom does n ot a ppea r to h ave been received to esta bl ish t h e
r igh t , or to prove t h e or igin of t h e rela t ion by wh ich t h e pa r t ies
becom e respon sible to ea ch ot h er . Mr . Just ice Th om pson ,

in speak
in g of t h e adm ission of t h e usa ge of t h e depa rtm en ts of t h e govern
men t to a l low a comm ission on t h e d isbursem en ts of t h e publ ic
m on ey , excludes a ny in feren ce t h a t it m igh t be received for such a

purpose , rem a rkin g t h a t
“
it w a s n ot for t h e purpose of esta bl ish in g

th e r igh t , but to Sh ow t h e m ea sure of com pen sa t ion a nd t h e m a n n er

in wh ich it w a s to be pa id 7 Pet . 28.

Th e ca se o f Th ompson v . H a rrington ,
12 Pick . 425 , h a s been

rega rded in t h e a rgum en t a s a ut h or izin g t h e recept ion of usa ge a s

corrobora t ive proof of t h e existen ce of a con t ra ct . I n t h e report of
t h e ca se it is sta ted , t h a t t h e judge in st ructed t h e jury , t h a t usa ge

m igh t serve in som e m ea sure to sh ow wh a t w a s t h e in ten t ion of t h e

pa rt ies , or t o substa n t ia te t h e test im ony"of t h e wit nesses. I n t h e

Opin ion of -t h e court n o a l lusion is m ade to a ny such instruct ion , a nd

t h e pr in ciple Upon wh ich t h e court sust a in ed t h e adm ission is in
a ccorda n ce wit h t h e preced in g ca ses in t h a t sta te . Th e la n gua ge of

t h e court is,
“
usa ge w a s a dm issible in eviden ce to expla in th e a ct

of t h e owners , a nd to en a b le t h e jury to determ ine wh et h er t h a t a ct
am oun ted to a let t ing to h ire , or a n a ppoin tm en t of a m a ster . Th e

custom s or usa ges h ere a lluded to a re n ot th ose custom s wh ich h ave
existed in a pla ce or coun t ry so lon g , th a t t h e m em ory of m a n

run n et h n ot to t h e con tra ry , a n d wh ich , wh en esta bl ish ed a s t h e

rules of t h e comm on la w requ ire , becom e a pa rt of it ; but a re such

a s a re to be est a bl ish ed by t h e proof of t h e fa cts sh owin g t h e a ccus

tom ed m ode of dea l ing or o f conduct in g a certa in t rade or bra n ch
of busin ess. And wh en t h e m ode of conduct ing t h e business, or

in ot h er words, t h e usa ge is proved , t h e la w determ ines, a s in oth er

ca ses , wh a t a re , under t h e circum sta n ces, t h e r igh ts of t h e pa r t ies.

And it is n o m ore competen t to prove wh a t would be t h e lega l r igh t s
of t h e pa rt ies a rising out of such usa ge , t h a n to prove by witnesses
t h e la w of t h e con tra ct in a ny oth er ca se .

Wh eth er a usa ge is proved , is a fa ct for t h e jury to find : 2 Gil l

J . 136. But it would be t h e duty of t h e court to in struct t h em
t h a t , i f it w a s n ot proved to be certa in a nd gen era l , a nd to pa rt a ke
of t h e ot h er requisites , before sta ted , t h a t t h e test imony sh ould

h ave n o in fluen ce upon t h e r igh ts of t h e pa rt ies.

Th e custom a s sta ted in t h is bil l of except ions is presen ted ra th er

a s a m ode a greed upon am ong t h e pa rt ies in terested to build vessels,
t h a n a s a well esta bl ish ed m eth od of a ctua lly conduct in g t h e process
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t h erefor , about $1500 worth of fish ,
of wh ich , on th eir a rr iva l a t

Toledo , some sixty-eigh t h a l f ba rrels were found to be spoi led a nd

va lueless, off ered eviden ce to prove t h a t th ere w as a sett led un i

form usage, th a t under a con tra ct for th e sa le of fish for ca sh , a nd

wh ere th ere w a s n o express wa rra n ty if th e fish or a ny port ion of

th em proved to be unsound , th e vendor sh ould be liable to pay ba ck
to th e purch aser t h e money pa id for such unsound fish , and th e evi

den ce w a s adm it ted under object ion .

Subsequen t ly th e circuit judge , in subm itt in g th e case to t h e

jury , in st ructed th em th a t i f th ey sh ould find such a sett led un i form
usa ge it w a s va lid , and th a t , by virtue th ereof , th e p la in t iffs wou ld
be en t it led to recover th e m on ey pa id for t h e un soun d fish , un less

th e pa rt ies m ade a con tra ct exclud in g ,
by its very term s , t h e opera

t ion of such usage ; and to t h is d irect ion th e defenda n t below ex

cepted .

Th ese object ion s presen t th e m a in questions in th e ca se .

I t w il l be observed th a t th e usa ge rel ied on wou ld , i f esta bl ish ed ,

pla ce t h e dea lers in fish in Bay City a nd vicin ity , in a position very
d ifferen t from t h a t h eld by person s in t h e same busin ess in oth er

pa rts of th e sta te ; and would ta cit ly annex to a l l con tra cts t h ere
m ade for th e sa le of fish , un less expressly excluded by t h e con t ra ct

itsel f , a st ipula t ion wh ich would tend ,
inevitably , to supersede a l l

o fficia l a s wel l as priva te in spection ; a n d would prescribe a specific
redress in ca se of th e sa le of

“
ta in ted"or

“
dam aged

”
fish , en t irely

'

d i fferen t from th a t ma rked out by th e sta tute .

Wou ld such a usage be a rea son a ble one i f con clusively proved ?
I t a ppea rs to m e th a t it wou ld not .

Th e legisla ture h ave t h ough t proper to provide for a system o f

publ ic in spect ion of va rious a rt icles , and amon g t h em t h e a rt icle of

fish ; a nd h ave m ade n umerous a nd precise regula t ion s on th a t sub

ject : 1 Comp . L. , p . 386 ; a lso , 392 to 394 .

Th ey h ave provided for th e elect ion of in spectors ; h ave requ ired
th em to m a ke inspect ion wh en desired so to do ; h ave specified t h e
m a n ner in wh ich it sh ould be don e ; h ave provided th a t t h e fish

in spected sh ould be design a ted by t h e in spector a s n umber
“
on e ,

or t w o ,

”
a ccord ing to qua lity , a nd h ave required th e in spectors to

report a n n ua l ly to th e secreta ry of sta te th e quan t ity , qua l ity , a nd
kinds in spected during th e yea r .

Th ey h ave a lso provided th a t , i f an y person sh a ll sell , with in t h e
sta te, or export , or cause to be exported t h erefrom , a ny ta in ted or

o th erwise damaged fish , un less with th e in ten t th a t th e sam e sh a l l
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be used for som e oth er purpose t h a n a s food , h e sh a ll forfeit $ 10
for every on e h undred pounds o f such fish ; a nd t h a t upon th e t ria l ,
th e burden o f proo f sh a l l be upon t h e vendor to sh ow for wh a t
purpose such fish were so ld or exported .

By a n oth er sect ion t h ey h ave decla red t h a t it sh a l l n ot be obli
ga tory upon a ny one to h ave fish in spected ; but t h a t a l l con tra cts
for t h e sa le o f fish sh a l l be deem ed m ade with referen ce to t h ose

provision s o f t h e st a tute regu la t in g t h e qua lity , qua n t ity , a nd ot h er

descr ipt ion s , un less th e pa rt ies oth erwise expressly a gree : Comp .

L .
, 1236.

Alth ough t h e sta tu te is n ot im pera t ive on t h e subject o f inspec
t ion , t h e pen a l provision a ga in st t h e sa le o f

“
ta in ted ”

or dam a ged

fish is so ; a n d t h e wh o le a ct is p la in ly expressive of a legisla t ive
purpose to provide t h e system o f regu la t ion s for th e t rade ,

wh ich
th e legisla ture deemed t h e best . Wh et h er t h e usa ge in quest ion
wou ld d irect ly a n d n ecessa r i ly con flict wit h a n y of t h ese st a tutory
regu la t ion s n eed n ot be determ in ed , sin ce in m y Opin ion t h e usage

ca n n o t be susta in ed i f found to be in con sisten t with th e pol icy or

spir it o f t h e sta tute .

I t a ppea rs to me to be a pa rt o f t h e pol icy o f t h e la w in quest ion
to en coura ge th e pra ct ice of officia l in spect ion a nd d iscourage a

con t ra ry course , to regula te t h e t ra ffic in fish in t h e m a n n er m ost

l ikely to in sure fa irn ess betw een dea lers , a nd m a in ta in everywh ere t h e
reput a t ion o f a m ost im port a n t bra n ch o f t h e comm erce of th e sta te .

As th e supposed usage a ssumes t h a t t h e a rt icle is purch a sed with
out t h e sa fegua rd o f in spect ion , a nd t h a t t h e buyer wi l l be saved
from loss on a purch a se of un in spected fish by t h e righ t given h im
by t h e usa ge to recover o f th e ven dor t h e price a ctua l ly pa id ; t h e
effect of t h e usa ge m ust be to ca use dea lers to d ispen se with in spec
t ion , a nd pave t h e w ay for t h ose con sequen ces wh ich t h e la w

w a s designed to a vert ; a nd , a t t h e same t im e , to defea t th e desir
a ble objects wh ich t h e legisla ture in tended to prom ote .

With out a t tem pt in g to con t ra st t h e usa ge wit h specific provision s ,
I th in k th ere ca n be n o doubt but th a t it wou ld in t roduce a pra ct ice
a ltoget h er a t va r ia n ce with t h e Spirit a nd pla in policy of t h e in spec
t ion laws ; a nd th a t i f it were a ccepted a s binding ,

it wou ld go fa r.

to render th ose laws n uga tory , a nd to supersede in spect ion a lto

geth er by respon sible publ ic officers.

En terta in ing th is opin ion , I t h in k t h a t t h e usage in quest ion w a s

a nd is in va lid , a nd t h a t it could furn ish n o ba sis for a recovery in
t h is ca se.
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Th is con clusion , i f correct , m akes
oth er quest ion s th e ca se. I th in k

reversed with

j ust ices con curred .

judgmen t
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a ny of th ese h is rela t ion s, be forcibly a t t a cked in h is person or

property it is lawfu l for h im to repel force by force ; a n d th e brea ch
of t h e pea ce wh ich h appen s is ch a rgea ble upon h im on ly w h o bega n
th e a ffray . For t h e la w in t h is ca se respects t h e pa ssion s of t h e

h um a n m ind , a nd (wh en extern a l violen ce is o ffered to a m a n h im

sel f , or th ose to wh om h e bea rs a n ea r con n ect ion ) m akes it lawful
in h im to do h im self t h a t immed ia te just ice to wh ich h e is prom pted
by n a ture , a nd wh ich n o pruden t ia l m ot ives a re strong en ough to

restra in . I t con siders th a t th e future process of la w is by n o m ea n s

a n adequa te remedy for in jur ies a ccom pa n ied with force ; sin ce it is
impossible to say to wh a t wa n ton len gth s o f ra pin e or cruelty out

ra ges o f t h is sort m igh t be ca rr ied un less it were perm it ted a m a n

imm ed ia tely to oppose on e violen ce with a n oth er . Self-defen se,

t h erefore a s it is just ly ca l led t h e prim a ry la w of n a ture , so it is

n ot , n eith er ca n it be , in fa ct , ta ken away by th e la w of society . I n

t h e En gl ish la w pa rt icu la r ly it is h eld a n excuse for brea ch es o f th e
pea ce , n a y , even for h om icide itsel f : but ca re m ust be t a ken t h a t

t h e resista n ce does n ot exceed t h e bounds of mere defen se a nd pre

ven t ion : for th en th e defen der wou ld h im sel f becom e a n a ggressor .

I I . Recapt ion or reprisa l is a noth er species of rem edy by t h e

m ere a ct of th e pa rty in jured . Th is h appens wh en a ny one h a t h

deprived a n oth er of h is property in goods or ch a t tels person a l , or
wron gfu l ly deta in s on e

’

s wife , ch ild , or serva n t : in wh ich ca se th e
owner of th e goods , a nd t h e h usba n d , pa ren t , or m a ster , m ay la w

ful ly cla im a nd reta ke t h em wh erever h e h a ppen s to find t h em , so

it be not in a r iotous m a n n er , or a t tended with a brea ch o f th e

pea ce . Th e rea son for t h is is obvious ; sin ce it m ay frequen t ly
h a ppen t h a t t h e owner m ay h ave th is on ly opportun ity o f doin g h im
sel f just ice : h is goods m ay be a fterwa rds conveyed away or de

st royed ; a nd h is wife , Ch ildren or serva n ts con cea led or ca rried out

o f h is rea ch ; i f h e h ad no speed ier rem edy th a n t h e ord in a ry proc
ess of la w . I f t h erefore h e ca n so con trive it a s to ga in possession
of h is property aga in wit h out force or terror , th e la w favors a nd

w ill just ify h is proceed in g . But a s t h e publ ic pea ce is a superior
con sidera t ion to a ny one m an

’

s priva te property ; a nd a s ,
i f ind ivid

ua ls were on ce a l lowed to use pr iva te force a s a rem edy for pri
va te in jur ies , a ll socia l just ice must cea se , th e strong wou ld give la w
to th e wea k , a nd every m a n wou ld revert to a sta te of n a ture ; for

th ese reason s it is provided t h a t t h is n a tura l righ t of recapt ion sh a ll

n ever be exerted wh ere such exert ion must occa sion strife a nd bodi ly
con ten t ion , or endanger t h e peace of society . I f , for instan ce , my
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h orse is t a ken away , a nd I find h im in a comm on , a fa ir , or a public
in n , I m ay lawful ly seize h im to m y ow n use ; but I ca n n ot just i fy
brea kin g open a pr iva te st a ble , or en tering on t h e grounds o f a

th ird person ,
to t a ke h im , except h e be felon iously sto len ; but m ust

h a ve recourse to a n a ct ion a t la w .

I I I . As recapt ion is a remedy given to t h e pa rty h im self for a n

in jury to h is person a l property , so , th ird ly , a remedy o f t h e sam e

kind for in juries to rea l property is by en try on la nds a nd ten e

m en ts wh en a noth er person with out a ny r igh t h a s t a ken possession
t h ereo f . Th is depends in som e m ea sure on l ike rea son s wit h t h e

form er ; a nd l ike t h a t , too , m ust be pea cea ble a n d wit h out force .

Th ere is som e n icety requ ired to defin e a nd d ist in guish t h e ca ses

in wh ich such en try is lawfu l or ot h erwise ; it wil l th erefore be
m ore fu l ly con sidered in a subsequen t ch apter ; bein g on ly men t ioned
in t h is p la ce for th e sa ke of regu la r ity a nd order .

IV . A fourth species of rem edy by t h e m ere a ct of t h e pa rty
in jured is t h e a ba temen t or remova l o f n u isa n ces. Wh a t n u isa n ces
a re , a nd t h eir severa l species , w e sh a l l find a m ore proper pla ce to
inqu ire u nder som e o f t h e subsequen t d ivision s . At presen t

,
I sh a ll

on ly Observe , t h a t wh a t soever un lawfu l ly a n n oys or doth dam a ge

to a n ot h er is a n u isa n ce ; a nd such n u isa n ce m ay be a ba ted , th a t

is , t a ken awa y or rem oved , by t h e pa r ty a ggrieved th ereby , so a s

h e comm its n o r iot in t h e doing of it . I f a h ouse or wa ll is erected
so n ea r to m in e t h a t it stops m y a n cien t l igh ts , wh ich is a priva te
n u isa n ce , I m a y en ter my n eigh bor

'

s la nd a nd pea cea bly pu l l it
down . Or i f a n ew ga te be erected a cross th e pub lic h igh way ,
wh ich is a common n u isa n ce , a n y of th e king

’

s subjects pa ssing
th a t w a y m a y cut it down a nd destroy it . An d t h e rea son w h y t h e

la w a l lows t h is priva te a nd summ a ry m eth od of do ing one
’

s sel f
just ice , is beca use in jur ies of t h is kin d , wh ich obstruct or a n n oy
such t h in gs a s a re of da i ly conven ience a nd use , requ ire a n im

m ed ia te remedy , a nd ca n n ot wa it for t h e slow progress of th e

ord in a ry form s o f just ice .

V . A fifth ca se in wh ich th e la w a l lows a m a n to be h is ow n

a venger , or to m in ister redress to h im sel f , is t h a t of d istra in in g ca t t le
or goods for t h e n on

-pa ymen t of ren t , or oth er dut ies ; or d istra in in g
a n oth er

’

s ca t t le dam a ge
-fea san t , th a t is , doing dam age or tres

pa ssing upon h is la nd . Th e form er in tended for th e benefit o f

la nd lords , to preven t ten a n ts from secret ing or with drawin g t h eir

effects to h is prejud ice ; th e la t ter a r isin g from t h e n ecessity of t h e

th ing itself , a s it m igh t oth erwise be impossible a t a future t im e to
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ascerta in wh ose ca t t le t h ey were th a t comm itted th e trespa ss or

dam age.

VI . Th e seizin g of h eriots , wh en due on t h e dea th of a ten a n t ,

is a lso a n oth er Species of self- rem edy , n ot much un l ike t h a t of ta kin g
ca t t le or goods in d ist ress. As for t h a t division of h eriots wh ich is
ca l led h eriot -service , a nd is on ly a species of ren t , th e lord m ay

d ist ra in for t h is a s wel l a s seize ; but for h eriot -custom (wh ich Sir
Edwa rd Coke says l ies on ly in prender , a nd n ot in render) t h e

lord m ay seize t h e iden t ica l t h in g itself , but ca n n ot d ist ra in a ny ot h er

ch a t tel for it . Th e l ike speedy a nd effectua l rem edy of seizin g is

given with rega rd to m a n y th ings th a t a re sa id to lie in fra nch ise ;
a s wa ifs , wrecks , est rays , deoda nds, a nd t h e l ike ; a l l wh ich th e

person en t it led t h ereto m ay seize w it h out t h e form a l process of a

su it or a ct ion . Not t h a t t h ey a re deba rred of t h is rem edy by a ct ion ;
but h ave a lso t h e ot h er a n d m ore speedy one , for t h e bet ter a ssert in g
t h eir property ; t h e t h in g to be cla imed bein g frequen t ly o f such a

n a t ure a s m igh t be out of t h e rea ch of th e la w before a ny a ct ion
could be brough t .

BOWLER v . ELDRE DGE , SUPREME COURT OF ERRORS OF CONNEC
TI CU T , 1846 ( 18 Con n .

Will iam s , C . J Th e 4t h plea rests upon very d ifferen t
con sidera t ion s.

Th e defenda n ts do n ot , in t h a t , rely upon a decree or order , t h e

correctn ess of wh ich ca n n ot be exam ined ; but t h ey sa y , t h e fa cts
wh ich exist wi ll just ify t h e a cts t h ey h ave done ; a nd t h ey Off er to
prove t h ese fa cts before th e court .

Th ey say , t h is vessel w a s in t h e lega l custody a nd possession o f

a n officer of t h e Un ited St a tes , by virtue of lega l process , a nd h ad
been wron gful ly ta ken out of h is possession ; a nd h e t h erefore h a d
a r igh t to repossess h im sel f of it ; a nd t h is h e did t h rough th e de

fenda n ts, w h o a cted a s h is serva n ts a nd agen ts, a nd by h is a ut h ority .

Th e pla in t iff , on t h e oth er h a n d , con tends, t h a t i f t h is were so ,

th ey h ad n o r igh t to t a ke th is property by force out of h is possession ;
th a t it w a s in custody of th e la w , a nd must t h ere rem a in un t i l t a ken
out by lega l process.

I t is n ot cla im ed t h a t a ny force w a s used by t h e defenda n ts, but
such a s is im pl ied in every wron gfu l a ct of trespa ss. Th e words vi et
a rmis im ply n ot h in g m ore. 3 Burr . 1701 , 1731 . Th e quest ion
t h en a r ises, wh eth er , i f t h is property h a s been i l lega l ly t a ken from
t h e custody of t h e defenda n t , h e m ay repossess h im sel f o f it .
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wrong-doer ; th ough h em igh t be a n swera ble for a brea ch of th e pea ce .

Hawkins expla in s th ism ore ful ly th a n t h e oth er a ut h ors a bove cited ,

wh en speaking of forcible en try ; for , sa ys h e , h ow ever h e m ay be

pun ish able a t t h e kin g
’

s su it , for doing wh a t is proh ibited by sta t
ute, a s a con tem ner of th e la w a nd d isturber of t h e pea ce , h e sh a l l
n ot be l ia ble to pay a ny dam ages for it to t h e p la in t iff , wh ose in jus
t ice gave h im t h e provoca t ion in t h a t m a n n er to r igh t h im self . Ch .

64 , sect . 2 . And in Lee v . A tkin son , Cro . Jac . 236 ; S . C .
, Yelv . 172 ,

wh ere t h e owner of a h orse let it for t w o days, a nd find in g t h a t t h e
person w h o h ired it w a s going a n ot h er w ay t h a n t h a t for wh ich h e
h ired th e h orse , by force retook t h e h orse wit h in t h e tw o da ys ; it
w a s h eld t h a t h e w a s n ot just ified , n ot because h e m igh t n ot h ave
r igh t to reta ke h is ow n

, but h e h ad pa rted wit h t h e possession for
th ose tw o days ; t h us recogn izin g t h e r igh t of reca pture , t h ough

n ot under such circum sta n ces. So , too , i f a d istress is t a ken with
out ca use , or con tra ry to la w , before it is im pounded : t h e pa rty m ay

rescue it . Co . Lit t . 1 60— 1 , 3 Bla . Com . 12 . Cotsw orth v . Betison , 1

Ld . Raym . 104 ; S . C .
, 1 Sa lk . 247.

I t is sa id , h owever , t h a t t h is property w a s in custody of t h e la w ;

a nd , t h erefore , t h e defenda n ts h ad n o r igh t to recla im it in th is
w ay . Th a t m ust depend upon t h e oth er quest ion , wh et h er it w a s

lawfully deta ined by t h e officer ; for i f n ot , h is officia l ch a ra cter
could n ot give h im , a s aga in st h im w h o h ad a pr ior cla im , a r igh t .

H is process, th ough good a s a ga in st t h e pa rty , would n ot give h im
a r igh t to t ake th e goods of a th ird person , or t h e goods of t h is
person , out of t h e lawful possession of a noth er .

Th is court h a s decided t h a t a person comm it ted to pr ison under

a n il lega l process w a s n ot a ccoun ta ble , in a public prosecut ion ,
for

freeing h im self from th a t im pr isonm en t , even by a brea ch of t h e

pea ce. And w e a re of opin ion t h a t t h e m a rsh a l of New York ,
h aving t h e lega l custody of th is property h a d a r igh t t o repossess
h im self of it wh en in t h e h a nd of t h is pla in t iff . We , t h erefore , a re

of opin ion t h a t t h e 4th plea is sufficien t ; a nd so w e advise t h e super
ior court .
I n th is opin ion t h e oth er judges con curred .

SPE NCER v . MCGOWE N , SUPREME COURT OF NEWYORK , 1835

( 13 Wend .

Error from t h e Tom pkin s C . P . Spen cer sued M’

Gow en a n d

Sh epa rd , in a n a ct ion of t respa ss for th e t akin g of a h orse ,
wh ich

h ad been del ivered to h im Nov . 3 , 1830 , a s th e p la in t iff in a writ o f
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replevin issued a ga inst one Ca rter . Th e pla in t iff furth er proved
t h a t t h e h orse in quest ion h ad been m ortga ged w ith ot h er property ,
by Ca rter , to on e M’

Corm ick , to secure t h e paym en t of a certa in
sum o f m oney ; t h a t t h e m ortga ge h ad been a ssigned to h im , t h e

pla in t iff ; t h a t it h a d becom e forfeited ; a nd t h a t by a n awa rd of

a rbit ra tors , m a de in pursua nce of a subm ission between h im a nd

Ca rter , h e h a d a l ien upon t h e h orse . Th e defen se set up on t h e

tr ia l w a s , t h a t Ca rter w a s a ten a n t of one B loodgood , a nd t h a t

previous to t h e issu ing of t h e wr it of replevin , to w it : Oct . 25 , 1830 ,

t h e h orse in quest ion w a s t a ken , wit h ot h er property , a s a d istress
for ren t , by M

'

Gow en a s t h e ba il iff of t h e la nd lord . Sh epa rd w a s

th e receiptor of th e property , a nd it w a s left on th e prem ises. Th e

h orse h avin g subsequen t ly been del ivered by th e sh er iff to Spen cer ,
by virtue of t h e w r it of replevin , Sh epa rd took t h e h orse from
Spen cer ’

s st a ble , a nd del ivered h im to M’

Gow en , w h o sold h im by
virtue of t h e d istress w a rra n t . Th e jury , under t h e ch a rge of th e

court , found a verd ict for t h e defenda n ts, on wh ich judgmen t w a s

en tered . Th e pla in t iff h aving excepted to t h e ch a rge of t h e court ,

sued out a wr it of error .

By t h e Court , Suth erla nd , J. : I t is con tended by t h e pla in t iff in
error , t h a t under t h e Act in rela t ion to t h e Act ion o f Replevin , 2

R . S . , 525 , sec . 13 , etc . , th e defenda n ts were bound to h a ve de
m a nded a jury from t h e sh eriff to t ry t h eir t it le to t h e h orse , before
th ey cou ld summ a rily rega in t h e possession of h im . Th e 13th sec

t ion provides , t h a t i f t h e defendan t in th e a ct ion of replevin , or a ny

oth er person w h o m ay be in possession of t h e goods a nd ch a t tels
specified in t h e writ , Sh a l l cla im property t h erein or in a ny pa rt
t h ereo f , h e m ay give not ice to t h e sh eriff t h ereof , a n d dem a nd a

jury to t ry h is t it le . Th e 14th a nd 15th sect ions regula te th e m ode

o f proceed ing . Th e 16th sect ion provides t h a t i f t h e jury find

a ga in st t h e t it le o f t h e cla im a n t , t h e sh eriff sh a l l forth with m a ke
del ivera n ce to th e p la in t iff in replevin . Th e 17t h ena cts t h a t i f th e
jury find in favor of t h e cla im a n t , t h e sh eriff sh a l l n ot del iver t h e
property to t h e pla in t iff in replevin , un less h e wil l indem n ify h im to

h is sa t isfa ct ion , a nd refund to t h e cla im a n t t h e fees o f t h e sh eriff

a nd jury in t ryin g t h e t it le . Th ese provision s a re designed ra th er

for t h e secur ity a nd ben efit of t h e sh eriff th a n of t h e pa rty cla im

in g t h e property ; for a lt h ough th e jury m ay find in favor of t h e

t it le of t h e cla im a n t , t h e sh eriff m ay st il l a nd perh aps m ust deliver

t h e property to th e pla in t iff in rep levin , i f h e wi ll indem n i fy h im .

Th e person cla im ing t it le to t h e property is not proh ibited by th ese
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provision s from t a kin g a ny ot h er course to t ry or en force h is r igh t ,
wh ich upon genera l prin ciples h e m igh t h ave done before t h is Act
w a s pa ssed .

I f th e property of A is in th e possession o f B , a nd is t a ken under
a n execut ion or a writ of replevin a ga in st B , i f A ca n pea cea bly
obta in t h e possession o f it , a nd ca n esta blish h is t it le , t h e p la in t i ff
in t h e execut ion or replevin ca nn ot m a in ta in t respa ss a ga in st h im .

A m a n is n ever a t respa sser in pea cea bly obt a in in g possession of

h is ow n property . Hya tt v . Wood , 3 Joh n s.
, 239 ; 4 I d . , 150 , 3 13 .

Th e defenda n ts in t h is ca se h ad a specia l property in t h e h orse , by
virtue of th e proceedin gs under t h e la nd lord

’

s wa rra n t , wh en t h e

rep levin w a s served . Th e replevin suit w a s n ot a ga in st t h em , but

a ga in st t h e ten a n t .

MOORE v . SHE NK , SUPRE ME COURT OF PE NNSYLVANIA , 1846

(3 Pa . St .

Gibson , C . J . But th e d irect ion t h a t th e property w a s n o t

revested in t h e defenda n t by h is dem a nd of it a nd o ff er to restore it ,

beca use h e repossessed h im self of it by force , w a s wron g . Ea ch
pa rty h ad expressly reserved a r igh t to put a n end to t h e ba rga in
by givin g ba ck wh a t h e h ad received under it . Wh en , t h erefore ,

th e defenda n t sign ified h is determ in a t ion to rescin d , a n d tendered

t h e a n im a l with t h e money h e h ad received , t h e pa rt ies were ipso

f a cto rem it ted to t h eir origin a l r igh ts. Th e rem it ter w a s so en t ire
t h a t t h e defenda n t cou ld h ave m a in ta ined trover or replevin on t h e

wagon er
’

s refusa l to del iver . Wa s it d isturbed or preven ted by
a ny a ct o f force subsequen t ly comm it ted in rega in in g t h e possession
pursua n t to it ? I t is t rue t h a t th e r igh t of reca pt ion ca n n ot be
pleaded in just ifica t ion o f vio len ce .

“ I f , for in sta n ce , says Sir
Wi l liam B la ckstone (3 Com .

“
my h orse is t a ken away , a nd I

find h im in a common , a fa ire , or a publ ic in n ,
I m ay lawful ly seize

h im to m y ow n use : but I ca n n ot just i fy brea kin g open a priva te
sta ble , or en tering on th e grounds of a t h ird person to t a ke h im ,

but m ust h ave recourse to a n a ct ion a t la w
”
in oth er w ords , t h e

righ t of reca pt ion wi l l n ot just ify a col la tera l t respa ss comm it ted
in t h e prosecut ion of it . But recapt ion , bein g founded on a t it le
a lready exist ing , is n ot a n a ct n ecessa ry to revest t h e t it le , l ike a n

en t ry on la nd for a cond it ion broken ; but it is a rem edy , l ike a n

a ct ion , to rega in th e possession by virtue of a t it le complete . I f it
were t h e former , a n a ct ion cou ld be m a in ta in ed wit h out a t lea st a n
a t tempt a t reca pt ion preceden t to it . Th e defenda n t ’

s origin a l
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proceed ings of t h e defenda n ts a s m a yor a nd coun ci l o f sa id town ,

touch ing sa id h ouse or ten em en t , a nd in form h im t h a t sh ou ld h e

n ot with in th irty days n ext th erea fter a ba te sa id n u isa n ce by
removing t h e ca use t h ereof , t h a t t h ey in t h eir o fficia l ca pa city ,
a s m a yor , coun cil a nd con sta ble , would a ba te t h e sam e by tea ring
down such h ouse or tenem en t — th a t sa id defenda n t Robin son ,

a s such con sta ble , ga ve t h e requ ired n ot ice under sa id ord in a n ce
to sa id pla in t iff t h a t more t h a n t h irty da ys elapsed a fter such
n ot ice w a s so given , a nd t h e cause o f sa id n u isa n ce being st il l un re
m oved or a ba ted by sa id pla in t iff , under t h e provision s of sa id
ordin a n ce t h e sa id defenda n t Robin son a s con sta ble proceeded
to a nd did pu l l down a nd destroy sa id h ouse or ten emen t , a s t h e

on ly m ea n s o f a ba t in g sa id n uisan ce , a nd t h e plea a vers t h a t

th is is t h e same t respa ss of wh ich t h e pla in t iff compla ins in h is
decla ra t ion .

Un der t h is st a te of fa cts, wh ich a re adm it ted on t h e record , it

m ay n ot be un profita ble , by w ay of i l lustra t in g our views , to
a n n oun ce a few pr in ciples of la w , wh ich w e rega rd a s invo lved in
t h is ca use .

A n u isa n ce , in it s common a ccepta t ion ,
m ea n s , l itera lly , a n n oy

a n ce . I n la w its sign ifica t ion is m ore restr icted . Accord in g to

B la ckstone , it m ea n s or sign ifies ,
“
a n yt h ing t h a t worket h h urt ,

inconven ien ce or dam age.

”
See 3 B lacks. Corn . 216.

Nuisa n ces a re of tw o kinds — common or publ ic , a nd pr iva te .

See Ba c . Abr . 146.

Th e first c la ss is defined to be such a n in con ven ien ce or t rouble
some offen se a s a n noys th e wh ole comm un ity , in gen era l , a nd n ot

m erely som e pa rt icula r person . See 1 Hawk . P . C . 187 ; 4 B la cks .

Com . 166— 7 . I t is sa id to be d ifficu lt to defin e wh a t degree of

a n n oya n ce is n ecessa ry to const itute a n u isa n ce . I n rela t ion to

t rades , it seem s t h a t wh en a t rade renders t h e en joym en t of l ife or

property un com forta ble , it becom es a n u isa n ce for t h e rea son , t h a t

t h e n eigh borh ood h ave a r igh t to h ave pure a nd fresh a ir . See 1

Burr . 333. 2 Ca r . P . 485 ; 2 Lord Raym . 1 163. 1 St r . 686.

Th e second class, or pr iva te n uisa n ces, is a nyth in g done to th e

h urt or a n n oya n ce of t h e la nds , tenem en ts or h ered it am en ts
‘

of

a n ot h er . See 3 B la cks. Com . 215 . 5 Ba c . Abr . 146.

For a comm on or publ ic n u isa n ce , th e usua l rem edy a t la w is by
ind ictm en t . For a pr iva te n uisa n ce t h e ord in a ry rem edy a t la w ,

is ca se. See 3 B la cks. Com . C . 13 ; 10 Ma ss. R . 72 ; 7 Pick . 76 ; 3

Ha rr . MCH . 441 .
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Courts o f ch a n cery exercise jur isd ict ion both a s to comm on or

pub l ic , a nd pr iva te n u isa n ces , by restra in ing person s from set t in g
t h em up , by in h ibit ing t h eir con t in ua n ce , or com pel ling t h eir a ba te
m en t . See 2 Story ’

s Eq . , sec . 924 ,
p . 260 .

As w e h a ve sa id , bot h courts of la w a n d equity a fford am p le
redress , a nd sufficien t ly prom pt rem ed ies in ca se of n uisa n ces.

But it seem s th e la w is n ot sa t isfied wit h t h ese , a s a fford in g fu l l pro
tect ion to t h e publ ic or c it izen , in m a n y ca ses , for it is gen era l ly
con ceded t h a t a ny person m ay a ba te a publ ic n u isa n ce . See 2 Sa lk .

458 . 5 Ba c . Abr . 152 . 3 I d . 498 . And it seem s t h a t t h is r igh t
exten ds a s wel l to pr iva te a s to common or public n u isa n ces. See 5

Ba c . Abr . ubi sup. 2 Bouv . La w . Dic . , 3
— 2 , p . 18 . 2 Ba rn .

Cress . 31 1 . 3 Dowl . R . 556.

A public n uisa n ce m ay be a ba ted with out n ot ice (2 Sa lk . 458)
a nd so m ay a pr iva te n u isa n ce , wh ich a r ises by a n a ct of com

m ission . And wh ere th e secur ity of l ives or property m ay requ ire
so speedy a rem edy a s n ot to a llow t im e to ca l l on t h e person on

wh ose property t h e m isch ief h a s a r isen to rem edy it , a n ind ividua l
wou ld be just ified in a ba t ing a n u isa nce from om ission wit h out
n ot ice . 2 Ba rn . Cress. 31 1 . 3 Dow ] . R . 556, a s a bove .

As to pr iva te n u isa n ces , it h a s been h eld , t h a t i f a m a n in h is ow n

soi l erect a t h in g wh ich is a n u isa n ce to a not h er , t h e pa rty in jured
m ay en ter t h e soil of t h e ot h er a nd a ba te t h e n u isa n ce , a n d just ify
t h e t respa ss. See 9 Ma ss. R . 316. 4 Con n . 418. 5 I d . 210 . 4 N .

H . R . 527 .

D istress for ren t h a s been grea t ly m od ified or abol ish ed by st a tute in m ost

Am er ica n jur isd ict ions. D ist ress of ca t t le dama ge fea sa n t h a s a lso been m od i
fied or regula ted by sta tutes (common ly know n a s t h e Herd La w in m a ny jur is
d ict ion s) , but is genera l ly perm it ted .

E n t ry a nd Seizure a re n ow obsolete.

BLACKSTONE ,
COMME NTAR IE S , I I I , 18 .

Th e rem ed ies for pr iva te wron gs wh ich a re effected by th e m ere

opera t ion of th e la w wil l fa l l with in a very n a rrow com pa ss ; t h ere
bein g on ly t w o in st a n ces o f t h is sort t h a t a t presen t occur to my

recol lect ion : t h e on e t h a t of reta in er , wh ere a cred itor is m ade exec

utor or adm in ist ra tor , to h is debtor ; t h e ot h er in t h e ca se of wh a t

t h e la w ca l ls a rem it ter .

I . I f a person in debted to a n oth er m a kes h is cred itor or debtee

h is executor , or i f such a creditor obta in s let ters of adm in istra t ion

to h is debtor ; in t h ese ca ses th e la w gives h im a rem edy for h is



316 ORGANIZAT ION AND JURISDICT ION

debt by a l lowing h im to reta in so m uch a s wi ll pay h im sel f , before
a ny ot h er cred itors wh ose debts a re of equa l degree . Th is is a

remedy by th e m ere a ct of la w , and grounded upon th is rea son :

t h a t t h e executor ca n n ot , wit h out a n a ppa ren t a bsurd ity , comm en ce

a suit a ga in st h im self , a s a represen t a t ive of t h e decea sed , to recover
t h a t wh ich is due to h im in h is ow n priva te capa city : but , h a vin g
th e wh ole person a l esta te in h is h a nds , so m uch a s is sufficien t to
a n sw er h is ow n dem a nd is , by opera t ion of la w , a ppl ied to t h a t pa r
t icu la r purpose. Else , by bein g m ade executor , h e would be put in
a worse cond it ion t h a n a l l t h e rest of t h e wor ld besides. For t h ough

a ra ta ble paym en t of a l l t h e debts of t h e decea sed , in equa l degr ee ,

is clea rly t h e m ost equ ita ble m eth od , yet , a s every sch em e for a

proport ion a ble d ist ribut ion of t h e a ssets am ong a l l t h e cred itors
h a th been h ith erto found to be im pra ct ica b le , a nd product ive of

more m isch iefs t h a n it would remedy , so t h a t t h e cred itor w h o first
commen ces h is suit is en t it led to a preferen ce in pa ymen t ; it fo l

lows th a t , a s t h e executor ca n comm en ce n o su it , h e lm ust be pa id
th e la st of a ny , a nd of course m ust lose h is debt , in ca se t h e est a te

of h is testa tor is in solven t , un less h e be a l lowed to ret a in it . T h e

doct r ine of ret a iner is t h erefore t h e n ecessa ry consequen ce of t h a t

ot h er doct r ine of t h e la w , t h e priority of such cred itor w h o first
comm en ces h is a ct ion . But t h e executor sh a ll not ret a in h is ow n

debt , in prejud ice to t h ose of a h igh er degree ; for t h e la w on ly
puts h im in t h e sam e situa t ion a s if h e h a d sued h im sel f a s executor
a nd recovered h is debt ; wh ich h e n ever could be supposed to h ave
don e wh ile debts of a h igh er n a ture subsisted . Neit h er sh a l l on e

executor be a l lowed to ret a in h is ow n debt in prejud ice to t h a t of

h is co-executor in equa l degree ; but bot h sh a l l be d isch a rged in
proport ion . Nor sh a l l a n executor of h is ow n wron g be in a ny ca se

perm it ted to reta in .

I I . Rem it ter is wh ere h e w h o h a t h t h e t rue property or j us pro

prieta tis in la n ds , but is out of possession t h ereo f , a nd h a t h n o r igh t
to en ter wit h out recovering possession in a n a ct ion

,
h a t h a fterwa rds

t h e freeh o ld ca st upon h im by som e subsequen t , a nd o f course

defect ive , t it le ; in th is ca se h e is rem itted , or sen t ba ck by opera
t ion of law , to h is a n cien t a nd m ore certa in t it le. Th e r igh t of

en t ry , wh ich h e h a t h ga ined by a bad t it le , sh a ll be ipsof a cto a n nexed
to h is ow n in h eren t good one : a nd h is defea sible esta te sh a l l be

ut terly defea ted , a nd a n n ul led , by t h e in sta n t a n eous a ct of la w ,

wit h out h is pa rt icipa t ion or con sen t . AS if A . d isseizes B . , t h a t is ,

turn s h im out of possession , a nd d ies, leavin g a son C . ; h ereby t h e
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el igible or in some ca ses even possible , to apply for redress in th e

usua l a nd ord in a ry meth ods to th e courts of publ ic just ice.

Rem itter is n ow obsolete.

2. COURTS IN GENERAL 1

BLACKSTONE ,
COMME NTAR IE S , I I I , 22.

Th e n ext , a nd pr in cipa l , object of our inqu iries is th e redress of
in jur ies by suit in courts : wh erein t h e a ct of t h e pa rt ies a n d th e a ct
of la w co-opera te ; t h e a ct of t h e pa rt ies bein g n ecessa ry to set t h e

la w in mot ion , a nd t h e process of th e la w bein g in gen era l t h e on ly
in strum en t by wh ich th e pa rt ies a re en a bled to procure a certa in
a nd adequa te redress.

And h ere it wi ll n ot be improper to observe , t h a t a lth ough , in t h e

severa l ca ses of redress by th e a ct of th e pa rt ies m en t ion ed in a for

m er ch a pter , th e la w a l lows a n extra jud icia l remedy , yet th a t does
n ot exclude th e ord in a ry course of justice : but it is on ly a n add i
t ion a l wea pon put in to th e h a nds of certa in person s in pa rt icu la r
insta n ces , wh ere n a tura l equ ity or t h e pecu l ia r circum sta n ces o f th eir
situa t ion required a m ore exped it ious remedy th a n th e form a l process
of a ny court of jud ica ture ca n furn ish . Th erefore , th ough I m ay

defend m yself , or rela t ion s , from extern a l violen ce , I yet am a fter
wa rds en t it led to a n a ct ion of a ssa u lt a nd ba t tery : t h ough I m ay

reta ke my goods i f I h ave a fa ir a n d pea cea ble opportun ity , th is
power of recapt ion does n ot deba r m e from a n a ct ion of trover or

det in ue : I m ay eith er en ter on th e la nds on wh ich I h ave a r igh t of
en try or m ay dem a nd possession by a rea l a ct ion ; I m ay eit h er a ba te
a n u isa n ce by m y ow n a uth or ity , or ca l l upon t h e la w to do it for

me : I m ay d istra in for ren t , or h ave a n a ct ion of debt , a t my ow n

opt ion : i f I do n ot d istra in m y n eigh bor
’

s ca t t le dam a ge
-fea san t , I

m a y compel h im by a ct ion of trespa ss to m ake m e a fa ir sa t isfa ct ion :
if a h eriot , or a deoda nd , be w ith h eld from m e by fra ud or force ,

I m ay recover it t h ough I n ever seized it . And with rega rd to

a ccords a nd a rbit ra t ion s, th ese , in t h eir n a ture bein g m erely a n

a greem en t or comprom ise , m ost ind isput a bly suppose a previous
righ t of obta in ing redress som e oth er w ay ; wh ich is given up by
such a greem en t . But a s to remed ies by t h e m ere opera t ion of la w ,

1 On t h e orga n iza t ion of courts in America , see Ba ldwin , Th e America n Jud i
cia ry , Ch a ps. VI I I a nd IX.
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th ose a re indeed given , because n o rem edy ca n be m in istered by su it
or a ct ion , wit h out runn in g in to th e pa lpa ble a bsurd ity o f a m a n

’

s

bringin g a ct ion a ga in st h im self ; t h e tw o ca ses wh erein t h ey h a ppen
bein g such wh erein t h e on ly possible lega l remedy wou ld be d irected
aga in st t h e very person h im self w h o seeks rel ief .
I n a l l oth er ca ses it is a gen era l a nd ind isputa ble rule , th a t w h ere

th ere is a lega l righ t t h ere is a lso a lega l remedy ,
by su it or a ct ion

a t la w , wh en ever t h a t r igh t is invaded . And in trea t ing of th ese

rem ed ies by su it in courts , I Sh a l l pursue th e followin g m et h od :

first , I sh a l l con sider t h e n a ture a nd severa l species of courts of

just ice ; a nd , second ly , I sh a l l po in t out in wh ich of t h ese cour ts,
a n d in wh a t m a n n er , t h e proper remedy m ay be h ad for a ny pr iva te
in jury ; or , in ot h er words , wh a t in jur ies a re cogniza ble , a nd h ow

redressed , in ea ch respect ive species of courts.

First , t h en , of courts of just ice. And h erein w e will con sider ,

first , th eir n a ture a nd in ciden ts in genera l ; a n d t h en , t h e severa l
species of th em , erected a nd a ckn owledged by t h e laws of En gla nd .

A cour t is defin ed to be a pla cewh erein justice is jud icia l ly adm in
istered . And , a s by our excel len t con st itut ion th e so le execut ive

power of th e laws is vested in t h e person of th e kin g , it wil l fo l low
th a t a l l cour ts o f just ice wh ich a re th e m ed ium by wh ich h e adm in
isters t h e laws , a re der ived from t h e power of th e crown . For ,

wh eth er crea ted by a ct o f pa r l iam en t , or let ters-pa ten t , or subsist
ing by prescr ipt ion , (th e on ly meth ods by wh ich a ny court of jud ica
ture ca n exist , ) th e kin g

’

s con sen t in t h e tw o form er is expressly ,

a nd in t h e la t ter imp l ied ly , given . I n a l l t h ese courts th e kin g is
supposed in con tem pla t ion of la w to be a lwa ys presen t ; but , a s th a t
is in fa ct im possible , h e is t h ere represen ted by h is judges, wh ose
pow er is on ly a n em an a t ion o f th e roya l preroga t ive.

F or th e m ore speedy , un iversa l , a nd im pa rt ia l adm in istra t ion of

just ice betw een subject a nd subject , t h e la w h a th appoin ted a pro

digious va riety of courts , som e with a m ore l im ited , oth ers with a

m ore exten sive , jur isd ict ion ; som e con st ituted to inqu ire on ly , oth ers
to h ea r a n d determ in e ; some to determ ine in th e first in sta n ce , o th ers
upon a ppea l a nd by w ay of review . A l l t h ese in th eir turn s wi l l be
ta ken n ot ice o f in t h eir respect ive pla ces : a nd I sh a l l th erefore h ere
on ly m en t ion one d ist in ct ion , th a t run s th rough out th em a l l , viz . ,

th a t some of th em a re courts of record , oth ers n ot of record . A
court of record is th a t w h ere th e a cts a nd jud icia l proceed ings a re

en rolled in pa rch m en t for a perpetua l mem or ia l a nd test imony :
wh ich rolls a re ca lled th e records of th e court a nd a re of such h igh
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a nd superem inen t a uth ority th a t th eir truth is n ot to be ca lled in

quest ion . For it is a set t led ru le a nd m axim t h a t n oth ing sh a l l be

averred aga in st a record ,
n or sh a l l a ny plea , or even proof , be

adm itted to th e con tra ry . And i f th e existen ce of a record be den ied ,

it sh a l l be tried by n ot h in g bu t itsel f ; t h a t is , upon ba re in spect ion ,

wh eth er th ere be a ny such record or n o ; else th ere would be n o end

of d isputes. But , i f t h ere a ppea r a ny m ist a ke o f t h e clerk in m a king
up such record , t h e court wil l d irect h im to am end it . All courts
of record a re t h e kin g

’

s courts , in r igh t of h is crown a nd roya l d ig
n ity , a nd th erefore no ot h er court h a t h a uth ority to fine or imprison ;
so t h a t t h e very erect ion of a n ew jurisdict ion with t h e power of

fine or imprisonmen t m akes it in sta n t ly a court of record . A court
n ot of record is t h e court of a priva te m a n ; wh om t h e la w wil l n ot
en trust wit h a ny d iscret ion a ry power over t h e fortun e or l iberty
of h is fel low subjects. Such a re t h e courts-ba ron in ciden t to every
m a n or , a n d oth er in ferior jurisd ict ion s : w h ere t h e proceed in gs a re

n ot en ro l led or recorded ; but a s wel l t h eir existen ce a s th e t ruth of

t h e m a t ters t h erein con ta ined sh a l l , i f d isputed , be t ried a nd deter

m in ed by a jury . Th ese courts ca n h old n o plea of m a t ters cog

n izable by t h e common la w , un less under t h e va lue of n or of

a ny forcible in jury wh a tsoever , n ot h aving a ny process to a rrest

th e person o f th e defendan t .

I n every court t h ere m ust be a t lea st th ree con st ituen t parts , t h e
a ctor , reus, a nd j udex : t h e a ctor , or pla in t iff , w h o com p la in s of a n

in jury done ; t h e reus, or defenda n t , w h o is ca l led upon to m a ke
sa t isfa ct ion for it ; a nd t h e j udex, or jud icia l power , wh ich is to
exam in e th e t rut h of t h e fa ct , to determ in e t h e la w a risin g upon t h a t
fa ct , a nd , i f a ny in jury appea rs to h ave been don e , to a scerta in , a nd

by its officer to apply , t h e rem edy . I t is a lso usua l in th e superior
courts to h ave a t torneys , a nd advoca tes or coun sel , a s a ssista n ts.

1

An a ttorn ey a t la w a n swers to t h e procura tor , or proctor , of t h e
c ivi l ia n s a n d ca non ists. And h e is one w h o is put in t h e p la ce ,

stea d , or turn o f a n oth er , to m a n a ge h is m a t ters of la w . Former ly
every su itor w a s obl iged to appea r in person , to prosecute or defend
h is suit (a ccording to t h e o ld Got h ic con st itut ion ) un less by specia l
l icen se under th e king

’

s let ters-pa ten t . Th is is st il l t h e la w in

cr im in a l ca ses. And a n idiot ca n n ot to th is day a ppea r by a t tor

ney , but in person ; for h e h a th n ot discret ion to en a ble h im to

1 On t h e profess ion of advoca te or coun sel lor , referen ce may be m ade to For

syth , Horten sius, or t h e Advoca te.
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on . I sh a l l on ly observe , t h a t serjea n ts a t la w a re boun d by a sol

em n oa th to do t h eir duty to th eir cl ien ts : a nd t h a t by custom th e

j udges of t h e courts of Westm in ster a re a lways adm it ted in to t h is
venera ble order before t h ey a re adva n ced to t h e ben ch ; t h e origin a l
of wh ich w a s proba bly to qua l ify th e pu isne ba rons of t h e exch e

quer to becom e just ices of a ssize , a ccord in g to t h e exigen ce of t h e

sta tute of 14 Edw . I I I . c . 16. From bot h t h ese degrees som e a re

usua l ly selected to be h is m a jesty ’

s coun sel lea rn ed in t h e la w ; th e

tw o prin cipa l of wh om a re ca l led h is a t torney a nd sol icitor -

gen era l .

Th e first kin g
’

s coun sel under t h e degree of serjea n t w a s Sir Fra n cis
Ba con , w h o w a s m ade so h on oris ca usa , with out eit h er pa ten t or

fee ; so t h a t t h e first o f t h e m odern order (w h o a re n ow t h e sworn
serva n ts o f t h e crown , wit h a sta nd in g sa la ry) seem s to h a ve been
Sir Fra n cis North , a fterwa rds lord -keeper of t h e grea t sea l to kin g
Ch a r les I I . Th ese kin g

’

s coun sel a n swer , in some m ea sure, to t h e

advoca tes o f t h e revenue , advoca ti fisci , am ong t h e Rom a ns . F or

th ey m ust n ot be em ployed in a ny ca use a ga inst t h e crown wit h out
specia l l icen se ; in wh ich rest rict ion t h ey agree wit h t h e a dvoca tes
of t h e fisc : but in t h e im peria l la w t h e proh ibit ion w a s ca rried st i l l
furt h er , a nd perh a ps w a s m ore for t h e d ign ity of t h e sovereign ;
for , except ing som e pecul ia r ca uses, t h e fisca l advoca tes were n ot

perm it ted to be a t a l l con cern ed in priva te su its betw een subject
a nd subject . A custom h a s O f la te yea rs preva iled of gra n t ing
letters-pa ten t of precedence to such ba rr ister a s t h e crown t h in ks
proper to h onor wit h t h a t m a rk of d ist in ct ion : wh ereby t h ey a re

en t it led to such ra n k a nd preaud ien ce a s a re a ssign ed in t h eir
respect ive pa ten ts ; som et imes n ext a fter t h e kin g

’

s a t torn ey-gen
era l , but usua l ly n ext a fter h is m a jesty ’

s coun sel t h en bein g . Th ese

(a s well a s t h e queen
’

s a t torney a nd solicitor-gen era l) ra n k pro
m iscuously wit h t h e kin g

’

s counsel a nd togeth er wit h t h em sit wit h
in t h e ba r of t h e respect ive courts ; but receive n o sa la r ies, a n d a re

not sworn , a nd th erefore a re a t l iberty to be ret a ined in ca uses
a ga in st t h e crown . And a l l oth er serjea n ts a nd ba rristers indiscrim i
n a tely (except in t h e court of common p lea s, w h ere on ly serjea n ts
a re adm it ted ) m ay ta ke upon t h em t h e protect ion a nd defense o f

a ny suitors, wh et h er pla in t iff or defenda n t ; w h o a re t h erefore ca l led
th eir clien t s, l ike t h e dependen ts upon t h e a n cien t Rom a n ora tors.

Th ose indeed pra ct ised gra tis, for h onor m erely , or a t m ost for t h e

sake of ga in in g in fluen ce : a nd so l ikew ise it is esta bl ish ed with us ,

th a t a coun sel ca n m a in ta in n o a ct ion for h is fees ; wh ich a re

given , n ot a s loca tio vel conductio , but a s guiddam h on ora rium ;
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n ot a s a sa la ry or h ire , but as a m ere gra tu ity , wh ich a counsel lor
can n ot dem a nd wit h out doing wron g to h is reputa t ion : a s is a lso

la id down with rega rd to advoca tes in th e civil law ,
wh ose h on o

ra rium w a s d irected by a decree of th e sen a te n ot to exceed in a ny

case ten t h ousa nd sesterces, or a bout 80 1 of En gl ish m oney. And ,

in order to en coura ge due freedom of speech in t h e lawfu l defense
of t h eir cl ien ts , an d a t t h e sam e t im e to give a ch eck to th e un seem ly
licen t iousn ess of prost itute a nd il l ibera l m en (a few of wh om m ay

som et im es insin ua te t h em selves even in to th e m ost h on ora ble pro
fession s) it h a th been h olden t h a t a coun sel is n ot a n swera ble for
a ny m a t ter by h im spoken rela t ive to t h e ca use in h a nd a nd sug

gested in h is cl ien t
’

s in st ruct ion s , a lt h ough it sh ould reflect upon
th e reput a t ion of a n oth er , a nd even prove a bsolutely ground less ;
but i f h e m en t ion s a n un t ruth of h is ow n inven t ion , or even upon
in st ruct ion s, i f it be im pert inen t to th e ca use in h a nd , h e is t h en
l ia ble t o a n a ct ion from th e pa rty in jured . And coun sel gu ilty of

deceit or collusion a re pun ish a ble by th e sta tuteWestm . Edw . I ,
c. 28 , wit h imprisonm en t for a yea r a nd a day , a nd perpetua l
silen ce in th e courts ; a pun ish m en t st il l som et im es in flicted for

gross m isdemea n ors in pra ct ice.

Th e str ict a nd correct designa t ions of m embers of t h e lega l profession a re

Counsel (Counsel lor a t La w ) , wh en before t h e court trying a cause , a rguing
ma t ter of la w , or applyin g for orders.

Attorn ey a t La w , in a ct ion s a t or courts of la w .

Sol icitor in Ch a ncery, in suits in or courts of equity.

Proctor , in proceed ings in or courts of a dm ira lty.

I n E ngla nd , t h e profession is d ivided in to t w o bra nch es, counsel being ca lled

Ba rr isters, a nd , in recen t t imes, t h e ot h er bra nch of t h e profession , Sol ic itors.

I n th e Un ited Sta tes a l l members of t h e profession a re both a t torn eys a nd

coun sel lors ; but th e term So l icitor is frequen t ly used w h ere th ere a re sepa ra te

courts of equ ity a nd in t h e federa l courts.
1

VON SCHMIDT v. WILBER , SUPREME COURT OF CALIF ORNIA ,
1893 (99 Ca l .

Ha rr ison , J A court is a t r ibun a l presided over by on e

or m ore judges, for th e exercise of such judicia l power , a s h a s been
con ferred upon it by la w . Bla ckston e, followin g Coke , defin es it a s
“
a pla ce wh ere just ice is judicia l ly adm in istered ,

”
(3 Bl . Comm .

23) but it is a lso essen t ia l th a t t h is pla ce be design a ted by la w , a nd

1 On t h e h istory of t h e lega l profession in t h e Un ited Sta tes, referen ce m a y be

m ade toWa rren , H istory of t h e Amer ica n Ba r .
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t h a t th e person or person s w h o a re a uth or ized to a dm in ister just ice
be a t t h a t p la ce for t h e purpose of adm in isterin g just ice a t such

t im es a s m ay be a lso design a ted by la w . Th e t im es fixed by la w
for t h e t ra n sact ion of jud icia l busin ess a re ca l led

“
term s, a nd t h e

per iods between th e end of one term a nd th e begin n in g of th e n ext
a re ca l led “va ca t ion s.

" Th ese “
term s

” va ry in d ifferen t jurisdic
t ion s a ccord in g to th e st a tutes by wh ich th ey a re fixed ; in som e

sta tes ending a t fixed da tes , a nd in oth ers con t in uin g un t i l t h e com
m en cem en t o f a succeed in g term . Form er ly , in En gla nd , t h ere

were four term s of court in ea ch yea r , a nd th eir dura t ion w a s so

fixed th a t t h ere w ere on ly 91 d ays in ea ch yea r durin g wh ich t h e

courts cou ld be in session . As th e jud ic ia l busin ess in crea sed , it

becam e im possible to t ra n sa ct it a l l wit h in th ese periods of t im e ,

a nd t h ere grew up t h e pra ct ice of h ea rin g m a n y m a t ters
“
out o f

court ” wit h t h e sam e effect a s i f h ea rd wh ile t h e court w a s in ses

sion ; but t h e m a t ters wh ich w ere t h us h ea rd were on ly such a s

perta ined to causes pend ing in court , a nd wh ich were of a n a ture

to exped ite or fa cil ita te th e jud icia l d isposit ion o f t h e pend in g
ca use , to wh ich th ey were m erely subsid ia ry or colla tera l . At a

la ter d ay t h e pra ct ice a rose of h ea r in g a nd d isposing o f such m a t ters

a t cer ta in h ours dur in g
“
term t im e

” wh ile t h e court w a s n ot in

form a l session , a nd subsequen t ly certa in h ours of ea ch d ay were
fixed , a t wh ich on e of th e judges wou ld h ea r t h ese m a t ters w h i le
t h e court w a s a ctua lly in session . Th e m ot ion s a n d orders t h us

m ade were sa id to be h ea rd a nd d isposed of
“
a t ch am bers ,

”
for th e

rea son th a t t h ey were h ea rd by th e judge a t h is ch am bers, ra t h er
th a n in t h e court room , but t h e term

“
ch am bers” fin a l ly becam e

extended so a s to in clude a ny pla ce , eith er in or out of th e cour t
room , a t wh ich a judge m ay h ea r a ppl ica t ion s or m a ke orders wh ile
t h e court is n ot in session ,

in m a t ters pendin g in t h a t court . Th e

d ist in ct ion between th ose m a tters wh ich could be h ea rd in court

a n d t h osewh ich cou ld be h ea rd a t ch am bers a rose from conven ien ce,

ra t h er t h a n from a ny oth er ca use , but th ey were l im ited to t h e sub

sidia ry a nd in ciden ta l steps in pra ct ice a nd procedure , leaving to
th e Court th e jud icia l determ in a t ion of t h e issues presen ted by th e
plead in gs , a nd wh ich form ed a pa rt o f t h e record . Th e term

court , a s used in th e Code of Civil Procedure ,
m ea n s som et im es

t h e pla ce wh ere t h e court is h eld , som et im es t h e tr ibun a l itself ,
a nd som et im es t h e ind ividua l presid in g over th e tribun a l , a nd in
m a ny ca ses is used synonym ously , a s wel l a s in terch a n gea bly , w ith
“ judge

”

; a nd wh eth er t h e a ct is to
'

be performed by t h e one or th e
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a nd t h e lon g va ca t ion between Midsumm er a nd Mich a elm a s , wh ich
w a s a l lowed for t h e h ay -t im e a nd h a rvest . A l l Sundays a lso , a n d

som e pa rt icula r fest iva ls , a s t h e days of t h e purifica t ion , a scen sion ,

a n d som e oth ers , were in cluded in t h e sam e proh ibit ion ; wh ich w a s

esta bl ish ed by a ca non of th e ch urch , A . D . 517 ; a nd w a s fort ified
by a n imperia l con st itut ion of t h e younger Th eodosius , com prised
in t h e Th eodosia n code.

Afterwa rds , wh en our ow n lega l con st itut ion cam e to be set t led ,

t h e comm en cem en t a nd dura t ion of our la w -term s were a ppoin ted
wit h a n eye to t h ose ca n on ica l proh ibit ion s ; a nd it w a s ordered by
th e laws of Kin g Edwa rd t h e Con fessor , t h a t from Adven t to t h e

oct ave of t h e Epiph a n y , from Septuagesim a to th e octa ve of Ea ster ,
from t h e a scen sion to t h e octave of Pen tecost , a nd from t h ree in

t h e a ftern oon of a l l Sa turdays t i ll Monda y m orn in g , t h e pea ce of

God a nd of h oly ch urch Sh a ll be kept th rough out a l l th e kin gdom .

And so ext ravaga n t w a s a fterwa rds t h e rega rd t h a t w a s pa id to

t h ese h oly t im es, t h a t t h ough t h e a uth or of t h e Mirror m en t ion s
on ly on e va ca t ion of a ny con sidera ble lengt h , con ta in ing t h e m on t h s

of August a nd Septem ber , yet Britton is express, t h a t in t h e

reign of Kin g Edwa rd t h e First n o secu la r p lea could be h eld , n or

a ny m a n sworn on t h e Eva n gel ists, in t h e t im es of Adven t , Len t ,
Pen tecost , h a rvest , a nd vin t age , t h e days of t h e grea t l it a n ies ,
and a l l so lem n fest iva ls. But h e adds , t h a t t h e bish ops d id n ever
th eless gra n t d ispen sa t ion s , (of wh ich m a ny a re preserved in Rym er

’

s

Fw dera ) , t h a t a ssizes a nd jur ies m igh t be ta ken in som e of th ese

h oly sea son s. And soon a fterwa rds a gen era l d ispen sa t ion w a s

esta bl ish ed by sta tute Westm . 1 , 3 E dw . I . c . 51 , wh ich decla res,
th a t

“by th e a ssen t of a l l t h e prela tes , a ssizes of n ovel d isseisin ,

m ort d
’

a ncestor a nd da rrein presen tm en t sh a l l be ta ken in Adven t ,
Septuagesim a , a nd Len t ; a nd t h a t a t t h e specia l request of th e kin g
to t h e bish ops.

”
Th e port ion s of t im e , t h a t were n ot in cluded

with in th ese proh ibited sea son s , fel l n a tura l ly in to a fourfold d ivi
sion , a nd , from som e fest iva l day t h a t imm ed ia tely preceded t h eir
comm en cem en t , were denom in a ted t h e term s of St . Hi la ry , of

Ea ster , of t h e Holy Trin ity , a nd of St . Mich ael : wh ich term s

h ave been sin ce regula ted a nd a bbrevia ted by severa l a cts of

pa rl iam en t .

I n E ngla nd ,
H ila ry Term bega n Ja nua ry 3 , a nd ended Februa ry 12 ; Ea ster

Term bega n th e second Wednesday a fter Ea ster Sunday a nd ended t h e Mon

day a fter Ascen sion Da y ; Trin ity Term bega n t h e F r iday a fter Tr in ity Sunday,
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a nd ended t h e secondWednesday t h erea fter ; Mich a elm as Term bega n October 9,
a nd ended November 28. Th e Judica ture Act of 1873 abol ish ed t h ese terms.

I n t h is coun t ry, in most jur isd ict ion s, t h e term s of court a re provided for by
sta tute. I n a few jur isd ict ion s terms h ave been don e awaywith .

HOBART v . HOBART , SUPREME COURT OF IOWA , 1877 (45 I a .

Beck , J I I I . Code , sec . 2222 , a uth orizin g a nd govern
in g proceed ings for d ivorce , con ta in s th e fol lowing provision :

“
No

d ivorce sh a l l be gra n ted on t h e test im on y of th e pla in t iff ; a nd a ll

such a ct ion s sh a l l be h ea rd in open court on th e test im on y of w it

nesses , or deposit ion s t a ken a s in oth er equ it a ble a ct ions t r ia ble
upon ora l test imon y , or by a comm issioner a ppoin ted by t h e court .

”

Th e t ria l requ ired in t h is sect ion is to be h ad in open court . We

a re first ch a rged w ith t h e t a sk of determ in in g th e purport a n d effect
of t h e words “

open court .

”
Th e la n gua ge is simple a nd its mea n

in g obvious. Th e tr ia l m ust be in a court . Bla ckston e , a dopt in g
Coke ’

s defin it ion , says ,
“
a court is a pla ce wh ere just ice is jud icia lly

a dm in istered .

”
3 Bl . Corn . 24 . But th is defin it ion obviously wa n ts

fu lln ess ; it is l im ited to th e pla ce of a court in its expression . I n

a dd it ion to t h e pla ce , t h ere m ust be t h e presen ce of t h e officers
const itut ing th e court , t h e judge or judges cert a in ly , and proba b ly
t h e clerk a uth orized to record th e a ct ion of th e court ; t ime m ust

be rega rded , too , for t h e o fficers of a court m ust be presen t a t t h e

pla ce a nd a t t h e t im e appoin ted by la w in order to con st itu te a

cour t . To give existen ce to a court , t h en , its o fficers a nd t h e t im e

a nd pla ce of h old ing it m ust be such a s a re prescribed by la w . Th e

Circu it Court is to be h eld by t h e Circu it Judge (Code , ch ap . 5 ,

T it le I I I ) , a nd its term s a re prescr ibed by la w Th e p la ces
o f h olding it a re a lso prescr ibed , a nd it ca n not be h eld elsewh ere

To con st itute t h e Circuit Court , t h en , t h e Circu it Judge
m ust be in t h e d isch a rge o f jud icia l dut ies a t t h e t ime a nd in t h e

pla ce prescr ibed by la w for th e sitt in g of t h e court .

FLOURNOY v . C ITY OF JE FF E RSONVILLE , SUPREME COURT OF

INDIANA , 1861 (17 I nd .

Perkin s, J . : Th e provision is n ot un con st itut ion a l because

it im poses upon a m in ister ia l officer t h e perform a n ce of a jud icia l

a ct .

Th e issu in g of t h e wr it , a s w e h ave sa id , is a m in isteria l a ct , a s

m uch a s th e issu in g of a n a tta ch m en t , or capia s for t h e a rrest of t h e

body , upon a n a ffidavit .
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Jud icia l a cts, wit h in t h e m ea n in g of t h e Con st itut ion of Ind ia n a ,

a re such a s a re performed in t h e exercise of jud icia l power . But

th e jud icia l power of th is sta te is vested in courts. A jud icia l a ct

t h en , m ust be a n a ct per formed by a court , touch in g th e r igh ts of
pa rt ies , or property , brough t before it by volun ta ry a ppea ra n ce , or

by t h e pr ior a ct ion of m in ister ia l officers , in sh ort , by m inister ia l

a cts. See Wa ldo v . Wa lla ce, 12 I nd . 569, wh ere t h e con st itu t ion a l
provision s a re quoted . Th e a cts don e out o f court , in br in gin g pa r
t ies in to court , a re , a s a genera l proposit ion , m in ister ia l a cts ; t h ose
don e by t h e court in session ,

in a d jud ica t in g between pa rt ies, or
upon t h e r igh ts of one in court , ex pa rte, a re judicia l a cts. 3 B la cks.

Comm .
, p . 25 .

And t h e a ct is n on e th e less m inister ia l beca use th e person per
form in g it m ay h ave to sa t isfy h im self t h a t th e sta te o f fa cts exists
under wh ich it is h is r igh t a n d duty to perform t h e a ct . I n Betts

v . Dimon , 3 Con n . 107, wh ere it w a s h eld t h a t t h e a dm inistra t ion of

th e poor debtor ’

s oa th w a s a m in ister ia l , n ot a judicia l a ct , Hosm er ,

C . J. , in del iver in g t h e Opin ion of t h e Court sa id : “Every select
m a n ,

before t h e appo in tmen t of a n overseer , a nd every Sh er iff ,
previous to t a king ba il , m akes inqu iry to a id h im in t h e lega l per

form a n ce o f h is duty .

So in Cra n e v . Camp , 12 Con n . 463 , it w as h eld t h a t a just ice o f

t h e pea ce a cted m in ister ia l ly in a ppoin t in g freeh o lders to a ssess

dam a ges susta ined by t a kin g la nd for a publ ic h igh wa y , t h ough it
w a s n ecessa ry for h im to m a ke in qu iry a s to t h e fitn ess of t h e per

son s appo in ted .

A m in isteria l a ct m ay , perh a ps , be defin ed to be one wh ich a

person perform s in a given sta te o f fa cts , in a prescr ibed m a n n er ,

in obedien ce to t h e m a nda te of lega l a uth or ity , with out rega rd to ,

or t h e exercise of , h is ow n judgm en t upon th e propr iety o f t h e a ct

being done.

Wit h respect to t h e scope of t h eir jurisd ict ion , courts a re (1 ) o f genera l j ur is
d ict ion , or (2) of specia l or l im ited jurisd ict ion . Th e former a re usua l ly ca l led

Super ior courts, t h e n ame borne by t h e t h ree common -la w courts to wh ich t h ey
a re a na logous.

Courts a re a lso (1 ) of or igin a l jur isd ict ion , or (2) of a ppel la te jurisd ict ion . A
court

’

s j ur isdict ion is or igin a lwh en ca uses, or a certa in c la ss of ca uses, a re brough t

t h ere in t h e first in sta nce ; it is a ppel la te wh en , h aving or igin a ted in some ot h er

court , t h ey a re brough t to t h e court in quest ion to obta in review of th e order or

judgm en t en tered .

Court s a re often given bot h kinds of jur isdict ion . Th us, t h e Supreme Court

of t h e Un ited Sta tes h a s or igin a l jurisd ict ion of con troversies between sta tes of

t h e Un ion , t h ough its jur isd ict ion is ch iefly a ppel la te.
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proceed in gs a re nu l l it ies i f th eir jurisd ict ion does not a ppea r on

th eir fa ce , is th is : a court wh ich is competen t by its con st itut ion to
decide on its ow n jurisd ict ion , and to exercise it to a fin a l judgm en t ,

with out sett in g forth in th eir proceed in gs t h e fa cts a nd eviden ce on

wh ich it is rendered , wh ose record is a bsolute ver ity , n ot to be

impugned by averm en t or proof to th e con tra ry , is o f t h e first
descr ipt ion ; th ere ca n be n o jud icia l in spect ion beh ind th e judg
men t save by a ppel la te power . A court wh ich is so con st ituted
th a t its judgm en t ca n be looked t h rough for t h e fa cts a nd eviden ce
wh ich a re n ecessa ry to sust a in it , wh ose decision is n o t eviden ce of

itself to sh ow jurisdict ion a n d its lawfu l exercise , is of t h e la t ter

descript ion ; every requisite for eit h er m ust a ppea r on th e fa ce of

t h eir proceed in gs , or t h ey a re n u l l it ies. Th e Circuit Court of t h is
d istr ict h a s or igin a l , exclusive , a nd fin a l jur isd ict ion in crim in a l
ca ses ; its judgm en t is a sufficien t ca use on a return to a wr it of
h a bea s corpus;

“
on t h is wr it th is court ca n n ot look beh ind t h e

judgmen t a n d re-exam in e t h e ch a rges on wh ich it w a s rendered . A
judgmen t in its n a ture con cludes t h e subject in wh ich it is ren

dered , a n d pronoun ces t h e la w of th e ca se. Th e judgm en t of a

court of record , wh ose jur isd ict ion is fin a l , is a s con clusive on a ll

th e wor ld a s th e judgm en t of t h is court wou ld be. I t is a s con

elusive in t h is cour t a s it is in oth er courts. I t puts a n end to a l l

in qu iry in to th e fa ct by decid in g it .

”

(3 Peters , 204 ,

OSGOOD v . BLACKMORE , SUPREME COURT OF ILLINO IS , 1871

(59 111.

Wa lker , J Had t h is been a con fession before t h e clerk ,
a nd n ot in open court th en t h ere would h ave been grea t force in th e
object ion . But wh ere a court o f super ior gen era l jur isd ict ion h a s
proceeded to ad jud ica te a n d to decree in a m a t ter before it , a ll
rea son a b le in tendm en ts wil l be in dulged in favor of it s jur isd ict ion .

But wh en t h e court is of l im ited or in fer ior jurisd ict ion , such
in tendm en ts wil l n ot be indulged , but t h e fa cts necessa ry to con fer
jurisd ict ion m ust a ppea r in th e proceed in gs.

Th is being t h e presum pt ion , t h en , t h e court bein g of genera l a nd

super ior jur isd ict ion , a nd bein g in session wh en t h is judgmen t w a s

rendered , w e m ust presum e t h a t t h e court first h ea rd eviden ce th a t
t h e requisite n ot ice w a s given to render t h e n ote due a nd pa ya ble ,

before t h e judgm en t w a s rendered . Th e presum pt ion wh ich t h e

la w indulges in favor of its jurisd ict ion ca n on ly be overcom e , in a

col la tera l proceeding, wh en th e record itself sh ows t h ere w a s n o
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jur isd ict ion , a nd th ere is n oth in g in t h e record of th e con fession in
t h is ca se wh ich ten ds in t h e sl igh test degree to con t rad ict t h e pre
sum pt ion . H a d t h e record sta ted t h a t n o proof w a s h ea rd a s to

a ny n ot ice h a vin g been given , th en t h e presum pt ion w ould h ave
been rebut ted . Or h a d it appea red from t h e record t h a t t h e n ote

w a s n ot , a nd could n ot h ave been due , t h en t h e record wou ld h ave
sh own t h a t t h e a t torn ey in fa ct h ad n o power to en ter t h e a ppea r
a n ce of t h e defenda n ts, a nd h a vin g n o power , t h e court wou ld h ave
fa iled to a cquire jurisd ict ion of t h e person s of t h e defenda n ts , a nd
th e ca se wou ld h ave been l ike Cha sev. Da n a , supra . But to render

th is n ote paya ble , a n a ct h ad to be perform ed th a t must be proved
before a recovery could be h ad , a nd w e m ust presum e in favor of

th e judgmen t of t h e superior court , t h a t eviden ce w a s h ea rd t h a t

th e n ot ice h ad been g iven to render t h e n ote due , a nd wh ich con

ferred jurisd ict ion over t h e defenda n ts.

F ox v . HOYT , SUPREME COURT OF ERRORS OF CONNE CT ICUT ,

1838 ( 12 Con n .

Ch urch , J Tw o ca uses of error a re a ssign ed a s appa ren t
upon t h is record : First , t h a t it does n o t appea r t h a t Just ice Adam s

gave n ot ice to t h e pa rt ies, in wr it in g , to appea r before h im for t h e

tr ia l of sa id a ct ion , on t h e 20th day of Ja n ua ry ; n or t h a t t h e n ot ice

w a s served , eith er by read in g , or leavin g a copy wit h t h e pa rt ies ,
in con form ity with th e provision s of t h e sta tute of 1833. And

second ly , t h a t it does n ot a ppea r t h a t Just ice Adam s found or

adjudged a ny debt to be due to th e pla in t iff .

1 . Th e sta tute of 1833 , in add it ion to t h e a ct for regula t ing courts,
etc . , en a ct s ,

“
t h a t wh en ever a ny w rit , suit , or civil process sh a l l be

m ade return a ble before a ny just ice of t h e pea ce , a nd a t t h e t im e

a ppo in ted for th e t r ia l o f t h e sam e , sa id just ice sh a l l be a bsen t
from t h e town wh ere t h e t r ia l is to be h ad , sa id just ice m ay , a t a ny

t im e with in tw en ty da ys a fter th e sa id t im e for t ria l , proceed to

try sa id ca use , in t h e sam e m a n n er a s h e m igh t h a ve don e a t sa id

t im e n am ed for t r ia l : Provided , th a t h e sh a l l give six da ys pre

vious n ot ice of t h e t im e a n d p la ce of sa id t ria l , to th e pa rt ies in

sa id ca use , in writ ing , to be read in h ea r in g of sa id pa rt ies, or a t rue

a nd a t tested copy t h ereof to be left a t th eir usua l pla ce of a bode.

”

Before t h e en a ctm en t of th is la w , if a just ice of t h e pea ce w a s a bsen t

a t th e t im e of tr ia l , n o lega l provision existed for t h e con t in ua n ce
o f h is pow er a nd jurisd ict ion over th e a ct ion ; a nd n o furth er pro
ceedings could be h ad in t h e suit .



332 ORGANIZATION AND JURISDICTION

Th a t t h e just ice in t h is ca se , a fter t h e return day of t h e writ ,
th e 13th day of Ja n ua ry ,

could proceed n o furt h er , un less h e ca used
th e pa rt ies to be n ot ified in wr it in g , in t h e m a n ner prescribed by
th e sta tute , is n ot a m a t ter for d ispute a nd ca n n ot be . But t h e

quest ion is, wh eth er t h e fa cts n ecessa ry to con st itute a lega l n ot ice ,
sh ou ld h ave been deta iled upon t h e record of t h e just ice , a nd for

wa n t of t h is , t h e judgm en t be erroneous? Or w a s it en ough t h a t it

w a s found a nd sta ted , by t h e just ice , t h a t
“
th e pa rt ies were duly

n ot ified ?”

Th is a ct ion , a t its comm en cem en t , w a s clea r ly wit h in t h e jur is
d ict ion oi t h e just ice. Th e sum in dem a nd , t h e process a nd t h e

pa rt ies , were such a s gave to h im jur isd ict ion . And t h e fa ct th a t
on t h e return day , th e just ice w a s a bsen t from th e town , did n ot

ta ke away h is jur isd ict ion over t h e cause ,
wh ich h a d been lega l ly

commen ced . Th e sta tute susta ined t h e powers of t h e court , pre
served th e a ct ion a l ive , a ut h orized future proceed in gs, a nd d irected
th e m a n ner of t h em . Th e just ice , th erefore , h avin g before h im a

ca use , a s it appea red from t h e fa ce of t h e process a nd proceedin gs,
of wh ich h e h ad jurisd ict ion , h ad , a s a m a t ter of course , jurisd ict ion
over a l l in ter locutory acts lega l ly n ecessa ry to a fin a l judgm en t .

I t would seem to fol low from t h ese prem ises , i f t h ey a re t rue , t h a t

t h e finding of t h e just ice , t h a t t h e pa rt ies were du ly n ot ified , is con

elusive eviden ce of its t ruth . Th e suprem e court of t h e Un ited
St a tes, in t h e ca se of Vorh ees v. Th e Un ited Sta tesBa n k, 10 Peters
472 , in d iscussing t h is subject , says :

“
Th ere is n o pr inciple bet ter

set t led , th a n t h a t every a ct of a court of com peten t jurisd ict ion
sh a l l be presum ed to h ave been r igh t ly done , t ill t h e con t ra ry
appea rs. Th is ru le a pplies a s wel l to every judgm en t or decree
ren dered in t h e va rious sta ges of t h eir proceed in gs, from t h eir
in it ia t ion to t h eir com plet ion , a s to t h eir adjud ica t ion t h a t t h e pla in
t iff h a s a righ t of a ct ion . Every m a t ter ad jud ica ted becomes a

pa rt of t h eir record , wh ich t h en cefort h proves itsel f , with out refer
r ing to t h e eviden ce on w h ich it h a s been ad judged .

”

I f t h is doct rine is a ppl icable to t h e presen t ca se , of wh ich t h ere
ca n be n o doubt , t h e con sequen ce is irresist ible , t h a t t h e fa ct of

n ot ice h aving been adjud ica ted , m ust be t aken to be t rue , w ith
out referrin g to t h e eviden ce upon wh ich t h e adjudica t ion w a s

predica ted . Th e just ice , by h is record , says, t h e pa rt ies were
duly not ified ; by wh ich is m ea n t , t h a t t h ey w ere not ified in t h e

m a n n er prescribed by la w . Th is is t h e obvious m ea n ing of t h

la nguage used . Th is th e j ust ice h ad a r igh t to enquire a fter , a nd
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TRADER v. MCKE E , SUPREME COURT OF ILLINO IS , 1839 (1 Scam .

Lockwood ,
Just ice , del ivered th e opin ion of t h e Court :

Th is w a s origin a l ly a n a ct ion commenced before a just ice of t h e

pea ce , a n d w a s brough t by appea l in to t h e Circu it Court o f Cook
coun ty . I t appea rs from t h e bi l l of except ion s ta ken in t h e ca use ,

th a t t h e a ct ion w a s founded on severa l judgmen ts obta in ed before
a j ust ice of th e pea ce in t h e Sta te of Ind ia n a , by McK ee , a ga in st
Moses S . a nd Tega l Trader . Th e defenda n ts below objected to

th e t ra n scr ipts of t h e judgmen ts rendered by t h e just ice of t h e

pea ce , a s eviden ce in t h e ca use ; wh ich object ion t h e Court over
ru led , a n d received t h e t ra n scripts in eviden ce , a nd gave judgrnen t
for t h e pla in t iff below . Am on g oth er errors relied on is t h e fol low
in g , to w it : Th a t it does n ot a ppea r , from t h e eviden ce off ered ,

t h a t t h e just ice before wh om t h e judgm en ts purport to h ave been
rendered h a d a ny jurisd ict ion over t h e person s of t h e defen da n t s or

over t h e subject -m a t ter of sa id a ct ion s. Th e la w is wel l set t led ,

t h a t in courts n ot of record , in order to just ify th eir ta kin g cogn i

za n ce of a ca use , th eir jurisd ict ion m ust a ffirm a t ively a ppea r . I n

order to h ave received th ese t ra n scr ipts in eviden ce , it w a s in cum

ben t on t h e pla in t iff to
'

h ave Sh own , t h a t by t h e laws of In d ia n a
t h e just ice of th e pea ce h ad jur isd ict ion over th e subject -m a tter upon
wh ich h e a t tem pted to adjud ica te .

DE NISON v. SM ITH , SUPREME COURT OF M ICH IGAN
, 1876 (33

Mich .

Cam pbel l , J . : Sm ith sued Den ison join t ly with one Bush , upon
con t ra ct , in t h e super ior court of Gra nd Rapids. Suit w a s com

m en ced by decla ra t ion , a nd t h e sh er iff m ade return of service on

both defenda n ts in Ken t coun ty , a nd did n ot cert ify t h a t eit h er w a s
served in Gra nd Ra pids. Judgm en t w a s ren dered by defa u lt , on
t h e l oth o f Ju ly , 1875. On t h e 19t h o f July , upon a n ex pa rte
m ot ion , t h e sh er iff w a s a l lowed to am end h is return so a s to sh ow
service on Bush in Gra n d Ra pids before service w a s m ade on Den i
son . Th e errors a ssign ed in t h is court a re ba sed upon th e irreg
ula rity of t h e defau lt , wh en n o jurisd ict ion appea red .

Th e jur isd ict ion of th e superior court is decla red to extend to civil
ca ses in volving m ore t h a n one h undred dol la rs , wh ere service of

decla ra t ion or process is m ade on on e or a l l of t h e defen da n ts
wit h in th e city of Gra nd Ra pids , or wh ere t h e pla in t iff resides in
Gra nd Ra pids a nd service is m a de on a defen da n t in Ken t coun ty .
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L . 1875 , p . 44 , 13 . I t does n ot a ppea r from th e decla ra t ion t h a t t h e
pla in t iff resides in Gra nd Ra pids , a nd t h erefore th e jur isd ict ion
depended on t h e proper service of process on Bush .

Th e court in question , th ough h a vin g a la rge j ur isdict ion over
ca uses of a ct ion , is a court of specia l a nd l im ited jur isd ict ion a s to

person s , a nd in a l l such ca ses jurisd ict ion m ust be Sh own , a nd can n ot
be presum ed . I n Turril l v . Wa lker , 4 Mich . R . ,

177 , it w a s h eld

a circuit court process could n ot be served with out t h e coun ty , in
t h e a bsen ce of a ny st a tute a uth orizing it , a nd t h a t court , th ough
h aving gen era l powers, could h ave n o jurisd ict ion over person s n ot

found wh ere th ey could be lawfu lly served . A mun icipa l court
crea ted for a city wou ld be a n a nom a ly , if it cou ld send its proc
ess a broa d for gen era l purposes. Th e powers of t h e circuit courts
to rea ch defenda n ts beyond t h e coun ty , is con fined to cases wh ere
on e , a t lea st , is served wit h in it . I n th e ca se of join t debtors t h e
pra ct ice is govern ed by set ion 5748 of th e Com piled Laws. Th a t
sect ion expressly con tem pla tes a service a t h om e on on e or m ore

defenda n ts, before t h e pla in t iff ca n sue out furth er process or

del iver a decla ra t ion to be served beyon d th e coun ty on t h e rest , a nd
in t h e ca se of process it eviden t ly requires a return of

“
n ot found

a s a prel im in a ry . Th e la ngua ge , t h ough n ot precise , con tem pla tes
som e eviden ce of service on one a s a founda t ion for a furth er wr it ,
a nd t h e sam e provision a l lows t h e pla in t iff to h a ve h is decla ra t ion
a nd n ot ice of rule to p lead , w h ich a re a subst itute for process,
“
served on th e defenda n ts n ot elsewh ere served in a ny oth er coun ty
in t h is sta te.

”
I t w a s n ever in tended th a t a n a bsen t defenda n t

sh ould be pursued un t il service w a s m ade a nd proved on t h e ot h er

with in th e jurisd ict ion . Th a t is a cond it ion preceden t . A defend

a n t h a s a r igh t to kn ow from t h e record wh eth er h e is subject

to th e jurisd ict ion ; a nd wh ere it depends on a previous service on

som e on e else , t h a t ca n on ly be sh own by t h e return of service ,

or by a ppea ra n ce.

Neith er ca n a court render judgm en t a ga in st a pa rty w h o h as

n ot a ppea red ,
with out som e eviden ce of jurisd ict ion .

3 . JURISDICT ION

SHE LDON v. NEWTON , SUPREME COURT OF OH IO ,
1854 (3 Oh io

St .

Ra n n ey , J I . A set t led a xiom of t h e la w furn ish es th e

govern in g pr in ciples by wh ich t h ese proceed in gs a re to be tested .
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If th e court h ad jur isd ict ion of t h e subject -m a tter a nd th e pa rt ies ,
it is a ltoget h er imm a teria l h ow grossly irregu la r or m a n ifest ly
erroneous its proceed in gs m ay h ave been ; its fin a l order ca n n ot

be rega rded a s a n ul l ity , a nd ca n n ot , t h erefore be col la tera l ly im
pea ch ed . On t h e ot h er h a nd ,

if it proceeded wit h out jur isd ict ion ,

it is equa l ly un im port a n t h ow tech n ica l ly correct , a nd precisely
certa in , in poin t of form , its record m ay a ppea r ; its judgm en t is

void to every in ten t , a nd for every purpose , a nd m ust be so decla red

by every court in wh ich it is presen ted . I n t h e one ca se , t h e

court is in vested wit h t h e power to determ in e t h e r igh ts of t h e

pa rt ies , a nd n o irregu la r ity or error in th e execut ion o f t h e power
ca n preven t its judgm en t , wh ile it sta nds un reversed , from d is

posin g of such righ ts a s fa l l wit h in t h e legit im a te scope of it s

ad jud ica t ion ; wh ile in t h e ot h er , its a uth or ity is wh ol ly usurped ,

a nd its judgm en ts a nd orders t h e exercise of a rbit ra ry power under
t h e form s , but wit h out t h e san ct ion , of la w . Th e power to h ea r,“
a nd determ ine a cause is jur isd ict ion ; a nd it is coram j udice wh en
ever a ca se is presen ted wh ich br in gs t h is power in to a ct ion . But

before t h is power ca n be a ffirm ed to exist it m ust be m ade to a ppea r
th a t t h e la w h a s given t h e tr ibun a l capacity to en terta in th e com

pla in t aga in st t h e person or t h in g sough t to be ch a rged or a ffected ;
th a t such com pla in t h a s a ctua lly been preferred a nd t h a t such person
or t h in g h a s been proper ly brough t before t h e t r ibun a l to a n swer
t h e ch a rge t h erein con ta in ed . Wh en th ese appea r , th e ju risd ict ion
h a s a t ta ch ed ; t h e r igh t to h ea r a nd determ ine is perfect ; a nd t h e

decision of every quest ion t h erea fter a r isin g is but t h e exercise
of t h e jur isd ict ion t h us con ferred ; a nd wh eth er determ in ed r igh t
fu l ly or wron gful ly , correct ly or erroneously , is a l ike imm a ter ia l to
t h e va l id ity , force , a nd effect of t h e fin a l judgm en t , wh en brough t
col la tera l ly in . quest ion . Un ited Sta tes v . A rredondo, 6 Pet . 709 ;

Rh ode I sla nd
'

v . Ma ssa ch usetts , 12 Pet . 718.

We wh ol ly d issen t from t h e posit ion t a ken in a rgumen t , th a t th e

jurisd ict ion of t h e court , or t h e effect of its fin a l order , ca n be m ade

to depend upon t h e records d isclosin g such a sta te of fa cts to h ave
been sh own in eviden ce , a s to wa rra n t t h e exercise of its a ut h or ity.

To adopt t h e la nguage of th e court , in a n swer to th e sam e posit ion ,

in Voorh es v . Th e Un ited Sta tes Ba nk, 10 Pet . 473 :
“We can n ot

h esita te in giving a d ist in ct a nd un qua l ified nega t ive to th is prop
osit ion

, both on pr in ciple a nd a uth ority too wel l a nd l on g set t led

to be quest ioned . I t w a s d ist in ct ly repudia ted in th e ea rly ca se of

Ludlow
’

s H eirs v . J oh nston , 3 Oh io , 560 ; a nd h a s been n o less
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adjudge a d issolut ion of t h a t rela t ion . A ll cit izen s of t h a t st a te ,

dom iciled wit h in it a nd owing to it a l legia n ce , a re bound by t h e
laws a nd regu la t ion s wh ich it prescribes in th a t respect . Wh en ,

wit h out in frin gemen t of t h e con st itut ion of t h e sta te , its sta tutes

h ave con ferred upon a ny of its courts th e genera l power to a ct

jud icia l ly upon th e m a t r im on ia l sta tus of its cit izen s , or of person s
wit h in its terr itoria l l im its, a nd to a djudge a d issolut ion of th e

rela t ion of h usba nd a nd wife ; th en , w e ta ke it , such court h a s
jurisd ict ion of t h e subject -m a tter of d ivorce . A text -wr iter o f

repu te sa ys, th a t
“
it is th e a ct or a cts wh ich con st itute t h e ca use

of a ct ion ,

” wh ich “
is t h e subject —m a t ter in a su it for d ivorce .

”

See 3 Am . La w . Reg . (N . S .) 206. And in H olmes v . Holmes, 4

La n s. 388 , th e lea rn ed a nd a ble judge w h o del ivered th e Opin ion
of t h e court spea ks of th e a cts rel ied upon to obta in a d ivorce a s

bein g th e subject -m a t ter . Th e defin it ion s of lexicogra ph ers imp ly
a broader scope to t h e ph ra se , a m ore gen era l m ea n in g . I t is :
“
Th e ca use ; t h e object ; t h e t h in g in d ispute . Bouvier ’

s La w

Diet .

“
Th e m a t ter or t h ough t presen ted for con sidera t ion in som e

sta tem en t or d iscussion . Webster ’

s Dict . Power given by la w to

a court , to ad judge d ivorces from th e t ies of m a tr im on y , does give
jurisd ict ion of th e subject -m a t ter of d ivorce . Th ough th e pro

ceed in gs before th a t court , from first to la st of th e test im ony , in

a n app l ica t ion for d ivorce , sh ould sh ow t h a t a st a te of fa cts does
n ot exist wh ich m akes a lega l ca use for d ivorce , yet it ca n n ot be

sa id th a t th e court h a s n ot jurisd ict ion of th e subject -m a t ter ;

t h a t it h a s n ot power to en terta in t h e proceed in g , to h ea r t h e proofs
a nd a llega t ion s, a nd to determ in e upon t h eir sufficien cy a nd lega l

effect . Th en jurisd ict ion of t h e subject -m a t ter does n ot depend
upon t h e ult im a te existen ce of a good ca use of a ct ion in th e pla in
t iff in th e pa rt i cula r ca se. See Groenvelt v . Burw ell , 1 Ld . Raym .

465 , 467 . A court m ay h ave jurisd ict ion of a l l a ct ion s in a ssumpsit,
of t h a t subject —m a t ter . An a ct ion by A . , in wh ich judgm en t is

dem a nded aga in st B . a s t h e indorser of a prom issory n ote , fa l ls
wit h in th a t jur isd ict ion . Such court m ay en terta in a nd t ry th e

a ct ion , a nd give a va l id a nd effectua l judgm en t in it . Th ough it
sh ould appea r in proof th a t t h ere h ad never been presen tm en t

a nd dem a nd , nor n ot ice of n on -paym en t , yet a judgm en t for A .

aga in st B . , th ough a ga in st th e fa cts , w ith out t h e fa cts to susta in
it , would n ot be void a s rendered with out jur isd ict ion . I t w ould

be erron eous a nd l ia ble to reversa l on review . Un t il reviewed a nd

reversed ,
it would be va l id a nd en forcea ble aga in st B .

, a nd en t it led
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to cred it wh en brough t in p lay col la tera l ly . If given by such a

court in a S ister sta te a ga in st one of wh ose person t h a t court h ad

jur isd ict ion , it would be a judgm en t wh ich t h e courts of th is st a te

wou ld be bound t o cred it a nd en force . Jurisd ict ion of t h e subject
m a t ter is power to a d judge con cern ing t h e gen era l quest ion in

volved , a nd is n ot dependen t upon t h e st a te Of fa cts wh ich m ay

a ppea r in a pa rt icu la r ca se , a risin g , orwh ich is cla imed to h ave a r isen ,

under t h a t gen era l quest ion . One court h a s jurisd ict ion in crim in a l
ca ses ; a n ot h er in c ivil ca ses ; ea ch in its Sph ere h a s j urisd ict ion of

t h e subject —m a t ter . Yet t h e facts, t h e a cts of t h e pa rty proceeded
a ga in st , m ay be t h e sam e in a civil ca se , a s in a crim in a l ca se
a s , for in sta n ce , in a civil a ct ion for fa lse a nd fra udulen t represen
t a t ion s a nd deceit , a nd in a crim in a l a ct ion for obta in ing property
by fa lse preten ses . We sh ould n ot say th a t t h e court of civil powers
h ad jurisd ict ion of t h e crim in a l a ct ion , n or vice versa , th ough ea ch
h ad power to pa ss upon a l lega t ion s of t h e sam e fa cts. So t h a t

t h ere is a m ore genera l mea n ing to th e ph ra se,
“
subject -m a t ter ,

”

in t h is con n ect ion , t h a n power to a ct upon a pa rt icula r st a te of fa cts.

I t is t h e power to a ct upon t h e gen era l , a nd so to spea k , t h e a bst ra ct

quest ion , a n d to determ in e a nd a djudge wh et h er t h e pa rt icula r
fa cts presen ted ca l l for t h e exercise of t h e a bst ra ct power . A su itor
for a judgm en t of d ivorce m a y com e in to a ny court of t h e sta te in

wh ich h e is dom iciled , wh ich is em powered to en terta in a su it
t h erefor , a nd to give judgm en t between h usba nd a nd wife of a

d issolut ion of t h eir m a rried st a te . I f h e does n ot est a bl ish a ca use
for d ivorce , jur isd ict ion to pron oun ce judgm en t does n ot leave

t h e court . I t h a s power to give judgm en t t h a t h e h a s n ot m ade

out a ca se. Th a t judgm en t wou ld be va l id a nd eff ectua l a s to

bind h im t h erea fter , a nd to be res a dj udica ta a s to h im in a noth er

l ike a t tem pt by h im . I f t h a t court , h owever , sh ou ld err , a nd give
judgm en t th a t h e h a d m ade out h is ca se , jurisd ict ion rem a in s in

it so to do . Th e error is to be corrected in t h a t very a ct ion . I t

m ay n ot be sh own col la tera lly to avo id t h e judgm en t , wh ile it sta nds

un reversed ,
wh eth er t h e j udgm en t be a va i led o f in t h e st a te of its

rend it ion , or a sister sta te ; gra n ted a lwa ys t h a t th ere h ad been
jur isd ict ion of t h e pa rt ies to it . Th e judgm en t is in such ca se , a lso ,

res a diudica ta a ga in st t h e pa rty ca st in judgm en t . Th e releva n cy

of t h is d iscussion wil l a ppea r wh en w e com e to con sider m ore

pa rt icu la r ly som e of t h e poin ts m ade by t h e p la in t iff. We con

elude t h a t jurisd ict ion of t h e subject -m a t ter is t h e power lawful ly
con ferred to dea l wit h t h e gen era l subject involved in th e a ct ion .
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RANEY v . McRAE , SUPREME COURT OF GE ORGIA , 1854 ( 14 Ga .

Lum pkin , J But it is furth er in sisted t h a t t h is judg
m en t is a n ullity for wa n t of jur isd ict ion in t h e court to give it .

And t h is except ion is founded on t h e fa ct t h a t t h e decla ra t ion does
n ot aver t h a t t h e defenda n ts resided in Stewa rt coun ty.

Pa rt ies ca n not by con sen t , wh eth er express or im pl ied , con fer
jurisd ict ion over th e subject -m a tter . Tit les to la nd m ust be t ried
in t h e superior court , a nd in th e coun ty wh ere th ey l ie . But it is

ot h erwise a s to t h e person . Th e provision in th e con st itut ion fixin g
t h e residen ce of t h e defenda n t a s t h e pla ce of t ria l gua ra n tees a

person a l privilege , wh ich m ay be wa ived .

MARSDE N v . SOPE R , SUPREME COURT OF OH IO , 1860 (1 1 Oh io St .

Brin kerh off , J Th e on ly quest ion a r isin g on th e record ,

wh ich w e deem it wort h wh ile to n ot ice , is th e quest ion wh eth er t h e
court of common p lea s h a d jur isd ict ion of th e persons of t h e defend
a n ts below , so a s to a uth or ize th a t court to t a ke cognizan ce of ,

a nd to render a judgm en t in t h e ca se a ffect in g th eir r igh ts.

I t wi ll be n ot iced th a t th e pla in tiff in th is judgm en t is n ot t h e

pa yee of t h e n ote on wh ich judgmen t is ta ken , but a n indorsee ;
a nd th a t t h e wa rra n t of a t torney , under wh ich judgmen t w a s con

fessed , purports to a ut h orize such con fession ,

“
in favor of a n y

h o lder o f t h is obl iga t ion ,

”
a fter t h e same becom es due . But it

w a s h eld , in broad a nd gen era l term s , in th e ca se of Osborn v .

H a w ley , 19 Oh io Rep .
, 130 , th a t a wa rr a n t of a t torn ey to con fess

judgm en t , a t ta ch ed to a n ote , a nd form ing a pa rt of t h e same in st ru

m en t , is n ot n egot ia ble , a nd wh en t h e note is tra n sferred ,
becom es

inva l id a nd in opera t ive . I t is t rue t h e report o f th a t ca se does n ot
in form us wh et h er t h e wa rra n t of a ttorn ey in th a t ca se purpor ted
to a uth or ize th e con fession o f a judgm en t in fa vor of th e payee of

th e n ote a lone , Or wh eth er its term s extended , a s in th is ca se , to a ny

h o lder of t h e n ote a fter due . But , h owever t h is m ay h a ve been
in th a t ca se , w e suppose t h a t , i f t h is judgm en t rested upon t h e

con fession under t h e wa rra n t of a ttorney a lone ,
it wou ld be very

quest ion able wh eth er t h e court of comm on plea s h a d a ny r igh t ful
jurisd ict ion of t h e defenda n ts in th e judgmen t .

But , did th ey n ot , a fter t h e en try of judgm en t a ga in st th em ,

con fer jur isd ict ion , by such a n appea ra n ce a nd proceed in g in th e

ca se , a s con st ituted a wa iver of except ion to t h e jur isd ict ion ? I t
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t h e District Court to t h is court , except wh en , a s in th e ca se of th e

Sout h ern Distr ict Cour t of Flor ida , t h e District Court exercised th e
jurisd ict ion of t h e Circuit Court a s wel l a s t h a t of t h e District
Court .

I f t h is sta te of t h e la w h ad undergon e n o ch a n ge a t th e da te of

th e decree of condem n a t ion in t h is ca se , t h e a l lowa n ce of a n a ppea l
to t h is court wou ld h ave been qu ite regula r .

But on t h e 15t h day of July , 1862 , Con gr ess pa ssed a n a ct

esta blish ing a Circuit Court for a circu it wh ich in cluded t h e South
ern District of Flor ida , a nd repea l in g t h e former a ct , wh ich con

ferred upon t h e District Court , Circuit Court jurisd ict ion . Th e

effect of t h is a ct w a s to vest in t h e Circu it Cour t for t h a t circu it
th e wh ole a ppel la te jurisd ict ion exercised by o th er Circu it Cour ts
in respect to decrees in adm ira l ty . . I t left th e origin a l jur isd ict ion
in adm ira lty of th e Distr ict Court un touch ed .

I t w a s in vir tue of t h is origin a l jur isd ict ion t h a t th e Distr ict Cour t
h ad cogn iza n ce of t h e ca se of Th eLucy . Th e a ppel la te jur isd ict ion
o f t h e ca se w a s vested by t h e a ct in t h e Circu it Cour t .

I t fo llows t h a t , wh en t h e decree w a s pronoun ced in August , n o
a ppea l could be t aken to t h is cour t , but on ly to t h e Circu it Court ,
a n d t h a t th e a l lowa n ce of a n appea l to t h is court w a s a n u l l ity .

Th is Object ion to t h e jurisd ict ion is decisive ; bu t , i f it were
ot h erwise , t h e fa ct t h a t n o tra n script of t h e record w a s filed a t t h e

n ext term , wou ld be fa ta l to t h e a ppea l . Ca stro v . U. S . , 3 Wa l l . ,

47 ; I n s. Co. v .Mordeca i , 21 H ow .
, 195.

No con sen t o f coun sel ca n give jurisd ict ion . Appella te jurisdic
t ion depends on t h e Con st itut ion a n d t h e Acts of Con gress. Wh en
t h ese do n ot con fer it , courts o f t h e Un ited St a tes ca n n ot exercise it .

We ca n n ot ta ke cogn iza n ce of a ca se n ot brough t before us in

con form ity wit h t h e la w .

Th e ca se a t ba r , t h erefore ,
m ust be d ism issed .

DEWHURS T v . COUL THARD , SUPREME COURT OF THE UNITE D
STATE S , 1799 (3 Da l .

Th e fo l lowin g sta tem en t of a ca se w a s presen ted by E . Tilgh

m a n to t h e court , a t t h e in st a n ce of t h e a t torneys for bot h t h e

pa rt ies in t h e su it , in t h e circu it court o f th e New York d ist rict ,
wit h a request , t h a t it m igh t be con sidered a nd decided .

“
Th is w a s a n a ct ion comm en ced by Isa a c Coult h a rd , a ga in st

Joh n Dewh urst in t h e Suprem e Court of t h e st a te of New York ,
a nd w a s rem oved by pet it ion to t h e circuit court o f t h e Un ited
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Sta tes for t h e New York d ist rict , a greea bly to t h e a ct of Con gress
in such ca se m a de a n d provided , by th e defenda n t , h e bein g a

cit izen o f t h e st a te of Pen n sylva n ia .

“
Th e pla in t iff ’s a ct ion is prosecut ion aga in st t h e a bove defen da n t ,

a s t h e indorser o f a foreign bil l of exch a n ge drawn by G . B . Ewa rt
of t h e city a nd sta te of New York

, on Th om a s Ba rn es of Ba ldork

n ea r London , da ted t h e ten t h day of Ja n ua ry on e t h ousa nd seven
h und red a nd n in ety—t w o .

“
On t h e pa rt o f t h e defenda n t , it is adm itted t h a t a t t h e t im e o f

t h e m a kin g a nd indorsin g sa id bi ll , t h e sa id Joh n Dewh urst w a s a

c it izen o f , a nd residen t in , t h e c ity a nd st a te o f New York a nd

t h a t h e duly received n ot ice of t h e protest of t h e sa id bil l , for n on

a ccept a n ce a n d n on -paym en t .

“
Th a t on or a bout t h e twen ty-fift h day of May , on e t h ousa n d

seven h undred a nd n in ety-tw o , t h e defenda n t rem oved to t h e city
of Ph ila delph ia ,

in t h e st a te of Pen nyslva n ia , wh ere h e h a s resided
sin ce t h a t per iod . Th a t sh ort ly a fter h is rem ova l to Ph i ladelph ia ,

viz .
, on or a bout t h e seven th d ay of Jun e , on e th ousa nd seven

h un dred a nd n in ety t w o , a comm ission of ba n kruptcy w a s awa rded
a nd issued forth a ga in st h im , in pursua n ce of t w o cert a in a cts or

st a tutes of t h e sa id sta te of Pen n sylva n ia , t h e on e en t it led ,

‘

An a ct

for t h e regu la t ion o f ba n krupt cy ’

; t h e ot h er en t it led ,

‘

An Act to

am end a n a ct en t it led , a n a ct for t h e regu la t ion o f ba n krupt cy .

’

And in pursua n ce o f wh ich sa id sta tutes t h e defenda n t did a ct ua lly
del iver , a ssign a nd t ra n sfer , to t h e comm ission ers a ppoin ted under

th e sa id comm ission , t h e wh ole of h is effects , a s well in t h e st a te of

Pen n sylva n ia a s elsewh ere, wh ich con sisted pr in cipa l ly of cred its
due to th e sa id defen da n t , in t h e st a te o f New York . I t is furth er

adm it ted , th a t t h e sa id Joh n Dewh urst in a l l t h in gs com pl ied with

t h e sa id sta tutes of ba n kruptcy before referred to , a nd t h a t on t h e

eleven t h of August , one th ousa nd seven h un dred a nd n inety-tw o , h e

obta in ed a cert ifica te of ba n kruptcy du ly executed .

“Upon th e a bove st a te of th e ca se , it is subm it ted to t h e Suprem e

Court of t h e Un ited St a tes, to determ in e , wh et h er t h e cert ifica te ,

issued un der t h e laws of Pen n sylva n ia , opera tes a s a d isch a rge of

t h e sa id debt , n otwith sta nd in g its bein g con tra cted in a n oth er

sta te , wh ere t h ere w a s n o ba n krupt la w , a nd wh ile t h e defenda n t

w a s residen t in th e sa id st a te of New York . I f t h e court sh ou ld

be of opin ion th a t it does, it is a greed th a t judgm en t be en tered for

th e defenda n t ; oth erwise for t h e pla in t iff , for eleven h undred a nd

twen ty dol la rs dam ages, a nd Six cen ts costs.

”
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Th e cour t , on t h e en suin g m orn ing , returned t h e st a tem en t of t h e

ca se , decla r in g , t h a t t h ey could n ot t ake cogn iza n ce of a ny suit or

con troversy wh ich w a s n ot brough t before t h em by t h e regula r

process of t h e la w . Mot ion refused .

BLAIR v . STATE BANK OF ILLINO IS , SUPREME COURT OF MI S

SOUR I , 1843 (8 Mo .

Scot t , J. : H . Ra isin Co . m ade a n a ssignm en t of t h eir eff ects ,

for t h e ben efit of t h eir cred itors , to t h e a ppel la n t , B la ir . Th e

effects a ssigned were in sufficien t to pay a l l h is debts. Th e appel lee ,

t h e St a te Ba n k of I l lin ois, w a s t h e h o lder of t w o bil ls of exch a n ge

on Ra isin 8: Co .
, t h e indorsers of wh ich were preferred cred itors

un der t h e a ssignm en t . Bla ir , t h e a ssignee , decla red a d ividend o f

t h e a ssets am on gst t h e preferred cred itors of twen ty-five per cen t

upon t h eir respect ive cla im s. Th e Sta te Ba n k of I l l in ois h aving
fa iled , its n otes in circula t ion were forty- four per cen t below pa r .

An a ct ion of a ssumpsit w a s in st ituted by t h e Ba n k a ga in st B la ir .

Th e decla ra t ion con ta ined t h e common coun ts , a nd t h e pa rt ies

h aving agreed upon t h e foregoin g sta temen t of fa cts , t h ey m a de t h e

r igh t of t h e pla in t iff to recover dependen t on t h e solut ion of t h e

quest ion , wh et h er Bla ir , t h e a ssign ee , could buy t h e n otes of th e

Sta te Ba n k of I l l ino is, a nd wit h t h em pay t h e d ividend due t h e

ba nk , ca rrying t h e profits a rising from t h e t ra nsa ct ion in to t h e

gen era l fund , for d istribut ion am on g t h e cred itors a t la rge. Th e

court below rendered judgm en t for t h e ba n k , from wh ich Bla ir
h a s appea led to t h is Court .

I f B la ir wish ed to kn ow wh eth er th e notes of th e ba n k could
h a ve been used a s a set -Off to t h e a ct ion a ga in st h im , w e know o f

n o ot h er m ode by wh ich it could be a scert a ined , th a n by plead ing
t h em by w ay of set -off . But w e ca n n ot see t h e object in ra isin g t h is

quest ion . Ra isin Co .

’

s effects w ere in sufficien t to pay a l l t h eir
debts. Th e a greed ca se adm its th a t t h e indorsers of t h e bil ls of

exch a nge were preferred cred itors under t h e a ssignm en t ; t h a t is,

w e suppose , were to h ave th e debts for wh ich t h ey were l ia ble , pa id
before t h e ot h er cred itors. Now , i f B la ir sh ould h ave purch a sed th e
pa per of t h e ba n k , a nd with it h ave pa id h er d ividend under th e

a ssignm en t , a nd ca rried t h e profits in to th e t rust fund , w ou ld n ot

th ese profits h ave r igh t ly belonged to t h e ba n k , sta ndin g in th e

pla ce of th e preferred cred itors? Twen ty-five per cen t of th e

am oun t of th e bil ls of exch a nge , converted in to ba n k-paper a t forty
four per cen t discoun t , would not h ave pa id th e bil ls, a nd un t il
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a nd t h ird coun ts of t h e decla ra t ion a re situa te in th a t terr itory
stricken or a t tempted to be stricken from Dea rborn coun ty to form
a nd orga n ize Oh io coun ty by t h e a ct o f th e legisla ture of th e fourth
of Ja n ua ry , 1844 . 2 . Th a t t h e close descr ibed in t h e first coun t is
situa te in th e territory str icken or a t tem pted to be str icken from
Dea rborn coun ty , a nd added or a t tem pted to be added to Oh io
coun ty by t h e a ct of t h e seven t h of Ja n ua ry , 1845. 3 . Th a t t h e

closes in th e fourth a nd fift h coun ts men t ioned a re situa te in t h a t
pa rt of Dea rborn coun ty t a ken or a t tem pted to be t a ken to form
pa rt of Ripley coun ty by t h e a ct of Decem ber 27 , 1816. I t a lso

a ppea rs th a t upon th e tr ia l th e plain t iff o ffered certa in test im on y
with a view of est ab lish ing t h e fa ct th a t , by th e a ct of December 27,
1816 , deta ch ing a port ion of t h e coun ty of Dea rborn for t h e form a

t ion of t h e coun ty of Ripley , th e form er coun ty w a s reduced so a s

to con ta in less th a n four h undred squa re m iles of terr itory , a nd th a t
con sequen t ly th a t a ct , a s wel l a s t h e subsequen t a cts form in g t h e

coun ty of Oh io out of th e territory t h en rem a in in g to Dea rborn
coun ty , were , so fa r a s rega rded t h e r igh ts of t h e la t ter coun ty , um
con st itut ion a l a nd void , a nd could n ot d ivest th e courts of th a t

coun ty of t h e jur isdict ion t h ey h ad previously been a ut h or ized to

exercise with in th e l im its of t h e terr itory t h us a t tem pted to be

det a ch ed . Th is test imony w a s excluded by t h e circuit court on

t h e ground th a t it w a s not competen t for t h e cour t to h ea r test i
m ony , t h e object of wh ich w a s to sh ow t h a t th e severa l a cts of th e
legisla ture a bove referred to , were vo id by rea son of t h eir un con

stitut ion a l ity .

I n th e h istory given of t h is ca se by th e coun sel for th e p la in t ifi

in error , a nd h is sta tem en t is con firm ed by th e coun sel for t h e

defenda n t , w e a re in form ed t h a t th is su it w a s n ot in st ituted to set t le

a ny m a t ter rea l ly in con troversy between th e n om in a l pa rt ies ,
but a s a device by cert a in person s w h o bel ieved “

t h a t t h e legisl a
ture h ad been imposed upon a s to th e qua n t ity of la nd in Dea r
born coun ty , wh en th e a cts a bove referred to were pa ssed , a nd

were desirous to test th e con st itut ion a l ity of th ose a cts by bringing
t h em in quest ion in some w ay before a jud icia l t ribun a l . Th ese

person s a ccord ingly procured surveys to be m ade of t h e terr itory
embra ced with in th e coun t ies of Dea rborn a nd Oh io , a nd th en

in st ituted th is a ct ion avowed ly for t h e purpose of test in g t h e con

stitution a lity of t h e a cts of t h e legisla ture form in g t h e coun t ies
of Ripley a nd Oh io , by descr ibing closes in t h e d iff eren t coun ts of

t h e decla ra t ion situa te in ea ch of th e severa l pieces of terr itory



JURISD ICTION 347

w h ich h ad been taken by t h ose a cts from th e coun ty of Dea rborn ,

a nd t h us ra ising a n issue a s to th e jurisd ict ion of th e Dea rborn cir

cu it cour t with in t h e territory th us deta ch ed . We th ink th ese

proceed in gs were inst ituted under a m ista ken a ppreh en sion of th e

proper fun ct ion s of t h e jud icia ry . Courts of just ice a re esta b l ish ed
to try quest ion s perta in in g to t h e r igh ts of ind ividua ls. An a ct ion
is th e form of a su it given by la w for th e recovery of th a t wh ich is
one

’

s due , or a lega l dem a nd of on e
’

s r igh t . I n such a ct ion s, i f
th ere is found to be a con flict o f laws a s th ey rela te to t h e pa r t icu la r
ca se under con sidera tion , wh eth er such con flict a rises from con

stitution a l rea son s or oth erwise , th ere ca n be n o doubt th a t , from
t h e very n a ture of th e ca se , a decision m ust be rendered a ccord ing
to t h e laws wh ich a re pa ram oun t . But cour ts wil l n ot go out of

th eir proper sph ere to determ in e t h e con st itut ion a lity or un con

stitution a lity of a la w . Th ey wil l n ot decla re a la w un con st itu t ion a l
or vo id in t h e a bstra ct , for th a t wou ld be in terfer ing with th e legis
la t ive power , w h ich is sepa ra te a nd d ist in ct . I t is on ly from t h e

n ecessity of th e ca se , wh en t h ey a re compel led to n ot ice such la w
a s bea r ing upon t h e r igh ts of th e pa rt ies to a quest ion lega l ly pre
sen ted for a d jud ica t ion th a t th ey wi l l go in to a n exam in a t ion of

its va l id ity , a nd t h en th e decision h a s referen ce on ly to th a t pa r

t icu la r quest ion , except so fa r a s it m ay opera te a s a preceden t ,
wh en it m ay a fterwa rds become n ecessa ry to decide sim ila r ca ses.

But un less some ind ividua l r igh t d irect ly a ffect in g th e pa r t ies
l it iga n t is th us brough t in quest ion so t h a t a jud icia l decision becom es

necessa ry. to set t le t h e m a tters in con troversy between th em rela

t ive th ereto , th e courts h ave n o jur isd ict ion ; a n d it wou ld be a

perversion of t h e purposes for wh ich th ey were in st ituted a nd a n

a ssum pt ion o f funct ion s th a t do n ot belong to th em , to undertake
to set t le a bstra ct quest ion s of la w in wh a tever sh ape such ques

t ion s m ay be presen ted . Th e im propriety of do in g so in th e presen t
ca se is m a n ifest from th e fa cts , t h a t th e quest ion pro fessed to be

lit iga ted con sidered with referen ce eith er to t h e poin t of la w a t

tem pted to be ra ised , or t h e im porta n ce of th e in terests in vo lved is

on e of very grave ch a ra cter , a nd t h e pa rt ies w h o wou ld be ch iefly
a ffected by its decision a re not before th e court , a nd h ave n o oppor

tun ity of bein g h ea rd . Indeed , it is wel l set t led t h a t courts wil l

n ot t a ke cogn iza n ce of fict it ious su its in st ituted merely to obt a in
jud icia l opin ion s upon po in ts of la w : Laugh ea d v . Ba rth olomew ,

Wr igh t (Oh io) , 90 ; H oover v . H a n n a , 3 Bla ckf . 48 ; Bun n v . Riker ,

4 Joh n s. 434 (4 Am . Dec . J on es v . Ra nda l l , Cowp . 37 ;
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D a Costa v . J on es, I d . 729 ; A l len v . H ea rn , 1 T . R . 56 ; A th erf old v .

Bea rd , 2 I d . 610 ; New lin g v . F ra n cis , 3 I d . 697 ; E gerton v . Furze

m an ,
1 Ca r . P . 613 .

As w e a re d ist in ct ly in formed by both pa rt ies t h a t t h is is a

fict it ious su it , with out inqu ir in g in to t h e grounds upon wh ich t h e
judgm en t w a s rendered , a s it w a s for t h e defenda n t , a nd on ly for
costs , t h e judgm en t below wi l l be a ffirmed a t th e pla in t iff ’s costs in
th is court .
Th e judgm en t is a ffirm ed , with costs.

CONS T ITUT ION OF MASSACHUSE TTS , P t . I I , 0 . i ii , 2 .

Ea ch bra n ch of th e legisla ture a s wel l a s t h e govern or a nd coun
cil sh a l l h ave a ut h ority to requ ire t h e Opin ion s of t h e just ices of

t h e Suprem e Jud icia l Court upon im porta n t quest ion s o f la w a n d

upon solem n occa sion s.

1

1 On a dvisory opin ion s, see Th ayer , Lega l Essays, 42— 59.
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EME OF THE COMMON-LAW ACTIONS
(2) E x delicto.

To recover dam ages for a d irect physica l in terference with t h e person

or property, TRESPASS

Wh ere t h e t respa ss con sists in t aking ch a t tel property out of t h e

pla in t iff
’

s possession ,
t h e a ct ion is ca l led Trespa ss de Bonis Aspar

ta tis, or Trespa ss de bon is.

Wh ere th e trespa ss is comm it ted upon rea l property, t h e a ct ion is
ca lled Trespa ss Qua re Clausum F regit, or Trespa ss qua re d a usum .

To recover damages for wrongful a cts not with in t h e scope of oth er

a ct ion s (a nd not brea ch es of con t ract ) wh ich ca use in jury, with out
d irect physica l interferen ce wit h person or property, Libel ,
Sla nder , a Nuisa nce, Deceit ) . CASE

To recover damages for t h e conversion of ch a t tels, TROVER

BLACKSTONE , COMME NTAR IE S , I I I , 1 17.

With us, in Engla nd , th e severa l suits, or rem ed ia l in st rum en ts

of just ice a re from t h e subject of t h em d ist in guish ed in to t h ree

kinds : a ct ion s person a l , rea l , a nd m ixed .

Person a l a ct ion s a re such wh ereby a m a n cla im s a debt or per

son a l duty , or dam a ges in l ieu t h ereof ; a nd ,
l ikew ise , wh ereby a

m a n cla im s a sa t isfa ct ion in damages for some in jury don e to h is
person or property . Th e former a re sa id to be founded on con t ra cts,
t h e la t ter upon torts or wrongs ; a nd t h ey a re th e sam e wh ich th e
civil la w ca l ls “

a ction es in personam , qua e a dversus cum in ten dun tur ,

gui ex con tra ctu vel delicto obliga tus est a liquid da re vel concedere.

”

Of th e form er n a ture a re a l l a ct ion s upon debt or prom ises ; of t h e
la t ter , a l l a ct ions for t respa sses, n uisa n ces, a ssa ults, defam a tory
words , a nd t h e l ike.

Rea l a ct ions, (or , a s t h ey a re ca l led in t h e Mirror , feoda l a ct ion s)
wh ich con cern rea l property on ly , a re such w h ereby th e pla in t i ff ,
h ere ca l led t h e dem a nda n t , cla im s t it le to h ave a ny la nds or tene

m en ts, ren ts , comm on s, or ot h er h ered itam en ts, in fee-sim ple , fee

ta il , or for term of life. By th ese a ct ion s form erly a l l d isputes
con cern in g rea l esta tes were decided ; but t h ey a re now pret ty gen
era l ly la id a side in pra ct ice, upon a ccoun t of t h e grea t n icety
requ ired in t h eir m a n agem en t , a nd th e in conven ien t len gt h of th eir
process : a m uch m ore exped it ious m et h od of t ryin g t it les being
sin ce in t roduced , by oth er a ct ions person a l a nd m ixed .

Mixed a ct ion s a re suits pa rta kin g of th e n a ture of t h e oth er tw o,

wh erein som e rea l property is dem a nded , a nd a lso person a l dam a ges

for a wron g susta in ed . As , for in st a n ce, a n a ct ion of wa ste : w h ich
is brough t by h im w h o h a th th e in h erita n ce in rem a inder or reversion ,
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a ga in st t h e ten a n t for l ife w h o h a t h comm it ted wa ste th erein ,

to recover n ot on ly t h e la nd wa sted ,
wh ich would m a ke it m erely

a rea l a ct ion ; but a lso t reble dam ages, in pursua n ce of t h e sta tute

of Gloucester , wh ich is a person a l recompen se ; a nd so both ,
being

join ed togeth er , denom in a te it a m ixed a ct ion .

Extra cts from POLLOCK MAITLAND
,
H ISTORY OF ENGLISH LAW,

bk . I I , ch ap . 9.

We h a ve yet to spea k of th e m ost d ist in ct ively En gl ish t ra it o f

our m ed ieva l la w , its
“ form ula ry system ”

of a ct ion s. We ca l l it
d ist in ct ively En gl ish ; but it is a lso , in a certa in sen se ,

very Rom a n .

Wh ile t h e oth er n a t ion s of western Europe w ere begin n in g to

adopt a s t h eir ow n th e u lt im a te results of Rom a n lega l h istory ,

En gla nd w a s un con sciously reproducin g t h a t h istory ; it w a s de

velopin g a form ula ry system wh ich in t h e a ges th a t were com ing
wou ld be t h e stron gest bu lwa rk a ga in st Rom a n ism a n d sever our

En gl ish la w from a ll h er sisters.

Th e ph en om en on t h a t is before us ca n n ot be t ra ced to a ny

except ion a l form a l ism in t h e procedure wh ich preva iled in t h e

En gla nd o f t h e eleven t h cen tury . A l l a n cien t procedure is form a l

en ough , a nd in a l l proba bil ity n eit h er t h e victors n or t h e va n

quish ed on t h e field a t Ha st in gs kn ew a ny one lega l form u la or

lega l form a l ity t h a t w a s n ot wel l kn own th rough out m a n y la nds.

No , t h e En gl ish pecul ia r ity is t h is , t h a t in t h e m idd le of t h e twelfth
cen tury , t h e O ld ora l a nd t rad it ion a l form a l ism is in pa rt suppla n ted
a nd in pa rt rein forced by a n ew wr it ten a nd a uth orita t ive form a l ism
for t h e l ike of w h ich w e sh a l l look in va in elsewh ere , un less w e go

ba ck t o a rem ote stage of Rom a n h istory . Our legis a ction es give
w ay to a form u la ry system . Our la w pa sses under t h e dom in ion of

a system of wr its wh ich fl ow from th e roya l ch a n cery . Wh a t h a s
m ade t h is possible is t h e except ion a l Vigor of th e En gl ish king
sh ip , or i f w e look a t t h e ot h er side of t h e fa cts, t h e except ion a l
m a l lea blen ess of a th orough ly con quered a nd com pa ct ly un ited
kin gdom .

Th e la st yea rs of Hen ry I I I .

’

S day w e m ay rega rd a s t h e golden

a ge of t h e form s. We m ea n th a t th is w a s t h e t im e in wh ich t h e

n um ber of form s wh ich were l ivin g a nd t h rivin g w a s a t its m axi

m um . Very few of t h e wr its t h a t h a d a s yet been in ven ted h ad
becom e obsolete ,

a nd , on t h e ot h er h a nd , t h e comm on law ’

s power
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of producin g n ew form s w a s a lm ost exh a usted . Bra cton ca n st i ll
say , Tot crun t f ormula a ction um guot sun t f ormulce brevium .

On ly som e sl igh t power o f va ryin g t h e a n cien t form ula s wi l l be
con ceded to t h e Ch a n cellor ; a l l t h a t goes beyond th is m ust be don e

by sta tutes , a nd wh en Edwa rd I . is dead , sta tutes will do l itt le
for our ord in a ry priva te la w . Th e subsequen t developm en t of form s

will con sist a lm ost en t irely of m od ifica t ion s of a sin gle a ct ion ,

n am ely Trespa ss , un t il a t len gth it a nd its progeny Ejectm en t ,

Ca se , A ssumpsit, T rover — wi l l h ave ousted n ea r ly a l l t h e older

a ct ion s. Th is process, if rega rded from on e poin t of view , repre

sen ts a vigorous, t h ough con torted , growt h o f our substa n t ive la w ;

but it is t h e decl in e a nd fa l l of t h e form u la ry system , for writs a re

bein g m ade to do work for wh ich th ey were n ot origin a l ly in tended ,

a nd th a t w ork t h ey ca n do on ly by m ea n s of fict ion s.

Extra cts from FITZHERBE RT , NATURA BRE VI UM . (Sir An t h ony
Fitzh erbert w a s a just ice of th e Court of Comm on Plea s in
t h e reign of Hen ry VI I I .)

WR IT OF ASS ISE OF NOVE L D ISSE IS IN . Th e King to th e Sh er iff
&c . A h a t h com pla ined to us t h a t B un just ly a nd with out judg
m en t h a th d isseised h im of h is freeh old in C a fter t h e first pa ssa ge
of our lord King Hen ry , son of Kin g J . , in to Ga scoigne ; a nd t h ere
fore w e comm a n d you , t h a t if t h e a foresa id A sh a l l m a ke you secu re
to prosecute h is cla im , t h en ca use t h a t tenemen t to be

,
seized , a nd t h e

ch a t tels wh ich were t a ken in it , a nd t h e sam e tenem en t wit h th e

ch a t tels to be in pea ce un t il th e first a ssise, wh en our just ices sh a l l
com e in to t h ose pa rts, a nd in t h e m ea n t im e ca use twelve free a nd

lawfu l m en of th a t ven ue to view t h a t ten emen t a nd t h eir n am es

to be put in to t h e writ s, a nd summ on t h em by good summ oners,

th a t t h ey be before t h e just ices a foresa id a t t h e a ssise a foresa id
rea dy to m ake recogn izan ce t h ereupon , a n d put by ga ges a n d sa fe
pledges t h e a foresa id B , or (i f h e sh a l l n ot be found ) h is ba i liff ,
t h a t h e m ay be t h en a nd t h ere to h ea r t h a t recogn iza n ce &c . And

h ave t h ere t h e summ on ers, t h e n am es of t h e pledges, a nd th is
writ &c .

WR IT OF EJECT I ONE F IRMAE (EJECTME NT) . A w r it of Ej ection e
Firm a e l ieth , wh ere a m a n doth lea se la n ds for yea rs &c . , a nd a fter
wa rds t h e lessor doth eject h im , or a st ra nger dot h eject h im of h is

term
, th e lessee sh a l l h ave a wr it of Ej ection e Firma e ; a nd t h e form

of th e wr it is such
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m a ke you secure &c . , th en summon by good summ on ers th e a fore
sa id A &c .

WR IT OF COVE NANT . Wr its of coven a n t a re of d ivers n a tu res ;

for some a re m erely person a l , a n d some coven a n ts a re rea l ; to h ave
a rea l t h in g , a s la n ds a n d ten em en ts ; a s a coven a n t to levy a fin e

of la n d is a rea l coven a n t . But a writ of coven a n t wh ich is m ore

person a l , is wh ere a m a n by deed dot h coven a n t with a n oth er to

bu i ld h im a h ouse &c .
, or to serve h im , or to in feoff h im &c . ; a n d

h e with wh om t h e coven a n t w a s so m ade sh a l l h ave a writ of cove
n a n t a ga in st h im . And h ere is a n ote in t h e Register ,

1 wh ich is
t h is : a wr it of coven a n t ough t n ot to be m ade a ccord in g to l a w
Merch . wit h out a deed , beca use n o plea o f coven a n t ca n be wit h out
deed , a nd every m a n ough t to be judged a ccord in g to h is deed , a n d

n ot by a n oth er la w ; a nd th e form of t h e wr it is such :
Th e Kin g to t h e Sh er iff &c . Comm a n d A t h a t &c . h e keep h is
coven a n t wit h B &c . , touch in g t h e d am age a n d loss by th e brea ch
of t rust a nd defa u lt of W , t h e son of R , a ppren t ice of t h e a fore
sa id B ,

comm it ted wit h in six yea rs to be restored to h im t h e sa id B ,

a nd un less &c.

WR IT OF DE T INUE . A wr it of det in ue in ca se l ieth wh ere a m a n

del iveret h goods or ch a t tels un to a n ot h er to keep , a n d a fterwa rds
h e wi ll n ot del iver t h em ba ck a ga in ; t h en h e sh a l l h ave a n a ct ion
o f det in ue of t h ose goods a nd ch a t tels ; a n d so i f a m a n deliver goods
or m on ey pu t up in ba gs , or in a ch est , or in a cupboa rd , u n to

a n ot h er to keep , a n d h e wil l n ot redel iver th e goods or t h e m oney
in th e ba gs ; h e to wh om t h ey sh ou ld be del ivered sh a l l h ave a w r it
of det in ue for t h ose goods &c . But i f a m a n del iver m on ey n o t in

a ny ba g or ch est to redel iver ba ck , or to del iver over un to a str a n ger ;
n ow h e to wh om t h e m on ey sh ou ld be del ivered sh a l l n ot h ave a n

a ct ion of det in ue for th e m oney , bu t a wr it of a ccoun t ; beca use
det in ue ough t to be for a th ing wh ich is cert a in ; a s of m on ey in
ba gs , or of a h orse , or of a h un dred cows , or such certa in t h in gs.

And t h is wr it m ay be vicoun t iel a nd sh a l l be sued before t h e sh er iff
in t h e Coun ty i f t h e pla in t iff plea se , or h e m ay sue it in th e Common

Plea s ; a n d t h e form O f t h e writ in th e Comm on Plea s is :
Th e Kin g to th e Sh er iff &c . Comm a nd A &c . th a t &c . h e render

to B on e ch a rter wh ich h e un just ly det a in s from h im , a s h e sa it h
a n d un less &c .

Register Registram Brevium
, t h e register of or igina l wr its.
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WR IT OF TRE SPASS . Th ere a re tw o m a nn ers of writs of trespa ss :
On e is of a trespa ss w h ich is vicoun t iel , a nd is d irected un to t h e

Sh er iff a nd is n ot return a ble , but sh a l l be determ in ed in t h e coun ty
before t h e sh er iff ; a n d in th is wr it h e sh a l l n ot say gua re vi cl a rmis
&c . , but t h e form of th e wr it is such
T h e King to th e Sh er iff of Lin colnsh ire , Greetin g : W of B h a t h
com p la in ed un to us , t h a t C m ade a n a ssa u lt upon h im th e sa id W
a t N , a n d bea t , wounded a n d ill trea ted h im , a n d oth er enormous

t h in gs to h im d id , to t h e n o sm a ll dam a ge a n d gr ieva n ce of h im th e

sa id W . And t h erefore w e comm a n d you , th a t you h ear th a t p la in t ,
a n d a fterw a rds just ly ca use h im to be t h ereupon brough t before

you , th a t w e m ay h ea r n o more clam or th ereupon for wa n t of

justice. Witness &c .

An d by th is w r it th e sh er iff sh a l l h ea r a nd determ in e th e trespa ss ,
&c . by in quest a ccord in g to th e comm on la w . An d so fo r

every m a n n er of t respa ss don e , a m a n m ay ch use to h ave such
a wr it d irected un to t h e sh er iff , to end th e m a tter before h im in t h e

coun ty , or to sue a w r it un to th e sh eri ff return a ble in th e Comm on

Plea s or t h e Kin g
’

s Ben ch .

An d i f th e wr it of trespa ss be return a ble , th en t h e w r it sh a l l be

of a n oth er form ,
for t h en t h ese words , vi et a rmis sh a ll be in t h e

wr it ; a nd i f it wa n t t h ose words , t h e w r it sh a l l a ba te ; i f t h ey be
n ot w r its of Trespa ss upon th e Ca se ; wh ich writs of Trespa ss sh a ll
n ot h a ve th ese words qua re vi cl a rmis in t h e wr it , a lth ough t h ey
a re return a ble in t h e Comm on Plea s or Kin g

’

s Ben ch ; a n d i f th ey
h ave th e words gua re vi cl a rmis in th e wr it s, it sh a l l be good cause

to a ba te th e w r its. And t h e form of a writ return a ble in th e King
’

s

Ben ch is such :
Th e Kin g to t h e Sh eriff &c. I f A sh a l l m a ke you secure &c . ,

th en put by ga ges a nd sa fe pledges B th a t h e be before us on t h e

m orrow of All Sou ls, wh eresoever w e sh a l l th en be in En gla n d (a n d
i f it be return a ble in t h e Common Plea s , t h en t h us ; before our

Just ices a t Westm in ster ) to sh ow wh erefore wit h force a nd a rm s

h e m a de a n a ssau lt upon t h e sa id A a t N a n d bea t a n d wounded a nd
il l t rea ted h im , so t h a t h is l i fe w a s despa ired o f , a nd oth er en orm ous

t h in gs to h im d id , to t h e dam a ge of h im t h e sa id A a nd a ga in st
our pea ce . And h ave th ere th e n am es of th e pledges a nd th is wr it .

Witn ess &c .

WR IT OF TRE SPASS ON THE CASE . Th ere is a n oth er form of

wr it o f t respa ss , upon t h e ca se , wh ich is to be sued in th e Comm on
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Plea s or Kin g
’

s Ben ch ; a nd in th a t writ h e sh a l l n ot say vi et a rmis

&c .
, but in t h e end of t h e wr it h e sh a l l say con tra pa cem ; a nd t h e

form is such :

Th e Kin g to th e Sh eriff &c. I f Ma ud of D &c . , th en put &c . ,

th a t h e be &c . to a n swer a s wel l us a s Maud wh erefore , seeing t h a t
th e sam e Ma ud la tely in our court obt a ined our certa in wr it of

proh ibit ion a ga in st t h e a foresa id I t h a t h e sh ould n ot prosecute a ny
plea in t h e Court Ch r ist ia n touch in g ch a ttels a nd debts, w h ich do
n ot concern testam en t or m a tr imony , a n d t h e sa id Ma ud del ivered
th e sa id wr it to t h e a foresa id I a t C , h e t h e sa id I , h aving received
our sa id writ th ere,cast it in to t h e d irt a n d trod it under h is feet ,
a nd a lso h a th prosecuted t h e plea a foresa id in th e sam e Court
Ch rist ia n , in con tem pt o f us , a nd to t h e grea t dam age of t h e sa id
Ma ud , a nd a ga in st our pea ce. And h ave &c .

An ot h er Wr it : Wh erefore in t h e wa ter of Pl im , a lon g wh ich ,

between Hum ber a nd Ga un t , t h ere is a comm on pa ssa ge for sh ips
a nd boa ts , h e fixed piles a cross t h e wa ter , wh ereby a cert a in sh ip ,
with th irty qua rters of m a l t of h im t h e sa id W w a s sun k under wa ter ,
a nd twen ty qua rters of th e m a lt , of th e pr ice of on e h undred sh il l
in gs perish ed , a nd oth er wron gs , &c .

STATUTE OF WE STMINSTER , I I (13 Edwa rd St . 1 )
And Wh ensoever from h en cefort h it sh a l l fortune in t h e Ch a n cery

th a t in on e ca se a writ is found , a nd in like ca se , fa l l in g under l ike
la w a nd requiring l ike remedy is found n on e , t h e c lerks of t h e ch a n
cery sh a l l a gree in m a kin g th e wr it , or t h e pla in t iff s m ay ad journ
it un t il t h e n ext pa rl iam en t , a nd let t h e ca ses be wr it ten in w h ich
th ey ca n n ot a gree , a nd let t h em refer t h em selves un t il t h e n ext pa r
liamen t , by con sen t of m en lea rned in t h e la w , a wr it sh a ll be m a de ,

lest it m igh t h a ppen a fter t h a t t h e court sh ould lon g t im e fa il to m in is
ter just ice wit h com pla in a n ts. (Tra n sla t ion of Cam br idge Ed it ion .)

Extra cts from STEPHE N , PR INC IPLE S OF PLEADING I N C IVIL
ACT IONS 1 1 , 14 .

Th ere a re some pecul ia r it ies a t ta ch ed to th e Act ion of Ejectm en t

wh ich requ ire expla n a t ion . As a rem edy for recovery of la nd ,
its

h istory is a s fol lows. At a very ea r ly period , t h a t is, soon a fter t h e
reign of Ed . I I I . , rea l a nd m ixed a ct ion s bega n gradua l ly to fa ll
in to n eglect , in con sequen ce of t h eir being m ore d ila tory a nd

in tr ica te in t h eir form s of p roceed in g t h a n person a l a ct ion s , a nd
of t h eir being cogn iza ble on ly in th e Court of Comm on Plea s.
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Th e Act ion of Debt l ieswh ere a pa rty cla im s t h e recovery of a debt ,
i .e. , a l iquida ted or certa in sum of m on ey a l leged to be due to h im .

Th e form of Summ on s in Debt is a s fol lows :
Wil liam t h e Fourt h , &c . , to C . D . , of &c . ,

in t h e coun ty of

greet ing . We com m a nd you (or a s before or often , w e h a ve com

m a nded you ) t h a t wit h in eigh t days a fter th e service of th is wr it
on you , in clusive of t h e day of such service , you do ca use a n a ppea r
a n ce to be en tered for you in our Court of in a n a ct ion of

debt a t th e su it of A . B . And ta ke n ot ice t h a t in defa u lt of your
so doin g , t h e sa id A . B . m ay ca use a n appea ra n ce to be en tered for

you , a nd proceed t h erein to judgm en t a nd execut ion . Witness
a t Westm in ster , t h e day of

Th e form of Ca pia s in Debt is a s follows
Wil l iam t h e Fourth , &c . , to t h e Sh eriff greet ing. We

comm a nd you (or a s before or often , w e h ave comm a nded you)
t h a t you om it n ot by rea son of a ny l iberty in your ba il iwick , but
t h a t you en ter t h e sam e , a nd ta ke C . D . of i f h e sh a l l be foun d
in your ba il iwick , a nd h im sa fely keep un t il h e sh a ll h a ve given you
ba il , or m ade deposit wit h you , a ccord in g to la w , in a n a ct ion of

debt a t t h e suit of A . B . , or un t il th e sa id C . D . sh a l l by ot h er la w
fu l m ea n s be d isch a rged from your custody . And w e do furt h er
comm a nd you , t h a t on execut ion h ereof you do del iver a copy
h ereof to t h e sa id C . D . And w e h ereby requ ire t h e sa id C . D .

to t a ke n ot ice t h a t wit h in eigh t da ys a fter execut ion h ereof on h im ,

in clusive of t h e day of such execut ion , h e sh ou ld ca use specia l ba il
to be put in for h im in our Court of to t h e sa id a ct ion , a n d

t h a t in defa u lt of h is so doin g , such proceed in gs m ay be h ad a n d

t a ken a s m en t ion ed in t h e wa rn in g h ereun der wr it ten , or indorsed
h ereon . And w e do furth er comm a nd you , t h e sa id sh er iff , t h a t
imm ed ia tely a fter t h e execut ion h ereof , you do return t h is wr it to
our sa id court toget h er wit h th e m a n n er in wh ich you sh a l l h ave
executed t h e sam e , a nd th e day of th e execut ion h ereof ; or t h a t if
th e sam e sh a l l rem a in un executed , t h en t h a t you do so return t h e

sam e a t t h e expira t ion of four ca lenda r m on t h s from t h e da te

h ereof , or soon er , i f you sh a l l be t h ereto requ ired by order of th e

sa id court , or o f a ny judge t h ereof . Witness a t Westm in ster ,
th e day of

Th e Act ion of Coven an t l ies wh ere a pa rty cla im s dam a ges for

a brea ch of coven a n t , i .e. , o f a prom ise under sea l .
Th e form of t h e Summon s a nd Ca pia s is sim ila r to t h a t in Debt

(t h e n am e of t h e a ct ion on ly excepted ) .
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Th e Act ion of Det in ue l ies wh ere a pa rty cla im s th e specific
recovery of goods a nd ch a ttels or deeds a nd wr it in gs , deta ined
from h im . Th is rem edy is in som ewh a t less frequen t use th a n a ny

o f t h e oth er person a l a ct ion s a bove en um era ted . Th e form of t h e

Summ on s a nd Capia s is sim ila r to t h a t in Debt (th e n am e of t h e

a ct ion on ly excepted ) .
Th e Act ion of Trespa ss l ies wh ere a pa rty c la im s dam ages for a

trespa ss comm itted a ga in st h im . A t respass is a n in jury com

m it ted with violen ce , a nd t h is violen ce m ay be eit h er a ctua l or

im pl ied ; a nd th e la w wil l im ply violence , t h ough n on e is a ctua l ly
used , wh ere t h e in jury is of a d irect a nd imm ed ia te kind , a nd com

m itted on t h e person , or t a n gible a nd corporea l property , of th e
pla in t iff . Of a ctua l violen ce , a n a ssault a nd ba t tery is a n insta n ce ;
of im plied , a pea cea ble but wron gful en t ry upon t h e pla in t iff ’s
la nd . Th e form of t h e Summ on s a nd Capia s is sim ila r to th a t in
Debt (t h e n am e of t h e a ct ion on ly excepted ) .
Th e Act ion of Trespa ss upon t h e Ca se lies wh ere a pa rty sues for

d am a ges for a ny wron g or ca use of com pla in t to wh ich coven a n t
or t respa ss will n ot a pply . Th is a ct ion origin a tes in t h e power

given by t h e st a tute of Westm in ster 2 , to th e clerks of t h e Ch a n cery
to fram e n ew Wr its in con sim ili ca su w ith writs a lready kn own .

Un der t h is power t h ey con st ructed m a n y wr its for d ifferen t in jur ies ,
wh ich were con sidered a s in con simili ca su w ith , th a t is , to bea r
a certa in a n a logy to , a t respa ss. Th e n ew wr its inven ted for t h e
ca ses supposed to bea r such a n a logy , received , a ccord in gly , t h e

a ppella t ion of wr it s of t respa ss on th e ca se (brevia de tra n sgression e

super ca sum ) , a s bein g founded on t h e pa rt icula r circum sta n ces of

t h e ca se t h us requir in g a rem edy , a nd to d ist in guish t h em from t h e

o ld wr it of t respa ss ; a nd th e in jur ies t h em selves , wh ich a re t h e sub

ject of such wr its, were n ot ca l led t respa sses , but h ad t h e genera l

n am es of torts , wron gs, or grieva n ces. Th e wr its of t respa ss on

t h e ca se , t h ough inven ted t h us , pro re n a ta , in va r ious form s ,

a ccord in g to t h e n a ture of t h e d ifferen t wron gs wh ich respect ively
ca l led t h em forth , bega n n evert h eless , t o be viewed a s con st itut in g ,
collect ively , a n ew ind ividua l form o f a ct ion ; a nd t h is n ew gen us

took its p la ce ,
by th e n am e of Trespa ss on t h e Ca se , am on g th e

m ore a n c ien t a ct ion s of debt , coven a n t , t respa ss , &c . Such being
t h e n a ture of t h is a ct ion ,

it com prises, of course , m a n y d ifferen t

spec ies. Th ere a re tw o
,
h owever , of m ore frequen t use t h a n a ny

oth er species of t respa ss on th e ca se , or , perh aps, t h a n any oth er

form of a ct ion wh a tever . Th ese a re a ssumpsit a nd t rover .
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Th e Act ion of Assumpsit l ies wh ere a pa rty cla im s dam ages for

breach of sim p le con t ra ct , i .e.
, a prom ise n ot under sea l . Such

prom ises m ay be expressed or im pl ied ; a nd t h e la w a lways im pl ies
a prom ise to do t h a t wh ich a pa rty is lega l ly l ia ble to perform .

Th is rem edy is consequen t ly of very la rge a nd exten sive appl ica t ion .

Th e a ct ion of t rover is t h a t usua l ly a dopted (by preference to t h a t
of det in ue) to t ry a d isputed quest ion of property in goods a nd

ch a ttels. I n form , it cla im s dam a ges ; a nd is founded on a sug

gest ion in t h e writ (wh ich in gen era l is a m ere fict ion ) , t h a t t h e
defenda n t found t h e goods in quest ion , bein g t h e property of th e

pla in t iff ; a nd proceeds to a llege t h a t h e converted t h em to h is ow n

use .

Th e form of th e Summ on s a nd Capias in Trespass on th e Ca se
is sim ila r to t h a t in Debt (t h e n am e of t h e a ct ion on ly excepted) .
Th e Act ion of Replevin , t h ough en tertained in t h e super ior courts

is not comm en ced t h ere ; a nd t h e writs of summ on s a nd capia s,
provided by 2 Wil l . IV. c . 29, for t h e comm en cem en t of person a l
suits in th e superior courts , a re con sequen t ly not a ppl ica ble to t h is
a ct ion . A replevin is en terta in ed in th e superior courts by virtue
of a n a ut h or ity wh ich t h ey exercise of rem ovin g su its , in certa in
ca ses, from a n in fer ior jurisd ict ion , a nd t ra n sferrin g t h em to t h eir
ow n cogn iza n ce. Wh ere goods h ave been d istra in ed , a pa rty m ak

in g pla in t to th e sh eriff m ay h ave th em replevied , t h a t is , redel ivered
to h im upon givin g secur ity to prosecute a n a ct ion aga in st t h e dis
tra in er for t h e purpose of t ryin g th e lega lity of t h e d istress ; a nd

i f t h e r igh t be determ ined in favor of t h e la t ter to return t h e

goods. Th e a ct ion so prosecuted is ca l led a n a ct ion of replevin
,

a nd is comm en ced in t h e coun ty court . From th en ce it is rem oved
in to one of t h e superior courts by a wr it eith er of recorda ri f a cia s
loguelam or a cceda s a d curiam . I n form , it is a n a ct ion for dam
ages , for t h e il lega l ta kin g a nd det a in ing of th e goods a nd ch a t tels.

I t is h eld t h a t a replevin m ay be h ad , a nd a n a ct ion of replevin
brough t , upon ot h er kinds of i l lega l t akin g , besides t h a t by w ay of a

d ist ress ; but in n o ot h er ca se is t h e proceed ing n ow kn own in
pra ct ice .

NEWYORK CODE OF C IVIL PROCEDURE 69.

Th e d ist in ct ion between a ct ion s a t la w a nd suits in equity ,
a nd t h e form s of a l l such a ct ion s a nd suits , h eretofore exist ing , a re

a bol ish ed ; a nd , th ere sh a l l be in t h is st a te, h erea fter , but one form
of a ct ion , for t h e en forcemen t or protect ion of pr iva te r igh ts a nd
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con solida t ion is possible with t h e judicia l in st itut ion s wh ich h ave
been reta in ed ; (2) Th e a bol it ion of a l l common -la w forms of a ct ion ,

a nd t h e esta bl ish men t of one ord in a ry , un iversa l m ea ns by wh ich
r igh ts a re m a in ta in ed a nd dut ies en forced in a judicia l con troversy ,
ca l led a

“civil a ct ion (3) Th e applica t ion to th is civil a ct ion ”

of th e fam il ia r equ it ab le ra th er th a n lega l ru les, m eth ods a n d

pr in ciples, so fa r a s pra ct ica ble , a n d especia l ly in referen ce to t h e

pa rt ies, t h e plead in gs , a nd to t h e form a nd ch a ra cter of th e judg
men t . I t is eviden t , from th e most cursory exam in a t ion of th is code ,

t h a t its a uth ors , a nd presum a bly t h e legisla ture , in tended t h a t t h e
va rious provisions wh ich t h ey in troduced in referen ce to th e pa rt ies
to a n a ct ion , to t h e plead in gs th erein , a nd to th e judgm en t wh ich
m igh t be rendered , a nd wh ich were a con cise st a temen t of th e wel l
set t led doct r ine of equity rela t ing to th ese subjects , sh ou ld a pply
ful ly a nd freely to a l l a ct ionswh ich m igh t t h erea fter be brough t , and
sh ould n ot be con fined to a ct ions th a t , under t h e form er pra ct ice ,

wou ld h ave been equ itable . Wh et h er t h e courts h ave a t a l l t im es

recogn ized a nd ca rried out t h is p la in in ten t ion o f t h e sta tute m ay

wel l be doubted . I h ave been ca reful in th e a bove sta tem en t a s

to t h e un ion of la w a nd equ ity . Th e la n gua ge of t h e code is a s

fol lows : “
Th e d ist in ct ion s between a ct ion s a t la w a n d suits in equity ,

a nd th e form s of a l l such a ct ion s a n d su its h eretofore exist in g , a re

a bo l ish ed ; a n d th ere sh a l l be in th is sta te h erea fter but one form
of a ct ion for t h e en forcem en t or protect ion of pr iva te r igh ts a nd t h e
redress of pr iva te wrongs ,wh ich sh a l l be den om in a ted a civil a ct ion .

”

A subsequen t provision , ba sed upon th e clause in t h e sta te con

st itution wh ich preserves t h e jury tr ia l in a l l ca ses in wh ich it h a s
h eretofore been used ,

”
recogn izes th e fa ct t h a t t h e jury tr ia l m ust

st ill be reta in ed in a l l a ct ion s wh ich were before den om in a ted lega l ,
with t h e un importa n t except ion wh ich former ly existed , n amely ,
wh ere t h e t r ia l wil l requ ire t h e exam in a t ion of a lon g a ccoun t ,

a nd th us , in express term s, preven ts a n a bsolute iden tity in th e

jud icia l proceed in gs wh ich resu lt in rem ed ies t h a t wou ld h ave been
lega l a n d in t h ose wh ich resu lt in rem ed ies t h a t wou ld h ave been
equ it a ble . As I h ave a lready sa id , t h e perpetua t ion of t h e very
fundamen ta l elemen t of d ifferen ce between t h e tr ia l a t la w a nd t h e

tria l in equity a nd th e perpetua tion ca n n ot be avoided a s lon g
a s t h e con stitut ion rem a in s un ch an ged in th is respect preven ts
a complete remova l of th e d i fferen ce between lega l a nd equ ita ble
procedure a nd th e a bsolute un ion o f la w a nd equ ity in to on e h omo

geneous system . How fa r t h e d ifferen ces between t h e fin a l remed ies
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wh ich courts of la w gra n ted exclusively , n amely , t h e recovery of

a specific tra ct o f la nd or of a specific ch a t tel , a nd th e recovery of

m on ey in th e form o f pecun ia ry com pen sa t ion , a nd th e in fin ite
va r iety of specia l remed ies wh ich courts of equ ity were a ccus
tomed to gran t , m ay in t h em selves preven t such a perfect un ion ,

I sh a l l d iscuss a nd a ttem pt to determ in e in a subsequen t ch a pter .

29. Th e New York Code , in respect to t h e fundamen ta l pr in ciples
a nd provision s wh ich I h ave sta ted , h a s been adopted in twen ty-tw o
sta tes a nd terr itor ies o f th is coun try in t h e sta tes o f Oh io , In d i
a n a , Wisconsin , Iowa , Min nesot a , Ken tucky , Missour i , Ka n sa s ,
Nebra ska , Nevada , Oregon , Ca l iforn ia ,

North Ca ro lin a , South
Ca rol in a , Flor ida , Arka n sa s , Con n ect icut , a nd in th e Terr itories of
Wa sh in gton , Mon ta n a , Ida h o , Da kot a , Wyom in g , Ar izon a , Co lo
rado . I n eed n ot n ow com pa re th ese d ifferen t sta te an d territor ia l
codes in t h eir det a ils ; it is enough for my presen t purpose to say

th a t t h ey a l l em body th e sam e th ree fundamen ta l pr in ciples.
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CHAPTER VI I

THE ELEMENTS OF PROCEDURE

1 . AT LAW

SMITH , ELEME NTARY VIEWOF THE PROCE E DINGS I N AN ACT ION
AT LAW, 19.

Th e h istory a n d con st itu t ion of t h e court s in w h ich a n a ct ion is
comm en ced , h aving been t h us sta ted , it is t ime to proceed to t h e

con sidera t ion o f t h e steps t a ken in th e a ct ion itsel f . Before doing
so , h owever , it is r igh t to sta te in wh a t ma n n er th ese form a l steps
a re l ia ble to be a ffected or con tro lled by t h e summ a ry , or , a s it is
som et im es ca lled , equitable jur isd ict ion , of t h e courts , for th e jur is
d ict ion of t h e super ior courts is of tw o descript ion s , summ a ry a nd

forma l . Th e la t ter con sists in t h e sa n ct ion given by th e auth or ity
of th e court to t h ose form a l de cursu proceed ings wh ich con st itute
t h e ord in a ry a nd regula r steps in a su it ; t h us , it is by virtue of its

form a l jurisd ict ion t h a t th e court issues a wr it to com pel t h e defend
a n t to appea r ; th a t it a l lows th e pla in t iff to sign judgm en t aga in st
h im i f h e m a ke defa u lt in plead in g ; t h a t it issues process com

m a nd ing th e sh er iff to con ven e a jury for t h e purpose of t ryin g t h e
ca use ; a n d , fin a l ly , t h a t it awa rds execut ion in favor of t h e suc

cessful pa rty. Th is is a ll done by vir tue of its form a l de cursu

jurisd ict ion .

But t h e courts h ave a n oth er sort o f jur isd iction , a jur isd ict ion
exercised in a n y sta ge o f th e suit in wh ich it becom es n ecessa ry , a nd

en a bling th em , in a summ a ry m a n n er , a nd on equ itable prin ciples,
to preven t h a rdsh ips , irregula r it ies, a nd a buses, wh ich wou ld oth er

wise ta ke pla ce in t h e course of proceed in gs. Th is is ca l led th eir
summ a ry jur isd ict ion , a nd is exercised by m akin g ru les a n d orders ;

n ot th a t every rule em a n a tes from th e equ it able jurisdicton of th e

court ; som e ru les t h ere a re wh ich con st itute pa rt of its form a l de

cursu proceed in gs ; for in sta n ce , a ru le to plead , is a s regu la r a step
as th e plea itself . I t is n ot , th erefore ,

in ten ded to sta te , t h a t a l l

rules , or a ll orders , em a n a te from th e summ a ry a nd equit able juris
dict ion of th e court , but th ose on ly , on gr a n t ing or refusin g wh ich ,

th e court or judge h ea rs a rgumen t a nd exercises a d iscret ion .
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be sh ut out of a good defen se by a sligh t m ista ke on th e pa rt of

h is a t torney , th e Court , to preven t th is h a rdsh ip , wil l in terpose its
summ a ry jur isd ict ion in h is favour , a nd wi ll set a side t h e judgm en t

upon proper term s. I n a word , wh en ever th e su itor ca n poin t out

som e grea t h a rdsh ip l ikely to a rise from a strict observa n ce of t h e

rules by wh ich t h e pra ct ice of t h e Court is governed , t h ere h e m a y

apply for relief , wh ich , ord in a rily , wil l be gra n ted ; un less, indeed ,

h e be wilfu l ly la te in m aking a ppl ica t ion , or , un less t h e gra n t of

rel ief to h im ,
wou ld impose h a rdsh ip on t h e opposite pa r ty. But

th is relief is gra n ted a s a fa vor , n ot a s a r igh t , a nd th e Court
wi l l , in bestowin g it , im pose a ny term s it t h in ks proper . Th us , it
a lmost inva ria b ly im poses t h e pa ym en t of a ny costs wh ich th e o th er
pa rty m ay h ave in curred , a nd frequen t ly , a s for in sta n ce , in th e

ca se of set t ing a side a regula r judgmen t , in sists upon a n a ffidavit of
m erits ; a nd th is is very r igh t , for h ow r id icu lous would it be to

rel ieve a defen da n t from a judgm en t wh en h e h a s n o m eritor ious
defen ce to t h e a ct ion , but is on ly a n xious to postpon e th e paym en t

of a fa ir debt , a nd set Up vexa t ious qu ibbl ing object ion s to a just
dem a nd .

Un der t h is h ead a re a lso to be ra n ked appl ica t ion s for furth er t im e

to plea d , orders for wh ich a re a l l con sidered in th e l igh t of rela xa
t ion s of th e st rict pra ct ice of t h e Court , a nd so l ikewise a re t h e

a ppl ica t ion s so frequen t ly m a de for leave to am end .

Fourt h ly .
— T h e Courts exercise th eir summ a ry jur isd ict ion for

th e purpose o f preven t in g m isconduct in t h eir ow n o fficers a n d per

son s imm ed ia tely under th eir con trol . Th us , a s a t torn eys a re o fficers
of th e Courts , supposed to be a lwa ys in a t tenda n ce t h ere , a nd

invested a s such with certa in privileges a nd imm un it ies , th e Cour ts
th in k th em selves bound to en force th e st rictest observa n ce of good

fa ith a nd propr iety on t h eir pa r t , a nd wil l a lwa ys listen to com

pla in ts foun ded upon t h eir conduct a s a t torneys. I say a s a t torn eys ,
for t h e Courts do n ot a t tempt to exercise con tro l over t h eir con

duct in t h eir ow n priva te a ffa irs , wh ich h ave n ot h in g to do with
t h eir profession a l ch a ra cter .

BLACKSTONE , COMME NTAR IE S , I I I , 279.

Th e n ext step for ca rryin g on th e suit , a fter suin g out th e origin a l ,
is ca l led th e process ; being t h e mea n s of com pell in g t h e defenda n t to
appea r in court . Th is is som et im es ca lled or igin a l process , bein g
founded upon th e or igin a l wr it ; a nd a lso to d ist in gu ish it from
m esn e or in term ed ia te process wh ich issues, pend in g t h e su it , upon
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some colla tera l in ter locutory m a t ter ; a s to summon j uries, w it
n esses, a nd th e like. Mesn e process is a lso somet imes put in con

tradistinction to fin a l process , or process of execut ion ; a nd th en it
sign ifies a ll such process a s in tervenes betw een th e begimiing a nd

en d of a suit .
But process, a s w e a re now to con sider it , is th e meth od ta ken

by t h e la w to compel a compl ia n ce with th e origin a l writ , of wh ich
t h e pr im a ry step is by givin g t h e pa rty not ice to obey it . Th is
n otice is given upon a ll rea l prcecipes , a nd a lso upon a ll person a l
wr its for in jur ies not aga in st t h e pea ce , by summon s, wh ich is a

wa rn in g to a ppea r in court a t th e return of t h e origin a l writ , given
to th e defenda n t by t w o of th e sh eriff ’s m essengers, ca lled sum

m oners , eith er in person or left a t h is h ouse or la n d in like m a nn er

a s in th e civil la w th e first process is by person a l cita t ion , in j us
voca ndo. Th is wa rning on th e la n d is given , in rea l a ct ion s, by
erect in g a wh ite st ick or wan d on th e defendan t ’

s groun d , (wh ich
st ick or wa nd among th e n orth ern n a t ion s is ca l led th e ba cu lus n un
cia torius ; ) a nd by sta tute 31 El iz . c . t h e not icemust a lso be

procla im ed on some Sunday before th e door of th e pa r ish ch urch .

I f t h e defen da n t disobeys th is verba l m on it ion , th e next process
is by writ of a tta ch men t or pon e, so ca l led from th e words of th e

wr it ,
“pone per vadium et sa lvos plegios, put by gage a n d sa fe

pledges, A . B . t h e defenda n t , etc .

” Th is is a wr it not issu in g out

o f ch an cery , but out of t h e court o f common plea s, bein g grounded
on th e non -a ppea ra n ce of th e defendan t a t t h e return of th e or igin a l
writ ; a nd th ereby th e sh er iff is comm a nded to a tta ch h im , by ta kin g
ga ge , th a t is, certa in of h is goods , wh ich h e sh a l l forfeit if h e doth
n ot a ppea r ; or by m a king h im find sa fe pledges or suret ies w h o sh a l l
be am erced in ca se of h is n on -a ppea ra n ce. Th is is a lso t h e first

a nd immed ia te process , with out a ny previous summons upon a ct ion s

of trespass vi et a rmis, or for oth er in juries, wh ich th ough n ot

forcible , a re yet trespa sses a ga in st th e pea ce, as deceit a n d con

spira cy ; wh ere t h e violen ce of t h e wrong requires a more speedy
rem edy , a nd th erefore th e or igin a l wr it comma nds th e defenda n t

to be a t on ce a tta ch ed , with out a ny preceden t wa rn in g.

I f
,
a fter ‘ a ttachmen t , t h e defen da n t neglects to appear , h e n ot

on ly forfeits th is secur ity , bu t is m oreover to be furth er com pel led

by writ of distringas or d istress in finite ; wh ich is a subsequen t
process issuing from th e court of common p leas, commandin g th e

sh er iff to distrain th e defenda n t from time to t ime, a nd con t in ua l ly

a fterw a rds by taking h is goods a nd th e profits of h is lands, wh ich
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a re ca l led issues, a nd wh ich by th e common la w h e forfeits to th e
kin g i f h e doth n ot a ppear . But n ow th e issuesm ay be sold , i f th e
court sh a l l so d irect , in order to defra y t h e rea son a ble costs of th e
pla in t iff . I n l ike m a n ner , by th e civi l la w , i f th e defenda n t a bsconds,
so th a t th e cita t ion is of no effect ,

“
mittitur adversa rius in posses

sion em bon orum ej us.

"

And h ere , by th e common a s wel l a s th e civil la w , th e process
ended in ca se of in juries with out force ; t h e defenda n t , i f h e h ad
a ny substa n ce , being gr adua l ly stripped of it a l l by repea ted dis
t resses , t il l h e rendered obedien ce to th e kin g

’

s wr it ; a nd , i f h e
h a d n o subst a n ce , t h e la w h eld h im in ca pa ble of m a kin g sa t isfa ct ion ,

a nd th erefore looked upon a ll furth er process a s n uga tory. And

besides , upon feoda l pr in ciples, th e person of a feuda tory w a s n ot

lia ble to be a tt a ch ed for in jur ies m erely civi l , lest t h ereby h is lord
sh ould be deprived of h is person a l services. But , in ca se of in jury
a ccom pa n ied with force , th e la w , to pun ish th e brea ch of th e pea ce ,

a nd preven t its d isturban ce for t h e future , provided a lso a process
a ga in st th e defendan t

’

s person in ca se h e n eglected to a ppea r upon
th e former process of a t ta ch men t , or h ad n o substan ce wh ereby to
be a t ta ch ed ; subject in g h is body to impr isonmen t by th e wr it of

capia s ad respondendum. But th is imm un ity of t h e defenda n t ’

s

person , in ca se of pea cea ble th ough fraudu len t in jur ies , producing
grea t con tem pt of th e la w in ind igen t wrong-doers , a capia s w a s a lso

a l lowed to a rrest th e person , in a ct ion s of a ccoun t , th ough n o brea ch
of th e pea ce be suggested , by th e sta tutes of Ma r lbridge , 52 Hen .

I I I . c . 23 , a nd Westm . 2 , 13 Edw . I . c . 1 1 , in a ct ion s of debt a nd
det in ue , by sta tute 25 Edw . I I I . c . 17, a nd in a l l a ct ion s on th e

ca se , by st a tute 19 Hen . VI I . c . 9. Before wh ich la st sta tute a

pra ct ice h ad been in troduced of commen cing th e su it by br in ging
a n or igin a l writ of trespa ss qua re cla usum f regit, for brea kin g th e
pla in t iff ’s close vi cl a rmis; w h ich by th e old common la w sub

jected th e defendan t
’

s person to be a rrested by wr it of capia s; a nd

th en ,
a fterw a rds, by con n iva n ce of th e court , th e pla in t iff m igh t

proceed to prosecute for a ny oth er less forcible in jury . Th is prae
t ice (th rough custom ra th er th a n n ecessity , and for savin g some

trouble a nd expense , in su in g out a specia l origin a l adapted to th e
pa r t icula r in jury) st ill con t inues in a lmost a l l cases, except in a ct ion s
of debt ; th ough n ow , by virtue of th e sta tutes a bove cited a nd

oth ers , a capia sm igh t be h ad upon a lmost every species of com pla in t .

I f th erefore th e defenda n t , bein g summ on ed or a t ta ch ed ,
m a kes

defa u lt , a nd n eglects to appea r ; or if th e sh eriff return s a n ih il ,
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a forfeiture of a ll one ’

s goods a nd ch a ttels to th e kin g .

1 And th ere

fore , t il l som e t im e a fter t h e conquest , n o m a n cou ld be out lawed
but for felony ; but in Bra cton

’

s t ime , a nd somewh a t ea r l ier , process
of out lawry w a s orda ined to lie in a l l a ct ion s for trespa sses vi et

a rmis. And since h is days , by a va r iety of sta tutes, (t h e same

wh ich a l low th e wr it of ca pias before m en t ion ed) , process of

out la w ry doth lie in d ivers a ct ion s th a t a re merely civil ; provided
th ey be commen ced by or igin a l a nd n ot by bi l l . I f a fter out lawry
th e defendan t a ppea rs publ icly , h e m ay be a rrested by a wr it of

capia s u tlaga tum , a nd comm it ted t il l t h e out la w ry be reversed .

Wh ich reversa l m ay be h ad by t h e defen da n t
’

s a ppea rin g person a l ly
in court or by a t torn ey (t h ough in t h e kin g

’

s ben ch h e could n ot

appea r by a t torn ey , t il l perm it ted by sta tute 4 5 W. a nd M . c .
a n d a ny pla usible ca use , h ow ever sl igh t , wi l l in genera l be

sufficien t to reverse it , it bein g con sidered on ly a s a process to

compel a n a ppeara n ce. But t h en th e defendan t m ust pa y fu l l
costs , a nd put th e pla in t iff in t h e same cond it ion a s i f h e h a d appea red
before th e writ of exigi f a cia s w a s awa rded .

Extra cts from SMITH , ELEME NTARY VIEWOF THE PROCE E DINGS
IN AN ACT ION AT LAW.

We h ave now a rrived a t th e comm en cemen t of t h e a ct ion itself ,
th e first step in wh ich is t h e process.

Process is t h e m ea n s employed for th e purpose of obl igin g t h e
defenda n t to a ppea r in court , to a n swer to t h e a ct ion . I t a lso

serves t h e purpose of giving h im t im ely not ice of th e n a ture of t h e

cla im a ga in st h im , so t h a t h e m ay , i f h e plea se , sa t isfy it , a nd th us
save h im sel f from th e necessity of a n swerin g t h e a ct ion a t a l l . And

for th is purpose , t h e process a lways in form s h im w h o t h e pla in t iff
is, a n d wh a t is t h e n a ture of t h e in tended a ction ; a nd ,

wh ere th e
cause of a ct ion is a debt , th e process m ust , a ccord in g to a very
sa luta ry ru le of Hi la ry , 1832 , h ave a n indorsemen t , st a t in g th e

precise amoun t of th e pla in t iff ’s dem a n d .

Th e process of th e Superior Courts of la w consists of writs.

Writs a re let ters m issive from t h e sovereign , comm a nd in g th e do ing
or forbea rin g of som e a ct . Th us , a wr it o f m a ndam us issues , a s
its n ame imports , to comm and a per forma n ce , a w rit of proh ibit ion ,

1 F or ot h er examples of t h is idea of pun ish ing non -appea ra nce, see Sa l ic La w ,

t it le 50 ; Laws of Ath elst a n , c . 20 ; Laws of Cnut , c . 25 ; Ga ius, IV, § 46. See

a lso Pol lock a nd Ma it la nd ,
H istory of E ngl ish La w , I I , Ch ap . IX

, 3.
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a s its n ame imports, to comm a nd th e forbearan ce of some a ct .

Writs a re a lwa ys d irected to t h e person on wh om t h e comm a nd

is im posed ; t h ey a re a lways witn essed or tested , a s it is ca l led , in

th e n ame of som e person a ppoin ted for th a t purpose of law , a nd

t h ey a re a lwa ys return a ble in som e court or oth er , t h a t is , th ere

is a lwa ys som e person w h o is , by la w ,
com pel la ble to brin g t h em

in to th a t court , a nd cert ify to it wh a t h a s been done in pursua n ce
of t h em . Th ese observa t ion s a pply to a l l wr its wh a tever . A return

of a wr it is th e sh er iff ’s a n swer or cert ifica te to t h e court , touch in g
t h a t wh ich h e is comm a nded to do by a ny wr it d irected to h im .

Th e wr it of summ on s is a jud icia l wr it , i .e. , a wr it issu ing out

of t h e Court in wh ich t h e defenda n t is to be sued ; a nd a s it is n ow

th e comm en cem en t of th e a ct ion it ca n not be issued before th e ca use
of a ct ion is com plete , it is d irected to t h e defenda n t , wh om it com

m a nds th a t , wit h in eigh t days a fter t h e service of t h e writ on h im
in clusive of th e da y of such service, h e do ca use a n appea ra n ce
to be en tered for h im in t h e Court in wh ich th e a ct ion is brough t ,
in a n a ct ion on prom ises, or debt , or a s th e ca se m ay be , a t t h e

suit of t h e pla in t iff , a nd requ ires t h e defenda n t to t a ke n ot ice , t h a t

in defa u lt of h is so doin g , t h e pla in t iff m ay ca use a n appea ra n ce to

be en tered for h im , a nd proceed to judgmen t a n d execut ion .

An a lia sWrit of Summ on s , a nd a pluries, con t in ue t h e first writ ,
a nd d iffer on ly from it t h e form er , by m en t ion in g t h a t it com

m a nds t h e defenda n t , a s before h e w a s comm a nded ,

”
a nd th e

la t ter by its m en t ion in g t h a t it comm a nds h im ,

“
a s often h e w a s

comm a nded .

” Ea ch h a s a m em ora ndum a nd indorsem en ts, sim ila r

to t h ose on t h e first Writ of Summ on s.

As soon a s t h e defenda n t h a s appea red , t h e plead ings commen ce.

Th ese a re t h e a lterca t ion s wh ich t a ke pla ce between t h e pla in

t iff a nd defenda n t , for t h e purpose o f a scerta in ing t h e n a ture of

th e com pla in t , t h e grounds of defen ce , a nd th e poin ts in con t roversy
between t h e pa rt ies. Th ese plead in gs were , in t h e ea rly a ges of

th e comm on la w , del ivered viva voce by t h e coun sel . Th e writ by
wh ich t h e a ct ion w a s commen ced used to be brough t in to Court

wit h t h e sh eriff ’s return upon it , a nd t h e p la in t iff ’s coun sel , a fter

it h ad been read ,
proceeded to expa n d t h e ch a rge con t a ined in it

in to a con nected story , by add in g t im e , pla ce , a nd o th er circum "

st a n ces. Th us, i f th e writ m en t ion ed t h e ca use of a ct ion to be

t respa ss, t h e p la in t iff
’

s coun sel sta ted , wh ere, wh en ,
a nd h ow , t h e
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t respa ss w a s comm itted , a nd wh a t specia l dama ge h ad resulted

from it . Th is sta temen t w a s ca l led t h e coun t , from t h e Fren ch
con te, a ta le or story . Th e defenda n t ’

s counsel , on h is pa rt , sta ted
th e defen ce with sim ila r precision , a nd th is w as ca lled t h e plea .

Th e pla in t iff ’

s counsel repl ied : th e defenda n t ’s, if n ecessa ry ,
rejoin ed ; a nd so on , un t il t h ey h ad com e to a con trad ict ion eith er
in la w or fa ct . I f eith er con ceived t h a t th e la st plead in g on t h e

opposite side w a s un true I n fa ct , h e posit ively den ied it , a nd w a s

th en sa id “
to take issue upon it .

” I f h e con ceived it to be bad in
la w , h e dem urred , so ca l led from t h e Fren ch demeurer , to a bide ,

beca use h e a bided by th e determ in a t ion of th e poin t of la w , con

ceivin g t h a t t h e in sufficien cy o f h is opponen t ’

s pleading , furn ish ed
h im with a sufficien t a nswer to h is ca se. Th us w a s a n issue pro
duced eith er of fa ct or la w . I f of la w , it w as decided by th e Court
if of fact , t r ied , in most cases , by a jury.

Wh ile th e proceed in gs were go ing on , th e officer of th e Court
sa t a t t h e feet of th e judges , en terin g t h em on a pa rchmen t rol l of

record . Th is record bore d ifferen t n am es a t d iff eren t t im es. Wh en
th e plead ings on ly were in process o f being en tered , it w a s ca l led
“
t h e plea roll” ; wh en t h e issue h a d been joined a nd en tered on it , it

w a s ca lled t h e issue roll
”

; a nd wh en th e judgm en t h ad been
recorded on it , it w as ca lled t h e judgmen t rol l being a ll a lon g

t h e sam e piece of parchmen t , but bear ing d ifferen t n am es a t d iff eren t

per iods o f th e su it .
Wh en business in creased , a nd ca uses becam e com pl ica ted , t h e

system of viva voce plead ing w a s found in conven ien t , a nd ,
in stead

of pron oun cing th e plead in gs a loud , t h ey were drawn on pa per ,
a nd filed in t h e office of th e Court , or del ivered between t h e pa rt ies.

Th e judges h ea rd noth ing a bout th em un t i l issue or dem urrer ,

a nd , t h us, considerable t im e w a s saved . As to th e rol l , th a t w a s a t

first t ra n scribed from th e writ ten plead ings by t h e oflicers , a s

a n cien t ly from th e viva voce on es. Afterwards, t h e oflficers , find

in g t h em selves pressed for t im e , requested th e a t torneys to t ra n s

eribe it th em selves ; a nd br ing it to t h e office ; a nd th e a ttorn eys ,
find ing th is irksome; bega n to om it ca rrying it in a t a l l , except in
ca ses wh ere it w a s wan ted for som e pa rt icular purpose ; so t h a t ,

in m ost ca ses, th e roll existed on ly in con templa t ion of la w ; a nd

n ow , does not exist a t a l l t ill a la te period of th e su it .

Alth ough t h e pleadings a re n ow t ra nscribed on paper , t h ey a re

governed by th e very same ru les wh ich regula ted t h em wh en pro
n oun ced viva voce. Th ere is sca rce a ny bra n ch of th e la w wh ich
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decla ra t ion , sta t in g t h e ca use of a ct ion , in d ifferen t wa ys , in h opes
th a t , if t h e eviden ce va ried from som e, it m igh t n ot from oth ers ;

a nd t h a t one coun t , a t lea st , m igh t be found free from object ion on

th e score of va ria n ce.

Th e plea is t h e defenda n t 's a n swer to th e decla ra t ion by m a t ter

o f fa ct , a nd is eit h er a plea in a ba tem en t or a p lea in ba r . A p lea
in a ba tem en t is on e wh ich sh ews som e ground for a ba t in g or qua sh
in g t h e or igin a l wr it in a rea l or m ixed a ct ion , or t h e decla ra t ion in
a person a l a ct ion , a nd m a kes prayer to t h a t effect ; it t h erefore does
n ot con t a in a n a n swer to t h e ca use of a ct ion , but sh ews t h a t th e
pla in t iff h a s comm it ted som e in form a l ity , a n d poin ts out h ow

h e ough t to h ave proceeded , or , in tech n ica l la n gua ge ,
“

gives h im
a bet ter wr it or decla ra t ion .

” Plea s in a ba tem en t a re n ot usua l ;

t h ey a re d iscoura ged by th e courts a s tend ing to th row tech n ica l
d ifficu lt ies in t h e p la in t iff ’s w ay . Th ey m ust , by st a t . 4 An n e c .

16, a lways be ver ified by a ffidavit , wh ich m ust be delivered wit h
th e plea , un less, a s in J oh n son v . P opplew el l , 2 Tyrw h . 717 , t h e d is

ta n ce o f t h e in ten ded depon en t ’

s residen ce from town in duces a

judge to gra n t furt h er t im e. Th ey ca n n ot be am ended , a nd th e

power of p lea d in g severa l m a t ters does n ot extend to t h em .

A p lea in ba r , wh ich is t h e sort of plea m ost usua lly resorted to ,

is a perem ptory a nd substa n t ia l a n swer to t h e a ct ion . Such a plea
is eit h er a traverse or a plea in con fession a nd a voida n ce ; t h ere is,
indeed , a t h ird sort of plea , en t it led

“A p lea in estoppel"but th is is
of ra re pra ct ica l occurren ce . A plea , wh en it den ies som e essen t ia l
pa rt of t h e decla ra t ion , is sa id to be a t raverse. I t is

“
in con fession

a nd avoida n ce” wh en it a dm its t h e averrn en ts of fa ct in th e decla ra
t ion to be t rue , but sh ews som e n ew m a t ter n ot m en t ioned in t h e

decla ra t ion ,
wh ich dest roys t h e p la in t iff ’s r igh t o f a ct ion . Th us ,

in a n a ct ion a ga in st t h e m aker of a n ote , i f t h e defenda n t plead
“
h e

d id n ot m a ke t h e n ote ,

”
t h a t is a t raverse. But i f h e plea d t h a t

h e did m a ke it , but for a n i l lega l con sidera t ion of wh ich t h e pla in
t iff w a s awa re , t h a t is a p lea in con fession a n d a voida n ce. A
t raverse a lways con cludes to t h e coun t ry , t h a t is , in t h ese words ,
“
a nd of t h is t h e sa id defenda n t puts h im sel f upon t h e coun t ry , &c .

”

A plea in con fession a n d a vo ida n ce a lwa ys con cludes w ith a ver i
fica t ion , i .e.

, in t h ese words,
“
a nd t h is th e sa id defenda n t is ready

to verify , &c .

"

At comm on la w , th e defenda n t w a s a l lowed but on e p lea to

ea ch coun t of t h e decla ra t ion ; a nd , for t h is rest rict ion , a very
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un sa t isfa ctory rea son w a s a ssign ed ,
n am ely , t h a t , a s on e defen ce is

sufficien t to rebut t h e a ct ion , t h e defenda n t cou ld h ave n o occa sion
to set up m ore. But it is obvious t h a t a defenda n t m ay h ave severa l

good defen ses a ga in st t h e sam e a ct ion , a nd yet m ay rea son a bly
wish to plead th em a l l , in order t h a t , i f by som e a cciden t , h is evi

den ce o f on e of t h em sh ould fa il , h e m ay rely upon a n ot h er . Accord
in gly , by sta t . 4 5 An ne , C . 16 , t h e defenda n t is a t l iberty to

plead
’

severa l plea s by leave of t h e court .

Th e subsequen t steps in plea d in g a re t h e repl ica t ion , con t a in in g
t h e pla in t iff ’s a n swer to th e plea ; t h e rejo inder , t h e defenda n t

’

s

a n swer to t h e repl ica t ion ; t h e surrejoinder , t h e rebut ter , a nd th e

surrebutter , a n d so on . Th e plead in gs seldom rea ch to surre

but ter , but th ey som et im es do , a nd t h ere is n oth in g to preven t t h eir

go in g beyond it , but t h e steps beyond surrebut ter h ave n o

’

d is

t in ct ive n am es. At ea ch of t h ese steps t h e pa rty replyin g , rejoin in g
or fram in g a ny oth er p lea d in g , m ust eit h er t raverse or con fess a n d
a void , t h a t is , m ust eith er den y som e m a teria l pa rt of t h e a dversa ry ’

s

la st plea din g , or m ust a dm it such la st plead in g to be t rue , but a l lege

som e n ew m a t ter , a lter ing t h e lega l effect of it , a n d sh owin g t h a t h e
h im self is , n everth eless , en t it led to judgmen t . I f h e t raverse h e
con cludes to t h e coun t ry , t h a t is , i f pla in t iff , h e con cludes by sa yin g ,

“
a n d o f t h is t h e sa id pla in t iff prays m ay be in qu ired of by t h e
coun t ry , &c . i f defen d a n t , by sa yin g ,

“
a nd of t h is t h e sa id

defen da n t puts h im self upon t h e coun t ry , &c .

” I f h e con fess a nd
avo id , h e con cludes with a verifica t ion , t h a t is, by sa yin g ,

“
a nd t h is

h e is ready to ver i fy , &c .

”
Th us t h e p lead in gs go on , step by step ,

t il l a t la st t h e pa rt ies com e , a s t h ey n ecessa rily m ust , to a d irect
con t ra d ict ion , wh ich , upon a fa ct , is ca l led

“
a n issue , if upon a

po in t of la w ,

“
a dem urrer .

”

I t h a s been a lready sa id , t h a t a t ea ch step I n t h e p lea d in gs eit h er
pa rty m a y , i f h e t h in k fit , in stead of plead in g , replyin g , rejoin in g ,

et c . , dem ur to t h e la st plead in g o f h is a dversa ry , t h a t is , h e m ay

say it is n ot su fficien t in la w . Th us i f A sue B a s t h e m a ker of a

prom issory n ote , or a s t h e a cceptor of a bil l of exch a n ge , of wh ich
h e ,
A , is t h e indorsee, a nd B plea ds t h a t t h e pa yee gave h im n o

con sidera t ion for it , in stead o f replying to t h is p lea , A m igh t dem ur ,

beca use , even a dm it t ing it to be true , it would be n o defen se a ga in st
a n in dorsee , w h o m ust be presum ed to h ave given va lue un t il t h e
con t ra ry is sh own , because prom issory n otes a nd bil ls of exch a n ge
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a re a n except ion to th e rule wh ich preva ils in t h e ca se of oth er

sim ple con t ra cts ; t h ere t h e la w presumes t h ere w a s n o con sidera t ion

t il l it appea r , a nd th erefore t h e pla in t iff m ust a ver in h is decla ra
t ion on a sim ple con t ra ct t h a t it w a s m ade on a good con sidera t ion ;
but in t h e ca se of con t racts on bil ls or n otes, a con sidera t ion is pre
sumed t ill t h e con t ra ry appea r . I f t h e opposite pa rty th inks t h e
la w is in h is favor , h e join s in dem urrer , a nd th en t h e poin t is a rgued
a nd decided by t h e Court in ba n co. I f h e finds t h a t h e h a s m a de

a m ist a ke , h e usua l ly am ends , wh ich a judge wil l a l low h im to do

on paym en t of t h e costs occa sion ed to t h e opposite pa rty by h is
m isplea d ing .

A dem urrer is eith er genera l or specia l . A genera l dem urrer l ies
wh en t h e object ion is a substa n t ia l on e , a s in t h e ca se just put by
w a y O f exam ple. A specia l dem urrer m ust be used wh ere t h e

object ion is m erely tech n ica l a nd form a l , a s, for in st a n ce , i f t h e
defen da n t were , a s in t h e ca se of Ma rgetts v . Bays, 4 A . E . 489,

to plead t h a t t h e supposed debt i f a ny , did n ot a ccrue wit h in six

yea rs , t h a t would , a ccord in g to th a t ca se, be bad on specia l dem urrer ,

a s n eit h er t raversing th e decla ra t ion n or con fessin g a nd a vo id in g
it ; for it is one of t h e fundam en t a l ru les o f plead in g , t h a t a fter t h e
decla ra t ion t h e pa rt ies m ust a t ea ch stage dem ur , or plead by w ay

of t raverse , or by w ay of con fession a nd a voida n ce ; but t h e st a tute

27 El iz . c . 5 , requires t h a t t h e object ion , wh en a tech n ica l a n d form a l

one , sh ou ld be poin ted out specia l ly a t th e con clusion of t h e de

m urrer .

I t frequen t ly h appen s th a t th e defendan t , in h is plea , ta kes issue
or dem urs , a nd t h en th e plead ings term in a te, a nd t h e decision of

th e issue or dem urrer is th e n ext th in g to be a ttended to . I t som e

t im es, h owever , h appen s t h a t t h e p lead ings run on th rough th e

steps of repl ica t ion , rejoinder , a nd even t h ough m ore ra rely re

but ter a nd surrebut ter . I f t h e pla in t iff n eglects to ta ke a ny of

t h ose steps w h ich it is in cum ben t on h im to ta ke, w ith in due t im e ,

h e is l ia ble to judgm en t of n on pros , a nd t h e defenda n t , in case
of sim ila r n eglect on h is side , to judgmen t by defa ult .

Assum in g t h a t t h e d ifferen t steps a re taken in th eir due t ime , a n

issue eit h er o f la w or fa ct is u lt im a tely produced , a nd th e object
o f t h e plead ings t h us a ccompl ish ed . For t h e object of t h e wh ole
system of plead in g is to br in g th e pa rt ies to a n issue , to el icit th e
rea l poin ts in con troversy between th em . I f th ese a re po in ts o f

la w , th ey a re a rgued before th e Court , i f of fa ct , tried by a jury .
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cour t , a pra ct ice for wh ich th a t of t h e a t torn eys dem a n din g it from
on e a n oth er w a s a fterwa rds subst ituted .

Th e defenda n t , wh en h e h a s craved an d obta in ed oyer of a deed ,

ough t proper ly to set it ou t a t fu l l length a t t h e h ea d of h is plea ,

in order t h a t it m ay appea r upon record , a nd be referred to i f
n ecessa ry .

As to in spect ion . I t som et imes h appen s t h a t on e of t h e pa rt ies
is in fa irn ess en t it led t o in spect some documen t , t h e con ten ts of

wh ich wil l be o f service to h im in conduct ing h is ca se , but wh ich
n ot bein g p leaded , or n ot opera t ing a t comm on la w , th ere is n o

prof ert of it , a nd consequen t ly h e ca n n ot dem a nd oyer . Under
such circum st a n ces h is course is to apply , by w ay of mot ion , t h a t

h e m ay be perm it ted to in spect t h e docum en t in quest ion wh ich h e
wi l l be a l lowed to do , i f it turn out t h a t h e is in fa irn ess a nd equ ity
en t it led to do so .

An oth er ord in a ry a ppl ica t ion on th e pa rt of defenda n ts is , th a t
severa l a ct ions m ay be con so l ida ted , th ey un derta kin g to a bide by
t h e even t of on e of th em . Th is appl ica t ion ism ost frequen t ly m ade

in a ct ion s a ga in st underwr iters upon a pol icy of in sura n ce , wh ere ,

a s t h e quest ion is th e sam e a ga in st ea ch underwriter , sin ce i f on e
be l ia ble to t h e loss th e rest of course a re so , it is usua l for th e
defenda n ts to m ove for wh a t is ca l led t h e con sol ida t ion ru le , a

ru le wh ich w a s inven ted by Lord Ma n sfield , a n d t h e effect of wh ich
is to bin d t h e defendan ts in a l l th e a ct ion s by t h e verd ict in on e .

I n t h e in st a n ce given it is n ecessa ry t h a t severa l a ct ion s sh ould

be brough t , t h e defendan ts bein g sepa ra te a nd severa l , a n d gen era l ly
t h e pla in t iff ’s con sen t to t h e ru le m ust be h ad . But ca ses som et imes

occur in wh ich sepa ra te a ct ion s a re vexa t iously comm en ced aga in st
a defen da n t , a s wh ere severa l causes of a ct ion s a re com plete a t t h e

same t im e or n ea r ly so , wh ereupon t h e cour t will in terfere a nd con

sol ida te t h e a ct ion s , or suspend th e t r ia l .
I t somet im es h a ppen s th a t th e pla in t iff is residen t out of t h e

jurisd ict ion of t h e court , in wh ich ca se , a s it is obvious t h a t th e
defen da n t would ,

in ca se of t h e a ct ion provin g un successful
, h ave

n o m ea n s of obta in in g h is costs , t h e court wil l , upon a n a pp l i ca t ion
m ade in proper t im e , stay h is proceed ings un t i l h e give secur ity for
costs. Th ere is a rule of Hila ry , 1832 , sec . 98 , wh ich obl iges th e
defendan t to m a ke th is applica t ion before issue join ed . Wh en t h e
a ppl ica t ion is m a de in due t ime , it is so much of course to gra n t
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it th a t even a foreign poten t a te su in g in our courts is obl iged to find

secu r ity .

Th e la st of t h ese occa sion a l a pp l ica t ion s of wh ich n ot ice n eed

h ere be t a ken is for th e purpose of ch an gin g t h e ven ue . Th e ven ue

a s h a s a lrea dy been sa id , is th e coun ty m en t ion ed in th e m a rgin
o f t h e decla ra t ion , a nd it h a s been sh own in wh a t ca ses it is loca l
a n d in wh a t t ra n sitory ; th a t it is loca l wh en t h e cause o f a ct ion
cou ld n ot h ave ta ken pla ce in a ny oth er coun ty , a s , for in st an ce ,
in a ct ion s of t respa ss qua re cla usum f regit; t ran sitory , wh ere t h e

cause of a ct ion m igh t h ave h a ppen ed in a n oth er coun ty , a s in

a ct ion s of trespa ss for a ssa u lt a n d ba t tery . Now a t comm on la w ,

th e rule w a s , t h a t in a tra n sitory a ct ion t h e pla in t iff m igh t lay t h e
ven ue wh erever h e p lea sed . But t h is w a s foun d to crea te so m uch

vexa t ion , in con sequen ce of pla in t iffs layin g ven ues a t a grea t dis

ta n ce from th e defen da n t ’

s residen ce , t h a t it w a s en a cted by sta t .

2 Rich . 2
, c . 2 , th a t t h e venue sh ould be la id in th e coun ty wh ere

th e cause of a ct ion a rose .

An cien t ly th ere were a va r iety of m odes of t ria l a ppropria ted by
th e la w , a s it on ce stood , to va r ious sta tes of circum sta n ces . Th ose

wh ich rem a in in force a re

1 . Tr ia l by in spect ion is wh en th e m a tter in d ispute bein g t h e

object of sigh t , t h e judges of court , upon th e eviden ce of t h eir
sen ses sh a l l decide it .

2 . By cert ifica te , a mode con fin ed to on e or tw o very unusua l

causes , is wh ere th e eviden ce of t h e person cert ifyin g is t h e on ly
cr iter ion of t h e po in t in d ispu te. Th us th e cert ifica te un der sea l
of th e kin g

’

s m a resch a l t h a t A w a s a bsen t with t h e kin g a nd h is

a rm y , sh a l l be con clusive of th a t fa ct .

3. By witn esses. With out a jury , wh en th e judge form s h is

sen ten ce upon th e credit of th e witn esses exam in ed , a s wh en a

widow br in gs wr it o f dower , a nd th e plea is, th a t t h e h usba nd is n ot
dead . Th is bein g rega rded a s a d ila tory plea ,

is a l lowed to be t ried
in th is m ode ,

wh ich is m ore unusua l st il l th a n eith er of th e form er .

4 . By th e record . Th is t akes pla ce wh en issue h a ppen s to be
joined between th e pa rties , a s it som et im es is , upon t h e existen ce
or n on existen ce of a pa rt icula r record ; a s wh eth er A is a n ea r l or
n ot , is t ria ble by th e crown -pa ten t on ly , wh ich is a m a tter of record ,

or i f crea ted by wr it , t h en by record of Pa rl iam en t . . I n such a

ca se , a s it is a m a xim th a t a record ca n on ly be proved by itsel f ,
and it is so a bsolute a s to adm it of n o con t rad ict ion ,

it wou ld be
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useless to conven e a jury for t h e purpose of determ in ing th a t

wh ich t h e court on t h e product ion o f t h e record is bound to ta ke
n ot ice of . Accord ingly , wh en som e plead in g den ies t h e existen ce
of a record , th e issue joined t h ereon , a nd wh ich is ca l led a n issue
of n ul tiel record , con cludes with a n en t ry , sta t ing th a t wh ich
would a n cien t ly h ave been sta ted by th e court viva voce on such a n

occa sion , n am ely , t h a t a da y is a ssigned for th e product ion of th e

a l leged record a nd t h e judgm en t of t h e court t h ereon . On th e

day n am ed wh ich m ust be in Term , a s t h e issue is t ria ble on ly
before th e Court in Ba n c , t h e record , being brough t in to court is

exam ined wit h t h e sta tem en t in th e plea d in g wh ich a l leges it , a nd

i f th ey correspond , t h e pa rty a ssert ing its existen ce obta in s j udg
m en t , oth erwise , h is adversa ry .

Th e fifth a nd la st exist in g m ode of t r ia l , a nd th a t wh ich is a lon e
Of a ny very grea t pra ct ica l im por ta n ce , is by jury , a nd t h is requires
a som ewh a t m ore prot ra cted con sidera t ion . I t is a ppl ica ble to t h e
t ria l of every issue o f fa ct , wh ich a ccord ing to t h e m odern pra ct ice
is join ed on t h e p lead in gs , except in t h e ca se of a n issue t aken
upon t h e existence of a pa rt icu la r record .

Wh en t h e p la in t iff h a s m ade up h is m ind to t ry t h e cause , h e

m ust prepa re h is briefs a n d eviden ce. Th e br ief con ta in s a st a te

m en t of t h e p lead ings, ca se , a nd eviden ce , for th e in form a t ion of

t h e coun sel wh om h e in tends to em ploy . With respect to t h e evi

dence , t h a t will of course be eith er ora l or docum en ta ry . Wh ere
th e a t tenda n ce o f witnesses is required , h e m ay procure it by su ing
out writs o f subpoen a , Copies of wh ich m ust be served a rea son a ble
t im e before t h e tria l on th e in tended witn esses , a nd th eir necessa ry
expen ses a t t h e sam e t im e tendered to t h em ; a fter wh ich ,

if t h ey
n eglect to a t tend , t h e p la in t iff m ay proceed a ga in st th em , eith er by
w ay of a t ta ch m en t , to pun ish th eir con tem pt of court , or by w ay of

a ct ion , to indem n ify h im for t h e in jury h e h a s sust a in ed in con se

quen ce of t h eir a bsen ce . Th e w rit of subpoen a m ay be issued to

a n y pa rt of En gla nd . I f th e witn ess be eith er in a foreign sta te,

or in En gla nd under such circum sta n ces a s render h is person a l
a t tenda n ce in court im possible , a ppl ica t ion m ust be m ade to t h e

court , wh ich h a s power to order h is exam in a t ion before t h e m a ster ,

proth on ota ry , or a ny ot h er person , i f h e be with in its jur isd ict ion ,

or to issue a comm ission for h is exam ina t ion i f h e be w ith out .

As to docum en ta ry eviden ce , i f t h e in strum en ts, t h e proo f of wh ich
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Fourth ly , propter delictum ; t h is species of ch a l len ge m a y ta ke
pla ce wh en t h e juror is ta in ted by som e cr im e or m isdem ea n or

wh ich a ffects h is cred it .

As soon a s th e jury h ave been sworn , t h e jun ior coun sel for th e
pla in t iff open s , t h a t is, sh ort ly st a tes t h e plead in gs, a nd t h e lead ing
coun sel

[

on t h a t side wh ich h a s th e r igh t to begin proceeds to a ddress
t h e jury . Th is r igh t to begin is frequen t ly a m a t ter o f t h e very

grea test im porta n ce , for it is a n inva ria ble ru le t h a t t h e coun sel
w h o begin s h a s, if th e opposite side ca l l witn esses , a r igh t to reply ;
a nd it is wel l kn own from experien ce , t h a t in a doubt fu l ca se , t h e
reply o f a n a ble a dvoca te frequen t ly determ in es t h e fa te of t h e

a ct ion . An d th is occa sion s som et im es t h e exert ion of grea t in gen u
ity on th e pa rt of t h e pleaders w h o put every a rt in pra ct ice for th e
purpose of secur ing for t h eir cl ien ts a pr ivilege O f so m uch im por t
a n ce. An in exper ien ced person is som et im es surprised seeing a n

exper ien ced pleader a dm it fa cts to h is ow n d isadva n t age upon t he

record , wh ich h e m igh t , i f h e so plea sed , h ave t raversed ,
n ot d ivin in g

t h a t th ese seem in g om ission s a re purposely comm it ted , with a view
of secur in g , i f possible , th e la st word to t h e jury .

Th e '

quest ion , wh ich S ide sh a l l be en t it led to begin , is govern ed
by genera l m axim s, E i in cumbit proba tio, gui dicit n on gui n ega l ;

for , a s it is very d ifficu lt , a nd som et im es im possible , to prove a

n ega t ive , it is n a tura l th a t t h e on us of proof sh ou ld be upon th e pa rty
a sser t in g th e a ffirm a t ive , a nd th is is , gen era l ly speakin g , t h e ru le

of la w ; for in sta n ce , i f to a n a ct ion on a prom issory n ote , t h e

defen da n t pleaded “
th a t h e did n ot m a ke t h e n ote

”
t h e a ffirm a t ive

being on t h e pla in t iff , it wou ld be for h im to begin ; but , i f t h e
defenda n t h ad pleaded “

th a t h e pa id th e note , t h en t h e a ffirm a

t ive wou ld be on h im , a nd h e would begin a t th e t r ia l .

Th e ca se h avin g been open ed , witn esses a re ca l led for t h e pa rty
begin n in g ; t h e coun sel on t h e opposite side h a s th en a n opportun ity
of layin g h is ca se before t h e jury , a nd i f h e ca l l witn esses , t h e
pa rty w h o comm en ced h a s a righ t to t h e reply . Th e judge t h en
sum s up a nd th e jury return s t h e verd ict , wh ich is eit h er gen era l ,
for t h e pla in t iff or defenda n t , or specia l , sta t ing a ll th e fa cts of th e
ca se, a nd lea ving it to th e court to pron oun ce a proper judgmen t .

Wh en a specia l i verdict is found th e ca se is set down for a rgu

m en t , a nd discussed before th e fu l l court , in th e same w ay a s a



AT LAW 383

demurrer ; a nd t h e judgm en t pron oun ced upon it may , i f th e
un successfu l party plea se , be reviewed by writ of error .

But t h e most a n cien t modes o f ca rrying a poin t of la w raised a t

t h e tr ia l before a super ior tr ibun a l , were by bil l of except ion s or

demurrer to th e eviden ce . Th e la t ter species of proceedin g is n ow
a lm ost obsolete ; it con sisted in eith er party ’

s adm it t in g a l l th e

fa cts adduced in eviden ce to be true , and every con clusion wh ich
th e eviden ce given conduced to prove

,
but assert in g th a t th e la w

a r ising upon th em a l l w a s in h is ow n favor , a nd th a t h e w a s

en t i tled to j udgmen t , th e precise opera t ion of wh ich is to ta ke from
th e jury and refer to t h e judges th e a pplica t ion of th e la w to th e

fa cts , wh ereas ordin a ri ly th e judge declares to th e jury wh a t th e
la w is upon th e fa cts, wh ich th ey fin d , and th en th ey compound
th eir verdict of th e law a nd th e fa ct th us ascerta ined .

A bil l of exceptions is a proceed ing by no mean s unusua l , even
a t th e presen t day. I t occurs , wh en th e coun sel for eith er pa rt y is
d issa t isfied with th e direct ion o f th e judge tryin g th e cause , in poin t
of la w , or with h is reject ion or adm ission of eviden ce. I n such a

ca se , h e m ay draw up h is object ion s in writ in g , and tender th em

to t h e judge a t th e tr ia l a nd before verdict , w h o is, if th ey be truly
sta ted , bound by sta t . West . 2 (13 Edw . 1 , c . 31 ) to a ffix h is sea l

to th e documen t . Th is bil l of except ion s is th en ta cked to th e record
of wh ich it becomes part , a nd m ay be ca rr ied in to a court of error
if advisa ble ; and th e on ly mode of taking advan tage of it is by wr it
of error , for th e court in wh ich th e a ct ion w as brough t does not t a ke
a ny not ice of it , but gives judgmen t as i f it were n ot in existen ce .

I t sometimes h appens, th a t in stead of going on to verd ict , th e
tr ia l is sudden ly put an end to in a mode not requiring th e in ter
ven tion of th e jury. Th is m ay h a ppen in four differen t ways ;
first , by th e p la in t iff

’

s sufferin g a n on su it ; secondly , by th e pa rt ies
agreeing to with draw a juror ; th ird ly , by th e judge disch a rging th e
jury from finding any verdict .

With rega rd to a non suit th e word is derived from th e La t in

n on sequitur , or more nearly from th e Fren ch n e suit pas, beca use

th e pla in t iff does n ot follow up h is su it to its legit ima te con clusion ;
for , in th e ancien t t im es before th e jury gave th eir verdict , th e

pla in tiff w as ca lled upon to h ea r it , in order th a t , if it proved
a dverse to h im , h e m igh t be h eld a n swera ble for th e fine wh ich w a s
in th ose days levied upon a n un successful pla in tiff . I f h e did not
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appea r w h en t h us ca l led upon , h e w a s n on su ited , th a t is , a djudged
to h ave deserted h is a ct ion , a nd th e court gave judgmen t a ga in st
h im for h is defa ult . An d h en ce proceeds th e ceremony , wh ich ta kes
pla ce even a t th is day , of ca l l ing th e pla in t iff to come in to th e court
wh en a bout to be n on su ited a nd w a rn in g h im th a t h e wil l lose h is
wr it of n isi prius, th a t is, th a t h e wi l l lose th e ben efit of th e
jury process by wh ich h e h a s conven ed t h e jury w h o a re now

a bout to becom e superfluous in con sequen ce of h is defa u lt in n ot

a ppea r in g .

An oth er con sequen ce of th e a n cien t pra ct ice is , th a t a pla in t iff
ca n not be n on su it ed a ga in st h is will ; for a defa ult is , in t h e n a ture

of t h in gs , .volun ta ry , a nd wh en h e is ca l led upon to a ppea r h e m ay ,

i f h e t h in k fit , m a ke a n swer by h is coun sel , a nd , i f h e do , t h ere ca n

be n o n on su it ; a nd , a lth ough it is usua l a nd certa in ly h igh ly proper ,
for th e pla in t iff ’s coun sel to yield to th e opin ion of th e judge , wh en
th e la t ter in t im a tes th a t h is ca se is n ot m ade out , an d t h a t h e ough t

to su ffer a non suit , st ill , t h ere h ave been in sta n ces, in wh ich t h e

pla in t iff ’s coun sel h ave persisted in a ppea r in g a nd h ave even ga in ed
a verd ict by t h eir pert in a city. But it is very da n gerous to resist t h e
judge , wh en h e is of opinion t h a t t h ere ough t to be n on su it , for if
th e pla in t iff d isrega rd h is in t im a t ion h e is cert a in to d irect t h e jury
to find t h e verd ict for t h e defenda n t , a nd th ough it is t rue t h a t th e
pla in t iff wh eth er h e subm it to a n on suit , or h ave a verd ict found
a ga in st h im , must equa l ly pay costs to th e defenda n t , st i ll t h ere is
t h is grea t pra ct ica l d ifferen ce between a verd ict for t h e defenda n t
a nd a n onsu it , n amely , t h a t t h e form er h a s th e effect of forever ba r
r in g a nd determ in in g h is r igh t of a ct ion , wh erea s , a fter th e la tter
h e m ay br in g a fresh a ct ion , a nd i f h e come prepa red wit h bet ter
eviden ce , m ay perh a ps succeed in it .

Th e wit h drawa l of a juror t a kes pla ce wh en neith er pa rty feels
su fficien t con fiden ce to render h im a nxious to persevere t ill verd ict .

I n such ca se , t h ey m a y , by consen t , for it ca n not be done oth erw ise ,

with draw a juror , a nd a s th a t leaves t h e jury in complete , th ere ca n

be n o verd ict , a nd th e t r ia l comes to a n end ; a pa rty w h o con sen ts to
such a rrangem en t is bound by it , a nd th e court will stay fresh
proceed in gs in th e sam e ca use , a s bein g con tra ry to good fa ith .

I t is a kind of drawing sta kes , a nd leaves ea ch pa rty to pay h is
ow n costs.

I t som et im es becomes n ecessa ry to d isch arge th e jury , eith er on
a ccoun t of th e sudden i llness of a jurym a n , a s in Rex v . E dw a rds,

3 Cam pb . 207 , or beca use t h ey ca n n ot a gree , in wh ich ca se , wh en
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Wh en th is a bsurd a nd fr igh t ful process fel l in to d isuse, th e courts,
find ing it a bsolutely n ecessa ry t h a t som e m ode sh ou ld exist of rect i
fyin g t h e erron eous verd ict of a jury , bega n to l isten to t h e appli

ca t ion s wh ich h ave n ow becom e frequen t , a nd t h ey founded t h eir
power o f doin g so on t h is pr in ciple , n am ely , t h a t i f t h e jury gave
a wron g verd ict , t h a t would n ot w a rra n t t h em in pron oun cin g a n

in iquitous judgm en t : a nd t h erefore if th ere a ppea red rea son to

fear t h a t such wou ld be t h e con sequen ce t h ey h a d t h e r igh t to refer
t h e ca use to a n ot h er exam in a t ion , a n d , a ccord in gly , a m ot ion for a
n ew t r ia l m ay n ow be m ade on a ny groun d w h ich ra ises a fa ir
proba bil ity t h a t t h e verd ict a t th e first tr ia l w a s erron eous.

Th e grounds on wh ich a n applica t ion for a n ew t ria l is usua l ly
ba sed a re 1st , t h a t t h e judge w h o t r ied th e ca use m isd irected th e
jury in po in t of la w , or comm it ted a m ista ke by adm it t ing evidence
wh ich ough t to h ave been refused , or reject in g eviden ce wh ich ough t
to h ave been adm it ted ; for in such ca ses , a s t h e jury h ave been m is
in form ed o f t h e true poin t t h ey w ere convened to t ry , or h a ve been
depr ived of proper , or furn ish ed wit h im proper m a teria ls to . bu ild
t h eir con clusion on , it ca n n ot be expected t h a t t h ey sh ou ld h a ve
returned a proper verd ict ; a nd , t h ough it w a s once t h ough t , t h a t ,

if a judge rejected eviden ce wh ich , t h ough adm issible in poin t o f

la w ,
cou ld n ot be rea son a bly supposed to bea r sufficien t weigh t to

h ave induced t h e jury to a rrive a t a d iff eren t verd ict , even h a d it
been subm it ted t o t h em , t h e reject ion of such eviden ce wou ld n ot

be a su ffic ien t ground for a n ew t r ia l : st il l , a s it is im possib le to
est im a te t h e precise effect wh ich a n add it ion a l fa ct , h owever t r ivia l ,
m ay produce , upon t h e m inds of ot h ers , t h e Court of Exch equer , in
t h e la te ca se of Crea se v . Ba rrett, 5 Tyrw h . 475 , expressed t h eir
opin ion , t h a t , i f t h e eviden ce im proper ly rejected cou ld h ave h ad
a ny effect wh a tever on t h e ju ry , t h ere ough t to be a n ew t r ia l .
An ot h er ground of a ppl ica t ion is , t h a t t h e successful pa rty m is
beh aved . As in t h e ca se of Coster v . Mcrest, 3 B . B . 272, wh ere
h a ndbills reflect in g on th e pla in t iff

’

s ch a ra cter h ad been d ist ributed
a bout t h e court a nd even sh ewn to t h e jury. So if a ny of t h e jury
h ave m isbeh aved , it is a ground for a n ew t ria l , a s in Ramadge v .

Rya n , 9 Bin g . 333.

An ot h er ground on wh ich a new t ria l is som et im es a l lowed , is,

t h a t t h e d am a ges a re excessive. I n a ct ions, indeed ,
for person a l

tort , such a s sla nder , or m a l icious prosecut ion , a nd especia l ly in
act ions for crim in a l conversa t ion or seduct ion , t h e courts a re

ext rem ely averse to gra n t a n ew t ria l , un less t h e dam a ges given a t
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t h e first were perfect ly outrageous. New tr ia ls h ave been gra n ted
a lso wh en t h e form er verd ict w a s obta ined by surpr ise , or t h e w it

n esses for t h e preva il in g pa rty a re m a n ifest ly sh ewn to h a ve com

m it ted perjury . I n sh ort , wh en ever it ca n be m ade out to t h e

sa t isfa ct ion of t h e court th a t a new t ria l sh ould be h a d , t h ere th e

a ppl ica t ion m ay be m ade , a nd it is in t h e power of t h e court to

a ccede to it .

One of t h e comm onest grounds on wh ich n ew t ria ls a re a pplied
for , is , t h a t t h e verd ict h a s been ei th er a ga in st th e weigh t of th e

eviden ce , or wit h out a ny eviden ce a t a l l . Wh ere th ere w a s no evi

den ce a t a l l to wa rra n t t h e con clusion com e to by t h e jury t h e court
wil l a lways gra n t a new t r ia l . But , wh ere t h ere w a s som e eviden ce
upon t h e win n ing side , th ey in terfere , i f a t a ll , wit h grea t reluct a nce ,

con siderin g th a t wh ere th ere is con flict in g test im ony , it is t h e prov
in ce of th e jury , n ot t h e court , to st r ike t h e ba la n ce .

A m ot ion for venire de n ow , is a proceed ing very sim i la r to t h a t
for a n ew t r ia l , a nd its effect , i f gra n ted , is iden t ica l ; for , wh en a

ven ire de n ovo is awa rded , a n ot h er t r ia l of t h e ca use is h a d , a s if a
ru le for a n ew t ria l h ad been m a de a bsolute ; a nd ,

in deed , t h e very
n am e of t h e proceed ing itself so sign ifies, for th e words ven ire de

n ovo m ea n n o m ore t h a n t h a t a new ven ire (wh ich is th e first of t h e
t w o wr its con st it ut in g t h e jury process) is to be d irected to t h e

sh er iff . St il l , th ere a re severa l d ist in ct ion s between a m ot ion for a
ven ire de n ow , a nd for a n ew t ria l . Th e n ew t ria l is gra n t a b le for
a ny rea son w h ich renders it r igh t , fit , a nd just t h a t th e first verd ict
sh ould undergo revision . And , t h ough in som e ca ses , for in sta n ce
th ose of m isd irect ion , or th e im proper adm ission or exclusion of

eviden ce , a n ew t ria l is a m a t ter of r igh t , st il l , t h ere a re a lso m a ny
ca ses in wh ich it l ies in t h e a bsolute d iscret ion of t h e Court to gra n t
or refuse it ; or , i f t h ey gra n t it , to m od ify t h e rule by wh ich t h ey
do so ,

by in t roducin g such cond it ion s a s t h ey deem proper . But it

is ot h erwise wit h t h e awa rd of a ven ire de n ow , wh ich is a proceed
in g fa r m ore a n cien t t h a n t h e m ot ion for a new t ria l . I n ca ses
wh ere it is gra n t a ble , t h e Court is bound to gra n t it , a nd ca n exer

cise n o d iscret ion on t h e subject . But t h en t h ose ca ses a re com pa r

a tively few in n um ber , a nd t h e grounds for awa rd in g it a re n ot , a s

in m a ny of th e in st a n ces in wh ich a n ew t ria l is gra n ted , o f a n

equit a ble descript ion , but a re of a m ore tech n ica l sort such a s t h e

wron gfu l d isa l lowan ce of a ch a llen ge , or some defect in t h e word

ing of t h e verdict , wh ich renders it un cert a in a nd am biguous. Nor
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ca n th e Court , a s in t h e ca se of a n ew t ria l , impose a cond it ion
on t h e pa rty cla im ing th e ven ire de n ow , or exercise a ny d iscret ion
a s t o costs.

A m ot ion for judgm en t n on obsta n te veredicto , is one wh ich , it

is sa id in th e la te ca se of Ra nd v . Va ugh a n , 1 Bin g . N . C . 767 , ca n

on ly be m a de by a pla in t iff. Th e lord ch ief j ust ice t h ere sta tes t h a t
t h ere is n o in sta n ce to be found in a ny of t h e books of such a judg
m en t h avin g been awa rded a t t h e in st a n ce of a defenda n t . I t is

given wh en , upon a n exam in a t ion of t h e wh ole plea d in gs, it
appea rs to t h e Court t h a t t h e defenda n t h a s adm it ted h im self to be
wron g , a nd h a s ta ken issue on som e po in t wh ich t h ough decided in
h is favor by t h e jury , st ill does n ot a t a l l bet ter h is ca se.

A m ot ion in a rrest of judgm en t is t h e exa ct reverse of t h a t for

judgm en t n on obsta n te veredicto. Th e a ppl ica n t in t h e on e ca se

in sists t h a t t h e pla in t iff is en t it led to t h e judgm en t of t h e Court ,
a lt h ough a verd ict h a s been found a ga in st h im . I n t h e ot h er ca se ,

t h a t h e is n ot en t it led to t h e judgm en t o f t h e Court , a lt h ough a

verd ict h a s been del ivered in h is favor . Like t h e m ot ion for judg e

m en t n on obsta n te veredicto, t h a t in a rrest o f judgm en t m ust a lwa ys
be groun ded upon som et h in g appa ren t on t h e fa ce of t h e plead in gs ;
for in sta n ce , i f in a n a ction a ga in st t h e indorser of a bill of exch a n ge ,

th e p la in t iff were to om it to a l lege in h is decla ra t ion t h a t t h e

defenda n t h ad n ot ice of d ish on or , judgm en t wou ld be a rrested even
a fter a verd ict in h is favor .

A m ot ion for a repleader becom es n ecessa ry wh ere it a ppea rs
t h a t , in t h e course of plea din g , t h e pa rt ies h ave so m ist a ken t h e

true quest ion in t h e ca se , t h a t t h ey h ave ra ised a n issue , w h ich for
wh omever it m a y be found , wil l n ot decide t h e ca use eit h er on e w ay

or th e o t h er . I n such ca se , a s th e verd ict leaves
'

it tota l ly in dubr
'

o

wh ich pa rty wil l u lt im a tely prove en t it led to recover , th e on ly
course by wh ich t h e t rue st a te o f t h e merits ca n be a scerta ined is to
awa rd a replea der — th a t is , to d irect th a t t h e pa rt ies sh a l l begin
a ga in a t t h a t pa rt of th e pleadin gs in wh ich t h e m ista ke wh ich led
to t h e imm a ter ia l issue w a s comm it ted a nd replead , t il l t h ey h ave
a rrived a t one m ore fit ted to decide t h e ca use . Wh en it becom es

n ecessa ry to t a ke th is course , a sboth pa r t ies a re in fa u lt , n eit h er is en
t it led to th e costs of th e proceed in gswh ich h ave turn ed out useless.

I f non e of t h e a bove appl ica t ion s be successfu l ly m ade , th e n ext
occurren ce in t h e suit is Judgmen t . Th is is th e sen ten ce of t h e la w
upon t h e m a t ter a ppea r ing from th e previous proceed in gs in th e

suit ; a nd , un less th e Court be equa l ly d ivided in opin ion , in wh ich
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fin a l . In ter locutory costs a re given upon m a t ters a r isin g in th e

course of t h e su it : t h ey a re gen era l ly awa rded on m ot ion , a nd lie

in th e d iscret ion of t h e court wh ich exercises its equ it a b le jurisdic
t ion eith er in gra n t in g or refusin g th em .

Fin a l costs a re given by sta tute , a nd depend on th e even t of th e
a ct ion .

Th e la w appl icable to fin a l costs , depends on rea son s a ltogeth er

d iff eren t from t h ose wh ich govern t h e costs of in terlocutory pro
ceedin gs by w ay of m ot ion or summ on s : to gran t or refuse th e

la t ter , rests , a s h a s been a lready po in ted out , in th e equ ity a nd dis
cret ion of th e court or judge disposin g of th e applica t ion ; th e for
m er , a s th ey ca nnot be given with out a posit ive en a ctmen t , so

n eith er , wh en given by such en a ctm en t
,
ca n t h ey be t a ken away

except by virtue o f som e power em a n a t ing from a n en a ctmen t

equa l ly posit ive .

Th e ea siest a n d sim plest m ode of trea t in g t h e subject of costs is
to con sider first , t h e comm on l a w rega rd in g th em ; second , th e

en a ctm en t by wh ich p la in t iffs a re en t it led to th em ; t h ird , t h ose by
wh ich defenda n ts a re so .

First , t h en , with rega rd to t h e sta te o f t h e comm on la w respect ing
costs.

Th e ru le adopted by t h e civil la w a nd a l l t h ose va r ious codes
wh ich h ave in modern t im es been copied from it w a s expressed by
t h a t m a xim ;

“
victus victor/f in expen sis damn a ndus est.

”
And so

con sisten t does it seem with r igh t a nd just ice t h a t th e preva i lin g
pa r ty sh ou ld be reim bursed by t h e defea ted one , th e costs occa
sion ed by t h e la t ter ’

s obst in a te resista n ce to a well -grounded cla im
or vexa t ious prosecut ion of a n un just dem a n d , th a t it is n ot ea sy to
con ceive h ow a con tra ry ru le cou ld h ave been adopted , even by a
people so un cu lt iva ted a s our a n cestors. Th e true rea son wil l
perh aps be found in th e grea t sim pl icity of t h e proceed in gs in th ose
ea r ly t im es wh en t h ere w a s l it t le or n o person a l property , few or n o

con t ra cts , a nd a ll tr ia ls con cerned t h e ownersh ip of la nd . Wh en a

cour t w a s to be found in every m a nor of wh ich t h e lord w a s h im

sel f judge , a nd wh ere t h e n eigh boring freeh olders con st ituted both
wit nesses a nd jury , l it t le or n o expen se could h ave been in curred ,

a nd t h ere w a s, con sequen t ly , l it t le or n o necessity for reim burse
m en t . So .n e ch ecks indeed th ere were , even in t h ose t im es , on

vexa t ious l it iga t ion , for a fine w a s imposed on t h e pla in t iff i f h e
fa iled , a s a pun ish men t for h is un just prosecut ion ; wh ile , on t h e

ot h er h a nd , th e jury usua l ly were d irected in a ssessing dama ges
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a ga in st t h e defenda n t to t a ke in to considera t ion t h e expen se to

w h ich t h e p la in t i ff h ad been wrongfu lly subjected t h rough h is

obst in a cy. However , wh en form s becam e less simple , a nd l it i

ga tion m ore expen sive , it w as found n ecessa ry to a dopt som e m ore

certa in m ea ns o f indem n ifyin g th e successfu l pa rty . Th e Legisla
ture , t h erefore , in ter fered , a n d t h is brings us to t h e con sidera t ion
of th ose Acts o f Pa r l iamen t from wh ich a pla in t iff ’s r igh t to costs
derives its or igin .

T h e first o f t h ese took pla ce dur ing th e reign of th a t grea t im

prover of a l l bra n ch es o f En gl ish la w , Edwa rd I . Th e Sta tute o f

Gloucester pa ssed in t h e sixth yea r of h is reign , c . 1 , provides in
its second sect ion ,

“
t h a t t h e dem a nda n t sh a l l recover a ga in st t h e

ten a n t t h e costs of t h e wr it purch a sed , a nd th a t t h is a ct sh a l l h o ld

pla ce in a l l ca ses wh ere a m a n recovers dam a ges A very l ibera l
in terpreta t ion w a s given to t h is a ct , t h e words costs o f t h e wr it

purch a sed
”
h ave been h eld to in clude t h e wh ole costs o f t h e su it of

w h ich th a t wr it is t h e commen cem en t ; a nd t h ough t h e words
“
dem a nd a n t

”
a nd do n ot , prima f a cie, a ppea r applica ble

to person a l a ct ions , yet th e d irect ion wh ich en sues ,
“
th a t th e

sta tute sh a l l extend toa ll ca ses in wh ich a m a n recovers dam ages ,
”

h a s been h eld to extend it to a ct ion s of Trespa ss , Trover , Ca se ,

Assumpsit, Debt upon Con tra ct , Coven an t , Replevin , a nd Eject
men t , in a l l wh ich th e pla in t iff is a t th is day en t it led to h is costs ,
by virtue of t h e St a tute of Gloucester .

We n ow com e to defenda n ts wh ose in terests , in th is respect , were
not a t tended to so soon a s t h ose of pla in t iffs ; for previous to th e
Sta tute of Gloucester , a s h a s been a lready m en t ioned , judges h ad
been in t h e h a bit of d irect in g t h e jur ies to a l low t h e pla in t iff , wh en

successfu l , som e com pen sa t ion for h is costs , in a ssessin g t h e am oun t

of dam ages ; a nd it w a s a s a subst itute for t h is t h a t t h e Sta tute o f
Gloucester gave h im costs. But th e defenda n t , a s h e n ever recov

ered dam a ges, h ad of course , n ever been a ble to obta in com pen sa

t ion t h rough th e m ed ium of th e jury ; so t h a t th e fram ers of t h e

Sta tute of Gloucester , w h o con sidered t h em selves a s providin g a

subst itute for t h e a n teceden t pra ct ice of a ssessing com pen sa t ion by
t h e jury , took n o n ot ice. o f t h e ca se of t h e defenda n t , to wh om t h a t

pra ct ice n ever h ad extended . Just ice a nd rea son were , h ow ever ,
too strongly in h is favor to suffer h im to be long n eglected . Accord

ingly ,
by st a t . 23 Hen . 8 , c . 15 , it w a s d irected t h a t in debt , cove

nan t , det inue , a nd ca se , t h e defenda n t , i f t h e pla in t iff sh ould be
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n on su ited , or a verd ict passed a ga in st h im , sh ould recover such
costs a s t h e pla in t iff would h ave recovered h a d h e been successfu l :
a nd th is sta tute w a s extended by st a t . 4 Jac . 1 c . 3 , to a l l a ct ion s
wh a tever in wh ich th e pla in t iff if h e succeeded , wou ld be en t it led to

costs ; so t h a t by t h e jo in t opera t ion of t h ese tw o sta tutes , wh en ever
t h ere is a non suit , or a verd ict for th e defendan t , h e h a s a r igh t to
costs, i f th e pla in t iff would h ave h ad a r igh t to t h em .

Th e pla in t iff h avin g obt a in ed judgmen t is, in th e ord in ar y course
of th in gs , en t it led to issue execut ion , bu t th ere a re certa in pro

ceedings in th e n a ture of appea ls , by mea n s of wh ich th e judgm en t

is som et imes rendered ineffectua l , and th e preva il ing pa rty
’

s r igh t
to execut ion superseded .

Th is m ay in some ca ses be done by a wr it of a udita querela wh ich
is sued ou t wh en a defenda n t a ga in st wh om judgm en t h a s been

given , a nd w h o is th erefore in da nger of execu t ion , or perh aps
a ctua l ly in execut ion , h a s some good m a t ter o f d isch a rge wh ich h a s
h appened sin ce th e judgm en t , a nd t h erefore applies to th e court to

be rel ieved aga in st t h e Oppression o f th e pla in t iff . I t is n am ed

from th e words with wh ich it commen ces, sta t in g th a t th e com

pla in t of th e defenda n t h a th been h ea rd , a nd en jo in s th e court to
do just ice between h im a n d t h e pla in t iff . However , a s th e court

wi l l n ow in most of th e ca ses w h ere a n a udita guerela used to be sued

out , give summ a ry relief on m ot ion , t h is species of proceed in g h a s
fa l len in to n eglect .

A Wr it of Error is a n or igin a l w r it issu in g out of th e Court o f

Ch an cery , in th e n a ture a s w el l of a certiora rr
'

to remove a record

from a n in fer ior to a superior court , a s of a comm ission to t h e judges
of such super ior court to exam ine th e record , a n d to a ffirm or

reverse it a ccord ing to la w ; a nd it l ies w h ere a pa rty is a ggr ieved
by a ny error in th e founda t ion , proceed ing , judgmen t , or execut ion
of a su it in a court of record . Co . Lit t . 288 b . I t is a n appea l a ga in st
th e judgm en t , grounded eith er on th e suggest ion of some fa ct wh ich
renders t h e judgm en t erroneous , a s for in sta n ce ,

wh en th e pla in t iff
or defenda n t d ies before verd ict or in ter locutory judgm en t ; or on

som e error in po in t of law , appa ren t on th e fa ce of th e proceed ing .

Wh en it is grounded upon t h e suggest ion of a fa ct ,
'

it is m ost ly
brough t in a t one of th e courts a t Westm in ster in wh ich th e judg
men t w a s given . Such a proceed in g is ca l led a wr it of error Cora rn
Vobr

'

s, or i f th e judgm en t be one of th e kin g
’

s ben ch , Coram Nobis,
on a ccoun t of its being founded on th e record wh ich , in th e one
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errors o f th e court in wh ich judgmen t w a s given ; oth erw ise h is
wr it of error wil l be n on prossed ; t h is t ra n script t h e clerk of t h e

errors m ust a n nex to th e wr it of error , a nd del iver it wh en it becom es

return a ble , to t h e clerk of t h e errors in t h e court of error . After
th e writ h a s been returned in to th e court a bove , th e pla in t iff in
error m ay ,

by sta t . 5 , Geo . 1 , c . 13 , m ove t h e court of error to

am end a ny defect t h a t h e perceives in it ; t h is could n ot h ave been
don e a t common la w , sin ce t h e writ of error is t h e on ly a uth or ity of
th a t court , a nd n o court ca n a t common la w am end its ow n com

m ission ; or t h e defenda n t in error m ay m ove to qua sh t h e writ , a nd
will be en t it led to h is costs i f h e succeed . I t m ay a lso a ba te by t h e
dea t h o f t h e pla in t iff in error before errors a ssigned , or by th e m a r

riage of t h e pla in t iff in error , being a wom a n , or by th e dea th o f

th e ch ief just ice before h e h a s signed h is return . I f n one of th ese

th ings h a ppen , t h e pla in t iff in error must , with in eigh t days a fter
th e del ivery o f t h e writ with th e t ra n script a n nexed , to th e clerk
o f. t h e errors of th e court of error , a ssign errors , ot h erw ise h e m ay

be n on prossed .

Th e Assignm en t of Error is in t h e n a ture of a dec la ra t ion , sta t in g
t h e grounds for im put in g error to t h e record upon wh ich t h e p la in
t iff relies. Th e a ssignm en t of errors a s wel l a s th e subsequen t
plead in gs t h ereon , m ust be delivered between t h e a t torn eys o f t h e

pa rt ies l it iga n t : a nd t h e pla in t iff , h avin g del ivered it , m ay dem a nd

a Plea of Jo inder in Error , from t h e opposite pa rty , w h o m ust ,

wit h in twen ty da ys , del iver on e or demur , ot h erwise t h e judgm en t

wi l l be reversed .

Th e usua l plea or Joinder in Error a s it is ca lled , is in n ul lo est

erra tum , A nglice, a nd t h a t t h ere is n o error in t h e record ; wh ich
is in t h e n a ture of a dem urrer , a nd refers t h e wh ole record to t h e

judgm en t of t h e court , or t h e defenda n t in error m ay plead a specia l
plea con t a in in g som e m a t ter , wh ich con fesses t h a t t h e record is
erron eous , but in sists t h a t t h e pla in t iff h a s n o r igh t to t a ke adva n
ta ge of t h e error , ex. gr . , a relea se of errors, or t h e Sta tute of Lim i
ta tion s ; to t h is specia l plea t h e pla in t iff m ay eith er reply or dem ur ,

a nd t h e defenda n t m ay eit h er dem ur or rejoin to h is replica t ion : so
t h a t a t la st , a s in th e plead ings a t t h e comm en cem en t of t h e su it ,
a n issue , eith er of la w or fa ct , is jo in ed ; wh ich ,

i f of la w , is deter
m in ed on a rgum en t , a nd i f fa ct , is t ried by a jury , a nd judgm en t

given a ccord ing to th e verd ict .

Th e judgmen t of th e court is eith er to a ffirm t h e form er judgm en t ;
to reca l l it for error in fa ct ; to reverse it for error in la w ; th a t th e
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p la in t iff be ba rred of h is Writ of Error , wh en a plea of relea se of

erro rs or of t h e Sta tute of Lim ita t ion s is found for t h e defenda n t ;
or t h a t th ere be a ven ire f a cia s de n ovo. And i f t h e judgm en t be

reversed , th e court of error wil l n ot m erely overturn th e decision of

th e court below , but wil l give such a decision a s th e court below
ough t to h ave given . I f it becom e n ecessa ry to en ter t h e judgm en t

of t h e court of error , it is en tered on t h e origin a l record ,
wh ich

rem a ins in t h e custody of th e court below ,
wh ich is empowered to

awa rd such furt h er proceed in gs a s m ay be n ecessa ry t h ereon .

Wh en t h e judgmen t is a ffirm ed or t h e writ of error non prossed ,

t h e defenda n t in error is en t it led to dam ages a nd costs , if a fter
verd ict for t h e p la in t iff below , to double costs ; a nd m ay h ave
execut ion for th em by ca . sa . , fi . f a . or elegt

’

t. He is a lso en t it led to
in terest upon t h e judgm en t for t h e t ime th a t execut ion h a s been
dela yed by t h e wr it of error .

‘ I f judgm en t be reversed , ea ch pa rty
m ust pay h is ow n costs, a nd t h e pla in t iff in error wi ll , i f execut ion
h ave been levied upon h im , be en t it led to a Wr it of Rest itut ion , a nd

wil l be restored to a l l h e h a s lost .

I f t h e judgm en t be n ot reversed , va ca ted , or set a side , t h e pre
va il in g pa rty h a s a r igh t to issue execut ion . Th is i f th e judgm en t

be , a s it a lm ost a lways is , for so m uch m oney , is m ost ly by Writ
of Fiert Fa cia s, Capia s a d Sa tisf a ciendum or elegit.

A fieri f a cia s is , l ike t h e capia s ad sa tisf a ciendum a nd elegit a

j ud icia l writ , a nd issues out of th e court in wh ich t h e judgm en t

aga in st t h e defenda n t w a s recovered . Except in coun t ies pa la t in e

(wh ere it is addressed to t h e pa la t ine offi cer) , it is d irected to th e

sh er iff of t h e coun ty wh ere t h e venue in t h e a ct ion w a s la id , com

m a nd in g h im t h a t of t h e goods a nd ch a ttels of th e defenda n t , h e
cause to be m ade th e sum recovered , a nd h ave it before th e court

on th e return day : t h is bein g del ivered to t h e sh er iff or h is deputy ,
h e m a kes a wa rra n t to on e of h is officers, or i f .h e be th e officer of a
coun ty pa la t in e , gra n ts h is m a nda te to th e sh eriff , w h o , in h is turn

issues a wa rra n t to h is officer .

At comm on la w a fierr
'

f a cia s bound th e defenda n t ’s goods from

t h e t im e of its test : so t h a t t h ey m igh t h ave been t a ken , no m a t ter

in to wh ose h a nds th ey h ad pa ssed , a nd t h ough sold bon a fide for a

va lua ble con sidera t ion . However , a s aga in st purch a sers, th e goods

a re n ow bound on ly from t h e t im e of del iverin g t h e writ to t h e

sh eriff . I f indeed a fter t h e del ivery of th e writ t h e defenda n t

a ssign h is goods awa y , except in m a rket overt , t h e sh eriff m ay t ake

t h em in execut ion . Under th is writ a nyth ing m ay be seized a nd
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sold t h a t is a ch a ttel belon gin g to t h e defenda n t , except h is n eces

sa ry wea r in g a ppa rel : t h e sh eriff m ay sell leases a nd term s of yea rs
belon gin g to t h e defenda n t , f ructus industria les, such a s growin g
corn , wh ich would go to t h e executor , a nd fixtures, wh en t h e execu

t ion is aga in st a ten a n t w h o could h ave rem oved t h em ; but h e

ca n n ot ca rry away
, or sel l for t h e purpose of being ca rried away ,

from la nds let to fa rm , a n y st raw , ch a ff , colders, turn ips, m a n ure ,

com post , a sh es , or seaweed in a ny ca se wh a tever : n or a ny h ay ,

gra ss , t a res , vetch es , roots or vegeta bles ; being t h e produce of

such la nd , a nd wh ich by a ny a greem en t m ade for t h e benefit of t h e
la nd lord , a nd for wh ich t h e sh eriff sh a l l receive a verba l not ice before
t h e sa le , ough t not to be t aken t h erefrom .

Wh en t h e writ becom es return a ble , t h e sh eriff m ay return fiert
'

f eci , t .e.
, t h a t h e h a s levied t h e sum n am ed in th e wr it , or a pa rt

of it , wh ich h e is ready to pay to t h e execut ion cred itor : or t h a t h e

h a s t a ken goods wh ich rem a in un sold for wa n t of buyers ; or n ul la

bon a , t .e.
, t h a t t h e defenda n t h a s n o goods wit h in h is ba il iwick ;

or a n y ot h er lega l excuse for n ot levyin g . I f m oney h a ve been
levied , a nd t h e sh eriff n eglect to pay it over , th e cred itor m ay obta in
it from h im eit h er by rule of court or a ct ion . I f pa rt on ly be levied ,

a n d of course wh en n ulla bon a is returned ,
h e m ay h ave a n ew

execut ion for t h e residue ; a nd , if h e th in k proper st il l to proceed
by fieri f a cta s, m a y sue out eit h er a n a lia sfiert

’

f a cta s in to t h e sam e ,

or a testa tum fieri f a cia s in to a ny oth er coun ty . I f t h e return be , t h a t

t h e goods a re un sold for defect of buyers , h e m ay h ave a writ of

venditiom
’

expon a s comm a nd in g t h e sh eriff to sell th em . An d , la st ly ,

i f t h e return be fa lse , a n a ct ion m ay be brough t a ga in st t h e sh eriff .
A ca pia s a d sa tisf a cien dum is a writ by wh ich t h e sh eriff is com

m a nded to take t h e defen da n t , a nd h im sa fely keep , so t h a t h e m ay

h ave h im in court on t h e return day to sa t isfy. t h e pla in t iff . Th is
process l ies a ga in st every on e w h o w a s n ot person a l ly privileged
a ga in st a rrest a t t h e comm en cem en t of t h e suit , a nd aga in st som e

w h o were , such a s a t torn eys.

Th e sh eriff m ust execute it l itera l ly a ccord ing to its term s , a nd

h a s n o power , in stead of a rrest in g t h e defenda n t , to receive t h e

m on ey due from h im
, but , if t h e defenda n t wish to l ibera te h im self

by paym en t , h e m ust h ave recourse to t h e execut ion cred itor , w h o
is bound , on tender of t h e sum due , to sign a proper a ut h or ity for
h is d isch a rge . On t h e return da y of t h is wr it t h e sh eriff gen era l ly
returnsCepi corpus et pa ra tum h a beo, t .e. , t h a t h e h as ta ken t h e body
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pa rson a ge or Vica rage were n ot extend ible , n or were la nds h eld in
t rust so ,

29 Ca r . 2 , c . 3 , s . 10 : t h ough , by t h a t sta tute , som e species
of t rust property , to wh ich t h e defenda n t w a s en t it led a t th e t ime

of execut ion sued ,
m igh t h ave been extended .

Th e sh er iff w a s to del iver a m oiety of t h e la nd to t h e pla in t iff by
m etes a n d bounds, givin g h im , h owever , in genera l , on ly lega l pos
session t h ereof , a nd leaving h im to obta in t h e a ctua l possession by
ejectm en t . After t h e la n ds h ad been extended by virtue of th is
writ , t h e pla in t iff cou ld h ave n o furth er execut ion , un less, indeed ,

h e w a s evicted out of t h e wh ole ; in wh ich ca se h e m igh t , by sta tute
32 Hen . 8 , c . 3 sue out a Scire Fa cia s to obta in one. I f , h owever ,
h e w a s evicted of pa rt on ly , h e h a d n o rem edy , t h a t ca se n ot . h av

in g been provided for in t h e sta tute. Wh en t h e pla in t iff h ad been ,

by percept ion of t h e ren ts a nd profits, sa t isfied h is en t ire dem a nd ,

t h e defen da n t m igh t recover h is la nd a ga in by bringin g a n eject
m en t or ScireFa cia s ad Computa ndum in a Court of la w , or by app li
ca t ion to a Court of equ ity , or h e m igh t m ove t h e Court out of

wh ich t h e execut ion issued to refer it to th e m a ster to ta ke a n a ccoun t
of t h e pla in t iff ’

s receipts, a nd order h im to quit possession , i f it
appea red t h a t h is dem a nd w a s sa t isfied .

Non e of th ese writs of execut ion ca n be sued out a fter a yea r
a nd a day from t h e t ime of judgm en t , un less indeed t h e delay h a s
been ca used by t h e a ct of t h e Court , or t h e con sen t of t h e pa rt ies.

I n gen era l , t h erefore, wh en t h a t t ime h a s elapsed , it is n ecessa ry to
revive t h e judgmen t by a writ of Scire Fa cia s, th e n a ture of wh ich
wi l l be imm ed ia tely described .

I t h a s been just rem a rked , t h a t a fter t h e expira t ion of a yea r a nd
a day , t h e pla in t iff ca n n ot sue out a ny of t h e a bove Writs of Execu
t ion , wit h out reviving h is judgmen t by a writ of Scire Fa cia s t h e

rea son of wh ich is , t h a t , a fter so long a spa ce of t im e , t h e Court
prima f a cie presum es h is dem a nd to be sa t isfied . We wil l presen t
t h e reader with a sh ort a ccoun t of t h e proceedin gs by wh ich th e

reviva l of a judgm en t is effected .

A Scire Fa cta s is a writ founded upon some m a t ter of record .

Wh en brough t , a s it m ay be , to repea l a pa ten t , it is a n or igin a l
writ , issu in g out of t h e Court of Ch a n cery ; in oth er ca ses it is a

jud icia l writ , a nd is sued out of t h e Court in wh ich t h e record on

wh ich it is founded h appen s to be.

I t is con sidered a s t h e comm en cemen t of a new a ction , a nd h a s,
t h erefore , been enumera ted a t t h e beginn in g of th is t rea t ise ,
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am ong Act ion s Person a l . Am on g t h e grea t va riety of purposes
to wh ich it m ay be a ppl ied , it is h ere in tended to consider on ly th e
m ode in wh ich it is used , for t h e purpose of revivin g a judgm en t .

Th e Scire Fa cia s st a tes t h e judgm en t recovered by t h e pla in t iff ,
a nd t h a t execut ion st il l rem a ins to be h ad , a nd com m a nds t h e

sh er iff to m a ke kn own to t h e defenda n t t h a t h e be in Court a t th e
return day , to sh ew w h y t h e pla in t iff ough t n ot to h ave execut ion .

After t h e judgm en t h as been revived by m ea n s of t h iswrit , th e p la in
tiff m ust ta ke out execut ion with in a yea r a n d a day from th e

reviva l ; for if h e do not , or i f t h e defenda n t h appen to die , h e ca n not
a fterwa rds t a ke out execut ion , but wil l be forced to br in g a new

Scire Fa cia s.

A Scire Fa cia s upon a judgm en t is n ecessa ry , n ot on ly wh en th e
pla in t iff h a s delayed to t a ke out execut ion with in a yea r a nd a day ,

but a lso wh en a ny n ew person is to be benefited or ch a rged by t h e
execut ion of t h e judgm en t ; for it is a rule t h a t execut ion s, a nd
a l l ot h er jud icia l wr its, m ust pursue a nd correspond wit h t h e judg
men ts on w h ich t h ey a re founded ; t h erefore , i f a judgm en t be

obta in ed a ga in st A , a n d h e die , a wr it of execut ion ca n not issue
aga in st h is executor , for h e w a s n o pa rty to t h e judgm en t ; so , if
th e p la in t iff obta in judgm en t , a nd m a rry , execut ion ca n n ot issue in
favor of h er h usba nd ,

for h e is n ot m en t ioned in t h e record . I n

th ese a nd sim ila r ca ses , a writ of Scire Fa cta s is sued out , wh ich
recites t h e fa cts a s th ey h ave h appen ed ; th e judgm en t given upon

th a t wr it in cludes t h e n ew pa rty in tended to be ben efited or ch a rged ,

a nd execut ion m ay be a fterw a rds sued out upon t h a t judgm en t .

2. IN EQ UITY
I

BLACKSTONE ,
COMME NTAR IE S , I I I , 442.

Th e first comm en cem en t of a suit in ch a n cery is by preferr ing a

bil l to th e lord ch a n cel lor , in th e style of a pet it ion ;
“
h umbly com

pla in ing sh ow et h to your lordsh ip your ora tor A B , t h a t ,
”

etc .

Th is is in th e n a ture of a decla ra t ion a t comm on la w ,
or a l ibel a nd

a l lega t ion in th e spiritua l courts ; set t in g fort h t h e circum sta n ces

of th e ca se a t lengt h , a s some fra ud , t rust , or h a rdsh ip ;
“
in tender

con sidera t ion wh ereof” (wh ich is t h e usua l la n gua ge of t h e bil l) ,
“
a nd for th a t your ora tor is wh ol ly wit h out rem edy a t t h e comm on

1 On t h e h istory of procedure in equ ity a nd its rela t ion to Rom a n a nd ca non

la w procedure, see La ngdel l , Summ a ry of Equity Plead ing , — 52.
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la w , relief is t h erefore prayed a t t h e ch a n cel lor
’

s h a nds , a nd a lso
process of subpoen a aga inst t h e defenda n t , to com pel h im to a nswer
upon oa t h to a l l t h e m a tters ch a rged in t h e bill . And , i f it be to
quiet t h e possession of la nds, to sta y wa ste , or to stop proceedings a t
law , a n in jun ct ion is a lso prayed , in t h e n a ture of a n tn terdr

'

ctum by
t h e civil la w , comm a nd ing t h e defenda n t to cea se.

Th is bil l m ust ca l l a ll necessa ry pa rt ies , h owever remotely con

cerned in in terest , before t h e court ; oth erwise n o decree ca n be

m ade to bind t h em ; a nd must be signed by counsel , a s a cert ifica te
of its decen cy a nd propriety . For it m ust not con ta in m a t ter eith er
sca nda lous or. im pert inen t : i f it does, th e defenda n t m ay refuse to
a n swer it , t i ll such sca nda l or im pert in en ce is expun ged , w h ich is
done upon a n order to refer it to one of t h e officers of t h e court ,

ca l led a m a ster in ch a ncery ; of wh om t h ere a re in n um ber t w elve ,
in clud ing t h e m a ster of t h e rolls , a l l of wh om , so la te a s t h e reign
of Queen Eliza beth , were comm on ly doctors of t h e c ivil la w . Th e

m a ster is to exam ine t h e propriety of t h e bill : a nd if h e reports it
sca nda lous or im pert inen t , such m a t ter m ust be st ruck out , a nd t h e
defenda n t sh a l l h ave h is costs ; wh ich ough t of r igh t to be pa id
by t h e coun sel w h o sign ed t h e bil l .
Wh en a bi ll is filed in t h e o ffice of th e six clerks, (w h o origin a l ly
were a ll in orders ; a nd th erefore wh en t h e con st itut ion of t h e court
bega n to a lter , a la w w a s m ade to perm it t h em to m a rry ,) wh en ,

I say , t h e bil l is th us filed , i f a n in jun ct ion be prayed th erein ,
it

m a y be h ad a t va rious sta ges of th e ca use , a ccord in g to t h e cir

cum st a n ces of t h e ca se. I f t h e bil l be to stay execut ion upon a n

Oppressive judgm en t , a nd t h e defendan t does n ot put in h is a n swer
with in t h e sta ted t ime a l lowed by t h e rules of t h e court , a n in jun ct ion
wil l issue of course ; a nd , wh en t h e a n swer comes in , t h e in jun ct ion
ca n on ly be con t in ued upon a su fficien t ground a ppea r ing from th e

'

a n swer itsel f . But i f a n in jun ct ion be wa n ted to st ay wa ste , or o th er

in juries of a n equa lly urgen t n a ture , t h en upon t h e fil in g o f t h e

bi ll , a nd a proper ca se supported by affidavits , th e court w il l gra n t
a n in jun ct ion imm ed ia tely , to con t in ue un t il t h e defendan t h a s put
in h is a n swer , a n d t il l th e court sh a l l m a ke some furth er order con

cern in g it , a n d wh en t h e a n swer com es in , wh eth er it sh a l l th en

be d issolved or con t in ued t i l l th e h ea rin g of t h e ca use , is deter

m in ed by t h e court upon a rgumen t , drawn from con sider ing th e

a n swer a nd a ffidavit togeth er .

But , upon common bil ls , a s soon a s th ey a re filed ,
process o f

subpceua is ta ken out : wh ich is a writ comm and in g th e defenda n t
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w a s a lso th e process of t h e court of sta r-ch amber t il l its d issolut ion )
is issued out in a ll sorts o f con tempts during t h e progress of th e
ca use i f t h e pa rt ies in a ny poin t refuse or neglect to obey th e order

of t h e court .
Th e process aga inst a body corpora te is by distrin ga s, to d istra in

th em by t h eir goods and ch a ttels , ren ts a nd profits , t ill t h ey sh a l l

obey t h e summons or d irect ion s of th e court . And i f a peer is a

defenda n t , t h e lord ch a n cel lor sends a letter missive to h im to request

h is appeara n ce , togeth er with a copy of th e bil l ; a nd i f h e n eglects

to a ppea r ,
"

t h en h e m ay be served with a subpoen a ; a nd i f h e con

t inues st ill in con tempt , a sequestra t ion issues out imm ed ia tely
aga inst h is la nds a nd goods , with out a ny of t h e m esne process of

a t ta ch men ts , etc . , wh ich a re d irected on ly aga in st th e person , a nd

th erefore ca n not a ffect a lord of pa rl iamen t . Th e sam e process
issues a ga in st a m em ber of t h e h ouse of commons , except t h a t t h e
lord ch a n cel lor sends h im n o let ter m issive.

Th e ord in a ry process before m en t ioned ca n n ot be sued out t ill
a fter t h e service of th e subpoen a , for t h en t h e con tempt begin s ;
oth erwise h e is n ot presumed to h ave n otice of th e bil l ; a nd t h ere

fore by a bscond in g to a void t h e subpoen a a defenda n t m igh t h a ve
eluded just ice t il l th e st a tute 5 Geo . I I . c . 25 , wh ich en a cts th a t

wh ere t h e defenda n t ca n not be found to be served with process of

subpoen a , a nd a bsconds (a s is bel ieved ) to avoid being served th ere
with , a da y sh a l l be appo in ted h im to a ppea r to th e bil l of th e pla in
t iff , wh ich is to be in serted in t h e London Ga zette, read in t h e pa rish
ch urch wh ere t h e defenda n t la st l ived , a nd fixed up a t th e roya l
exch a nge ; a nd , i f th e defenda n t doth n ot a ppea r upon t h a t day , t h e

bi ll sh a l l be t a ken pro con fesso.

But if t h e defenda n t a ppea rs regula rly , a nd t a kes a copy of th e

bill , h e is n ext to demur , plead or a n sw er .

A demurrer in equity is n ea r ly of th e same n a ture a s a dem urrer

in la w , being a n appea l to th e judgmen t of t h e court , wh eth er t h e
defenda n t sh a l l be bound to a n swer t h e pla in t iff ’s bill ; a s for wa n t
of su fficien t m a tter of equ ity t h erein con ta ined ; or wh ere th e pla in
t i ff , upon h is ow n sh owin g , appea rs to h ave n o r igh t ; or wh ere t h e
bil l seeks a discovery of a th ing wh ich m a y ca use a forfeiture of a ny
kind , or m ay convict a m an of a ny crim in a l m isbeh avior . For a ny

of t h ese ca uses a defenda n t m ay dem ur to th e bil l . And i f , on
dem urrer , th e defenda n t preva ils , t h e pla in t iff

’

s bil l sh a ll be dis
m issed : if t h e demurrer be overruled , th e defen da n t is ordered to

a nswer .
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A plea m a y be eith er to t h e j urisdiction , sh owing t h a t th e court
h a s n o cogn iza n ce of t h e ca use , or to t h e person , sh owin g som e dis

a bil ity in t h e pla in t iff , a s by out lawr y , excomm un ica t ion , a n d t h e

l ike : or it is in ba r ; sh owing som e m a t ter wh erefore t h e pla in t iff
can dem a n d n o rel ief , a s a n a ct o f pa r l iam en t , a fine , a relea se

, or a

form er decree . An d t h e truth of th is plea th e defen da n t is bound to
prove , i f put upon it by t h e p la in t iff . But a s bil ls a re o ften o f a

compl ica ted n a ture , a nd con ta in va r iousm a t ter , a m a n m ay plead a s

to pa r t , dem ur a s to pa r t , a nd a n swer to t h e residue . But n o

except ion s to form a l min utiae in th e plead in gs wil l be h ere a l lowed ;
for t h e pa rt ies a re a t l iberty , on th e d iscovery of a ny errors in form ,

to am en d th em .

An a n swer is t h e m ost usua l defen se th a t is m a de to a p la in t iff ’s
bil l . I t is given upon oa th , or th e h on or o f a peer or peeress : bu t
wh ere t h ere a re am ica b le defen da n ts , t h eir a n swer is usua lly t a ken
with out oa th , by con sen t of th e pla in t iff. Th is m eth od of proceed
in g is t a ken from t h e ecclesia st ica l courts , l ike th e rest of t h e pra c

t ice in ch a n cery ; for t h ere , in a lm ost every ca se , th e pla in t iff m ay

dem a n d t h e oa th o f h is adversa ry in supply o f proof . Form er ly
th is w a s don e in th ose courts with com purga tors , in t h e m a n n er o f

our wa gin g of la w ; bu t th is h a s been lon g d isused a nd in stea d of it
,

t h e presen t kind of purga t ion , by t h e sin gle oa th of t h e pa rty h im
sel f , w a s in t roduced . Th is oa th w a s m a de use of in spir itua l courts ,
a s wel l in cr im in a l ca ses o f ecclesia st ica l cogn iza n ce a s in m a t ters of

civi l r igh t ; a n d it w a s th en usua l ly den om in a ted t h e oa th ex oficio

wh ereo f th e h igh comm ission court in pa rt icu la r m a de a m ost

extra va ga n t a n d i llega l use ; form in g a court of in qu isit ion , in wh ich
a l l person s were obl iged to a n swer in ca ses of ba re suspicion , i f th e
comm ission ers t h ough t proper to proceed aga inst th em ex ofi cio for

a ny supposed ecclesia st ica l en orm it ies. But wh en t h e h igh comm is
sion court w a s a bolish ed by st a tute 16 Ca r . I . c . 1 1 , th is oa th ex

ofi cio w a s a bol ish ed with it , a nd it is a lso en a cted , by sta tute 13

Ca r . I I . st . 1 , c . 12 ,

“
t h a t it sh a l l n ot be lawfu l for a ny bish op or

ecclesia st ica l judge to tender to a ny person th e oa th ex ofi cio, or

a ny oth er oa th , wh ereby t h e pa rty m ay be ch a rged or com pel led to
con fess , a ccuse , or purge h im sel f of a n y cr im in a l m a t ter .

”
But t h is

does n ot extend to oa th s in a civil suit ; a nd th erefore it is st i l l t h e
pra ct ice ,

both in th e spir itua l courts a nd in equ ity , to dem a nd th e

person a l a n swer of th e pa rty h im sel f upon oa th . Yet i f in t h e bi l l

a ny quest ion be put t h a t tends to th e d iscovery of an y cr im e , t h e

defenda n t m ay th ereupon dem ur , a s w a s before observed , a nd m ay

refuse to a n swer .
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If th e defendan t lives with in twen ty m iles of London , h e must

be sworn before one of th e m asters o f th e court : i f fa rth er off , t h ere
may be a dedimus potesta tem , or comm ission to ta ke h is an swer in
th e coun try , wh ere th e comm ission ers adm in ister h im th e usua l
oa th ; a nd t h en , th e a n swer being sea led up , eith er on e of th e com

m issioners ca rries it up to th e court , or it is sen t by a messenger ,

w h o swears h e received it from on e of th e comm ission ers , and th a t
th e same h a s not been opened or a ltered sin ce h e received it . An

a nswer must be signed by coun sel , a nd must eith er deny or con fess
a l l t h e m a teria l pa rts of t h e bil l ; or it m ay con fess and avoid , th a t

is, just i fy or pa l l ia te th e fa cts. I f on e of th ese is n ot done , th e

a nswer m ay be excepted to for in suffi cien cy , a nd th e defenda n t be
compelled to put in a m ore suffi cien t a n swer . A defenda n t can not
pray a nyth ing in t h is h is a n swer but to be d ism issed th e court ;
i f h e h a s a ny rel ief to pra y a ga in st th e pla in t iff , h e must do it by
a n origin a l bill of h is ow n , wh ich is ca l led a cross-bil l .

After a n swer put in , th e pla in t iff upon paymen t of costs m ay

amend h is bill , eith er by add ing n ew pa rt ies or n ew m a t ter , or bot h ,

upon th e n ew l igh ts given h im by t h e defenda n t ; a nd t h e defenda n t
is obliged to a n swer a fresh to such am ended bil l . But th is must be

before th e pla in t iff h a s repl ied to th e defendan t ’

s a nswer , wh ereby
th e cause is a t issue ; for a fterwa rds , if n ew m a t ter ar ises, wh ich
did not exist before, h e m ust set it forth by a supplemen ta l-bil l .

Th ere m ay be a lso a bi ll of revivor wh en th e su it is a ba ted by th e
dea th of an y of t h e pa rt ies ; in order to set th e proceedings again in

mot ion , with out wh ich t h ey rem a in a t a sta nd . And th ere is like
wise a bil l of in terpleader ; wh ere a person w h o owes a debt or ren t
to one of t h e part ies in su it , but , t i l l th e determ in a t ion of it , h e

knows not to wh ich , desires th a t th ey m ay in terplead , t h a t h e m ay

be sa fe in th e paymen t . I n t h is la st ca se it is usua l to order th e

money to be pa id in to court for t h e benefit of such o f t h e pa rt ies to
wh om upon h ea ring th e court sh a l l decree it to be due. But th is
depends upon circumsta n ces ; a nd th e pla in t iff m ust a lso a n nex a n
afi davit to h is bill , swea rin g th a t h e does n ot col lude with eith er
of th e part ies.

I f th e pla in t iff finds sufficien t m a t ter con fessed in t h e defenda n t ’

s

an swer to ground a decree upon , h e m ay proceed to t h e h earing of

th e ca use upon bi ll a nd a n swer on ly . But in th a t ca se h e must

take th e defenda n t ’

s a n swer to be true , in every poin t . Oth erwise
th e course is for th e pla in t iff to reply gen era l ly to t h e an swer ,
averring h is bi l l to be t rue , cert a in , a nd sufficien t , a nd th e
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proceedin g to a ny decree , n o rel ief bein g prayed by th e bil l : but
t h e h eir is en t it led to h is costs, even th ough h e con tests t h e wil l .
Th is is wh a t is usua lly m ea n t by proving a wil l in ch a n cery .

Wh en a ll t h e wit nesses a re exam ined , t h en , a nd n ot before , th e

deposit ion s m ay be publ ish ed , by a ru le to pa ss publ ica t ion ; a fter
wh ich th ey a re open for t h e in spect ion of a l l th e pa rt ies, a nd copies
m ay be t a ken of th em . Th e ca use is t h en r ipe to be set down for
h ea r ing , wh ich m ay be don e a t t h e procuremen t of t h e p la in t iff , or
defenda n t , before eith er th e lord ch a n cel lor or t h e m a ster o f th e

rol ls , a ccord ing to t h e d iscret ion of th e clerk in court , regu la ted

by th e n a ture a nd importa n ce of th e suit , a nd t h e a rrea r of ca uses
depend in g before ea ch of th em respect ively . Con cern in g t h e

a ut h ority of t h e m a ster of t h e rol ls, to h ea r a nd determ in e ca uses ,
a nd h is gen era l power in th e court of ch a n cery , th ere were (n ot
m a n y yea rs sin ce) d ivers quest ion s, a nd d isputes very wa rm ly
agita ted ; to qu iet wh ich , it w a s decla red by sta tute 3 Geo . I I . c . 30 ,

t h a t a l l orders a n d decrees by h im m a de , except such a s by th e
course of t h e court were appropria ted to t h e grea t sea l a lon e , sh ou ld

be deem ed to be va l id ; subject , n evert h eless to be d isch a rged or

a ltered by t h e lord ch a n cel lor , a n d so a s t h ey sh a l l n ot be en rol led ,

t il l th e sam e a re signed by h is lordsh ip . Eith er pa rty m ay be sub

poen a ed to h ea r judgmen t on th e day so fixed for th e h ea r in g ; a nd

th en , i f t h e pla in t iff does n ot a t tend , h is bil l is d ism issed wit h
costs ; or , i f t h e defenda n t m a kes defau lt , a decree wil l be m ade

a ga in st h im , wh ich wi ll be fin a l , un less h e pa ys t h e pla in t iff
’

s cost of
a t tenda n ce a nd sh ows good ca use to t h e con tra ry on a day a ppoin ted
by t h e court . A pla in t iff ’s bi l l m ay a lso a t a ny t im e be d ism issed
for wa n t of prosecut ion , wh ich is in th e n a ture of a n on —su it a t

la w , i f h e su ffers th ree term s to elapse with out m ovin g forw a rd in
t h e ca use .

Wh en th ere a re cross-ca uses , on a cross-bill filed by t h e defen da n t
a ga in st t h e p la in t iff in t h e or igin a l cause , t h ey a re gen era l ly con

trived to be brough t on toget h er , t h a t th e same h ea rin g a nd t h e

sam e decree m ay serve for both of th em . Th e meth od of h ea r ing
ca uses in court is usua lly th is. Th e pa rt ies on both sides a ppea r in g
by t h eir coun sel , t h e pla in t iff

’

s bi ll is first opened , or br iefly a br idged ,

a nd th e defenda n t ’

s a n swer a lso , by t h e jun ior coun sel on ea ch side ;
a fter wh ich th e pla in t i ff ’s lea d in g coun sel st a tes t h e ca se an d th e

m a t ters in issue , a n d t h e poin ts of equ ity a r isin g th erefrom ; a nd

th en such deposit ions a s a re ca l led for by t h e p la in t iff a re read by
on e o f t h e six clerks , a nd t h e p la in t iff m ay a lso rea d such pa rt of
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th e defenda n t ’

s a n swer a s h e th in ks m a ter ia l or conven ien t : a nd

a fter t h is, t h e rest of t h e coun sel for t h e p la in t iff m a ke t h eir obser
va tion s a n d a rgumen ts . Th en th e defen da n t ’

s coun sel go t h rough

t h e same process for h im , except t h a t t h ey m a y n ot read a ny pa rt
of h is an swer ; a n d t h e coun sel for th e p la in t iff a re h ea rd in reply .

Wh en a l l a re h ea rd , th e court pron oun ces th e decree, ad just in g
every poin t in deba te a ccord in g to equ ity a n d good con scien ce ;
wh ich decree bein g usua l ly very long , th e m in utes of it a re taken
down , a n d read open ly in court by th e registra r . Th e m a t ter of

costs to be given to eith er pa rty is n ot h ere h eld to be a poin t o f

r igh t , but m erely d iscret ion a ry (by th e st a tute 17 Ric . I I . c . 6)
a ccord in g to t h e circum st a n ces o f t h e ca se , a s t h ey a ppea r m ore or

less favora ble to th e pa rty va n qu ish ed . And yet t h e sta tute 15

Hen . VI . 0 . 4 seem s expressly to d irect , th a t a s wel l dam a ges a s costs
sh a l l be '

given to t h e defen da n t , i f wron gfu l ly vexed in t h is court .

Th e ch a n cellor ’

s decree is eit h er in terlocutory or fin a l . I t very
seldom h a ppen s t h a t th e first decree ca n be fin a l , or con clude th e
ca use ; for , i f a n y m a t ter of fa ct is stron gly con

'

t roverted , t h is court
is so sen sible o f t h e deficien cy of tr ia l by wr it ten deposit ions , t h a t
it wi l l n ot bind t h e pa r t ies t h ereby , but usua l ly d irects th e m a tter to

be t r ied by jury ; especia l ly such im port an t fa cts a s th e va l id ity of
a wi l l , or wh et h er A is th e h eir a t law of B , or t h e existen ce o f a

modus decima ndi , or rea l a n d imm em or ia l com posit ion for t it h es.

But , a s n o jury ca n be summ oned to a ttend t h is court , t h e fa ct is
usua l ly d irected to be t r ied a t t h e ba r of th e court

'

o f kin g
’

s ben ch ,

or a t t h e a ssizes, upon a f eign ed issue. For (in order to brin g it
th ere , a nd h ave t h e po in t in d ispu te , a nd t h a t on ly , put in issue) an
a ct ion is brough t , wh erein th e pla in t iff by a fict ion decla res t h a t h e
la id a wa ger o f 5 l . wit h th e defen da n t t h a t A w a s a n h eir a t la w to

B ; a nd th en a vers th a t h e is so ; a n d th erefore dem a nds th e 5 l .

Th e defen da n t adm it s t h e feign ed wa ger , but avers -

t h a t A is n ot

th e h eir to B ; a n d th ereupon th a t issue is jo in ed , wh ich is d irected
out of

i

ch a n cery to be tr ied ; a nd t h us th e verd ict of t h e jurors a t

la w determ in es t h e fa ct in th e court of equ ity . Th ese feigned
issues seem borrowed from t h e spon sio j udicia lis o f th e Rom a n s ;

a nd a re a lso frequen t ly used in th e courts of la w , by con sen t of t h e
pa rt ies, to determ in e some d isputed righ ts with out th e form a l ity
o f p leadin g , a nd th ereby to save m uch t im e a nd expen se in t h e

decision of a ca use.

So, likewise , i f a quest ion of mere la w a r ises in t h e course of a

ca use , a s wh eth er by th e words o f a wi ll a n esta te for l ife or in ta il
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is crea ted , or wh et h er a future in terest devised by a test a tor sh a l l

opera te a s a rem a in der or a n executory devise , it is t h e pra ct ice o f

t h is cour t to refer it to t h e opin ion o f t h e judges of t h e court of

kin g
’

s ben ch or common plea s , upon a ca se st a ted for t h a t purpose ,

wh erein a l l th e m a teria l fa cts a re adm it ted , an d th e po in t of law is
subm it ted to t h eir decision ; w h o t h ereupon h ear it so lem n ly a rgued
by coun sel on both sides , a nd cert ify th eir opin ion to t h e ch a n cel lor .

And upon such cert ifica te t h e decree is usua l ly founded .

An oth er th ing a lso reta rds t h e complet ion of decrees. Frequen t ly
long a ccoun ts a re to be set t led , en cum bran ces a nd debts to be

inqu ired in to , a nd a h undred l it t le fa cts to be clea red up , before a

decree ca n do ful l a nd sufficien t just ice . Th ese m a t ters a re a lwa ys ,
by t h e decree on t h e first h ea r ing , referred to a m a ster in ch a n cery
to exam ine , wh ich exam in a t ion s frequen t ly la st for yea rs ; a nd t h en
h e is to report t h e fa ct , a s it a ppea rs to h im , to t h e court . Th is
report m ay be excepted to , d isproved , a nd overruled ; or oth erwise
is con firm ed , a nd m ade a bsolute , by order o f t h e court .

Wh en a ll issues a re tried a nd set t led , a nd a l l referen ces to t h e

m a ster ended , t h e cause is a ga in brough t to h ea rin g upon t h e

m a t ters of equ ity reserved , a nd a fina l decree is m ade ; th e per

form a n ce of wh ich is en forced (i f n ecessa ry) by comm itmen t of th e

person , or sequestra t ion of t h e pa rty ’

s esta te . And i f by t h is decree
eith er pa rty th in ks h imsel f aggrieved , h e m ay pet it ion t h e ch a n
cellor for a reh ea rin g ; wh et h er it w a s h ea rd before h is lordsh ip , or
a ny of t h e judges sitt ing for h im , or before t h e m a ster of t h e rol ls.

For , wh oever m ay h ave h ea rd t h e ca use , it is t h e ch a n cel lor
’

s decree ,

a nd m ust be signed by h im before it is en ro l led ; wh ich is done of

course un less a reh ea ring is desired . Every pet it ion for a reh ea r

ing m ust be signed by t w o coun sel of ch a ra cter , usua l ly such a s

h ave been concerned in t h e cause , cert ifyin g t h a t th ey appreh end
t h e ca use is proper to be reh ea rd . And upon t h e reh ea ring , a l l

t h e eviden ce t aken in t h e ca use , wh eth er read before or not , is now

a dm it ted to be read ; beca use it is t h e decree of th e ch an cel lor
h im sel f , w h o n ow on ly sits to h ea r rea sons w h y it sh ould n ot be

enro l led a n d perfected ; a t wh ich t im e a l l om issions o f eith er evi

den ce or a rgumen t m a y be suppl ied . But , a fter th e decree is on ce
signed a nd en rol led , it ca n not be reh ea rd or rect ified but by bill of
review , or by appea l to th e h ouse of lords.

A bil l of review m ay be h ad upon a ppa ren t error in judgmen t

appea r ing on th e fa ce of th e decree ; or , by specia l leave o f t h e

court , upon oa th m ade of t h e d iscovery of n ew m a tter or eviden ce ,
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CHAPTER VI I I

RIGHTS

Just ice requires a h a rmon iz ing or a bal a n cing of ma ny con flicting interests so
a s to perm it t h e ful lest development a nd exercise of h uman powers a nd ca pacit ies
wit h t h e lea st in j ury to th e severa l in terests. I n genera l , t h e interests wh ich a

lega l system ough t t h us to h a rmon ize or ba la nce a re soc ia l , publ ic, a nd priva te.

Soc ia l in terest s a re m ain ta ined ch iefly a nd un t i l very recen t t imes a lmost en tirely
by t h e cr im ina l la w . Pub l ic in terests a re ma in ta ined in t h e Anglo-Am er ica n
lega l system pr ima rily by priva te a ct ion s given to t h e sta te or to publ ic officers
on beh a lf of t h e sta te, on t h e a na logy of pr iva te r igh ts, by priva te a ct ion s a llowed
to ind ividua ls, by t h e so-ca l led preroga t ive w r its, such a s ma ndamus a nd qua

w a rra n to, a nd by t h e crim in a l la w . Priva te in terests a re m a in t ‘ ined by r igh ts,
powers, a nd privileges con ferred upon ind ividua ls a nd vind ica ted by pr iva te
a ct ion s in t h e courts. Righ t ly or w rongly, our Anglo-America n lega l system is

in tensely ind ividua l ist . I t con ceives th a t a pa ramount publ ic a nd socia l in terest
is in t h e secur ing to ea ch ind ividua l h is priva te r igh ts, t h a t is, th ose ca pa cit ies
of a ct ion a nd powers of in fluencing oth ers t h rough t h e force of th e sta te wh ich
a re requ isite to secure a nd protect certa in sph eres of in terest upon wh ich h is indi
vidua l a ct ivit ies depend or a bout wh ich t h ey cen ter .

PAULSE N , ETH ICS (Th i lly
’

s tra n sla t ion ) 633— 637.

Th e lega l Sph eres, a s w e n ot iced before , correspon d to th e gr ea t
sph eres of a ction or th e circles of in terests , for th e protect ion of

wh ich th e lega l order exists. Th e first a n d n a rrowest sph ere of

in terests is th a t wh ich w e m ay em bra ce under th e h ead ing , body a nd

life. En croa chmen ts upon th is dom a in a re m ade by h omicide ,
d isfiguremen t , a ssau lt a nd ba t tery , a nd a l l a tta cks upon l i fe a nd .

h ea lth . Protect ion aga in st such crimes form s a n importan t pa rt of
a l l la w ; in th e o ldest lega l system s it occupies th e m ost con spicuous
pla ce. Th e laws of th e a n cien t Germ a n ic ra ces , for exam ple ,
con sist la rgely in th e determ in a t ion of th e amoun t of blood -mon ey
to be pa id for every kind of in jury aga in st body a nd l ife. I f w e
m ea n by en croa ch men ts upon th is dom a in on ly ph ysica l a ssa ults

,

t h en t h e la w seem s to leave no room for in fra ct ions. I n fa ct
,

1 Hol la nd , Jurisprudence, Ch aps.VI I , VI I I ; Ma rkby
, Elemen ts of La w , 146

153 ; Sa lmond , Jur isprudence, 5570—73 ; Korkun ov, Genera l Th eory of La w

(Hast ings' tra nsla t ion ) 529.
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h owever , every h urt is directed a ga in st body a nd l ife , a nd so bound
less opportun ity is o ff ered for un pun ish a b le o ffen ces a ga in st oth ers :
such a s causing th em a n n oya n ce , a rousin g t h eir a n ger or grief ,
explo it in g a nd defraud in g th em . Th is is wh a t t h e Gospel h a s to
say in t h e m a t ter :

“Wh osoever h a teth h is broth er is a murderer .

”

A second sph ere of in terests is boun ded by th e f amily , t h e ex

pa n ded ind ividua l l ife . En croa ch m en ts upon t h is dom a in a re

m ade by adultery , a bduct ion , subst itut ion of ch ildren , seduct ion ,

a n d sim ila r cr im es. Th e more pron oun ced a nd ta n gible form s of

such offen ces a re rea ch ed by t h e crim in a l la w ; t h e m ore subt le form s

of d isturbin g t h e pea ce of t h e h om e a nd t h e fam i ly , ta le-bea r in g ,

in tr igu in g , by wh ich h usba nds a re est ra n ged from t h eir wives a nd

pa ren ts from t h eir ch ildren , do n ot com e wit h in t h e rea ch of t h e la w ;

th in k of Ot h el lo ’

s fr iend , Ia go"
A t h ird sph ere o f in terest s is defin ed by property , wh ich in cludes

th e sum —tota l of extern a l m ea n s o f sel f-preserva t ion a nd vo lun ta ry
a ct ion . En croa ch m en ts upon th is field a re m ade by robbery , t h eft ,
b la ckm a i l , fraud , forgery , em bezzlem en t , usury , a nd a ll such
offen ces a s com e under th e h ea d of cr im es a ga in st property . Here
a ga in th e cr im in a l law ca n n ot rea ch t h e m ore subt le m et h ods by
w h ich

‘

property is i l legit im a tely a cqu ired a t oth ers
’

expen se . I n

spite of t h e eff orts of t h e la w to pun ish t h e o ffenders , t h e in ven t ive

gen ius of th e lower a n d h igh er cr im in a l cla sses a lways outw it s t h e
la w .

As a fourth sph ere of in terests m ay be m en t ioned h on or , or idea l
sel f-preserva t ion . En croa ch m en ts upon t h is dom a in a re m ade by
in su lts , fa lse reports, sla nder . I n t h ese ca ses , m uch m ore th a n in

t h e preced ing ones , t h e cr im in a l la w ca n rea ch on ly t h e m ore

flagra n t a nd ca reless , but n ot t h e m ore subt le a nd sh rewd viola t ion s ,
wh ich a re n ot th e less in jur ious. Th ere a re a th ousa nd a n on ym ous ,

indirect , und iscovera ble ways of bla st ing a m a n
’

s reput a t ion for
wh ich a

'pen a l form u la n ever ca n be found .

Th e fift h sph ere of in terests is th e f ree exercise of vol ition .

At ta cks upon t h e l iberty of oth ers a re m a de by kidn appin g , i llega l
a rrests , com pu lsion , t h rea ts. Brea ch es o f domest ic pea ce m ay a lso

be pla ced in t h is list . I n th e prim it ive lega l codes protect ion w a s

a fforded a ga in st th is cla ss of o ffen ces by th rea ten in g with pun ish

m en t every one w h o m ade a slave o f a fel low , con tra ry to t h e la w .

Lega l sla very a nd serfdom n o longer exist am ong us. Yet even in

our day form s of dependen ce a re n ot wa n t in g wh ich c losely
resem ble a ctua l slavery . We m ay rega rd th e laws wh ich h ave
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been en a cted for th e protect ion of la bor dur ing th e la st h a l f cen tury
a s a con t in ua t ion of t h e legisla t ion in defen se of individua l l iberty
a ga in st n ew form s of slavery . No one en joys freedom in th e fu l l
sen se o f t h e term wh ose l ife an d stren gth a re ut ilized m erely a s

mea n s to oth ers
’

en ds. Hen ce , wh oever uses m en in th is w ay , or

a ttem pts to reduce th em to such a sta te or to keep t h em in it , a cts
con tra ry to th e la w of just ice , wh ich dem a nds th a t t h e freedom
of oth ers be respected .

Fin a l ly , w e m ay a lso add a sixth sph ere of in terests , wh ich is
closely con n ected with th e fourth a nd fifth , t h e spiritua l lif e, wh ich
expresses itself in convict ion s, views , bel iefs, religion , m ora l ity ,
a n d h a bits of l i fe . Persecut ion s, a spersion s, open or con cea led
sign s of con tempt , scorn fu l neglect , im portun a te a t tem pts a t con

version , a re som e of t h e form s of in terferen ce with th is field . Th e

in n er sta te wh ich tends to such form s of in just ice , w e a re in th e

h a bit of ca ll in g in tolera n ce. I t h as its n a tura l roots pa rt ly in m a n
’

s

dependen ce a nd n eed of society , t h e grega r ious in st in ct , pa rt ly in
h is a rroga n ce a nd th e con ceited belief in h is ow n in fa l l ibil ity . Th e

m a jor ity of m en a re sure of t h eir ground on ly wh en t h eir fel lows
a re go in g in th e sam e d irect ion ,

“

t h in kin g t h e sam e t h ough ts. Hen ce ,

t h ey dem a n d t h a t everybody a ccommoda te h im self to t h em .

Devia t ion s from t h e comm on rule a re rega rded a s d istu rba n ces
a nd give o ffen ce , a n d h en ce a l l m ea n s a re em ployed t h a t seem

suited eith er to br in g t h e d issen ter in to h a rmon y wit h h is fel lows
or to remove h im from view ,

a nd to deter oth ers from im ita t in g
h is exam ple . Arroga n ce h a s t h e sam e effect upon t h e leaders of

t h e m a sses. Th ey rega rd it a s a n in tolera ble presum pt ion on th e

pa rt of a n ind ividua l to refuse to fol low t h eir leadersh ip , for does
h e n ot th ereby t a cit ly a ccuse t h e a ppoin ted auth or it ies of error ?

Wh a t wou ld h appen i f everybody were to da re such a t h in g ? An

exam ple m ust t h erefore be m ade . Th e opposite h a bit o f m ind is
ca lled tolera tion ; libera lity of mind wou ld perh a ps be a more a ppro
pria te term . A l ibera l educa t ion sh ows itself in t h e a bi l ity to un der

sta nd a nd to recogn ize wh a t is stra n ge a n d d ifferen t . I t is a cquired
on ly by frequen t con ta ct with t h e ext ra ord in a ry

, be it person a l ,
l itera ry , or h istorica l . I n n a rrow sph eres t h e m in d rem a in s n a rrow ;
n a t ion s , c la sses, sch ola st ic sects, rel igious comm un it ies , wh ich l ive
for t h em selves a nd sca rcely come in con ta ct with t h e custom s a nd

opin ion s of ot h ers , a re un iversa l ly con spicuous for t h eir in tolera n ce .

Th is is a field in wh ich
'

t h e la w is m ost powerless. I t ca n rea ch

vio la t ion s on ly wh en t h ey ca n be con strued a s l ibels , wh ich is
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r igh t . Wh en w e t h ink t h a t such a ca pacity ough t to exist a nd ough t to be

recogn ized , a nd m ade effect ive by la w , w e spea k of a
“
n a t ura l

”
r igh t .

Correspond ing to every r igh t t h ere is a du ty, m ora l or lega l , a ccord ing a s t h e

r igh t is m ora l or lega l . Th e person to wh om t h e capa c ity of in fluencing oth ers

for t h e secur ity of some in terest is given , or in wh om it is recogn ized , h a s a righ t ;
t h e person or person s upon wh om t h a t in fluen ce m ay be exerted h ave dut ies.

A power is a ca pa city conferred or recogn ized by la w of crea t ing, d ivest ing , or
a lter in g r igh ts a nd so crea t ing or a lter in g,

dut ies. I t m ay be con ferred by t h e la w
d irect ly or ind irect ly t h rough recogn izing a power con ferred by one person upon

a not h er . Th us, a n a gen t h a s a pow er of b ind ing h is pr incipa l by a cts wit h in
t h e a ppa ren t scope of h is a ut h or ity, t h a t is, of crea t ing r igh ts in ot h ers aga in st
h is pr incipa l a nd correspond ing dut ies in t h e principa l , wh ich is conferred upon

a ll a gen ts by la w . But h e h a s a lso a power of bind ing t h e principa l by a ctswit h in
t h e scope of t h e a uth or ity given by t h e principa lwh ich t h e la w confers ind irect ly
by recogn iz ing such ca pacit ies in agen ts wh en pr incipa ls h ave en trusted th em

t h erewith .

A pr ivilege is a n immun ity from l iabil ity for wh a t , but for th e privilege , would
be a vio la t ion of duty. Privileges m ay be crea ted d irect ly by t h e la w beca use of

some socia l or publ ic in terest wh ich m ay be m a in ta ined best by exempt ion of

certa in person s or certa in cla sses of a cts Or a cts on cert a in occa sions from t h e

opera t ion of genera l ru les of law . For example, wh a t would ord in a rily be a ct ion
able a s a l ibel beca use of its eff ect upon t h e reputa t ion of t h e subject of t h ewr it ing ,
m a y be pr ivileged a nd h ence involve n o l iabi l itywh en wr it ten in cr it icism of t h e

o fficia l a cts of a publ ic offi cer , sin ce t h e publ ic in terest in free cr it ic ism in such

ca ses requ ires a devia t ion from t h e genera l rule. Pr ivileges m ay be con ferred
a lso by ind ividua ls wh ose r igh ts a re concerned , a nd in such ca ses a re usua l ly
a fforded lega l recogn it ion . An example m a y be seen in t h e ca se of a l icen se by
t h e own er of la nd , a s, for insta n ce, leave to a noth er to h un t t h ereon .

AUST IN , JUR ISPRUDE NCE (3 1 , 407.

Duty is t h e ba sis of Righ t . Th a t is to say , pa rt ies w h o h ave
r igh ts, or pa rt ies w h o a re invested with r igh ts , h ave r igh ts to a cts ,

or forbea ra n ces en join ed by t h e sovereign upon ot h er pa rties.

Or (in o th er words) pa rt ies invested with r igh ts a re invested
with r igh ts , beca use o t h er pa rt ies a re bound by t h e comm a nd

of t h e sovereign , to do or perform a cts ; or to forbea r or a bst a in
from a cts.

I n sh ort , t h e term righ t a nd t h e term rela t ive duty sign ify th e
sam e n ot ion con sidered from d ifferen t a spects. Every r igh t sup

poses d ist in ct pa r t ies : A pa rty comm a nded by th e sovereign to

do or to forbea r , a nd a pa rty towa rds wh om h e is comm a nded to

do or to forbear . Th e pa rty to wh om th e sovereign expresses or

in t im a tes t h e comm a nd ,
is sa id to lie under a duty : th a t is to say ,

a rela t ive duty . Th e pa rty towa rds wh om h e is comm a nded to do

or to forbea r , is sa id to h ave a r igh t to th e a cts or forbeara n ces in
quest ion .
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HOLLAND , JURISPRUDE NCE , ch ap . 7.

Wh a t t h en is a “
lega l r igh t ?

”
But first , w h a t is a righ t gen era lly ?

I t is one m a n
’

s ca pa city of in fluen cin g t h e a cts o f a noth er by
mea ns , n ot of h is ow n stren gth , but of t h e opin ion or t h e force o f

society . Wh en a m a n is sa id to h ave a r igh t to do a nyth ing , or over
a nyt h ing , or to be trea ted in a pa rt icu la r m a n n er , wh a t is m ea n t

is t h a t publ ic opin ion would see h im do t h e a ct , or m a ke use of

t h e th ing , or be trea ted in t h a t pa rt icula r w a y ,
with approba

t ion , or a t lea st with a cqu iescen ce ; but wou ld reproba te t h e

conduct of a nyone w h o sh ould preven t h im from do ing th e a ct ,

or m a king use of th e th ing , or sh ould fa il to trea t h im in t h a t

pa rt icu la r w a y .

A “
r igh t

”
is t h us t h e n am e given to t h e adva n ta ge a m a n h a s

wh en h e is so circum sta n ced th a t a gen era l feel ing of a pprova l ,
or a t lea st o f a cqu iescen ce , resu lts wh en h e does or a bst a in s from
doin g cer ta in a cts, a nd wh en oth er peop le a ct or forebea r to a ct i n
a ccorda n ce with h is wish es, wh ile a genera l feel ing of d isapprova l
resu l ts wh en a ny on e preven ts h im from so doin g or a bsta in in g a t

h is p lea sure , or refuses to a ct in a ccorda n ce with h is wish es.

Jurispruden ce is specifica l ly con cerned on ly with such r igh ts a s
a re recogn ized by la w a n d en forced by t h e power of a sta te. We

m ay t h erefore defin e a “
lega l r igh t , in wh a t w e sh a l l h erea fter see

is th e str ictest sen se of t h a t term , a s a ca pa city resid ing in one

m a n of con tro l l ing , with th e a ssen t a nd a ssista n ce o f t h e sta te , t h e

a ct ion s o f oth ers.

I t m ay be a s wel l to re-sta te in a few words precisely wh a t w e

m ea n by sayin g th a t a ny given ind ividua l h a s
“
a r igh t .

I f a m a n by h is ow n force or persua sion ca n ca rry out h is wish es ,
eith er by h is ow n a cts, or by in fluen cin g t h e a cts of oth ers , h e h a s
th e

“
m igh t

”
so to ca rry out h is wish es.

I f , irrespect ively of h aving or not h avin g t h is m igh t , publ ic
opin ion would view with a pprova l , or a t lea st with a cquiescen ce ,

h is so ca rrying out h is wish es , a n d wit h d isa pprova l a ny resist a n ce
m a de to h is so doing ; th en h e h a s a

“
m ora l righ t

”
so to ca rry out

h is wish es.

I f , irrespect ively of h is h aving , or n ot h avin g , eith er t h e m igh t ,
or mora l r igh t on h is side , t h e power of th e sta te wi l l protect h im in

so ca rrying out h is wish es , a nd wil l com pel such a cts a nd forbea r

a n ces on th e pa rt of oth er people a s m ay be n ecessa ry in order t h a t

h is wish es m ay be so ca rried out , th en h e h a s a
“
lega l righ t so

to ca rry out h is wish es.
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If it is a quest ion of m igh t , a l l depends upon a m a n
’

s ow n powers
of force or persua sio n . I f it is a quest ion of m ora l r igh t , a l l depends
on th e read in ess of publ ic opin ion to express itself upon h is side.

I f it is a quest ion o f lega l r igh t , a l l depends upon th e read in ess of

t h e sta te to exert it s force on h is beh a lf . I t is h en ce obvious t h a t
a m ora l a nd a lega l r igh t a re so fa r, from being iden t ica l th a t th ey
m ay ea sily be opposed to one a not h er . Mora l r igh tsh ave , in gen era l ,

but a subject ive support , lega l righ ts h ave t h e object ive support of
t h e ph ysica l force of th e sta te . Th ewh ole purpose of laws is to a n

n oun ce in wh a t ca ses t h a t object ive support wi l l be gra n ted , a n d th e

m a n n er in wh ich it m ay be obt a in ed . I n oth er words, La w exists,
a s w a s st a ted previously , for t h e defin it ion a nd protect ion of righ t s.

Every r igh t , wh et h er mora l or lega l , implies t h e a ct ive or pa ssive
furth era n ce by oth ers of th e wish es of t he pa rty h avin g th e righ t .

Wh erever a n y on e is en t it led to such furt h era n ce on t h e pa rt o f

oth ers , such furth era n ce on th eir pa rt is sa id to be th eir “
duty .

”

Wh ere such furth era n ce is merely expected by t hepubl ic opin ion
of t h e society in wh ich t h ey l ive , it is th eir m ora l duty .

”

Wh ere it wi l l be en forced by th e power of th e Sta te to wh ich
th ey a re am en a ble ,

it is t h eir “
lega l duty .

”

Th e correla t ive of m igh t is n ecessity , or suscept ibi l ity to force
of m ora l r igh t is m ora l duty ; of lega l r igh t is lega l duty . Th ese
pa irs o f correla t ive term s express , it wi ll be observed , in ea ch

ca se t h e sam e st a te of fa cts viewed from opposite sides.

A sta te o f fa cts in wh ich a m a n h a s with in h im self th e ph ysica l
force to com pel a n oth er to obey h im , m ay be descr ibed eith er th a t
A h a s th e m igh t to con trol B , or t h a t B is under a n ecessity of sub
m it t in g to A . So wh en publ ic opin ion wou ld a pprove of A com

m a nd in g a n d of B obeyin g , th e posit ion . m ay be described eit h er
by sa ying t h a t A h a s a m ora l righ t to comm a nd or t h a t B is u n der
a m ora l duty to obey . Sim i la r ly , wh en t h e St a te wi l l com pel B
to ca rry out , eit her by a ct or forbea ra n ce , th e wish es o f A , w e

m a y in d ifferen t ly say t h a t A h a s a lega l r igh t , or th a t B is un der a
lega l duty.

SALMOND JUR ISPRUDE NCE , sec . 72.

A righ t I s a n in terest recogn ized a n d protected by a ru le o f r igh t .

I t is a ny in terest , respect for wh ich is a duty , a nd th e d isrega rd of

wh ich is a wron g .

All t h a t is r igh t or wrong , just or un just , is so by rea son of its

effects upon t h e in terests of m a nkind , th a t is to say , upon th e va r ious
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lega l recogn it ion . Th e in terests o f bea sts a re to some exten t pro
tected by t h e la w , in asmuch a s cruelty to a n im a ls is a cr im in a l
offen se. Bu t bea sts a re n ot for t h is rea son possessed of lega l

r igh ts. Th e duty of h um a n ity so en forced is n ot con ceived by th e
la w a s a duty towa rds bea sts , but merely a s a duty in respect of

th em . Th ere is no bond of lega l obl iga t ion between m a nkind a nd

th em . Th e on ly in terest a n d t h e on ly righ t wh ich t h e la w recog
n izes in such a ca se is t h e in terest a nd r igh t of society a s a wh ole
in t h e welfa re of t h e a n im a ls belonging to it . He w h o il ltrea ts a

ch ild viola tes a duty wh ich h e owes to t h e ch ild , a nd a r igh t wh ich
is vested in h im . But h e w h o il ltrea ts a dog brea ks n o vin cu lum

j uris between h im a nd it , th ough h e d isrega rds t h e obl iga t ion of

h um a n e con duct wh ich h e owes to society or t h e Sta te , a nd t h e cor

rela t ive righ t wh ich society or t h e St a te possesses. Sim ila r ly , a

m a n
’

s in terests m ay obta in lega l protect ion a s a ga in st h im self , a s
wh en d run ken n ess or suicide is m ade a crim e . But h e h a s n ot for

t h is rea son a lega l r igh t aga inst h im self . Th e duty to refra in from
d run ken ness is n ot con ceived by la w a s a duty owin g by a m a n

to h im sel f , but a s on e owing by h im to th e commun ity . Th e on ly
in terest wh ich r eceives lega l recogn it ion is t h a t of society in th e

sobr iety of its m em bers.

HOLLAND , JUR ISPRUDENCE , ch ap . 8 .

We h ave n ext to consider m ore pa rt icula rly wh a t is th e ch a ra cter
o f t h ose elemen ts from wh ich a Righ t resu lts. Th ey a re

(1 ) A person in wh om th e righ t resides or w h o is cloth ed
with t h e righ t ,

”
or w h o is benefited by its existen ce .

(2) I n m a n y cases , a n object over wh ich t h e r igh t is exercised .

(3) Acts or forbea ra n ces wh ich th e person in wh om th e r igh t
resides is en t it led to exa ct .

(4) A person from wh om th ese a cts or forbea ra n ces can be ex

a cted ; in oth er words , aga in st wh om t h e righ t is avai la ble ; in
oth er words , wh ose duty it is to a ct or forbea r for th e benefit of

t h e subject of t h e r igh t .

Th e elemen ts of a lega l r igh t m ay be expressed d iagramma t ica l ly a s follows

it led inwh om t h e pow er or capacity of in fluence resides or in h eres.
Person

w h om t h e correspond ing duty fa l ls ; towa rd wh om th e

influence is d irected ; on w h om it opera tes.
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m a ter ia l or corporea l
Object wit h respect to wh ich it exists a nd is

imm a ter ia l or incorporea l exercised .

wh ich determ ines its ch a ra cter or scope, g ives rise to it , or wit h
even t referen ce to wh ich it exists.

I n a dd it ion to n a t ura l r igh ts a nd lega l r igh ts , pol it ica l r igh ts sh ould a lso be

d ist ingu ish ed . By pol it ica l r igh ts w e m ea n powers or ca pa cit ies o f t a king a n

a ct ive pa rt in t h e governmen t , wh ich t h e Sta te concedes to or recogn izes in cer

ta in cla sses o f c it izens. An cien t la w did n ot d ist inguish lega l from pol it ica l
righ ts. I t a l lowed t h e former on ly to t h ose w h o h a d t h e la tter . I n modern

sta tes w e m ay sa y :

Na tura l r igh ts belong to or reside in h um a n beings.

Lega l or civil r igh ts belong to or reside in persons, n a tura l h uma n beings)
or jur ist ic m un icipa l it ies, corpora t ion s) .
Pol it ica l r igh ts belong to cit izen s or to t h ose upon wh om t h e St a te h a s con

ferred a pa rt ia l c it izensh ip.

As t h e t h ree ca ta gor ies a re n ot n ecessa r ily iden t ica l , it fo llows t h a t possession
of one form of righ ts does n ot imply possession of t h e oth ers.

I n modern t imes t h e la w a im s t o a ccord civil or lega l r igh ts t o ,
a l l na tura l per

sons to t h e exten t of t h eir mora l or n a tura l r igh ts. Th e t endency is a lso to

extend pol it ica l r igh ts a swidely a s possible. Ancien t la w l im ited t h em a nd con

fused t h em . I t conceded n o lega l r igh ts t o t h e foreigner ; if t h e Sta te gave h im
pa rt ia l pol it ica l r igh ts, t h a t fa ct gave h im pa rt ia l lega l r igh ts a lso. Today a l l

h uma n beings a re persons, i .e.
,
subjects of a t lea st some lega l r igh ts. F ormer ly

t h is w a s not so.

MARKBY , ELEME NTS OF LAW, sec . 164 .

Som et im es a righ t exists on ly a s a ga in st one or more individua ls,
ca pa ble of bein g a scert a in ed a nd n amed ; som et imes it exist s gen
era l ly a ga in st a l l person s , mem bers o f t h e sam e pol it ica l society a s

t h e person to wh om t h e r igh t belongs ; or , a s is comm on ly sa id ,

som ewh a t a rroga n t ly , it exists a ga in st t h e wor ld a t la rge . Th us in

t h e ca se of a con tra ct between A a nd B , t h e r igh t of A to dem a n d

perform a n ce of t h e con tra ct exists a ga in st B on ly ; wh erea s in t h e

ca se o f own ersh ip , t h e righ t to h old a nd en joy t h e property exists
a ga in st person s genera l ly . Th is d ist in ct ion between r igh ts is m a rked
by t h e use o f term s der ived from t h e La t in : t h e form er a re ca l led
r igh ts in person am ; th e la t ter a re ca l led righ ts in rem .

HOLLAND ,
JUR ISPRUDE NCE , ch ap . 9.

A r igh t is a va i lable eit h er a ga in st a defin ite person or person s, or
aga in st a l l person s in defin itely . A serva n t , for in sta n ce , h a s a r igh t
to h is wages for th e work h e h a s done ava ila ble a ga in st a defin ite
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in d ividua l , h is m aster ; wh i le th e own er of a ga rden h a s a r igh t to
its exclusive en joym en t ava ila ble aga in st no one ind ividua l m ore

th a n a n oth er , bu t a ga in st everybody .

Th is d ist in ct ion between r igh ts h a s been expressed by ca l lin g a

r igh t of t h e defin ite kind a r igh t in person am , of t h e in defin ite kind
a r igh t in rem . And th ese term s , t h ough n ot per fect ly sa t isfa ctory ,

h a ve obta in ed a curren cy wh ich is of itself a recommenda t ion , a nd

m oreover a re perh aps a s good a s a ny subst itutes wh ich could be
suggested for th em . Th e former term indica tes with tolera ble
perspicu ity a r igh t ava i la ble

“

in person am (certam ) , aga in st a defi

n ite ind ividua l , wh ile th e la tter imp lies t h a t t h e r igh t is capa b le of

exercise over its object , i n rem ,

” with out referen ce to a ny one

person m ore th a n a n oth er .

SCHEME OF RIGH TS I N ANGLO-AMER ICAN LAw .

I . I n rem .

(1) Persona l in tegr ity. Th e righ t not to be in jured in body or m ind by
t h e acts or negl igence of oth ers. Th is extends to (i) l ife ; ( ii) body ;
( ii i) h ea lth ; (a ) bod ily ; (b) menta l . Or ig in a l ly th e taking of l ife did
n ot give r ise to a ny c ivil l iabil ity. But modern legisla t ion h a s g iven
a n a ct ion to th e successors or t h e esta te of th e person killed .

(2) Person a l l iberty. Th e r igh t of free mot ion a nd locomot ion except a s

restricted by la w a nd restra ined lawful ly by t h e proper off icers a ct ing
in t h e proper m a n ner .

(3) Society a nd con trol of fam ily a nd dependen ts.

(4) Pr iva te property.

I I . I n person am .

(1 ) Con tra ctua l . Righ ts a rising independen t ly of pre-exist ing r igh ts out
of t h e agreemen t of t h e pa rt ies.

(2) Qua si- con tra ctua l . Righ ts to h ave rest itut ion or compen sa t ion for a

benefit conferred , imposed by la w in order to preven t un just en rich
men t of one pa rty a t t h e expense of a not h er .

(3) F iducia ry. Righ ts to h ave a t rust or confidence executed in specie

(specifica l ly) . Th ese r igh ts a re recogn ized on ly in courts of equity or

in proceed ings in equ ity.

(4) Delictua l . Righ ts to compensa t ion a rising from viola t ions of pre

exist ing r igh ts in rem.

BLACKSTONE , COMMENTAR IE S , I , 129— 140 .

Th ese righ ts in rem ] m ay be reduced to th ree prin cipa l or
prim a ry a rt icles ; th e righ t of persona l security , th e r igh t of person a l
l iberty , a nd th e righ t of pr iva te property .

I . Th e righ t of person a l security con sists in a person
’

s lega l a nd
un in terrupted en joymen t of h is l ife , h is lim bs, h is body , h is h ea lth ,

a nd h is reputa t ion .
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lega l indictmen t , or th e processOf t h e common la w . By th e pet it ion
of r igh t , 3 Ca r . I . , it is en a cted , th a t n o freem a n sh a l l be imprisoned
or det a ined w ith out cause sh own , to wh ich h e m ay m a ke a nswer
a ccord ing to la w . By 16 Ca r . I . c . 10 , i f a ny person be restra in ed
of h is l iberty by order or decree of a ny i l lega l court , or by com
m a nd of th e kin g

’

s m a jesty in person , or by wa rra n t of th e coun cil
boa rd , or of a ny of t h e pr ivy coun ci l , h e sh a l l , upon dem a n d of h is
cou n sel , h ave a writ of h a bea s corpus, to bring h is body before t h e
cour t of king

’

s ben ch or common plea s, w h o sh a l l determ inewh eth er
th e ca use of h is commitm en t be just , a nd th ereupon do a s to just ice
sh a l l a pperta in . And by 31 Ca r . I I . c . 2 , comm on ly ca l led t h e

h abea s corpus a ct , th e meth ods of obta in ing th is writ a re so p la in ly
poin ted out a nd en forced , th a t , so lon g a s t h is st a tute rem a in s um
im pea ch ed , no subject of En gla n d ca n be lon g det a in ed in pr ison ,

except in t h ose ca ses in wh ich t h e la w requ ires a n d just ifies such
det a in er . And lest t h is a ct sh ould be evaded by dema nd in g
unrea son able ba il or suret ies for t h e pr isoner ’

s a ppea ra n ce , it is

decla red by 1 W . a nd M . st . 2 , c . 2 , t h a t excessive ba i l ough t n ot to
be requ ired .

Th e con finem en t of th e person , in a ny wise , is a n im pr isonm en t ;

so t h a t t h e keeping a m a n a ga in st h iswil l in a pr iva te h ouse , put t in g
h im in th e stocks , a rrest ing or forcibly det a in in g h im in th e st reet ,

is a n im pr isonmen t . And t h e la w so much d iscoura ges un lawfu l
con finemen t , th a t i f a m an is under duress of im pr isonmen t , wh ich
w e before expla ined to mea n a com pu lsion by a n i llega l restra in t
of l iber ty , un t i l h e sea ls a bond or t h e l ike , h e m ay a l lege t h is duress,
a nd avoid t h e extor ted bon d . But i f a m a n be lawfu l ly im pr ison ed ,

a nd , eit h er to procure h is d isch a rge , or on a ny oth er fa ir a ccoun t ,
sea ls a bond or a deed , t h is is n ot by duress of im pr isonmen t , a nd

h e is n ot a t l iberty to avoid it . To m a ke im pr isonmen t l awfu l , it
m ust eith er be by process from t h e courts of judica ture , or by
wa rra n t from som e lega l o fficer h aving a uth or ity to commit to
prison ; wh ich wa rra n t m ust be in writ in g , under t h e h a nd a nd sea l
of th e m a gistra te , a n d express th e ca uses of th e comm itm en t , in

order to be exam ined in to , i f n ecessa ry , upon a h a bea s corpus. I f
th ere be n o ca use expressed th e ja i ler is n ot bound to det a in t h e

prison er ; for t h e la w judges in t h a t respect , sa ith Sir Edwa rd Coke ,
l ike Festus, t h e Roma n governor , t h a t it is unrea son able to sen d a

pr isoner , a nd not to signify with a l t h e cr imes a l leged .

A n a tura l a nd regula r consequence of t h is person a l l iberty is , th a t
every En glishman m ay cla im a righ t to a bide in h is ow n coun try so
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lon g a s h e pleases ; and not to be dr iven from it un less by t h e sen

ten ce of th e law . Th e king , indeed , by h is roya l preroga t ive , m a y

issue out h iswrit n e exea t regn o, a nd proh ibit a ny of h is subjects from
go in g in to foreign pa rts with out l icen se. Th is m ay be necessa ry
for th e public service a nd sa fegua rd of th e commonwea lth . But n o

power on ea rth except th e a uth or ity of pa r liamen t , can send a ny

subject of En gla nd out of t h e la nd a ga inst h is w il l ; n o , n ot even a

cr im in a l . For exi le and tra n sporta t ion a re pun ish men ts a t presen t
un kn own to th e comm on la w ; a n d , wh erever th e la tter is n ow

in flicted , it is eith er by th e ch o ice of t h e crim in a l h imself , to escape a
ca pit a l pun ish m en t , or else by th e express d irect ion of some m odern

a ct of pa r liamen t . To th is purpose th e grea t ch a rter decla res th a t
n o freema n sh a ll be ba n ish ed , un less by th e judgmen t of h is peers,
or by th e la w of th e la nd . And by th e h abea s corpus a ct , 31

Ca r . I I c . 2 (th a t second ma gn a ca rta , and sta ble bu lwa rk
of our liberties) , it is ena cted , th a t n o subject of th is rea lm , w h o

is a n inh a bita n t of Engla nd , Wa les
, or Berw ick , sh a l l be sen t

pr ison er in to Scot land , Irela nd , Jersey , Guern sey , or pla ces
beyond th e seas (wh ere th ey ca n not h ave th e ful l ben efit a nd

protection of th e comm on la w ) : but th a t a l l such impr isonm en ts

sh a ll be i l lega l .
Th e la w is in th is respect so ben ign ly a nd l ibera lly con strued for

th e ben efit of th e subject , th a t , t h ough with in t h e rea lm th e king
m ay comma nd th e a ttenda n ce a nd service of a ll h is liegemen , yet h e

ca n n ot sen d any m an out of th e rea lm , even upon th e publ ic service ;
except ing sa i lors a nd sold iers, th e n a ture of wh ose em ploym en t

n ecessa r ily impl ies a n except ion : h e ca nnot even const itute a m a n

lord deputy or lieuten an t of Irelan d a ga in st h is will , nor m a ke h im
a foreign am ba ssador . For th is m igh t , in rea lity , be no more th a n
a n h on ora ble exile.

I I I . Th e th ird a bsolute righ t , in h eren t in every Engl ish m a n , is

th a t of property : wh ich con sists in th e free use , en joymen t , a nd

d isposa l of a l l h is a cqu isit ion s, with out a ny con trol or d im in ut ion ,

sa ve on ly by th e laws of th e la nd . Th e origin a l of pr iva te property
is proba bly founded in n a ture , a s wil l be more ful ly expl a in ed in

t h e secon d book of th e en su in g commen taries: but cert a in ly t h e
mod ifica t ion s under wh ich w e a t presen t find it , th e meth od of con

servin g it in th e presen t ow n er , a nd of tran sla t ing it from m an

to m a n , a re en t irely derived from society ; a nd a re some of th ose

civi l a dvan tages, in exch ange for wh ich every individua l h a s resigned
a pa rt of h is n a tura l liberty . Th e laws of Englan d a re th erefore ,
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in poin t of h onor a nd just ice , extremely wa tch ful in a scerta in ing
a nd protectin g th is r igh t . Upon t h is pr in ciple th e grea t ch a rter
h a s decla red t h a t n o freem a n sh a ll be d isseised , or d ivested , of h is

freeh o ld , or o f h is l ibert ies , or free custom s , but by th e judgm en t of

h is peers , or by t h e la w of t h e la nd . An d by a va r iety of a n cien t
sta tutes it is en a cted , t h a t n o m a n

’

s la nds or goods sh a l l be seized
in to th e king

’

s h a nds , a ga in st t h e grea t ch a rter , a nd th e la w of th e

la n d ; a nd th a t n o m a n sh a l l be d isinh er ited , n or put out of h is

fra n ch ises or freeh old , un less h e be duly brough t to a n swer , a n d be
forejudged by course of la w ; a nd i f an yth in g be don e to t h e con

tra ry , it sh a l l be redressed , a nd h olden for n on e .

SO grea t , moreover , is th e rega rd of th e la w for priva te property ,
th a t it wi l l n ot a ut h or ize t h e lea st vio la t ion of it ; n o , n ot even for
t h e gen era l good of t h e wh ole commun ity . I f a n ew road , for in

sta n ce , were to be m ade th rough t h e groun ds of a pr iva te person ,

it m igh t perh aps be exten sively ben eficia l to t h e publ ic ; bu t t h e
l a w perm its no m a n , or set of m en , to do t h is wit h out t h e con

sen t of th e own er Of t h e lan d . I n va in it m ay be urged , t h a t t h e

good of t h e ind ividua l ough t to yield to t h a t o f t h e comm un ity ;
for it wou ld be da n gerous to a l low a ny pr iva te m a n , or even a ny

pub l ic t r ibun a l , to be th e judge of t h is common good , a n d to dec ide
wh eth er it be exped ien t or n ot . Besides , t h e pub l ic good is in n oth

in g m ore essen t ia l ly in terested , th a n in th e protect ion of every in
dividua l

’

s priva te righ ts, a smodel led by t h e m un icipa l la w . I n t h is
a nd sim ila r ca ses th e legisla ture a lon e ca n , a nd indeed frequen t ly
does , in terpose , a nd compel t h e in dividua l to a cqu iesce . But h ow

does it in terpose a nd compel ? Not by a bso lutely st r ipping th e sub
ject o f h is property in a n a rbitra ry m a n n er ; but by giving h im a

fu ll in dem n ifica t ion a nd equ iva len t for t h e in jury th ereby susta in ed .

Th e publ ic is n ow con sidered a s a n ind ividua l , trea t in g with a n

ind ividua l for a n exch a n ge. A l l t h a t t h e legisla ture does is to

obl ige t h e own er to a l ien a te h is possession s for a rea son a ble pr ice ;
a n d even th is is a n exert ion of power , wh ich th e legisla ture in
dulges with caut ion , and wh ich n oth ing but th e legisla ture ca n

per form .

Nor is t h is th e on ly in stan ce in wh ich th e la w of th e la nd h a s
postpon ed even public n ecessity to th e sa cred a nd inviola ble r igh ts
of pr iva te property. For no subject of En gla n d ca n be con stra in ed
to pay a ny a ids or t axes, even for th e defen ce o f t h e rea lm or t h e

support of governmen t , but such a s a re im posed by h is ow n con sen t
or t h a t o f h is represen ta t ives in pa r liam en t .
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r igh t of un impa ired pecun iary condit ion . Indeed even a bare
possibi lity or a perm issive or fa cu lta t ive righ t m ay h ave a pecun ia ry
va lue so t h a t , th ough such righ ts

“

a re in capa ble of bein g viola ted ,

th e depr iva t ion of th em may be a w rong. Anot h er source of

con fusion is very l ikely to be found in th e use of t h e word property
in a n ot str ict ly correct sen se to in clude a lmost a l l tra n sfera ble or

a ctua l ly va luab le r igh ts, a s wi ll h erea fter be expla in ed .

I t m ay perh aps be sa id th a t a lth ough th e righ t h ere ca l led th a t
of unimpa ired pecun ia ry condit ion is pla in ly n ot t h e sam e a s eith er
of t h e sub-r igh ts described under t h e h ead of property , yet it is a

pa rt of t h e r igh t of property in a wider sen se a nd sh ould be pla ced
a s a sub -r igh t under th a t h ead ra th er th a n a s a n independen t righ t .

Th is br in gs t h e quest ion down to a m ere m a t ter of n omen cla ture
a nd a rra n gem en t . But even On th is groun d it is bet ter to keep
th e tw o righ ts sepa ra te . Aside from t h e a rgum en t in favor o f th is
view to be drawn from th e an a lysis of th e idea of property in th e

fu l l sen se of th a t word , in clud ing t h e perm issive a nd fa culta tive a s

wel l a s t h e protected righ t s , wh ich wil l form t h e subject —m a t ter of

th e n ext ch a pter , th ere is t h e im porta n t fa ct t h a t t h is r igh t h a s
dut ies specia l ly correspond in g to it wh ich a re la rgely d ifferen t from
th ose wh ich correspond to t h e r igh t of property , wh ile on t h e oth er

h a nd t h e dut ies correspond in g to t h e tw o subd ivision s o f th e la t ter
righ t , a re in t h e m a in , th e sam e . Th erefore it is a lm ost n ecessa ry
to h ave som e comm on n ame for th e la tter wh ich sh a l l exclude t h e
form er to be used in t h e defin it ion s of t h e va r ious dut ies. Th is
correspon den ce of dut ies ca n be seen by referr in g to th e ch a pter
on Dut ies Correspond in g to Righ ts in Rem , wh ere th e va r ious
dut ies a re descr ibed . Spea king rough ly , it m ay be sa id t h a t th e

dut ies wh ich correspond to t h e r igh t of un im pa ired pecun ia ry con

d it ion a re gen era l ly dut ies n ot to a ct
“
m a liciously” or fraudu len t ly ,

wh ile th ose wh ich correspond to r igh ts of property can be broken
by conduct wh ich is simply n egl igen t ,

”
or a re even m a ny o f

th em peremptory dut ies.

Th is d ist in ct ion is very clea r ly brough t out in certa in ca ses on

trade-m a rks. A r igh t in a trade-m a rk is n ot strict ly a property
r igh t under t h e a bove descr ipt ion , but it is a d ist in ct a nd sepa ra te
protected r igh t of th e kind th a t I sh a l l h erea fter describe a s “

abnor

m a l property r igh ts,
”

a nd is con tra st ed with a n d rela ted to th e

r igh t Of un im pa ired pecun ia ry cond it ion in t h e sam e m a n n er a s

true property righ ts a re. Now t h ere a re m a n y ca ses “
in wh ich th e

words or devices used a re such a s ca n n ot be a dopted a s a lega l
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trade-m a rk , but defenda n t is , wit h fra udu len t in ten t , so closely
im it a t in g th em a s to in jure p la in t iff ,

”
a nd wh ere in so do in g h e

comm its a wrong . Th us in Coj een v . Brun ton it w a s sa id : “
Th e

com pla in an t h a s n ot obt a in ed a pa ten t for h is a l leged inven t ion .

Any oth er individua l h a s a righ t to m a ke a n d sel l t h e same m ed icin e .

Nor h a s t h e com p la in a n t a n exclusive righ t to t h e la bel . On

n eit h er o f th ese grounds ca n t h e com pla in a n t c la im a n injun ct ion ;
bu t i f th ere be foun d in t h e represen t a t ion s of t h e defen da n t t h a t
h is l in im en t is th e sam e a s th e Ch inese l in im en t , wh ich recom

m en ds it to th e publ ic to t h e in jury of th e com pla in a n t , it m ay be

groun d for th e equ it a ble in terposit ion o f th is cour t .

”
I n such ca ses

th ere is n o specia l r igh t in t h e words or device , th e specia l dut ies
correspond in g to wh ich ca rrbe viola ted w ith out a n yth in g fra udu len t
in t h e conduct of t h e w r ong

-doer , but m erely t h e genera l r igh t
n ot to be subjected to pecun ia ry loss, to wh ich corresponds , amon g

o t h ers , th e genera l duty n ot to m a ke fra udu len t m isrepresen ta t ion s
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CHAPTER IX

PERSONS

By person s, in la w , w e mea n t h ose en t it ies, n a tura l or a rt ificia l , wh ich t h e la w
clot h es wit h t h e pow er of exercising a lega l con t ro l over or in fluence upon t h e

a ct s of ot h ers. Persons a re of t w o cla sses, na tura l persons a nd j urist ic or a rt i
ficia l person s. I n modern la w , every h um a n being is recogn ized a s a na tura l

person a nd h en ce a s a lega l person , since m odern la w a llows a lega l person a l ity
to every n a tura l person . Jur ist ic person s a re aggrega tes of n a tura l person s or of
r igh ts or even o f objects, wh ich for conven ience in certa in rela t ion s or for cer

ta in purposes, t h e la w t rea ts a s subjects of lega l r igh ts a nd h en ce a s persons.

Th e m ost im porta n t form is t h e corpora t ion wh ich ma y be publ ic for example,

m un icipa l it ies, such a s cit ies a nd tow n s, sch oo l d ist r icts, sa n ita ry d istr icts, dra in
a ge a n d irriga t ion d ist ricts — or pr iva te , in clud ing publ ic service compa n ies,
such a s ra ilway compa n ies, a nd ord in a ry busin ess com pa n ies.

1 . WHEN DOES EXISTENCE BEGIN LEGALLY ?

MARKBY , ELEMENTS OF LAw , secs . 131— 132.

Person s a re h um an bein gs capa ble of r igh t s . To con st itute a

h um a n being ca pa ble of r igh ts tw o t h in gs a re n ecessa ry , birt h a n d

surviva l o f birth .

Th ere a re expression s to be found in En gl ish la w books wh ich
look a s i f t h e foetus, or even t h e em bryo , in t h e m ot h er

’

s wom b
were ca pable of righ ts . Th us w e find it sa id t h a t t h e un born ch ild
m ay t ake by devise or in h erita n ce . But I t h in k t h e t rue m ea n ing
of t h is is , n ot t h a t t h e un born ch i ld rea l ly t a kes , bu t t h a t t h e r igh t
is reserved for th e ch ild un t i l t h e m om en t of its birt h .

BLACKSTONE , COMME NTAR IE S , I , 130 .

An in fa n t in ven tre sa mere, or in t h e m oth er
’

s wom b , is supposed
in la w to be born for m a n y purposes. I t is ca pa ble of h avin g a leg
a cy , or a surrender of a copyh old esta te , m a de to it . I t m ay h ave
a gua rd ia n a ssign ed to it ; a nd it is en a bled to h ave a n est a te

l im ited to its use , a nd to ta ke a fterwa rds by such l im ita t ion , a s i f it

1 Sa lm ond , Jurisprudence, 109— 1 14 ; Korkun ov
, Genera l Th eory of La w

(Ha st ings ’

t ra n sla t ion ) 28.
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received by it wh ile in its moth er
’

s wom b . Yet t h a t is
‘

th e test of

th e prin ciple rel ied on by th e pla in t iff , w h o ca n h a rd ly avoid con

tend ing th a t a pret ty la rge field o f l it iga t ion h a s been left unex

plored un t il th e presen t m om en t .

I f it sh ou ld be a rgued th a t a n a ct ion could be ma in ta in ed in th e
ca se supposed , a nd th a t , on gen era l pr in ciples, a n in jury tran s

m itted from t h e a ctor to a person t h rough h is ow n orga n ic sub
sta n ce , or th rough h is moth er , before h e became a person , sta nds
on th e same foot ing as a n in jury tra n sm itted to a n exist ing person

th rough oth er in tervenin g substa n ces outside h im , th e a rgum en t in

th is genera l form is not h elped , but h indered , by th e a n a logy drawn
from Lord Coke ’

s sta temen t of th e cr im in a l la w . For a pa rt from
th e quest ion of remoteness, th e a rgum en t would not be a ffected
by th e degree of m a turity rea ch ed by th e em bryo a t th e momen t

of th e orga n ic lesion or wron gfu l a ct . Wh erea s Lord Coke ’

s rule

requ ires t h a t th e wom an be qu ick with ch ild , wh ich , a s th is court
h a s decided , mea ns m ore th a n pregn a n t , a nd requ ires th a t th e
ch i ld Sh a l l h ave rea ch ed som e degree of gua si independen t li fe a t

t h e momen t of th e a ct . Common w ea lth v. P a rker, 9 Met . 263.

Sta te v. Cooper , 2 Zabr . 52.

For th e same reason , th is l im ita t ion of crim in a l l iabi lity is equa l ly
in con sisten t with any a rgum en t drawn from th e rule a s to devises
a nd vouch in g to wa rra n ty , wh ich is la id down with out an y such
l im ita t ion , a nd wh ich m ay depend on d ifferen t con sidera t ion s.

Co . Lit . 390a , a nd ca ses cited . Reeve v .Long, 1 Sa lk . 227. Sca tter

w ood v . Edge, 1 Sa lk . 229. H a rper v . A rcher , 4 Sm . M . 99.

I f th ese genera l d ifficu lt ies cou ld be got over , a nd i f w e Sh ou ld

a ssume , irrespect ive of preceden t , th a t a m a n m igh t ow e a civi l
duty a nd in cur a cond it ion a l prospect ive lia bil ity in tort to one

not yet in being , a nd i f w e sh ou ld a ssum e a lso th a t causing a n in fan t
to be born prem a turely sta nds on th e same foot in g as wound ing
or poison ing , w e sh ould th en be con fron ted by th e quest ion ra ised
by th e defenda n t , wh eth er a n in fa n t dyin g before it w as able to
live sepa ra ted from its m oth er cou ld be sa id to h ave become a per

son recogn ized by t h e la w a s ca pa ble of h aving a locus standi in

court , or of being represen ted th ere by a n adm in istra tor . Ma r

sel lis v . Th a lh imer, 2 Pa ige , 35. H a rper v . A rch er , ubi supra .

4 Ken t . Com . 249, n . (b) . And th is quest ion would not be disposed
of by cit ing th ose ca ses wh ere equ ity h as recogn ized th e in fa n t pro
vision a lly wh i le st ill a live en ven tre. Lutterel

’

s ca se , sta ted in
H a le v. Ha le, Prec. Ch . 50. Wa llis v. Hodson , 2 Atk. 1 14 , 1 17.
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See Musgrave v . P a rry, 2 Vern . 710 . And perh aps not by sh owing
th a t such a n in fa n t w a s with in th e protect ion of t h e crim in a l la w .

Com pa re 2 Savigny , System des h eutigen Roemisch en Rech ts ,
Beylage I I I .
Th e Pub . Sts. c . 207 , s. 9 (St . 1845 , c . 27, seem in gly suggested

by Common w ea lth v . P a rker , ubi supra ) pun ish un lawful a t tempts
to procure m isca rriage , a cts wh ich o f course h ave th e dea t h of t h e

ch ild for th eir immed ia te object ; a nd wh i le th ey grea t ly in crea se
th e severi ty of th e pun ish m en t i f th e wom a n d ies in con sequen ce
of t h e a ttem pt , th ey m a ke n o correspond in g d ist in ct ion i f th e
ch ild d ies, even a fter leaving th e womb . Th is sta tute seem s

to us to sh a ke th e founda t ion of t h e a rgumen t drawn from t h e

cr im in a l la w , a nd n o oth er occurs to us wh ich h a s not been dea lt
w it h .

Ta king a l l th e foregoing con sidera t ions in to a ccoun t , a nd furt h er ,
th a t , a s th e un born ch ild w a s a pa rt of t h e moth er a t th e t ime of

th e in jury , a ny dam age to it wh ich w a s n ot too remote to be

recovered for a t a l l w a s recovera ble by h er , w e th in k it clea r th a t

th e sta tute sued upon does n ot em bra ce t h e pla in t iff ’s in testa te
w ith in its meanin g .

2. C IVIL DEATH 1

BLACK STONE , COMME NTARIE S , I , 132.

Th ese righ ts of l ife a nd member ca n on ly be determined by t h e
dea th of th e person ; wh ich w a s former ly a ccoun ted to be eith er a

civil or n a tura l dea th . Th e c ivi l dea th comm en ced ,
i f a ny m a n

w a s banish ed or a bjured th e rea lm by th e process of th e comm on

la w , or en tered in to rel igion ; th a t is , wen t in to a m on a stery , a nd

becam e th ere a m on k professed : in wh ich ca se h e w a s a bsolutely dead
in la w , a nd h is n ext h eir sh ould h ave h is est a te . For such ba n ish ed
m a n w a s en t irely cut off from society : a nd such a mon k , upon
h is profession , ren oun ced solem n ly a l l secula r con cern s : a nd besides,
a s th e popish clergy cla im ed a n exem pt ion from t h e dut ies of civil
l i fe a n d t h e comm a nds o f t h e tempora l m agistra te , th e gen ius of

th e En glish laws would not su ffer t h ose persons to en joy t h e ben efits
of society w h o secluded t h em selves from it a nd refused to subm it
to its regula t ions. A monk w a s th erefore coun ted civiliter mortuus,

1 Compa re capitis deminutio in Roma n La w . Moyle
,
I nst itutes of Just in ia n ,

Excursus I ; Muirh ea d , H istorica l I n troduct ion to t h e Priva te La w of Rome,

§ 29 ; Sohm , I nst itutes of Rom a n La w (Ledlie
’

s t ra n sla t ion ) 2 ed .
, § 35.
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a nd wh en h e en tered in to rel igion m igh t , l ike oth er dyin g m en ,

m ake h is testamen t a nd executors ; or i f h e m ade n one , t h e ord in a ry
m igh t gra n t a dmin istra t ion to h is n ext of kin , a s i f h e were a ctua l ly
dead in testa te . An d such executors a nd adm in istra tors h ad th e

sam e power , a nd m igh t br in g t h e same a ct ions for debts due to t h e
religious , a nd were lia ble to t h e same a ct ion s for th ose due from
h im , a s i f h e were n a tura l ly decea sed . Nay , so fa r h a s t h is pr in
cip le been ca rried , t h a t wh en one w a s bound in a bond to a n a bbot
a nd h is successors, a nd a fterwa rds m ade h is executors , a nd pro

fessed h im self a m on k of th e sam e abbey , a nd in process of t ime w a s

h im sel f m ade a bbot th ereo f ; h ere th e la w gave h im , in t h e ca pa city
of a bbot , a n a ct ion of debt a ga in st h is ow n executors to recover
th e m on ey due . I n sh ort , a m on k or rel igious w a s so effectua l ly
dead in la w , t h a t a lea se m ade even to a t h ird person , dur ing t h e
l ife (genera lly) of on e w h o a fterw a rds becam e a m on k , determ ined
by such h is en try in to rel igion ; for wh ich rea son lea ses , a nd ot h er

conveya n ces for life , were usua l ly m ade to h ave a n d to h old for

t h e term of one
’

s n a tura l l ife . Bu t , even in th e t im es of popery ,
t h e la w of Engla nd took n o cogn iza n ce of pro fession in a n y foreign
coun try , beca use th e fa ct cou ld n ot be tr ied in our cour ts ; a nd

t h erefore , sin ce th e Reform a t ion , t h is d isa bil ity is h eld to be a bo l
ish ed : a s is a lso th e d isa bil ity of ba n ish m en t , con sequen t upon
a bjura tion , by Sta tute 21 Jac . I , c . 28.

T OWN OF BALT IMORE V. TOWN OF CHESTER , Suprem e Court o f
Verm on t (53Vt .

Vea zey , J. : Th e term civil dea th , a s used in t h e books , seemed

to involve , first , a tot a l ext in ct ion o f t h e civil r igh ts a nd rela t ion s
of th e pa rty , so t h a t h e cou ld n eith er t a ke n or h old proper ty , bu t h is

esta te pa ssed to h is h eirs a s t h ough h e were rea l ly dead , or w a s

for feited to t h e crown ; a nd of t h is kind were t h e ca ses of m onks
professed , a nd a bjura t ion of t h e rea lm . Second , a n in

ca pa city to h o ld property , or to sue in t h e king
’

s courts a ttended

wit h forfeiture of th e esta te a nd corrupt ion of blood ; a nd th e kin g
took t h e property to t h e exclusion of t h e h eirs.

Th ere were ca ses in t h e Engl ish la w wh ere th e pa rty w a s sen

ten ced to perpetua l im pr isonm en t or perpetua l ba n ish men t for a n

o ffen se n ot a t tended w ith forfeiture of h is est a te. An d it

would seem th a t perpetua l im prisonm en t or perpetua l ba n ish m en t ,

with out forfeiture of th e esta te , did n ot in Englan d produce civi l
dea th .
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potesta s a nd ma n us ; 4 . coverture ; 5 . cel iba cy ; 6. m en ta l defect ; 7.

bod ily defect ; 8. ra nk , ca ste , a nd o fficia l posit ion ; 9. ra ce a nd

color ; 10 . slavery ; 1 1 . profession ; 12. civi l dea th ; 13 . il legiti

m a cy ; 14 . h eresy ; 15 . foreign n a t ion a lity ; 16. h ost i le n a t ion a l ity .

A ll o f t h e fa cts in cluded in th is l ist , wh ich m igh t be extended , h ave
been h eld , a t one t ime or a noth er , to differen t ia te t h e lega l posit ion
Of persons a ffected by th em from th a t of person s of th e n orm a l type .

Th ere a re t h ree d ist inct quest ion s in t h is con nect ion : (1 ) capacity for lega l
t ra n sa ct ion s

,
t h a t is, for a cts in tended to produce lega l con sequences to wh ich t h e

la w wi ll a t ta ch t h e in tended con sequences ; (2) ca pa city for torts (a cts involving
civil l ia bility for breach es of r igh ts in rem ) ; (3) ca pa c ity for crimes (brea ch es of

absolute dut ies involving pena l con sequen ces) . Ca pacity for r igh ts is a lso , in

modern la w
, a wh ol ly d ist inct quest ion .

4 . INFANCY 1

BLACKSTONE , COMMENTAR IE S , I , 464 .

3 . In fa n ts h ave va rious privi leges , a nd va r ious d isa bil it ies : but
t h eir very d isa bi lit ies a re pr ivileges ; in order to secure t h em from
h urt in g t h em selves by t h eir ow n im providen t a cts. An in fa n t ca n
n ot be sued but under th e protect ion , a nd join in g t h e n am e , o f h is

gua rd ia n ; for h e is to defend h im a ga in st a l l a t ta cks a s well by la w
a s oth erw ise : but h e m ay sue eith er by h is gua rd ia n , or proch ein
amy , h is n ext fr ien d w h o is n ot h is gua rd ia n . Th is proch ein amy

m ay be a ny person w h o wi l l underta ke t h e in fa n t ’

s ca use , a nd it

frequen t ly h appen s, t h a t a n in fa n t , by h is proch ein amy , in st itu tes
a su it in equ ity a ga in st a fra udu len t gua rd ia n . I n crim in a l cases
a n in fa n t o f t h e a ge o f fourteen yea rs m ay be ca pit a l ly pun ish ed for
a ny ca pit a l o ffen ce : but under t h e a ge of seven h e ca n n ot . Th e

period between seven a nd fourteen is subject to m uch un cert a in ty :
for t h e in fa n t sh a l l , gen era l ly spea kin g , be judged prima f a cie in n o
cen t ; yet if h e w a s doli capax, a nd cou ld d iscern between good a nd

evil a t th e t im e of t h e offense comm itted , h e m ay be con victed a n d

undergo judgm en t a nd execut ion of dea th , th ough h e h a t h n ot a t

t a in ed to yea rs o f puberty or d iscret ion . And Sir Ma t t h ew Ha le

gives us tw o in sta n ces, on e o f a girl o f t h irteen , w h o w a s burn ed
for ki l l in g h er m istress ; a n ot h er of a boy st i l l youn ger , t h a t h ad
ki l led h is compa n ion , a nd h id h im self , w h o w a s h a n ged ; for it

appea red by h is h idin g th a t h e knew h e h a d don e w rong , a nd cou ld

1 See Ma ck
,
Th e Juven ile Court , 23 Ha rva rd La w Rev. 104.
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d iscern between good and evi l : a n d in such ca ses t h e m axim o f law

is , t h a t m a litia supplet a eta tem . So a lso in m uch m ore m odern

t im es , a boy of ten yea rs o ld , w h o w a s gui lty of a h einous m urder ,

w a s h eld a proper subject for ca pita l pun ish men t , by th e Opin ion o f

a l l th e judges.

With rega rd to esta tes and civil property , a n in fan t h a th m a n y
pr ivileges , wh ich wil l be bet ter understood wh en w e com e to t rea t

more pa rt icula r ly of th ose m a t ters : but t h ism ay be sa id in gen era l ,
t h a t a n in fa n t sh a l l lose n oth ing by n on -cla im , or n eglect of dem a nd

in g h is r igh t ; n or sh a ll a ny ot h er la ch es or n egl igen ce be im puted
to a n in fa n t , except in some very pa rt icula r ca ses.

I t is genera l ly true , th a t a n in fa n t ca n n eith er a lien h is la nds , nor
do a ny lega l a ct , n or m a ke a deed , n or indeed a ny m an n er o f con

t ra ct t h a t w i l l bind h im . But st il l to a l l th ese rules th ere a re some

except ion s: pa rt of wh ich were just n ow men t ioned in reckon ing
up t h e d iff eren t capa cit ies wh ich th ey a ssume a t differen t a ges : a nd

t h ere a re oth ers, a few of wh ich it m ay n ot be improper to recite
a s a gen era l specimen of t h e wh o le . And first , it is true , th a t in
fa n t s ca n n ot a l ien th eir est a tes : but in fan t trustees or m ortga gees ,

a re en a bled to convey , under t h e d irect ion of t h e cour t of ch a n cery
or exch equer , or ot h er courts of equ ity , th e esta tes t h ey h o ld in
t rust or mortgage , to such person a s th e court sh a l l appoin t . Also it
is gen era l ly true, th a t an in fan t ca n do n o lega l act . An in fa n t
m ay a lso purch ase la nds, but h is purch a se is in complete : for

“

wh en
h e com es to age, h e m ay eit h er a gree or d isagree to it , a s h e t h in ks

pruden t or proper , with out a l legin g a ny rea son ; a nd so m ay h is

h eirs a fter h im , i f h e d ies wit h out h a vin g completed h is a gr eem en t .

I t is , furth er , genera l ly true t h a t a n in fa n t , under twen ty—on e , ca n

m a ke n o deed but wh a t is a fterwa rds voida ble : yet in some ca ses
h e m ay bind h imself appren t ice by deed in den ted or inden tures,
for seven years ; a nd h e m ay by deed or will appoin t a gua rd ia n to
h is ch i ldren , i f h e h a s a ny . La st ly , it is genera lly true t h a t a n

in fa n t ca n m ake n o ot h er con tra ct t h a t will bind h im : yet h e m ay

bind h im self to pay for h is n ecessa ry m ea t , dr in k , a ppa rel , ph ysic ,
a nd o th er n ecessa ries ; and l ikewise for h is good tea ch in g a nd

in st ru ct ion wh ereby h e m ay profit h im self a fterwa rds. An d t h us

m uch , a t presen t , for t h e pr ivileges a nd d isabil it ies of in fan ts.

SNELL , PR INC IPLES OF EQUITY , ch a p . 22 , § 4.

Th e origin of t h e jurisd ict ion of th e Court of Ch a n cery over
in fan ts h a s been a m a tter o f m uch jur id ica l d iscussion . Th e bet ter
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opin ion seem s to be , th a t th is jur isd ict ion h a s its just a nd r igh t fu l
founda t ion in t h e preroga t ive of t h e Crown , flowin g from its gen era l

power a nd du ty a s pa ren s pa trice, to protect t h ose w h o h ave n o

oth er lawfu l protector . Pa rt a kin g , a s it does, more of th e n a ture of

a jud icia l adm in istra t ion of r igh ts a nd dut ies , in f oro con scien tice t h a n
of str ict execut ive a ut h or ity , it would n a tura l ly fol low , ea ra tion e, t h a t

it sh ould be exercised in th e Court of Ch a n cery , a s a bra n ch of th e

genera l jurisd ict ion or igin a l ly con fided a nd delega ted to th a t court .
I f a bi ll be filed or a ct ion comm en ced rela t ive to a n in fa n t ’

s

esta te or person , th e court a cqu ires jurisd ict ion , a nd th e in fa n t ,
wh eth er pla in t iff or defenda n t , a nd even dur in g t h e l i fe of its

fa th er , or of its testam en ta ry gua rdia n , imm edia tely becomes a

wa rd of t h e court .

Th e Court of Ch a n cery wil l a ppo in t a suitable gua rd ia n to a n

in fa n t wh ere t h ere is n on e oth er , or n one oth er w h o wi ll or ca n a ct ;

but , a s a genera l ru le , it wi l l n ot do so un less wh ere t h e in fa n t h a s
property , a lt h ough it m ay do so under except ion a l circum sta n ces.

I t is n ot , h owever ,
”
a s observed by Lord Eldon , from a n y wa n t

of jur isd ict ion th a t it does n ot a ct wh ere it h a s n o property of a n

in fa n t , but from a wan t of th e m ean s to exercise its jur isd ict ion ,

beca use th e court can n ot t a ke on itself t h e m a in ten a n ce of a l l th e

ch ildren in th e kin gdom . I t ca n exercise t h is jur isd ict ion usefu l ly
a nd pra ct ica l ly on ly wh ere it h a s th e m ea n s of do in g so t h a t is

to say , by its h avin g t h e m ea n s of applyin g property for t h e use

a nd m a in ten a n ce o f t h e in fa n t .

I n genera l , pa ren ts a re in trusted with th e custody a nd educa t ion
of t h eir ch i ldren , on t h e n a tura l presumpt ion t h a t t h e ch ildren wil l ,
by t h eir pa ren ts, be proper ly trea ted , a nd due ca re be t a ken o f th eir
educa t ion , m ora ls a nd rel igion ; but i f t h e court h a s rea son a ble

grounds for bel ieving t h a t t h e ch ildren wou ld not be proper ly
trea ted , it would in terfere even wit h pa ren ts , upon th e pr in ciple
th a t preven t ing just ice is prefera ble to pun ish in g just ice .

”
But

th e cour t requ ires a st rong ca se to bem a de out before it wil l in ter fere
with a fa t h er ’

s gua rd ia n sh ip . Accord in gly , wh ere t h e fa t h er is
in solven t , or h is ch a ra cter a nd conduct a re such as a re l ikely to
con t am in a te t h e mora ls o f h is ch ildren , or w h ere h e is enda n gerin g
th eir property or n eglect in g t h eir educa t ion , or is guilty of il l

trea tmen t a nd cruelty to th em , it is n ot a m a tter of course to t ake
th e fa th er

’

s gua rd ia nsh ip away , but i f t h e dan ger to t h e ch ildren
is proxim a te a nd ser ious , t h en t h e custody of th e ch ildren wil l be
comm it ted to a person to act a s gua rdia n .
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to h is wife by wil l ; for th a t ca n n ot t a ke effec t t il l th e covert ure is

determ in ed by h is dea t h . Th e h usba nd is bound to provide h is wife
with n ecessa r ies by la w , a s m uch a s h im self ; a nd , i f sh e con tra cts

debts for th em , h e is obl iged to pay th em ; but for an yt h in g besides
necessa r ies h e is n ot ch a rgea ble. Also if a w ife elopes, a nd l ives
wit h a n oth er m a n , t h e h usba nd is n ot ch a rgea ble even for n eces

sa ries ; a t lea st if th e person w h o furn ish es th em is su fficien t ly
a pprised o f h er elopem en t . I f th e wife be indebted before m a r

ria ge , th e h usba nd is bound a fterw a rds to pay t h e debt ; for h e h a s
adopted h er a nd h er circum st a n ces togeth er . I f th e wife be in jured
in h er person or h er property , sh e ca n br in g n o a ct ion for redress

with out h er h usba nd ’

s con curren ce , a n d in h is n am e , a s wel l a s h er
ow n : n eit h er ca n sh e be sued with out m a kin g t h e h usba n d a defend
a n t . Th ere is in deed on e ca se wh ere t h e wife sh a l l sue a nd be

sued a s a f eme sole, viz . wh ere th e h usban d h a s a bjured th e rea lm ,

or is ba n ish ed , for th en h e is dead in la w ; a n d , th e h usba nd being
t h us d isa bled to sue for or defend th e wife , it would be most un

rea son a ble if sh e h ad n o rem edy , or cou ld m a ke n o defen se a t a l l .

I n cr im in a l prosecut ion s , it is true , th e wife m ay be in d icted a nd

pun ish ed sepa ra tely ; for t h e un ion is on ly a civil un ion . But in

tria ls of a ny sort th ey a re n ot a llowed to bewitn esses for , or a ga in st ,
ea ch ot h er : pa rt ly beca use it is im possible t h eir test imony Sh ou ld

be in d i fferen t , but prin cipa l ly beca use of th e un ion of person ; a nd

t h erefore , if th ey were adm it ted to be witn esses for ea ch oth er ,

t h ey wou ld con trad ict on e m a xim o f la w ,

“
n emo in propria causa

testis esse debet;
”
a nd i f a ga in st ea ch ot h er , t h ey wou ld con t ra d ict

a n ot h er m a xim ,

”
n emo ten etur seipsum a ccusa re.

”
But wh ere t h e

o ffen se is d irect ly a ga in st t h e person of t h e wi fe , t h is rule h a s been
usu a l ly d ispen sed with ; a n d t h erefore , by st a tut e 3 Hen . VI I . c . 2 ,

in ca se a wom a n be forcibly t a ken away , a n d m a rr ied , sh e m ay be

a witness a ga in st such h er h usba nd , in order to convict h im o f

felon y . For in t h is ca se Sh e ca n with n o propr iety be reckoned h is
wife : because a m a in in gred ien t , h er con sen t , w a s wa n t in g to th e

con t ra ct : a nd a lso t h ere is a n ot h er m a xim of la w , t h a t n o m a n sh a l l

t a ke adva n ta ge of h is ow n wron g ; wh ich t h e ravish er h ere wou ld do ,

i f , by forcibly m a rrying a wom a n , h e could preven t h er from bein g
a witn ess w h o is perh a ps t h e on ly witn ess to th a t very fa ct .

I n t h e civil la w t h e h usba nd a nd th e wife a re con sidered a s t w o

d ist in ct person s , a nd m a y h ave sepa ra te esta tes, con tra cts , debts,
a nd in jur ies ; a n d t h erefore , in our ecclesia st ica l courts , a wom a n

m a y sue a nd be sued with out h er h usba nd .
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But th ough our law in genera l con siders m a n a n d wife a s one

person , yet th ere a re some in st an ces in wh ich sh e is sepa ra tely con
sidered ; a s in fer ior to h im , a nd a ct ing by h is compu lsion . An d

th erefore a l l deeds executed a nd a cts done by h er , dur in g h er cover
ture , a re void ; except it be a fin e or t h e l ike m a t ter of record , in

wh ich ca se sh e must be so lely an d secret ly exam ined , to lea rn i f h er
a ct be vo lun t a ry . Sh e ca n n ot by wi l l devise la nds to h er h usband ,

un less under specia l circum st a n ces ; for a t th e t ime of m a kin g it
sh e is supposed to be un der h is coercion . An d in some felon ies , a nd
ot h er in fer ior cr im es , comm it ted by h er , th rough con stra in t of h er

h usba nd , th e la w excuses h er : but t h is exten ds n ot to t rea son or

m urder .

Th e h usba nd a lso , by th e o ld la w , m igh t give h is wife modera te

correct ion . For a s h e is to a n swer for h er m isbeh avior , t h e la w
t h ough t it rea son ab le to in trust h im wit h t h is power of restra in in g
h er , by dom est ic ch a st isem en t , in t h e same modera t ion t h a t a m a n

is a l lowed to correct h is a ppren t ices or ch i ldren ; for wh om t h e

m a ster or pa ren t is a lso l ia ble , in som e ca ses , to a n swer . But t h is
power of correct ion w a s con fin ed wit h in rea son a ble boun ds , a nd t h e
h usba n d w a s proh ibited from usin g an y violen ce to h is wife , a l iter

quam ad virum , ex ca usa regimin is et ca stiga tion is uxoris suda, licite

et ra tion a biliter pertin et. Th e civi l la w gave t h e h usba n d th e sam e ,

or a la rger , a uth ority over h is wife : a l lowin g h im , for som e m is

dem ea n ors , fl agel lis et f ustibus a criter verbera re uxorem ; for ot h ers ,

on ly m odicam ca stiga tion em a dh ibere. But wit h us , in t h e po liter

reign o f Ch a r les th e Secon d , t h is power of correct ion bega n to be

doubted ; a n d a wife m ay n ow h ave security of t h e pea ce a ga in st

h er h usba n d or , in return , a h usba nd a ga in st h is wife . Yet th e

lower ra n k of people , w h o were a lways fon d of th e o ld comm on

la w , st il l cla im a n d exert th eir a n cien t privilege : a nd th e courts o f

la w wi l l st i l l perm it a h usba nd to restra in a wife of h er l iberty , in

ca se of a n y gross m isbeh avior .

D ICEY , LAW AND OPINION I N ENGLAND , 373
— 381 .

I n 1800 t h e Court of Ch a n cery h ad been en ga ged for cen tur ies in

t h e endeavor to m a ke it possible for a m a rried woma n to h old prop
erty in dependen t ly of h er h usba n d , a nd to exert over th is property
th e r igh ts wh ich cou ld be exercised by a m an or a n unm a rried
wom a n . Let it , h owever , be n oted , th a t th e a im o f th e Court of

Ch a n cery h a d t h rough out been n ot so m uch to in crea se t h e

property r igh ts of m a rried women gen era lly a s to en a ble a person
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(e.g. a fa th er) w h o gave to , or set t led property on a wom an , to

en sure t h a t sh e , even th ough m a rr ied , sh ou ld possess it a s h er ow n ,

a n d be a b le to dea l with it sepa ra tely from , a n d indepen den t ly of ,

h er h usba n d , w h o , be it added , w a s, in th e View of equ ity lawyers,
t h e

“
en em y” a ga in st wh ose exorbit a n t common -la w r igh ts t h e

Court of Ch an cery waged con st a n t w a r . By th e ea rly pa rt of th e
n in eteen th cen tury , a nd cert a in ly before an y of t h e Ma rried
Wom en

’

s Property Acts , 1870— 1893 , cam e in to opera t ion , th e Court
of Ch a n cery h ad completely a ch ieved its object . A lon g course of

jud icia l legisla t ion h ad a t la st given to a wom an , over property
set t led for h er sepa ra te use , n ea r ly a l l th e r igh ts , a nd a good dea l

m ore t h a n t h e protect ion ,
possessed in respect of an y property by

a m a n or a f eme sole. Th is success w a s a ch ieved , a fter th e m a n n er

of t h e best judge-m ade la w ,
by th e system a t ic a n d in gen ious de

velopm en t of one sim ple pr in ciple n amely , th e pr in ciple th a t ,

even t h ough a person m igh t n ot be a ble to h old property o f h is ow n ,

it m igh t be h eld for h is ben efit by a trustee wh ose so le duty it w a s

to ca rry out t h e term s of t h e trust . Hen ce , a s rega rds th e property
o f m a rr ied women , t h e fol lowin g r esu lt s , wh ich were a tta ined on ly
by degrees.

Property given to a trustee for th e sepa ra te use of a wom a n ,

wh et h er before or a fter m a rriage , is h er sepa ra te property th a t

is , it is property wh ich does n ot in a n y w ay belon g to th e h usba nd .

A t comm on la w indeed it is t h e property of t h e t rustee , but it is

property wh ich h e is bound in equ ity to dea l wit h a ccord ing to th e
term s o f t h e trust , a nd th erefore in a ccorda n ce with t h e wish es or

d irect ion s of t h e wom an . Here w e h ave con st ituted th e “
sepa ra te

property ,

”
or th e

“

sepa ra te esta te” of a m a rr ied wom a n .

I f , a s m igh t h appen , property w a s given to or set t led upon a

wom a n for h er sepa ra te use , but n o trustee were appoin ted , th en

t h e Cour t o f Ch a n cery furt h er establ ish ed th a t th e h usba nd h im
sel f , just beca use h e w a s a t common la w th e lega l owner of th e

property , m ust h o ld it a s trustee for h is wife . I t w a s st il l h er
sepa ra te property , a nd h e w a s bound to dea l wit h it in a ccorda n ce
wit h t h e term s o f t h e trust , i .e. a s property set t led upon or given
to h er for h er sepa ra te use . Th e Cour t o f Ch a n cery h avin g t h us
crea ted sepa ra te property for a m a rried wom a n ,

by degrees worked
out to its ful l result t h e idea t h a t a trustee must dea l with th e

property of a m a rried wom a n in a ccorda n ce with h er d irect ion s.

Th us t h e Court gave h er t h e power to give away or sel l h er sepa ra te
property , a s a lso to leave it to wh om soever sh e wish ed by wi ll , a nd
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w h o wish es to understa nd th e w ay in w h ich equity h a s told upon
t h e form a nd substa n ce of th e Ma rr ied Wom en

’

s Property Acts,
1870— 1893) t h a t t h e process of jud icia l legisla t ion wh ich gave to

a m a rr ied wom a n a sepa ra te esta te , led to som e very sin gu la r
results. Th ree exam ples will m a ke pla in my m ea n ing .

First . Th e restra in t on a n t icipa t ion wh ich today , n o less th a n

before 1870 , is con sta n t ly to be foun d in m a rr ia ge set t lem en ts, h a s

(a s a lready po in ted out ) given to a m a rr ied wom a n a str ict ly
a n om a lous kin d of protect ion .

Secon d ly . Equ ity , wh ilst con ferr ing upon a m a rr ied wom a n t h e

power to d ispose of h er sepa ra te property by wil l , gave h er n o

test am en ta ry ca pa city wit h respect to a ny property wh ich w a s n ot

in tech n ica l str ictn ess sepa ra te property .

Th ird ly . Equ ity n ever in str ictn ess gave a m a rr ied wom a n con

tra ctua l capa city ; it n ever gave h er power to m a ke dur ing coverture
a con tra ct wh ich boun d h ersel f person a l ly . Wh a t it d id do w a s

t h is : it gave h er power to m a ke a con tra ct , e.g. in cur a debt , on
th e cred it of sepa ra te property wh ich belon ged to h er a t t h e t ime

wh en t h e debt w a s in cu rred , a nd it rendered such sepa ra te property
l ia ble to sa t isfy t h e debt . Hen ce t w o curious con sequen ces. Th e

con t ra ct of a m a rr ied wom a n , in t h e first p la ce , even t h ough in

ten ded to bind h er sepa ra te property , did n ot in equ ity bind a n y

property o f wh ich sh e w a s n ot possessed a t t h e m om en t wh en sh e

m ade t h e con t ra ct , e.g. in curred a debt . T h e con t ra ct of a m a rr ied
wom a n , in t h e second pla ce , i f m ade wh en sh e possessed n o sepa ra te
property , in n o w ay boun d a n y sepa ra te property , or indeed a ny

proper ty wh a tever of wh ich sh e m igh t subsequen t ly becom e

possessed .

I n spite , h owever , of th ese a n om a l ies , t h ere wou ld h ave been
l it t le to com pla in o f in t h e la w , wit h rega rd to t h e property o f

m a rr ied wom en , i f t h e Court of Ch a n cery h ad been a ble to supersede
t h e comm on la w a n d to exten d to a l l wom en on th eir m a rr ia ge t h e
pro tect ion wh ich t h e ru les o f equ ity provided for a n y wom a n wh ose
property w a s t h e subject of a m a rria ge set t lemen t . But t h e w ay
in wh ich equ ity w a s developed a s a body o f rules , wh ich in th eory
fo l lowed a nd supplem en ted t h e comm on la w , m ade such a t h orough
going reform , a s would h ave been involved in t h e supersed in g o f

th e comm on la w , a n im possibil ity . As rega rds a m a rr ied wom a n
’

s

proper ty t h e tw o system s o f comm on la w a nd of equ ity co -existed
side by side un con fused a nd unm ingled t il l t h e reform in troduced
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by t h e Ma rr ied Wom en
’

s Property Acts. Hence w a s crea ted in
pra ct ice a sin gu la r a nd proba bly un foreseen inequa l ity between
t h e posit ion of t h e r ich a n d t h e posit ion of t h e poor . A wom a n w h o

m a rr ied with a m a rr iage set t lem en t , th a t is , spea kin g broa dly ,

a lm ost every wom a n w h o belonged to t h e wea lt h y cla sses ,
reta in ed a s h er ow n a ny proper ty wh ich sh e possessed a t t h e t im e

of m a rr iage , or wh ich came to h er , or w a s a cqu ired by h er durin g
cover ture . Sh e w a s a lso , m ore genera l ly th an n ot , am ply protected
by t h e restra in t on a n t icipa t ion aga in st both h er ow n wea kn ess
a n d h er h usba n d

’

s extra vagan ce or rapa city . A wom a n , on t h e

ot h er h a n d , w h o m a rr ied wit h out a m a rr ia ge set t lem en t — t h a t

is
, spea king broa d ly , every wom a n belon gin g to th e less wea lth y

or t h e poorer cla sses w a s by h er m a rr ia ge deprived o f t h e wh o le
of h er in come , a nd in a l l proba bi l ity of t h e wh ole o f h er property .

Th e ea rn in gs a cqu ired by h er ow n la bor were n ot h er ow n
, but

belon ged to h er h usba nd . Th ere cam e , t h erefore , to be n ot in

t h eory but in fa ct one la w for th e r ich a nd a n ot h er for t h e poor .

Th e da ugh ters o f t h e r ich en joyed , for t h e m ost pa rt , t h e con

sidera te protect ion of equity , t h e da ugh ters of th e poor su ffered
un der t h e severity a nd in just ice o f t h e comm on la w .

NEWYORK DOME ST IC RELAT IONS LAW, 50 , 51 .

50 . Property , rea l or person a l , n ow own ed by a m a rried
wom a n , or h erea fter own ed by a wom a n a t t h e t im e of h er m a rr iage ,

or v uired by h er a s prescr ibed in th is ch apter , a n d t h e ren ts , issues ,
proceedsa nd profits t h ereo f , Sh a ll con t in ue to be h er so le a n d sepa ra te
property a s i f sh e were unm a rr ied , a nd sh a l l n ot be subject to h er
h usba n d ’

s con tro l or d isposa l n or l ia b le for h is debts.

51 . A m a rr ied wom a n h a s a l l t h e r igh ts in respect to property ,
rea l or person a l , a nd th e a cqu isit ion , use , en joym en t a nd d isposit ion
th ereof , a nd to m a ke con tra cts in respect t h ereto with a n y person ,

in clud in g h er h usba nd , a nd to ca rry on a ny busin ess , t rade or

occupa t ion , a n d to exercise a l l powers a nd en joy a l l r igh ts in respect
th ereto a n d in respect to h er con tra ct s, a nd be l ia ble on such con

tra cts , a s ii sh e were unm a rr ied ; but a h usba n d a n d wife ca n n ot

con tra ct to a lter or d issolve t h e m a rria ge or to relieve t h e h usba nd
from h is l ia bi lity to support h is wife . All sum s t h a t m ay be

recovered in a ct ion s or specia l proceed in gs by a m a rried wom a n

to recover dam ages to h er person , esta te or ch a ra cter sh a l l be t h e

sepa ra te property of th e wife . Judgm en t for or a ga in st a m a rried
w om a n , m ay be ren dered a nd en forced , in a court of record , or n ot
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of record , a s i f sh e w a s single. A m a rried wom a n m ay con fess a

judgm en t specified in sect ion on e t h ousa nd tw o h undred a nd

seven ty- t h ree of t h e code of civil procedure .

6. LUNACY , IDIOCY

BLACKSTONE ,
COMME NTAR IE S , I , 304 .

A lun a t ic , or n on compos men tis , is one w h o h a th h ad understa nd

in g but by disea se , gr ief , or ot h er a cciden t , h a th lost th e use of

h is rea son . A lun a t ic is indeed proper ly on e t h a t h a t h lucid in ter
va ls , som et im es en joyin g h is sen ses , a nd som et im es n ot , a nd th a t

frequen t ly depen d in g upon th e ch a n ge of t h e m oon . But under th e

gen era l n am e o f n on compos m en tis (wh ich Sir Edwa rd Coke says
is t h e m ost lega l n am e) a re com pr ised n ot on ly luna t ics , but person s
under fren zies ; or w h o lose th eir in tel lect s by d isea se ; t h ose , th a t

grow dea f , dum b , a nd b l ind , n ot being born so ; or such , in sh ort , a s

a re judged by t h e court of ch a n cery in capa ble of con duct in g th eir
ow n a ffa irs. To th ese a lso , a s wel l a s id iots, th e kin g is gua rd ia n ,

but to a very d ifferen t purpose . For th e la w a lways im agin es th a t
t h ese a cciden ta l m isfortunes m ay be rem oved ; an d th erefore on ly
con st itutes t h e crown a trustee for t h e un fortun a te person s , to pro
teet t h eir property , a nd to a ccoun t to th em for a l l profit s received ,

i f
t h ey recover , or a fter t h eir decea se to th eir represen ta t ives. And

t h erefore it is decla red by th e sta tute 17 Edw . I I . c . 10 , th a t th e

kin g sh a ll provide for t h e custody a n d susten ta t ion of lun a t ics, a nd
preserve t h eir la n ds a n d t h e profits of t h em for t h eir use , wh en
th ey com e to t h eir r igh t m ind ; a nd t h e kin g sh a l l t a ke n oth in g to
h is ow n use ; a nd , i f t h e pa r t ies die in such esta te , t h e residue sh a ll

be d ist r ibu ted for t h eir sou ls by t h e advice o f th e ord in a ry , a nd Of
course (by th e subsequen t amen dm en ts O f t h e la w of adm in istra tion )
sh a ll n ow go to t h eir executors or a dm in istra tors.

On t h e first a t ta ck o i
'

lun a cy , or ot h er occa sion a l insa n ity , wh ile
t h ere m ay be h ope o f a speedy rest itut ion of rea son , it is usua l to

con fin e t h e un h appy objects in pr iva te custody un der t h e d irect ion
of t h eir n ea rest fr ien ds a nd rela t ion s ; a nd t h e legisla ture , to preven t
a l l a buses in ciden t to such pr iva te custody , h a t h t h ough t proper
to in terpose its a ut h or ity by sta tute 14 Geo . I I I . c . (con t in ued
by 19 Geo . I I I . c . for regu la t in g pr iva te m adh ouses. But

wh en t h e d isorder is grown perm an en t , a nd th e circum stan ces of

th e pa rty wi l l bea r such add it ion a l expen se , it is proper to a pply to
th e roya l a uth or ity to wa rran t a la st in g con finem en t .
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for t h ere is grea t differen ce between a m a n convicted a nd a t t a ined :
th ough t h ey a re frequen t ly , th rough in a ccura cy , con foun ded toget h er .

After convict ion on ly , a m a n is l iab le to non e o f t h ese d isa bi lit ies ;
for t h ere is st il l in con tem pla t ion of la w a possibi lity of h is inno
cen ce. Someth ing m ay be o ffered in a rrest of judgmen t ; t h e ind ict
m en t m ay be erroneous , wh ich will ren der h is gu ilt un cert a in , a nd

t h ereupon t h e presen t convict ion m ay be qua sh ed ; h e m a y obta in a

pa rdon , or be a l lowed th e benefit of clergy ; bot h wh ich suppose some

la ten t
'

spa rks of merit wh ich plead in exten ua t ion o f h is fau lt . But

wh en judgm en t is on ce pronoun ced , both la w a n d fa ct con spire to

prove h im completely gui lty ; a nd t h ere is n ot th e rem otest possi
bility left o f a n yt h in g to be sa id in h is favor . Upon judgmen t ,

t h erefore , of dea th , a n d n ot before , t h e a tta inder of a crim in a l com
m en ces ; or upon such circum sta n ces a s a re equ iva len t to judgmen t

of dea th ; a s judgmen t of out lawry on a ca pita l crim e pronounced
for a bscond in g or fleeing from just ice , wh ich t a cit ly con fesses th e

guilt . And th erefore , eith er upon judgmen t of out lawry , or of

dea t h , for t rea son or felon y , a m a n sh a l l be sa id to be a t t a in ted .

Th e con sequen ces of a t ta inder a re for feiture a n d corrupt ion of

blood .

An oth er immedia te con sequen ce of a t t a inder is t h e corrupt ion of

b lood , both upwa rds a nd downwa rds, so t h a t a n a t t a in ted person
ca n n eit h er in h er it la nds or ot h er h ered it am en ts from h is a n cestors,
n or reta in t h ose h e is a lrea dy in possession of , n or tra n sm it th em
by descen t to a ny h eir ; but th e same sh a ll esch ea t to t h e lord of

t h e fee , subject to t h e kin g
’

s superior r igh t of for feiture : a nd t h e

person a t t a in ted sh a ll a lso obstruct a l l descen ts to h is posterity ,

wh erever t h ey a re obliged to derive a t it le t h rough h im to a remoter

a n cestor .

[Forfeiture a nd corrupt ion of b lood a re n ow a bol ish ed ]

8. ALIENAGE

KE NT , COMME NTARIE S , I I , 53 , 61 , 63 .

We proceed n ext to con sider t h e d isa bil it ies , r igh ts , a nd dut ies
of a l ien s.

1 ) Disabi l it ies of Al ien s. An a lien ca n n ot a cqu ire a t it le to
rea l property by descen t , or crea ted by ot h er m ere opera t ion of la w .

Th e la w gua e n ih il f rustra n ever ca sts th e freeh old upon a n a lien
h eir w h o ca n n ot keep it . Th is is a well—set t led ru le of t h e common
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law . Th e r igh t to rea l esta te by descen t is governed by th e mun ici

pa l la w of th e ind ividua l st a tes. Nor ca n a n a lien take a s ten a n t

by th e curtesy or in dower . I t is understood to be th e genera l rule ,

th a t even a n a tura l-born subject can not take by represen ta tion from
an a l ien , beca use th e a l ien h a s n o in h erita ble blood th rough wh ich
a t it le can be deduced . I f a n a l ien purch a se la nd , or i f la nd be
devised to h im , t h e gen era l rule is , th a t in t h ese ca ses h e m ay take
an d h o ld , un t il a n inquest of office h a s been h ad ; but upon h is dea th
th e la nd wou ld in stan t ly a nd of necessity (a s th e freeh old can not be
kept in abeya n ce) with out a ny in quest of Ofli ce , esch ea t a nd vest in
th esta te , beca use h e is in com peten t to t ra n sm it by h eredita rydescen t .

Th ough a n a l ien m ay purch a se la nd , or t a ke it by devise , yet h e is

exposed to th e dan ger of bein g d ivested o f th e fee , a nd of h aving
h is la nds forfeited to t h e sta te , upon a n in quest of o ffice found .

His t it le wil l be good a ga in st every person but th e sta te, a nd i f h e
dies before a ny such proceed in g be h ad , w e h ave seen th a t th e in

h er ita n ce ca n not descend , but esch ea ts , of course. I f th e a lien
sh ou ld undertake to sell to a cit izen , yet t h e preroga t ive righ t of

forfeiture is not ba rred by t h e a lien a t ion , a nd it must be taken to
be subject to th e righ t of th e govern m en t to seize th e la nd . His

conveyan ce is good a s a ga in st h im sel f , a nd h e m ay , by a fine, ba r

person s in revision a nd rem a inder , but th e t it le is st i l l voidable by
th e sovereign upon office found .

Alien s a re ca pable of a cqu ir in g , h old ing , a nd tran sm itt in g mov

a ble property , in like m a n n er a s our ow n cit izen s, and th ey can

bring su its for th e recovery a nd protect ion of th a t property. Th ey
m ay even take a mortgage upon rea l esta te by w ay of. security for

a debt , a nd th is I a ppreh end th ey m ay do with out a ny sta tutory
perm ission , for it h a s been t h e En gl ish la w from th e ea rly ages.

I t is a lso so h eld in
’

t h e Suprem e Court of th e Un ited Sta tes, a nd

th a t th e a lien creditor is en t it led to com e in to a court of equ ity to

h ave t h e mortgage foreclosed , a nd th e la nds sold for th e paymen t

of h is debt . Th e quest ion wh eth er t h e a l ien in such a ca se could

becomé a va lid purch a ser o f t h e mortgaged prem ises sold a t a uct ion

a t h is in stan ce , is left un touch ed ; a nd a s such privilege is not n ec

essary for h is security , a nd would be in con traven t ion of th e gen

era l policy of common la w , t h e bet ter Opin ion would seem to be

th a t h e cou ld not , in th a t w ay , with out specia l provision by sta tute ,
become th e perm an en t a nd a bsolute own er of th e fee.

Even a lien enem ies, residen t in t h e coun try , m ay sue a nd be sued

as in time of pea ce ; for protect ion to th eir person s and property is
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due and im pl ied from th e perm ission to th em to rem a in , with out
bein g ordered out of t h e coun t ry by th e Presiden t of t h e Un ited
St a tes. Th e lawful residen ce does , pro ha c vice, rel ieve th e a l ien
from t h e ch a ra cter of a n enemy , a nd en t it les h is person a nd property
to protect ion . Th e effec t of w a r upon th e r igh ts of a lien s w e need

n ot h ere d iscuss, a s it h a s been a lready con sidered in a former

pa rt of t h is course of lect ures, wh en trea t ing of th e law of n a t ions.

Dur in g th e residen ce of a lien s amongst us, th ey ow e a loca l
a l legian ce , a nd are equa lly bound with n a t ives to obey a l l genera l

laws for t h e m a in ten a n ce of pea ce a nd t h e preserva t ion o f order , a nd
wh ich do n ot rela te specia l ly to our ow n cit izen s. Th is is a prin
ciple of just ice a nd of publ ic sa fety un iversa l ly adopted ; a nd i f th ey
a re gui lty o f a ny il lega l a ct , or involved in d isputes wit h our cit i
zen s, or with ea ch oth er , th ey a re amen able to th e ordin a ry tribuna ls
of th e coun try.

9. JURISTIC PERSONS 1

GARE IS , SC IE NCE OF LAW (Kooourek
’

s tra n sla tion ) § 15.

Th ere a re , h owever , certa in en t it ies wh ich a re not h um a n beings
a nd wh ich st il l h ave in terests to wh ich t h e la w assigns lega l pro
tection . I n oth er words, lega l systems recogn ize th e possession of

r igh ts wh ich a re n ot in terests o f ind ividua l persons but of oth er

en t it ies, or a ggrega tes of person s or property .

I t is n ot n ecessa ry th a t lega l systems sh a l l crea te such in terests.

Th e idea ls a nd n ecessit ies of m a n kind recogn ize th em before th e

la w .

‘ Lega l order under certa in condit ion s invests such in terests
a s a re found to exist in fa ct with t h e protect ion necessa ry to tra ns
form such in terests in to lega l adva n tages. Th e en t it ies wh ose
preterh um a n in terests a re in such m a n ner protected a re ca lled
jur ist ic (fict it ious, a rt ificia l , or m ora l) person s in con t rad ist in ct ion
to n a tura l persons. Jur ist ic person s a re eith er a ggrega tes of persons

(un iversita tes person a rum ) or aggrega tes o f t h ings (un iversita tes
rerum) .

Priva te la w recogn izes t h e fol lowing cla sses of jurist ic persons
1 . Th e st a te , or t h e governin g socia l en t ity , in its priva te lega l

rela t ions. I n th is a spect th e dom in an t en t ity does n ot a uth orita

t ively represen t its in terests by virtue of its a t tr ibute of sovereign ty .

1 Gierke, Pol it ica l Th eor ies of t h e Midd le Age (Ma it la nd
’

s t ra n sla t ion ) , xviii
xl iii ; Ma rkby, Elements of La w , 131— 135 ; Sa lmond , Jurisprudence, 1 15

120.
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property , con tra ct in g debts a nd dut ies, a nd of en joying a va r iety
of civil a nd pol it ica l r igh ts. One of th e peculia r propert ies of a cor

pora t ion is t h e power of perpetua l succession ; for , in judgmen t

of la w , it is ca pa ble of indefin ite dura t ion . Th e r igh ts a nd privi
leges of t h e corpora t ion do n ot determ in e or va ry , upon t h e dea th
or ch a nge of a n y of t h e in d ividua l m em bers. Th ey con t in ue a s long
a s t h e corpora t ion endures.

I t is som et im es sa id t h a t a corpora t ion is a n immort a l a s wel l
a s a n invisible a nd in ta n gible being . But t h e immort a lity o f a

corpora t ion m ea n s on ly its capa city to t a ke in perpetua l succession
so lon g a s th e corpora t ion exists. I t is so fa r from being imm orta l ,

t h a t it is wel l known t h a t m ost of th e pr iva te corpora t ion s recen t ly
crea ted by sta tute a re l im ited in dura t ion to a few yea rs. Th ere

a re m a n y corpora te bod ies t h a t a re wit h out l im ita t ion , a nd , conse

quen t ly , capa ble o f con t in u ing so long a s a succession o f ind ividua l
m em bers o f t h e corpora t ion rem a in s a nd ca n be kept up .

Corpora t ion s a re d ivided in to a ggr ega te a nd sole . A corpora t ion
so le con sists o f a sin gle person , w h o is m ade a body corpora te a nd

pol it ic , in order to give h im some lega l ca pa cit ies a nd adva n tages ,
a n d especia l ly t h a t of perpetu ity , wh ich a s a n a tura l person ,

h e

can n ot h ave. A bish op , dea n , pa rson , a nd vica r a re given in th e

En gl ish books a s in st a n ces o f so le corpora t ion ; a nd t h ey a nd t h eir
successors in perpetu ity t a ke t h e corpora te property a nd pr ivileges ;
a n d t h e word

”
successors” is gen era l ly a s n ecessa ry for th e succes

sion o f property in a corpora t ion so le , a s t h e word
“
h eirs” is to

crea te a n esta te o f in h erita n ce in a pr iva te ind ividua l . A fee will
pa ss to a corpora t ion a ggrega te , wit h out t h e word

“
successors

”
in

t h e gra n t , beca use it is a body wh ich , in it s n a ture , is perpetua l ;
but , a s a gen era l ru le , a fee wi ll n ot pa ss to a corpora t ion sole ,

wit h out t h e word “
successors ,

”
a nd it wil l con t in ue for t h e l ife on ly

of t h e in dividua l cloth ed wit h t h e corpora te ch a ra cter . Th ere a re

very few po in ts o f corpora t ion la w a pp l ica b le to a corpora t ion so le.

An ot h er d ivision of corpora t ion s , by th e En gl ish la w , is in to
ecclesia st ica l a n d la y . Th e form er a re t h ose of wh ich t h e m embers
a re Spiritua l person s , a nd th e object o f t h e in st itut ion is a lso spir itua l .
With us th ey a re ca l led rel igious corpora t ion s. Th is is th e

descr ipt ion given to th em in th e st a tutes of New York , Oh io ,

a n d ot h er sta tes , provid in g gen era lly for th e in corpora t ion of

religious societ ies , in a n ea sy a n d popu la r m a n n er , a nd for t h e pur

pose Of m a n a gin g , wit h m ore fa cil ity a nd a dva n tage , t h e tempora l i
t ies belon gin g to t h e ch urch or con grega t ion . Lay corpora tion s a re
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aga in d ivided in to eleem osyn a ry a nd civil . An eleemosyn a ry cor

pora t ion is a priva te ch a r ity
,
con st ituted for t h e perpetua l d istri

bution of th e a lm s a nd boun ty of t h e foun der . I n th is cla ss a re

ran ked h ospita ls for t h e rel ief of poor , sick , a nd im poten t persons,
and col leges a nd a cadem ies est a b lish ed for th e promot ion of lea rn

ing a nd piety , and endowed wit h property , by public a nd pr iva te
don a t ion s. Civil corpora t ion s a re est a b l ish ed for a va r iety of pur
poses, a nd th ey a re eith er publ ic or priva te. Public corpora t ion s a re
such a s a re crea ted by t h e governm en t for pol it ica l purposes, a s
coun t ies, cit ies, town s, a n d vil lages ; th ey a re invested with sub

ord in a te legisla t ive powers , to be exercised for loca l purposes con

nected with th e publ ic good ; a n d such powers a re subject to t h e
con tro l of th e legisla ture of t h e st a te . T h ey m ay a lso be empowered
to ta ke or h old pr iva te property for m un icipa l uses ; a nd such prop
erty is in vested with th e secur ity of oth er pr iva te r igh ts. So cor

pora te fra n ch ises a t t a ch ed to publ ic corpora t ion s a re lega l esta tes
coupled with an in terest , a nd a re protected a s priva te property. I f
th e founda t ion be pr iva te , t h e corpora t ion is pr iva te , h owever ex

ten sive th e uses m ay be to wh ich it is devoted by th e founder , or by
th e n a ture of th e in stutut ion . A ba n k , crea ted by th e governmen t

for its ow n uses, an d wh ere t h e stock is exclusively owned by t h e

governm en t , is a public corpora t ion . So a h ospit a l crea ted a nd eu

dowed by t h e governm en t , for gen era l purposes, is a publ ic a nd n ot

a priva te ch ar ity. Bu t a ban k wh ose stock is owned by priva te
person s is a priva te corpora t ion , th ough its object a n d opera t ion s
pa rt a ke of a publ ic n a ture , a n d th ough t h e governmen t m ay h ave
become a pa rtn er in t h e a ssoc ia t ion by sh a r ing wit h th e corpora tors

in t h e stock . Th e sam e t h in g m ay be sa id of in sura n ce , can a l ,
bridge , turnpike , and ra ilroad com pa nies. Th e uses may , in a cer

ta in sen se , be ca l led public , but th e corpora t ion s a re pr iva te , equa l ly
a s if t h e fra n ch ises were vested in a sin gle person . A h ospita l
founded by a priva te ben efa ctor is , in po in t of la w , a pr iva te corpo

ra t ion ,

‘

th ough ded ica ted by its ch a rter to genera l ch arity . A
col lege , founded a nd endowed in t h e sam e m a nner , is a priva te
ch arity , th ough from its gen era l a nd ben eficen t objects it m ay

a cquire th e ch a ra cter of a publi c in st itut ion . I f th e uses of an

eleemosyn a ry corpora t ion be for gen era l ch a rity , yet such purposes
wi ll n ot

i

of th em selves con st itu te it a publ ic corpora t ion . Every
ch a rity wh ich is exten sive in its object m ay , in a certa in sense , be

ca lled a public ch a rity. Nor wi l l a m ere a ct of in corpora t ion ch a n ge

a ch a rity from a priva te to be a public one. Th e ch arter of th e
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crown , sa id Lord Ha rdwicke , ca n n ot m a ke a ch a r ity more or less

publ ic , but on ly m ore perm a n en t . I t is t h e exten siven ess of t h e

object th a t con st itutes it a publ ic ch a r ity . A ch a rity m ay be

pub lic , t h ough a dm in istered by a priva te corpora t ion . A devise to
th e poor of a pa r ish is a public ch a r ity . Th e ch a r ity of a lmost

every h ospita l is publ ic , wh i le t h e corpora t ion s a re pr iva te. To

h o ld a corpora t ion to be publ ic , because t h e ch a r ity w a s public ,
wou ld be to con foun d t h e popu la r with t h e str ict ly lega l sen se of

term s , a nd to ja r with t h e wh ole curren t of decision s sin ce t h e time
of Lord Coke .

I n En gla n d , corpora t ion s a re crea ted a nd exist by prescript ion ,

by roya l ch a rter , a nd by a ct of Pa r l iam en t . Wit h us th ey a re cre
a ted by a ut h or ity of t h e legisla ture , a n d n ot oth erwise . Th ere a re ,

h owever , severa l of t h e corpora t ion s n ow exist ing in t h is coun t ry ,
civil , religious, a nd eleemosyn a ry , wh ich owed t h eir or igin to th e

crown un der th e colony a dm in istra t ion . Th ose ch a rters gr a n ted
prior to th e Revolut ion were uph eld , either by express provision in
t h e con st itut ion s of t h e st a tes, or by genera l pr in ciples o f public
a n d common la w o f un iversa l recept ion ; a n d t h ey were preserved
from forfeiture by rea son of a ny n on user or m isuser of t h eir powers,
durin g d isorders wh ich necessa rily a t tended th e Revolut ion .
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wh ich m a ke it fa ir to h old th e pa rty t h ereto . I f one w a s forced or defrauded in to
a t ra n sa ct ion , or en tered in to it by m ista ke , t h ere is ground for a t ta cking it a s

beingvoidable.

1 . REPRESENTATION IN ACTS

HOLLAND , JUR ISPRUDENCE , Ch a p . 8 .

Most , but n ot a ll , jur ist ic a cts m ay in modern t im es be perform ed

t h rough a represen t a t ive . A represen ta t ive wh ose aut h or ity
exten ds on ly to t h e communica t ion of t h e wi l l of h is pr in cipa l is
a m ere m essen ger ,

“
n un tius.

” A represen t a t ive wh ose in struct ion s
a l low h im to exercise a n a ct of wil l on beh a l f of h is prin cipa l , to a ct
to som e exten t , a s it is sa id ,

“
a t h is ow n d iscret ion ,

”
is a n

”
Agen t .

”

His a ut h ority m ay be express or im pl ied , a nd h e m a y , in h is dea l ings
with t h ird pa rt ies, d isclose , or h e m ay n ot d isc lose , with d ifferen t
results , t h e fa ct t h a t h e is a ct in g on beh a lf of a n ot h er . Th e sca n ty
a nd gradua l adm ission of agen cy in Rom a n la w is a well -kn own
ch apter in th e h istory of th a t system . Th e ten den cy of m odern

t im es is towa rds th e fu l lest recogn it ion of t h e pr in ciples procla im ed

in t h e ca n on la w :
“potest guis per a lium quad potest f a cere

per seipsum
”

;
“

gm? f a cit per a lium est perin de a c sf j d eid i per

seipsum .

”

BLACKS TONE , COMME NTAR IE S , I , 429-432 .

As for th ose th ings wh ich a serva n t m ay do on beh a l f o f h is m a s

ter , t h ey seem a l l to proceed upon t h is pr in ciple , t h a t t h e m a ster is

a n swera ble for t h e a ct of h is serva n t , i f don e by h is comma nd ,

eit h er expressly given or im pl ied : n am gui f a cit per a lium , f a cit per

se. Th erefore , i f t h e serva n t comm it a trespass by th e comm a nd

or en coura gem en t of h is m a ster , t h e m a ster sh a ll be gu i lty of it :

t h ough t h e serva n t is n ot t h ereby excused , for h e is on ly to obey
h is m a ster in m a t ters t h a t a re h onest a n d lawfu l . I f a n in n keeper ’

s

serva n t s rob h is guests , t h e m a ster is bound to rest itu t ion : for as
th ere is a con fiden ce reposed in h im , t h a t h e wil l t ake ca re to provide
h on est serva n ts, h is n egligen ce is a kind of im plied con sen t to t h e
robbery ; n am , gm: n on proh ibit, cum proh ibere possit, j ubet. So

l ikewise i f t h e drawer a t a t avern sells a m a n bad win e ,
wh ereby h is

h ea lt h is in jured , h e m ay br in g a n a ct ion a ga in st t h e m a ster : for

a lth ough t h e m a ster did n ot expressly order t h e servan t to sel l it to

th a t person in pa rt icula r , yet h is perm itt in g h im to draw a nd sell

it a t a ll is implied ly a gen era l comm a n d .
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I n t h e same m a n ner , wh a tever a serva n t is perm it ted to do in
t h e usua l course of h is business , is equ iva len t to a genera l comm a nd .

I f I pay money to a ba nker ’

s serva n t , t h e ba n ker is a nswera ble for
it : i f I pay it to a clergym a n

’

s or a ph ysicia n ’

s serva n t , wh ose
usua l business it is n ot to receive m on ey for h is m a ster , a n d h e

em bezzles it , I must pay it over a gain . I f a stewa rd lets a lea se o f a

fa rm , with out th e owner
’

s kn owledge , t h e owner must stand to t h e

ba rga in ; for t h is is th e stewa rd 's busin ess. A wife, a friend , a

rela t ion , th a t use to tran sa ct busin ess for a m a n , a requoad h oc h is ser

va n ts ; an d th e pr in cipa l m ust a n swer for th eir conduct : for t h e
la w im pl ies, t h a t t h ey a ct under a genera l comm and ; and wit h out
such a doct r in e a s th is n o m utua l in tercourse between m a n a nd m a n

could subsist with a ny tolera ble convenien ce. I f I usua l ly dea l
with a tradesm a n by myself , or con st a n t ly pay h im ready m oney ,
I am n ot a n swera ble for wh a t my serva n t t akes up upon t rust ; for
h ere is n o impl ied order to th e t radesm a n to trust my serva n t ; but
i f I usua l ly sen d h im upon t rust , or som et im es on t rust and som e

t im es with ready m oney , I am a n swera ble for a ll h e takes Up , for

t h e tradesm a n can not possibly d ist ingu ish wh en h e comes by m y
order , a nd wh en upon h is ow n a ut h ority .

I f a serva n t , la st ly , by h is n egl igen ce does any dam age to a

stra n ger , th e m aster sh a l l a n swer for h is n eglect : i f a sm ith ’

s ser

va n t lam es a h orse wh ile h e is sh oein g h im , an a ct ion l ies a ga in st
th e m a ster , a nd n ot a ga in st t h e serva n t . But in th ese ca ses t h e
d am age must be done wh ile h e is a ctua l ly employed in th e m a ster

’

s

service ; oth erw ise th e serva n t sh a l l a n swer for h is ow n m isbeh avior .

A m aster is, la st ly , ch a rgea ble if a ny of h is fam ily la yeth
or ca steth a ny th ing out of h is h ouse in to th e street or common

h igh way , to th e dam age of a ny ind ividua l , or t h e common n uisa n ce

of h is m a jesty ’

s l iege people : for t h e m a ster h a th t h e superin tend ~

en ce a nd ch a rge of a l l h is h ouseh old . And th is a lso a gr ees with th e

civi l la w ; wh ich h olds t h a t t h e pa ter f amilia s, in th is a nd sim ila r
ca ses ,

“
ob a lterius culpam ten etur , sive semi , sive liberi .

”

We m ay observe , th a t in a l l t h e ca ses h ere put , th e m aster m a y

be frequen t ly a loser by t h e trust reposed in h is serva n t , but n ever

ca n be a ga in er ; h e m ay frequen t ly be an swera ble for h is serva n t
’

s

m isbeh avior , but n ever ca n sh elter h im self from pun ish m en t by
laying th e blame on h is a gen t . T h e rea son of th is is st i l l un i form

a nd t h e same ; t h a t th e wron g done by th e serva n t is looked upon

in la w a s th e wrong of t h e m a ster h im self ; a nd it is a sta nd in g
m axim , th a t n o m a n sh a l l be a l lowed to m ake a ny adva n ta ge of h is

ow n wrong.
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2 . LEGAL TRANSACTIONS

HOLLAND ,
JUR ISPRUDENCE , Ch a p . 8 .

Acts a re d ivided by Jur isprudence in to t h ose wh ich a re lawful
a nd t h osewh ich a re

“

un lawfu l . Th e jur ist ic result o f th e un lawful
a cts is n ever t h a t a im ed a t by th e doer . I n t h e ca se of som e lawfu l
a cts , t h eir opera t ion is in dependen t of th e in ten t ion of t h e doer
in t h e ca se of oth ers , h is in ten t ion is d irected to th e jurist ic result .
I n t h e la st m en t ioned ca se , th e a ct is tech n ica l ly described a s

n egotium civile, a ctus legitimus,
” “

A cte j uridique,
“
Rech tsge

sch a ef t t h e n ea rest En gl ish equ iva len t for wh ich terms is proba bly
”Jur ist ic Act . A recen t wr iter h a s used for th is purpose th e ph rase
a ct in t h e la w .

°
I t h a s been defin ed , by a h igh a uth or ity , as a n act t h e in ten t ion

of wh ich is d irected to t h e product ion of a lega l result . But th is
defin it ion , a s it sta nds, is wider t h a n t h e received use of t h e term

wou ld wa rra n t . Th e judgmen t of a Court , or a n order o f t h e Queen
in Coun cil m igh t fa irly be so descr ibed . A better defin it ion is “

a

m an ifest a t ion of t h e will of a pr iva te ind ividua l directed to th e

or igin , term in a t ion , or a ltera t ion of righ ts.

” A
“
Jurist ic Act ” h a s

a lso been wel l descr ibed a s
“
t h e form in wh ich t h e SubjectiveWill

develops its a ct ivity in crea t in g r igh ts , with in th e l im its a ssigned
to it by t h e la w .

"
Th e sam e wr iter con t in ues : “

on ly in so fa r a s it

keeps w it h in th ese l im its does it rea l ly opera te ; beyond th em its

a ct is eith er ba rren of resu lt , is a n empty n u l lity , or its opera t ion
is turn ed n ega t ively a ga in st th e w i l l , a s a n obl iga t ion to undo wh a t
h as been don e , by su ffer in g pun ish m en t or m a kin g repa ra tion .

"

Ju r ist ic Acts (Rech tsgesch a ef te) m ust , of course , exh ibit , in
comm on with a l l Acts (H a n dlun gen ) , a n exert ion of wi ll , a ccom

pa n ied by con sciousn ess , a nd expressed ; a n d any circum stan ces
wh ich preven t t h e free a nd in tel ligen t exert ion of th e will m ay

eit h er preven t t h e occurren ce of t h e Jur ist ic Act , or m ay m odify
t h e con sequen ces wh ich resu lt from it Wh a t m igh t appea r to be a
Jurist ic Act , is th us

“
n u l l ,

”
or

“vo id , i .e. h a s , a s such , n o existen ce ,

i f due to such a ctua l violen ce a s excludes a n exert ion of wil l , or if
a ccom pa n ied by sta tes of con sciousness, such a s lun a cy , drun ken
n ess , a nd certa in kinds of m ista ke , wh ich a re in com pa t ible with a n

in tel l igen t exert ion of wil l . So a lso a Jurist ic Act , wh ich does come

in to existen ce , is
“voida ble, i .e. is l iable to be a tta cked , a nd pre

ven ted from producin g its ord in a ry resu lts , i f a t tended a t its in cep
t ion by duress per min a s (melus) , by fra ud (dolus) , a nd , in some

except ion a l ca ses , by m ista ken m ot ives.

U H
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(3) or to ch a rge any person upon a ny agreemen t -m a de upon con

sidera t ion of m a rr ia ge ; (4) or upon a ny con tra ct or sa le of la n ds,
ten em en ts or h ered it am en ts , or a ny in terest in or con cern in g th em ;

(5) or upon a ny a greem en t th a t is n ot to be perform ed with in th e

spa ce of on e yea r from th e m a kin g th ereof ; (6) un less th e a gree

m en t upon wh ich such a ct ion sh a l l be brough t , or som e memora ndum

or note th ereof , sh a l l be in wr it in g , a n d signed by th e pa rty to be
ch a rged t h erewith , or som e oth er person th ereun to by h im lawfu l ly
a uth or ized .

V . An d be it fur th er en a cted by th e a uth or ity a foresa id , Th a t

from a n d a fter th e sa id four a nd twen t ieth day of Jun e a l l devises
a n d bequests of a ny la nds or ten emen ts , devisable eith er by force
o f t h e sta tute of wi lls, or by t h is sta tute , or by force of th e custom

o f K en t, or t h e custom of a ny borough , or a ny oth er pa rt icu la r
custom , sh a l l be in wr it ing , a n d sign ed by t h e pa rty so devising th e
sam e , or by som e ot h er person in h is presen ce a n d by h is express
d irect ion s, a nd sh a l l be a t tested a nd subscr ibed in th e presen ce of

th e sa id devisor by t h ree or four cred ible witnesses , or else th ey
sh a l l be ut terly vo id a nd o f n on e effect .

VI . And moreover , n o devise in wr it in g of la nd , ten em en ts or

h ered itam en ts, n or a n y cla use th ereo f , sh a l l a t a ny t ime a fter th e
sa id four a nd twen t ieth d ay of June be revocable , oth erwise th a n
by som e ot h er wi ll or cod icil in writ ing or oth er writ in g decla r in g
t h e sam e , or by burn ing , ca n cel ling , tea r ing or obl itera t ing t h e

sam e by t h e testa tor h im self , or in h is presen ce a nd by h is d irect ions
a nd con sen t ; (2) but a l l devises a nd bequests of la nds a nd tene

m en ts sh a ll rem a in a n d con t in ue in force , un t il t h e sam e be burn t ,
ca n cel led , torn or oblitera ted by th e testa tor , or h is d irect ions, in
m a n ner a foresa id , or un less th e same be a ltered by some ot h er wil l
or cod ici l in wr it in g , or oth er writ in g o f th e devisor , signed in t h e

presen ce o f t h ree or four witn esses , decla rin g th e same ; a ny former

la w or usa ge to t h e con tra ry n otwith sta n d in g .

VI I . And be it furt h er en a cted by th e a uth or ity a foresa id ,
Th a t

from a nd a fter th e sa id four a n d twen t ieth day of Jun e a l l decla ra
t ions or crea t ion s of t rusts or con fiden ces of a n y la nds , tenem en ts

or h ered it am en ts , sh a ll be m an ifested a nd proved by som e w r it in g
sign ed by t h e pa rty w h o is by la w en a bled to decla re such t rust ,

or by h is la st wil l in wr it in g , or else t h ey sh a l l be u t terly void a nd

o f n on e effect .

VI I I . Provided a lwa ys , Th a t wh ere a ny conveya n ce sh a l l be

m ade o f a ny la nds or ten em en t s by wh ich a t rust or con fiden ce sh a ll
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or m ay a rise or resu lt by t h e implica t ion or con struct ion of la w ,

or be tra n sferred or ext ingu ish ed by a n a ct or opera t ion o f la w , t h en

a nd in every such ca se such trust or con fiden ce sh a l l be of t h e l ike
force a nd effect a s t h e sam e wou ld h ave been i f t h is sta tute h ad n ot

been m ade ; a nyth in g h erein before con t a ined to th e con tra ry
n otwith sta n din g .

IX . An d be it furth er en acted , Th a t a l l gra n ts a nd a ssignm en ts

of a ny trust or con fiden ce sh a l l l ikewise be in w r it ing , sign ed by t h e
pa rty gra n t in g or a ssign in g th e sam e , or by such la st wil l or devise ,

or else sh a l l l ikewise be wh ol ly vo id a nd of n on e effect .

AmE s , LAW AND MORALS , 22 Ha rva rd La w Rev . 97 100 .

We h ave seen h ow in th e la w o f crim es a nd torts th e eth ica l qua lity
of th e defenda n t 's a ct h a s becom e t h e m ea sure o f h is l ia bil ity in stead
of t h e m ere ph ysica l a ct rega rdless o f t h e m ot ive or fa ult o f t h e

a ctor . Th e h istory of th e la w of con tra cts exh ibits a sim ila r t ra n s
form a t ion in t h e lega l sign ifica n ce o f th e writ ten or spoken word .

By t h e ea r ly la w ,
in t h e a bsen ce of th e form a l word , th ere w a s n o

l ia bi l ity , h owever repugn a n t to just ice th e resu lt m igh t be. On

t h e ot h er h a nd , i f th e form a l word w a s given , t h en t h e giver w a s

boun d , h owever un r igh teous , by rea son o f t h e circum st a n ces under

wh ich h e gave it , it m igh t be to h old h im to h is prom ise . Th e per

sisten ce of t h is unm ora l doctr in e in th e En gl ish la w is m ost surpris

ing . As la te a s 1606 th e pla in t iff brough t a n a ct ion a l legin g t h a t

t h e defenda n t , a go ldsm ith , sold h im a stone , a ffirm in g it to be a

bezoa r ston e ,
wh erea s it w a s n ot such a stone . Th e court gave

judgm en t a ga in st t h e pla in t iff on th e ground
“
t h a t th e ba re a ffir

m a t ion t h a t it w a s a bezoa r ston e , with out wa rra n t in g it to be so ,

is n o ca use of a ct ion .

”
Th e buyer rea son a bly supposed th a t h e

w a s get t in g a va lua ble jewel for h is h undred pounds , but h e m ust

pocket h is loss , sin ce t h e goldsm ith d id n ot use t h e m a gic words
I wa rra n t or

“ I underta ke .

” Today , O f course , t h e sa le of a

ch a t tel as bein g of a pa rt icula r descr ipt ion im plies a wa rra n ty or

underta kin g to t h a t effect . But t h e n ot ion of im plyin g a prom ise

from th e conduct O f th e pa rty w a s a ltogeth er foreign to t h e m en ta l

opera t ion s of th e m ed ieva l lawyer . For t h is reason , th e buyer

took t h e r isk of th e sel ler
’

s n ot bein g t h e own er of t h e property so ld

un less t h e sel ler expressly wa rra n ted t h e t it le . I n th e ca se o f goods

t h e m ere sel l ing as own er is today a wa rra n ty of t it le , but t h e rules

of rea l property n ot bein g read ily ch a n ged , th e a rch a ic la w st il l

survives in th e case of conveya n ces of la nd , th e gra n tee bein gwith out



460 ACTS

rem edy i f t h ere is n o coven a n t o f t it le in th e deed . Th e in a bil ity
to im ply a prom ise from t h e conduct of t h e pa rt ies expla in s t h is
rem a rk o f Ch ief Just ice B ria n : “ I f I br in g clot h to a t a ilor to h ave
a cloa k m ade , i f t h e price is n ot a scert a in ed beforeh a nd t h a t I
sh a ll pay for th e work , h e sh a l l n ot h ave a n a ct ion a ga in st m e .

Sim ila r ly , in t h e reign of El iza bet h a gen t lem a n of qua lity put up
a t a n in n wit h h is serva n ts a nd h orses. But n o pr ice w a s a greed

upon for h is a ccomm oda t ion s. Th e gen t lem a n decl in in g to pay ,

t h e in n -keeper cou ld obta in n o rel ief a t la w . Neit h er t h e cus

tom er n or t h e guest h ad m ade a n express prom ise to pay . Th e

la w cou ld n ot con t in ue in t h is st a te. I t w a s sh ockin g to th e m ora l
sen se o f t h e comm un ity t h a t a m a n sh ou ld n ot pay for wh a t w a s

given h im upon t h e m utua l underst a nd in g t h a t it sh ou ld be pa id
for . Accord in gly t h e judges a t lengt h rea l ized a nd decla red th a t

t h e a ct of em ploying a workm a n , ordering goods, or put t ing up

a t a n in n m ea n t , wit h out m ore , a n undert a kin g to m a ke rea son able
com pen sa t ion .

Th ere is a cert a in a n a logy between t h e et h ica l developm en t of

th e la w a n d t h a t of t h e ind ividua l . As ea r ly la w is form a l a nd

unm ora l , so t h e ch ild or yout h is won t to be tech n ica l a t t h e expen se
O f fa irn ess.

WHE ELE R v . KLA H OL T , SUPREME JUDIC IAL COURT OF MASSA
CH USE TTS , 1901 ( 178 Ma ss.

Holm es , C . J . : Th is is a n a ct ion for th e price O f on e h undred

a nd seven ty- four pa irs o f sh oes , a nd t h e quest ion ra ised by t h e

defenda n ts’

except ion s is wh et h er t h ere w a s a ny eviden ce , a t t h e

t ria l , o f a purch a se by t h e defenda n ts
Th e eviden ce o f t h e sa le w a s t h is. Th e sh oes h ad been sen t to

t h e defenda n t s on t h e understa nd in g t h a t a ba rga in h a d been
m a de. I t turn ed out t h a t t h e pa rt ies d isagreed , a n d i f a n y con

t ra ct h ad been m a de it w a s repud ia ted by t h em bot h . Th en , on

Septem ber 1 1 , 1899, t h e pla in t iffs wrote to t h e defenda n t s t h a t t h ey
h a d wr it ten to t h eir a gen t , Youn g , to in form t h e defenda n ts t h a t
t h e la t ter m igh t keep t h e goods

“
a t t h e price you O ff er i f you send

us n et Spot ca sh a t on ce . I f you ca n n ot send us ca sh d ra ft by return
m a il , plea se retu rn t h e goods to us imm ed ia tely via Wa ba sh
F it ch burg Ra ilroad , oth erwise t h ey wi ll go t h rough New York

'

City a nd it wou ld t a ke t h ree o r four weeks to get t h em .

”
On

Septem ber 15 , t h e defenda n ts en closed a d ra ft for t h e price less
four per cen t , wh ich t h ey sa id w a s t h e proposit ion m ade by Youn g.
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Probab ly t h e offer cou ld h ave been a ccepted a nd t h e ba rga in h ave
been m ade com plete before send ing on t h e ca sh . A t a l l even ts, w e
m ust n ot forget t h e a ltern a t ive , wh ich w a s t h e imm ed ia te return

of t h e goods.

Th e eviden ce wa rra n ted a find in g t h a t t h e defenda n ts did n ot

return t h e goods imm ed ia tely or wit h in a rea son able t im e , a lt h ough

subject to a duty in rega rd to t h em . Th e ca se does n ot sta nd a s a

sim ple o ffer to sel l for ca sh received in silen ce , but a s a n a ltern a

t ive O ffer a nd dem a n d to a nd upon on e w h o w a s subject to a duty
to return t h e goods , a l lowin g h im eit h er to buy for ca sh or to return

th e sh oes a t on ce , fol lowed by a fa ilure on h is pa rt to do a nyt h ing .

Under such circum sta n ces , a jury wou ld be wa rra n ted in finding
t h a t a n eglect of t h e duty to return im ported a n a ccept a n ce o f th e

a ltern a t ive o ffer to sel l , a lt h ough coupled wit h a fa ilure to sh ow t h a t
prom pt n ess on wh ich t h e p la in t iffs h ad a r igh t to in sist i f t h ey saw

fit , but wh ich t h ey a lso were a t l iberty to wa ive .

(b) Groun ds of Avoida n ce

(i) D u ress a n d Undue I nfl uen ce.

BR IT TON , Ch ap . XI I , § 8 (Nich ols
'

t ra n sla t ion ) .
And w e wi l l , t h a t wh a tever con tra cts sh a ll be m ade in pr ison
by pr ison ers n ot ta ken or det a in ed for felony sh a l l be h eld va lid ,

un less m ade un der such d ist ress a s in cludes fea r of dea t h or tor

ture o f body ; a nd in such ca se t h ey sh a l l recla im t h eir deed , a s

soon a s t h ey a re a t l iberty , a nd sign ify t h e fea r th ey were under to
t h e n ea rest n eigh bours a n d to t h e coron er ; a nd i f t h ey do n ot recla im
such deeds by pla in t wit h in t h e yea r a nd day , t h e deeds sh a ll be

va l id .

SWINBURNE , A BR IE F TREAT ISE OF TE STAME NTS AND LAST
WILLE S , 10

Wh ere it is Sa id in t h e defin it ion of our w il l , t h e in terpreters doe

ga t h er by t h is w oorde our , t h a t t h e testa tor ough t to en joy a l l

l iberty , a n d freedom e in t h e m akin g o f h is will ; t h a t is to say full
power a nd h a bilit ie , to w it h sta nde a l l con trad ict ion a nd coun ter
m a und . And t h erefore i f t h e testa tor be com pel led by violen ce , or
urged by t h rea t n in gs , to m a ke h is test am en t : t h e test am en t being
m a de by iust fea re , is uneffectua l l . Likewise if h ee bee circum
uen ted by fra ud , t h e testam en t loset h h is force : for a lbeit h onest
a nd m odest in tercession , or request , is n ot proh ibited ; yet t h ese
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fra udulen t a nd m a l icious m ea nes , wh ereby m a n y a re secret ly
induced to m a ke th eir testam en tes , a re n o lesse detest a ble t h en Open
force .

BLACKS TONE , COMME NTAR IE S ,
I , 130- 131 .

F or w h a tever is don e by a m a n to save eith er l ife or m em ber , is
looked upon a s done upon t h e h igh est n ecessity a nd com pu lsion .

Th erefore , i f a m a n th rough fea r of dea th or m ayh em is preva i led
upon to execute a deed , or do a ny ot h er lega l a ct ; t h ese , t h ough

a ccom pa n ied wit h a l l oth er t h e requ isite solem n it ies, m ay be a fter
wa rds a vo ided , if forced upon h im by a wel l-grounded a ppreh en sion
of losin g h is l ife , or even h is l im bs , in ca se of h is n on -com pl ia n ce .

An d t h e sam e is a lso a sufficien t excuse for t h e comm ission of m a n y
m isdem ea n ors , a s wil l appea r in t h e four th book . Th e con st ra in t
a m a n is un der in t h ese circum sta n ces is ca l led in la w duress, from
t h e La t in durities, of wh ich t h ere a re t w o Sor ts : duress of im pr ison
m en t , wh e re a m a n a ctua l ly loses h is l iberty , of wh ich w e sh a l l

presen t ly Spea k ; a nd duress per m in a s, wh ere t h e h a rdsh ip is on ly
th rea ten ed a n d im pend in g , wh ich is t h a t w e a re n ow d iscoursin g of .
Duress per m in a s is eit h er for fea r of loss of l ife , or else for fea r of

m ayh em , or loss of l im b . And t h is fea r m ust be upon sufficien t
rea son ;

“
n on ,

”
a s Bra cton expresses it ,

“

suspicio cuj uslibet va n i

et m eticu losi h om in is, sed ta lis gui possit cadere in virum con sta n tem ,

’

ta lis en im debet esse m etus, gui in se con tin ea t vita e pericu lum , a ut

corporis crucia tum .

” A fea r of ba t tery or bein g bea ten , t h ough

n ever so wel l grounded , is n o duress ; neit h er is t h e fea r of h avin g
on e

’

s h ouse burn ed , or on e
’

s goods t aken away a nd destroyed ,

because in t h ese ca ses , sh ou ld t h e th rea t be perform ed , a m a n m ay

h ave sa t isfa ct ion by recovering equiva len t
.

dam a ges : but n o

suit a b le a tonem en t ca n bem ade for t h e loss of life or l im b . And

th e indu lgen ce sh own to a m a n under th is , th e prin cipa l sort of

duress , t h e fea r of losin g h is l i fe or l im bs , a grees a lso wit h t h a t

m axim of t h e civi l law ; ign oscitur ei gui sa n guin em suum gua liter

redemptum voluit.

AME S , SPE C IALTY CONTRACTS AND EQUITABLE DE F E NSE S ,

9 Ha rva rd La w Rev . 49, 57 .

Th e gen era l ru le , t h a t t h e m isconduct of t h e ob l igee in procur in g
or en forcing a specia lty obl iga t ion w a s n o ba r a t comm on la w to a n

a ct ion upon t h e in st rum en t , w a s subject to one except ion . As fa r
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ba ck a s Bra cton
’

s t im e , a t lea st , on e w h o h ad du ly sign ed a nd

sea led a n Obl iga t ion , a nd w h o cou ld n ot t h erefore plead n on est

f a ctum , m igh t st i l l defea t a n a ct ion by plead in g a ffirm a t ively t h a t
h e w a s induced to execu te t h e specia lty by duress pra ct ised upon
h im by th e pla in t iff . Th e Rom a n la w w a s m ore con sisten t th a n
th e En gl ish la w in t h is respect . For , by t h e j us civile, duress, l ike
fra ud , w a s n o a n swer to a cla im upon a form a l con t ra ct . All

defen ses ba sed upon t h e conduct o f t h e ob l igee were la ter in n ova
t ion s O f t h e pra etor , a n d were kn own a s exception es pra etoria e, or
a s w e sh ou ld say , equ ita ble defenses.

I t is qu ite possible t h a t t h e a n om a lous a l lowa n ce of t h e defen se
o f du r ess a t comm on la w m ay be due to som e forgot ten St a tute.

But wh a tever it s origin , t h e defense of duress does n ot d iffer in its
n a ture from t h e defense of fra ud . As Mr . Just ice Holm es wel l
says : “

Th e ground upon wh ich a con t ra ct is vo ida ble for duress is
th e sam e a s in t h e ca se for fra ud ; a nd is t h a t , wh et h er it Springs
from a fea r or from a bel ief , t h e pa rty h a s been subjected to a n im
proper m ot ive for a ct ion .

” Duress w a s , t h erefore , n ever rega rded

a s n ega t ivin g t h e lega l execut ion of th e obl iga t ion .

“
Th e deed

took effect , a nd t h e duty a ccrued to t h e pa rty , a lt h ough it were by
duress a nd a fterwa rds voida ble by plea .

”
Th e defen se is st rict ly

person a l , a nd n ot rea l ; t h a t is , it is effect ive , l ike a l l equit able
defen ses , on ly a ga in st t h e wron g-doer , or on e in privity wit h h im .

Duress by a stra n ger ca n n ot , t h erefore , be successful ly pleaded in
ba r o f a n a ct ion by a n in n ocen t obl igee ; a nd duress by t h e payee
upon t h e m a ker of a n egot ia ble n ote wi l l n ot a ffect t h e r igh ts Of a

subsequen t bon a fide h older for va lue.

STORY , EQUITY JUR ISPRUDE NCE , I , 238 , 239.

238. Th e doct rine t h erefore m ay be la id down a s gen era l ly t rue,
t h a t t h e a cts a nd con t ra cts of person s w h o a re o f weak under

st a nd in gs , a nd w h o a re t h ereby l ia ble to im posit ion , w il l be h eld void
in Courts of Equity i f t h e n a ture of t h e a ct or con t ra ct just ify t h e
con clusion t h a t t h e pa rty h a s n ot exercised a del ibera te judgm en t ,

but t h a t h e h a s been im posed upon ,
circumven ted , or overcom e by

cun n in g , or a rt ifice , or undue in fluen ce . Th e ru le of t h e comm on

la w seem s to h ave gon e furth er in ca ses Of wil ls (for it is sa id t h a t
perh a ps it ca n h a rd ly be extended to deeds with out circum st a n ces

Of fra ud or im posit ion ) , sin ce t h e comm on la w requ ires t h a t a

person , t o d ispose of h is property by wil l , sh ould be of sound a nd

d isposin g m em ory , wh ich im ports t h a t t h e testa tor sh ou ld h ave
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(i i) F ra ud .

AME S , SPE CIALTY CONTRACTS AND EQUITABLE DE F E NSE S , 9 Ha r
va rd Law Rev . 49, 51 .

St a rt l in g a s t h e proposit ion m ay a ppea r , it is n everth eless true

t h a t fra ud w a s n o defen se to a n a ct ion a t la w upon a sea led con

t ra ct . I n 1835 , in Ma son V . Ditch bourn e, t h e defenda n t urged a s

a defen se to a n a ct ion upon a bond , th a t it h ad been obta ined from
h im by fra udulen t represen ta t ion s a s to t h e n a ture o f certa in prop
erty ; but t h e defen se w a s n ot a l lowed . Lord Abinger sa id : Th e

O ld books tel l us t h a t t h e plea of fraud a nd covin is a kind of specia l
n on est f a ctum , a nd it ends

‘

a nd so t h e defenda n t sa ys it is n ot h is

deed .

’ Such a plea wou ld , I adm it , let in eviden ce of a ny fra ud in
th e execut ion o f t h e inst rum en t decla red upon : a s i f it s con ten ts
were m isrea d , or a d ifferen t deed were subst ituted for t h a t wh ich
th e pa rty in tended to execute. You m ay perh a ps be rel ieved in
equ ity , but in a court of la w it h a s a lways been m y opin ion t h a t

such a defen se is un a va i l in g , wh en on ce it is sh own t h a t t h e pa rty
kn ew perfect ly wel l t h e n a ture of t h e deed wh ich h e w a s execut in g .

Th is ca se w a s fol lowed in 1861 in Wrigh t v . Campb l l , Byles, J.
,

rem a rkin g :
“Surely , t h ough you sh ewed t h e t ra n sa ct ion out of

wh ich it a rose to h ave been fra udu len t , yet in a n a ct ion a t la w ,

on t h e deed , t h a t wou ld n ot be ava ila ble a s a lega l defen se .

”

HAYNE S , OUTLINE S OF EQUITY , Lect . 5 .

Now , goin g ba ck to t h e ea r l iest d iscussion s respect in g t h e in ter
posit ion o f equ ity , w e find it repea ted ly st a ted , t h a t

“
covin , a cci

den t , a nd brea ch O f con fiden ce” a re t h e proper subjects of equity
jur isd ict ion . Th ere w a s a doggerel rh ym e in vogue expressin g t h e
lega l views on t h e subject :

Th ree t h in gs a re judged in court of con sc ien ce :
Covin , a cciden t , a nd brea ch of con fiden ce .

”

Th e la st of t h ese t h ree , brea ch o f con fiden ce , w e h ave a lready , a s

you kn ow , con sidered under t h e h ead o f
“
t rusts. Th e m odern

equ iva len t for t h e word
“
covin

”
is

“

f ra ud . A nd f ra ud w e n ow

proceed to con sider , toget h er wit h a cciden t (a lso referred to by
Lord Coke) a nd m ista ke, wh ich , to t h e best o f m y bel ief , is n ot

m en t ion ed a s a h ead of equ ity , eit h er by h im or by a n y ot h er text
wr iter o f a n cien t d a te .

Ta kin g , t h en , f ra ud , a cciden t, a nd m ista ke in t h e order m en t ioned ,

it is first to be Observed t h a t , wh en d iscussin g
“

f ra ud
”
under t h e
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h ead o f con curren t equ ity jur isd ict ion , w e h ave , in str ict n ess , n o

con cern wit h t h ose ca ses of con st ruct ive fra ud , wh ich rest upon
doct r in es form in g pa rt of a lm ost every system of Civi l ized juris
pruden ce , but yet ign ored by t h e com m on la w of En gla n d : I m ea n

t h e doct r in es , a ccord in g to wh ich a specia l d isa bil ity is im posed ,

in referen ce to t h e dea l in gs , wh et h er in t h e n a ture of con t ra ct or

Of gi ft , o f person s sta nd in g towa rds on e a n oth er in certa in con

fiden t ia l rela t ion s ; such a s solicitor a nd clien t, gua rdia n a nd w a rd ,

trustee a n d cestui gue trust.

Th us , by t h e Rom a n la w , t h e tutor (or gua rd ia n ) w a s proh ibited
from purch a sin g th e property of h is pupi l (or wa rd ) , a nd a sim ila r
ru le w a s a ppl ied to th ose sta nd ing in a sim ila r fiducia ry posit ion .

So by t h e Code Napoleon t h e tutor (or gua rd ia n ) is proh ibited
from eit h er buy in g or t a kin g a lea se of h is wa rd

’

s property , with out
specia l a ut h oriza t ion given by wh a t is ca l led t h e

“
con seil de f amille,

”

th e fam ily coun ci l , composed of t h e n ea r rela t ives of t h e wa rd .

Our ow n equita ble ru le on th e subject , in referen ce to gifts , w a s,

in a ca se frequen t ly quoted , t h us referred to by Lord Eldon :
“
Th is

ca se proves t h e wisdom of t h e court , in sayin g t h a t it is a lm ost

im possib le ,
in t h e course of th e con n ect ion o f gua rd ia n a n d wa rd ,

a t torn ey a nd Cl ien t , t rustee a nd cestui gue trust , t h a t a t ra n s

a ct ion sh a l l st a nd ,
purport in g to be boun ty for t h e execut ion of

a n a n teceden t duty .

Layin g ou t of a ccoun t , t h en , t h ese ca ses O f con struct ive fra ud ,

or
“ fra ud in equ ity , w e proceed to con sider t h e equ ity jurisd ict ion

in ca ses o f fra ud , in its popu la r or ord in a ry sen se of im posit ion or

circum ven t ion ; ca ses , in fa ct , fa l l ing wit h in t h e o ld lega l term
“
covin ,

”
a n d wh ich ,

in t h e modern text -books , such a s Story
’

s

Equ ity Jur ispruden ce , you wil l find ra n ged u nder t h e h ead of
“
a ctua l f ra ud .

Now , in t h ese ca ses of a ctua l fra ud , t h e jur isd ict ion o f equity
w a s , in t h e m a in , str ict ly con curren t. Th e court O f la w took cogui
za n ce o f t h e fra ud ,

bot h a s ground for a r igh t o f a ct ion a nd a s a

ground of defen se . Th us, wh ere m oney h ad been obt a ined t h rough

fraud , a n a ct ion on t h e ca se la y for its recovery ba ck ; a nd to a ny

a ct ion brough t upon a n instrum en t obta ined by fra ud , a plea of

fraud in obta in in g it w a s a good defen se.

Th e equ ity jurisd ict ion ,
h owever , possessed m a ny adva n t a ges over

th e lega l . Th us , in m ost in st a n ces of a ctua l fra ud , equity pos

sessed t h e m ea n s O f compel l in g t h e defenda n t to a n sw er , upon oa t h ,

deta iled in terroga tories respect ing a l l t h e a l leged fa cts a nd circum
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sta n ces of th e fraud , m a ny of wh ich fa cts a nd Circum sta n ces m igh t

be kn own on ly to th e pla in t iff a nd defenda n t ; a nd t h is adva n tage
a lone wou ld a lm ost seem sufficien t to h ave a t tra cted in to equity
a lm ost t h e en t ire jurisd ict ion in referen ce to fra ud , wh en it is con

sidered t h a t , un t il with in t h e la st few yea rs , neith er cou ld t h e

pla in t iff be
'

h ea rd a s a witn ess to prove h is ow n ca se ,
n or could

h e compel t h e defenda n t to a ttend a n d give eviden ce.

Aga in ,
wh ere t h e fra ud h ad resu lted in a deed a ctua l ly executed ,

con ferrin g som e esta te or r igh t wh ich m igh t be a sserted in f uturo,
wh a t w a s rea l ly wa n ted w a s a judgm en t , d irect ing t h e deed to be

given up to t h e person defrauded , or ordering it to be ca n cel led ;
a n d t h is w a s a species of remedy wh ich th e la w courts n ever took
upon t h em selves to adm in ister . You m ay recol lect , perh aps, my
po in t in g out in m y first lecture , t h a t t h e m axim th a t equity a cts
in person am ” form s on e o f t h e d ist ingu ish ing fea tures of th e

equ ita ble jurisd ict ion . As a n Off-sh oot of th is m axim , w e find th e

equ ity courts , in th e ea r ly t im es o f Hen ry VI . a nd Edwa rd IV.

com pel l ing th e a ctor in th e fraud to restore t h e fru its of h is fraud
n len t con duct .

I f a nyth in g furth er were n eeded to esta bl ish t h e superior appro

pria ten ess of t h e equita ble jurisdict ion over t h e lega l , it wou ld be
fou nd in t h e Circum sta n ce , t h a t t h e Equ ity Court is a ble , in con

form ity with its h abitua l m ode of a ct ion , wh ile set t ing a side a nd

undo ing t h e fra udu len t t ra n sa ct ion , to qua l ify t h e a n n u ll ing
opera t ion of its ow n decree in such a m a n ner a s m ay seem just .

Th us , in t h e ca se of a bil l to set a side a conveya n ce of rea l esta te ,

a s h avin g been obta ined by fra udu len t represen ta t ion s a t a grossly
in a dequa te va lue — if t h e court set a side t h e deed , it w ill do so

on ly on t h e term s of repaym en t o f t h e purch a se m on ey a nd in terest .

Wh en w e consider t h en th e a dva n ta ges o f t h e Equity Court ,
in respect first , o f compel lin g d iscovery ; secondly , of in terfering
a ct ively to a n n u l instrumen ts fra udu len t ly obta in ed ; a nd th irdly ,
of proper ly mod ifying its decrees a nd a djust in g th em to t h e r igh ts
of a l l pa rt ies ; it ca n h a rd ly be wondered a t th a t its ju risd ict ion ,

th ough tech n ica l ly con curren t, sh ould h ave become a lmost exclu

sive in pra ct ice.

(iii) Mista ke.

HAYNE S , OUTLINE S OF EQUITY , Lect . 5 .

Mista ke m ay be sa id to exist in t h e lega l sen se ,
wh ere a person

a ct in g upon some erroneous convict ion , eith er of law or of fa ct ,
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I t m ust , h owever , be con fessed t h a t wh en w e proceed to th e con
sidera t ion o f th e cases in equ ity respect ing

“
mista ke,

”
w e find occa

sion a l ly th e l ine of dem a rca t ion between m ist ake of la w a nd m is

t a ke Of fa ct less d ist in ct ly drawn in equ ity th a n eit h er by t h e

Rom a n or by th e comm on law . Th is h as occurred m ore pa rt icu

la rly in t h ose cases wh ere, under specia l circum stan ces, com bined
with lega l ign oran ce o f a very gla ring kind , th e court h a s been
induced to gra n t rel ief , a nd h a s a ppa ren t ly rested its judgmen t

m ore or less on th e m ista ke or ignora n ce of la w . Th e oft-m en

t ioned case of La n sdow n e v . La n sdow n e is, perh aps, t h e fittest rep
resen ta t ive of th is cla ss of ca ses. Th ere , t h e pla in t iff , w h o w as son

of th e eldest broth er of a decea sed in testa te , h ad a d ispute with
h is un cle , a younger broth er , respect ing th e r igh t to in h er it t h e rea l
esta te of th e deceased . I t w a s a greed to con sult a sch oolm aster ,

n am ed Hugh es, w h o , in h is turn , resorted for coun sel to a book
ca l led th e

“Clerk ’

s Remembra n cer ,
"
a nd fin d ing t h e la w as la id

down in t h e book to be ,
“
t h a t la nd could n ot a scend , but a lways

descended ,

”
h e put t h e best exposit ion h e could on th ese som ewh a t

ambiguous words, a nd decided t h a t t h e youn ger broth er w as en t it led .

Th erefore , it w as a greed th a t t h e son of th e elder broth er and th e
youn ger brot h er , h is un cle , sh ould sh a re th e la nds, a nd a bond a nd

conveya n ces were executed for t h e purpose of ca rrying out t h e

a greem en t . Th e neph ew subsequent ly filed h is bil l to be relieved ;
a nd Lord King , Ch a n cel lor , decreed t h a t t h e bond a nd convey
a n ces h ad been obt a in ed by m ista ke a nd misrepresen ta tion of th e
la w , a nd ordered th em to be given up to be ca n cel led . Lord Kin g
is reported to h ave sa id , in del iver in g judgm en t , t h a t Th a t m axim
of la w , I gn ora n tia j uris n on excusa t w a s in rega rd to th e Pub

l ic , t h a t Ign oran ce ca n n ot be pleaded I n Excuse of Crim es, but did

not h old in Civil Ca ses. Th is, h owever , is clea r ly n ot la w a t t h e

presen t day .

1

Th e form o f th e decree in La n sdow n e v . La n sdow n e, viz . , th a t t h e

deeds sh ou ld be del ivered up , leads m e n a tura l ly to th e considera
t ion of th e superior effica cy of th e equity jurisd ict ion in cases of
“
m ista ke.

”
Here, a s in ca ses of

“ fra ud , w e find t h e power of

ordering t h e del iver in g up of t h e im pea ch ed in strumen t , im pa rt ing
to th e equ it a ble jurisdict ion a com pleteness va in ly sough t for a t

la w . As respects th e oth er ingred ien ts of superiority wh ich th e

1 But see Keener, Q ua si Con tra cts, 85 ff ; Woodwa rd , Recovery of Money
Pa id under Mistake of La w , 5 Columbia La w Rev. 366 ; Stadden , E rror of La w ,

8 Columbia La w Rev. 476.
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equ it a ble jur isd ict ion h a s been m en t ion ed a s possessin g in ca ses of
“ fra ud ”

over t h a t a t la w , bot h of wh ich exist a lso in ca ses of
“
m is

ta ke ,

”
w e m ay observe , th a t wh ile on t h e one h a n d , t h e d iscovery

obt a in a ble th rough t h e m ed ium of th e equ ity courts on ly w a s ,

perh aps, of som ewh a t less im porta n ce in ca ses O f
“
m ista ke” ; so ,

on t h e ot h er h a nd , t h e power "

to qua l ify , m ou ld , a nd a lter , in stea d
of sim ply a n n ul l in g a nd undo ing , w a s , in ca ses o f

“
m ist a ke ,

”
of

even grea ter im porta n ce. Ta ke , a s a specim en o f m ista ke , th e

ca se of in st ruct ion s given to prepa re a sett lem en t of t h e la n ds of

a la dy on th e
'

occa sion of h er m a rria ge . Assum e t h a t under specia l
circum st a n ces, it h ad been a rra nged t h a t , a fter l im ita tion s to th e

lady a n d h er h usba nd for t h eir l ives, t h e property sh ould go to

such uses in favor of t h e Ch ildren a s t h e wife a lon e sh ou ld , by deed
or wil l , a ppo in t ; a nd t h a t , in adverten t ly , t h e power of a ppo in t
m en t w a s given to t h e h usba nd a nd wife a nd t h e survivor , in th e

usua l form . Now , wh a t is wa n ted is n ot to undo t h e sett lem en t ,

but m erely to a l ter it a nd m a ke it wh a t t h e pa rt ies in tended it
sh ould be. Th e deed requ ires to be

“
reform ed ,

”
a s t h e tech n ica l

ph ra se is ; a n d of th e en t ire equity jurisd ict ion , der iva ble from t h e

t h ree h eads of f ra ud , a cciden t a n d mista ke, it wou ld be d ifficult to
n am e a ny port ion wh ich is m ore benefic ia l , or m ore jud iciously
exercised , t h a n t h a t of reform in g deeds in ca ses of mista ke.

(c) Q ua l ifica tion s

(i) Con dition s.

BLACKSTONE ,
COMME NTAR IE S , I I , 154— 157.

An est a te on cond it ion expressed in t h e gra n t itself is wh ere a n

esta te is gra n ted , eit h er in f ee-simple, or oth erw ise with a n express
qua l ifica t ion a n n exed ,

wh ereby t h e est a te gra n ted sh a ll eit h er

comm en ce , be en la rged , or be defea ted , upon perform a n ce or brea ch

of such qua l ifica t ion or cond i tion . Th ese cond it ion s a re t h erefore

eit h er preceden t, or subsequen t. Preceden t a re such a s m ust h a ppen

or be per form ed before th e est a te ca n vest or be en la rged : subse

quen t a re such ,
by t h e fa ilure or n on -per form a n ce of wh ich a n est a te

a lready vested m ay be defea ted . Th us , i f a n est a te for l ife be

l im ited to A upon h is m a rr ia ge with B , t h e m a rr iage is a prece

den t cond it ion , a n d t i l l t h a t h a ppen s n o est a te is vested in A . Or ,

i f a m a n gra n t to h is lessee for yea rs , th a t upon paym en t of a

h undred m a rks with in t h e term h e sh a ll h ave t h e fee , t h is a lso is a

cond it ion preceden t , a nd t h e fee—sim ple pa sset h n ot t il l th e h undred
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m a rks be pa id . But if a m a n gra n ts a n esta te in fee-sim ple , reserv

in g to h im self a nd h is h eirs a cert a in ren t ; a nd th a t i f such ren t

be n ot pa id a t t h e t im e l im ited ,
it sh a l l be lawfu l for h im a nd h is

h eirs to re-en ter , a nd avo id th e esta te : in th is ca se t h e gra n tee a nd

h is h eirs h ave a n est a te upon cond it ion subsequen t , wh ich is de
fea sible if t h e cond it ion be n ot st r ict ly perform ed And , on

th e brea ch of a ny of t h ese subsequen t cond it ion s, by th e fa ilure of

t h ese con t in gen cies ; by t h e gra n tee
’

s n ot con t inuing ten a n t of

t h e m a n or o f Da le ,
by n ot h aving h eirs of h is body , or by n ot

con t in u in g so le ; t h e esta tes wh ich were respect ively vested in

ea ch gr a n tee a re wh ol ly determ in able a nd void .

A d ist in ct ion is , h owever , m ade between a con dition in deed a nd

a limita tion ,
wh ich Lit t le ton den om in a tes a lso a condition in la w .

For wh en a n esta te is so expressly con fin ed a nd l im ited by t h e words
of its crea t ion , t h a t it ca n n ot endure for a n y longer t im e t h a n t ill
th e con t ingen cy h a ppen s upon wh ich t h e est a te is to fa il , th is is
den om in a ted a limita tion : a s wh en la nd is gra n ted to a m a n so

lon g a s h e is pa rson of Da le , or w h ile h e con t in ues unm a rried , or

un til out of t h e ren ts a nd profits h e sh a l l h ave m ade 500 l . , a nd t h e

like . I n such ca se t h e esta te determ in es a s soon a s t h e con t in

gen ey h appen s (wh en h e cea ses to be pa rson , m a rr ies a wife , or

h a s received t h e 500 a nd t h e n ext subsequen t est a te , wh ich
depends upon such determ in a t ion , becom es imm ed ia tely vested ,

wit h out a n y a ct to be done by h im w h o is n ext in expecta n cy .

But wh en a n est a te is , st rict ly spea kin g , upon condition in deed

(a s i f gra n ted expressly upon condition to be void upon t h e pay

m en t of 40 l . by th e gra n tor , or so th a t t h e gra n tee con t in ues umm a r

r ied , or provided h e goes to York , th e la w perm its it to endure

beyond t h e t im e wh en such con t in gen cy h a ppen s , un less t h e gra n tor
or h is h eirs or a ssign s ta ke adva n t a ge of t h e brea ch of t h e cond it ion ,

a nd m a ke eit h er a n en t ry or a Cla im in order to avo id t h e esta te.

Yet , t h ough st rict words of cond it ion be used in t h e crea t ion Of t h e

esta te , if on brea ch of t h e con d it ion t h e esta te be l im ited over to a

t h ird person , a nd does n ot imm ed ia tely revert to t h e gra n tor or h is
represen t a t ives (a s i f a n esta te be gra n ted by A to B , on cond it ion
t h a t wit h in tw o yea rs B in term a rry wit h C , a nd on fa ilure t h ereof
th en to D a nd h is h eirs) , t h is t h e la w con st rues to be a l im it a t ion
a nd n ot a cond it ion : beca use if it were a cond it ion , t h en , upon th e
breach t h ereof , on ly A or h is represen ta t ives could avoid t h e est a te

by en t ry , a nd so D
’

s rem a inder m igh t be defea ted by th eir n eglect
in g to en ter ; but , wh en it is a l im ita t ion , t h e esta te of B determ ines ,
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be future a lso . I t m ay be a n even t over wh ich neith er of th e

pa rt ies h a s a ny con trol , or it m ay be one wit h in t h e con t rol of th e
coven a n tee or prom isee , e.g. , wh ere it con sists in h is doing or n ot

do in g a certa in a ct . I t m ay a lso con sist of a n a ct to be don e or n ot

to be don e by t h e coven a n tor or prom isor , e.g. , wh ere on e coven a n ts
or prom ises to do a specific t h ing , a nd in t h e even t of h is n ot do in g
it to pay but it ca n not depend upon th e m ere will a nd
plea sure of th e coven a n tor or prom isor , for such a n even t would
dest roy t h e coven a n t or prom ise in stead of m a kin g 1t cond it ion a l .
Th us , if A prom ise B to buy t h e la t ter

’

s h orse a t such a price if h e
l ikes h im a fter a week ’

s t ria l , t h e prom ise wil l be void un less it ca n

be in terpreted a s a prom ise , for exam ple , to buy t h e h orse un less a

week 's t ria l sh a l l bring to l igh t som e fa ult in h im of wh ich t h e buyer
w a s ign ora n t wh en h e m ade t h e prom ise.

27. A coven a n t or prom ise ca n n ot be cond it ion a l un less it first
exist ; it is on ly t h e perform a n ce of it t h a t t h e cond it ion renders

un cert a in . An even t , th erefore , wh ich m ust h appen before a

coven a n t or prom ise ism ade , does n ot m a ke t h e coven a n t or prom ise
cond it ion a l . I f t h e even t h a ppens, t h e coven a n t or prom ise is
a bsolute ; if it does n ot h a ppen , n o coven a n t or prom ise is m ade .

I n such cases t h e cond it ion is m ade wh en t h e offer is m ade , a nd th e

cond it ion is a n n exed to t h e O ffer , a nd becom es a pa rt of it ; but

before t h e coven a n t or prom ise is m ade , t h e even t h a s cea sed to be
un cert a in , a nd h en ce t h e cond it ion h a s cea sed to exist . I n sh ort , it

is t h e offer , a nd n ot t h e coven a n t or prom ise , t h a t is cond it ion a l ,
Th e considera t ion of every un ila tera l prom ise is n ecessa r ily a con

d it ion of t h is n a ture un t il it is given or perform ed ,
wh ile t h e con

sidera t ion of a un ila tera l coven a n t m a y be a cond it ion of t h e

coven a n t or of t h e Offer , a ccord in g to t h e in ten t ion o f t h e coven a n tor .

28 . Wh en t h e m a king of a coven a n t or prom ise depends upon
wh et h er a cert a in even t h a s a lready h appen ed , t h ere is n o cond it ion
of a n y kind . I f th e even t h a s h appened , t h e coven a n t or prom ise
is a bsolute from t h e begin n ing ; i f t h e even t h a s n ot h appen ed ,

th ere is n o coven a n t or prom ise a t a l l . Th us , in Ollive v . Booker ,
th e court h avin g decided t h a t t h e defenda n t

’

s prom ise to t ake t h e
vessel depended upon h er “

h avin g sa iled t h ree weeks ago , a nd
th a t even t n ot h avin g h a ppened , it necessa rily fol lowed t h a t t h e

defen da n t h ad m ade n o prom ise . SO in Beh n v . Burn ess, t h e st a te

m en t t h a t t h e vessel w a s “
n ow in t h e port of Am sterdam

” bein g
un true , it fol lowed from t h e decision of t h e court t h a t t h e defenda n t
h ad m ade no prom ise.
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29. As t h e even t wh ich is to render a coven a n t or prom ise con

dition a l m ust n ot h a ppen before t h e coven a n t or prom ise ism ade ,

so it m ust n ot h a ppen a fter it is perform ed ; for t h e eff ect of t h e

cond it ion m ust be to render t h e perform a n ce un cert a in ,
wh erea s

a n even t h a ppen in g a fter perform a n ce ca n not a ffect t h e coven a n t
or prom ise in a ny m a n n er . Cond it ion s ca n n ot t h erefore be d ivided
in to Cla sses wit h referen ce to t h eir rela t ion in poin t of t im e eit h er to
th e m a kin g or to t h e perform a n ce of t h e coven a n t or prom ise ; n or

ca n t h ey with referen ce to t h e n a ture of th e even t , for a ny un certa in
even t wh ich is to h a ppen , i f a t a l l , between t h e m a king o f t h e

coven a n t or prom ise a nd its perform a n ce (or con curren t ly with th e
la t ter a t la test ) m ay con st itute a cond it ion of a ny kind . I n t rut h ,

th e d ivision o f con d it ion s in to cond it ion s preceden t , con curren t
con d it ion s , a nd cond it ion s subsequen t , is designed to m a rk t h e

rela t ion in poin t of t im e between t h e even t wh ich con st itutes th e
cond it ion a n d t h e obl iga t ion o f t h e coven a n t or prom ise. Wh a t t h a t
rela t ion is in a ny given ca se depends Upon wh en t h e Ob l iga t ion
of t h e coven a n t or prom ise is to a rise a nd t h a t depends upon t h e

in ten t ion of t h e coven a n tor or prom isor . Th us , i f t h e coven a n t
or prom ise is n ot design ed to im pose a ny Obl iga t ion or con fer a ny
r igh t un t i l t h e even t h appen s , th e con d it ion is sa id t o be preceden t ,
i .e. ,

it precedes th e obl iga t ion in t im e . So , if t h e coven a n t or

prom ise is design ed t o im pose a n Obl iga t ion a nd con fer a r igh t from

th e m om en t wh en it is m ade , a n d so before t h e even t h a ppens , th e

con d it ion is sa id to be subsequen t , i .e. , subsequen t in t im e to t h e

obliga t ion . Fin a l ly , i f t h e coven a n t or prom ise is design ed to im
pose a n obl iga t ion a nd con fer a r igh t a t t h e m om en t wh en t h e

even t h a ppen s , t h e cond it ion is sa id to be con curren t , i .e. , con

curren t in t im e wit h t h e obl iga t ion . I n t h is la st ca se th e even t

w h ich con st itutes t h e con d it ion a lways con sists o f som e a ct to be

don e by t h e coven a n tee or prom isee , a nd t h e object o f h avin g t h e

Obl iga t ion a r ise a t t h e very m om en t wh en t h e even t h appens

(ra th er t h a n a fterwa rds) is to en a b le t h e coven a n tee or prom isee to

in sist upon per form a n ce of t h e coven a n t or prom ise a t t h e sam e

m om en t t h a t h e per form s t h e cond it ion ; a nd it is t h is r igh t of th e
coven a n tee or prom isee t h a t con st itutes t h e ch ief d ifferen ce between

cond it ion s preceden t a nd con curren t condit ion s. Hen ce t h e idea

h as n a tura l ly a risen t h a t th e rela t ion in t im e between th e per

form a n ce of th e coven a n t or prom ise a nd t h e perform a n ce of t h e

cond it ion is t h e ca use , in stead o f th e con sequen ce , of t h e cond it ion
’

s

being con curren t .
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30. Between cond it ion s preceden t a nd cond it ions subsequen t

th e d ifferen ces a re im porta n t a nd ra dica l . I n case of a cond it ion
preceden t , a s th e obliga t ion to perform t h e coven a n t or prom ise does
not a rise un t il th e even t h appen s, of course un t il th en th ere ca n be
n o brea ch of t h e obliga t ion , a nd h en ce n o a ct ion ca n be brough t ;
a nd wh en a n a ct ion is brough t , it is a n ecessa ry pa rt of th e pla in
t iff ’

s ca se to a l lege a nd prove t h a t t h e even t h a s h appened . I n

th e ca se of a cond it ion subsequen t , on t h e oth er h a nd , a s th e obl i

ga t ion to perform th e coven a n t or prom ise a rises t h e mom en t

th a t th e la t ter ism ade , a brea ch o f t h e obl iga t ion h a s n o con nect ion
with th e h appen ing of th e even t , a n d m ay ta ke pla ce eith er before
or a fter t h e even t h appen s. Wh en a n a ct ion is brough t , th erefore ,
th e pla in t iff ca n m a ke out h is ca se wit h out a ny referen ce to th e

cond it ion ; a nd i f in t ruth t h e even t h as h appened , a nd th e defend
an t is in consequen ce n ot bound to perform h is coven a n t or prom ise,
th e burden lies upon h im to a l lege a nd prove th a t fa ct . A con

d it ion subsequen t , th erefore , is a lways a defense , a nd a n a ffi rm a t ive
one. Wh ile th e perform a n ce o f t h e coven a n t or prom ise depends
upon t h e h appen ing of t h e even t in bot h ca ses, it depends upon it
in a d ifferen t sen se in th e one case from wh a t it does in th e oth er :

in ca se of a cond it ion preceden t , t h e coven a n t or prom ise is n ot

to be performed un less t h e even t h a ppen s ; wh i le , in th e ca se of a

condit ion subsequen t , it is n ot to be perform ed if it h appens. A
cond it ion preceden t is a n elem en t in t h e crea t ion of a n obl iga t ion :
a cond it ion subsequen t is on e of t h e m ea n s by wh ich a n obl iga t ion
is ext inguish ed .

31 . Wh en it is sa id th a t , in th e case of a cond it ion subsequen t ,
th e obl iga t ion to perform a r ises imm ed ia tely upon t h e m a king
of th e covena n t or prom ise , it m ust n ot be in ferred t h a t perform a n ce
is necessa r ily to ta ke pla ce imm ed ia tely . An obl iga t ion m ay exist
now to do a th ing a t a future t im e , a nd it m ay or m ay n ot be cert a in
wh en t h a t t im e wil l a rr ive , provided it be cer ta in t h a t it wil l a rr ive
some t im e ; a nd yet t h e perform a n ce of th a t obl iga t ion m ay be

lia ble to be defea ted by a cond it ion subsequen t . I t is possible,
th erefore , for a n ob liga t ion to be ext in guish ed by a cond it ion
subsequen t before t h e t im e for per form in g t h e obl iga t ion a rr ives,
and h en ce before a ny righ t of a ct ion a ccrues. Yet i f a n a ct ion
be brough t a fter t h e t im e for perform a n ce a rrives, th e pla in t iff w il l
be a ble to sta te a nd prove fa cts w h ich wil l en t it le h im to recover ,
un less t h e defendan t sets up a nd proves h is defense a r ising from t h e

condit ion subsequen t .
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days a fter th e ma king a nd gra n ting of th e deed , it w a s h eld , th a t
t h e day , on wh ich th e deed w a s made a nd gra n ted , w a s to be

excluded .

I t is n ot n ecessa ry to lay down a ny gen era l rule upon t h is sub

ject : but upon tech n ica l rea son ing I ra t h er t h in k , it would be m ore

ea sy to m a in ta in , t h a t t h e day of a n a ct don e , or a n even t h a ppen in g ,

ough t in a l l cases to be excluded , t h a n t h a t it sh ou ld in a l l ca ses be

in cluded . Our la w rejects fra ct ion s of a d ay m ore gen era l ly t h a n
t h e c ivi l la w does. Th e effect is to render t h e day a sort of indivi

sible poin t ; so t h a t a ny a ct , done in t h e com pa ss of it , is n o m ore

refera ble to a ny on e , t h a n to a ny ot h er , port ion of it ; but th e a ct

a nd t h e d ay a re CO-exten sive ; a nd t h erefore'

th e a ct ca n n ot properly
be sa id to be pa ssed , un t il t h e day is pa ssed . Th is rea son in g w a s

a dopted by Lord Rosslyn a nd Lord Th u rlow in t h e ca se before m en

t ion ed of Mercer v . Oglivie I n t h e presen t ca se t h e tech n ica l
ru le forbids us to con sider t h e h our of t h e test a tor

’

s dea t h a t t h e

t im e of h is dea t h ; for t h a t wou ld be m a kin g a fra ct ion of a day .

Th e d ay o f t h e dea t h m ust t h erefore be th e t im e o f t h e dea t h ; a nd

t h a t t im e m ust be pa st , before t h e six m on th s ca n begin to run .

Th e ru le , con tended for on beh a lf of th e Pla in t iffs , h a s t h e eff ect

of t h rowin g ba ck t h e even t in to a day , upon wh ich it d id n ot h ap

pen ; considering t h e testa tor a s dead upon t h e 1 1 th , in stea d of t h e

12t h , o f J a n ua ry; for it is sa id , t h e wh o le of t h e 12t h is to be com

puted a s on e of t h e days subsequen t to h is dea t h . Th ere seem s t o

be n o a ltern a t ive but eit h er to ta ke t h e a ctua l in sta n t , or t h e en t ire
day , a s t h e t im e of h is dea th ; a n d n ot to begin t h e com put a t ion
from t h e preced in g day .

SM ITH V . COUNTY COMMISS IONERS OF JEF F ERSON COUNTY ,

SUPREME COURT O F COLORADO , 1887 (10 C0 1. 17 ,
Beck , C . J . : I n t h is con n ect ion coun sel for t h e a ppel lee a sks

for a n opin ion a s to wh a t len gt h of t im e wil l con st itute a day ’

s

service for t h e superin tenden t .

" We a n swer , t h e la w does n o t

recogn ize fra ct ion s o f days ; a nd , wh en it provides a per diem com

pen sa t ion for t h e t im e n ecessa r ily devoted to t h e dut ies of a n office ,
t h e officer is en t it led to t h is da ily com pen sa t ion for each day on

wh ich it becom es n ecesssa ry for h im to perform a ny substa n t ia l
officia l service , i f h e does perform t h e sam e , rega rd less of t h e t im e

Occupied in its perform a n ce.
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3. TORTS

HEARN , THE ORY OF LEGAL DUT IE S AND RIGH TS , 152— 158.

Wron g is t h e con t ra ry of r igh t , a nd a wron g is th e con t ra ry o f a
r igh t . Th e sam e am bigu ity th erefore wh ich a ffects r igh t exists in
wrong . As t h e form er term m ea n s con form ity to a sta nda rd , so t h e

la t ter term m ea n s n on con forrn ity to a st a n da rd . Con sequen t ly ,

un less t h e st a nda rd be a scert a in ed a nd recogn ized , a l l rea son in g on

t h e subject of righ t a nd wron g is m ere wa ste of words . I n t h e ca se

of lega l r igh ts a nd lega l wron gs , a s a r igh t m ea n s t h a t a rela t ive duty
is obeyed or is l ikely to be obeyed , so a wron g m ea n s th a t a rela t ive
duty h a s a ctua l ly been broken . A r igh t exists before a brea ch o f

th e duty ; but a wron g does n ot a r ise un t il t h e brea ch h a s occurred .

A wron g t h erefore ,
l ike a r igh t , is sim ply a lega l rela t ion . But

th ese rela t ion s a re co-ord in a te . Th ey result from a comm on duty .

A wron g is n ot t h e vio la t ion o f a r igh t , but t h e viola t ion of a duty .

I t is t rue th a t t h e form er expression is ord in a rily used ; but t h a t

expression is a m ere a br idgm en t , a nd ,
l ike oth er a br idgm en ts,

becom es m islead in g . I t is m erely a m et aph or to say t h a t a r igh t ,
wh ich is on ly a rela t ion , is broken . I t is t h e duty ca st upon t h e

pa rty t o wh om t h e comm a nd is given t h e a ct th a t is to be don e

or t h e forbea ra n ce t h a t is to be observed t h a t is d isobeyed . So

lon g a s t h a t duty is per form ed , a l l is wel l , a nd n o d ifficulty a rises.

Wh en t h a t duty is n ot perform ed , t h e don ee o f t h e righ t is en t it led
to seek lega l red ress. Th us a r igh t h a s n o independen t existen ce .

I t den otes m erely a certa in course of proceed ings t aken by its
don ee upon t h e brea ch of a cert a in species of duty . Wh en , t h ere

fore , w e spea k of t h e viola t ion of a r igh t or of its in fr in gem en t , w e

rea l ly m ea n t h e vio la t ion or t h e in fr in gem en t of a duty in respect

of wh ich a r igh t exists , so fa r a s such viola tion or in frin gem en t

a ffects t h e don ee of t h e r igh t . Wh en such a duty h a s been so broken ,

a wron g h a s been don e to t h e don ee of t h e r igh t , a nd for t h a t wron g
th e la w wi l l find a rem edy .

Even a t t h e expen se of som e repet it ion , I m ay be perm it ted to

br in g toget h er a l l t h e pa rts of a comm a nd of t h e Sta te wh ich in
volves r igh t s a n d wrongs. Th e St a te comm a nds it s Subject to do

or observe for t h e ben efit of a Th ird Pa rty som e a ct or forbea ra n

1 Th e studen t m a y be referred to Bigelow,

'

Torts (8 Sa lm ond ,
Torts

(2 Wigm ore , Summ a ry of t h e Principles of Torts, Select Ca ses on t h e La w

of Torts, vol . 2 , a ppend ix A .
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Th ereupon t h a t Subject com es un der a duty , a nd th is duty t h e
S ta te wi ll , if n eed be , en force . I n th ese circum sta n ces t h e T h ird
Pa rty h a s a r igh t ; t h a t is , h e m ay en joy t h e a dva n tage resu lt ing
from th e perform a n ce of t h e Subject ’

s duty , a nd h e m ay com pla in
to t h e Sta te i f t h a t perform a n ce be in term it ted . So lon g a s t h e

Subject con t in ues to perform h is duty , a ll is wel l . Th e St a te is
sa t isfied with h is conduct . Th e Th ird Pa rty en joys h is r igh t . No
un plea sa n t n ess a rises. But i f th e Subject becom e d isobed ien t , a
n ew set of rela t ion s is in t roduced . Th e Subject in curs t h e dis

pleasure O f t h e St a te , a nd is l ia ble to pun ishm en t or ot h er pa in ful
con sequen ce . Th e Th ird Pa rty n o lon ger en joys a r igh t , but sus
ta in s a wron g . For th is wron g t h e Subject is l iable to m ake som e

a ppropria te repa ra t ion . Lia bil ity m ea n s t h a t , upon proper pro
ceedings bein g t a ken a nd proper proof adduced , a court of com

peten t jurisd ict ion m ay order t h e o ffen der to su ff er su it a ble pun ish
m en t or to m a ke su it a ble am en ds , or both to suffer pun ish m en t a nd

to m a ke am ends, a s t h e n a ture of th e ca se requ ires. Wh en t h e

d isobed ien ce a ffects t h e don ee of a r igh t , it is usua lly ca l led a wrong .

Th e term offen se a ppea rs to be a gen era l n am e , a nd to in clude both
crim es a nd wrongs . Th us every comm a n d produces or m ay produce
tw o sets of rela t ions. One of th ese is n orm a l a nd t h e ot h er is

a bnorm a l . I f t h e comm a nd a t on ce a ccom pl ish it s object , t h ere
fol low from it obed ien ce , en joym en t o f r igh t s , freedom from lega l

m o lest a t ion . I f it do n ot d irect ly a ccom pl ish its object , t h ere
fol low from it d isobed ien ce , wrongs , lega l proceed in gs a nd t h e pa in ful
con sequen ces t h a t such proceed ings involve .

Every o ffen se is a brea ch o f duty . Every brea ch of duty eit h er
is pun ish a ble or is n ot pun ish a ble . Pun ish a b le o ffen ses m ay be

prosecuted eit h er by ind ictm en t or ot h er l ike proceed in gs wh ich
w e need n ot n ow con sider , or before just ices of t h e pea ce in t h e

exercise o f t h eir summ a ry jurisd ict ion . Ind ict a ble o ffen ses , a s
th ey m ay be ca l led , a re of tw o kinds. Th ey a re eit h er crim es or

m isdem ea n ors. Misdem ea n or is a gen era l n am e for a l l ind ict able
offenses ot h er t h a n cr im es. Crim es a re a species of ind ict a ble
offen ses . Th ey h ave cert a in ch a ra cterist ic in ciden ts t h a t a t t a ch

to t h em upon ch a rge a nd upon convict ion . Wh ere a m a n is ch a rged
with a ny crim e ,

h e m ay be a rrested w it h out wa rra n t , a nd h e is
ba ila b le n ot a s of r igh t but on ly a t t h e d iscret ion of t h e court . I n

oth er ca ses, un less specia l st a tutory a ut h ority be given , a wa rran t
is a lwa ys requ ired ; a nd a n a ccused person , upon t h e product ion
of sufficien t suret ies to a rea son a ble am oun t , is ba ila ble a s of r igh t .
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We can n ow a pprecia te a d ist in ct ion wh ich h as caused much
t rouble to jur ists, th a t , n am ely , between cr imes (in t h e wide sense)
and torts. Th e d ist in ct ion is less im port a n t th an th e d iscussion
upon it m igh t seem to ind ica te . I n pra ct ice n o person is eith er
a ided or emba rra ssed by it . I n t h eory it is a ltoget h er useless a s a
ba sis for a ny classifica t ion o f la w . I t presen ts, however , certa in
fea tures wh ich require expla n a t ion . I t does n ot a r ise from a ny

d ifferen ce in t h e gravity of t h e off en ses t h a t th ese t w o words
respect ively im ply. Such a d iff eren ce does indeed genera lly exist ,
but it is n ot necessary. A sla nder , for exam ple , is m ora lly worse,
a nd its pecun ia ry con sequen ces m ay be m ore ser ious, t h a n th e

neglect to register a youn g dog wit h in t h e first h a lf of Jan ua ry.

Yet th e form er is on ly a tort , a nd t h e la t ter a pun ish a ble offen se ,

a lt h ough it is dea lt with by a n in fer ior cour t . Nor is th e d iff eren ce
on e of procedure a lone. Th ese d iff eren ces, th a t of gravity a nd

th a t of procedure, sufficien t ly d ist in gu ish in d ict a ble offen ses a nd

th ose less serious off enses in wh ich just ices of t h e pea ce h ave a

summ a ry jur isd ict ion . Th ey m a rk sufficien t ly a t lea st for pra ct ica l
purposes th e subd ivision s of on e cla ss of brea ch es of duty . But

a s between th e classes of th ese brea ch es t h ere is a furt h er d ifferen ce.

Th ey d iffer n ot on ly in degree a nd in procedure, but a lso in t h e

ch a ra cter of th e dut ies wh ich a re broken a nd in th e sa n ct ion s for
such brea ch .

Th e govern in g prin ciple is, a s w e m igh t expect , th e n a ture of t h e

dut ies. I f t h e duty broken be a bsolute , t h e consequen ce is a pun
ish able offense. I f it be pa rt icula r , t h e con sequen ce is a brea ch
of con t ra ct or oth er obl iga t ion . I f it be gen era l , t h e con sequen ce
is a tort or bot h a pun ish a ble o ff en se a nd a tort . I n a l l t h ese cases
th e sa n ct ion is d ifferen t , th e person w h o sets in m ot ion th e la w is

d iff eren t , a nd th e procedure is d iff eren t . Th e brea ch of a n a bsolute
duty is fol lowed by pun ish m en t ; t h e pen a lty is en forced by th e
Crown , a nd t h e com pla in t is determ in ed by t h ose t ribun a ls a nd

th ose m odes of procedure wh ich w e ca ll cr im in a l . Th e brea ch of a

pa rt icula r duty is n ow fol lowed by com pen sa t ion or oth er a ppro

pria te rem edy . Th e person w h o sets t h e la w in m ot ion is th e donee
of t h e r igh t . Th e case is h ea rd a nd determ in ed in th e m a n ner a nd

by th e courts wh ich , in con t rad ist in ct ion from th ose th a t a re ca l led
cr im ina l , a re ca lled civil . Th e brea ch of a genera l duty is pursued
in both or eith er of t h e above m eth ods. I f it be pursued in th e

sam em an n er in wh ich it would be pursued if t h e duty broken were
absolute , th e ca se is rega rded a s a pun ish a ble off ense. I f it be
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pursued in t h e sam e m a n n er in wh ich it wou ld h ave been pursued i f
th e duty broken were pa r ticu la r , t h e ca se is rega rded a s a tort .

Wh et h er it be pursued exclusively in t h e one w ay or in t h e ot h er

depends upon th e term s of t h e la w by wh ich t h e duty is crea ted .

But , a s gen era l dut ies im ply t w o pa rt ies in terested in t h eir perfor
m a n ce , n am ely , t h e comm a nder , t h a t is t h e Sta te , a nd t h e don ee

of th e r igh t , t h e brea ch of such a duty a ffects bot h of t h ese pa rt ies ;
a n d t h us th e sam e o ffense m ay be t rea ted bot h a s a wrong to t h e
St a te wh ich deserves pun ish m en t a nd a s a tort by wh ich specia l
dam a ge is ca used to a pa rt icu la r person . Th us , defra ud in g t h e

pub l ic reven ue is a pun ish a ble o ffense. I n som e of its form s it is

pun ish ed by fin e a nd forfeiture in flicted eith er by t h e Comm ission er
of Custom s or before just ices. I n ot h er ca ses it is a n ind icta ble
off ense , a nd is pun ish able on con vict ion before t h e Suprem e Court
by im pr isonm en t for a lon g term with or wit h out h a rd la bor .

Disorder ly conduct in t h e st reet s is a pun ish able offen se n ot a

very h ein ous on e , it is t rue , but st il l such a n offen se . On em a n agrees

to buy property from a n oth er m a n , a n d t h en refuses to perform
h is pa rt of t h e a greem en t . Th a t person h a s broken h is con t ra ct ,
a nd is l ia ble a t t h e suit of th e ot h er pa rty to dam a ges or to a decree
for specific perform a n ce , a ccord ing to t h e c ircum st a n ces of t h e ca se.

Tw o m en h ave a d ispute a s to t h e own ersh ip of goods , a nd on e of

th em t a kes or ret a in s property wh ich rea l ly belon gs to t h e oth er .

Such a n a ct does not am oun t to a cr im e ; but t h e person w h o h a s

don e so is gu ilty of a tort , a nd is l ia ble to dam a ges. A m a n fra udu

len t ly a n d wit h out color o f r igh t t akes property wh ich h e knows

to belon g to a n ot h er . He is gu ilty of t h e cr im e of t h eft , a n d wil l

be sen t to prison proba bly wit h h a rd la bor . But th is offen der

h a s a lso by h is wron gfu l a ct ca used d am a ge to t h e own er of t h e

property ; a nd for t h is tort h e is , in add it ion to h is pun ishm en t ,

l ia b le to m a ke to t h a t own er com pen sa t ion .

BLACKSTONE ,
COMME NTAR IE S , I I I , 1 19— 128.

Th e r igh ts of person s, w e m ay rem em ber , were d ist ributed in to

a bsolute a nd rela tive: a bsolute, wh ich were such a s appert a in ed a nd
belon ged to priva te m en ,

con sidered m erely a s ind ividua ls, or sin gle
person s ; a n d rela tive, wh ich were in ciden t to th em a s m em bers of

society a nd con n ected to ea ch ot h er by va rious t ies a nd rela t ions.

And t h e a bsolute r igh ts of ea ch ind ividua l were defin ed to be th e

r igh t of person a l secur ity , t h e r igh t of person a l l iberty , a nd

t h e righ t of priva te property , so t h a t t h e wron gs or in juries

a ffect ing th em m ust con sequen t ly be of a correspond ing n a ture .
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I . As to in jur ies wh ich a ffect t h e person a l security of ind ividua ls,
t h ey a re eith er in jur ies a ga in st t h eir l ives , t h eir l im bs , th eir bod ies ,
t h eir h ea lt h , or t h eir reputa t ion s.

1 . With rega rd to t h e first subd ivision , or in juries a ffect in g t h e
l ife of m a n , t h ey do n ot fa l l under our presen t con tem pla t ion ; being
on e of th e m ost a t rocious species of crim es, th e subject of th e n ext
book of our comm en ta r ies.

2 , 3 . Th e tw o n ext species of in jur ies, a ffect ing t h e limbs or

bod ies of ind ividua ls , I sh a ll consider in on e a nd th e sam e view . And

th ese m ay be comm it ted , 1 . By t h rea ts a n d m en a ces of bod ily h urt ,
th rough fea r o f wh ich a m a n

’

s busin ess is in terrupted . A m en a ce
a lon e , wit h out a con sequen t in con ven ien ce , m a kes n ot t h e in jury :
but , to com ple te t h e wron g , t h ere m ust be bot h o f t h em toget h er .

Th e rem edy for t h is is in pecun ia ry d am ages , to be recovered by
a ct ion o f trespa ss vi et a rm is; t h is bein g an in ch oa te , t h ough n ot a n

a bsolute , violen ce . 2. By a ssa u lt; wh ich is a n a t tem pt or offer
to bea t a n ot h er , wit h out touch in g h im ; a s i f on e l ifts up h is ca n e ,

or h is fist , in a th rea ten in g m a n n er a t a n oth er ; or st rikes a t h im but
m isses h im ; t h is is a n a ssau lt , in su ltus, wh ich Fin ch describes to be
“
a n un lawfu l set t ing upon on e

’

s person .

” Th is a lso is a n in ch oa te
violen ce , am oun t in g con sidera bly h igh er t h a n ba re t h rea ts ; a nd th ere
fore , t h ough n o a ctua l su fferin g is proved , yet t h e pa rt y in jured
m ay h ave redress by a ct ion of trespass vi et a rmis ; wh erein h e sh a l l
recover dam a ges a s a com pen sa t ion for t h e in jury . 3 . By ba ttery ;
wh ich is t h e un lawful bea t ing of a n ot h er . Th e lea st touch in g of

a not h er
'

s person wilful ly , or in a n ger , is a ba t tery ; for t h e la w
ca n n ot d raw t h e l in e between d ifferen t degrees o f violen ce , a nd

t h erefore to t a lly proh ibits t h e first a nd lowest st a ge of it ; every
m a n

’

s person bein g sa cred , a nd n o oth er h avin g a r igh t to m edd le

wit h it in a n y t h e sl igh test m a n n er . An d th erefore upon a sim ila r
pr in ciple t h e Corn el ia n la w de inj uriis proh ibited pu lsa tion a s wel l
a s verbera tion ; d ist in gu ish in g verbera t ion , wh ich w a s a ccom pa n ied
with pa in , from pu lsa t ion , wh ich w a s a t tended wit h n on e. But

ba t tery is , in som e ca ses , just ifia ble or lawful ; a s wh ere on e w h o

h a th a ut h or ity , a pa ren t , or m a ster , gives m odera te correct ion
to h is ch i ld ,

h is sch ola r , or h is a ppren t ice. So a lso on t h e pr in ciple
of sel f-defen se : for if on e st r ikes m e first , or even on ly a ssa ults m e ,

I m a y st rike in m y ow n defense ; a nd ,
i f sued for it , m ay plead

son a ssa u lt demesn e, or t h a t it w a s t h e pla in t iff ’s ow n o rigin a l a ssa ult
t h a t occa sioned it . So l ikewise in defen se of my goods or possession ,

if a m a n endeavors to deprive m e of t h em I m ay j ust ify laying h ands
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surgeon s , culpa e a dnumera n tur , veluti si medicus cura tion em dereli

querit,ma le quempia n secuerit, a utperperam ci m edicamen tum dederit.

Th ese a rewrongs or in jur ies un a ccom pa n ied by force , for wh ich t h ere
is a rem edy in dam ages by a specia l a ct ion o f trespa ss upon th e ca se.

Th is a ct ion of trespa ss, or t ra nsgression , on th e ca se, is a un iversa l
rem edy , given for a l l person a l wrongs a nd in jur ies wit h out force ;
so ca l led beca use t h e pla in t iff ’s wh ole ca se or ca use of com pla in t
is set fort h a t len gt h in t h e origin a l writ . For t h ough in gen era l

th ere a re m et h ods prescribed , a nd form s o f a ct ion s previously
set t led , for redressing t h ose wrongs, wh ich m ost usua l ly occur , a nd
in wh ich t h e very a ct itsel f is imm ed ia tely prejud icia l or in jur ious
to t h e pla in t iff ’

s person or property , ba t tery , n on -paym en t of debts,
det a in in g one

’

s goods , or t h e like ; yet wh ere a ny Specia l con se

quen t ia l d am a ge a r ises, wh ich could n ot be foreseen a nd provided
for in t h e ord in a ry course of just ice , t h e pa rty in jured is a l lowed ,

both by comm on la w a n d t h e st a tute of Westm . 2 , c . 24 , to brin g a
specia l a ct ion on h is ow n ca se , by a writ form ed a ccord in g to t h e

pecu l ia r circum st a n ces of h is ow n pa rt icu la r grieva n ce. For

wh erever t h e comm on la w gives a r igh t or proh ibit s a n in jury , it
a lso gives a rem edy by a ct ion ; a n d t h erefore , wh erever a n ew

in jury is done , a new m eth od o f rem edy m ust be pursued . An d it

is a set t led d ist in ct ion , t h a t wh ere a n a ct is don e wh ich is in itself
a n immedia te in jury to a n oth er

’

s person or property , t h ere t h e

rem edy is usua l ly by a n a ct ion of t respa ss vi et a rm is ; but wh ere
t h ere is n o a ct don e , but ,

on ly a culpa ble om ission , o r wh ere t h e
a ct is n ot imm ed ia tely in jurious , but on ly by con sequen ce a nd

col la tera l ly ; t h ere n o a ct ion of t respa ss vi et a rmis wi ll l ie , but a n

a ct ion on th e specia l ca se for t h e d am ages con sequen t on such

om ission or a ct .

5 . La st ly ; in juries a ffect in g a m a n
’

s reputa tion or good n am e

a re , first , by m a l icious , sca nda lous , a nd sla nderous words , tend ing
to h is dam a ge a nd deroga t ion . As i f a m a n m a l iciously a nd

fa lsely ut ter a ny sla nder or fa lse t a le of a n ot h er ; wh ich m ay eith er
enda n ger h im in la w , by im pea ch ing h im of som e h ein ous cr im e , a s

to say t h a t a m a n h a t h poisoned a n ot h er , or is perjured ; or wh ich
m a y exclude h im from society , a s to ch a rge h im wit h h aving a n

in fect ious d isea se , or wh ich m ay im pa ir or h urt h is t rade or l ivel i
h ood , a s to ca ll a t radesm a n a ba n krupt , a ph ysicia n a qua ck , or a
lawyer a kn ave . Words spoken in deroga t ion of a peer , a judge ,

or ot h er grea t o fficer of t h e rea lm , wh ich a re ca l led sca n da lum m a g

n a tum , a re h eld to be st il l m ore h ein ous: a nd th ough t h ey be such
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as would n ot be a ct ion a ble in t h e ca se of a comm on person , yet

wh en spoken in d isgra ce of such h igh a nd respecta ble Ch a ra cters,
th ey am oun t to an a trocious in jury : wh ich is redressed by a n a ct ion
on t h e case founded on m a ny a n cien t sta tutes, a s wel l on beh a lf of
th e crown , to in flict th e pun ish m en t of im pr isonmen t on t h e sla n
derer as on beh a l f of t h e pa rty , to recover dam ages for th e in jury
susta ined . Words a lso tend in g to sca nda l ize a m agistra te , or person
in a public t rust , a re reputed m ore h igh ly in jurious t h a n wh en
spoken of a pr iva te m a n . I t is sa id , t h a t form erly n o a ct ions were
brough t for words, un less t h e sla nder w as such a s (i f t rue) would
enda nger th e life of t h e object of it . But , too grea t en couragenen t

being given by t h is len ity to fa lse a nd m a l icious slanderers , it is
n ow h eld th a t for sca nda lous words of t h e severa l species before
men t ioned (th a t m ay enda n ger a m a n by subject ing h im to th e

pena lt ies of t h e la w , m ay exclude h im from society , m ay im pair
h is t rade , or m ay a ffect a peer of t h e rea lm , a m agistra te , or one in

public trust ) , a n a ct ion on t h e case m ay be h ad , wit h out proving
a ny pa rt icula r dam age to h ave h appen ed , but merely upon t h e

probabil ity th a t it m igh t h appen . But with rega rd to words th a t
do n ot th us a ppa ren t ly , ,

a nd upon t h e fa ce of th em , import such
defam a t ion as wil l of course be in jurious, it is necessary th a t t h e
pla in t iff sh ould aver som e pa rt icu la r dam age to h ave h appen ed ;
wh ich is ca lled laying h is a ct ion wit h a per quad . As if I say th at
such a clergym an is a ba st a rd , h e ca n n ot for th is bring a ny a ct ion
aga in st m e , un less h e ca n Sh ow som e specia l loss by it ; in wh ich case
h e m ay br ing h is a ct ion a ga in st m e for saying h e w as a ba sta rd , per

quad h e lost t h e presen t a t ion to such a living. I n like m ann er , to

sla nder a n oth er ma n
’

s title, by spread ing such in jur ious reports a s,

i f true, would deprive h imo f h is est a te , (as to ca l l th e issue in ta il ,
or one w h o h a th la nd by descen t , a basta rd) is a ct ion able , provided

any specia l dam age a ccrues to t h e propr ietor th ereby ; a s i f h e loses

a n opportun ity of sel l in g th e la nd . But m ere scurril ity , or Oppro
brions words, wh ich n eith er in th em selves im port , nor a re in fa ct

a ttended with , a ny in jur ious eff ects wil l not support a n act ion . So

sca nda ls, wh ich con cern m a t ters m erely spiritua l , a s to ca l l a m a n

h eret ic or adulterer , a re cogn iza ble on ly in t h e ecclesia st ica l court ;
un less any tempora l dam age en sues, wh ich m ay be a founda t ion

for a per quad. Words of h ea t a nd pa ssion , a s to ca l l a m a n a rogue

a nd rasca l , i f product ive of n o i l l con sequen ce , a nd not of a ny of th e

da ngerous species before m en t ion ed , a re n ot a ct ion a ble ; neith er a re

words spoken in a friendlym a n n er , a s by w ay of advice , adm on it ion ,
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or con cern , with out a ny t in cture or circum stan ce of il l w il l
for , in bot h t h ese ca ses , th ey a re n ot ma liciously spoken , wh ich is
pa rt of t h e defin it ion of sla nder . Neith er (as w a s form er ly h in ted)
a re a ny reflect in g words m ade use of in lega l proceed ings , a nd pert i
n en t to t h e ca use in h a nd , a su fficien t ca use of a ct ion for sla nder .

Also ,
i f t h e defenda n t be a ble to just ify , a nd prove t h e words to be

t rue , n o a ct ion wil l l ie , even t h ough specia l dam age h a th en sued :

for t h en it is n o sla nder or fa lse t a le . As i f I ca n prove t h e t rades
m a n a ba nkrupt , t h e ph ysicia n a qua ck , t h e lawyer a kn ave , a nd th e

d ivin e a h eret ic , th iswil l dest roy t h eir respect ive a ct ion s ; for t h ough
t h ere m ay be dam a ge sufficien t a ccru in g from it , yet , i f t h e fa ct be
t rue , it is damn um a bsque inj uria ; a nd wh ere t h ere is n o in jury t h e
la w gives n o rem edy . And t h is is a greea ble to th e rea son in g o f t h e

civil la w :
“
eum qui n acen tem inf ama t, n an est a equum et ban um ab eam

rem con demn a ri ; delicta en im n acen tium n ota esse apa rtet et expedit .
”

A second w ay of a ffect ing a m a n
’

s reputa t ion is by prin ted or

wr it ten l ibels , pictures , S ign s , a nd th e l ike ; wh ich set h im in a n

od ious or r id iculous l igh t , a nd t h ereby d im in ish h is reputa t ion . Wit h
rega rd to l ibels in gen era l , t h ere a re , a s in m a n y ot h er ca ses , tw o

rem ed ies ; on e by ind ictm en t , a nd th e ot h er by a ct ion . Th e form er

for t h e public o ffense ; for every l ibel h a s a tenden cy to t h e brea ch
of t h e pea ce , by provokin g t h e person l ibel led to brea k it ; wh ich
o ffen se is th e sam e (in poin t of la w ) wh eth er t h e m a t ter con ta in ed
be t rue or fa lse ; a n d th erefore th e defenda n t on a n in d ictm en t for

pub l ish in g a l ibel , is n ot a l lowed to a l lege th e t rut h of it by w ay of

just ifica t ion . But in t h e rem edy by a ct ion on t h e ca se , wh ich is to
repa ir t h e pa rty in dam a ges for t h e in jury done h im , t h e defenda n t
m a y , a s for words spoken , just ify t h e t ruth of t h e fa cts , a nd sh ow
th a t t h e pla in t iff h a s received n o in jury a t a l l . Wh a t w a s sa id
wit h rega rd to words spoken wil l a lso h old in every pa rt icula r wit h
rega rd to l ibels by wr it in g or pr in t ing , a nd t h e civi l a ct ion s con

sequen t t h ereupon ; but a s to sign s or pictures , it seem s n ecessa ry

a lways to Sh ow , by proper in n uen does a nd averrnen ts of t h e defen d
a n t

’

s m ea n in g , t h e im port a nd a ppl ica t ion of t h e sca nda l , a nd

th a t som e specia l dam age h a s followed ; ot h erwise it ca n n ot
a ppea r t h a t such l ibel by picture w a s understood to be level led
a t t h e pla in t iff , or t h a t it w a s a t tended wit h a ny a ct ion a ble con

sequen ces.

A th ird w a y of destroyin g or in jurin g a m a n
’

s reputa t ion is by
preferr in g m a licious ind ic tm en ts or prosecut ion s aga in st h im ;

wh ich , under t h e m a sk of just ice a nd public spir it , a re som et im es
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o f w agon ers for m isbeh avior in t h e public h ighways. Fa lse im
prisonm en t a lso m ay a rise by execut in g a lawful wa rran t or process
a t a n un la w ful t ime, as on a Sunday ; for th e sta tute h a th decla red
th a t such service or process sh a l l be void .

BLACKSTONE ,
COMMENTARIE S , I I I , 165.

Besides th e specia l a ct ion on t h e ca se, th ere is a lso a pecul ia r
rem edy , en t it led a n a ct ion of deceit; to give dam ages in som e

pa rt icula r ca ses of fra ud ; a nd prin cipa l ly wh ere on e m an does a ny

th in g in t h e n ame of anoth er , by wh ich h e is deceived or in jured ;
a s i f on e brings an a ct ion in a n oth er

’

s costs ; or wh ere one obta in s
or suffers a fra udulen t recovery of la nds, tenemen ts, or ch a t tels ,
to t h e prejud ice of h im t h a t h a th r igh t . As wh en , by col lusion ,

t h e a t torn ey of t h e ten a n t m a kes defa ult in a rea l a ct ion , or

wh ere t h e sh eriff returns th a t t h e ten a n t w as summ on ed wh en
h e w a s n ot so , a nd in eith er ca se h e loses th e land , th e wr it of deceit
l ies a ga in st t h e dem andan t , a nd a lso th e a ttorney or th e sh er iff
a nd h is officers ; to an nul t h e form er proceed ings, a nd recover ba ck
th e la nd . I t a lso l ies in t h e ca ses of wa rran ty before m en t ioned ,

a nd ot h er person a l in j uries comm it ted con tra ry to good fa it h a nd

h onesty . But an a ct ion on th e ca se, for dam ages , in n a ture of a

wr it o f deceit, is m ore usua l ly brough t upon t h ese occasion s .

BLACKSTONE , COMMENTARIE S , I I I , 139-143.

We a re n ext to con tem pla te t h ose wh ich a ff ect t h eir rela tive r igh ts
or such a s a re in ciden t to person s con sidered a s mem bers o f society ,
a nd con nected to ea ch oth er by va rious t ies a nd rela t ion s ; a nd , in

pa rt icula r , such in j uries a s m ay be don e to persons under t h e four
fol lowin g rela t ions : h usba nd a nd wife , pa ren t a nd ch ild , gua rd ia n
a nd wa rd , m a ster a nd serva n t .

1 . In jur ies t h a t m ay be o ffered to a person , con sidered as a

h usba nd , a re prin cipa l ly th ree : a bduction , or takin g away a m a n
’

s

wife ; a dultery, or crim in a l conversa t ion with h er ; a nd bea ting or

o th erwise a busing h er . 1 . As to th e first sort , a bduction , or tak

ing h er away , t h is m ay eith er be by fraud a nd persuasion , or open
violen ce : t h ough th e la w in bot h ca ses supposes force a nd con

st ra in t , th e wife h aving n o power to consen t ; a nd t h erefore gives
a rem edy by writ of ravishmen t, or a ct ion of trespa ss vi et a rmis,
de uxore rapta et abducta . Th is a ct ion lay a t t h e comm on la w ;

a nd t h ereby th e h usba nd sh a l l recover , not th e possession of h is

wife , but dam ages for ta king h er away. And t h e h usba nd is
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a lso en t it led to recover dam a ges in a n a ct ion on th e ca se aga in st
such a s persuade a nd en t ice t h e wife to live sepa ra te from h im

wit h out a sufficien t ca use. Th e o ld law w as so strict in t h is po in t ,
t h a t i f on e

’

s w i fe m issed h er w ay upon t h e road , it w a s n ot lawfu l
for a n oth erm a n to ta ke h er in to h is h ouse, un less sh e w a s ben igh ted
a nd in da nger of being lost or d row n ed ; but a stra nger m igh t ca rry
h er beh in d

“

h im on h orseba ck to m a rket , to a just ice of t h e pea ce ,

for a wa rra n t a ga inst h er h usba nd , or to t h e spiritua l court to sue

for a divorce. 2 . Adultery, or cr im in a l conversa t ion wit h a m a n
’

s

wife , t h ough it is, a s a pub l ic crim e , left by our laws to t h e coercion
o f t h e Spir itua l courts ; yet , con sidered a s a civil in jury (a nd surely
t h ere ca n be n o grea ter) t h e la w g iv

’

es a sa t isfa ct ion to t h e h us

ba n d for it by a ct ion of trespa ss vi et a rmis a ga inst t h e a du lterer ,

w h erein t h e dam agesrecovered a re usua l ly very la rge a nd exem pla ry .

But t h ese a re proper ly in creased a nd d im in ish ed by circum sta n ces
a s t h e ra n k a nd fortun e of th e pla in tiff a nd defenda n t ; th e rela t ion
or con n ect ion between th em ; t h e seduct ion or oth erwise of t h e

w ife , founded on h er previous beh avior a nd Ch a ra cter ; a nd t h e

h usba n d ’

s obl iga t ion , by set t lem en t or oth erwise, to provide for
t h ose ch ildren , wh ich h e ca n n ot but suspect to be spurious.

T h e t h ird in jury is th a t of bea tin g a m an
’

s wife , or oth erwise ill
usin g h er ; for wh ich , if it be a comm on a ssault , ba t tery , or im prison
m en t , th e la w gives t h e usua l rem edy to recover dam ages, by
a ct ion of trespa ss vi et a rmis, wh ich m ust be brough t in th e n am es

of t h e h usba nd a nd wife j oin tly ; but if th e bea t ing or ot h er m a l

t rea tm en t be very enorm ous , so t h a t th ereby th e h usba n d is
depr ived for any t ime of t h e com pa n y a nd a ssista n ce of h is wife ,

t h e la w t h en gives h im a sepa ra te rem edy by a n a ct ion of t respa ss,
in n a ture of a n a ct ion upon t h e case , for th is ill usa ge, per quad
con sortium amisit,

‘ in wh ich h e sh a l l recover a sa t isfa ct ion in

dam a ges.

I I . In jur ies th a t m ay be offered to a person considered in t h e

rela t ion of a pa ren t were likewise of t w o kinds : 1 . Abduction , or

t a king h is ch ildren away ; a nd , 2 . Ma rrying h is son a nd h eir
with out t h e fa th er 's consen t , wh ereby during th e con t in ua n ce of

th e m i lita ry ten ures h e lost th e va lue of h is m a rriage. But th is
la st in jury is now ceased , toget h er wit h t h e righ t upon wh ich it is

grounded ; for , th e fa th er being n o lon ger en t it led to th e va lue
of t h e m a rr iage , th e m a rrying h is h eir does h im n o sort of in jury
for wh ich a C ivil a ct ion w il l lie . As to th e oth er , of a bduct ion , or

t a king away t h e ch ildren from t h e fa t h er , th a t is a lso a m a t ter of
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doubt wh eth er it be a c ivil in jury or n o ; for , before th e a bol it ion
of t h e ten ure in ch iva lry , it w a s equa lly a doubt wh et h er a n a ct ion
would lie for ta kin g a nd ca rryin g away a ny oth er ch i ld besides t h e
h eir ; som e h o ld in g t h a t it wou ld n ot , upon t h e supposit ion th a t

th e on ly ground or ca use of a ct ion w a s losin g t h e va lue of t h e

h eir ’

s m a rr ia ge ; a nd ot h ers h old in g t h a t a n a ct ion wou ld lie for
ta kin g away a ny of t h e ch ildren , for t h a t t h e pa ren t h a t h a n in ter
est in t h em a l l , to provide for t h eir educa t ion . I f , t h erefore ,

before t h e a bol it ion of t h ese ten ures , it w a s a n in jury to t h e fa t h er
to ta ke away t h e rest of h is Ch ildren , a s wel l a s h is h eir , (a s I am
in c lin ed to t h in k it w a s) , it st il l rem a in s a n in jury , a nd is rem ed ia b le
by wr it of ra vishmen t or a ct ion of trespa ss vi et a rmis , de filio , vel

fil ia , ra pta vel a bducta ; in t h e sam e m a n n er a s t h e h usba n d m ay

h ave it on a ccoun t o f t h e a bduct ion of h is wife.

I I I . Of a sim ila r n a ture to t h e la st is t h e rela t ion o f gua rdia n

a n d wa rd ; a nd t h e l ike a c tion s muta tis muta n dis , a s a re given to

fa t h ers , t h e gua rd ia n a lso h a s for recovery of dam a ges , wh en h is

wa rd is stolen or ravish ed away from h im . And t h ough gua rd ia n
sh ip in ch iva lry is n ow tot a l ly a bol ish ed , wh ich w a s t h e on ly ben e
ficia l kind o f gua rd ia n sh ip to t h e gua rd ia n , yet t h e gua rd ia n in

socage w a s a lways a n d is st i ll en t it led to a n a ct ion of ravishmen t,

i f h is wa rd or pupil be t a ken from h im ; but t h en h e m ust a ccoun t

to h is pupil for t h e dam a ges wh ich h e so recovers . And , a s a

gua rd ia n in soca ge w a s a lso en t it led a t comm on la w t o a writ of

r igh t of wa rd , de custodia terra e et h a eredis , in order to recover t h e
possession a nd custody of t h e in fa n t , so I a ppreh en d t h a t h e is

st i ll en t it led to sue out t h is a n t iqua ted writ . But a m ore speedy
a nd summ a ry m et h od of redressin g a ll com pla in ts rela t ive t o wa rds
a nd gua rd ia n s h a th of la te obta in ed by a n appl ica t ion to t h e court

of ch a n cery ; wh ich is th e suprem e gua rd ia n , a n d h a s t h e superin

ten den t jurisd ict ion , o f a l l t h e in fa n ts in th e kin gdom . And it is

expressly provided by sta tute 12 Ca r . I I . C . 24 t h a t test am en ta ry

gua rd ia n s m ay m a in ta in a n a ct ion of ravishm en t or t respa ss , for

recovery of a ny of t h eir wa rds , a nd a lso for dam a ges to be a ppl ied
to t h e use a nd ben efit of t h e in fa n ts .

IV . To t h e rela t ion between ma ster a nd serva n t, a nd t h e r igh ts
a ccru in g t h erefrom , t h ere a re tw o species of in jur ies in ciden t .

Th e on e is , reta in in g a m a n
’

s h ired serva n t before h is t im e is expired ;
t h e oth er is , bea t in g or con fin in g h im in such a m a n ner t h a t h e is

n ot a ble to perform h is work . As to t h e first , t h e ret a in in g a n o th er
person ’

s serva n t during t h e t im e h e h as a greed to serve h is presen t
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pa rt o f th e st ipu la ted con tra ct , h e suffers no in jury , a nd is there
fore en t it led to n o a ct ion , for a n y ba t tery or im prisonm en t wh ich
such m aster m ay h appen to endure .

WARRE N AND BRANDE IS , THE RIGH T To PRI VACY ,
4 Ha rva rd La w

Rev . 193, 193-196, 206—207.

Th a t th e ind ividua l sh a l l h ave ful l protect ion in person a nd in

property is a prin ciple a s old a s t h e common la w ; but it h a s been
found n ecessa ry from t im e to t im e to define anew t h e exa ct n a ture
a nd exten t of such protect ion . Pol it ica l , socia l , and econ om ic
ch a n ges en ta il t h e recogn it ion of n ew righ ts , a nd th e comm on la w ,

in its etern a l yout h , grows to m eet th e dem ands of society . Th us,
in very ea rly t im es, th e la w gave a remedy on ly for ph ysica l in ter
feren ce with life and property , for t respasses vi et a rmis. Th en th e
“
righ t to l ife

”
served on ly to protect th e subject from ba ttery in its

va r ious form s ; l iberty mea n t freedom from a ctua l rest ra in t ; a n d

th e r igh t to property secured to t h e ind ividua l h is la nds a nd h is

ca t t le. La ter , th ere came a recogn it ion of m an
’

s spir itua l n a ture ,
of h is feel ings a nd h is in tel lect . Gradua lly , th e scope of t h ese lega l
r igh t s broadened ; a nd now th e r igh t to l ife h as com e to m ea n t h e

righ t to en joy l ife, t h e r igh t to be let
'

a lone ; t h e righ t to l iberty
secures th e exercise of exten sive civil pr ivileges ; a nd t h e term
“property” h a s grown to com pr ise every form of possession
in ta n gible , as wel l a s ta ngible.

Th us, with t h e recogn it ion of th e lega l va lue of sensa t ion s , t h e
protect ion a ga inst a ctua l bod ily in jury w a s extended to proh ibit
m ere a ttem pts to do such in jury ; t h a t is, th e putt ing a n ot h er in

fea r of such in jury . From th e a ct ion of ba t tery grew th a t of a s

sa u lt . Much la ter t h ere cam e a qua l ified protect ion of t h e ind ividua l
aga in st Off ensive n oises a nd odors , aga in st dust a nd sm oke , a nd

excessive vibra t ion . Th e la w of n u isan ce w as developed . So

rega rd for h um an emot ion s soon exten ded th e scope of person a l
imm un ity beyond th e body of th e ind ividua l . H is reput a t ion ,

t h e sta n d in g among h is fel low-m en , w a s considered , a nd t h e la w of

sla nder a nd libel a rose. Man
’

s fam ily rela t ions becam e a pa rt of t h e
lega l con cept ion of h is life , a nd t h e a l ien a t ion of a wife ’

s a ff ect ion s
w a s h eld remedia ble. Occa sion a l ly , th e la w h a lted ,

— a s in its

refusa l to recogn ize th e in trusion by seduct ion upon t h e h on or

o f th e fam ily. But even h ere th e dem ands of society were m et . A
m ean fict ion , th e a ct ion per quad servitium amisit, w a s resorted to ,

a nd by a l lowing dam ages for in j ury to t h e pa ren ts’

feel ings, a n
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adequa te rem edy w a s ord in a r ily a fforded . Sim ila r to t h e expa n sion
of t h e r igh t to l ife w a s th e growth of t h e lega l con cept ion o f property .

From corporea l property a rose t h e in corporea l r igh ts issu in g ou t

of it ; a nd t h en t h ere open ed t h e wide rea lm o f in ta n gible property ,
in th e products a nd processes of t h e mind , a s works of l itera ture
a nd a rt , goodwil l , t rade secrets , a nd t ra dem a rks.

Th is developm en t of t h e la w w a s in evita ble . Th e in ten se in tel
lectua l a nd em ot ion a l l ife , a nd t h e h eigh ten in g of sen sa t ion s wh ich
cam e wit h t h e a dva n ce of c ivil iza t ion m ade it clea r to m en t h a t

on ly a pa rt of t h e pa in , plea sure , a nd profit o f l ife lay in ph ysica l
t h in gs . Th ough ts , em ot ion s , a n d sensa t ion s dem a nded lega l recog
n it ion , a nd t h e bea ut iful ca pa city for grow th wh ich ch a ra cterizes
t h e comm on la w en a bled th e judges to a fford t h e requ isite pro

tect ion , wit h out t h e in terposit ion of t h e legisla ture .

Recen t inven t ion s a n d busin ess m et h ods ca l l a t ten t ion to t h e

n ext step wh ich m ust be t a ken for t h e protect ion of t h e person , a nd

for secur in g to t h e ind ividua l wh a t Judge Cooley ca l ls t h e r igh t
“
to be let a lon e . In st a n ta n eous ph otogra ph s a nd newspa per en

terprise h a ve invaded t h e sa cred precin cts o f priva te a nd dom est ic
l ife ; a nd n um erous m ech a n ica l devices t h rea ten to m ake good t h e

pred ict ion t h a t “wh a t is wh ispered in t h e closet sh a ll be procla im ed

from t h e h ouse-tops. For yea rs t h ere h a s been a feel ing t h a t th e
la w m ust a ff ord som e rem edy for t h e un a uth orized circula t ion of

port ra it s of priva te person s ; a n d t h e evil of t h e inva sion of priva cy
by t h e n ewspa pers , lon g keen ly felt , h a s been but recen t ly d is
cussed by a n a ble writer . Th e a l leged fa cts of a som ewh a t
n otorious ca se brough t before a n in fer ior t ribun a l in New Yo rk a

few m on th s a go , d irect ly involved t h e con sidera t ion of t h e r igh t of
circula t in g portra its ; a n d t h e quest ion wh et h er our la w wil l recog
n ize a nd protect th e righ t to pr iva cy in th is a nd in ot h er respects
m ust soon com e before our courts for con sidera tion .

Of t h e desira bil ity — indeed of t h e n ecessity — of som e such

protect ion , t h ere ca n ,
it is bel ieved , be no doubt . T h e press is

over-stepping in every d irec tion t h e obvious bounds of propriety ,

a nd of decen cy . Gossip is n o longer t h e resource of t h e id le a nd of

th e Vicious , but h a s becom e a t rade , wh ich is pursued wit h indust ry
a s wel l a s effron tery . To sa t isfy a prurien t ta ste , t h e deta ils of sex

ua l rela t ion s a re spread broadca st in t h e colum n s of t h e da ily papers .

To occupy t h e indolen t , colum n upon colum n is fil led with id le

gossip , wh ich ca n on ly be procured by in t rusion upon t h e dom est ic
circle . T h e in ten sity a nd com plexity of l ife , a t ten da n t upon
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a dva n cin g civil iza t ion , h ave rendered n ecessa ry som e retrea t from th e

wor ld , a n d m a n , under t h e refin in g in fluen ce o f cu lture , h a s become

m ore sen sit ive to publ icity , so th a t sol itude a nd priva cy h ave
becom e m ore essen t ia l to th e ind ividua l ; but m odern en terprise a nd
inven t ion h ave , t h rough in va sion s upon h is priva cy ,

subjected h im
to m en ta l pa in a nd d ist ress , fa r grea ter t h a n cou ld be in flicted by
m ere bod ily in jury . Nor is t h e h a rm wrough t by such in va sion s
con fin ed to th e su fferin g of t h ose w h o m ay be m a de t h e subjects
of jou rn a l ist ic or ot h er en terprise . I n t h is, a s in ot h er bra n ch es of
comm erce , t h e supp ly crea tes t h e dem a nd . Ea ch crop o f un seem ly

gossip , t h us h a rvested ,
becom es t h e seed of m ore , a n d ,

in d irect
proport ion to its circula t ion , resu lts in a lowerin g of socia l st a n
da rds a nd o f m ora l ity . Even gossip appa ren t ly h a rm less, wh en
widely a nd persisten t ly circu la ted , is poten t for evil . I t both be
l it t les a nd perverts. I t bel it t les by inver tin g t h e rel a t ive im port a n ce
o f t h in gs, th us dwa rfin g t h e t h ough ts a nd a spira t ion s o f a people.

Wh en person a l gossip a t t a in s t h e d ign ity of prin t , a nd crowds t h e
spa ce a va i la ble for m a t ters of rea l in terest to t h e comm un ity , wh a t
wonder t h a t t h e ign ora n t a nd th ough t less m ist a ke its rela t ive im
port a n ce . Ea sy of com preh en sion , a ppea l in g to th a t wea k side of

h um a n n a ture wh ich is n ever wh ol ly ca st down by t h e m isfortun es
a nd fra ilt ies o f our n eigh bors , n o on e ca n be surprised t h a t it usurps
t h e p la ce O f in terest in bra in s ca pa ble of ot h er t h ings. T r ivia l ity
dest roys a t on ce robust n ess of t h ough t a nd del ica cy of feel in g .

No en t h usia sm ca n fl ourish , n o gen erous im pu lse ca n survive un der

its b ligh t in g in fluen ce .

I f w e a re correct in t h is con clusion , t h e exist in g la w a ffords a

prin ciple wh ich m ay be invoked to protect t h e pr iva cy of t h e in

d ividua l from inva sion eit h er by t h e too en terprisin g press, t h e
ph otograph er , or t h e possessor of a n y ot h er m odern device for
record in g or reproducin g scenes or sounds. For t h e protect ion
a fforded is n ot con fin ed by t h e a uth orit ies to t h ose ca ses wh ere
a ny pa rt icula r m ed ium or form of expression h a s been a dopted ,

n or to products of t h e in tel lect . Th e sam e protect ion is a fforded

to em ot ion s a nd sensa t ion s expressed in a m usica l com posit ion or

ot h er work o f a rt a s to a l itera ry com posit ion ; a nd words spoken ,

a pa n tom im e a cted , a son a t a perform ed , is n o less en t it led t o pro
tect ion t h a n i f ea ch h ad been reduced to w rit ing . Th e circum sta n ce
t h a t a t h ough t or em ot ion h a s been recorded in a perma nen t form
renders its iden t ifica t ion ea sier , a nd h en ce m ay be im port a n t from
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form erly sta ted , a nd preserved a n d tra n sferred by gra n ts, deeds,
a nd w il ls , wh ich a re a con t in ua t ion o f t h a t occupa n cy ; it fol lows ,
a s a n ecessa ry con sequen ce , t h a t wh en I h ave on ce ga in ed a r igh t fu l
possession of a ny goods or Ch a t tels , eit h er by a just occupa n cy or
by a lega l t ra n sfer , wh oever eit h er by fra ud or force d ispossesses
m e of t h em , is gu ilty of a t ra n sgression aga in st th e la w of society ,
wh ich is a kind of seconda ry la w of n a ture . F or t h ere m ust be

a n en d of a ll socia l comm erce between m a n a nd m an , un less pr iva te
possession s be secured from un just inva sion s : a nd , i f a n a cquisit ion
of goods by eit h er force or fra ud were a llowed to be a sufficien t t it le ,
a l l property wou ld soon be con fin ed to t h e m ost st rong , or t h e m ost

cun n in g ; a nd t h e wea k a nd sim ple—m inded pa rt o f m a n kind (wh ich
is by fa r t h e m ost n um erous d ivision ) cou ld n ever be secure of t h eir
possession s.

Th e wrongfu l t aking of goods being t h us m ost clea rly a n in jury ,
t h e n ext con sidera t ion is , wh a t rem edy t h e la w of En gla nd h as given
for it . And t h is is , in t h e first pla ce , t h e rest itut ion o f t h e goods

t h em selves so wrongfu lly taken , wit h dam a ges for t h e loss sust a in ed
by such un just inva sion ; wh ich is eff ected by a n a ct ion of replevin .

I n l ike m a n n er , ot h er rem ed ies for oth er un lawfu l t a kin gs of a

m a n
’

s goods con sist on ly in recoverin g a sa t isfa ct ion in dam a ges.

An d i f a m a n ta kes th e goods of a n ot h er out of h is a ctua l or virtua l
possession , wit h out h avin g a lawful t it le so to do , it is a n in jury ,
wh ich t h ough it doth n ot am oun t to felony un less it be don e a n ima

fura ndi , is n evert h eless a t ra n gression for wh ich a n a ct ion of trespa ss
vi et a rmis wi ll lie ; wh erein t h e pla in t iff sh a ll n ot recover t h e t h in g
itself , but on ly dam ages for t h e loss of it . Or , if comm it ted wit h out
force , t h e pa rty m ay , a t h is ch oice , h ave a n ot h er rem edy in dam a ges

by a ct ion of trover a n d conversion .

2 . Depr iva t ion of possession m ay a lso be a n un just deta in er
of a not h er

’

s goods t h ough t h e origin a l ta kin g w a s lawfu l . As i f
I d istra in a not h er s ca t t le dam a ge

-fea sa n t , a nd before t h ey a re

im poun ded , h e tenders rn e sufficien t am ends ; n ow , t h ough th e

origin a l t a kin g w a s lawfu l , my subsequen t det a inm en t of t h em

a fter tender of am ends is wrongful , a n d h e sh a l l h ave a n a ct ion of

replevin aga in st m e to recover t h em ; in wh ich h e sh a ll recover
dam a ges on ly for th e deten tion a nd n ot for t h e caption , beca use t h e
or igin a l t a kin g w a s lawful . Or , i f I lend a m a n a h orse , a nd h e

a fterwa rds refuses to restore it , th is in jury con sists in t h e det a in ing
a nd n ot in t h e or igin a l t a kin g , a nd t h e regu la r m et h od for m e to
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recover possesssion is by a ct ion of detinue. I n th is a ct ion o f det in ue
it is n ecessa ry to a scert a in th e t h in g deta ined , in such m a n ner a s

th a t it m ay be specifica lly kn own a nd recovered . Th erefore it
ca n n ot be brough t for m on ey , corn , or th e like, for th a t ca n not be
kn own from ot h er m oney or corn , un less it be in a bag or a sa ck , for
t h en it m ay be d ist inguish a bly m a rked . I n order th erefore to

ground a n a ct ion of det inue , wh ich is on ly for t h e deta in in g, t h ese
poin ts a re n ecessa ry : 1 . Th a t t h e defenda n t cam e lawfu l ly in to
possession of th e goods as eit h er by del ivery to h im , or fin d in g t h em ;

2 . Th a t t h e pla in t iff h ave a property ; 3. Th a t t h e goods t h em
selves be o f som e va lue ; a nd 4 . Th a t t h ey be a scert a in ed in poin t
of iden t ity . Upon t h is th e jury , i f th ey find for th e pla in t iff , a ssess
t h e respect ive va lues of th e severa l pa rcels deta in ed , a nd a lso

dam ages for t h e deten t ion . And th e judgm en t is cond it ion a l ; t h a t
t h e p la in t iff recover th e sa id goods , or (i f th ey can not be h a d ) th eir
respect ive va lues, a nd a lso th e dam ages for deta in in g t h em .

Th e a ct ion itsel f is of la te m uch d isused , a nd h a s given pla ce to
t h e a ct ion o f t rover .

Th is a ct ion of trover a nd conversion w as in its or igin a l a n a ct ion
of t respa ss upon th e case , for t h e recovery of dam ages a ga in st such
person a s h ad f ound a noth er

’

s goods a nd refused to del iver t h em
on dem a n d , but converted th em to h is ow n use ; from wh ich fin d ing
and convert in g it

_
is ca lled a n a ct ion of trover a nd conversion . Th e

freedom of t h is a ct ion from wa ger of law , a nd t h e less degree of

certa in ty requ isite in describin g t h e goods, gave it so con sidera ble
a n adva n ta ge over t h e a ct ion of detinue, th a t by a fict ion of la w ,

a ct ion s o f trover were a t lengt h perm itted to be brough t a ga inst
a ny m a n w h o h ad in h is possession

fi

by a ny mea ns w h a t soever t h e
person a l goods of a noth er , a nd sold t h em or used t h em wit h out t h e
con sen t of th e owner , or refused to del iver t h em wh en dem a n ded .

Th e in jury l ies in th e conversion ; for a ny m a n m ay ta ke t h e goods
of a n ot h er in to possession , if h e finds t h em ; but n o finder is a l lowed
to a cqu ire a property t h erein , un less t h e own er be forever un kn own :
a nd t h erefore h e m ust n ot convert t h em to h is ow n use , wh ich t h e
la w presum es h im to do if h e refuses t h em to t h e owner : for wh ich

rea son such refusa l a lso is, prima f a cie, sufficien t eviden ce of a

conversion . Th e fa ct of th e find in g or trover is th erefore n ow

tot a l ly imm a teria l ; for t h e pla in t iff n eeds on ly to suggest (a s words

of form ) t h a t h e lost such goods , a nd th a t th e defenda n t found
th em ; a nd i f h e proves th a t t h e goods are h is property a nd th a t

th e defen da n t h ad th em in h is possession , it is sufficien t . But a
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conversion m ust be fu lly proved ; a nd t h en in th is a ct ion th e

pla in t iff Sh a ll recover dam ages , equa l to t h e va lue o f t h e t h in g con

verted , but n ot th e t h ing itsel f ; wh ich n oth in g will recover but a n
a ct ion of detin ue or replevin .

As to t h e dam age t h a t m ay be offered to t h in gs person a l wh ile in
t h e possession of t h e owner , a s h un t in g a m a n

’

s deer , sh oot in g h is
dogs , poison in g h is ca t t le , or in a ny wise t a kin g from t h e va lue of a ny
of h is ch a t tels or m a kin g t h em in a worse cond it ion t h a n before ,

th ese a re in ju ries too obvious t o n eed expl ica t ion . I h ave on ly
th erefore to m en t ion th e rem ed ies given by t h e la w to redress t h em ,

wh ich a re in t w o sh a pes by a ct ion of trespa ss vi et a rm is, wh ere
t h e a ct is in itsel f immedia tely in jurious to a n ot h er

’

s property , a nd
th erefore n ecessa ri ly a ccom pa n ied with som e degree of force ; a nd

by specia l a ct ion on th e ca se, wh ere t h e a ct is in itsel f ind iff eren t ,
a nd t h e in jury on ly con sequen tia l , a nd t h erefore a r isin g with out a ny
brea ch o f t h e pea ce . I n bot h o f wh ich su its t h e pla in t iff sh a l l
recover dam a ges , in proport ion to t h e in jury wh ich h e proves t h a t
h is property h a s susta in ed . And it is n ot m a teria l wh et h er t h e
dam a ge be don e by t h e defenda n t h im self , or h is serva n ts by h is
d irect ion ; for t h e a ct ion wil l lie aga in st t h e m a ster a s wel l a s t h e
serva n t . An d , i f a m a n keeps a dog or ot h er brute a n im a l , used

to do m isch ief , a s by worryin g sh eep , or t h e l ike , t h e own er m ust

a n swer for t h e con sequen ces , if h e kn ows of such evil h a bit .

BLACKSTONE , COMME NTAR IE S , I I I , 208— 215.

I n t h e tw o preced in g Ch a pters w e h ave con sidered such in jur ies
to rea l property a s con sisted in a n ouster or am o tion of possession .

Th ose wh ich rem a in to be d iscussed a re such a s m ay be offered
to a m a n

’

s rea l property with out a n y am ot ion from it .

Th e secon d species , t h erefore , of rea l in juries , or wron gs t h a t

a ffect a m a n
’

s la nds , ten em en ts
,
or h ered itam en t s , is t h a t o f tres

pa ss. Trespa ss , in its la rgest a nd m ost exten sive sen se , sign ifies
a ny t ra n sgression or offen se a ga in st t h e la w of n a ture , of society ,

or of t h e coun t ry in wh ich w e l ive , Wh et h er it rela tes to a m a n
’

s

person or h is property . Th erefore ,
bea t ing a n ot h er is a t respa ss,

for wh ich (a s w e h ave form erly seen ) a n a ct ion of trespa ss vi et

a rmis in a ssa u lt a nd ba t tery wi l l lie ; t a king or det a in ing a m a n
’

s

goods a re respect ively t respa sses , for wh ich a n a ct ion of trespa ss
vi et a rmis, or on t h e ca se in t rover a nd conversion , is given by t h e
la w , so a lso , non -perform a n ce of prom ises or undert akin gs is a

trespa ss, upon wh ich a n a ct ion of t respass on t h e case in a ssumpsit



https://www.forgottenbooks.com/join


502 ACTS

On e m ust h ave a property (eith er a bsolute or tem pora ry) in th e

soil , a nd a ctua l possession by en t ry , to be a ble to m a in ta in a n

a ct ion of t respa ss ; or , a t lea st , it is requisite t h a t t h e pa rt y h a ve a
lea se a nd possession of th e vesture a nd h erbage of t h e la nd . Th us,
if a m eadow be d ivided a n nua l ly am on g t h e pa r ish ion ers by lot ,
t h en , a fter ea ch person

’

s severa l port ion is a l lot ted , th ey m ay be

respect ively ca pable of m a in ta in in g a n a ct ion for t h e brea ch of

th eir severa l closes : for t h ey h ave a n exclusive in terest a nd free
h old th erein for t h e t im e . But before en t ry a nd a ctua l possession
on e ca n n ot m a in t a in a n a ct ion o f t respa ss , th ough h e h a t h t h e free
h old in la w . And t h erefore a n h eir before en try ca n n ot h ave t h is
a ct ion a ga in st a n a ba tor ; t h ough a d isseisee m igh t h ave it a ga in st
t h e d isseisor , for th e in jury done by t h e d isseisin it sel f , a t wh ich
t im e th e pla in t iff w a s seised of t h e la nd ; but h e ca n n ot h ave it
for a n y a ct don e a fter t h e d isseisin un t il h e h a t h ga in ed possession
by re-en t ry , a nd t h en h e m ay wel l m a in ta in it for th e in term ed ia te
d am a ge done ; for a fter h is re-en t ry t h e la w , by a kind of j us past
l imin ii , supposes th e freeh old to h ave a l l a long con t in ued in h im .

Neit h er by t h e comm on la w , in ca se of a n in trusion or deforce
m en t , could t h e pa rty kept out of possession sue th e wrong-doer

by a m ode of redress wh ich w a s ca lcu la ted m erely for in jur ies com
m it ted a ga in st t h e la nd wh ile in th e possession of th e own er .

A m a n is a n swerable for n ot on ly h is ow n t respa ss , but t h a t of

h is ca t t le a lso ; for , if by h is n egl igen t keepin g t h ey st ray upon t h e
la nd of a n ot h er (a nd m uch m ore if h e perm its or dr ives t h em on )
a nd t h ey t h ere t read down h is n eigh bor

’

s h erbage a nd spoil h is corn
or h is t rees, t h is is a trespa ss for wh ich t h e own er m ust a n swer in
dam a ges , a nd t h e la w gives th e pa r ty in jured a double rem edy in
th is ca se , by perm it t in g h im to d ist ra in t h e ca t t le t h us dama ge

f ea sa n t, or doin g dam age , t i ll t h e owner sh a l l m a ke h im sa tisfa c

t ion , or else by leavin g h im to th e comm on rem edy in f ora can ten

tiasa , by a ct ion . And t h e a ct ion t h a t l ies in eit h er of t h ese ca ses
of t respa ss comm it ted upon a n ot h er

’

s la nd eit h er by a m a n h im self
or h is ca t t le is , t h e a ct ion of trespa ss vi et a rmis, w h ereby a m a n is

ca l led upon to a n swer qua re vi et a rm is cla usum ipsius, A . , apud B .
,

f regit, et blada ipsius A .
, a d va len tiam cen tum sa lidarum ibidem

n uper crescen tia cum quibusdam averiis depa stus f uit, con culcavit, et
can sumpsit, etc. : for t h e la w a lways couples th e idea of force wit h
t h a t of in trusion upon t h e property of a n ot h er . And h erein ,

if
a ny unwa rra n t a ble a ct of t h e defenda n t ‘ or h is bea st s in com ing
upon t h e la nd be proved , it is a n a ct of trespa ss for w h ich t h e
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pla in t iff m ust recover som e dam ages ; such , h owever , a s th e jury
sh a ll t h in k proper to a ssess.

I n som e ca ses t respa ss is just ifiable , or , ra th er , en t ry on a noth er
’

s

la nd or h ouse sh a ll n ot in t h ose ca ses be a ccoun ted trespa ss ; a s
if a m a n com es t h it h er to dem a nd or pay m oney t h ere paya ble , or

to execute in a
_
lega l m a n ner t h e process of th e la w . Also , a m a n

m ay just ify en ter in g in to a n in n or publ ic h ouse wit h out t h e leave
of t h e own er first specia lly a sked , because wh en a m a n professes
th e keepin g such in n or publ ic h ouse h e t h ereby gives a genera l

l icen se to a ny person to en ter h is doors. So a la nd lord m ay just ify
en ter in g to d istra in for ren t ; a comm on er , to a t tend h is ca t t le
comm on ing on a not h er

’

s la nd ; a nd a reversion er , to see if a ny

wa ste be comm itted on t h e est a te ; for t h e a ppa ren t n ecessity of t h e
th ing . Also , it h a th been sa id t h a t , by t h e comm on la w a nd cus

tom of En gla nd , t h e poor a re a llowed t o en ter a nd glea n upon
a not h er

’

s ground a fter t h e h a rvest , with out bein g guilty of t respa ss :
wh ich h um a ne provision seem s borrowed from t h e Mosa ica l la w .

I n l ike m a n ner t h e comm on la w wa rra n ts t h e h un t in g of ravenous
bea sts o f prey , a s badgers a nd foxes , in a n ot h er m a n

’

s la nd , be

ca use t h e dest royin g such crea tures is sa id to be profit a ble to t h e
publ ic . But in ca ses wh ere a m a n m isdem ea n s h im sel f or m a kes
a n ill use of t h e a uth ority with wh ich t h e la w in t rusts h im , h e

sh a l l be a ccoun ted a t respa sser a b in itia : a s i f on e com es in to a

tavern a nd wil l n ot go out in a rea son able t im e , but t a rr ies t h ere
a l l n igh t con t ra ry to t h e in cl in a t ion s of t h e owner ; t h is wrongfu l
a ct sh a l l a ffect a nd h ave rela t ion ba ck , even to h is first en t ry , a nd

m a ke t h e wh ole a t respa ss. But a ba re n on -fea sa nce , a s n ot pa ying
for t h e wine h e ca l ls for , wil l n ot m ake h im a t respa sser ; for th is
is on ly a brea ch of con tra ct , for wh ich t h e taverner sh a l l h ave a n

a ct ion of debt or a ssumpsit a ga in st h im . So , i f a la ndlord d istra in ed
for ren t a nd wilful ly kil led th e d istress, t h is , by t h e comm on la w ,

m ade h im a trespa sser a b in itio : a nd so , indeed , would a ny ot h er

irregula r ity h ave don e , t il l th e st a tute 1 1 Geo . I I c . 19, wh ich en a cts
t h a t n o subseqen t irregu la r ity of t h e la nd lord sh a l l m ake h is first
en try a trespa ss ; bu t t h e pa rty in jured sh a l l h ave a specia l a ct ion

of trespa ss or on t h e ca se ,
for th e rea l Specific in jury susta ined ,

un less tender of amends h a t h been m ade. But st ill , i f a reversion er ,
w h o en ters on preten se o f seeing w a ste , breaks t h e h ouse ,

or stays

t h ere a l l n igh t ; or i f t h e comm on er w h o comes to tend h is ca t t le

cuts dow n a tree ; in t h ese a nd sim ila r ca ses t h e la w judges t h a t
h e en tered for t h is un lawful purpose , a nd t h erefore , a s th e a ct wh ich



504 ACTS

dem on stra tes such h is purpose is a trespa ss, h e sh a ll be esteem ed
a trespa sser a b in itia . So a lso

‘

, in th e ca se of h un t ing th e fox or

badger , a m a n ca n n ot just ify brea kin g th e so il a nd d iggin g h im out

of h is ea rth ; for th ough t h e la w wa rra n ts th e h un t in g of such n ox

ious a n im a ls for t h e publ ic good , yet it is h eld th a t such th ings m ust

be don e in an ord in a ry a n d usua l m a n n er ; t h erefore , a s th ere is
a n ordin a ry course to kil l t h em ,

viz . , by h un t in g , t h e court h eld
th a t t h e d iggin g for th em w a s un lawful .
A m a n m ay a lso just ify in an a ct ion of t respass, on a ccoun t of

t h e freeh old a nd r igh t of en try bein g in h im self : a n d t h is defen se
brings th e t it le of th e esta te in quest ion . Th is 1s th erefore on e of

t h e ways devised , sin ce t h e d isuse of rea l a ct ion s, to try t h e proper
ty of esta tes ; th ough it is n ot so usua l a s t h a t by ejectm en t , be

ca use t h a t , bein g n ow a m ixed a ct ion , n ot on ly g ives dam a ges for

th e eject ion , but a lso possession of th e la nd : wh erea s in t respa ss ,
wh ich is m erely a person a l suit , t h e r igh t ca n be on ly a scerta in ed ,

but n o possession del ivered ; n oth ing being recovered but dam ages

for t h e wrong comm it ted .
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a bove t h e du ties owed by ot h ers to h is successor , owes h im t h e

specia l duty of n ot com peting wit h h im by t h e exercise of h is pro

fession in t h e n eigh borh ood . I n t h e ca ses supposed th e la ndowner
a nd t h e pract ising surgeon h ave respect ively r igh ts in person am ,

”

aga in st t h e ga rden er a nd th e ret ired surgeon , over a n d a bove t h e
r igh ts in rem

”
w h ich t h ey en joy a s aga in st every on e else .

Most frequen t ly a n teceden t r igh ts
“
in person am”

a rise , a s in th e

a bove ca ses , out o f th e agreem en t of t h e pa rt ies. Th ey a re , h ow

ever , o ften due to som e ca use with wh ich t h e pa rt ies h ave n oth ing
to do . I n t h ese ca ses , a lt h ough t h e person of in ciden ce h a s n o t

undert aken a specia l duty to t h e person o f in h eren ce , yet t h e La w

ca sts t h a t duty upon h im , a s i f h e h ad so undert aken it . T h ere is

a ligea n ce between t w o ind ividua ls, a lt h ough th e ch a in t h a t binds
t h em w a s n ot l in ked by t h eir ow n h a nds. Every on e h a s , for in st a n ce ,
a righ t t h a t publ ic m in ister ia l officers , such a s sh er iffs , regist ra rs, or
postm en , sh a l l exercise t h eir fun ct ion s for h is ben efit wh en oc

ca sion s a r ise en t it l ing h im to t h eir services. Sim ila r r igh ts in per

son am
"
a re en joyed aga in st person s fil l in g certa in priva te fiducia ry

posit ion s , such a s t rustees, executors , adm in istra tors , a nd t rustees
of ba n krupts. So a lso aga in st person s w h o h a ppen to en ter in to
certa in tra n sitory rela t ion s with ot h ers , such a s person s to wh om
m on ey h a s been pa id by m istake , or wh ose a ffa irs h ave been m a n

aged by a
“
n egotiorum gestar .

” Fin a l ly , a ga in st person s w h o occupy
cert a in fam ily rela t ion sh ips to oth ers , e. g . , a ga in st wives a nd

ch ild ren , a nd vice versa a ga inst h usba nds a nd pa ren ts.

ANSON , CONTRACTS , Pt . I , 2 .

Obl iga t ion is a lega l bond wh ereby const ra in t is la id upon a

person or group of person s to a ct or forbea r on beh a l f of a n ot h er
person or group .

I ts ch a ra cterist ics seem to be th ese .

1 . A con trol . I t con sists in a con trol exercisa ble by on e or both
of t w o person s or groups over th e conduct of t h e oth er . Th ey a re

th us bound to one a n oth er , by a t ie wh ich t h e Rom a n lawyers
ca l led vin culum j uris, wh ich la sts , or sh ould la st , un t il t h e objects
of th e con trol a re sa t isfied , wh en t h eir fulfil lm en t eff ect s a solutio

abliga tian is , a n un fa sten ing of t h e lega l bond . Th a t t h is un fa sten in g
m ay t ake pla ce in oth er wa ys t h a n by fulfillm en t wil l be sh ow n

h erea fter .

2 . Tw o defin ite pa rt ies.

'

Such a rela t ion a s h a s been described
n ecessita tes t w o pa rt ies , a nd t h ese m ust be defin ite.
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Th ere m ust be tw o , for a m a n ca n n ot be under a n obliga t ion to

h im sel f , or even to h im self in con jun ct ion with ot h ers. Wh ere a

m a n borrowed m on ey from a fund in wh ich h e a nd oth ers were
jo in t ly in terested , a nd coven a n ted to repay t h e m on ey to t h e jo in t
accoun t , it w a s h eld t h a t h e cou ld n ot be sued upon h is coven a n t .

“
Th e coven a n t to m y m in d is sen seless ,

”
sa id Pol lock , C . B .

I do n ot kn ow wh a t is m ea n t in poin t of la w by a m a n paying
h im self .
A n d t h e persons m ust be defin ite . A m a n ca n n ot be obl iged or

bound to t h e en t ire comm un ity : h is liabi lit ies to th e po l i tica l
soc iety of wh ich h e is a mem ber a re m a t ter of pub l ic or cr im in a l
la w . Nor ca n t h e wh ole comm un ity be under a n obliga tion to

h im : t h e r igh t on h is pa rt correla t ive to h is l ia bil it ies a foresa id
would be a r igh t in rem , would be in t h e n a ture of property a s op

posed to ob l iga t ion . Th e word obliga t ion h a s been un fortun a tely
used in t h is sen se by Aust in a n d Ben t h am a s in clud ing th e gen era l
duty , wh ich t h e la w im poses on a l l , to respect such righ ts a s t h e

la w sa n ct ion s. Wh et h er t h e r igh t is to person a l freedom or secur ity ,

to ch a ra cter , or to t h ose m ore m a teria l objects wh ich w e comm on ly
ca l l property , it im poses a correspond in g duty on a l l to forbea r
from m olest ing t h e r igh t . Such a r igh t is a r igh t in rem . But it is

of - t h e essen ce of obl iga t ion th a t th e l ia bil it ies wh ich it im poses
a re im posed on defin ite person s , a nd a re t h em selves defin ite : t h e
r igh ts wh ich it crea tes a re r igh ts in person am .

3 . Defin ite l ia bil it ies. Th e l ia bil it ies of obl iga t ion rela te to

defin ite a cts or forbea ran ces. Th e freedom of t h e person bound
is l im ited on ly in referen ce to som e pa rt icula r a ct or ser ies or class
o f a cts. A gen era l con tro l over t h e conduct of a n ot h er would a ffect
h is sta tus a s a free m a n , but obl iga t ion , a s w a s sa id by Savign y ,
is to ind ividua l freedom wh a t servitus is to dom inium . One m ay

work out t h e illustra t ion t h us : I am owner of a field ; my pro

priet a ry r igh ts a re genera l a nd indefin ite ; m y n eigh bor h a s a righ t
of w ay over m y field ; my r igh ts a re to t h a t exten t curta iled by h is,
but h is righ ts a re very defin i te a n d specia l . So wit h obl iga t ion .

My ind ividua l freedom is gen era l ly un lim ited a nd indefin ite. As

wi th m y field so w it h myself , I m ay do wh a t I l ike wit h it so long
a s I do n ot in fringe t h e r igh ts of Ot h ers . But if I con t ra ct to do
work for A by a cert a in t im e a n d for a fixed rewa rd , m y genera l

freedom is a bridged by th e Specia l r igh t of A to t h e perform a n ce

by m e of th e st ipula ted work , a nd h e too is in l ike m a n ner obliged
to receive t h e work a nd pay t h e rewa rd .
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4 . Reducible to a money va lue . Th e m a t ter of th e obl iga t ion ,

th e th ing to be done or forborn e , m ust possess, a t lea st in t h e eye

of t h e la w , a pecun ia ry va lue , oth erwise it would be h a rd to dis
t inguish lega l from m ora l a nd socia l rela t ion s. Gra t itude for a

pa st kindness ca n n ot be mea sured by a ny sta nda rd of va lue , n or

ca n t h e a n n oya n ce or d isappoin tm en t ca used by th e breach of a

socia l engagem en t ; a nd courts of la w ca n on ly dea l with m a t ters

to wh ich t h e pa rt ies h ave a t ta ch ed a n im port a n ce est im able by t h e
st a nd a rd of va lue curren t in th e coun try in wh ich t h ey a re.

Obl iga t ion t h en is a con trol exercisable by defin i te person s over

defin ite person s for th e purpose of defin ite a cts or forbea ra n ces
reducible to a m on ey va lue .

1 . OBLIGATIONS ARISING FROM LEGAL

TRANSACTIONS

SALMOND , JUR ISPRUDENCE , 121— 123 .

Acts in th e la w a re of t w o kinds , wh ich m ay be d ist ingu ish ed a s

un ila tera l a nd bila tera l . A un ila tera l a ct is one in wh ich t h ere is

on ly on e pa r ty wh ose wil l is opera t ive ; a s in t h e ca se of test a

m en ta ry d isposit ion , t h e exercise of a power of a ppoin tm en t , t h e

revoca t ion of a sett lem en t , t h e avoida n ce o f a vo idable con t ract ,
or t h e forfeiture of a lea se for brea ch of coven a n t . A bila tera l a ct ,
on t h e ot h er h a nd , is one wh ich involves t h e con sen t in g wi l ls of

tw o or m ore d ist in ct pa rt ies ; a s , for exam ple , a con tra ct , a con

veya n ce , a m ortgage , or a lea se . Bila tera l a cts in t h e la w a re ca l led
agreemen ts in th e wide a nd gen eric sen se of t h a t term . Th ere is ,

indeed , a n a rrow a nd specific use , in wh ich a greem en t is syn on ym ous

wit h con tra ct, th a t is to say , t h e crea t ion o f r igh ts in person am by
w ay of con sen t . Th e pover ty of our lega l n om en cla ture is such ,

h owever , t h a t w e ca n n ot a fford t h us to use th ese t w o term s a s

syn onymous. We sh a ll th erefore h a bitua l ly use agreem en t in th e

wide sen se , to in clude a l l bila tera l a ct s in t h e la w ,
wh eth er t h ey

a re d irected to th e crea t ion , or to t h e t ra n sfer , or to t h e ext in ct ion
of righ ts. I n t h is sense conveya n ces , m ortgages , lea ses , or relea ses

a re agreem en ts n o less th a n con tra cts a re .

Un ila tera l a cts in t h e la w a re d ivisible in to tw o kinds in respect
of t h eir rela t ion to th e oth er pa rty con cerned . For in som e in sta n ces
th ey a re adverse to h im ; t h a t is to say , th ey t ake effect n ot on ly
wi th out h is con sen t, but n otwit h st a nd ing h is dissen t. His wil l is
w h ol ly in opera t ive a nd powerless in th e m a t ter . Th is is so , for
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be a cqu ired th rough th e a ssen t of t h e person s upon wh om t h e corre
la t ive dut ies a re to be im posed . Th ere a re few righ ts wh ich ca n not
be t ra n sferred to a not h er by th e wil l o f h im in wh om th ey a re

presen t ly vested . Th ere a re few wh ich a re n ot ext inguish ed wh en
t h eir owner n o longer desires to ret a in t h em . Of t h a t grea t m ult i
tude of r igh ts a nd dut ies o f wh ich t h e a dult m em ber of a c ivil ized
comm un ity sta nds possessed , t h e grea t m a jor ity h ave th eir or igin
in agreem en ts m ade by h im with oth er m en . By agreemen ts of

con t ra ry in ten t h e m ay st rip h im sel f a lm ost a s dest itute of r igh ts
a nd dut ies, a s wh en in th e sca n t iest of jur id ica l vesture h e m ade

h is first a ppea ra n ce before t h e law . I nvito ben eficium n on da tur ,

sa id t h e Rom a n s.

By wh a t rea son s , t h en , is th e la w induced to a l low th is fa r
reach ing opera t ion to t h e fa ct of a greem en t ? Wh y sh ould th e m ere

con sen t o f t h e pa rt ies be perm it ted in th is m a n n er to sta nd for a

t it le of r igh t ? Are n ot r igh ts th e subject -m a t ter of just ice , a nd is
just ice a m ere m a tter of conven t ion va rying with t h e wil ls of men ?

Th e reasons a re tw o in n um ber . Agreem en t is in t h e first pla ce
eviden t ia l of r igh t , a nd in t h e second pla ce con st itut ive of it .

Th ere is in gen era l n o bet ter eviden ce of t h e just ice of a n a rra nge

m en t t h a n t h e fa ct th a t a l l person s wh ose in terest s a re a ff ected by
it h ave freely a n d with fu l l kn owledge con sen ted to it . Men a re

comm on ly good judges of th eir ow n in terests , a nd in t h e words of
Hobbes “

th ere is n ot ord in a r ily a grea ter sign of t h e equa l d ist ribu
t ion of a nyt h in g , t h a n t h a t every m a n is con ten ted with h is sh a re.

Wh en , t h erefore , a l l in terest s a re sa t isfied , a nd every m a n is con

ten t , t h e la w m ay sa fely presum e t h a t just ice h a s been don e , a nd

th a t ea ch h a s received h is ow n . Th e determ in a t ion of th e la w is

n eeded on ly in defa ult o f t h e agreem en t of t h e pa rt ies. Hen ce it is ,
t h a t h e w h o a grees wit h a n oth er in a ny decla ra t ion o f th eir respec

t ive r igh ts a nd dut ies wil l n ot be suffered to go ba ck from h is word ,

a nd will n ot be h ea rd to d ispute t h e t ruth of h is decla ra t ion . Th e

except ion s to th is rule a re t h em selves defined by equa l ly rigid
ru les ; an d h e w h o would d iscla im a duty wh ich h e h a s th us im posed
upon h im self , or recla im a r igh t wh ich h e h a s t h us t ra n sferred or

a ba ndoned , m ust br ing h im sel f with in on e of t h ose predeterm in ed
except ion s. Oth erwise h e w il l be h eld bound by h is ow n words.

Th is con clusive presum pt ion of th e t rut h o f con sen sua l declara t ion
of r igh t is, h owever , on ly on e of t h e founda t ion s of th e la w of agree

m en t . Con sen t is in m a ny ca ses t ruly con st itut ive of righ t , in
stead Of m erely eviden t ia l of it . I t is on e of t h e leading prin ciples
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o f just ice to guara n tee to men th e fulfillmen t o f t h eir reason a ble ex

pecta t ions. I n a l l m a t ters th a t a re oth erwise in d iff eren t , expect a t ion
is of predom in an t in fluen ce in t h e determ in a t ion of t h e ru le o f

r igh t , an d of a l l t h e grounds of ra t ion a l expecta t ion t h ere is n on e
of such gen era l im porta n ce asm utua l consen t .

“
Th e h um a n wil l ,

”

says Aquin as ,
“
is a ble by w ay o f consen t to m a ke a th ing just

provided th a t t h e th ing is n ot in itself repugn a n t to n a tura l just ice.

Th ere is an obvious a n a logy between agreemen t a n d legisla t ion
t h e former being t h e priva te a nd th e la t ter t h e publ ic decla ra t ion
a nd establ ishm en t of righ ts a nd dut ies. By w ay of legisla t ion t h e

sta t e does for its subjects th a t wh ich in oth er ca ses it a l lows t h em
to do for t h em selves by w ay of a greemen t . As to t h e respect ive
sph eres of th ese tw o opera t ion s , t h e lead ing m axim is

“
Modus et

conven tio vincun t legem .

” Save wh en th e in terests of th e publ ic a t
la rge dem and a d iff eren t ru le, t h e a utonomy of con sen t ing pa rt ies
preva ils over th e legisla t ive will of t h e sta te. So fa r a sm ay be , t h e

st a te leaves t h e ru le of r igh t to be declared a nd con st ituted by t h e
a greem en t of t h ose con cerned w ith it . So fa r a s possible, it con

ten ts itsel f with execut ing t h e rules w h ich its subjec ts h ave m ade

for t h em selves. And in so doing it a cts wisely . For in th e first
pla ce , th e adm in ist ra t ion of just ice is en abled in t h is m a n n er to

esca pe, in a degree not oth erwise a tt a in a ble ,
t h e disadva n t a ges

in h eren t in t h e recogn it ion of r igid prin ciples of la w . Such prin
ciples w e must h ave ; but i f t h ey a re esta bl ish ed pro re na ta by
t h e pa rt ies th em selves, t h ey wil l possess a m ea sure of ada pt abil ity
to in d ividua l ca ses wh ich is un a tta in a ble by t h e m ore genera l legis
la t ion Of th e sta te itself . Am id t h e in fin ite d iversit ies a nd com

p lexit ies of h um a n a ff a irs th e sta te w isely despa irs of truly form u

la t in g t h e rules of just ice. So fa r a s possible , it leaves th e t a sk
to t h ose w h o by th eir nea rness to t h e fa cts a re bet ter qua l ified for
it . I t says to its subjects : Agree am ong yourselves a s to wh a t is
just in your ind ividua l con cerns, a nd I sh a ll

“

en force your agr eem en t

as t h e rule of r igh t.
I n th e second pla ce, men a re common ly bet ter con ten t to bea r

th e burdenswh ich t h ey t h em selves h ave t aken up , th a n t h ose pla ced
upon th em by th e wil l of a super ior . Th ey a cqu iesce easily in

dut ies of th eir ow n imposit ion , a nd a re well pleased with r igh ts of

th eir ow n crea t ion . Th e law or t h e just ice wh ich best comm ends

itsel f to th em is th a t wh ich th ey th em selves h ave m ade or decla red .

Wh erefore, in stead of binding its subjects, th e sta te does wel l in

a llowing th em to bind th emselves.
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Agreem en ts a re d ivisible in to th ree cla sses, for t h ey eith er crea te
r igh ts or t ra n sfer th em , or ext inguish th em . Th ose wh ich crea te
r igh ts a re th emselves d ivisible in to tw o sub-cla sses, d ist inguish a ble
a s con tra cts a nd gra n ts. A con t ra ct is a n a greem en t wh ich crea tes
a n obl iga t ion or r igh t in person am between t h e pa rt ies to it . A

gra n t is a n agreem en t wh ich crea tes a righ t of a ny ot h er descr ipt ion ;
exam ples bein g gra n ts of lea ses , ea semen ts , ch a rges , pa ten ts , fra n
ch ises , powers , l icen ses , a n d so forth . An a greem en t wh ich
t ra n sfers a righ t m ay be term ed gen era l ly a n a ssignmen t. On e

wh ich ext in gu ish es a righ t is a relea se, disch a rge, or surrender .

As a lready ind ica ted , a con t ra ct is a n a greem en t in tended to

crea te a r igh t in person am between t h e con t ra ct ing pa rt ies. No

a greem en t is a con tra ct un less it s effect is to bind t h e pa rt ies to
ea ch oth er by t h e vin cu lum j uris of a n ewly crea ted person a l r igh t .

I t comm on ly t akes t h e form o f a prom ise or set of prom ises. Th a t

is t o say , a decla ra t ion of t h e consen t in g w il ls of t w o person s t h a t
on e o f t h em sh a ll h en ceforth be under a n ob liga t ion to t h e Ot h er

n a tu ra l ly a ssum es t h e form o f a n undert a kin g by t h e one with t h e

ot h er to fu lfil l t h e obl iga t ion so crea ted . Not every prom ise , h ow

ever , am oun ts to a con t ra ct . To constitute a con t ra ct t h ere m ust

be n ot m erely a prom ise to do a certa in a ct , but a prom ise , express
or im pl ied , to do t h is a ct a s a lega l duty . Wh en I a ccept a n in

vit a t ion to d ine a t a n ot h er m a n
’

s h ouse , I m a ke h im a prom ise ,

but en ter in to n o con t ra ct wit h h im . Th e rea son is t h a t our wil ls ,
t h ough con sen t in g , a re n ot d irected to t h e crea t ion o f a n y lega l

r igh t or to a n y a ltera t ion o f our lega l rela t ion s towa rds ea ch ot h er .

Th e essen t ia l form of a con t ra ct is n ot : I prom ise t h is to you ; bu t
I a gree wit h you t h a t h en ceforth you sh a l l h ave a lega l r igh t to
dem a nd a nd receive t h is from me . Prom ises t h a t a re n ot reducible
to t h is form a re not con t ra cts. Th erefore t h e con sen t t h a t is

requ isite for t h e crea t ion of r igh ts by w ay o f con t ra ct is essen t ia l ly
t h e sam e a s t h a t requ ired for t h eir t ra n sfer or ext in ct ion . Th e

essen t ia l elem en t in ea ch case is t h e express or t a cit referen ce to t h e
lega l rela t ion s o f t h e con sen t in g pa r ties.

(a ) Con tra cts

HOLLAND , JUR ISPRUDE NCE , Ch ap . XI I .
We a re con cerned in t h e presen t ch a pter on ly with t h a t n a rrower ,

a nd m ore usua l , sen se o f t h e term con tra ct , wh ich restr icts it to
sign ify such a t w o-Sided a ct a s gives r ise to r igh ts in person am .
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equa l ly with brea ch of con t ra ct , a re possible to a ny on e w h o is

prepa red to be an swera ble in dam ages for t h e in du lgen ce of a ta ste

for defam a t ion or violen ce.

An obl iga tory con t ra ct is , a s w e h ave seen , a species of a gree

m en t . But m an y agreem en ts produce n o lega l effect upon t h e rela
t ion s of t h e pa rt ies one to a n oth er . I t wil l t h erefore be n ecessa ry
to en quire more m in utely in to t h e ch a ra cterist ics of t h ose con sen

sua l a cts wh ich a re recogn ized by la w a s givin g r ise to obl iga t ion s.

Savigny
’

s a n a lysis of con tract , subst a n t ia l ly a ccepted by th e

m a jority o f th e m ore recen t Germ a n auth or it ies, is to t h e fo l lowing
effect . I ts con st ituen t elem en t s a re , h e says : (i) seVera l

'

pa rt ies,

(ii) a n a greem en t of th eir wi lls (sie mussen irgen d E tw a s, un d zw a r

Beide da sselbe, bestimmt gew a lt ha ben ) , (iii) a m utua l comm un i
ca t ion of t h is a greem en t (sie m itssen sich dieser Ueberein stimmun g

bew usst gew orden sayn , da s h eisst der Wille muss gegen seitig erkla ert

w arden seyu ) , (iv) a n in ten t ion to crea te a lega l rela t ion between
th e pa rt ies.

I n on e poin t on ly does th is a n a lysis seem open to cr it icism . I s

it t h e ca se t h a t a con t ra ct is n ot en tered in to , un less t h e wil ls of

t h e pa rt ies a re rea l ly a t on e ? Must t h ere be , a s Savign y puts it ,
“
a un ion of severa l wills to a sin gle , wh o le a n d und ivided wil l” ?
Or sh ould w e n ot ra t h er say t h a t h ere , m ore even t h a n elsewh ere ,
t h e law looks, n ot a t t h e wil l itsel f , but a t t h e will a s volun ta r ily
m an ifested ? Wh en t h e la w en forces con tra cts , it does so to pre

ven t d isappo in tm en t of well - founded expecta t ion s , wh ich , t h ough

th ey usua l ly a r ise from expression s t ruly represen t ing in ten t ion ,

yet m ay occa sion a l ly a r ise ot h erwise .

I f , for in sta n ce , on e of t h e pa rt ies to a con t ra ct en ters in to it ,
a n d induces t h e ot h er pa rty to en ter in to it , reso lved a l l t h e wh ile
n ot to perform h is pa rt un der it , t h e con t ra ct wil l surely be good ,

n evert h eless. Not on ly w ill t h e d ish on est con t ra cto r be un a ble
to set up h is or igin a l d ish onest in ten t a s a n excuse for n on —perfor
m an ce , but sh ould h e , from a ny Ch a n ge of c ircum st an ces , becom e

desirous of en forcin g t h e agreem en t aga in st t h e oth er pa r ty , th e

la t ter will n ever be h ea rd t o esta blish , even were h e in a posit ion
to do so , by irrefraga ble proof , t h a t a t t h e t im e wh en t h e agreem en t

w a s m ade , t h e pa rt ies to it w ere not rea l ly of on e m ind .

(1) Forma l Specia lties.

DANZ , LEHRBUCH DER GESCH ICHTE DES R MISCHEN RECHTS , I I , sec. 142.

Th e oldest la w of t h e Rom a n s recogn ized no w il l a s in existence oth er t h a n t h e

spokenwi ll , t h e dictum . Wh a t is not spoken is not w il led , a nd vice versa , on ly t h a t
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is wil led th a t is spoken . Th erefore , in lega l t ra nsa ct ion s, t h e words t ake eff ect

en t irely independent of t h e in tent ion t h ey a re to express. Th e verba a re effi

ca cious, n ot m erely to t h e exten t t h a t t h ey express t h e volun ta s, but for t h e la w ,

th eir l itera l mea n ing sta nds for volun ta s itself. I t does not sa y : Wh a t t h ou

h a st willed a nd expressed ,

”
but on ly : “Wh a t th ou h a st spoken . I ndeed , it is

of t h e essen ce of t h e strictum j us t h a t in ten t ion a s such is of n o importa nce.

Th erefore , in order t h a t th ewill be d irected to a n agere, a l l pa rts of t h ewil l m ust

be expressed in speech . I t is not enough th a t t h e tra n sa ct ion be in tended , but
t h ere must a lso be expressed in speech wh a t it is to mea n

,
or it must a t lea st m ake

t h is mea n ing recogn iza ble symbol ica lly t h rough a genera lly known a nd genera l ly
in tell igible symbol . Th e in tent ion wh ich is on ly to be found by inference is not

rega rded a s exist ing. I t is not enough , t h erefore , to merely in tend a t ra n sa ct ion ;
it m ust a lso be designa ted word for word a s such . I t is not enough for t h e fet ia l
to t h row h is spea r in to t h e la nd of t h e enemy, but h e must say a lso th a t h e t h ereby
m a kes w a r .

BLACKSTONE , COMME NTAR IE S , — 157 .

Express con t ra cts in clude t h ree d ist in ct species ; debts, coven an ts,
a nd prom ises.

1 . Th e lega l a cceptan ce of debt is, a sum o f m on ey due by cer

ta in a n d express agreem en t : a s , by a bond for a determ in a te sum ;

a bil l or n ote ; a specia l ba rga in ; or a ren t reserved on a lea se ;

wh ere th e qua n t ity is fixed a nd Specific , and does n ot depen d upon
an y subsequen t va lua t ion to sett le it .

Th e n on -pa ym en t of t h ese is a n in jury , for wh ich t h e proper
rem edy is by a ct ion of debt , to com pel t h e perform a n ce of t h e

con t ra ct an d recover th e specifica l sum due . Th is is t h e sh ortest

a n d surest rem edy ; pa rt icula rly wh ere th e debt a rises upon a

specia lty , t h a t is , upon a deed or in st rum en t under sea l . So a lso ,

if I verba l ly a gree to pay a m a n a certa in pr ice for a certa in pa rcel

of goods , a nd fa il in t h e perform a n ce , a n a ct ion of debt l ies aga in st

m e ; for th is is a lso a determin a te con t ra ct : but if I a gree for n o

set t led price I am n ot l ia ble to a n a ct ion of debt , but a specia l

a ct ion on th e ca se , a ccord in g to th e n a ture of m y con t ra ct . And

indeed a ct ion s of debt a re n ow seldom brough t but upon specia l

con t ra cts under sea l ; wh erein t h e sum due is clea rly a n d precisely
expressed for , in ca se of such a n a ct ion upon a sim ple con t ra ct ,
t h e pla in t iff la bors under tw o d ifficult ies. First , th e defenda n t

h a s h ere t h e sam e adva n ta ge a s in a ct ion of detin ue, th a t of wa gin g
h is la w , or purgin g h im self of t h e debt by oa t h , if h e th in ks proper .

Second ly , in a n a ct ion of debt t h e pla in t iff m ust prove t h e wh ole

debt h e cla im s, or recover not h in g a t a ll . For th e debt is on e single

cause of a ct ion ,
fixed a nd determ in ed ; and wh ich t h erefore , if th e

proof varies from th e cla im , ca nnot be looked upon a s th e sam e
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con tra ct wh ereof th e perform a n ce is sued for . I f , th erefore , I
bring a n a ct ion of debt for 30 l . , I am n ot a t l iberty to prove a

debt of 20 l . a nd recover a verd ict t h ereon : a ny m ore t h an i f I
bring a n a ct ion of detin ue for a h orse , I can th ereby recover a n ox .

For I fa i l in t h e proof of t h a t con tra ct , wh ich my a ct ion or com

pla in t h a s a l leged to be specific , express, a n d determ in a te. But in

a n a ct ion on t h e ca se , on wh a t is ca l led a n indebita tus a ssumpsit,
wh ich is n ot brough t to com pel a specific perform a n ce of t h e con

t ra ct , but to recover d am ages for its n on -perform a n ce , t h e im pl ied
a ssumpsit, a n d con sequen t ly t h e dam ages for t h e brea ch of it , a re

in t h eir n a ture indeterm in a te ; a n d wil l th erefore ada pt a n d pro

port ion t h em selves to t h e t rut h of t h e ca se wh ich sh a l l be proved ,

wit h out being con fin ed to t h e precise dem a nd st a ted in t h e decla

ra t ion . For if a ny debt be proved , h owever less t h a n th e sum

dem a n ded , t h e la w will ra ise a prom ise pro ta n to , a nd t h e dam a ges

wil l o f course be proport ioned to t h e a ctua l debt . So t h a t I m ay

decla re t h a t t h e defenda n t , bein g indebted to m e in 30 l .
, undertook

or prom ised to pay it , but fa iled ; a n d lay m y dam a ges a risin g from
such fa ilure a t wh a t sum I plea se : a nd th e jury wil l , a ccord in g to
t h e n a ture of m y proof , a l low m e eit h er t h e wh o le in dam ages , or

a ny in ferior sum . An d , even in a ct ion s of debt, wh ere t h e con t ra ct
is proved or a dm it ted , if t h e defenda n t ca n sh ow t h a t h e h a s

d isch a rged a ny pa rt of it , th e pla in t iff sh a l l recover t h e residue.

2 . A coven a n t a lso , con ta in ed in a deed , to do a d irect a ct or to
om it on e , is a n ot h er species of express con t ract , th e viola t ion or

brea ch of wh ich is a c ivi l in jury . As i f a m a n Coven a n t s to be a t

York by such a day , or n ot to exercise a t rade in a pa rt icu la r pla ce ,

a nd is n ot a t York a t t h e t im e a ppo in ted , or ca rr ies on h is t rade in
t h e pla ce forbidden , t h ese a re d irect brea ch es of h is coven a n t ;
a nd m ay be perh aps grea t ly to t h e d isadva n t age a n d loss of t h e

coven an tee . Th e rem edy for t h is is by a wr it of coven a n t : wh ich
d irects t h e sh er iff to comm a n d t h e defen dan t genera lly to keep h is
coven a n t with th e pla in t iff (wit h out specifying th e n a ture of th e

coven a n t ) or sh ow good ca use to th e con t ra ry : a n d i f h e con t in ues
refra ctory , or th e coven a n t is a lready so broken t h a t it ca n n ot
n ow be specifica lly perform ed , t h en t h e subsequen t proceed ings set

forth with precision th e coven a n t , t h e brea ch , a nd t h e loss wh ich
h a s h a ppen ed t h ereby : wh ereupon th e jury wil l give dam ages in

proport ion to t h e in jury sust a in ed by th e pla in t iff , and occasion ed
by such breach of t h e defendan t ’

s con t ra ct .
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comm on h abits of th ough t , so t h a t w e do n ot n otice it , wh erea s
t h e oth er is a surviva l from a n o lder cond it ion of t h e la w , an d is

less m a n ifest ly sen sible , or less fam il ia r . I m ay add , t h a t , under

t h e in fluen ce of t h e la tter con sidera t ion , th e la w of coven an ts is
brea king down . I n m a n y Sta tes it is h eld th a t a mere scrol l or
flour ish of th e pen is a sufficien t sea l . From th is it is a sh ort

step to a bol ish th e d ist in ct ion between sea led a nd un sea led

in strumen ts a ltogeth er , a nd th is h a s been don e in som e of th e

western Sta tes .

Wh ile coven a n ts survive in a som ewh at wea k o ld age , a nd debt
h a s d isa ppea red , leaving a vaguely d isturbin g in fluen ce beh ind it ,
t h eWh o le m odern la w of con t ra ct h as grown up th rough t h e m ed ium
of t h e a ct ion of a ssumpsit.

POLLOCK , CONTRACTS , Ch ap . 1 .

Except in t h e ca se of sim u lt a neous decla ra t ion just m en t ioned , a

prom ise is regula rly eith er t h e a ccepta n ce of a n offer or a n offer a c
cepted . Wh ere th e prom ise is em bod ied in a deed , t h ere is a n ap

pa ren t a n om a ly ; for t h e deed is irrevoca ble a nd bin d in g on t h e

prom isor from th e m om en t of its execut ion by h im , even before
a ny a ccepta n ce by t h e prom isee . But th is depends on th e pecu l ia r
n a tu re of a deed in our la w . Th e pa rty w h o sets h is h a nd a nd sea l

to a deed wit n essing h is prom ise does n ot , str ict ly spea kin g , t h ereby
crea te a n obl iga t ion , but ra t h er decla res h im sel f a ctua l ly bound ,

un der n orm a l cond it ion s. I n fa ct it is on ly in m odern t im es t h a t

spec ia l defen ses , on t h e ground of fraud a n d t h e l ike , h ave been
a l lowed to ava il a m a n aga in st h is ow n d eed . Th us th e quest ion s
o f con sen t a nd a ccepta n ce a re n ot open , a s ord in a ry quest ion s of

fa ct , to a n y d iscussion . Th e pa rty h a s recorded h is ow n prom ise
in solem n form , a nd ca nn ot requ ire proof t h a t a ny ot h er posit ive
con d it ion w a s sa t isfied . As m a t ter of h istory , t h e very object
of th e Anglo-Norm a n writ in g u nder sea l w a s to d ispen se with a ny

ot h er kind of proo f , a nd to subst itute t h e a ut h en t ica ted will of th e
pa rt ies th em selves for a n appea l to th e h a za rds of oa th , ordea l , or

jud ic ia l com ba t . I t is n ot t h a t a n an om a lous l ia bility is crea ted ;
t h e con tra ct in g pa r ty is estopped (specia l a nd except ion a l ca uses
excepted) from d isput in g t h a t h e is l iable . Not t h e prom ise , but

t h e .deed itself , is irrevoca ble a nd opera t ive with out n eed o f extern a l
con firm a t ion . Wh et h er it is conven ien t , on t h e wh o le , for t h e

purposes of m odern law to reta in th e deed wit h its a n cien t qua l it ies
is a quest ion beyond our presen t l im its.
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AME S , SPE C IALTY CONTRACTS AND EQUITABLE DE FE NSE S , 9 Ha rv .

La w Rev . 49-50 .

I t h a s been o ften sa id th a t a sea l im ports a con sidera t ion , a s i f
a con sidera t ion were a s essen t ia l in con tra cts by specia lty a s it is

in t h e ca se of pa ro l prom ises . But it is h a rd ly n ecessa ry to po in t
out t h e fa l la cy o f t h is View . I t is n ow gen era l ly a greed t h a t t h e

specia lty obl iga t ion , l ike t h e Rom a n stipula tio , owes its va l id ity
to th e m ere fa ct of its form a l execu tion . Th e t rue n a ture of a

specia lty a s a form a l con tra ct w as clea r ly sta ted by Bracton
“

P er scripturam vero obliga tur quis, ut si quis scripserit a kicui se
debere

, sive pecun ia n umera ta sit sive n on , obliga tur ex scriptura , n ec

ha bebit exception em pecun ia e n an n umera ta e con tra scripturam , quia

scripsit se debere.

Bracton
’

s st a tem en t is con firm ed by a decision a bout a cen tury
la ter . Th e a ct ion w a s debt upon a coven a n t to pay £100 to t h e

pla in t iff upon t h e la t ter
’

s m a rryin g t h e defenda n t ’

s d augh ter . I t

w a s objected t h a t th is bein g a debt upon a coven a n t touch in g
m a rr iage w a s wit h in th e jur isdict ion of t h e Spir itua l court . But

t h e comm on -la w judges , wh ile con ced in g t h e exclusive jur isd ict ion
of t h e spir itua l court if t h e prom ise h ad been by pa rol , ga ve judg
m en t for t h e pla in t iff , beca use t h is a ct ion w a s foun ded wh ol ly
upon t h e deed . I n a n ot h er ca se it is sa id : “

I n debt upon a con t ra ct
t h e pla in t iff sh a l l sh ow in h is coun t for wh a t con sidera t ion (ca use)
t h e defenda n t becam e h is debtor . Ot h erwise in debt upon a

specia lty (obliga tion ) , for t h e spec ia lty is th e con t ra ct in itsel f .”

Th e spec ia lty bein g th e con t ra ct it sel f , t h e loss or destruct ion
of t h e in st rum en t would logica l ly m ea n t h e loss of a l l t h e obl igee

’

s

r igh ts aga inst t h e Obl igor . An d such w a s t h e la w .

“ I f one loses
h is obl iga t ion , h e loses h is duty .

” Wh ere t h e a ct ion is upon a

specia lty , i f th e spec ia lty is lost , th e wh o le a ct ion is lost .

”
Th e

in just ice of a l lowin g t h e obligor to profit a t t h e expen se of th e

obligee by th e m ere a cciden t of t h e loss of t h e ob liga t ion is obvious.

But th is et h ica l con sidera t ion w a s irreleva n t in a court of comm on

la w . I t did fin a l ly preva i l in Ch a n cery , wh ich , in t h e seven teeth

cen tury , upon t h e obl igee
’

s a ffidavit of t h e loss or destruct ion of

th e in strum en t , com pelled t h e ob l igor to per form h is m ora l duty .

A cen tury la ter t h e comm on -la w judges, not to be outdon e by th e
Ch a n cel lors , decided , by a n a ct o f jud icia l legisla t ion , th a t if pro
fert of a specia lty w a s im possible by rea son of it s loss or destruct ion ,

th e p la in t iff m igh t recover , n evert h eless , upon seconda ry eviden ce
of its con ten ts .
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AME S , CASE S ON B ILLS AND NOTE S , 11 , 872— 3.

Th e term
“
specia lty” is a ppl ied to a n in strumen t wh ich becom es

effect ive by t h e m ere fa ct of its form a l execut ion . Th ere a re tw o

cla sses of specia lty con tra cts in th e En gl ish la w , comm on la w

specia lt ies a n d merca n t ile specia lt ies. Th e first cla ss in cludes
bon ds a nd coven a n ts , i .e. , in st rum en ts under sea l ; th e secon d
cla ss in cludes bil ls a nd n otes , a n d pol icies of insura n ce , a nd possibly
ot h er m erca n t ile in st rum en ts.

Th ere is a preva len t n ot ion , t ra cea ble to a n opin ion g iven in th e

House o f Lords in 1778 , in th e ca se o f Ra n n v . H ugh es, 7T . R . 350 ,

n .
, t h a t on ly con tra c ts under sea l ca n be specia lt ies , a l l ot h er con

t ra cts , wh et h er wr it ten or ora l , being m erely sim ple con tra cts.

Th e fa lla cy o f th is n ot ion is ea sily dem on stra ble by a n exam in a t ion
of t h e resem blan ces between bills a nd n otes a nd in st rum en ts un der

sea l , on t h e on e h an d , a n d t h e d ifferen ces between bil lsa nd n otes a nd

sim ple con tra cts , on th e ot h er h an d , in t h ose po in ts in wh ich specia l
t ies a n d sim ple con tra cts m ost str ikin gly d iffer from each ot h er .

Th e po in ts of resem bla n ce a nd d iff eren ce m ay be con sidered
under t h e fol lowin g h eads , n am ely ,

I . Non ebut pa r t ies to a bil l ca n bepa rt ies to a n a ct ion t h ereon .

I I . A bi l l is t rea ted a s a Specia lty in plead in g .

I I I . A bil l opera tes a s a m erger o f a pre-exist in g cla im .

IV . A bil l requ ires n o con sidera t ion .

V . Th e la w of m utua l a ssen t , a s a ppl ied to sim ple con tra cts ,
is in applica ble to a bill .

VI . A bi l l is n ot wit h in t h e purview o f t h e sect ion of t h e sta t

ute of frauds wh ich rela tes to gua ra n t ies.

VI I . A bil l is a ch a t tel .

VI I I . A bil l is ext in guish ed in t h e sam e m ode a s a bond .

NEGOT IABLE INSTRUMENTS LAW, 1 .

An in st rum en t to be n egot ia ble m ust con form to t h e fo l lowin g
requ irem en ts

1 . I t m ust be in wr it in g a nd signed by t h e m aker or drawer ;
2 . Must con ta in a n un cond it ion a l prom ise or order to pay a sum

cert a in I n m on ey ;
3 . Must be paya ble on dem a nd , or a t a fixed or determ in able

future t im e ;

4 . Must be paya ble to order or to bea rer ; a nd ,

5 . Wh ere th e in st rum en t is addressed to a d rawee , h e m ust be

n am ed or ot h erwise ind ica ted th erein with rea son a ble cer

ta in ty.
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to t h e m inds of th e pa rt ies ; th e len der of m on ey t h in ks th e m on ey
len t st il l belongs to h im , a nd th a t t h e borrower h a s a cqu ired on ly
t h e r igh t to use it tem pora r ily ; h e is awa re th a t t h e borrower is
en t it led to t ra n sfer to oth er person s t h e iden t ica l coin s len t , a nd
th a t h e h a s t h e opt ion of return ing to h im , th e lender , eit h er th e
iden t ica l coin s borrowed , or ot h ers l ike t h em ; but h e is n ot aware
th a t t h ese r igh ts in th e borrower a re in consisten t wit h h is reta in ing
th e t it le to t h e m on ey len t . I n oth er words, h e supposes (a nd ,

in every View except t h e str ict lega l view , h e is righ t in supposin g)
th a t h em ay ow n a given sum of m on ey wit h out own in g a n y spec ified
coin s ; a nd th a t th e on ly substa n t ia l d ifferen ce between m on ey in h is
ow n coffer a n d m oney due to h im is , th a t in t h e form er ca se h e h as

t h e possession , wh ile in t h e la t ter ca se h e h a s n ot .

100 . A debt , th erefore , a ccord in g to t h e popula r con cept ion of

t h e term ,
is a sum of m on ey belongin g to on e person (t h e cred itor) ,

but in t h e possession of a n ot h er (t h e debtor) . Th ere is a lso m uch

rea son to bel ieve t h a t t h is popu la r con cept ion of a debt w a s a dopted
by t h e ea rly En gl ish la w , a t lea st for certa in purposes. Th us , th e

a ct ion of debt (wh ich w a s est a blish ed for th e sole a nd exclusive
purpose o f recover in g debts of every descr ipt ion ) w a s in t h e n a ture

of a n a ct ion in rem , a n d d id n ot d iff er in substa n ce from th e a ct ion
of det in ue ; t h e ch ief d ifferen ce between t h em bein g t h a t t h e la t ter
w a s for t h e recovery of specified t h in gs belongin g to t h e pla in t iff ,
th e form er , of th in gs n ot specified . Th is wou ld tend to t h e con

clusion t h a t t h e lega l m ode of crea t in g a debt is n ot by con t ra ct , but
by gra n t , i .a . by t h e t ra n sfer o f a sum of m on ey from t h e debtor
to t h e cred itor wit h out del iver in g possession ; a n d it is a con firm a

t ion of t h is view t h a t a debt c lea r ly m ay be so crea ted . Th us, a n
a nn u ity , wh ich is sim ply a debt payable in equa l a n n ua l in st a l l
m en ts , h a s a lways been regula rly crea ted by gra n t ; a n d t h ere ca n

be n o doubt t h a t a n ord in a ry debt m ay be crea ted by a m ere deed

of gra n t . But it would be too much to undertake to a ccoun t in
t h is w ay for a ll debts wh ich m ay be crea ted by t h e a cts of pa rt ies ;
for , in t h e first pla ce , a m ere coven a n t (i.e. a prom ise under sea l )
to pay a certa in sum of m on ey will Clea r ly crea te a debt ; secondly ,
it is c lea r en ough t h a t a debt ca nn ot be crea ted by gra n t w ith out
a deed ; t h irdly , it would seem to be stra in in g t h e fa cts to say t h a t

every loa n of m on ey is, in its lega l opera t ion , a n exch ange of th e

sum len t for a l ike sum to be pa id in future by th e borrower , an d
t h a t every executed sa le upon cred it is a l ike exch a nge of th e prop
erty sold for t h e purch a se-m on ey to be pa id a t a futureday ; fourt h ly ,
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th ere h as n ever been supposed to be a ny gran t or conveyan ce on

t h e pa rt of a borrower in ca se of a loa n , or on t h e pa rt of a buyer
in case of a sa le , bu t , on t h e con tra ry , it h a s a lways been supposed
th a t th e debt in both ca ses w a s crea ted (in th e on ly oth er possible
mode, n am ely) by con t ra ct . Yet th is la tter view is not wit h out
its diffi cult ies. Th a t a debt can n ot be crea ted by a m ere bind ing
prom ise on t h e pa rt of a debtor , with out th e receipt by h im from
th e cred itor of a supposed equ iva len t for t h e debt , is clea r : First ,
un t il th e in t roduct ion of t h e a ct ion of a ssumpsit (wh ich w a s n ot

ea rl ier th an th e la t ter h a l f of th e fifteen th cen tury) such prom ises
were n ot en forcea ble by la w a t a l l . Second ly , an a ct ion of debt
will never lie on a bila tera l con tra ct n ot un der sea l ; but i f t h e
prom ise on on e side be m erely for th e pa ym en t of money , a n a ct ion
of debt w il l genera lly lie to recover t h e m on ey as soon as th e prom ise
on th e oth er side is perform ed . For exam ple , a con t ra ct of sa le

wil l n ever support a n a ct ion of debt so long as it rem a in s executory
on both sides , but a s soon a s th e t it le to t h e property sold passes to
th e buyer , debt wil l lie for t h e pr ice . I t is clea r , th erefore , t h a t
it is th e tran sfer of t h e property for a certa in price , and n ot t h e

previous executory con tra ct , t h a t crea tes t h e debt . Th e tra n sfer
m ay a lso take pla ce with out a ny previous executory con tra ct ,
a nd yet th e debt a r ises just t h e sam e . Th irdly , it is fam ilia r la w
th a t an a ct ion of debt wil l n ot l ie on a un ila tera l prom ise to pay
m oney un less th e prom isor h a s received an equiva len t . For

exam ple, wh en A sel ls goods to B upon credit , and in considera t ion
of t h e sa le, C gua ran tees t h e paym en t of t h e price, an a c tion of debt
w i ll n ot lie a ga in st C . Th e result , t h erefore, is, th a t a debt ca nn ot

be crea ted by con tra ct un less eit h er t he con tra ct is under sea l or

t h e debtor h a s received an equ iva len t , common ly termed a quid

pro qua . But wh a t kin d of con tra ct is t h a t in wh ich th e obliga t ion

a r ises not from a prom ise , but from t h e receipt of an equiva len t for

th e obliga t ion by th e obl igor from t h e obl igee ? Upon exam in in g
th e tw o classes in to w h ich con tra cts a re common ly d ivided , viz.

th ose under sea l and t h ose n ot under sea l , it w ill be seen th a t th e

obliga t ion a rises in t h e form er from th e perform an ce of certa in

a cts prescr ibed by law , viz . reducin g th e prom ise to wr it ing , sea ling
t h e writ ing , and del iver ing it ; w h ile in t h e la tter , it genera lly a rises
from a prom ise m ade an d a ccepted , i .e. from an exercise of wi l l
on th e pa rt of th e prom isor a nd t h e prom isee, th e law imposin g
on ly th e condit ion th a t t h ere sh a l l be some con sidera t ion for th e

prom ise. According to th e n om en cla ture em ployed by wr iters on
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th e civil la w , th e form er a re form a l con tra cts, wh ile t h e la tter a re
con sen sua l con tra cts. Th is d ist in ct ion existed from t h e ea r l iest
t im es am on g t h e Rom an s , w h o a l lowed certa in specified con tra cts

(on ly four in a l l) to be m ade by m ere con sen t , but for a l l oth ers

requ ired som e on e of th ree prescr ibed form s. On e of t h ese form s

con sisted in th e del ivery of som e m ova ble t h in g by t h e prom isee to
t h e prom isor . Wh en t h is w a s don e wit h th e m utua l underst a nd in g
th a t eit h er t h e spec ific t h in g del ivered or (in ca se of t h in gs wh ich
con sisted in n um ber , weigh t , or m ea sure) som et h in g else l ike it
sh ould be return ed , a n obl iga t ion to m a ke such return a rose im

m ed ia tely upon th e del ivery . As t h e con tra ct a rose from t h e

del ivery of a th ing (re) , it w a s ca l led a rea l con t ra ct . Th ere were
four of t h ese con tra ct s from th e ea r l iest t im es ; n am ely , a loa n of

m on ey or ot h er t h in g con sist ing of n um ber , weigh t , or m ea sure

(mutuum) , a gra tuitous loa n of specific t h in gs (commoda tum ) , a

del ivery o f specific t h in gs for sa fe keepin g (depositum ) , a nd a pawn
or pledge (pign us) . At a la ter per iod , t h is species of con t ra cts w a s

so extended a s to em bra ce a ny t ra n sa ct ion wh ich con sisted in giv ing
or do ing on on e side , wit h t h e m utua l underst a n d ing t h a t som e

specified t h in g sh ould be given or don e on t h e ot h er side in exch a n ge .

101 . Th ere ca n be l it t le doubt th a t t h e Rom a n la w in rega rd

to rea l con t ra ct s w a s adopted by t h e En gl ish la w a t a very ea r ly
per iod , a t lea st so fa r a s t h e la t ter la w provided a rem edy for
en forcin g such con tra cts ; a n d wh en ever t h e giving or do in g on on e

side crea ted a n obl iga t ion on th e ot h er side to pay a defin ite sum of

m oney , th e a ct ion of debt n o t on ly furn ish ed a n a ppropr ia te m ea n s

for en forcin g t h e obl iga t ion , but it w a s for t h a t express purpose
th a t t h e a ction w a s est abl ish ed . Th e test im on y of t h e ea rly
Wr iters is very expl icit upon th is subject . Th us , G la n ville en um er

a tes five con t ra cts , a l l o f Rom an or igin , a s crea t ing debts. Th ree
o f t h ese were t h e rea l con t ract s of m utuum , commoda tum , a n d

depositum ; t h e ot h er tw o w ere sa le (ven ditio) a nd let t in g for h ire
(loca tio) , m ean in g a sa le or let t in g wh ich h a d been executed by a

tra n sfer o f t h e th ing sold or let . Th ese la t ter were n ot rega rded

a s rea l con tra cts am on g t h e Rom a n s , for t h e rea son t h a t t h ey
were bind in g a s con sen sua l con t ra cts , t h ough wh olly execut ory ;
but , a s t h ey were n ot bind in g by t h e En gl ish la w wh ile executory ,
t h ey were very properly cla ssed by Glan ville am ong rea l con

tra cts w h en executed by a t ra n sfer o f th e property . Bra cton , w h o

in th is respec t is fo l lowed by Fleta , a nd in subst an ce by Brit ton ,

follows th e I n stitutes o f Just in ia n a lm ost l itera l ly upon t h e
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t h em to t h e ba ilee , w h o is to do t h e t h ing a bout t h em . Th e sixth
sort is wh en t h ere is a del ivery of goods or ch a t tels to som ebody ,

w h o is to
‘

ca rry t h em , or do som et h in g a bout t h em gra t is, with
out a n y rewa rd for such h is work or ca rriage , wh ich is t h is presen t
ca se. I m en t ion t h ese t h ings , n ot so m uch th a t t h ey a re a l l of

t h em so n ecessa ry in order to m a in ta in t h e proposit ion wh ich is
to be proved , a s to clea r t h e rea son of t h e obl iga t ion , wh ich is
upon person s in ca ses of t rust .

As to t h e first sort , wh ere a m an ta kes goods in h is custody to
keep for t h e use of th e ba ilor , I sh a l l con sider for wh a t t h in gs such
a ba ilee is a n swera ble . He is n ot a n swerable , i f t h ey a re stole

wit h out a ny fault in h im ,
n eit h er wil l a comm on n eglect m a ke h im

ch a rgeable , but h e m ust be gui lty of som e gross n eglect . Th ere
is , I con fess, a grea t a uth or ity aga in st m e , w h ere it is h eld , t h a t a

gen era l del ivery wil l ch a rge t h e ba ilee to a n swer for th e goods i f
t h ey a re stolen , un less t h egoods a re specia l ly a ccepted , to keep t h em
on ly a s you wil l keep your ow n . But m y Lord Coke h a s im proved
th e ca se in h is report of it , for h e wi ll h ave it , t h a t t h ere is n o

d iff eren ce between a specia l a ccept a n ce to keep sa fely , a nd a n

a ccepta n ce gen era l ly to keep . But th ere is n o rea son n or just ice
in such a ca se of a gen era l ba ilm en t , a nd wh ere th e ba ilee is n ot to
h ave a n y rewa rd , but keeps t h e goods m erely for t h e use of th e

ba ilor , to ch a rge h im with out som e defa ult in h im . For if h e keeps
th e goods in such a ca se wit h a n ord in a ry ca re , h e h a s perform ed

t h e t rust reposed in h im . But a ccord ing to t h is doctrin e t h e ba ilee
m ust a n swer for th e wron gs o f ot h er people , wh ich h e is n ot , n or

can n ot be , sufficien t ly a rm ed a ga in st . I f t h e la w be so , t h ere

m ust be som e just and h on est rea son for it , or else som e un iversa l
set t led rule of la w , upon wh ich it is grounded ; a nd t h erefore it is
in cum ben t upon th em t h a t adva n ce th is doct r in e , to sh ew a n un d is
turbed rule a nd pra ct ice of t h e la w a ccord in g to t h is posit ion . Bu t

to sh ew t h a t t h e ten or of t h e la w w a s a lways ot h erwise ,
I sh a l l give

a h istory of t h e a uth or it ies in t h e books in t h is m a tter , a nd by
th em sh ew , th a t t h ere n ever w a s a ny such resolut ion given before
Sauth cate

’

s ca se. Th e 29 Ass. 28 , is th e first ca se in t h e books upon
th a t lea rn ing , a nd t h ere t h e opin ion is , t h a t t h e ba ilee is n ot ch a rge
able , if th e goods a re stole . As for 8 Edw . 2 , Fitz . Det in ue 59,

wh ere goods were locked in a ch est , a nd left wit h t h e ba ilee, an d
th e own er took awa y th e key , a nd t h e goodswere stolen , a nd it w as

h eld t h a t th e ba ilee sh ould n ot a n swer for t h e goods. Th a t ca se
th ey say d iff ers , because th e ba ilor did n ot t rust th e ba ilee with
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th em . But I can n ot see th e rea son o f t h a t d iff eren ce , n or w h y t h e

ba ilee sh ou ld n ot be ch a rged wit h goods in a ch est , a s wel l a s wit h
goods out of a ch est . For th e ba ilee h a s a s l it t le power over t h em ,

wh en th ey a re out of a ch est , a s to a n y ben efit h e m igh t h ave by
t h em , a s wh en t h ey a re in a ch est ; a nd h e h a sas grea t power to
defend t h em in on e ca se a s in t h e oth er . Th e ca se of 9 Edw . 4 ,

40 b . w a s but a deba te a t ba r . For Da nby w a s but a coun sel t h en ,

th ough h e h ad been Ch ief Just ice in t h e begin n in g of Ed . 4
, yet

h e w a s rem oved , a n d restored aga in upon th e rest itut ion of Hen . 6 ,

a s appea rs by Dugda le
’

s Ch ron ica Series. So t h a t wh a t h e sa id
ca n n ot be ta ken to be a n y a ut h or ity , for h e spoke on ly for h is c l ien t ;
a nd Gen n ey for h is cl ien t sa id t h e con t ra ry . Th e ca se in 3 Hen .

7, 4 , is but a sudden Opin ion an d t h a t but by h a l f t h e Court ; a nd

yet t h a t is t h e on ly groun d for th is opin ion of m y Lord Coke ,

wh ich besides h e h a s im proved . But t h e pra ct ice h a s a lwa ys been
a t Gu ild h a ll , to d isa l low t h a t to be a sufficien t eviden ce , to ch a rge
th e ba ilee . An d it w a s pra ct ised so before m y t im e , a l l Ch ief
Just ice Pem berton ’

s t im e , a nd ever sin ce , aga in st t h e Opin ion of

th a t ca se . Wh en I read South cote’

s ca se h eretofore , I w a s n ot so

d iscern in g a s m y broth er Powys tel ls us h e w a s , to d isa l low t h a t ca se
a t first , a nd c am e n ot to be of t h is opin ion , t il l I h ad wel l con
sidered a nd d igested t h a t m a t ter . Th ough I m ust con fess rea son

is st rong aga in st t h e ca se to ch a rge a m a n for do in g such a friend ly
a ct for h is fr ien d , but so fa r is t h e la w from being so un rea son a ble ,

th a t such a ba ilee is th e lea st ch a rgea ble for n eglect of a ny . For

i f h e keeps t h e goods ba iled to h im , but a s h e keeps h is ow n , t h ough

h e keeps h is ow n but negl igen t ly , yet h e is n ot ch a rgea ble for t h em ,

for th e keepin g t h em a s h e keeps h is ow n , is a n a rgum en t of h is

h on esty . A f ortiori h e sh a l l n ot be ch a rged , wh ere th ey a re sto len

wit h out a n y n eglect in h im . Agreea ble to t h is Bra cton ,
lib . 3 ,

c . 2 , 99 b . As suppose th e ba ilee is a n id le , ca reless, drun ken
fel low , a nd com es h om e d run k , a nd leaves a l l h is doors open , a nd

by rea son th ereof t h e goods h a ppen to be stolen wit h h is ow n ; yet

h e sh a l l n ot be ch a rged , beca use it is t h e ba ilor
’

s ow n folly to trust
such a n id le fel low . So t h a t t h is sort of ba ilee is th e lea st respon

sible for n eglects , a nd under th e lea st obl iga t ion of a ny on e , bein g
boun d to n o oth er ca re of th e ba iled goods , t h a n h e t akes of h is ow n .

Th is Bra eton I h ave cited is , I con fess, a n old a uth or , but in t h is

h is doctrin e is agreea ble to rea son , a nd to wh a t th e la w is in o th er

coun tries. Th e civil la w is so , a s you h ave it in Just in ia n
’

s I n st.

lib . 3 , tit . 15. Th ere th e la w goes fa rt h er . So t h a t a ba ilee
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is n ot ch a rgea ble with out a n a ppa ren t gross n eglect . An d i f t h ere
is such a gross n eglect , it is looked upon a s a n eviden ce of fraud .

Nay , suppose t h e ba ilee underta kes sa fely a nd securely to keep
th e goods , in express words , even th a t won ’

t ch a rge h im wit h a l l

sorts of n eglects. For if such a prom ise were put in to writ ing , it

would n ot ch a rge so fa r , even t h en . Hob . 34 , a coven a n t , t h a t t h e
coven a n tee sh a l l h ave , occupy a nd en joy certa in lan ds , does n ot

bin d aga in st t h e a ct s of wron g doers. 3 Cro . 214 , a cc . 2 Cro . 425 ,

a cc . upon a prom ise for qu iet en joym en t . And i f a prom ise wi l l
n ot ch a rge a m a n aga in st wron g doers, wh en put in wr it in g , it is

h a rd it sh ould do it m ore so , wh en spoken . Dact. 59”Stud . 130 , is

in poin t , t h a t t h ough a ba ilee do prom ise to re-del iver goods sa fely ,

yet if h e h ave n ot h in g for t h e keepin g of t h em , h e wil l n ot be
a n swera ble for t h e a cts of a wron g doer . So t h a t t h ere is n eit h er
sufficien t rea son n or a uth ority to support t h e Opin ion in South

cate
’

s ca se; if t h e ba ilee be guilty of gross n egl igen ce , h e wil l be
ch a rgea ble , but n ot for a ny ord in a ry n eglect . As to t h e secon d
sort of ba ilm en t , viz .

, commoda tum or lend ing gra t is , t h e borrower
is bound to t h e st rictest ca re a n d d il igen ce , to keep t h e goods, so
a s to restore t h em ba ck aga in to t h e lender , beca use t h e ba ilee h a s
a benefit by t h e use of t h em , so a s i f t h e ba ilee be guilty of t h e

lea st n eglect , h e wil l be a n swera ble ; a s if a m a n sh ould len d a n ot h er

a h orse , to go westwa rd , or for a m on t h ; if t h e ba ilee go n ort h wa rd ,

or keep t h e h orse a bove a m on t h , i f a ny a cciden t h a ppen to t h e h orse
in t h e n ort h ern journey , or a fter t h e expira t ion of t h e m on t h , t h e

ba ilee wil l be ch a rgeable ; beca use h e h a s m ade use of t h e h orse

con t ra ry to t h e t rust h e w a s len t to h im u nder , a nd it m ay be if th e
h orse h ad been used n o ot h erwise t h a n h e w a s len t , t h a t a cciden t
would n ot h ave befa l len h im . Th is is m en t ion ed in Bra eton .

I c ite t h is a ut h or , t h ough I con fess h e is a n o ld on e ,
beca use h is

Opin ion is rea son a ble , a n d very m uch to m y presen t purpose , a nd

t h ere is n o a ut h or ity in t h e la w to t h e con t ra ry . But i f th e ba ilee

put t h is h orse in h is st a ble , a nd h e were stolen from th en ce , t h e

ba ilee Sh a l l n ot be a n swera b le for h im . But i f h e or h is serva n t
leave t h e h ouse or sta ble doors open , a nd t h e th ieves t a ke t h e

opportun ity of t h a t , a n d stea l t h e h orse , h e wil l be ch a rgea ble ;
beca use t h e n eglect gave t h e th ieves th e occa sion to stea l th e h orse.

Bra cton says , t h e ba i lee m ust use t h e utm ost ca re , but yet h e sh a l l

n ot be ch a rgea ble , wh ere t h ere is such a force a s h e ca n n ot resist .

As to t h e t h ird sort of ba ilm en t , scilicet loca tio or lend in g for
h ire , in th is ca se th e ba ilee is a lso bound to ta ke t h e utm ost ca re
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t h e pa w n ee sh a l l be an sw era b le for th em ; beca use th e pawn ee , by
det a in in g th em a fter th e tender of th e mon ey , is a w ron g doer , a nd

it is a wron gfu l det a in er of t h e goods , an d th e specia l property o f

th e pa w n ee is determ in ed . And a m an th a t keeps goods by wron g ,
m ust be a n sw era b le for th em a t a ll even t s , for th e deta in in g o f

t h em by h im ,
is th e rea son of th e loss. Upon th e sam e d ifference

a s th e la w is in rela t ion to pawn s , it will be foun d to sta nd in

rela t ion to goods found .

As to th e fifth sort of ba ilm en t , viz . a del ivery to ca rry or o th er

wise m an age , for a rewa rd to be pa id to t h e ba ilee , t h ose ca ses
a re of tw o sorts ; eith er a del ivery to on e t h a t exercises a pub l ick
em ploym en t , Or a del ivery to a pr iva te person . First , i f it be to a

person of th e first sort , a n d h e is to h ave a rewa rd , h e is bound to
a n swer for t h e goods a t a l l even ts. An d th is is t h e ca se of th e com

m on ca rr ier , comm on h oym a n , m a ster of a sh ip , etc . , wh ich ca se
of a m a ster of a sh ip w a s first adjudged 26 Ca r . 2 , in t h e ca se of Ma rs

V. S lew , Raym . 220 . 1 Ven t . 190 , 238 . Th e la w ch a rges t h is person
th us in t rusted to ca rry goods , a ga in st a l l even ts but a cts of God ,

a nd of t h e en em ies o f t h e Kin g . F or t h ough th e force be n ever so

grea t , a s i f a n irresist ib le m ult itude of people sh ou ld rob h im ,

n evert h eless h e is ch a rgea ble . An d t h is is a pol it ick esta bl ish m en t ,

con t rived by t h e pol icy of th e la w , for t h e sa fety of a l l person s , t h e

n ecessity of wh ose a ffa irs obl ige t h em to trust t h ese sorts of person s ,
t h a t t h ey m ay be sa fe in th eir ways of dea l in g ; for else t h ese ca r

riers m igh t h ave a n opportun ity of undo in g a ll person s t h a t h a d
an y dea l in gs wit h t h em , by combin in g wit h t h ieves , etc . , a nd yet

doin g it in such a cla n dest in e m an n er , a s would n ot be possible
to be d iscovered . And t h is is th e reason th e la w is foun ded upon in
th a t po in t . Th e second sort a re ba il ies , fa ctors a n d such l ike . And

th ough a ba ilee is to h ave a rewa rd for h is m an agem en t , yet h e is

on ly to do th e best h e can . An d i f h e be robbed , etc .
, it is a good

a ccoun t . And th e rea son of h is bein g a servan t is n ot t h e th in g ;
for h e is a t a d ist a n ce from h is m a ster , a nd a cts a t d iscret ion ,

receivin g ren ts and sel lin g corn , etc . And yet i f h e receives h is
m a ster

'

s m on ey , a nd keeps it
'

lock
’

d up w it h a rea son a ble ca re , h e
sh a ll not be a n swera ble for it , t h ough it be sto len . But yet t h is
servan t is n ot a dom estick serva n t , n or un der h is m a ster

’

s imm ed ia te
ca re . But th e true rea son o f t h e ca se is , it w ou ld be un rea son a ble
to ch a rge h im wit h a t rust , fa rt h er t h a n th e n a ture of t h e th ing puts
it in h is power to perform it . But it is a llow ed in t h e oth er cases,
by reason of t h e n ecessity o f t h e t h in g . Th e sam e la w o f a fa ctor .
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As to th e sixth sort of ba ilmen t , it is to be t aken , t h a t th e ba ilee
is to h ave n o rewa rd for h is pa in s , but yet t h a t by h is il l m an a ge

m en t th e goods a re Spo iled . Secon d ly , it is to be understood , th a t

t h ere w a s a n eglect in th e m an agem en t . But th ird ly , i f it h ad ap

pea red th a t t h e m isch ief h appen ed by a ny person th a t m et th e ca r t
in th e w ay , th e ba ilee h ad n ot been ch a rgea ble . As i f a drun ken
m a n h ad com e by in th e streets , a n d h ad pierced th e ca sk of bra n dy ;
in th is ca se th e defenda n t h ad n ot been a n sw erable for it , beca use
h e w a s to h ave n ot h in g for h is pa in s . Th en t h e ba ilee , h avin g
un derta ken to m a n a ge t h e goods , a nd h avin g m an a ged th em il l

,

and so by h is n eglect a dam a ge h a s h appen ed to th e ba ilor , w h ich
is th e ca se in quest ion , wh a t will you ca l l th is? I n Bra cton , l ib .3 ,

100 , it is ca lled ma n da tum . I t is a n ob l iga t ion w h ich a r ises ex

ma n da ta . I t is wh a t w e ca ll in En gl ish a n a ct in g by comm ission .

And if a m an a cts by comm ission for a n ot h er gra t is , an d in th e

execut in g h is comm ission beh aves h im sel f n egl igen t ly , h e is a n

sw erab le . Th is underta kin g ob liges th e un derta ker to a

d il igen t m a n a gem en t . I don ’

t find t h is word in a n y oth er

a uth or of our la w , besides in th is p la ce in Bra cton ,
wh ich is a fu l l

a ut h or ity , i f it be n ot th ough t too old . But it is supported by good
rea son an d a uth or ity .

Th e rea son s a re , first , beca use in such a ca se , a n eglect is a de

ceipt to th e ba i lor . For wh en h e in trusts t h e ba ilee upon h is un der
t a kin g to be ca refu l , h e h a s put a fraud upon th e p la in t iff by bein g
n eg l igen t , h is preten ce of ca re bein g t h e persua sion t h a t in duced
th e p la in t iff to trust h im . An d a breach of a trust un dertaken vol

un ta rily w i l l be a good groun d for a n a ct ion . 1 Ro l l . Abr . 10 . 2

Hen . 7 , 1 1 , a st ron g ca se to t h is m a t ter . Th ere , t h e ca se w a s a n

a ct ion a ga in st a m a n , w h o h ad un dertaken to keep a n h un dred

sh eep , for lett in g th em be drown ’

d by h is defau lt . An d th ere t h e

rea son of t h e judgm en t is given , beca use wh en t h e pa rty h a s t a ken
upon h im to keep th e sh eep , a n d a fter suffers t h em to per ish in
h is defa u l t ; in a s much a s h e h a s t aken a n d executed h is ba rga in ,

a n d h a s t h em in h is custody , i f a fter h e does n ot look to t h em , a n

a ct ion l ies. For h ere is h is ow n a ct , viz . h is a greem en t a n d prom ise ,
a n d th a t a fter broke of h is side , th a t sh a l l give a sufficien t cause

of a ct ion .

But , second ly , it is objected , th a t th ere is n o con sidera t ion to

groun d th is prom ise upon , a nd t h erefore th e un derta kin g is but
n udum pa ctum . But to t h is I a n swer , th a t th e own er ’

s trust in g
h im w ith t h e goods is a su fficien t con sidera t ion to obl ige h im to a
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ca reful m an a gemen t . Indeed , i f t h e agreem en t h ad been executory,
to ca rry t h ese bra nd ies from th e one pla ce to th e oth er such a day ,

th e defen dan t h ad n ot been bound to ca rry t h em . But th is is a

d ifferen t ca se , for a ssumpsit does n ot on ly sign ify a future agree

m en t , but in such a ca se a s t h is , it sign i fies a n a ctua l en try Upon
t h e th ing ,

a nd t akin g t h e t rust upon h im self . An d i f a m an wil l do
th a t , a nd m isca rr ies in t h e perform an ce of h is trust , a n a ct ion wil l
lie aga in st h im for t h a t , th ough n o body could h ave com pel led h im
to do t h e th in g . Th e 19 Hen . 6 ,

49, a nd th e oth er ca ses cited by my
broth ers, sh ew th a t th is is th e d iff eren ce . But in th e 1 1 Hen . 4 , 33 ,

th is d ifferen ce is clea rly put , a n d t h a t is t h e on ly ca se con cern ing
th is m a t ter , w h ich h a s n ot been c ited by m y broth ers. Th ere , t h e

a ct ion w a s brough t aga in st a ca rpen ter , for th a t h e h ad undert aken
to bui ld th e pla in t iff a h ouse with in such a t im e , a nd h ad n ot don e

it , a nd it w a s ad judged th e a ct ion wou ld n ot l ie . But t h ere t h e

quest ion w as put to th e Court , wh a t if h e h a d bu ilt th e h ouse um
ski lful ly , a nd it is a greed in t h a t ca se an a ct ion wou ld h a ve la in .

Th ere h a s been a quest ion m ade, if I del iver goods to A . an d

in con sidera t ion th ereof h e prom ise to re-del iver t h em , i f a n a ct ion
will l ie for n ot re-del iver in g th em ; a n d in Yelv . 4 , judgm en t w a s

given th a t t h e a ct ion would lie. But th a t judgm en t w a s a fter
wa rds revers

’

d , a n d a ccord ing to th a t reversa l , th ere w a s judgm en t

a fterwa rds en tered for th e defenda n t in t h e l ike ca se . Yelv . 128 .

But t h ose ca ses were grum bled a t , a nd th e reversa l of th a t judgm en t

in Yelv. 4 , w a s sa id by t h e Judges to be a bad resolut ion , a n d t h e

con t ra ry to t h a t reversa l w a s a fterwa rds m ost solem n ly ad judged
in 2 Cro . 667 , Tr . 21 Ja c . 1 , in th e Kin g

’

s Ben ch
, a n d t h a t judgm en t

a ffirm ed upon a wr it o f error . And yet t h ere is n o ben efit to t h e

defen da n t , n or n o con sidera t ion in t h a t ca se , but t h e h avin g t h e

mon ey in h is possession , and bein g t rusted with it , a nd yet th a t

w a s h eld to be a good con sidera t ion . And so a ba re bein g t rusted
with a n ot h er m an

’

s goods , m ust be taken to be a sufficien t con sid
era t ion , i f t h e ba ilee on ce en ter upon th e t rust , a n d take th e goods
in to h is possession . Th e decla ra tion in t h e ca se of Ma rs v . Slew

w a s d rawn by t h e grea test drawer in Engla n d in t h a t t im e , a n d in

th a t decla ra t ion , a s it w a s a lways in a l l such ca ses , it w a s t h ough t

m ost pruden t to pu t in , t h a t a rewa rd w a s to be pa id for th e ca r

riage. An d so it h a s been usua l to put it in t h e writ , wh ere t h e
su it is by origin a l . I h ave sa id t h us m uch in th is case ,

because it
is of grea t con sequen ce , th a t th e la w sh ould be set t led in t h is poin t ,
but I don ’

t know wh eth er I m ay h ave sett led it , or m ay n ot ra th er
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n a tura l ly does a cert a in a ct , A
’

s a ct ren ders h im respon sible , to

som e exten t a n d wit h som e l im it a t ion s for B ’

s a ct . Th e exten t
a nd n a ture of such respon sibil ity wil l be il lust ra ted by t h e fo l low ing
exam ples.

Sec . 647 . Sim ple Con tra ct Th e Con sidera t ion Th eory .

A says to B ,
I wi ll give you $100 for your h orse .

” Th is st a tem en t

of A
’

s in duces B to bel ieve t h a t A wil l pay h im $100 for t h e h orse .

In fluen ced by th is bel ief , and relying on A
’

s prom ise , B gives h is
h orse to A . A becom es boun d to pay B $ 100 , h avin g induced B
to do t h e a ct w h ich A ’

s prom ise ca l led for , a n d th ereby becom ing
lega lly respon sible for t h e prom ise.

Sec . 648. Equita ble Estoppel . — A an d B ow n a d jo in in g lots.

A says to B , Th ese t w o t rees m a rk th e boun da ry l in e between our

lots.

”
Th e trees a re in fa ct on A ’

s lan d . A in duces B to bel ieve
t h a t th e trees m a rk t h e t rue bounda ry l in e , a nd in rel ia n ce on A

’

s

sta tem en t , B bu ilds a h ouse wh ich is pa rt ly on A
’

s la nd . A is

estopped to deny t h a t t h e t rue boun da ry l ine is t h e on e h e poin ted
out , h avin g in duced B to a ct in relian ce on h is st a tem en t . To

crea te a n estoppel of t h is ch a ra cter , t h ere m ust be a represen t a t ion
of exist ing fa ct .

Sec . 649. Sim ple Con t ra ct Th e Estoppel Th eory . A prom
ises to give $ 100 to t h e First Meth od ist Ch urch . I n rel ia n ce upon
t h is prom ise t h e ch urch buys a n ew orga n . Accord in g to som e

courts , t h is a ct ion of t h e ch urch m akes A ’

s prom ise bind in g . Such
courts ca l l t h e a ct ion of t h e ch urch t h e con sidera t ion for A ’

s prom ise
but th e str ict defin it ion of con sidera t ion requires t h a t it sh ould be
specifica lly indica ted by t h e prom ise itself . Th e rea son for ca l l in g
t h is t h eory th e estoppel t h eory of con t ra ct is t h a t t h is ca se d iffers
from estoppel on ly in on e pa rt icula r , viz . , t h a t h ere A

’

s a ct is a

prom ise in stea d of a represen ta t ion of fa ct .

Sec . 650. Deceit — A represen ts to B t h a t t h e h orse wh ich h e
wish es to sel l B is sound . B is in duced by h is represen ta t ion to

buy t h e h orse . A is l iable to B in dam ages for t h e in jury wh ich h e
h a s susta in ed , a t lea st if A kn ew t h a t h is represen ta t ion w a s fa lse .

Sec . 651 . Th e Con sen sua l Th eory of Con t ra cts — Wh ile th e

t h eory of sim ple con t ra ct in our la w is essen t ia l ly a t h eory of

respon sibil ity for a n a ct wh ich h a s in fluen ced th e con duct of t h e

prom isee , a n oth er th eory h a s found som e pla ce in jud icia l opin ion ,

a nd h a s been adva n ced by more t h a n on e text —wr iter a s t h e on ly
ra t ion a l expla n a t ion of con tra ctua l obl iga t ion . Th a t is t h e con

sen sua l t h eory , wh ich t rea ts con t ra ctua l obl iga t ion a s due simply
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to th e a greem en t of th e pa rt ies to th e con tract . I t is obvious, of
course, t h a t in a lm ost every con tra ct th ere is a n a greem en t a nd a

meet ing of m in ds. Th e rea l quest ion , h owever , is n ot wh eth er
t h ere is a n a greem en t , but wh et h er t h e fa ct of a greem en t crea tes or
is essen t ia l to th e obl iga t ion . Now a n exam in a t ion of t h e a uth ori

t ies sh ows th a t a form a l con tra ct is en forced beca use of th e weigh t
wh ich t h e la w a t ta ch es to th e a ct o f sea l ing a nd del iver in g ; wh ile
a sim ple prom ise is en forced on ly wh en th e prom isee h a s a cted in
relian ce upon it . On th e oth er h and , som e essen t ia l elemen t of

agreem en t m ay be la ckin g , a nd yet t h erem ay be a con t ra ct . Fra ud
and duress, for exam ple , a re in con sisten t with th e idea o f a greem en t .

Yet a con tra ct obta ined by fraud or duress is n ot vo id , but va l id
un t il rescinded .

Sec . 652. Summ a ry of th e Pr in ciples Govern in g Con tra ctua l
Obliga t ion a t th e Presen t Day .

— A proper un dersta n d ing of th e

m odern la w of con tra cts t h erefore requires a recogn it ion o f t h e

fo l lowing prin cipls
First , th ere is n o genera l th eo ry of con t ra cts to be induced from

th e En gl ish a nd American dec ision s.

Second , t h ere is a th eory o f form a l con tra ct s in t h e comm on la w ,

rest in g on t h e ru le t h a t wh a t a m a n does under h is h a nd a nd sea l

h e ca n n ot d ispute in a court of la w .

Th ird , th ere is a t h eory of sim ple con tra cts , developed by th e
slow process o f jud icia l decision t h rough th e a ct ion of a ssumpsit.
Th e h istory of t h is a ct ion sh ows t h e growth of th e idea of con tra ctua l
obliga t ion from th e origin a l idea of tort or deceit . Th e m odern

idea of sim ple con tra ct recogn izes con tra ctua l obl iga t ion a s due to

th e respon sibi lity w h ich t h e la w im poses on on e w h o by h is conduct
in fluen ces t h e a ct ion of an ot h er . Th e idea of sim ple con tra ct ,
th erefore , a ppea rs to be closely con nected with th e idea s of

equ ita ble estoppel a n d of deceit . Th e gen era l th eory of sim ple
con tra ct is d ifferen t ly a pplied by d ifferen t courts, a ccord ing to t h eir
defin it ion of con sidera t ion . I n on e of its bran ch es it a ppea rs a s th e
con sidera t ion th eory ; in th e oth er , a s t h e estoppel t h eory .

Fourth , t h e idea th a t con tra ctua l obl iga t ion h a s its or igin a n d

founda t ion in th e agreemen t o f t h e pa rt ies, h a s som e support
in jud icia l opin ion , a nd th e support of some of th e lead in g
English a nd Am er ican text -wr iters. Th is con sen sua l th eory is

in sufficien t to expla in our law of con tracts, a s h a s been poin ted out .

I t derives its ch ief force from t h e vigor with w h ich tw o lead ing En g
l ish writers h ave in dorsed th e t h eories of con t in en ta l jurists. Th e
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existen ce of th is th eory must be recogn ized , even th ough its in ade

q ua cy a s an explan a t ion of our jud icia l decision s be a ppa ren t .

Fifth , t h ere is a stron g ten den cy towa rd th e un ifica t ion of th e

th eor ies of form a l a nd of sim ple con tra cts. Th is ten den cy is due
to th e con stan t ga in w h ich equ itable pr in ciples h ave m a de a nd

a re m akin g over m erely tech n ica l ru les. I ts effect is to br in g th e
ru les govern in g form a l con tra cts m ore a nd more in to h a rm ony
with t h e broad pr in ciples govern in g simple con tra cts , a n d , in gen era l ,

to subst itute equ ita ble for lega l ru les.

LANGDELL , SUMMARY OF CONTRACTS , 46—47.

46. I t is a fam il ia r ru le of la w t h a t con tra cts n ot un der sea l re

quire a con sidera t ion to m ake t h em bin d in g , wh ile con t ra cts un der
sea l a re bin d in g wit h out a con sidera t ion ; a n d h en ce it is comm on ly
in ferred t h a t a l l con tra cts n ot un der sea l a re a l ike in respect to
con sidera t ion . I n on e sen se th is in feren ce is correct , but in a n oth er

sen se it is in correct . Th ere a re tw o kin ds of con sidera t ion kn own
to t h e la w , and con tra cts n ot un der sea l m ay be d ivided in to tw o

cla sses , a ccord ing a s th ey a re supported by t h e on e or th e ot h er of

th ese con sidera t ion s ; a nd yet eith er kind of con sidera t ion is suf

ficien t to render a n y con tra c t bin d in g . I n oth er words , a l l con t ra cts

n ot un der sea l a re a l ike in respect to th e con sidera t ion requ ired to
m a ke t h em bin d in g , but wh et h er a con tra ct belongs to th e one

or th e ot h er of t h e tw o cla sses a bove referred to depen ds upon th e

kin d of con sidera t ion by wh ich it is supported . Th ese t w o C la sses

of con t ra cts a re m ost ea sily d ist in guish ed by t h e a ct ion s by wh ich
t h ey a re respect ively en forced , t h e a ct ion o f debt bein g t h e or igin a l
a n d proper rem edy for on e cla ss , a n d t h e a ct ion of a ssumpsit bein g
th e sole rem edy for t h e ot h er cla ss. Th e form er cla ss h a s existed
in our la w from t im e imm em or ia l ; t h e la t ter c la ss h a d n o lega l

existen ce (i . e. , th ey could n ot be en forced by la w ) un t il t h e in t ro
duct ion of t h e a ct ion of a ssumpsit, it h aving been or ig in a l ly t h e

sole object of th a t a ct ion to en force a cla ss o f con tra cts for wh ich
t h ere w a s previously n o rem edy . I n respect to con sidera t ion , t h e

form er cla ss of con t ra cts requ ires th a t th e t h in g given or don e ,

in exch a n ge for th e obl iga t ion a ssum ed , sh a l l be given or don e to or

for t h e obl igor d irect ly ; t h a t it sh a l l be received by t h e obl igor a s
t h e fu l l equiva len t for t h e obl iga t ion a ssum ed , a nd be , in lega l

con tem pla t ion , h is sole m ot ive for a ssum ing t h e obl iga t ion ; a n d ,

la st ly , th a t it sh a l l be a ctua l ly executed , i . e. t h a t t h e t h in g to be
given or don e in exch a n ge for t h e obl iga t ion be a ctua l ly given or
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for w h ich a lega l rem edy w a s a lready provided ; th a t prom ises n ot
un der sea l a n d wit h out con sidera t ion were no t a n a logous to a n y

con tra ct s wh ich h ad ever been en forced , an d t h a t to h ave en forced
such prom ises wou ld h ave been to put pa rol con tra ct s on t h e sam e

foot in g with specia lt ies.

47 . But wh a tever m ay h ave been th e m erits of t h e question
or igin a l ly , it w a s lon g sin ce con clusively sett led in t h e m an n er

st a ted a bove ; a nd th us t h e a ct ion of a ssumpsit m od ified th e o ld

con sidera t ion in stead of wh o l ly supersed in g it ; but so im port a n t
were t h e m od ifica t ion s t h a t t h e rela t ion sh ip o f t h e n ew con sidera t ion
to t h e o ld h a s been a lm ost wh o l ly lost sigh t of . Nay , t h e o ld con

sidera t ion itsel f h a s been nea rly lost sigh t of , t h ough it is a s n ec

essa ry n ow a s it ever w a s for t h e crea t ion o f a debt by sim ple
con t ra ct . Th e rea son is obvious. Wh en t h e o ld con sidera t ion
cea sed to be n ecessa ry to t h e va l id ity of a ny con t ra ct , it lost in a

grea t m ea sure its pra ct ica l im porta n ce , except to lawyers ; a n d

wh en , by degrees , a ssumpsit h ad superseded debt upon sim ple
con t ra ct , it cea sed to a t tra ct t h e a t ten t ion even o f lawyers. Th e

resu lt is , t h a t t h e term
“con sidera t ion ”

h a s pra ct ica lly ch a n ged its

m ea n ing ; h aving form erly m ea n t t h e con sidera t ion n ecessa ry to

crea te a debt , it n ow m ea n s t h e con sidera t ion n ecessa ry to support
a ssumpsit. I t is in th is la t ter sen se t h a t it n ow con st itutes a n im
port a n t bra n ch o f th e la w of con t ra cts

AME S , H ISTORY OF ASSUMPS IT , 2 Ha rv . La w Rev .
, 1 — 2 , 14

— 16,

17— 19.

Th e m ystery of con sidera t ion h a s possessed a pecul ia r fa scin a t ion
for wr iters upon th e En gl ish La w of Con t ra ct . No fewer t h an

t h ree d ist in ct t h eor ies of its or igin h aVe been put forwa rd w it h in
t h e la st eigh t yea rs. Accord in g to on e View ,

“
t h e requ irem en t of

con sidera t ion in a l l pa ro l con t ra cts is sim ply a m od ified gen era l iza
t ion o f quid pro qua to ra ise a debt by pa rol .” On t h e oth er h a n d ,

con sidera t ion is descr ibed a s
“
a m od ifica t ion of t h e Rom a n pr in

ciple o f ca usa , adopted by equity , a n d t ra n sferred t h en ce in to the
comm on la w .

” A t h ird lea rn ed writer der ives th e a ct ion of

a ssumpsit from t h e a ct ion on th e ca se for deceit , t h e dam age to

t h e pla in t iff in th a t a ct ion being th e forerun n er of t h e
“
det rim en t

to t h e prom isee ,

” wh ich con st itutes t h e con sidera t ion of a l l pa rol
con t ra cts.

To t h e presen t wr iter it seem s im possible to refer con sidera t ion
to a sin gle source. At th e presen t da y it is doubt less just a n d
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expedien t to resolve every con sidera t ion in to a detr im en t to th e

prom isee , in curred a t th e request of t h e prom isor . But th is defin i
t ion of con sidera t ion wou ld n ot h ave covered t h e ca ses of t h e

sixteen th cen tury . Th ere were t h en tw o d ist in ct form s of con sid

era t ion : (1 ) detr im en t ; (2) a preceden t debt . Of th ese , detr imen t
w a s th e more a n cien t , h avin g becom e establish ed , in subst a n ce ,

as ea rly a s 1504 . On t h e ot h er h a n d , n o ca se h as been found recog
n izin g t h e va l id ity of a prom ise to pay a preceden t debt before 1542.

Th ese tw o species of con sidera t ion , so d iff eren t in t h eir n a ture, a re ,

a s wou ld be surm ised , of d ist in ct or igin . Th e h istory of detr im en t

is bound up wi th t h e h istory of spec ia l a ssumpsit, wh erea s th e con

sidera t ion based upon a preceden t debt m ust be stud ied in th e

developm en t of indebita tus a ssumpsit.

Th a t equ ity gave rel ief , before 1500 , to a plain tiff w h o h ad

in curred det rim en t on t h e fa it h o f t h e defenda n t ’

s prom ise , is rea

son ably clea r , a lth ough t h ere a re but t h ree reported ca ses. I n

on e of t h em , in 1378, t h e defen da n t prom ised to convey cert a in
la nd to t h e pla in t iff , w h o , t rust in g in t h e prom ise , pa id out money
in t ravel ling to Lon don a n d con su lt in g counsel ; a nd upon t h e

defendan t ’

s refusa l to con vey , prayed for a subpoen a to com pel t h e
defendan t to a nswer of h is “

disceit .

”
Th e bil l sounds in tort ra th er

t h an in con tra ct , an d in a sm uch a s even cestuis que use cou ld n ot

com pel a conveya n ce by t h eir feoffees to use a t t h is t im e , its object
w as doubt less n ot specific perform a n ce , but reim bursem en t for t h e

expenses in curred . Appilgra th v . Sergea n tson (1438) w as a lso a

bil l for restitutio in in tegrum , sa vor ing stron gly of tort . I t w a s

brough t aga inst a defenda n t w h o h a d obta ined t h e pla in t i ff's
money by prom isin g tom a rry h er , a nd w h o h ad th en m a rried a not h er

in
“

grete deceit .

"
Th e rem a in in g ca se , th irty yea rs la ter , does

n ot differ m a teria lly from th e ot h er tw o . Th e defenda n t , h aving
induced th e pla in t iff to becom e th e procura tor of h is benefice ,

by a prom ise to save h im h a rm less for t h e occupa n cy , secret ly
resign ed h is benefice , and t h e pla in t iff , being a fterwa rds vexed for
t h e occupan cy , obta in ed rel ief by subpcen a .

Both in equity a nd a t la w , th erefore , a remed iable brea ch of a

pa rol prom ise w as origin a l ly con ceived of a s a deceit ; th a t is, a
tort . A ssumpsit w a s in severa l in sta n ces d ist in guish ed from con

tract . By a n a tura l t ran sit ion , h owever , a ct ion s upon pa rol
prom ises came to be rega rded a s a ct ion s ex con tra ctu . Dam ages

were soon a ssessed , n ot upon t h e t h eory of reim bursemen t for th e

loss of th e th ing given for t h e prom ise , but upon t h e pr in ciple of
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compen sa t ion for t h e fa ilure to obt a in t h e t h in g prom ised . Aga in ,

th e l ia bil ity for a tort ended wit h t h e l ife of th e wron g-doer . But

a fter t h e st ruggle o f a cen tury , it w a s fin a l ly decided t h a t th e per

son a l represen ta t ives o f a decea sed person were a s fu l ly l ia ble for
h is a ssumpsits a s for h is coven a n ts. A ssumpsit , h owever , lon g
ret a in ed cert a in t ra ces of it s del ictua l or igin . Th e p lea of n ot

gui lty w a s good a fter verd ict , beca use th ere is a disceit a l leged .

Ch ief Ba ron Gilbert expla in s t h e com preh en sive scope o f t h e gen

era l issue in a ssumpsit by t h e fa ct t h a t th e gist of t h e a ct ion is

th e fra ud a n d delusion t h a t t h e defen da n t h a t h offered th e*

p la in t iff

in n ot perform in g t h e prom ise h e h ad m ade ,
a n d on relyin g on wh ich

th e pla in t iff is h urt . Th is a l lega t ion o f deceit , in t h e fam ilia r
form :

“
Yet t h e sa id C . D .

, n ot rega rd in g h is sa id prom ise , but

con t rivin g a nd fraudu len t ly in tend in g , cra ft i ly a n d subt ly , to de

ceive a n d defra ud t h e pla in t iff ,
”
etc .

,
wh ich persisted to t h e presen t

cen tury , is a n unm ist a kab le m a rk of t h e gen ea logy o f th e a ct ion .

Fin a l ly
, th e con sidera t ion m ust m ove from th e p la in t iff today ,

beca use on ly h e w h o h ad in curred det rim en t upon t h e fa it h of t h e

defenda n t ’

s prom ise , cou ld m a in t a in th e a ct ion on t h e ca se for

deceit in t h e t im e o f Hen ry VI I .

I n debita tus a ssumpsit, un l ike specia l a ssumpsit, d id n ot crea te
a n ew substa n t ive r igh t ; it w a s prim a rily on ly a n ew fo rm o f pro

ccdure , wh ose in t roduct ion w a s fa cil it a ted by t h e sam e C ircum st a n ces

wh ich h ad a lready m ade Ca se con curren t wit h Det in ue . But

as an express a ssumpsit w a s requ isite to ch a rge t h e ba i lee , so it

w a s for a long t im e in d ispensable to ch a rge a debto r . Th e ba sis
or ca use o f th e a ct ion w a s, o f course , t h e sam e a s t h e ba sis o f

debt , i .e.
, quid pro qua , or ben efit . Th is m ay expla in t h e in vetera te

pra ct ice o f defin in g con sidera t ion a s eith er a detr im en t to t h e pla in
t iff or a ben efit to t h e defen dan t .

Prom ises n ot bein g bin d in g of t h em selves , but on ly beca use of

t h e det r im en t or debt for wh ich t h ey were given , a n eed w a s

n a tura lly felt for a sin gle word to express t h e add it ion a l a nd essen

t ia l requ isite of a l l pa rol con t racts . N0 word w a s so a pt for t h e

purpose a s t h e word con sidera t ion .

” Soon a fter t h e reign of Hen ry
VI I I , if n ot ea r l ier , it becam e t h e pra ct ice , in plead in g , to lay a ll

a ssumpsits a s m ade in can sidera tian e of t h e detr im en t or debt .

An d t h esewords becam e th e pecu l ia r m a rk of t h e tech n ica l a ct ion of

a ssumpsit, a s d ist in guish ed from oth er a ct ion s on t h e ca se aga in st
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(b) Express Trusts

LANGDELL ,
BR IEF SURVE Y OF EQUITY JUR ISDICT ION , 2 , 7 , 1 1

— 13.

Obl iga t ion s a re eit h er person a l or rea l , a ccord in g a s t h e du ty is
im posed upon a person or a th in g . An obl iga t ion m ay be im posed
upon a person or a th ing . An obliga t ion m ay be im posed upon a

person eith er by h is ow n a ct , n am ely , by a con t ra ct , or by a ct o f

la w .

An obl iga t ion m ay be im posed upon a th in g eith er by t h e wil l of
its own er , m a n ifested by such a ct or a cts a s t h e pa rt icu la r system
of la w requires , or by a ct of la w . I t is in such ob l iga t ion s t h a t t h ose
r igh ts of property origin a te wh ich a re ca lled r igh t s in th e property
of a n oth er — j ura in re a lien a . In sta n ces of rea l ob l iga t ion s wil l be
found in servitudes or ea sem en ts , in wh ich t h e la w rega rds t h e ser

vien t ten em en t a s owin g th e service ; a lso in th e Rom a n pign us a nd
hypoth eca , in wh ich t h e res, pign ora ted or h ypot h eca ted to secure

t h e paym en t of a debt , w a s rega rded a s a surety for t h e debt .

Th e pign us h a s been adopted in to our la w un der t h e n am e o f pa w n
or pledge. Th e h ypoth eca h a s been rejected by our comm on la w ,

th ough it h a s been adopted by t h e adm ira lty la w . A l ien is an o th er

in stan ce of a rea l obl iga t ion in our la w , t h e very words
“
l ien "a nd

“
ob liga t ion ,

”
h avin g t h e sam e m ean in g a n d t h e sam e der iva t ion .

A fam ilia r in sta n ce o f a rea l obliga t ion crea ted by la w wil l be found
in th e l ien of a judgm en t or recogn iza n ce
Lega l person a l obl iga t ion s m ay be crea ted with out l im it a t ion ,

eith er in respect to t h e person s between Wh om , or t h e pu rposes for
wh ich , t h ey a re crea ted , provided th e la t ter be n ot i l lega l . Bu t it

is ot h erwise with equ it a ble ob liga t ion s ; for , a s t h eym ust be foun ded
or igin a l ly upon lega l r igh ts , so t h ey ca n be im posed o r igin a l ly on ly
upon person s in wh om lega l righ ts a re vested , a n d on ly in respect
of such lega l r igh ts ; i . e. , on ly for t h e purpose o f im posin g upon
t h e obl igors in favor of t h e obl igees som e duty in respect to such

lega l righ ts. But t h e origin a l crea t ion o f equ it a ble obl iga t ion s is
subject to st ill f iI rt h er l im ita t ion s , for it is n ot a ll lega l r igh ts t h a t
ca n be t h e subjects of equita ble obl iga t ion s . On ly th ose ca n be so

wh ich a re a l ien a ble in th eir n a ture . Of absolute r igh t s , t h erefore ,

n on e of th osewh ich a re person a l ca n ever be th e subject s of equ ita ble
obl iga t ion s , wh ile n ea rly a l l r igh ts wh ich con sist in own ersh ip ca n

be th e subjects o f such obl iga t ion s. Rela t ive r igh ts can gen era l ly
be th e subjects o f equita b le obl iga t ion s , bu t n ot a lways. For ex

am ple , som e r igh ts a risin g from rea l obl iga t ion s , a re in sepa ra bly
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a n n exed to th e own ersh ip of certa in la n d , a nd , th erefore , a re n ot

a l ien a ble by th em selves. So , a lso , som e r igh ts a rising from person a l
obl iga t ion s a re so purely person a l to t h e obl igee a s to be obviously
in a l ien a ble. I t ison ly n ecessa ry to m en t ion , a s a n extrem e ca se , t h e

righ t a r ising from a prom ise to m a rry .

How , th en , a re purely equ ita ble obl iga t ion s crea ted ? For t h e

m ost pa rt , eit h er by t h e a cts of t h ird person s or by equ ity a lone .

Bu t h ow ca n on e person im pose a n obl iga t ion upon a n o th er ? By

givin g property to t h e la t ter on t h e term s of h is a ssum ing a n ob l i

ga t ion in respect to it . At la w t h ere a re on ly tw o m ean s by wh ich
t h e object of t h e don or cou ld be a t a l l a ccom plish ed ,

con sisten t ly
wit h t h e en t ire own ersh ip o f t h e property pa ssin g to th e don ee ,

n am ely : first , by im posing a rea l obl iga t ion upon t h e property ;
secon d ly , by subject in g t h e t it le of t h e don ee to a condit ion sub

sequen t . Th e first of t h ese t h e la w does n ot perm it ; t h e secon d

is en t irely in adequa te . Equ ity , h owever , ca n secure m ost of t h e

objects o f th e don er , a nd yet avo id t h e m isch iefs o f rea l obl iga t ion s ,

by im posin g upon t h e don ee (and upon a ll person s to wh om t h e

property sh a l l a fterwa rds com e with out va lue or wit h n ot ice) a

person a l obl iga t ion with respect to t h e property ; a nd a ccord in gly
th is is wh a t equ ity does . I t is in t h is w a y th a t a l l t rusts a re crea ted ,

a nd a l l equ ita ble ch a rges m a de (i . e.
, equ it a ble h ypoth eca t ion s or

l ien s crea ted ) by testa tors in t h eir wil ls . I n
'

t h is w ay , a lso , m ost

t rusts a re crea ted by a cts in ter vivos , except in th ose ca ses in wh ich
t h e t rustee in curs a lega l a s wel l a s a n equ ita ble obl iga t ion . I n

sh ort , a s property is t h e subject of every equ ita ble obl iga t ion , so

th e own er of property is t h e on ly person wh ose a ct or a cts ca n be

t h e m ea n s of crea t in g a n obl iga t ion in respect to t h a t property .

Moreover , t h e own er o f property ca n crea te a n obl iga t ion in respec t
to it in on ly tw o wa ys : first , by in currin g t h e obl iga t ion h im self ,
in wh ich ca se h e comm on ly a lso in curs a lega l ob l iga t ion ; secondly ,

by im posing th e obl iga t ion upon som e t h ird person ; a nd t h is h e

does in th e w ay just expla in ed .

But suppose a person , to wh om property is given on th e term s

of h is in cur rin g a n equita ble obl iga t ion in respect to it , is unwil l in g
to in cur such obl iga t ion , sh a l l it be im posed upon h im a ga in st h is
wil l ? Certa in ly n ot , i f h e em ploys th e proper m ea n s for preven t ing
it ; but t h e on ly sure m ea n s of preven tin g it is by refusin g to a ccept

th e property , 12. e. , to becom e t h e own er o f it ; for n o person ca n be

com pel led to becom e t h e own er of property even by w a y of gi ft .
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If h e on ce a ccept t h e property , th e equitable obl iga t ion n ecessa r ily
a rises , a nd h e can get rid of t h e la t ter on ly by procuring some one

else to a ccept th e property with th e obl iga t ion ; a nd even t h is h e
can n ot do with out t h e san ct ion o f a court of equity .

An own er of property m ay , h owever , in cur a n equitable obl iga
t ion in respect t o it , founded upon h is ow n act a nd in ten t ion , a nd

yet m ake n o con tra ct , nor in cur a ny lega l obl iga t ion . For exam ple,
i f a n owner of property do an a ct with t h e in ten t ion of t ran sferr in g
th e property , but wh ich fa ils to a ccom pl ish its object because som e

ot h er a ct is om it ted to be don e wh ich th e la w m a kes necessa ry ,
equity will give eff ect to th e in ten t ion by im posing a n equita ble
obl iga t ion to do t h e furth er act w h ich is n ecessa ry to effect t h e
tra n sfer , provided a va luable con sidera t ion w a s pa id for t h e a ct

a lready don e , so th a t th e t ran sfer , wh en m ade , wil l be a t ra n sfer
for va lue , and n o t a volun t a ry 1 t ra n sfer . So , i f a n own er of prop
erty , t h in king t h a t h e h a s t h e power to h ypoth eca te it m erely by
decla ring h is w ill to t h a t eff ect , dec la re , for a va lua ble con sidera t ion ,

th a t such property sh a l l be a secur ity to a cred itor for t h e paym en t

of h is debt , t h ough h e wil l n ot crea te a lega l h ypo th eca t ion , n or

in cur a ny lega l obl iga t ion , yet h e will crea te a n equ ita ble h ypot h e
ca t ion or a n equ ita ble l ien ; 11. e. , equity will give effect to t h e imten
t ion by crea t in g a n equitable obl iga t ion to h old t h e property a s

if it w ere lega lly boun d for t h e paym en t of t h e debt . I n both th e

ca ses just put , equ ity proceeds upon th e prin ciple t h a t t h e a ct a lready
done would be eff ect ive for t h e a ccompl ishmen t of its object in th e

a bsen ce of any posit ive ru leof la w to th e con tra ry ; a nd in both ca ses
equ ity gives effect to th e in ten t ion with out any viola t ion of la w ; fo r ,

in t h e first ca se , equ ity com pels a perform an ce of every act wh ich t h e
la w requires, wh ile , in t h e second ca se, equity m erely crea tes a per
son a l obliga t ion wh ich viola tes n o la w , in l ieu of a rea l obliga t ion ,

wh ich t h e law refuses to crea te .

MAITLAND , EQUITY , 44—49, 53
— 56 , 1 15— 120.

I sh ould defin e a t rust in som e such w ay a s t h e fol lowing Wh en
a person h a s r igh ts wh ich h e is bound to exercise upon beh a lf of
an ot h er or for t h e a ccom pl ishm en t of som e pa rt icula r purpose h e
is sa id to h ave th ose r igh ts in trust for th a t ot h er or for t h a t purpose
a nd h e is ca l led a t rustee.

1 . Th e trustee is bound to use h is righ ts in a certa in w ay ,
bound

to use t h em for t h e benefit of a n oth er , or for t h e a ccom plish m en t

1 Th is is a tech n ica l lega l term , mea n ing for no equiva len t .
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a n obliga t ion to A ; h e is boun d with m ore or less r igor to keep th e
books sa fely a nd to return t h em to A . St i ll , w e do n ot , I t h in k ,
con ceive th a t B is boun d to use on A

’

s beh a l f t h e r igh ts th a t h e ,
B , h a s in t h e books . Such r igh ts a s B h a s in t h em h e h a s on h is

ow n beh a l f , a n d t h ose r igh ts h e m ay en joy a s seem s best to h im .

On t h e ot h er h a nd , S is m akin g a m a rr ia ge set t lem en t a n d th e

property t h a t h e is set t lin g in cludes a l ibra ry of books ; h e vests
t h e wh o le own ersh ip of t h ese books in T a nd T ’

w h o a re to perm it
S to en joy t h em dur in g h is l ife a nd t h en to perm it h is firstborn son

to en joy t h em and so fort h . Now h ere T a n d T
'
a re fu ll

own ers of t h e ch a ttels . S a n d th e ot h er cestut
’

que trusts h ave n o

r igh ts in t h e ch a t tels , but T a n d T
’
a re boun d to use t h eir r igh ts

a ccord in g to t h e words of
'

t h e set t lem en t , wordswh ich com pel t h em
to a l low S a nd th e ot h er cestui gue trusts to en joy t h ose t h in gs .

Th ere a re t w o tests wh ich wil l brin g out t h e d ist in ct ion . Th e on e

is a fforded by t h e la w of sa le , th e o th er by t h e crim in a l la w .

(a ) A is t h e ba ilor , B is t h e ba ilee of goods; B sel ls t h e goods

to X , t h e sa le n ot bein g a uth orized by t h e term s of t h e ba ilm en t a nd

n ot being m a de in m a rket overt o r wit h in t h e Fa ctor ’

s Act s. X ,

th ough h e purch a ses in good faith , a nd t h ough h e h a s n o n ot ice o f

A
’

s r igh ts , does n ot get a good t it le to th e goods. A ca n recover
t h em from h im ; i f h e converts t h em to h is use h e wrongs A . Wh y ?
Beca use h e bough t t h em from on e w h o w a s n ot own er o f t h em .

Turn to t h e oth er ca se . T is h o ld in g goods a s t rustee of S
’

s m a r

riage set t lem en t . I n brea ch of t rust
,
h e sel ls t h em to X ; X buys

in good fa ith a n d h a s n o n ot ice o f t h e t rust . X gets a good t it le t o
t h e goods ; T w a s t h e own er of t h e goods ; h e pa ssed h is r igh ts to
X ; X becam e t h e own er o f t h e goods a n d S h a s n o r igh t a ga in st X
for it is a n elem en ta ry ru le , to wh ich I m ust o ften refer h ere

a fter , t h a t t rust r igh ts ca n n ot be en forced a ga in st on e w h o h a s

a cqu ired lega l comm on la w ) own ersh ip bon a fide, for va lue ,

a nd wit h out n ot ice o f th e existen ce of th ose t rust r igh ts . Here you
see on e d iff eren ce between t h e ba i lee a n d t h e t rustee .

(b) Th en look a t t h e crim in a l la w . Even a ccord in g to our

m ed ieva l la w a ba ilee could be ca pa ble of t h e cr im e of la rceny .

I f , before t h e a ct o f t a kin g , h e h ad don e som e a ct wh ich , a s t h e

ph ra se wen t , determ in ed t h e ba ilm en t , if , for exam ple ,
th e ca r rier

broke bu lk a n d t h en took t h e goods th is w a s la rcen y . An d n ow - a

days , a s you kn ow , by virtue o f a st a tute , th e ba ilee can be gu ilty of

la rcen y
'

t h ough a pa rt from t h e a ct of conversion h e h a s done n o

a ct determ in in g t h e ba ilm en t . But to t h e trustee o f goods w h o
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m isappropria ted t h em , t h e comm on law o f crim e h ad n oth in g wh a t
ever to say . How could a court o f comm on la w h ave pun ish ed th e
trustee ? I t sa id t h a t h e w as th e own er O f th e goods , an d a m a n

can n ot stea l wh a t h e bot h own s a nd possesses. Not un t il 1857
did it becom e a crim e for t h e trustee to m isappropria te goods th a t
h e h eld in t rust a n d even n ow t h e cr im e t h a t h e comm its is n o t
larcen y a nd is n ot a felon y . A l l th is you m ay read a t la rge in

Steph en ’

s H istory of th e Crimina l La w . I refer to it m erely in order

to sh ow you th a t despite B la ckston e ’

s defin it ion O f a ba i lm en t

th ere is a grea t a nd a bid in g d ist in ct ion between a ba ilee of goods

a nd a t rue t rustee of goods . An d t h e d ifferen ce , I t h in k , is t h is
th e ba ilee t h ough h e h a s r igh t s in t h e t h in g

“
a specia l property

or
“
Specia l own ersh ip th ey a re som et im es ca l led — h a s n ot th e

ful l own ersh ip of th e th in g ;
“
t h e gen era l own ersh ip or

“
t h e gen

era l property” is in t h e ba ilor . On t h e oth er h a n d , th e t rustee is

th e own er , th e fu l l own er of t h e th in g , wh ile t h e cestui gue trust h a s

n o r igh ts in t h e t h in g . Th a t statem en t th a t cestui gue trust h a s n o

r igh ts in t h e t h in g m ay surprise you , but I sh a l l just i fy it h erea fter .

Th e specific m a rk O f t h e t rust is , I t h ink , t h a t t h e t rustee h a s

righ ts , wh ich r igh t s h e is boun d to exercise for t h e ben efit of th e

cestui que trust or for t h e a ccom plish m en t o f som e defin ite pur

pose .

Our n ext quest ion m ust be , How is a t rust crea ted ? An d h ere

w e com e upon a cla ssifica t ion O f t rusts wh ich turn s upon t h e m ode

by wh ich t h ey a re crea ted . Trust s a re crea ted (1 ) by th e a ct of a

pa rty , (2) by t h e Opera t ion of la w . I do n ot t h in k t h a t th ese

term s a re un except ion a ble , st il l t h ey a re wel l kn own a nd useful .

A furth er classifica t ion h a s been m ade :

By a ct of a pa rty

Trusts

By a ct O f t h e la w

Now ,
I sh ould say , t h a t t h e n orm a l mea n s by w h ich a person be

com es boun d by a t rust is a decla ra t ion m ade by h im by w ords or

im pl ied in h is conduct to t h e effect t h a t h e in tends to be so boun d .

As I h ave a lready h in ted t h is m orn in g , t h e crea t ion of a t rust m ay

be a perfect ly un ila tera l a ct t h ere m ay n ot be more th a n on e

pa rty to it a nd w e m ay fa i l to fin d in it a ny elem en t th a t cou ld

in t h e ordin a ry use of words be ca l led t rust or con fiden ce . I decla re
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m ysel f a t rustee of th is wa tch for my son w h o is in Ind ia . I f a fter
wa rds I sel l t h a t wa tch , a lth ough m y son h a s n ever h ea rd O f t h e

ben efit t h a t I h ad in tended for h im , I comm it a brea ch o f t rust a n d

my son h a s a n equ ita ble ca use of a ct ion aga in st m e .

But t h ough t h is be so , th e comm on est origin o f a t rust is a t ran s

a ct ion between tw o person s. Th is w e m ay for a wh ile t rea t a s

typica l . Here S conveys lan d , or mova ble goods, or con sols , or a
debt , to T upon a t rust , a nd T con sen ts to execute t h a t t rust . We

h ave h ere a n agreem en t between S a nd T , a n d sin ce t h a t a greem en t

is a bin ding on e sin ce it ca n be en forced by t h a t pa rt o f our la w
wh ich is ca l led equ ity , w e wel l m igh t say t h a t t h ere is a con t ra ct

between S a n d T . Indeed I th in k it im possible so to defin e a con

t ra ct t h a t t h e defin it ion sh a ll n ot cover a t lea st th ree qua rters of

a l l t rusts t h a t a re crea ted . For my ow n pa rt , I t h in k t h a t w e

ough t to con fess t h a t w e ca n n ot defin e eith er a greem en t or con

t ra ct wit h out in clud in g t h e grea t m a jority O f t rusts , a n d t h a t t h e

rea son s w h y w e st il l t rea t t h e la w o f t rust s a s som et h in g a pa rt
from t h e la w of con tra ct a re rea son s wh ich ca n be given on ly by a

h istorica l sta tem en t . Trusts fel l under th e equ it a ble jurisd ict ion
o f t h e Court o f Ch a n cery a n d for t h a t very rea son t h e Courts O f

La w d id n ot en force t h em . Just n ow a nd a ga in t h ey t h rea ten ed
to give a n a ct ion for d am ages a ga in st t h e defa ult in g t rustee

but t h ey soon a ba ndon ed t h is a t tem pt to in va de a provin ce wh ich
equ ity h ad m ade its ow n . Th erefore , for a very lon g t im e to com e ,

I t h in k t h a t w e sh a l l go on t rea t in g t h e la w of t rusts a s som et h in g
d ist inct from t h e la w of con tra ct s —

w e sh a l l fin d t h e form er in

on e set o f books , th e la t ter in a n oth er set . On ly let us see t h a t in

t h e comm on ca se a t rust origin a tes in wh a t w e ca n n ot but ca l l a n

a greem en t . S t ra n sfers lan d or goods or debts to T upon a t rust ;

T prom ises , expressly or by h is con duct , t h a t h e wil l be bound .

I f you p lea se you ca n a n a lyze th e t ra n sa ct ion in to a proposa l a n d
a n a cceptan ce Wi l l you h old t h is lan d , t h ese goods , in t rust for

m y wife a nd ch i ldren ? Yes , I wil l .
You wil l find it la id down a s a n elem en t a ry ru le th a t n o one ca n

be com pel led to underta ke a t rust . Un t il a m a n h a s a ccepted a

t rust h e is n ot a t rustee . You ,
with ou t m y kn owledge ,

convey
la nd un to a nd to th e use of m e a nd m y h eirs upon t rust for X .

Wh en I h ea r of th a t conveyan ce I can ren oun ce t h e r igh ts a nd th e
dut ies t h a t you h ave a t tem pted to ca st upon m e . I f I am pruden t
I sh a l l very likely execute a deed sayin g th a t I ren oun ce t h e esta te ;
but n ow -a —days it is clea r th a t even a freeh old esta te (t h ere used to
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but a lso to perform h is duty Specifica l ly on pa in o f go in g to pr ison .

An yh ow a cestui gue use or cestui gue trust n ever got a n a ct ion a t

comm on la w aga in st h is t rustee ; but a l l t h e sam e it seem s ut terly
impossible for us to fram e a ny defin it ion of a con tra ct wh ich sh a l l

n ot in clude t h e a cts by wh ich n in ety-n in e out of every h undred
trusts a re crea ted , un less w e h ave recourse to th e exped ien t o f add
in g to our defin it ion of con tra ct a n ote to th e effect th a t t h e crea
t ion of a trust is to be excluded . Th is is excel len t ly expla in ed
by Sir Freder ick Po l lock . We a re , a s I th in k , obl iged to say th a t

th ough our defin it ion of con t ra ct wil l in clude a lm ost every a ct

crea t in g a t rust , yet for h istor ica l rea son s wh ich st i l l h ave a n im por
tan t in fluen ce on t h e wh ole sch em e o f our exist in g la w , t rust s a re

n ot brough t wit h in a l l , or even perh a ps t h e la rger pa rt , of t h e

grea t pr in ciples wh ich form t h e La w o f Con t ra ct , but h ave ru les of

th eir ow n . Th us , to give on e exam ple , th ough a s I h ave just sa id
n in ety-n in e out of a h un dred t rusts begin in a t ra n sa ct ion wh ich
m ust fa l l with in ou r defin it ion of a n a greem en t , th e h un dredth will
n ot ; for I ca n m a ke m ysel f a t rustee for a person , a n d so crea te a

trust , wit h out h is kn ow in g a nyt h in g a bout it , by a decla ra t ion
t h a t I h o ld lan ds or goods in trust for h im . Cert a in ly , a s a m a t ter

of con ven ien ce , it seem s desira ble to keep t h e La w o f T rust a pa rt
from th e La w of Con t ract , th ough a s a m a t ter o f pr in ciple it is
n ecessa ry to see , a s w e sh a ll see h erea fter , th a t t h ere a re im por ta n t
a n a log ies between th e t w o .

However our presen t poin t m ust be th a t th e La w of Trust s
(form erly uses) begin s wit h t h is , a person w h o h a s un derta ken a

t rust is boun d to fu lfil it . We h ave n o d ifficulty in find in g a ground
for t h is t h e trustee , t h e feoffee to uses , is boun d because h e h a s
boun d h im self . Th is is t h e o rigin a l n ot ion . Th e r igh t O f cestui

gue trust is th e ben efit of a n obl iga t ion . Th is is h ow Coke under

stood t h e m a t ter .

“
An use is a t rust or con fiden ce reposed in some

ot h er , w h ich is n ot issu ing out of t h e la n d , but a s a t h in g col la tera l
a n n exed in privity to t h e est a te o f th e land , a n d to t h e person
touch in g th e la nd cestui gue use h ad n eith er j us in re n or

j us a d rem , but on ly a con fiden ce a n d t rust .

”

(Co . Lit . 272 b .)
But i f th is be so , w h y is it t h a t t h e r igh ts o f cestui gue trust com e

to look so very l ike rea l propr iet a ry r igh t s , so l ike own ersh ip
, so

th a t w e can h a bitua l ly spea k a nd th in k of h im a s th e own er of

la n ds a n d goods? Pa rt of th e a n swer h a s a lready been given .

As rega rds (if I m ay be a l lowed t h e ph ra se) t h eir in tern a l ch a ra cter
th ese equ ita ble righ ts a re t rea ted a s a n a logous to lega l r igh t s in
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la nds or goods I m ean a s rega rds dura t ion , tran sm ission , a l ien a
t ion . But t h e wh ole a n swer h a s not yet been given . We a re

exam in in g t h e extern a l side o f th ese righ ts, a sking aga in st wh om
th ey a re good , and w e sh a l l find th a t even wh en exam ined from t h is
po in t o f view t h ey a re like , m islea d in gly like, j ura in rem .

I n th is developmen t w e m ay tra ce severa l logica l stages :

(i) Th e first is rea ch ed wh en th e cestui gue trust h a s a rem edy
a ga in st t h e person w h o h a s un dert a ken to h old la nd or goods on

t rust for h im .

(ii) A second step is ea sy . Th e use or trust can be en forced
aga in st th ose w h o come to th e la nd or goods by in h erit a n ce or

succession from th e origin a l t rustee , a ga in st h is h eir , h is executors
or a dm in istra tors , aga in st t h e trustee

’

s doweress. Such person s
m ay be rega rded a s susta in in g wh ol ly or part ia lly th e person a of

t h e orig in a l trustee a nd bein g bound by h is obl iga t ions a s rega rds

th e proprieta ry r igh ts to wh ich t h ey h ave succeeded .

(iii) A th ird step is to en force t h e t rust a ga in st th e t rustee
’

s

cred itors e.g. , a ga in st t h e trustee
’

s cred itor w h o h a s t a ken t h e

la n d by elegit. Th ere seem s to h ave been a good dea l o f d ifficu l ty
a bout t h is step — m ore t h a n w e m igh t h ave supposed — a nd it

w a s n ot t aken fin a l ly un t il a fter th e Restora t ion in 1660 . Just
a t th e sam e t im e th e Court of Ch a n cery w as begin n ing to in sist
th a t th e cestui gue trust

’

s cred itors cou ld a tta ck h is equita ble r igh ts.

However it becam e wel l esta b l ish ed t h a t th ese r igh ts were good
a ga in st t h e cred itors of th e trustee .

(iv) Wh a t sh a l l w e say of t h e t rustee
’

s donee, of on e to wh om
th e t rustee h a s given th e t h in g with out va lua ble con sidera t ion ?
He h a s n ot en tered in to a ny con tra ct with cestui gue trust or in to

a n yt h in g a t a l l like a con tra ct ; h e m ay be ut terly ign ora n t o f t h e
t rust . Nevert h eless t h is step w a s t aken , and a s it seem s a t a n

ea rly per iod . Th e r igh t of cestui que trust w as en forced a ga in st
a n y person w h o cam e to th e th ing t h rough or un der t h e t rustee

a s a volun teer i .e. ,
with out va lua ble con sidera t ion , even t h ough

h e h ad n o n ot ice of th e trust . We see t h e cestui que trust
’

s r igh t
begin n in g to look

“
rea l .”

(v) A fift h step w as t aken a n d th is a lso a t a n ea rly t im e. Th e

trust w a s en forced even aga in st one w h o purch a sed t h e th ing
from t h e t rustee, i f h e a t th e t im e of t h e conveyan ce knew of t h e

trust . Wh a t is th e groun d for th is? Th e old books a re clea r a bout
it , t h e ground is fraud or someth ing a kin to fraud . I t is un con

scien t ious aga in st con sc ien ce
”

to buy wh a t you kn ow to be
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h eld on trust for an oth er . Th e purch a ser in such a ca se is , w e m ay

wel l say ,
l ia ble ex delicto vel gua si . He h a s don e wh a t is wron g ;

h a s been guilty of fra ud , or som eth ing very l ike fra ud .

(vi) Havin g t aken th is step , a n oth er is in evitable . I f w e stop
h ere ,

purch a sers wil l t ake ca re n ot to know of t h e trust . To use a

ph ra se used in t h e o ld reports, th ey wil l sh ut t h eir eyes. Th e

trust m ust be en forced a ga in st t h ose w h o would h ave kn own of

th e t rust h ad th ey beh aved a s pruden t purch a sers beh ave. Th us ,
to use t h e term wh ich Ho lm es h as m ade fam il ia r , a n object ive stan d
a rd is set up , a stan da rd of d il igen ce . I t is n ot en ough th a t you

sh ould be h on est , it is required o f you t h a t you sh ould a lso be

d il igen t . To describe t h is standa rd wil l be m y object in a n oth er

lecture. Here it m ust be en ough t h a t it w a s a n d is a h igh st an da rd
— t h e conduct of a pruden t purch a ser a ccord in g to t h e est im a te of

equ i ty judges. I f a purch a ser fa iled to a t ta in th is sta n da rd , to

m a ke a l l such invest iga t ion s of h is ven dor ’

s t it le a s a pruden t
pu rch a ser would h ave m ade , h e w a s trea ted a s h avin g n ot ice , h e

w a s a ffected wit h n ot ice , o f a l l equ it able r igh ts of wh ich h e wou ld
h ave h ad kn owledge h ad h e m ade such invest iga t ion s : o f such
r igh ts h e h ad

“ im pl ied n ot ice , or
“
con struct ive n ot ice.

” We a rr ive
th en a t t h is result , equ itable r igh t s wil l h old good even a ga in st
one w h o h a s com e to t h e lega l own ersh ip by purch a se for va lue ,

if
wh en h e obt a in ed t h e lega l own ersh ip h e h ad n ot ice express or

con struct ive of t h ose righ ts.

But h ere a l im it w a s rea ch ed . Aga in st a person w h o a cqu ires
a lega i r igh t bon a fide, forva lue ,with out n ot ice express or con st ruct ive
of t h e existen ce of equ ita ble r igh ts t h ose r igh ts a re of n o ava il .
How cou ld it be oth erwise ? A purch a ser in good fa it h h a s Ob

ta in ed a lega l righ t . I n a court of la w th a t righ t is h is : t h e la w o f th e

lan d gives it h im . On wh a t groun d of equ ity a re you go ing to t a ke
it from h im ? He h a s n ot h im sel f un dert a ken a ny obl iga t ion , h e

h a s n ot succeeded by volun t a ry (gra tu itous) t it le to a ny obl iga t ion ,

h e h a s don e n o wrong , h e h as a cted h on est ly an d wit h d il igen ce .

Equity ca n n ot touch h im , beca use , to use t h e O ld ph rase , h is con

scien ce is un a ffected by t h e t rust .

Th e result to wh ich w e h ave a t ta in ed m igh t t h en , a s it would
seem , be sta ted in on e of tw o a ltern a t ive ways.

( 1 ) Cestui gue trust h a s r igh ts en forcea ble aga in st a ny person w h o

h a s undertaken t h e t rust , a ga in st a l l w h o cla im t h rough or un der

h im a s vo lun teers (h-eirs , devisees, person a l represen ta t ives , don ees)
a ga in st h is cred itors , a nd aga in st t h ose w h o a cqu ire th e t h in g
with n o t ice a ctua l or con st ruct ive of t h e t rust .
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t h e publ ic good ; a nd it h a s been reluctan t ly a dm it ted t h a t St a te
con t ro l is aga in n ecessa ry over such l in es o f in dust ry a s a re a ff ected
with a publ ic in terest . Th us with va rying im port a n ce ,

t h e dis

t in ct ion between th e pub l ic ca l l in gs a n d th e pr iva te ca l l in gs h as
been presen t in our la w from th e ea r l iest t im es to t h e presen t day .

Th e comm on la w requirin g publ ic service from t h ose w h o profess

a publ ic ca l l in g h a s been ready to dea l with every publ ic em ploy
m en t a t t h e in st a n t o f its recogn it ion a s such , for t h e protec tion of

t h e wh o le people so fa r a s it w a s gen era l ly felt t h a t such protect ion

w a s n ecessa ry .

Sec . 331 . Na tu re of th e publ ic duty . Th e fun dam en t a l

fa ct in publ ic em ploym en t is t h e public duty wh ich results in a l l

ca ses from publ ic profession of a publ ic ca ll in g . I t is som ewh a t
d ifficu lt to pla ce t h is except ion a l du ty in our lega l system .

‘

I t is

l ike t h e con t ra ctua l Obl iga t ion in t h a t it is a n a ffirm a t ive duty to
a ct for a certa in person ; but it is d ifferen t in t h a t it does n ot depen d
upon a ssen t of t h e pa rty ch a rged . I t is l ike t h e obl iga t ion in tort

in t h a t it is im posed by la w ; but it is n ot im posed upon a nyon e
aga in st h is wil l a s is t h e obl iga t ion in t ort . I n on e sen se t h e obl i

ga t ion to serve th e pub lic is volun ta r ily a ssum ed ; a n d t h erein th e

publ ic duty to a ct d iffers from th e typica l duty not to comm it a tort ,
wh ich each person wit h out h is ever bein g con su lted owes to a l l t h e

wor ld . And yet on ce t h is obl iga t ion is est a bl ish ed by h is un der

ta kin g , h is duty exten ds to a ll wit h in th e pro fession , h owever
unwil l in g h e m ay be in a pa rt icu la r ca se to render service . Publ ic
duty is in th is sen se im posed by la w upon t h ose w h o put t h em selves
in to publ ic service ; an d t h erein very pla in ly t h e situa t ion d iffers
from th e typica l con t ra ctua l duty wh ich on e owes on ly in pa rt ie
u la r ca ses to th e person s wit h wh om h e h a s volun ta ri ly n egot ia ted
a previous a greem en t . I f on e m ay t h us em ploy t h e t w o t rad it ion a l
ph ra ses, t h e duty is a bsolu te ra t h er th a n rela t ive. For it is a duty
im posed by la w rega rd less of d issen t in pa rt icula r in st an ces , n ot
on e for wh ich th e a ctua l a ssen t o f t h e person obl iged is n ecessa ry
in every case. And yet it must be obvious t h a t in publ ic obl iga t ion
w e h ave an in term ed ia te ca se in m an y respects. I t is l ike a st a tus

wh ich on e is under n o obl iga t ion to en ter , except by h is ow n free
wil l ; but , on ce h aving comm itted h im sel f to it , th e dut ies pert a in ing
to t h a t sta tus a re devolved upon h im by Opera t ion of la w rega rd less

of h is ow n wish es. However , h e is comm it ted to it n o furth er th an
th e pecul ia r law govern ing th e situa t ion requ ires.
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Sec . 332 . Obl iga t ion s o f t h e subsequen t rela t ion sh ip . Th is
a rgum en t m ay be ca rried st il l furth er ; even a fter a rela t ion sh ip
h as been esta blish ed between th e proprietor and th e pa t ron by
a ppl ica t ion and a ccepta n ce , it st i l l rem a in s gen era l ly true th a t th e
result ing obliga t ion sa re im posed by la w a s t h e n ecessary con sequen ce
of th e underta king. Th ere is n o a ctua l con tract involved , a l th ough

th ere is a con sen sua l a rra n gem en t in t h e sen se th a t th e con sen t of
th e proprietor a s well a s th a t of t h e pa t ron is n eeded to crea te it .
I n t h is view of th e duty , it is d iffi cu lt to pla ce it in our la w . I t is

not exact ly a bsolute, beca use it does n ot exist un less it is a ssumed ;
but certa in ly it is n ot rela t ive a fter it is on ce assum ed . Th is sit

n a t ion is n ot with out a n a log ies in our la w . I f a comm on ca rrier is
un der specia l obl iga t ion beca use h e a ssum es a s such , so is a pr iva te
ba ilee governed by t h e la w a ppert a in in g to h is posit ion a s such .

I f a publ ic servan t is bound to pecul ia r respon sibil it ies by rea son

of h is sta tus, a pr iva te a gen t is sim ila rly bound by specia l law .

I n a ll cases of th is sort t h e a ct ion a ga in st t h e person w h o h a s n ot

a cted towa rd th e person en t it led t o h is rega rd in a ccorda n ce with
th e Obl iga t ion of h is sta tus is rea l ly ex delicta ra th er. th an ex con tra ctu .

Sec . 333 . Th e or igin a l Obl iga t ion is sui gen eris. Th e truth

of th e m a tter is th a t t h e obl iga t ion rest in g upon on e w h o h as

underta ken th e performa n ce of a publ ic du ty is sui gen eris. I t

cann ot be forced in to th e typica l form s Of a ct ion with out a rtificia lity ,

a s experien ce h a s sh own . Wh en t h e wrong com pla in ed of is th e

refusa l of th e proprietor of t h e busin ess to ren der th e service re

quested , t h e appl ican t m ay indeed fram e a proper a ct ion on th e

ca se set t ing fort h th e n a ture of th e defendan t ’

s busin ess a nd h is

profession of it , and sh owin g h ow h e h im sel f is en t it led to dem an d
th e service, h aving com pl ied w ith a l l cond it ion s preceden t . Th e

ch a ra cter of th is a ct ion is wel l descr ibed by Ch ief Just ice Biddle in
th e leading American case.

“
Th is a ct ion is brough t aga in st a ra il

road com pan y th a t h as becom e a comm on ca rrier , a s is a lleged , by
h old ing itself before th e publ ic a s such , a nd t h us h as undertaken
t h e gen era l publ ic duty of ca rrying goods for a l l person s w h o m ay

a pply , a nd n ecessa rily th ereby h as in curred th e l iability in ciden t
to a brea ch Of such gen era l publ ic duty , to a l l person s in jured th ereby
with ou t a ny specia l con tra ct in th e g iven ca se. Th e case, th erefore,
m ust be governed by th e gen era l la w regula t ing t h e remedy for
a brea ch of a public duty .

”

Sec . 334. Na ture of th e obl iga t ion a fter a cceptan ce . Wh en ,

h owever , th e wrong com pla in ed o f is som e default of th e proprietor
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o f t h e busin ess in t h e perform a n ce o f a servicewh ich is being rendered
by virtue of h is a ccept an ce o f th e a pp l ica t ion of t h e pa tron , t h e

situa t ion is m ade d ifficu lt by th e comm on pra ct ice of perm it t in g t h e
custom er in such a ca se to m a ke t h is brea ch t h e ba sis o f eit h er a n
a ct ion on t h e ca se for tort or a n a ct ion in a ssumpsit a ppa ren t ly l ike
t h a t for brea ch of con t ra ct . Even in th is ca se it is proba b le t h a t
t h e con tra ct form da tes ba ck to th a t ea rly a ssumpsit a ga in st t h ose
w h o undert ake t h e perform an ce of a pub l ic duty , wh ich lon g a n te
d a tes t h ea ct ion of a ssumpsit for t h e en forcem en t of a pr iva te ba rga in .

I n on e of th e lead ing En gl ish ca ses wh ere t h e a ct ion w a s for defa u lt
in service a lready begun , Ch ief Just ice Da l les sa id “

Th e a ct ion
is on t h e ca se , aga in st a comm on ca rrier , upon wh om a duty is

im posed by th e custom of th e rea lm , or in oth er words , by th e

comm on la w , to convey a n d ca rry t h eir goods a nd pa ssen gers sa fely
a nd securely , so th a t by t h eir n egl igen ce or fa u lt n o in jury h a ppen s.

A brea ch of t h is duty is a brea ch of t h e la w , a n d for t h is brea ch
a n a ct ion lies, foun ded on t h e comm on la w , wh ich a ct ion wa n ts n ot
t h e a id o f a con tra ct to support it .

”

3. OBLIGAT IONS ARISING FROM FIDUCIARY

RELAT IONS

WOOD v. ROWCLIF FE ,
I N CHANCE RY , 1847 (2 Ph i l .

Th e Lord Ch an cellor sa id Th e ca ses wh ich h ave been referred
to , a re n ot t h e on ly cla ss of ca ses in wh ich t h is Court wil l en tert a in
a suit for del ivery up o f specific ch a t tels. For , wh ere a fiducia ry
rela t ion S libsists between t h e pa rt ies, wh eth er it be t h e ca se o f a n

agen t or a trustee , or a broker , or wh et h er t h e subject -m a t ter be

stock , or ca rgoes , or ch a t tels of wh a tever descr ipt ion , t h e Court
wil l in terfere to preven t a sa le , eit h er by t h e pa rty en t rusted wit h
t h e goods , or by a person cla im ing un der h im , t h rough a n a l leged

a buse of power . I n t h is ca se t h ere is grea t rea son to bel ieve
th a t El iza bet h Wrigh t n ever h ad a ny r igh t to t h e goods except a s t h e
pla in t iff ’s agen t , for sh e h a s d iscla im ed a l l in terest in t h em by h er
a n swer , a nd th ere is n ot h in g to sh ew h ow sh e h ad a cqu ired a ny

property in t h em . But , says Rowcl iff e ,
I purch a sed under circum

st an cesWh ich give m e a lega l r igh t to t h e goods. I f t h a t be so , t h e

equity o f th e pla in t iff wil l be in tercepted by a pr ior lega l r igh t .

I n such a case t h is Court begin s by put t ing t h e m a t ter in to a

course of invest iga t ion to a scert a in t h a t lega l r igh t . Th a t is wh a t
th e Vice-Ch an cel lor h a s don e . An d in th a t respect I see n o ground

for im pea ch ing t h e decree .
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o f kn ow ledge with respect to t h e subject -m a tter wh ich wil l resu lt
in t h e t ran sa ct ion bein g set a side i f it does n ot turn out , a fter jea lous
scrut iny , to h ave been rea son a ble , fa ir a nd just .

4 . OBLIGAT IONS ARISING FROM UNJUST

ENRICHMENT

MOSE S v. MA CF E RLAN ,
KING ’

S BE NCH , 1760 (2 Burr .

Act ion of I n debita tus A ssumpsit for Mon ey h a d a n d received to

th e Pla in t iff ’s Use.

Lord Ma n sfield : Th is kin d o f equ it a ble a ct ion to recover back
money wh ich ough t n ot in just ice to be kept , is very ben eficia l ,
a nd t h erefore m uch en coura ged . I t l ies on ly for m on ey wh ich , ex

a equo et bon o , t h e defenda n t ough t to refund : it does n ot lie for

m on ey pa id by t h e pla in t iff , wh ich is Cla im ed of h im a s paya b le
in po in t o f h on or a nd h on esty , a lt h ough it cou ld n ot h a ve been
recovered from h im by a n y course O f la w , a s in paym en t of a debt
ba rred by t h e” sta tute of l im ita t ion s , or con t ra cted dur in g h is in
fa n cy , or to t h e exten t of pr in cipa l a n d lega l in terest upon a usurious
con t ra ct , or for m on ey fa ir ly lost a t play ; beca use in all t h ese ca ses

t h e defenda n t m ay ret a in it wit h a sa fe con sc ien ce , t h ough by
posit ive la w h e w a s ba rred from recover in g . But it l ies for m on ey
pa id by m ist ake , or upon a con sidera t ion wh ich h a ppen s to fa il ,
or for m on ey got t h rough im posit ion (express or im pl ied ) , or ex

tort ion , or Oppression , or a n un due a dvan ta ge t a ken of t h e pla in t iff ’ S
Situa t ion , con tra ry to lawsm ade for t h e protect ion of person s un der
t h ose circum st an ces.

I n on e word , th e gist of t h is kin d o f a ct ion is , t h a t t h e defen da n t ,
upon t h e circum sta n ces of t h e ca se , is obl iged by t h e t ies of n a tu ra l
just ice a nd equity to refun d t h e m on ey .

Th erefore w e a re a l l of us of Opin ion , Th a t t h e pla in t iff m igh t
elect to wa ive a ny dem a nd upon t h e foot of t h e in dem n ity , for

t h e costs h e h ad been put t o ; a n d br in g t h is a ct ion to recover t h e
6 wh ich t h e defenda n t got a n d kept from h im in iqu itously .

MAITLAND , EQUITY , 82— 85 .

2 . We turn n ow to Con st ruct ive t rusts . Un der t h is h ead Mr .

Lewin t rea ts o f but on e gra nd rule . I t is t h is : th a t wh erever a

person cloth ed with a fiducia ry ch a ra cter ga ins som e person a l
a dva n tage by ava i l ing h im self of h is S itua t ion a s a t rustee , h e

becom es a t rustee of t h e advan t age so ga in ed . T h e comm on
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illustra t ion of t h is is t h e ren ewa l by a t rustee of a lease th a t h e h olds
on t rust . A lea seh older , in t h e lead ing ca se K eech v . Sa ndf ord ,

Wh ite a n d Tudor , Vol . I I . 693 (7t h bequea t h ed a lea seh o ld

to a trustee for a n in fa n t . Th e lea se w a s run n in g out . Th e t rustee ,

do ing h is duty , a sked t h a t it m igh t be ren ewed ; th is appl ica t ion
w a s refused ; t h e la n d lo rd did n ot wan t a n in fa n t ten a n t . Th e

trustee th en obt a in ed a n ew lea se in h is ow n n am e . I t w a s h eld

th a t t h is n ew lea se m ust be h eld upon t rust for th e in fa n t . Lord
Kin g sa id ,

"I very wel l see t h a t i f a trustee on th e refusa l to
renew m igh t h ave a lea se to h im self , few t rust esta tes wou ld be
ren ewed to a cestui gue use. Th is m ay seem h a rd t h a t th e t rustee

is th e on ly person of a l l m a n kin d w h o m igh t n ot h ave th e lea se ; but
it is very proper th a t th e ru le Sh ou ld be str ict ly pursued a n d n ot in

th e lea st relaxed . You see h ow
.

fa r th e doct r in e goes . Th e la n d

lord w a s un der n o duty to ren ew t h is lea se a n d n eith er th e t rus
tee n or h is cestui gue trust h ad an y r igh t to dem and its ren ewa l
but a n o ld ten a n t h a s , i f I m ay so Spea k , a sort o f goodwil l wi th
h is la n d lord . I f a t rustee h a s t h is a dva n tage , even th ough th e

trust does n ot bin d h im to use it , st i ll i f h e does use it h e m ust

use it for h is cestui que trust a nd n ot for h im self . But th ough th is
is a good il lustra t ion o f t h e ru le , you m ust n ot suppose t h a t it rela tes
on ly to t h e ren ewa l o f lea seh olds fa r from it , if by rea son of h is

posit ion t h a t trustee a cqu ires a n y adva n tage o f a va lua ble kind ,

h e m ust h o ld it upon t rust , h e is con struct ively a t rustee of it .

Th e rule in cludes person s w h o a re n ot trustees properly so ca l led ,

but a l l th ose w h o sta nd in wh a t is ca l led a fiduc ia ry posit ion . My
lan d agen t , for in sta n ce , is n ot a trustee for m e , for h e h olds n o

r igh ts , n o property , upon t rust for m e ; but i f h e t a kes a dva n ta ge
of h is posit ion a s m y a gen t to get som e ben efit from a t h ird person ,

th en h e is a t rustee o f th a t ben efit for m e . I am n ot h ere speakin g
of ca ses of d ish on esty wh ich m a y com e with in t h e cogn izan ce even
of a court of la w a n d g ive r ise to a n act ion of fra ud but it is a

gen era l pr in ciple of equ ity t h a t i f an agen t a cqu ire a ny pecun ia ry
adva n tage to h im self from th ird pa rt ies by m ea n s of h is fiducia ry
ch a ra cter , h e is a ccoun ta ble to h is em ployer a s a trustee for t h e
profit th a t h e h a s m ade .

But th e doct rin e of con st ruct ive t rusts is rea lly a very wide on e.

I t con stan t ly opera tes in ca ses wh ich w e a re a pt to th in k of a s

bein g oth erwise expla in ed . Put th is ca se T h olds land in fee

simple upon t rust for S in fee sim ple ; T in brea ch of trust sel ls an d
con veys th e land to X ; X a t t h e t ime of th e sa le knew of th e trust .
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Now of course w e h old th a t S
’

s r igh ts a s cestui gue trust h ave n ot
been dest royed by t h is sa le a n d con veya n ce th ey a re va l id
aga in st X . But w h y ? You m ay perh aps say beca use S w as in

equ ity th e own er , ten an t in fee sim ple , of t h e lan d . T h a t is on e w ay

of put t in g it , but a s w e Sh a l l see h erea fter a som ewh a t da n gerous
w ay , for it m ay suggest th a t S

’

s equ it able r igh t s a re r igh ts in rem ,

righ ts wh ich ca n n ot possibly be destroyed by a ny dea l ing th a t t a kes
pla ce between T an d oth er person s. Th e m ore cor rect a n d th e sa fer
w ay of sta t in g t h e m a tter is t h a t X , h avin g bough t a n d obt a in ed
a conveyan ce of th e subject -m a t ter of th e t rust , kn owin g th a t th e
t rust exists , ism ade a t rustee for S . Th e resu lt wou ld h ave been t h e
sam e i f X , th ough h e did n ot a ctua l ly kn ow o f t h e t rust for S , ough t ,

in t h e opin ion of a court O f equity , to h ave kn own a bout it ; in
t h is ca se a lso X

, t h ough h e obta in s t h e lega l esta te by con veyan ce
from T

,
becom es a trustee for S . I n th e ca ses th a t I h ave just

put , X does n ot con sen t to becom e a t rustee for S ; on t h e con t ra ry
h is h Ope h a s been th a t h e wi l l be a l lowed to en joy a s ben eficia l
own er t h e la nd t h a t h e h a s purch a sed from T . I f t h en h e is m a de

a t rustee t h is is n ot beca use h e h a s a greed or con sen ted to becom e

on e , but t h e resu lt is produced by som e ru le o f equ ity wh ich ,

wi l l h e , n i ll h e , m a kes h im a t rustee .

Th e ru les of equ ity to wh ich I refer m igh t , I t h in k , be st a ted t h us

Any on e w h o com es to t h e lega l esta te or lega l own ersh ip a s t h e

represen ta t ive (h eir , devisee ,
executor or a dm in istra tor ) o f a

t rustee , or w h o com es to it by virtue of a vo lun ta ry gift m ade by a
t rustee , or w h o com es to it wit h n ot ice o f th e t rust , or w h o com es

to it in such C ircum st an ces th a t h e ough t to h ave h a d n ot ice of t h e

t rust , is a t rustee. I t is n ot usua l in such a ca se to ca l l t h e t rust a
con struct ive on e , st il l I wa n t you to see t h a t t h e m a n in quest ion

gets boun d by a t rust with out desirin g to becom e a t rustee a n d even
a lt h ough h e h a s every wish t o esca pe such a n Obl iga t ion . Put a

sim p le ca se : T is t rustee in fee S imple for A in fee S im ple ; T d ies ;
form er ly (a s I sh a l l expla in n ext t im e) th e lega l esta te wou ld h ave
descen ded to T

’

s h eirs or pa ssed un der h is wi l l to a devisee , n ow

a -days it wi l l pa ss to T ’

s executor or adm in istra tor , h is person a l
represen t a t ive . Now t h e person a l represen ta t ive , Q let us ca l l
h im , is undoubted ly bound by t h e t rust . Wh y so ? Beca use h e
h a s con sen ted to a ccept it . No , it is very possib le t h a t wh en h e
proved T ’

s wil l or took out letters o f a dm in istra t ion to T
’

s esta te

h e kn ew a bso lutely n oth in g of th e trust . St il l h e is boun d by it .

Wh y is h e bound ? Because h e com es to it a s th e trustee
’

s repre

sen ta t ive .
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BLACKSTONE , COMME NTAR IE S , I I , 468 .

I n th e first pla ce , th en , th e payee , or person to wh om or wh ose
order such bill o f exch a n ge or prom issory n ote is paya ble , m ay by
en dorsem en t , or writ in g h is n am e in dorso, or on th e ba ck of it ,

assign over h is wh ole property to th e bea rer , or else to a n oth er

person by n am e , eith er of wh om is th en ca l led th e endorsee ; a nd

h e m a y a ssign th e sam e to a n oth er , a n d so on in infin itum . An d a

prom issory n ote , payable to A or bea rer , is n egot ia ble by a n y bea rer
of it .

NEGOT IABLE INSTRUME NTS LAW, 51 , 52.

Sec . 51 . Th e h older of a n egot ia ble in strum en t m ay sue t h ereon

in h is ow n n am e ; a n d paym en t to h im in due course d isch a rges t h e
in st rum en t .

Sec . 52 . A h o lder in due course is a h older w h o h a s t a ken t h e

in st rum en t under th e fo l lowin g con d it ion s :
1 . Th a t it is com plete a nd regula r upon its fa ce ;
2. Th a t h e becam e t h e h o lder of it before it w a s overdue , a n d

with out n ot ice th a t it h ad been previously d ish on ored , i f such w a s

th e fa ct ;
3 . Th a t h e took it in good fa i th and for va lue ;
4 . Th a t a t th e t im e it w as n egot ia ted to h im h e h ad n o n o tice

of a ny in firm ity in th e in st rum en t or defect in th e t it le o f th e

person n egot ia t ing it .

NEWYORK CODE OF C IVIL PROCEDURE (1848) 1 1 1 , 1 12 .

Sec . 1 1 1 . Every a ct ion m ust be prosecuted in t h e n am e Of th e

rea l pa r ty in in terest .

Sec . 1 12. I n t h e ca se of a n a ssignm en t of a t h in g in a ct ion , th e

act ion by t h e a ssign ee Sh a l l be with out prejud ice to an y set off or

ot h er defen se exist ing a t th e t im e of or before n ot ice of th e a ssign
m en t ; but th is sect ion sh a l l n ot a pply to a n egot ia b le prom issory
n ote or bil l of exch an ge , tran sferred in good fa ith , a nd upon good
con sidera t ion , before due.

SUPREME COURT OF JUDICATURE ACT 26 , pa r . 6 .

Any a bsolu te a ssignm en t , by wr it in g under t h e h a nd of th e

a ssign or (n ot purport ing to be by w ay of Ch a rge on ly) , of a ny debt
or oth er lega l ch ose in a ct ion , o f wh ich express n ot ice in wr it in g
Sh a l l h ave been g iven to th e debtor , t rustee , o r oth er person from
wh om th e a ssign or would h ave been en t it led to receive or cla im
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such debt or ch ose in a ct ion , sh a l l be , a nd be deem ed to h ave been
effectua l in la w (subject to a ll equit ies wh ich would h ave been
en t it led to priority over t h e r igh t o f t h e a ssign ee i f t h is Act h ad
n ot pa ssed ) , to pa ss a n d t ra n sfer th e lega l righ t to such debt or

ch ose in a ct ion from t h e da te Of such n ot ice , a n d a l l lega l a n d ot h er

rem ed ies for t h e sam e , a nd th e power to give a good d isch a rge for
th e sam e , wit h out t h e con curren ce of t h e a ssign or .

6. EXTINCTION OF OBLIGAT IONS

HOLLAND , JUR ISPRUDE NCE ,
Ch ap . XI I .

We h ave a lready h ad occa sion to m en t ion in ciden ta lly som e of

th e m odes in wh ich t h e obl iga t ion s resu lt ing from pa rt icula r con

t ra cts a re d isso lved . I t wil l , h owever , be n ecessa ry to con sider ,
from a m ore genera l poin t O f View , t h e Circum sta n ces wh ich term i
n a te r igh ts

“
in personam .

” Th ey m ay ,
perh a ps , be Cla ssified

un der t h e followin g h eads : i , Perform a n ce ; ii , Even ts excusin g
perform a n ce ; iii , Subst itutes for perform a n ce ; iv , Relea se o f per

form a n ce ; v , Non —perform an ce.

i . Perform an ce o f th e a cts to wh ich th e person o f in ciden ce is
obl iged is t h e n a tura l a n d proper m ode by wh ich h e becom es loosed

from t h e obl iga t ion of perform in g t h em .

ii . Even ts excusin g perform a n ce .

1 . As a gen era l ru le , a t a n y ra te in En gl ish la w , subsequen t
im possibi l ity” is n o excuse for n on -perform an ce ; but to th is t h ere
a re severa l except ion s

(a ) Wh en t h e a ct due is in t im a tely depen den t on th e in d ividua l ity
of eit h er pa rty , t h e r igh t , or l ia bil ity , to its perform a n ce m ust

n ecessa r ily be ext in guish ed by h is dea th . I t wou ld be Obviously
a bsurd to m a ke th e executors of t h e Adm ira ble Cr ich ton respon

sible for h is n on -perform a n ce of a con t ract to m a rry , or th ose of

Raph a el for h is in ability to return to l i fe a nd fin ish th e
“Tran s

figura t ion .

" Ser ious il ln ess m a y h ave a sim i la r eff ect .

(b) Wh en t h e perform a n ce h a s referen ce to a spec ific t h ing , its

dest ruct ion , wit h out fa ult of t h e pa rt ies , puts a n end to th e r igh t .

So wh en t h e proprietors Of a pla ce of publ ic en terta inm en t h ad

agreed to let it on a cert a in d ay , before wh ich it w a s burn t down ,

th ey were h eld to be free from t h eir engagemen t .
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(c) A ch a n ge in th e la w , or t h e outbrea k of w a r between th e

coun tr ies of th e con tra ct in g pa rt ies , m ay opera te to m a ke perform
a n ce a

“
lega l impossibil ity .

3 . Confusio, or m erger , i .e. , th e un ion in on e person of t h e

ch a ra cters o f debtor a nd cred itor , is som et im es h eld to ext in gu ish ,

som et im es on ly to suspend , th e opera t ion of th e r igh t .

4 . Ban kruptcy h a s a lready been m en t ion ed m ore t h a n on ce

a s on e o f th e even t s wh ich give r ise to a un iversa l succession . An

order of d isch a rge h a s th e effect of freein g th e ba n krupt , eith er
wh o lly or pa rt ia l ly , a ccord ing to t h e specia l provision s of t h e la w

un der wh ich h e l ives , from th e c la im s to wh ich h e w a s previously
l ia ble .

i ii . Am ong subst itutes for perform a n ce , t h e fo l lowin g a re t h e

m ore im porta n t .

H ( I

2 . Com prom ise , tra n sa ctio, wh ich m a y be a n a lyzed in to a

pa rt paym en t , coupled wit h a prom ise n ot to c la im t h e residue ,

ca n on ly opera te a s a d isch a rge of t h e wh ole debt wh en t h e sub

sidia ry prom ise is m a de in such a form , or under such Circum
sta n ces t h a t it m igh t equa l ly well h ave been a good d isch a rge
wit h out an y pa rt paym en t . So in a n old En gl ish ca se it w a s re

solved th a t paym en t of a lesser sum on t h e d ay , in sa t isfa ct ion
of a grea ter , can n ot be a sa t isfa ct ion to t h e pla in t iff for a grea ter
sum . Wh en t h e wh o le sum is due , by n o in tendm en t t h e a ccept
a n ce of pa rcel ca n be a sa t isfa ct ion to th e pla in t iff .

”

3 . I t w a s lon g deba ted but fin a l ly adm it ted by t h e Rom a n

lawyers t h a t a
“
da tio in solutum ,

”
or giving a nd a ccepta n ce of

som et h in g ot h er t h a n t h e th in g due , a n d in pla ce of it , d isch a rges
th e Obl iga t ion . So in En gl ish la w it is la id down t h a t i f a debtor
pays to h is cred itor “

a h orse , or a cup of silver , or a n y such oth er

th in g , in fu l l Sa t isfa ct ion of t h e m on ey , a nd t h e oth er receiveth it ,
th is is good en ough , a n d a s st ron g a s i f h e h ad received t h e sum of

m on ey , t h ough th e h orse or th e oth er th in g were n ot of t h e tw en

t ieth pa rt of th e va lue of th e sum of m on ey , because t h a t th e oth er
h a th a ccepted it in fu l l sa tisfa ct ion .

”

4 .

“
Set —O ff ,

” “
compen sa tio,

”
defin ed by Modest inus a s debiti

cl crediti in ter se con tributio , h a s been sometim es rega rded a s

ra teably ext ingu ish in g a cla im “
ipso j ure,

”
som et im es on ly a s
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CHAPTER XI I

PROPERTY 1

1 . NATURE OF PROPERTY AND POSSESSION

MARKBY, ELEME NTS OF LAW, 307— 319.

307. I f w e consider a ny m a teria l Object , such a s a field , a piece
of furn iture, a sum of m on ey , or a sa ck of wh ea t , w e sh a ll see th a t

va rious righ ts exist wit h respect to it . Th ere is th e r igh t to wa lk
about t h e field , to t il l it , to al low oth ers to t ill it , a nd so forth ; th ere
is th e righ t to use t h e piece of furn iture , to repa ir it , to brea k it up ,
to sel l it ; t h ere is t h e r igh t to spend t h e m oney , to h oa rd it , to

give it away ; th ere is th e r igh t to grind t h e wh ea t , to m ake it in to
bread , to sow it for next yea r

’

s crop , a n d so forth .

308. A l l t h ese r igh ts, wh ich I h ave spoken of , a re righ ts over t h e
th ing ava ila ble aga in st th e world a t la rge : j ura in re a nd in rem .

309. I f a ll t h e righ ts over a t h ing were cen t red in on e person ,

th a t person would be th e own er of t h e t h ing : a nd ownersh ip would
express th e cond it ion of such a person in rega rd to t h a t th ing. But

th e in num erable righ ts over a th ing t h us cen tred in t h e owner a re
not con ceived a s sepa ra tely exist ing . Th e own er of la nd h a s n ot

one r igh t to wa lk upon it , a nd a no th er to t il l it ; t h e owner of a piece
of furn iture h as n ot one r igh t to repa ir it , a nd a n oth er r igh t to sel l

it : a ll t h e va r ious r igh ts wh ich a n own er h a s over a t h ing a re con

ceived as merged in one genera l righ t of ownersh ip .

310. A person in wh om a ll th e r igh ts over a th ing were cen tred ,
to t h e exclusion of every one else , would be ca lled th e a bsolute a nd
exclusive owner . Th is m ea n s th a t n o on e h as a ny righ t over th e
th ing except h imself . I t does n ot m ea n th a t h e m ay exercise h is
ownersh ip in a ccorda n ce wit h h is un con trolled fa n cy . I n t h e

exercise of a l l lega l righ ts , wh eth er O f own ersh ip or of a ny oth er kind ,

1 Sa lmond , Jurisprudence, — 163 ; Hol la nd , Jurispruden ce , Ch ap. XI , Sub
div. V ; Ma rkby, Elements of La w , Ch a ps. V I I I— XI I I ; Pollock , F irst Book of

Jurispruden ce, Pt . I , Ch ap. VI I ; D igby, H istory of th e La w of Rea l Property ;
Ma ine, Ancien t La w , Ch a p. VI I I ; Kirch w ey , Readings on th e La w of Rea l

Property.
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ea ch o f us is under a certa in con tro l a risin g out of th e rela t ion in
wh ich w e sta nd to t h e ru lin g power or to ot h er m embers of t h e society
to wh ich w e belong . I ca n n ot exercise my r igh ts in such a w ay

a s to in frin ge t h e la w or t h e r igh ts of oth ers. To t a ke a n exam ple :
I am t h e a bso lute a nd exclusive own er of a la rge qua n t ity of ch a r

coa l , sulph ur a nd sa ltpet re. I am st i ll t h e a bsolute own er , a lt h ough
th e la w forbidsm e to mix t h em togeth er a nd keep t h em in my h ouse.

NO on e by rea son of t h a t rest rict ion h a s a j us in re over t h em . Nor

is m y ownersh ip a ff ected . Th e restrict ion is on my l iberty of a ct ion
on ly .

31 1 . But i f I h ave pledged t h e sa ltpet re a s secur ity for a loa n ,

th en th e pledgee h a s a j us in re over it ; a nd m y r igh t to d ispose
of it is rest r icted , n ot by a m ere rest rict ion on m y l iberty of a ct ion ,

but because on e or m ore of t h e r igh ts of ownersh ip h ave been
deta ch ed a nd given to a n oth er .

312 . So i f I gra n t a r igh t of w ay to a n eigh bor a cross my la nd ,

or i f my neigh bor h a s a r igh t to gra ze h is ca t t le t h ere , h e h a s a j us

in re over my la nd , a n d certa in r igh ts h ave been det a ch ed from my

ownersh ip a nd t ra n sferred to h im .

313. Absolute a nd exclusive ownersh ip is ra re : a nd yet I do n ot

t h in k it is possible
'

to expla in wh a t is mea n t by ownersh ip except
by sta rt in g with t h is a bst ract con cept ion of it . I t is t o t h is t h a t
w e a lw ays rever t wh en w e a re t rying to form a con cept ion o f owner
sh ip .

314. Ownersh ip , a s I h ave sa id ,
is con ceived a s a S ingle r igh t ,

a nd n ot a s a n aggrega te of righ ts. To use a h om ely il lustra t ion , it

is n o m ore con ceived a s a n aggrega te of d ist in ct r igh ts t h a n a bucket
of wa ter is con ceived a s a n aggrega te of sepa ra te d rops. Yet , as w e

m ay ta ke a drop or severa l drops from t h e bucket , so w e m ay deta ch

a r igh t or severa l r igh ts from own ersh ip .

315. Th e d istr ibut ion of righ ts deta ch ed from ownersh ip wh ich
w e a ctua l ly find in use is very exten sive. Th us , it wou ld be no

st ra n ge th ing to find a piece of la nd , a nd t h a t A h ad a r igh t to t i l l it ,
B a r igh t to wa lk a cross it , C a r igh t to draw wa ter from a spring
in it

,
D a righ t to turn h is ca tt le on it to gra ze , E a righ t to t ake

t ith e on it , F a righ t to h old it a s security for a debt , a nd yet possibly
n o one of th ese person s would be con sidered a s th e owner .

316. I n such a case a s t h is t h e owner w ould be stripped n ea rly
ba re Of h is righ ts, a nd it m ay seem , a t first sigh t , purely a rbit ra ry
to con t inue to ca l l such a person t h e own er . But th is is n ot so .

Th ough h is ow n ersh ip is grea t ly reduced , h e is st il l in essen t ia lly a
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d ifferen t posit ion from th a t of a ny oth er person . So long a s t h e

r igh ts I h ave
'

men tion ed a re in th e h a nds of a n y oth er person , th ey
h ave a sepa ra te existen ce , but a s soon a s th ey get ba ck in to th e
h a nds of th e person from wh om t h ey a re derived , a s soon a s th ey
a re

“
a t h ome

”
a s it were , th ey lose th eir sepa ra te existen ce , and

merge in t h e genera l righ t of ownersh ip . Th ey m ay be aga in
deta ch ed , but by th e deta ch m en t a n ew r igh t is crea ted .

317. However numerous and exten sive m ay be th e deta ch ed
r igh ts, h owever in sign ifica n t m ay be th e residue , it is t h e h older of

t h is residua ry righ t wh om w e a lways con sider a s t h e own er . An

owner m igh t , th erefore , be described a s t h e person in wh om th e

r igh ts over a t h ing do not exist sepa ra tely , but a re m erged in one

genera l righ t .

318. Or a n own er m igh t be described as t h e person wh ose
r igh ts over a t h ing a re on ly l im ited by t h e r igh ts wh ich h ave been
deta ch ed from it .

319. Th is residua ry righ t , even in its slenderest form , is of

grea t lega l im porta nce. I t en a bles t h e h older of it to assume a

posit ion of grea t adva n tage in a l l lega l d isputes. Al l (h e ca n say)
belongs to m e w h ich ca nn ot be sh own to belong to a ny on e else.

Every one w h o in termeddles is a n in truder , un less h e ca n establish
h is righ t to do so. Everybody elsem ust ta ke just wh a t h e is en t it led
to a nd n o more . Th e presumpt ion is a lways in favour of th e owner .

SALMOND , JURISPRUDE NCE ,
106.

“Possession ,

”
says I h ering , is th e object ive rea lisa t ion of owner

sh ip .

”
I t isin f a ct wh a t ownersh ip is in righ t. Possession is th e

def a cto exercise of a cla im ; own ersh ip is th e de j ure recogn it ion of

one.

1 A th ing is owned by me w h en my cla im to it is m a in ta ined
by t h e will of th e st a te as expressed in th e law ; it is possessed by
m e , w h en m y Cla im to it is m a in ta ined by my ow n self-a ssert ive
w il l . Ownersh ip is t h e gua ra n tee of t h e law ; possession is th e

gua ra n tee of t h e fa cts. I t is well to h ave both form s of security
if possible ; a nd indeed th ey n orm a lly co-exist . But wh ere t h ere
is no la w , or wh ere t h e law is aga in st a m an , h e must Con ten t h im

sel f w ith t h e preca rious security of th e fa cts. Even wh en th e law
is in on e

’

s favour , it is w el l to h ave th e fa cts on one
’

s S ide a lso .

Bea ti possiden tes. Possession , t h erefore , is th e def a cto coun terpart

l Ho lmes, Common La w , Lect . VI ; Sa lmond ,
Jurisprudence, 93—107 ; Pol

lock Wrigh t , Possession ( In troduct ion ) .
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con t inuous en joymen t . Th erefore , even obl iga t ion s adm it of pos

session , provided t h a t t h ey a re of such a n a ture a s to involve a

series of repea ted a cts of perform a n ce . We m ay say t h a t a la nd lord

is in possession of h is ren ts, a n a n n u ita n t of h is a n n u ity , a bond
h older of h is in terest , or a m a ster of th e services of h is serva n t .

2. THINGS INCAPABLE OF OWNERSHIP

BLACKSTONE , COMME NTAR IE S , I I , 14— 15.

But , a fter a ll , th ere a re som e few t h in gs , wh ich , n otwith sta ndin g
t h e genera l in t roduct ion a n d con t in ua n ce of property , m ust st ill
un avoidably rem a in in comm on ; bein g such wh erein n ot h in g but
a n usufructua ry property is ca pa ble of being h ad ; a nd t h erefore
th ey st il l belong to t h e first occupa n t , dur ing t h e t im e h e h olds

possession of th em , a nd n o lon ger . Such (am on g oth ers) a re t h e

elem en ts of l igh t , a ir , a n d wa ter ; wh ich a m a n m ay occupy by
m ea n s of h iswin dows , h is ga rden s, h is m i l ls , a n d oth er con ven ien ces :
such a lso a re t h e gen era lity o f t h ose a n im a ls wh ich a re sa id to be

f era e n a tura e, or of a wild a nd un t am a ble d isposit ion ; wh ich a ny

m a n m ay seize upon a nd keep for h is ow n use a nd plea sure . All

t h ese t h ings, SO lon g a s th ey rem a in in possession , every m a n h a s

a r igh t to en joy wit h out d isturba n ce ; but i f on ce t h ey escape from
h is custody , or h e volun ta rily a ba ndon s t h e use of t h em , t h ey return
to t h e comm on stock , a n d a ny m a n else h a s a n equa l r igh t t o seize
a nd en joy t h em a fterwa rds.

Aga in : th ere a re ot h er t h in gs in wh ich a perm a n en t property
may subsist , n ot on ly a s to t h e tem pora ry use , but a lso t h e solid
subst a n ce ; a nd wh ich yet would be frequen t ly found wit h out a

propr ietor , h ad not th e wisdom of t h e la w provided a rem edy to
obvia te t h is in conven ien ce. Such a re forests a nd oth er wa ste
grounds , wh ich were om it ted to be a ppropr ia ted in t h e gen era l

d ist ribut ion o f la nds ; such a lso a re wrecks , est rays , a nd t h a t species
of wild a n im a ls wh ich t h e a rbit ra ry con st itut ion s O f posit ive la w
h ave d ist in guish ed from t h e rest by t h e wel l -kn own appel la t ion of

gam e. With rega rd to t h ese a nd som e ot h ers , a s d isturba n ces a n d
qua rrels wou ld frequen t ly a rise am ong ind ividua ls, con tend ing
a bout t h e a cquisit ion of t h is species of property by first occupa n cy ,
th e la w h a s t h erefore wisely cut up t h e root of d issen sion ,

by vest ing
th e t h in gs th em selves in t h e sovereign of t h e st a te ; or else in h is
represen ta t ives a ppo in ted a nd a uth or ized by h im .
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3 . KINDS OF PROPERTY 1

BLACKSTONE , COMME NTAR IE S , I I , 15— 19, 20— 21 , 384-387.

Th e objects of dom in ion or property a re th ings , a s con tradis

tinguish ed from person s a nd th in gs a re by th e la w of Engla nd
dist ributed in to tw o kinds ; th in gs rea l a nd th ings person a l . Th ings
rea l a re such a s a re perm a nen t , fixed , a nd imm ova ble ,

wh ich ca n n ot
be ca rried out of t h eir pla ce ; a s la nds a nd tenemen ts : th ings person a l
a re goods , m oney , a nd a l l oth er m ovables ; wh ich m ay a ttend th e

own er ’

s person wh erever h e th in ks proper to go .

First , with rega rd to t h eir severa l sorts or kinds , t h in gs rea l a re

usua lly sa id to con sist in la nds, ten em en ts , or h ered itamen ts. La nd

com preh ends a l l th in gs of a perm a n en t , substa n t ia l n a ture ; being
a word of a very exten sive sign ifica t ion , a s wil l presen t ly appea r
more a t la rge. Ten em en t is a word of st il l grea ter exten t , a nd

th ough in its vulga r a ccept a t ion it is on ly appl ied to h ouses a nd

oth er build in gs , yet , in its origin a l , proper , a nd lega l sen se , it

sign ifies everyth ing th a t m ay be h olden , provided it be of a per

m a nen t n a ture ; wh eth er it be of a substa n t ia l a nd sen sible , or of

a n un subst a n t ia l idea l kind . Th us liberum ten emen tum , fra n k ten e
men t , or freeh o ld , is a ppl ica ble n ot on ly to la nds a nd ot h er sol id
Objects, but a lso to offices, ren ts, comm on s, a n d t h e l ike ; a nd , a s

la nds a nd h ouses a re ten em en ts , so is a n advowson a ten emen t ;

a nd a fra n ch ise , a n office , a r igh t of comm on , a peerage , or oth er

property of th e l ike unsubsta n t ia l kind , a re a l l of th em , lega lly
spea king , ten emen ts. But a n h ereditamen t, says Sir Edw a rd Coke ,

is by m uch t h e la rgest a nd m ost com preh ensive expression : for
it in cludes n ot on ly la nds a n d ten em en ts, but wh a tsoever m ay be

in h erited , be it corporea l or in corporea l , rea l , person a l , or m ixed .

Th us a n h eirloom , or implemen t of furn iture wh ich by custom
descends to th e h eir toget h er with a h ouse , is neith er la nd , n or

tenemen t , but a m ere m ova ble : yet being in h erita ble ,
is com pr ised

under t h e gen era l word h ered itamen t ; a nd so a cond it ion , t h e bene
fit of wh ich m ay descend to a m a n from h is a n cestor , is a lso a n

h ered itam en t .

Hered itamen ts t h en , to use t h e la rgest expression , a re of tw o

kin ds, corporea l a nd in corporea l . Corporea l con sist of such a s

1 Compa re t h e a rch a ic cla ssifica t ion in Roma n la w , Soh m , In st itutes o f Rom a n

La w (Led lie
’

s 2 ed . 59, I I I .
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a ffect th e sen ses ; such a s m ay be seen a nd h a ndled by th e body
in corporea l a re n ot t h e object of sen sa t ion , ca n n eith er be seen nor

h a nd led , a re crea tures of t h e m ind , a nd exist on ly in con tem pla t ion .

Corporea l h eredit am en ts consist wh ol ly of substa n t ia l a nd per
m a n en t Objects ; a l l wh ich m ay be com preh ended under th e gen era l

den om in a t ion of la nd on ly . For la nd , says Sir Edwa rd Coke ,
com preh endeth , in its lega l sign ifica t ion , a ny groun d , soi l , or ea rth
wh a t soever ; a s a ra ble , m eadows, pa stures , woods, m oors, wa ters,
m a rsh es , furzes , a nd h ea t h . I t lega lly in cludeth a lso a l l ca st les ,

h ouses , a nd ot h er bui ld ings : for t h ey con sist , sa id h e , of tw o t h ings ;
la n d , wh ich is t h e founda t ion , a nd structure t h ereupon ; so th a t i f I
convey th e la nd or ground , t h e st ructure or bu ild in g pa sseth t h ere
w it h . I t is observab le t h a t w a ter is h ere m en t ion ed a s a species of
la nd , wh ich m ay seem a kind of so lecism ; but such is t h e la n guage

of th e la w : a nd th erefore I ca n n ot brin g a n a ct ion to recover posses
sion of a pool or ot h er piece of wa ter by t h e n am e of wa ter on ly ;
eit h er by ca lcula t in g its ca pa city , a s, for so m a n y cubica l ya rds ; or
by superficia l m ea sure ,

for twen ty a cres o f wa ter ; or by gen era l
descript ion , a s for a pond , a wa tercourse , or a r ivulet : but I m ust

brin g m y a ct ion for t h e la nd t h a t l ies a t t h e bot tom , a nd m ust ca ll

it twen ty a cres of la nd covered w ith w a ter . For wa ter is a m ova ble ,

wa n der ing t h ing , a nd m ust of n ecessity con t in ue comm on by t h e
la w of n a ture ; so t h a t I ca n on ly h ave a tem pora ry , t ra n sien t ,
usufructua ry , property t h erein : wh erefore , i f a body O f wa ter run s

out o f m y pon d in to a n oth er m a n
’

s I h ave n o r igh t to recla im it .

But t h e la nd , wh ich th a t wa ter covers , is perm a n en t , fixed , a nd

imm ova ble : a nd t h erefore in t h is I m ay h ave a certa in subst a n t ia l
property ; O f wh ich th e la w wi ll ta ke n ot ice , a nd n ot of t h e ot h er .

La n d h a th a lso , in its lega l sign ifica t ion , a n indefin ite exten t , up
wa rds a s wel l a s downwa rds. Cuj us est solum

, ej us est usque a d

ca elum , is t h e m axim of th e la w ; upwa rds , t h erefore , n o m a n m ay
erect a ny bu ild ing , or t h e l ike , to overh a ng a n oth er

’

s la nd : a nd

downwa rds, wh a tever is in a d irect l in e ,
between th e surfa ce of

a ny la n d a n d t h e cen t re of t h e ea rt h ,
belongs to th e own er of t h e

surfa ce ; a s is every day ’

s exper ien ce in t h e m in in g coun t ries. So

th a t th e word
“
la nd in cludes n ot on ly t h e fa ce of th e ea rth , but

every t h ing under it , or over it . An d t h erefore ,
i f a m a n gra n ts

a l l h is la nds , h e gra n ts t h ereby a ll h is m ines o f m et a l a nd oth er

fossi ls , h is woods , h is wa ters , a nd h is h ouses , a s wel l a s h is fields a nd
m ea dows. Not but t h e pa rt icu la r n am es of th e t h in gs a re equa l ly
sufficien t to pa ss th em , except in t h e in sta n ce of wa ter ; by a gra n t
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perish a ble qua l ity , a re not esteem ed of so h igh a n a ture, n or pa id
so m uch rega rd to by th e law , a s t h ings t h a t a re in th eir n a ture m ore

perm a n en t a nd immovable, a s la nd a nd h ouses, a nd t h e profits issu
ing th ereout . Th ese , being constan t ly with in th e rea ch a n d under
th e protect ion of th e la w , were th e prin cipa l favorites of our first
legisla tors : w h o took a ll im a gina ble ca re in ascerta in ing th e r igh ts,
and d irect ing th e d isposit ion , of such property a s th ey im agined
to be la st ing , a nd wh ich would a nswer to posterity th e trouble a nd

pa ins t h a t th eir a n cestors employed a bout th em ; but a t th e same

t im e en terta ined a very low a nd con temp tuous Opin ion of a ll per

son a l est a te
,
wh ich th ey rega rded a s on ly a transien t comm od ity.

Th e am oun t of it indeed w as compara t ively very t rifling , during
th e sca rcity of m on ey a nd th e ign oran ce of luxurious refin emen t

wh ich preva iled in th e feoda l ages.

1 Hen ce it w a s, th a t a tax of

th e fif teen th , ten th , or sometimes a much la rger proport ion , of a ll

th e mova bles of th e subject , w as frequen t ly la id with out scruple ,
a nd is m en t ioned with m uch un concern by our a n cien t h istor ia ns ,
th ough n ow it wou ld just ly a la rm our opulen t m erch a n ts a nd stock
h o lders. And h en ce likewise m ay be derived t h e frequen t for
feitures in flicted by th e common la w , O f a ll a m a n

’

s goods a nd

Ch a t tels , for m isbeh aviors a nd in adverten cies th a t a t presen t h a rd ly
seem to deserve so severe a pun ishmen t . Our a n cien t la w books,
wh ich a re foun ded upon t h e feoda l provisions, do n ot th erefore
Often condescend to regula te t h is species of property . Th ere is
not a ch a pter in Britton or th e Mirror , t h a t can fa irly be referred
to th is h ead ; a n d th e l it t le th a t is to be found in Gla nvill , Bra cton ,

a nd Fleta seem s prin cipa l ly borrowed from t h e civil ians. But Of

la ter yea rs, sin ce t h e in t roduct ion a nd exten sion of t rade a nd com

merce , wh ich a re en t irely occupied in th is species of property , and
h ave grea t ly a ugmen ted its qua n t ity , a nd of course its va lue , w e
h ave lea rned to conceive d ifferen t idea s of it . Our courts now

rega rd a m a n
’

s person a lty in a l igh t n ea rly , i f n ot qu ite , equa l to
h is rea lty : a nd h ave adopted a more en la rged a nd less tech n ica l

1
“A C istercia n a bbot of t h e t h irteen th cen tury, w h o coun ted h is sh eep by t h e

th ousa nd , would h ave been surprised to h ear t h a t h e h ad few ch a ttels o f a ny
va lue.

" “
Time w a s wh en oxen served a s money a nd rules n a t ive in t h a t t ime

wil l ea sily l ive on in to la ter a ges. Th e pecunia o f Domesday Book is n ot money
but ca t t le. Wh en ca t t le serve a s money, one ox m ust be rega rded for t h e pur

poses o f th e la w exa ct ly a s good a s a noth er ox. I t w a s by slow degrees t h a t
bea sts lost th eir

‘

pecun ia ry Pollock a nd Ma it la nd , H istory o f Eng
l ish La w , I I , 147, 150.
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m ode of con sider in g th e one t h a n t h e oth er ; frequen t ly d rawn from
th e rules wh ich th ey found a lrea dy esta bl ish ed by t h e Rom a n la w ,

Wh erever t h ose rules a ppea red to be well grounded a nd a pposite to
th e ca se in quest ion , but pr in cipa l ly from rea son a n d conven ien ce ,

adapted to th e circum sta n ces of th e t im es ; preservin g with a l a due
rega rd to a n cien t usa ges, a nd a cert a in feoda l t in cture ,

wh ich is
st ill to be found in som e bra n ch es of person a l property.

But t h ings person a l , by our la w , do not on ly in clude th ings
mova ble, but a lso som eth in g m ore : t h e wh ole of wh ich is com pre
h ended under t h e genera l n am e of ch a ttels , wh ich Sir Edwa rd Coke
says is a Fren ch word sign ifyin g goods. Th e a ppel la t ion is in t ruth
derived from t h e tech n ica l La t in word cota lla ; wh ich pr im a rily
sign ified on ly bea sts of h usba ndry , or (a s w e st il l ca l l t h em ) ca ttle,
but in its secon da ry sense w a s a ppl ied to a ll m ova bles in gen era l .
I n t h e gra nd coustum ier of Norm a ndy a ch a ttel is described a s a

mere m ova ble , but a t t h e sam e t im e it is set in opposit ion to a fief

or feud : so t h a t n ot on ly goods , but wh a tever w as n ot a feud , were
a ccoun ted ch a t tels. And it is in t h is la t ter , m ore extended ,

n ega t ive
sen se , t h a t our la w a dopts it : t h e idea of goods , or m ovables on ly ,

being n ot sufficien t ly com preh en sive to t a ke in everyt h ing t h a t t h e
law con siders a s a ch a t tel in terest . For sin ce , a s th e comm en ta tor

on t h e coustumier observes, t h ere a re tw o requ isites to m ake a fief

or h erit age , dura t ion a s to t im e , a nd imm obil ity with rega rd to

pla ce ; w h a tever wa n ts eit h er of t h ese qua lit ies is n ot , a ccord in g to
t h e Norm a n s , a n h er it a ge or fief ; or , a ccord in g to us , is n ot a rea l

esta te : t h e con sequen ce of wh ich in both laws is , t h a t it m ust be a

person a l esta te , or ch a t tel .
Ch a t tels th erefore a re d istr ibuted by th e la w in to tw o kin ds ;

ch a t tels rea l , a nd ch a t tels person a l .
1 . Ch a t tels rea l , sa it h Sir Edwa rd Coke ,

a re such a s con cern ,

or savor o f , th e rea lty ; a s term s for yea rs of la nd , wa rdsh ips in
ch iva lry , (wh ile th e m ilita ry ten ures subsisted ,) t h e n ext presen ta

t ion to a ch urch , esta tes by a sta tute-m erch a n t , sta tute-staple ,

elegit, or t h e l ike ; of a ll wh ich w e h ave a lready Spoken . And t h ese

a re ca lled rea l ch a t tels , a s being in terests issu in g out of , or a n n exed

to , rea l esta tes : of w h ich t h ey h ave on e qua l ity , viz . , immobi l ity ,
wh ich den om in a tes t h em rea l ; but w a n t t h e oth er , viz . , a sufficien t ,
lega l , indeterm in a te dura t ion ; a n d t h is wa n t it is th a t con st itutes

t h em ch a ttels. Th e u tm ost per iod for wh ich t h ey ca n la st is fixed

a nd determ in a te , eit h er for such a Spa ce of t im e certa in , or t ill such

a pa rt icu la r sum o f m oney be ra ised out of such a pa rt icula r in come ;

so t h a t t h ey a re n ot equa l in t h e eye of t h e la w to t h e lowest est a te
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of freeh old , a lea se for a not h er
’

s l i fe : th eir ten a n ts were con sidered
upon feoda l prin ciples a s merely ba i liffs or fa rm ers ; a nd th e ten a n t

of th e freeh old m igh t a t a ny t im e h ave dest royed th eir in terest ,
t i ll th e reign of Hen ry VI I I . A freeh old , wh ich a lon e is a rea l esta te,
a nd seems (as h a s been sa id) to a n swer to th e fief in Norm a ndy, is
conveyed by corpora l invest iture a nd livery of seisin ; wh ich gives
th e ten an t so st ron g a h old of t h e la nd , th a t it n ever a fter ca n be
wrested from h im during h is l ife , but by h is ow n a ct of volun ta ry
t ra n sfer , or of forfeiture ; or else by th e h appen in g of some future
con t ingen cy , a s in esta tes pur a uter vie, a nd th e determ in able free
h old men t ioned in a former ch a pter . And even t h ese, being of an

un cert a in dura tion , may by possibil ity la st for th e own er ’

s life ; for
th e law will n ot presuppose th e con t ingen cy to h appen before it
a ctua l ly does, a nd t il l th en th e esta te is to a ll in ten ts a nd purposes
a l ife-esta te, a nd t h erefore a freeh old in terest . On t h e oth er h a nd ,

a ch a ttel in terest in la nds, wh ich t h e Norm ans put in opposit ion to

fief , a nd w e to freeh old , is conveyed by no seisin or corpora l invest i
ture , but th e possession is ga ined by th e mere en t ry of th e ten a n t

h im self a nd it will certa in ly expire a t a t ime prefixed a nd deter

m in ed , if n ot sooner . Th us a lease for yea rs m ust n ecessar ily fa il
a t th e end and com plet ion of th e term ; t h e next presen ta t ion to a

ch urch is sa t isfied a nd gone t h e in sta n t it com es in to possession ,

t h a t is, by t h e first avoida n ce a nd presen ta t ion to t h e l iving ; t h e
cond it ion a l esta tes by sta tutes a nd elegit a re determ ined a s soon as

th e debt is pa id ; a nd so gua rd ia n sh ip in ch iva lry expired of course
th e momen t th a t t h e h eir cam e of age. And i f th ere be a ny oth er

ch a t tel rea l , it w il l be found to correspond wit h th e rest in t h is
essen t ia l qua l ity : t h a t its dura t ion is lim ited to a t im e certa in ,

beyond wh ich it ca n not subsist .

2 . Ch a t tels person a l a re , properly a nd strict ly speaking , th ings
mova ble; wh ich m ay be a n nexed to or a ttendan t on th e person of

th e owner , a nd ca rried about with h im from on e pa rt of th ewor ld
to a noth er . Such a re an ima ls , h ouseh old stuff , money , jewels ,
corn , ga rmen ts , a nd every th ing else t h a t ca n properly be put in
m ot ion a nd t ra n sferred from pla ce to pla ce.

1

4 . TENURE

BLACKSTONE , COMMENTAR IE S , I I , 59— 60.

Alm ost a l l t h e rea l property of th is kingdom is , by th e policy of

our laws, supposed to be gra n ted by , dependen t upon , a nd h olden

1 See Pollock a nd Ma it la nd , H istory of E ngl ish La w , I I , Ch a p. 4, 57.



https://www.forgottenbooks.com/join


578 PROPERTY

t h ose lords a nd oth er grea t men , a nd m oreover in t h is ca se m a n ifest
dish erit a n ce : our lord t h e king in h is pa rl iam en t a t Westm in ster
a fter Ea ster , t h e eigh teen th yea r o f h is reign , t h a t is to w it in t h e

quinzin e of Sa in t Joh n Bapt ist , a t t h e in sta n ce of t h e grea t m en

of t h e rea lm , gra n ted , provided , a nd orda ined , t h a t from h en ceforth
it sh ou ld be lawful to every freem a n to sel l a t h is ow n plea sure h is
lands a nd ten em en ts or pa rt of t h em , so th a t th e feoffee sh a ll h old

t h e sam e la nds or ten em en ts o f t h e ch ief lord o f th e sam e fee , by
such service a nd custom s a s h is feoffor h eld before.

C . 11 . And if h e sell a ny pa rt of such la nds or ten em en t s to a ny ,

t h e feoffee sh a l l imm ed ia tely h old it of t h e ch ief lord , a nd sh a ll

be forthwith ch a rged with t h e services for so much a s pert a in et h
or ough t to perta in , to th e sa id

'

ch ief lord , for t h e sam e pa rcel , a ccord
in g to th e qua n t ity of th e la nd or tenem en t so sold ; a n d so in t h is
ca se t h e sam e pa rt of t h e service sh a ll rem a in to t h e lord , to be t a ken
by t h e h a nds of t h e feoffee , for t h e wh ich h e ough t to be a t tenda n t
a nd a n swera ble to th e sam e ch ief lord a ccord in g to t h e qua n tity
of t h e la nd or tenem en t sold for t h e pa rcel of t h e service so due.

C . i ii . And it is to be understood th a t by t h e sa id sa les or

purch a ses of la nds or ten emen ts , or a ny pa rcel of th em , such la nds
or ten em en ts sh a l l in n o w ise com e in to m ortm a in , eith er in pa rt
or in wh ole , n eith er by policy me cra ft , con t ra ry to t h e form of t h e

sta tute m ade th ereupon of la te . And it is to w it t h a t t h is sta tute
extendeth but on ly to la nds h olden in fee sim ple , a nd t h a t it extend
eth to t h e t im e com ing . And it sh a l l begin to t a ke effect a t t h e

Fea st of Sa in t Andrew th e Apost le n ext com in g .

BUTLER , NOTE To COKE ON LITTLE TON , 266b.

Seisin is a tech n ica l term den ot in g t h e com plet ion of th a t inves

titure by wh ich t h e ten a n t w a s adm it ted in to t h e ten ure , a n d wit h
out w h ich n o freeh old could be con st ituted or pa ss. I t is a word
comm on a s well to t h e Fren ch a s to t h e Engl ish la w . I t is eit h er
in deed , wh ich is , wh en t h e person h a s t h e a ctua l seisin or possession ;
or in la w , wh en a fter a descen t t h e person on wh om th e la nds

descend h a s n ot a ctua l ly en tered a nd t h e possession con t in ues
va ca n t , n ot bein g usurped by a noth er . Wh en la nds of in h erita n ce
a re ca rved in to d ifferen t esta tes , th e ten a n t of th e freeh o ld in

possession , a nd t h e person s in rem a inder or reversion , a re equa l ly in
th e seisin of th e fee. But in Opposit ion to wh a t m ay be term ed t h e
expecta n t n a ture o f t h e seisin of th ose in rem a inder or reversion ,

th e ten a n t in possession is sa id to h ave t h e a ctua l seisin of t h e
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lands. Th e fee is en t rusted to h im . By a ny a ct wh ich am oun ts

to a disa ffirm a n ce by h im of t h e t it le of t h ose in th e reversion ,
h e

forfeits h is esta te , a nd a ny a ct o f a st ra n ger wh ich d isturbs h is
esta te is a d isturba n ce of t h e wh o le fee . Disseisin seem s to im ply
th e turn ing t h e ten a n t out of h is fee , a nd usurping h is pla ce a nd

rela t ion .

BLACKSTONE , COMME NTAR IE S , I I , 62— 63 , 78
— 79.

Th e first , m ost un iversa l , a nd esteemed th em ost h on ora ble species
of ten ure , w a s th a t by kn igh t -service , ca l led in La t in servitium

milita re; a nd in la w -Fren ch , ch iva lry , or servicede ch iva ler , a n swer ing
to th efief d

'

h a ubert of t h e Norm a n s, wh ich n am e is expressly given
it by th e Mirrour . Th is d iffered in very few poin ts , a s w e sh a l l

presen t ly see , from a pure a nd proper feud , being en t irely m il ita ry ,

a nd th e gen era l effect of t h e feoda l est abl ishm en t in En gla n d . To

m a ke a ten ure by kn igh t -service , a determ in a te qua n t ity o f la nd

w a s n ecessa ry , wh ich w a s ca lled a kn igh t
’

s fee , f eodum milita re;

t h e mea sure of wh ich in 3 Edw . I . w a s est im a ted a t twelve plough
la nds , a nd its va lue (t h ough it va r ied with t h e t im es) in t h e reign s
of Edwa rd I . a nd Edwa rd I I . w a s sta ted a t £20 per a n n um . And

h e w h o h eld th is proport ion of la n d (or a wh o le fee) by kn igh t
service , w a s bound to a t tend h is lord to t h e wa rs for forty days in
every yea r , if ca l led upon ; wh ich a t tenda n ce w a s h is reditus or

return , h is ren t or service for t h e la nd h e cla imed to h old . I f h e
h eld on ly h a lf a kn igh t

’

s fee , h e w a s on ly boun d to a ttend twen ty
days, a nd so in proport ion . And t h ere is rea son to a ppreh end , th a t

t h is service w a s t h e wh ole t h a t our a n cestors m ea n t to subject
th em selves to ; t h e oth er fru its a nd con sequen ces of t h is tenure

being fra udulen t ly superinduced , a s t h e regula r (t h ough un foreseen )
a ppendages of t h e feoda l system .

Th is ten ure of kn igh t -service h ad a l l t h e m a rks of a str ict a n d

regu la r feud : it w a s gra n ted by words of pure don a t ion , dedi et

con cessi ; w a s t ra n sferred by investiture or del ivering corpora l
possession of th e la nd , usua l ly ca l led l ivery of seisin ; a n d w a s

perfected by h om age a nd fea lty . I t a lso drew a fter it t h ese seven
fruits a nd con sequen ces, a s in sepa ra bly in ciden t to t h e ten ure in

ch iva lry ; viz . , a ids, relief , primer seisin , wa rdsh ip , m a rria ge , fines

for a lien a t ion a nd esch ea t .

Th e m il it a ry ten ure , or th a t by kn igh t -service , con sisted of wh a t
were reputed th e m ost free a nd h onora ble services, but wh ich in
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th eir n a ture were un avoida bly un certa in in respect to t h e t im e of

th eir perform a n ce. Th e secon d species of tenure , or f ree socage,

con sisted a lso of free a nd h on ora ble serv ices but such a s were
l iqu ida ted a nd reduced to a n a bsolute certa in ty . And th is tenure
n ot on ly subsists to th is day , but h as in a m a n n er absorbed a nd

swa l lowed up (sin ce t h e sta tu te of Ch a rles th e Second) a lmost every
oth er species of tenure . And to t h is w e a re n ext to proceed .

Socage , in its m ost genera l a nd exten sive sign ifica t ion , seem s to

den ote a tenure by a ny certa in a nd determ in a te service . And in

th is sense it is by our a n cien t writers const a n t ly put in opposit ion
to ch iva lry , or kn igh t -service , wh ere th e render w a s preca rious a nd
un certa in . Th us Bra cton : if a m a n h olds by ren t in m oney , with
out a ny escuage or serjea n try ,

“
id ten emen tum dici potest soca gium

but i f you add th ereto a ny roya l service , or escuage , to a ny th e

sm a llest amoun t ,
“
illud dici poterit f eodum m ilita re. So too t h e

auth or of Fleta “
ex don a tion ibus, servitia m ilita ria vel ma gn a e

serj a n tia e n on con tin en tibus, oritur n obis guoddam n omen gen era le,

guod est socagium .

” Lit t leton a lso defin es it to be , wh ere t h e ten a n t
h olds h is tenem en t of t h e lord by a ny certa in service , in l ieu of a l l

oth er services ; so t h a t t h ey be n ot services of ch iva lry , or kn igh t
service. And th erefore a fterwa rds h e tel ls us , t h a t wh a tsoever is
n ot tenure in ch iva lry is ten ure in socage : in l ike m a n n er a s it is de

fined by Finch , a tenure to be don e out of w a r . Th e service m ust

th erefore be certa in , in order to den om in a te it soca ge : a s to h old

by fea lty a nd 203 . ren t ; or , by h om age , fea lty , a nd 205 . ren t ; or ,

by h om a ge a nd fea lty with out ren t ; or by fea lty a nd cert a in cor

pora l service , a s plough ing th e lord
’

s la nd for t h ree days ; or , by
fea lty on ly with out any oth er service : for a l l th ese a re ten ures in

socage.

STATUTE 12 CAR . I I , c . 24, 1660.

Wh erea s it h a t h been found by former experien ce t h a t th e Court
of Wa rds a nd Liveries a nd tenures by kn igh t -service eit h er of t h e

king or oth ers, or by kn igh t -service in ca pite, or socage in ca piteof th e
king , a nd t h e con sequen ts upon th e same , h ave been m uch m ore

burth ensome , grievous a nd prejud icia l to t h e kingdom t h a n t h ey
h ave been beneficia l to t h e kin g . And wh erea s sin ce t h e in term is
sion of t h e sa id court , wh ich h a th been from th e four a nd twen t ieth
day of Februa ry , wh ich w as in th e yea r of our Lord one th ousand
six h undred forty a nd five , m a ny person s h ave by wil l a nd oth er

wise m ade disposa l of th eir lands h eld by kn igh t -service ,
w h ereupon
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for t h e same , wa rdsh ips in ciden t to tenure by kn igh t
’

s service , a nd

va lues a nd forfeitures of m a rriage , a nd a l l oth er ch a rges in ciden t

to tenure by kn igh t -service , a nd of a nd from a ide pur file ma rrier ,
a nd a ide pur f a irefitz ch iva lier ,

:

a ny law , sta tute , usage or custom

to t h e con t ra ry in a ny wise n otwith sta nding. And th a t a l l con

veya n ces a nd devises of a ny m a n ors, lands, tenemen ts, a nd h ere

ditam en ts, m ade since th e sa id twen ty-fourth day of February , sh a l l

be expoun ded to be of such eff ect a s i f th e sam e m a n ors, la nds,

ten em en ts, and h ered itamen t s h ad been t h en h eld a nd con t in ued
to be h olden in free a nd comm on socage on ly ; a ny la w , sta tu te ,

custom , or usage to th e con t ra ry h ereof in any wise n otw ith

sta nd ing .

4 . And be it furth er en a cted by th e auth ority a foresa id , Th a t
a ll ten ures h erea fter to be crea ted by t h e king

’

s m a jesty , h is h eirs
or successors, upon a ny gifts or gra n ts of any m anors, la nds , ten e
men t s , or h ereditamen ts, of a ny esta te of inh erita n ce a t th e comm on

law , sh a l l be in free a nd common soca ge, a nd sh a l l be a djudged to
be in free a nd common socage on ly , a nd n ot by kn igh t -service , or

in ca pite, a nd sh a ll be d isch a rged of a ll wa rdsh ip , va lue a nd for

feiture o f m a rriage, livery , primer seisin , ousterlema in ,
a ide pur

f a irefitz ch iva lier a nd pur file m a rrier ; a ny la w , sta tute or reserva
t ion to th e con tra ry th ereof in a ny wise n otwith stand ing .

5 . ESTATES

BLACKSTONE , COMME NTARIE S , 11 , 103— 107 .

Th e n ext objects of our d isquisit ion s a re t h e n a ture a nd propert ies
of esta tes. An esta te in la nds, ten emen ts, a nd h ereditam en ts, sig

n ifies such in terest a s th e ten a n t h a s th erein : so th a t i f a m a n

gra n ts a l l h is esta te in Da le to A . a n d h is h eirs, every t h ing t h a t

h e ca n possibly gran t sh a l l pa ss th ereby. I t is ca l led in La t in
sta tus; it sign ifying t h e cond it ion or circumsta n ce in wh ich t h e

owner sta nds with rega rd to h is property. And to ascert a in t h is
wit h proper precision a nd a ccura cy , esta tes m ay be con sidered in
a t h reefold view first, with rega rd to t h e qua n tity of in terest
wh ich t h e ten a n t h as in th e ten em en t : secondly, with rega rd to th e

timea t wh ich t h a t qua n t ity of in terest is to be en joyed : a nd , th irdly,

wit h rega rd to t h e n umber a nd con n ection s of th e tena n ts.

First, with rega rd to t h e qua n tity of in terestwh ich t h e ten a n t h a s
in t h e tenem en t , t h is ismeasured by its dura t ion a nd exten t . Th us,
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eith er h is r igh t of possession is to subsist for a n un certa in period ,

during h is ow n l ife , or t h e l ife of a n oth er m a n ; to determ in e a t h is

ow n decea se , or to rem a in to h is descen da n ts a fter h im : or it is

circum scr ibed with in a certa in n um ber of yea rs , m on th s , or days
or , la st ly , it is in fin ite a nd un lim ited , bein g vested in h im a n d h is

represen ta t ives forever . An d t h is occa sion s t h e pr im a ry d ivision
of esta tes in to such a s a re f reeh old a nd such a s a re less th a n f reeh old .

An esta te of freeh old liberum ten em en tum
, or fra nkten em en t , is

defin ed by Br it ton to be
“
t h e possession of t h e so il of a freem a n .

”

And St . Germ yn tel ls us t h a t
“
t h e possession o f th e la nd is ca l led

in t h e la w of En gla n d th e fra n kten em en t or freeh old .

” Such
esta te , t h erefore , a nd n o ot h er

, a s requ ires a ctua l possession of th e

la nd ,
is , lega l ly spea king , f reeh old : w h ich a ctua l possession ca n ,

by
th e course of t h e comm on la w , be on ly given by th e ceremony
ca l led l ivery of seisin , wh ich is t h e same a s t h e feoda l in vest iture .

And from th ese pr in ciples w e m ay ext ra ct t h is descript ion of a

freeh o ld ; t h a t it is such a n esta te in la nds a s is conveyed by l ivery
of seisin , or , in ten emen ts of a ny in corporea l n a ture ,

by wh a t is
equ iva len t t h ereto . And a ccord ingly it is la id down by Lit t leton ,

th a t wh ere a freeh old sh a l l pa ss, it beh oovet h to h ave l ivery o f

seisin . As , th erefore , est a tes of in h erita n ce a nd esta tes for l ife
could not by comm on la w be conveyed with out l ivery of seisin ,

th ese a re proper ly esta tes of freeh old ; a nd , a s n o ot h er esta tes a re

con veyed with th e sam e solem n ity , th erefore n o oth ers a re properly
freeh old esta tes.

Esta tes of freeh o ld (th us understood ) a re eit h er esta tes of inkeri
ta n ce, or esta tes n ot of in h erita n ce. Th e form er a re a ga in d ivided
in to in h erita n ces a bsolute or fee-sim ple ; a n d in h erita n ces l imited ,
on e species of wh ich w e usua lly ca l l fee- ta i l .
1 . Ten a n t in fee-sim ple (or , a s h e is frequen t ly styled , ten a n t in

fee) is h e t h a t h a th la n ds , ten em en ts , or h ered itam en ts , to h old to

h im a n d h is h eirs forever : gen era l ly , a bsolutely , a n d sim ply ; with
out men t ion in g w h a t h eirs, but referrin g th a t to h is ow n plea sure ,
or to t h e d isposit ion of t h e la w . Th e t rue m ea n in g of th e word fee

(feodum ) is t h e sam e w it h t h a t of feud or fief , a nd in its origin a l

sen se it is taken in con t ra d ist in ct ion to a l lodium ; w h ich la t ter th e
wri ters on th is subject defin e to be every m a n

’

s ow n la n d , wh ich

h e possesseth merely in h is ow n r igh t , with out owin g a ny ren t or

service to a n y superior . Th is is property in its h igh est degree ;
a nd th e own er th ereof h a th a bsolutum et directum domin ium ,

a nd

t h erefore is sa id to be seised th ereof a bsolutely in domin ico suo,
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in h is ow n demesne. But f eodum , or fee , is th a t wh ich is h eld of

som e super ior , on condit ion of render ing h im service ; in w h ich

superior th e ult im a te property of t h e la nd resides.

Th is is th e prim a ry sen se a nd a cceptan ce of th e word f ee. But

(as Sir Ma rt in Wr igh t very just ly observes) th e doctrine , th a t

a ll la nds a re h olden ,

"
h aving been for so man y ages a fixed a nd

unden ia ble axiom , our Engl ish lawyers do very ra rely (of la te yea rs
especia l ly) use th e word f ee in t h is its prim a ry origin a l sen se , in

con t r a d istin ct ion to a llodium or a bsolute property , with wh ich th ey
h ave n o con cern ; but genera l ly use it to express th e con t in ua n ce
or qua n t ity of esta te. A f ee th erefore , in genera l , sign ifies a n est a te

of in h er ita n ce ; being th e h igh est a nd most extensive in terest t h a t
a m a n ca n h ave in a feud : a nd wh en t h e term is used sim ply , wit h out
a ny ot h er adj un ct , or h a s th e ad jun ct of simple a nnexed to it , (a s

a fee , or a fee-sim ple ,) it is used in con tradistinc tion to a fee-con d i
tion a l a t t h e common la w , or a fee- ta il by th e sta tute ; im port ing
a n a bsolute in h er ita n ce, clea r of a ny cond it ion , lim ita tion , or

restr ict ion s to pa rt icula r h eirs , but descend ible to th e h eirs gen era l ,
wh et h er m a le or fema le, l inea l or col la tera l . And in n o ot h er sen se

t h a n t h is is th e king sa id to be seised in fee, h e being th e feuda tory
of n o m a n .

Ta kin g th erefore f ee for th e future , un less wh ere oth erwise
expla ined , in th is its seconda ry sen se , a s a sta te of in h er ita n ce , it is

appl ica ble to , a nd m ay be h a d in , a ny kind of h ereditamen ts eith er
corporea l or in corporea l . But t h ere is th is d ist in ct ion between
th e tw o species of h ereditam en ts : t h a t , of a corporea l in h erita n ce
a m a n sh a l l be sa id to be seised in h is demesn e, a s of f ee; of a n

in corporea l one , h e sh a ll on ly be said to be seised a s of f ee, a nd n ot

in h is dem esn e. For , as in corporea l h ered itamen ts a re in t h eir
n a ture col la tera l to , a nd issue out of , la n ds a nd h ouses, t h eir own er
h a th n o property , domin icum , or dem esne, in t h e th ing itself , but
h a th on ly som eth ing derived out of it ; resem bl ing th e servitu tes,

or services , of th e civil law . Th e domin icum or property is frequen t ly
in one m a n wh ile t h e appendage or service is in a noth er . Th us

Ca ius m ay be seised a s of f ee of a w ay lead ing over th e la nd , of

wh ich T it ius is seised in h is demesn e a s of f ee.

Th e fee-sim ple or in h erita nce of la nds a nd tenemen ts is genera l ly
vested a nd resides in some person or oth er ; t h ough d ivers in fer ior
esta tesm ay be ca rved out of it . As i f on e gra n ts a lea se for twen ty
on e yea rs , or for one or tw o l ives, t h e fee-simple rem a in s vested in
h im a nd h is h eirs ; a nd a fter th e determ ina t ion of th ose yea rs or
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wh ich w a s d irect ly repugn a n t to t h e form of t h e gift : wh erefore
our lord t h e kin g , perceivin g h ow n ecessa ry a nd exped ien t it sh ould
be to provide rem edy in t h e a foresa id ca ses, h a t h orda in ed , t h a t th e

wi l l of t h e giver a ccord in g to th e form in t h e deed of gift m a n ifest ly
expressed sh a l l be from h en ceforth observed , so t h a t th ey to wh om
th e la nd w a s given under such cond it ion sh a l l h ave n o power to
a l ien e t h e la nd so given but th a t it sh a ll rem a in un to t h e issue of

th em to w h om it w a s given a fter t h eir dea th , or sh a l l revert un to th e

giver or h is h eirs i f issue fa il , eit h er by rea son t h a t th ere is n o issue

a t a l l , or i f a ny issue be , it fa i l by dea th , t h e h eir of such issue fa ilin g .

Neit h er sh a l l th e second h usba nd of a ny such wom a n from h en ce

forth h ave a n yt h in g in t h e la nd so given upon con d it ion a fter th e
dea th of h is wife , by t h e la w o f En gla nd , n or t h e issue of t h e second
h usba nd a nd wife sh a l l succeed in th e in h erita n ce , but imm ed ia tely
a fter t h e dea th of th e h usba nd a nd wife , to wh om t h e la nd w a s so

given , it sh a ll com e to t h eir issue or return un to th e giver or h is

h eir a s before is sa id . And it is to w it t h a t t h is st a tute sh a ll

h old pla ce touch in g a lien a t ion of la nd con t ra ry to t h e form of gift
h erea fter to be m a de , a nd Sh a l l n ot extend to gi fts m ade before .

And i f a fin e be levied h erea fter upon such la nds it sh a ll be void in
th e la w , neith er sh a l l t h e h eirs or such a s t h e reversion belon get h
un to , t h ough th ey be of ful l age , with in En gla nd , a nd out of pr ison ,

n eed to m a ke t h eir cla im .

LITTLE TON ,
TE NURE S , 13— 16 (temp . Edw . IV) . (Th e book w a s

writ ten in Fren ch . Th e t ra n sla t ion is Lord Coke ’

s.)
Ten a n t in fee t a i le is by force of th e sta tute of W. 2 , ca p . 1 , for

before t h e sa id sta tute a l l in h er ita n ces were fee sim ple , for a l l th e

gifts wh ich be specified in t h a t sta tute were fee sim ple cond i t ion a l
a t th e comm on la w , a s appea reth by th e reh ea rsa ll of t h e sam e

sta tu te . An d n ow by t h is sta tute , ten a n t in t a ile is in tw o m a n n ers ,

t h a t is to say , ten a n t in t a ile genera ll a nd ten a n t in ta i le specia ll .
Ten a n t in ta i le gen era l l is , wh ere la n ds or ten emen ts a re given

to a m a n , a nd to h is beires of h is bod ie begot ten . I n t h is ca se it
is sa id gen era l l t a ile , because wh a tsoever wom an , th a t such ten a n t

t aketh to wife (if h e h a th m a ny wives , a nd by every of t h em h ave
issue) , yet everie on e of th ese issues by possibilitie m ay in h er it
th e ten em en ts by force of t h e gift ; beca use th a t everie such issue
is of h is bod ie ingendred .

I n t h e same m a n n er it is , wh ere la nds or tenemen ts a re given
to a wom a n

, a nd to t h e beires of h er bod ie ; a lbeit t h a t sh e h a t h
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d ivers h usba nds, yet t h e issue , wh ich Sh e m ay h ave by every h us
ba nd , m ay in h erit a s issue in t a i le by force of t h is gift ; a nd t h erefore
such gi fts a re ca l led gen era l l t a iles.

Ten a n t in ta i le specia l l is wh ere la nds or tenem en ts a re given
to a m a n a nd to h is wife , a nd to t h e h eires of t h eir tw o bod ies
begotten . I n t h is ca se n on e S h a ll in h erit by force of t h is g ift , but
th ose t h a t be engendred between t h em tw o . And it is ca lled
especia l l t a ile , beca use i f t h e wife die , a nd h e t a keth a n ot h er wife ,

a nd h ave issue , t h e issue of t h e second wife Sh a ll n ot in h erite by
force of t h is gift , nor a lso th e issue of th e second h usba n d , if t h e
first h q a nd die.

NEWYORK RE AL PROPERTY LAW, § 32.

Esta tes ta il h ave been a bol ish ed ; a nd every esta te w h ich would
be ad judged a fee t a il , a ccord ing to t h e la w of t h is sta te , a s it existed
before t h e twelft h d ay of July , seven teen h un dred a nd eigh ty-t w o ,

sh a l l be deem ed a fee sim ple ; a nd if n o va lid rem a inder be l im ited
t h ereon , a fee sim ple a bso lute . Wh ere a rem a inder in fee sh a ll be

l im ited on a ny esta te wh ich would be a fee t a il , a ccord in g to th e

la w of t h is sta te , a s it existed previous to such d a te , such rem a inder
sh a ll be va l id , a s a con t in gen t l im ita t ion on a fee , a nd sh a ll vest in
possession on t h e dea th of th e first ta ker , with out issue l iving a t

t h e t ime of such dea th .

KE NT , COMME NTAR IE S , IV , 14.

Esta tes ta il were in troduced in to t h is coun t ry w it h t h e ot h er

pa rts of t h e Engl ish jurispruden ce , a nd t h ey subsisted in ful l force
before our revolut ion , subject equa l ly to th e power of bein g ba rred
by a fine or common recovery . But t h e doct rine of esta tes t a il , a nd
t h e complex a nd m ult ifa r ious lea rn in g con n ected with it , h ave
become quite obsolete in m ost pa rts of th e Un ited Sta tes. I n Vir

gin ia , esta tes t a il were a bo l ish ed a s ea rly a s 1776 ; in New Jersey ,

esta tes t a il were n ot a bol ish ed un t il 1820 ; a nd in New York ,
a s ea rly a s 1782 , a nd a l l esta tes t a il were turned in to esta tes in fee

sim ple a bsolute. So , in Nor th Ca rol in a , Ken tucky , Ten nessee ,

a nd Georgia , esta tes t a il h a ve been a bol ish ed , by being con verted

by sta tute in to esta tes in fee sim ple. In
'

t h e Sta tes of Vermon t ,

South Ca rol in a ,
a nd Louisia n a , t h ey do n ot a ppea r to be kn own

t o th eir la w s, or ever to h ave existed .
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BLACKSTONE ,
COMME NTAR IE S , 11 , 120— 121 , 126— 127 , 1 29 , 140 ,

143— 144 , 146 , 150 .

We a re n ext to d iscourse of such esta tes of freeh old a s a re n ot of

in h erita n ce , but f or lif eon ly . And o f t h ese est a tes for l ife , som e a re

conven tion a l , or expressly crea ted by th e a ct of t h e pa rt ies ; oth ers

m erely lega l , or crea ted by con st ruct ion a nd opera t ion of law . We

wi ll con sider th em both in th eir order .

1 . Esta tes for l ife , expressly crea ted by deed or gra n t , (wh ich
a lon e a re properly conven t ion a l ,) a re wh ere a lea se is m ade of la nds

or tenem en ts to a m a n , to h old for t h e term of h is ow n l i fe , or for

th a t of a ny oth er person , or for m ore l ives t h a n on e , in a ny of wh ich
ca ses h e is styled ten a n t for l i fe ; on ly wh en h e h olds t h e esta te by
t h e l i fe of a n oth er , h e is usua l ly ca lled ten a n t pur a uter vie. Th ese
est a tes for l ife a re , l ike in h er ita n ces, of feoda l n a ture ; a n d were ,

for some t im e
,
t h e h igh est est a te th a t a ny m a n cou ld h ave in a feud ,

wh ich (a s w e h ave before seen ) w as n ot in its origin a l h ered it a ry .

Th ey a re given or con ferred by t h e sam e feoda l righ ts a nd solem n i

t ies , t h e sam e invest iture or l ivery of seisin , a s fees th em selves a re ;
a n d th ey a re h eld by fea lty , i f dem a nded , a nd such conven t ion a l
ren ts a nd services a s t h e lord or lessor , a nd h is ten a n t or lessee ,

h ave agreed on .

Esta tes for l ife m ay be crea ted , n ot on ly by t h e express words
before men t ion ed , but a lso by a gen era l gra n t , wit h out defin in g or
l im it ing a ny specific est a te . As, i f on e gra n ts to A . B . t h e m a n or

of Da le , t h is m akes h im ten a n t for l ife. For th ough , a s th ere a re n o

words of in h er ita n ce or h eirs m en t ion ed in th e gra n t , it ca n n ot

be con strued to be a fee , it sh a l l h owever be con st rued to be a s

la rge a n esta te a s t h e words of t h e don a t ion wil l bea r , a nd th erefore
a n esta te for l ife . Also sut h a gra n t a t la rge , or a gra n t for a term

of l i fe genera l ly , sh a l l be con st rued to be a n esta te for t h e life of th e

gra n tee; in ca se t h e gran tor h a t h a ut h or ity to m a ke such gra n t : for
a n est a te for a m a n

’

s ow n l ife is m ore ben eficia l a n d of a h igh er
n a ture t h a n for a ny ot h er l i fe ; a nd t h e rule of la w is , t h a t a l l gra n ts
a re to be taken m ost strongly a ga in st th e gran tor , un less in th e ca se
of t h e kin g .

Such esta tes for l i fe wi ll , genera lly speaking , endure a s long a s

t h e l ife for wh ich t h ey a re gra n ted : but th ere a re some esta tes for

l ife , wh ich m ay determ ine upon future con t in gen cies, before th e

l i fe for w h ich t h ey a re crea ted expires. As , if a n esta te be gra n ted

to a wom a n durin g h er widowh ood , or to a m a n un t il h ebe prom oted

to a benefice ; in t h ese , a nd S im i la r ca ses , wh enever t h e con t ingen cy



https://www.forgottenbooks.com/join


590 PROPERTY

1 . An est a te for yea rs is a con t ra ct for t h e possession of la nds or
ten em en ts for som e determ in a te per iod ; a nd it ta kes pla ce wh ere
a m a n let teth t h em to a n ot h er for t h e term of a certa in n um ber of
yea rs , a greed upon between t h e lessor a nd th e lessee , a nd th e lessee

en ters th ereon . I f th e lease be but for h a lf a yea r or a qua rter , or
a ny less t im e , t h is lessee is respected a s a ten a n t for yea rs , a n d is
styled so in som e lega l proceed in gs ; a yea r being th e sh ortest term

wh ich t h e la w in th is ca se takes n ot ice of .

Every esta te w h ich must expire a t a period certa in a nd prefixed ,

by wh a tever words crea ted , is a n esta te for yea rs. And t h erefore
t h is est a te is frequen t ly called a term , termin us , beca use its dura t ion
or con t in ua n ce is bounded , l im ited , and determ in ed : for every such

esta te m ust h ave a certa in begin n ing a nd certa in end . But id

certum est, guod cerium reddi potest : t h erefore i f a m a n m a ke a lea se

to a n oth er for so m a n y yea rs a s J . S . sh a l l n am e , it is a good lea se

for yea rs ; for th ough it is a t presen t un certa in , yet wh en J . S . h a t h

n am ed th e yea rs , it is t h en reduced to a cert a in ty . I f n o day of

comm en cem en t is n amed in t h e crea t ion of t h is esta te , it begin s from
th e m a king , or del ivery , o f th e lea se . A lea se for so m a n y yea rs a s

J . S . sh a ll l ive is void from th e begin n in g ; for it is n eit h er certa in ,

n or ca n ever be reduced to a certa in ty , dur ing t h e con t inua n ce of

t h e lease. And t h e sam e doct rin e h olds , i f a pa rson m a ke a lea se

of h is g lebe for so m a n y yea rs a s h e sh a l l con t inue pa rson Of Da le ;
for t h is is st il l m ore un cert a in . But a lea se for twen ty or m ore

yea rs , i f J . S . sh a l l so long l ive , or if h e sh ou ld so long con t in ue
pa rson , is good : for t h ere is a cer ta in period fixed ,

beyond wh ich it
ca n n ot la st ; t h ough it m ay determ in e soon er , on t h e dea th of J . S . ,

or h is cea sin g to be pa rson th ere.

We h ave before rem a rked , a nd endeavored to a ssign t h e rea son

of , t h e in feriority . in wh ich t h e la w places a n est a te for yea rs , w h en
com pa red with a n esta te for l ife , or a n in h erita n ce : observin g , t h a t

a n esta te for l ife , even i f it be pur a uter vie, is a freeh old ; but t h a t
a n esta te for a t h ousa nd yea rs is on ly a ch a t tel , a n d reckoned pa rt
of th e person a l esta te. Hen ce it fol lows , t h a t a lea se for yea rs m ay

be m ade to commence in f uturo, t h ough a lease for l ife ca n not . As ,

i f I gra n t la nds to Tit ius to h old from Mich a elm a s n ext for twen ty
yea rs, t h is is good ; but to h old from Mich a elm a s next for th e term
o f h is n a tura l l i fe , is void . For n o esta te of freeh old ca n comm en ce
in f uturo ,

: because it ca n not be crea ted a t comm on la w w ith out
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l ivery of seisin , or corpora l possession of th e la nd ; a nd corpora l
possession can n ot be given of a n est a te n ow , wh ich is n ot to com

men ce n ow , but h erea fter ; An d ,
beca use n o l ivery o f seisin is

necessa ry to a lea se for yea rs , Such lessee is n ot sa id to be seised , or

to h ave t rue lega l seisin of th e la nds. Nor indeed does th e ba re lea se
vest any esta te in th e lessee ; but on ly gives h im a r igh t o f en t ry on
th e tenemen t , wh ich righ t is ca l led h is in terest in th e term , or in teresse

termini : but wh en h e h a s a ctua l ly so en tered , a nd t h ereby a ccepted
th e gra n t , th e est a te is th en , a nd n ot before , vested in h im , a nd h e

is possessed , n ot properly of t h e la nd , but of t h e term of yea rs ; t h e
possession or seisin of t h e la nd rem a in in g st il l in h im w h o h a th th e

freeh old . Th us t h e word term does n ot merely sign ify t h e t im e

specified in t h e lease , but th e esta te a lso a nd in terest th a t pa sses
by t h a t lea se ; a nd t h erefore th e term m ay expire, durin g t h e con

tinua nce of t he time; a s by surren der , forfeiture , a nd th e l ike . F or

wh ich rea son , if I gra n t a lease to A . for th e term of t h ree yea rs, a nd ,

a fter t h e expira t ion of t h e sa id term , to B . for six yea rs , a nd A .

surrenders or forfeits h is lea se a t th e end of on e yea r , B
’

s in terest
sh a l l immed ia tely take effect : but i f th e rem a inder h ad been to B .

from a nd a fter t h e expira t ion of t h e sa id th ree yea rs, or from a n d

a fter t h e expira t ion of t h e sa id time, in t h is ca se B .

’

S in terest wi l l
n ot . comm en ce t il l th e t ime is ful ly elapsed , wh a tever m ay becom e

of A .

’

s term .

Th e second species of esta tes n ot freeh old a re esta tes a t w i l l .

An esta te a t wil l is wh ere la nds a nd tenemen ts a re let by one m a n

to a noth er , to h ave a n d to h old a t t h e wil l of t h e lessor ; a nd t h e

ten a n t by force of th is lea se obta ins possession . Such ten a n t

h a th n o certa in indefea sible est a te , n oth in g t h a t ca n be a ssign ed
by h im to a ny oth er ; because t h e lessor m ay determ in e h is wil l , a nd

put h im out w h en ever h e plea ses. But every esta te a t wil l , is a t

th e wil l o f both pa rt ies , la nd lord a nd ten a n t ; so t h a t eith er o f

th em m ay determ ine h is wil l , a nd quit h is con nect ion with th e

oth er a t h is ow n plea sure . Yet th is m ust be understood with
some restr ict ion . For i f th e ten a n t a t wil l sows h is la nd , a nd th e

la nd lord ,
before t h e corn is ripe , or before it is reaped , pu ts h im out ,

yet t h e ten a n t sh a l l h a ve t h e em blemen ts , a nd free ingress , egress
a nd regress , to cut a nd ca rry awa y th e profits. And t h is for t h e

same rea son upon w h ich a l l t h e ca ses of em blemen ts turn ; viz.
,

th e poin t of un certa in ty : sin ce th e ten a n t could n ot possibly kn ow
wh en h is la nd lord would determ ine h is wil l , a nd t h erefore cou ld

make no provision a ga inst it ; a n d h aving sown t h e la nd , wh ich is
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for t h e good of th e pub l ic , upon a rea son a ble presum pt ion , t h e

la w wil l not suffer h im to be a loser by it . But it is ot h erwise , a nd

upon reason equa l ly good ,
wh ere t h e ten a n t h im sel f determ in es

t h e wil l ; for in t h is ca se th e la nd lord sh a l l h ave t h e profits o f t h e

la nd .

Wh a t a ct does , or does n ot , amoun t to a determ in a t ion of th e

wil l on eith er S ide , h a s form erly been m a t ter of grea t deba te in our

courts. But it is n ow ,
I t h in k , sett led , t h a t (besides t h e express

determ in a t ion of th e lessor
’

s wil l , by decla ring t h a t t h e lessee sh a l l

h old n o longer ; wh ich m ust eith er be m ade upon th e la nd , or

n o t ice m ust be given to t h e lessee) t h e exert ion of a ny a ct o f own er

sh ip by t h e lessor , a s en terin g upon t h e prem ises a nd cut t ing
t im ber , t a king a d istress for ren t , a n d impound ing it th ereon , or

m a king a feoffm en t , or lea se for yea rs of t h e la nd to comm en ce

imm ed ia tely ; a ny a ct of desert ion by t h e lessee , a s a ssign ing h is
est a te to a n ot h er , or comm it t in g wa ste , wh ich is a n a ct in con sisten t
with such a tenure ; or , wh ich is in sta r omn ium , t h e dea th or ou t

lawry o f eith er lessor or lessee ; puts a n end to or determ in es t h e
esta te a t will

An est a te a t sufi
’

era n ce is wh ere on e com es in to possession of la n d

by l awfu l t it le , but keeps it a fterw a rds wit h out a ny t it le a t a l l . As

i f a m a n t a kes a lea se for a yea r , a nd a fter a yea r is expired con t in ues
to h o ld t h e prem ises wit h out a ny fresh leave from th e own er of t h e
est a te . Or , i f a m a n m aketh a lea se a t wi ll a n d d ies, t h e esta te a t

wi ll is t h ereby determ in ed : but i f t h e ten a n t con t inueth possession ,

h e is ten a n t a t su ffera n ce. But n o m a n ca n be ten a n t a t

su ffera n ce aga in st t h e kin g , to wh om n o la ch es, or n eglect in n ot

en ter in g a nd oust in g th e ten a n t , is ever im puted by la w ; but h is
ten a n t , so h old in g over , is con sidered a s a n a bsolute in t ruder . But

in t h e ca se of a subject , th is esta te m ay be destroyed wh en ever t h e
t rue own er Sh a l l m a ke a n a ctua l en t ry on t h e l a nds a nd oust th e

ten a n t : for , before en t ry , h e ca n n ot m a in ta in a n a ct ion of t respa ss
aga in st t h e ten a n t by su ffera n ce , a s h e m igh t a ga in st a stra n ger :

a nd t h e rea son is , because t h e ten a n t bein g on ce in by a lawfu l t it le ,

t h e la w (wh ich presumes n o wron g in a ny m a n ) wil l suppose h im to

con t inue upon a t it le equa l ly lawfu l ; un less t h e owner o f t h e l a nd
by some pub lic a n d avowed a ct , such a s en t ry is , wil l decla re h is
con t inua n ce to be tort ious, or , in common la n gua ge ,

wron gfu l .
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fee-simple is th e h igh est a nd la rgest est a te t h a t a subject is ca pa ble
of en joying ; a n d h e t h a t is ten a n t in fee h a th in h im t h e w h ole of

t h e est a te : a rem a inder t h erefore ,
wh ich is on ly a port ion , or resi

dua ry pa rt, of t h e esta te ca n n ot be reserved a fter t h e wh ole is

d isposed of . A pa rt icu la r esta te ,
with a l l t h e rem a inders expecta n t

t h ereon , is on ly on e fee-sim ple : a s £40 is pa rt o f £100 a nd £60

is t h e rem a in der of it : wh erefore , a fter a fee-sim ple on ce vested ,

t h ere ca n no m ore be a rem a inder l im ited t h ereon , th a n , a fter t h e
wh ole £100 is appropria ted , t h ere ca n be a ny residue subsist ing .

6. CO-OWNERSHIP

BLACKSTONE , COMME NTAR IE S , I I , 179— 181 , 184
— 5 , 186— 189, 191

193 , 194 .

We com e n ow to t rea t of est a tes , wit h respect to t h e num ber a nd
con nect ion s of th eir own ers , th e ten a n t s w h o occupy a nd h o ld t h em .

And , considered in t h is view , esta tes of a ny qua n t ity or len gth of

dura t ion , a nd wh eth er t h ey be in a ctua l possession or expecta n cy ,
m ay be h eld in four d ifferen t ways ; in severa lty , in join t -ten a n cy ,
in copa rcen a ry , a nd in comm on .

I . He th a t h olds la nds or ten emen ts in severa lty , or is sole ten a n t

t h ereof , is h e th a t h o lds t h em in h is ow n r igh t on ly , wit h out a ny

ot h er person bein g join ed or con n ected with h im in poin t o f in terest ,
during h is esta te t h erein . Th is is t h e m ost comm on a n d usua l

w ay of h old in g a n esta te ; a nd t h erefore w e m ay m ake t h e same

Observa t ion s h ere th a t w e d id upon esta tes in possession , a s con t ra
d ist in guish ed from th ose in expecta n cy , in t h e preced in g ch a pter
th a t th ere is l it t le or n ot h ing pecu l ia r to be rem a rked con cern in g it ,
S in ce a l l esta tes a re supposed to be of th is sort , un less wh ere t h ey
a re expressly decla red to be oth erwise ; a nd t h a t in laying down
gen era l ru les a nd doct rin es , w e usua l ly a pply t h em to such esta tes

a s a re h eld in severa lty . I sh a l l t h erefore proceed to con sider t h e
oth er t h ree species of esta tes , in wh ich th ere a re a lways a plura lity
of ten a n ts.

I I . An esta te in j oin t- ten a n cy is wh ere la nds or tenemen t s a re

gra n ted to tw o or m ore person s , t o h old in fee-sim ple , fee-ta il , for
l ife , for yea rs , or a t will . I n con sequen ce of such gra n ts a n est a te

is ca l led a n esta te in join t -ten a n cy
, a nd som et im es a n esta te

in j oin ture,
‘

wh ich word a s wel l a s t h e oth er sign ifies a un ion or

con jun ct ion of in terest ; t h ough in comm on speech th e term
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j oin ture is n ow usua l ly con fin ed to t h a t join t -esta te wh ich ,
by virtue

of th e st a tute 27Hen . VI I I . c . 19, is frequen t ly vested in t h e h usba nd
a nd wife before m a rr iage , a s a fu l l sa t isfa ct ion a nd ba r of th e

wom a n
’

s dower .

I n un fold in g t h is t it le , a nd t h e tw o rem a in ing on es , in t h e presen t
ch apter , w e will first in qu ire h ow t h ese esta tes m ay be crea ted ;

next , th eir properties a n d respect ive in ciden ts; a nd la st ly , h ow t h ey
m ay be severed or destroyed .

1 . Th e crea tion of a n esta te in join t —ten a n cy depen ds on t h e

word ing of th e deed or devise , by wh ich th e ten a n ts Cla im t i tle :
for t h is esta te ca n on ly a rise by purch a se or gra n t , t h a t is , by t h e
a ct of th e pa rt ies, a nd n ever by t h e m ere a ct of la w . Now , if a n
esta te be given to a plura lity of person s, with out add in g a ny rest ric

t ive , exclusive , or expla n a tory words , a s if a n est a te be gra n ted to A .

a nd B . a nd th eir h eirs, t h is ma kes th em immed ia tely jo in t -ten a n ts
in fee of t h e la nds. For th e law in terprets t h e gra n t so a s to m a ke
a ll pa rts of it t ake eff ect , wh ich ca n on ly be done by crea t ing a n

equa l esta te in t h em bot h . As th erefore t h e gra n tor h a s th us un ited
th eir n am es , t h e law gives t h em a th orough un ion in a l l oth er

respects. For ,

2. Th e properties of a join t -esta te a re derived from its un ity ,
wh ich is fourfold ; th e un ity of in terest, t h e un ity of title, th e un i ty
o f time, a nd th e un ity of possession ; or , in oth er words , jo in t - ten a n ts
h ave one a nd t h e sam e in terest , a ccru ing by on e a nd t h e same con

veya nce , comm en cing a t on e a nd t h e same t im e , a nd h eld by on e

a nd th e same und ivided possession .

From t h e same prin ciple a lso a r ises t h e rem a in ing gra nd in ciden t
of join t esta tes ; viz .

, t h e doct r in e of survivorsh ip : by wh ich wh en
tw o or m ore person s a re seised of a join t -est a te , of in h er it a n ce , for

th eir ow n lives, or pur a uter vie, or a re join t ly possessed of a n y

ch a t tel in terest , t h e en t ire ten a n cy upon t h e decease of a ny of t h em

rem a ins to t h e survivors , a nd a t len gt h to t h e la st survivor ; a nd
h e sh a l l be en t it led to t h e wh ole esta te , wh a tever it be , wh et h er a n
in h erita n ce , or a comm on freeh o ld on ly , or even a less est a te . Th is
is t h e n a tura l a nd regu la r con sequen ce o f th e un ion a nd en t irety
of t h eir in terest . Th e in terest of t w o join t -tena n ts is n ot on ly equa l

or sim ila r , but a lso is one a nd t h e sam e . On e h a s n ot o rigin a l ly a

d ist in ct mo iety from t h e ot h er ; bu t , i f by a n y subsequen t a ct (a s

by a lien a t ion or forfeit ure o f eit h er) t h e in terest becom es sepa ra te
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a n d d ist in ct : th e jo in t -ten a n cy in sta n t ly cea ses. But , wh ile it

con t inues, ea ch of tw o join t - ten a n t s h a s a con curren t in terest in th e
wh ole ; a n d t h erefore on t h e dea t h of h is com pa n ion , t h e sole in terest
in th e wh ole rem a in s to t h e survivor . For t h e in terest w h ich th e
survivor origin a l ly h ad is clea rly not devested by t h e dea th of h is

com pa n ion ; a nd n o ot h er person ca n n ow cla im to h ave a j oin t

esta te with h im ,
for n o on e ca n now h ave a n in terest in t h e wh ole ,

a ccru ing by t h e same t it le a n d ta kin g effect a t t h e sam e t im e with
h is ow n ; n eit h er ca n a ny on e cla im a sepa ra te in terest in a ny pa rt
of t h e ten em en ts ; for t h a t would be to deprive t h e survivor o f th e
r igh t wh ich h e h as in a l l a nd every pa rt . As th erefore th e survivor ’

s

or igin a l in terest in t h e wh ole st ill rem a in s , a n d a s no one ca n n ow

be adm it ted , eit h er join t ly or severa l ly , to a ny sh a rewith h im t h erein ,

it fol lows, t h a t h is ow n in terest m ust n ow be en t ire a n d severa l , a nd
t h a t h e sh a l l a lone be en t it led to t h e wh ole esta te (wh a tever it be)
th a t w a s crea ted by t h e origin a l gra n t .

Th is r igh t of survivorsh ip is ca lled by our a n cien t a ut h ors t h e j us
a ccrescen di , because th e r igh t upon t h e dea t h of on e join t -ten a n t
a ccum ula tes a nd in crea ses to th e survivors : or , a s t h ey t h em selves
express it ,

“pa rs illa commun is a ccrescit superstitibus, de person a in
person am , usque a d u ltimam superstitem.

"
And t h is j us a ccrescen di

ough t to be m utua l ; wh ich I a ppreh end to be on e rea son w h y

n eit h er t h e kin g , n or a ny corpora t ion , ca n be a join t -ten a n t wit h
a priva te person . For h ere is n o m u tua l ity : t h e priva te person h a s
n ot even t h e remotest ch a n ce of being seised o f t h e en t irety by
ben efit o f survivorsh ip ; for th e king a nd t h e corpora t ion ca n n ever
d ie .

I I I . An esta te h eld in copa rcen a ry is wh ere l a nds of in h er ita n ce
descend from t h e a n cestor to tw o or m ore person s. I t a rises eit h er
by comm on la w or pa rt icula r custom . By com mon la w : a s wh ere
a person seised in fee-simple or in fee- ta il d ies , a nd h is next h eirs a re
t w o or m ore fem a les , h is da ugh ters, sisters , a un ts , cousin s , or t h eir
represen t a t ives ; in th is ca se t h ey sh a ll a l l in h erit , a s will be m ore

fu l ly sh own w h en w e t rea t of descen ts h erea fter ; a nd th ese co—h eirs
a re th en ca l led copa rcen ers; or , for brevity , pa rcen ers on ly . P a r

cen ers by pa rt icu la r custom a re wh ere la nds descend , a s in gavel
kind , to a ll t h e m a les in equa l degree a s son s , brot h ers , un cles , etc .

And ,
in eit h er of t h ese ca ses , a ll t h e pa rcen ers put togeth er m ake but

on e h eir , a nd h ave but on e esta te amon g t h em .
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pa rt in fee-sim ple , t h e oth er in t a il , or for l ife ; so th a t th ere is n o

n ecessa ry un ity of in terest : on e m ay h old by descen t , t h e ot h er by
purch a se ; or t h e on e by purch a se from A . , t h e ot h er by purch a se
from

’

B. ; so t h a t t h ere is n o un ity of t it le ; on e
’

s esta te m ay h ave
been vested fifty yea rs , t h e oth er

’

s but yesterday ; so th ere is n o

un ity of t ime . Th e on ly un ity th ere is , is t h a t of possession : a nd
for t h is Lit t leton gives th e t rue rea son , because n o m a n ca n certa in ly
tel l wh ich pa rt is h is ow n : ot h erwise even th is would be soon

dest royed .

Ten a n cy in comm on m ay be crea ted , eith er by t h e dest ruct ion
of t h e tw o ot h er esta tes , in join t -ten a n cy a nd copa rcen a ry , or by
specia l l im ita t ion in a deed . By th e destruct ion of t h e tw o oth er

esta tes , I m ea n such dest ruct ion a s does n ot sever th e un ity of

possession , but on ly t h e un ity of t it le or in terest . As , if on e of t w o
join t -ten a n ts in fee a l ienes h is est a te for t h e l ife of th e a l ien ee ,

t h e a l ien ee a nd t h e ot h er join t - ten a n t a re ten a n ts in comm on ; for

th ey h ave n ow severa l t it les , t h e ot h er join t -ten a n t by t h e or igin a l

gra n t , t h e a l ienee by t h e n ew a l ien a t ion ; a n d t h ey a lso h ave severa l
in terests , t h e form er join t -ten a n t in fee-simple , t h e a l ienee for h is
ow n l ife on ly . So , i f on e jo in t - ten a n t gives h is pa rt to A . in t a il ,
a nd th e ot h er gives h is to B . in t a il , t h e don ees a re ten a n ts in com

m on , a s h old in g by d ifferen t t it les a nd conveya n ces. I f on e o f t w o

pa rcen ers a lien es, t h e a lien ee a nd t h e rem a in ing pa rcen er a re

ten a n ts in comm on ; because t h ey h old by d iff eren t t it les, th e
pa rcen er by descen t , t h e a lienee by purch a se . So l ikewise , i f t h ere
be a gra n t to t w o men , or tw o w omen , a nd t h e h eirs of th eir bod ies,
h ere t h e gra n tees sh a l l be join t -ten a n ts of t h e l ife-esta te , but t h ey
sh a ll h ave severa l in h er ita n ces ; beca use t h ey ca n n ot possibly h ave
on e h eir of t h eir tw o bod ies , a s m igh t h ave been t h e ca se h ad th e
lim ita t ion been to a ma n a n d w oma n

,
a nd t h e h eirs of th eir bod ies

begot ten : a nd in t h is , a nd t h e l ike ca ses , t h eir issue sh a l l be ten a n ts
in common ; beca use t h ey m ust cla im by d ifferen t t it les, on e a s h eir
of A .

, a nd t h e ot h er a s h eir of B. ; a nd th ose tw o n ot t it les by pur
ch a se , bu t descen t . I n sh ort , wh enever a n esta te in join t -ten a n cy
or copa rcen a ry is dissolved , so th a t t h ere be n o pa rt it ion m ade ,

but th e un ity of possession con t in ues, it is turned in to a ten a n cy
I n comm on .

As to t h e inciden ts a t tend ing a ten a n cy in comm on : ten a n ts in

comm on (l ike join t -ten a n ts) a re compella ble by th e sta tutes of

Hen ry VI I I . a nd Wi ll iam I I I . , before men t ioned , to m a ke pa rt it ion
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Of th eir lands ; w h ich th ey were n ot a t comm on law . Th ey properly
take by d ist in ct m oiet ies, a nd h ave n o en t irety of in terest ; a nd

t h erefore th ere is n o survivorsh ip between ten a n t s in common .

Th eir oth er in ciden ts a re such a s m erely a r ise from th e un ity of

possession ; a nd a re th erefore t h e sam e a s apperta in to join t -ten a n ts
merely upon th a t a ccoun t : such a s bein g l ia ble to reciproca l a ct ion s
of wa ste , a nd of a ccoun t , by t h e sta tutes of

,
Westm . 2 , c . 22 , a nd

4 An ne, c . 16. For by th e comm on la w n o ten a n t in comm on w as

liable to a ccoun t with h is compa n ion for embezzl in g th e profits
of th e esta te ; t h ough , if one a ctua l ly turn s th e oth er out of posses
sion , a n a ct ion of ejectmen t wil l lie a ga inst h im . But , a s for oth er

in ciden ts of join t -ten an ts, wh ich a r ise from t h e pr ivity of t it le, or
th e un ion a nd en t irety of in terest , (such as join ing or bein g joined
in act ion s un less in th e ca se wh ere some en t ire or ind ivisible th ing
is to be recovered .) th ese a re n ot a ppl icable to ten a n ts in common

wh ose in terests a re distin ct , and wh ose t it les a re n ot join t but
severa l.

KENT , COMME NTAR IES , IV , 361 .

Th e comm on la w favored t it le by joint -ten an cy , by reason of

th isvery righ t of survivorsh ip . I ts pol icy w as averse to th e d ivision
of tenures, because it tended to mu lt iply th e feuda l services a nd

weaken t h e effica cy of th a t con nect ion . But in Hawes v. Hawes,
1 Wils. Rep . 165, Lord Ha rdwicke observed t h a t t h e reason of th a t

pol icy h ad ceased with th e a bol it ion of ten ures ; and h e th ough t th a t
even th e court s of la w were n o longer in cl ined to fa vor th em , and ,

a t any ra te , t h ey were n ot favored in equ ity , for th ey were a kind
of esta tes th a t m ade no provision for poster ity . As a n inst a n ce
of th e equity view of th e subject , w e find th a t t h e ru le of survivor
sh ip is not a ppl ied to th e caseo f m on ey loan ed by t w o or more credi
tors on a join t m ortgage. Th e r igh t of survivorsh ip is a lso rejected
in a l l cases of pa rtnersh ips, for it wou ld opera te very un just ly in
such cases. I n t h is coun try th e t it le by join t-ten a n cy is very much

reduced in exten t , a nd th e in ciden t of survivorsh ip is st i ll m ore

extensively dest royed , except wh ere it is proper a nd necessa ry , a s

in th e case of t it les h eld by trustees.

NEWYORK REAL PROPERTY LAW, § 66.

Every est a te gra n ted or devised to tw o or more persons in t h eir

ow n righ t sh a l l be a ten a n cy in comm on , un less expressly decla red

to be in join t ten a n cy ; but every esta te , vested in executors or
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t rustees as such , sh a l l be h eld by th em in join t ten a n cy . Th is

sect ion sh a l l a pply a swel l to esta tes a lready crea ted or vested a s to

esta tes h erea fter gra n ted or devised .

[Th is w a s or igin a l ly en a cted in

SMITH ,
PERSONAL PROPERTY , § 27.

Th e prin cipa l in ciden ts of ownersh ip in comm on a re

First. Th e possession of on e is t h e possession of a ll , a nd a l l a re

equa l ly en t it led to possession .

Second . On e ca n n ot m a in t a in a n a ct ion a ga in st h is co-ten a n t

to recover possession of t h e comm on property ; but h em ay h ave a n

a ct ion of tort a ga in st h im for its conversion or dest ruct ion . A
use o f property wh ich amoun ts to destruct ion or spol ia t ion con st i
tutes con version a nd wil l a uth orize a n a ct ion by t h ose in jured .

Th ird . Th e in terest of on e is subject to levy a nd sa le by execu

t ion for h is debts ; bu t if t h e officer sel l t h e wh ole property , a nd n ot

m erely t h e in terest of t h e judgm en t debtor , h e wil l be l ia ble to a n

a ct ion by th e oth er co-own er for h is und ivided in terest .

F ourth . One owner in comm on of ch a t tels m ay recover from
a n ot h er a ny m on ey properly expended on it beyond h is due pro
port ion ; but t h ere m ust h ave been a previous request to jo in in
m a kin g t h e n ecessa ry repa irs , un less th ere exist som e a greem en t

or prescript ion bind ing eith er pa rty exclusively to m ake repa irs.

F if th . Wh ere person a l property in comm on bu lk a n d of t h e sam e

qua lity , severa ble in it s n a ture , is own ed by tw o or m ore person s
in comm on , ea ch m ay sever a n d a ppropria te h is sh a re if it ca n be

determ ined by m ea suremen t or weigh t , wit h out t h e con sen t of th e

Ot h ers , a nd wit h out l iabi lity to a n a ct ion for t h e conversion of th e

comm on property .

Sixth . Owners in common o f person a l property m ay m a in t a in
a suit in equ ity for pa rt it ion ; a n d in ca se a d ivision be im pra cti
cable , t h ey m ay h ave a decree for t h e sa le o f t h e comm on property ,

a nd a d ivision of t h e proceeds. But t h ey a re n ot en t it led to com

pen sa t ion from ea ch oth er for services rendered in t h e ca re of th e

comm on property , in t h e a bsen ce of a n agreem en t to t h a t effect .

7. INCIDENTS OF OWNERSHIP

HEARN , THEORY OF LE GAL DUT IE S AND RIGH TS , 186.

Th e r igh ts wh ich col lect ively const itute ownersh ip a re t h e r igh t
to possess , t h e r igh t to use , t h e righ t to t h e produce , t h e r igh t to
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un less th e build ing were t aken down , to recla im t h e m a ter ia ls in
specie, h e w a s, n everth eless, en t it led to recover double t h eir va lue
a s com pen sa t ion by t h e a ct ion de tign o j un cto. On t h e oth er h a n d ,

if a person bui lt , wit h h is ow n m a ter ia ls, on t h e la n d of a n ot h er ,

t h e h ouse l ikewise belon ged to t h e owner of th e soil ; for in t h is ca se,
t h e bu ilder w a s presum ed in ten t ion a l ly to h ave tra n sferred h is prop
erty in t h e m a teria ls to such own er . I n like m a n n er , i f t rees were
pla n ted or seed sown in th e la nd of a n ot h er , t he own er o f t h e so il
becam e own er a lso of t h e t ree , t h e p la n t , or th e seed , a s soon a s it

h ad ta ken root . An d t h is la t ter proposit ion is fu l ly a dopted ,

a lm ost in th ewords of t h e civi l la w ,
by our ow n la w wr iters Brit ton ,

Bra cton , a nd th e a ut h or of Flet a .

BLACKSTONE , COMME NTAR IE S , 11 , 122- 123 .

Ten a n t for l ife , or h is represen ta t ives, Sh a l l n ot be prejud iced
by a n y sudden determ in a t ion of h is est a te ,

beca use such a deter

m in a t ion is con t in gen t a nd un certa in . Th erefore if a ten a n t for

h is ow n l i fe sows t h e la nds a nd d ies before h a rvest , h is executors
sh a l l h ave t h e emblemen ts or profits of t h e crop : for t h e esta te w a s

determ ined ‘ by t h e a ct of God , a nd it is a m axim in t h e la w , th a t

a ctus Dei n emin i f a cit inj uriam . Th e represen t a t ives , t h erefore ,

of t h e ten a n t for l ife , Sh a l l h ave th e em blemen ts to compen sa te for
t h e la bour a nd expen se of t ill in g , m anurin g a nd sowin g th e la nds ;
a n d a lso for t h e en couragem en t of h usba ndry ,

wh ich being a public
ben efit , tend in g to th e in crea se a nd plen ty of provision s , ough t to
h ave t h e u tmost security a nd privilege th a t t h e la w ca n give it .

Wh erefore by t h e feuda l la w , i f a ten a n t for l ife d ied between t h e

begin n ing o f Septem ber a nd t h e en d of Februa ry , th e lord , w h o w a s

en t it led to t h e reversion , w a s a lso en t it led to t h e profits of th e w h ole
yea r ; but i f h e d ied between th e begin n in g of Ma rch a nd th e end

of August , t h e h eirs of t h e ten a n t received t h e wh ole. From h en ce

our la w of emblemen ts seem s to h ave been der ived , but with very
con sidera ble im provem en ts. So it is , a lso , if a m a n be ten a n t for t h e

life of a n ot h er , a nd cestui gue vie, or h e on wh ose l ife t h e la nd is h eld ,

d ies a fter th e corn sown , t h e ten a n t pur a uter vie sh a ll h ave t h e em

blem en ts. Th e same is a lso t h e ru le ,
if a l ife est a te be determ in ed

by t h e a ct of la w . Th erefore if a lea se bem a de to h usba nd a nd w i fe
during coverture (wh ich gives t h em a determ in a ble est a te for l ife) ,
a nd th e h usba nd sows th e land , a nd a fterwa rds th ey a re d ivorced
a vin culo ma trimon ii , t h e h usba nd sh a l l h ave th e em blemen ts in

th is ca se ; for th e sen ten ce of d ivorce is t h e a ct of la w . But i f a n
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esta te for l i fe be determ ined by t h e ten a n t
’

s ow n a ct (a s, by for
feiture for wa ste comm it ted ; or , if a ten a n t dur ing widowh ood
th in ks proper to m a rry) , in t h ese , a nd sim ila r ca ses , t h e ten a n ts ,

h aving t h us determ in ed th e est a te by t h eir ow n a cts , sh a l l n ot be

en t it led to t a ke t h e em blem en ts. Th e doctr in e of em blem en ts

extends n ot on ly to corn sown , but to roots pla n ted , or ot h er a n n ua l

a rt ificia l profit , but it is ot h erwise of fruit t rees , gra ss , a n d t h e l ike ;
wh ich a re not pla n ted a n nua lly a t t h e expen se a nd la bour of t h e

ten a n t , but a re eith er a perm a n en t or n a tura l profit of t h e ea rth .

For wh en a m a n pla n ts a t ree , h e ca n n ot be presum ed to pla n t it in
con templa t ion o f a ny presen t profit ; but m erely wit h a prospect of
its being useful to h im in future , a nd to future succession sof ten a n t s.

I n Blades v. Higgs, 1 1 H . L. Ca s.
, 631 , LordWestbury says : My Lordsf w h en

it is sa id by w r iters on t h e Common La w of E ngla nd t h a t t h ere is a qua l ified or

Specia l r igh t of property in game, t h a t is in a n ima ls f erae n a tura ewh ich a re fit for

t h e food of ma n ,
wh ilst t h ey con t in ue in t h eir wild sta te, I a ppreh end t h a t t h e

w ord
“

property” ca n mea n no more t h a n t h e exclusive r igh t to ca tch
,
ki ll a nd

a ppropria te such a n im a ls, wh ich is somet imes ca l led by th e la w a reduct ion of th em
in to possession .

Th is r igh t is sa id in la w to exist ra tion e soli , or ra tione privilegii for I om it th e
t w o ot h er h ea ds of property in game wh ich a re sta ted by Lord Coke , n amely
propter industriam a nd ra tion e impoten tiae, for t h ese grounds a pply to a n im a ls

w h ich a re n ot in t h e proper sense f era e n a tura e. Property ra tione soli is t h e com
m on la w r igh t wh ich every owner of la nd h a s to kill a nd t a ke a ll such a n im a ls

f era e n a turae a s ma y from t im e to t im e be found on h is la nd , a nd a s soon a s t h is
r igh t is exercised t h e a n im a l so killed or ca ugh t becomes t h e absolute property
of t h e owner of t h e soil .
Property ra tion e privilegii is th e r igh t wh ich , by a pecu l ia r fra nch ise a n c ien t ly

gra n ted by t h e Crown in virtue of its preroga t ive , one ma n h ad of kil l ing a nd

ta king a n im a lsf era e n a tura e on t h e la n d of a n ot h er ; a nd in l ike m a n n er t h e game,

w h en k illed or ta ken by virtue of t h e privilege, becam e t h e a bsolute property of
t h e own er of t h e fra nch ise, just a s in t h e ot h er ca se it becomes t h e absolute property
of t h e cw ner of t h e sc il .
[But see Coo ley, Torts, 436 ; Ex pa rteBa iley, 155 Ca l . 472 ; Greer v. Con n ecticut,

161 U . s.

I n Birmingha m v. Al len , 6 Ch . D iv. 284, Jessel , M. K , says : As I un dersta nd ,

t h e la w w a s set t led by th e House o f Lords, con firm ing t h e decision of t h e Court

of Exch equer Ch am ber in t h e ca se of Ba ckh ouse v. Bon omi , 9 H . L . C . 503 , t h a t

every la ndowner in t h e kingdom h a s a r igh t to t h e support of h is la nd in its n a t ura l
sta te . I t is not -a n ea sem en t : it is a r igh t o f property. Th a t being so , if t h e

pla in t iff
’

s la nd h ad been in its n a tura l st a te, n o doubt t h e defenda n ts m ust n o t

do a nyt h ing to let t h a t la nd sl ip ,
or go down ,

or subside .

I n Embrey v. Ow en , 6 Ex. 353 , Pa rke, B. , says : Th e r igh t to h ave t h e st rea m

to fl ow in its n a tura l sta te with out d im in ut ion of a ltera t ion is a n inciden t to t h e
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property in t h e la nd t h rough wh ich it passes ; but flowingwa ter is publici j uris, n ot
in t h e sen se t h a t it is a bon um va ca n s, to wh ich t h e first occupa n t m ay a cquire
a n exclusive r igh t , but t h a t it is publ ic a nd common in t h is sense on ly, t h a t a ll
m ay rea son ably use it w h o h ave a r igh t of access to it , t h a t n one ca n h ave a ny

property in th ewa ter it self, except in t h e pa rt icula r port ion wh ich h e m ay ch oose

to a bstra ct from t h e st ream a nd t a ke in to h is possession , a nd t h a t during th e t ime

of h is possession on ly ; see 5 B. Ad . 24. But each propr ietor of th e adja cen t
la nd h a s t h e r igh t to t h e usufruct of t h e st ream wh ich flows t h rough it .

Th e r igh t to t h e benefit a nd adva n ta ge of t h e wa ter flowing pa st h is la nd is

n ot a n a bsolute a nd exclusive r igh t to th e fl ow of a ll t h e wa ter in its na tura l

st a te ; if it were , t h e a rgumen t of t h e lea rned coun sel , t h a t every a bst ra ct ion of

it w ould give a ca use of a ct ion , would be irrefra ga ble ; but it is a r igh t on ly to t h e
fl ow of t h ewa ter , a nd t h e en joymen t of it , subject to t h e sim ila r r igh ts of a l l t h e
proprietors O f t h e ba nks on ea ch side to t h e rea son ab le en joymen t of t h e same

gift of Providen ce.

8 . RIGHTS IN ANOTHER ’S PROPERTY

HEARN , TH E ORY OF LE GAL DUT IE S AND RIGH T S , 209.

Th ere a re certa in r igh ts t h a t a re usua l ly kn own by t h e a bbre

via ted ph ra se j ura in re, a nd t h a t a re fu lly described a s j ura in rem in

re a lien a . Th ey a re , or a t a ll even t s belong to , t h e res in corpora les,
”

t h e
“
ea gua e in j ure con sistun t,

”
of t h e Rom a n jurists, t h e in cor

porea l h ered itam en ts of En gl ish law . Th e exam ples wh ich B la ck
ston e en um era tes a re a dvowson s , t ith es , comm on s , wa ys, offices,
d ign it ies, fra n ch ises , corod ies or pen sion s , a n nuit ies , a nd ren ts. I
am n ot con cern ed to defend t h is en umera t ion . I t sufficien t ly i llus
t ra tes t h e n a ture of t h e r igh ts in quest ion . Perh a ps in m odern la w

it m igh t be sufficien t to Spea k of ea semen ts, l icen ses, publ ic r igh ts
of w ay , wh et h er by la nd or wa ter , fra n ch ises , a nd a n n u it ies , or o th er
Ch a rges. Wh en t w o or m ore person s h ave d ifferen t in terests in t h e

sam e property , t h e m a t ter m a y be rega rded under d ifferen t a spects.

We m ay look a t t h e qua n t ity o f in terest of th e sm a l ler h older , or w e

m ay look a t t h e d im in ut ion of t h e en joymen t of t h e la rger h older .

Th e form er is th e sta nd -poin t of our law ; t h e la t ter is t h a t of t h e

Rom a n s a nd of th eir descenda n ts. Accord in gly , t h a t pa rt of t h e

la w wh ich w e describe a s t rea t in g of modes of ownersh ip or l im ited
in terests th e Rom a n s ca l led t h e la w of servitudes or burth en s upon
property . Th ere a re cert a in ot h er righ ts in re a liena ,

wh ich , a lth ough

t h ey a re equa l ly with th e la rger in terests r igh ts in rem , our la w

agrees with t h e Rom a n la w in rega rd in g n ot a s esta tes in la nd but

a s burth ens upon it . Of t h ese r igh ts on e is th a t Cla ss of rea l servi
tudes,

”
or servitutes rerum , wh ich w e ca l l ea semen ts.
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Servitudes leave t h e substa nce of t h e t h ing subject t h ereto und ist urbed . A

secur ity or l ien gives a r igh t to t h e h older t h ereof to h old a not h er
’

s property a s
Secur ity for t h e paymen t o f a debt or perform a n ce of a n a ct or even to a ppropr ia te
such property or t h e proceeds o f sa le by w a y of sa t isfa ct ion . A pledge is a ba i l
men t of person a l property by w a y o f security. I n ca se of defa u lt , t h e lega l
remedy today is to sel l t h e property pledged , a fter n ot ice to t h e pledgor , a nd a pply
t h e proceeds to sa t isfa ct ion of t h e c la im secured . A m ortgage, wh et h er of la nd

or of ch a ttels, is a t common la w a conveya n ce upon condit ion subsequen t by w ay

of secur ity. Th e cond it ion is t h a t if a debt is pa id or ot h er a ct performed a t t h e

t ime a nd in t h e m a n ner provided , t h e conveya n ce sh a ll become void , ot h erwise
to rem a in in ful l force a nd effect . Accord ingly if t h e condit ion is perform ed , t h e

t it le of t h e mortga gee comes to a n end a nd t h e property is once more in t h e mort

ga gor ; if t h e cond it ion is n ot performed , t h e conveya nce becomes a bsolute a nd

t h e lega l t it le is indefea sib ly in t h e mortga gee. But equ ity rega rds t h e m or tga gor

a s in subst a nce t h e owner a n d looks upon t h e m ortga ge a s in substa n ce a secur ity
on ly. Hen ce it wil l a l low t h e mortga gor to redeem , t h a t is to pa y t h e debt a n d

obta in a reconveya nce , un less th is r igh t to redeem (ca l led t h e equ ity o f redemp
t ion ) is cut off by foreclosure. A foreclosure is h a d in equ ity by decree requir ing
redem pt ion wit h in a t ime fixed by t h e cour t or in defa ult t h ereof direct ing sa le

of t h e property a n d sa t isfa ct ion of t h e debt out of t h e proceeds. Th ere a re

sta t utes in m a ny jur isdict ion s providing for lega l foreclosure by sa le. Also in

m a ny jur isd ict ion s by sta tute t h e mortga gor is owner of t h e property a nd t h e

mortga gee h a s merely a power to h ave it sold by w a y of sa t isfa ct ion in ca se of

defa ult .

KENT , COMME NTAR IE S , I I , 634— 635 , 636
— 637.

A gen era l l ien is t h e r igh t to reta in th e property of a n ot h er , for

a gen era l ba la n ce of a ccoun ts ; but a pa rticu la r l ien is a r igh t to
reta in it on ly for a ch a rge on a ccoun t O f la bor employed or expen ses
bestow ed upon t h e iden t ica l property deta ined . Th e form er is

t a ken st rict ly , but t h e la t ter is favored in la w . Th e r igh t rests on
prin ciples of n a tura l equ ity a nd comm ercia l n ecessity , a nd it pre
ven ts c ircu ity of a ct ion a nd gives security a nd con fiden ce to a gen ts.

Wh ere a person , from t h e n a ture Of h is occupa t ion , is under

obl iga t ion , a ccord ing to h is m ea n s , to receive , a nd be a t t rouble
a nd expense a bout t h e person a l property of a n ot h er , h e h a s a pa rticu
la r l ien upon it ; a nd t h e la w h a s given t h is privi lege to person s con
cern ed in certa in t rades a nd occupa t ion s , wh ich a re n ecessa ry for
t h e a ccomm oda t ion of th e public . Upon th is ground ,

comm on ca r

riers , in n -keepers, a nd fa rriers , h ad a pa rt icula r l ien by t h e comm on

la w ; for th ey were bound , a s Lord Holt sa id , to serve t h e public to
th e utm ost exten t a nd a bil ity of t h eir employm en t , a nd a n a ct ion
l ies aga in st th em i f th ey refuse ,

with out a dequa te rea son . But

th ough th e righ t of lien probably origin a ted in t h ose ca ses in wh ich
th ere w a s a n obliga t ion , a rising out of th e public em ploymen t , to
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receive t h e goods , it is n ot n ow con fined to t h a t cla ss of person s ;
a nd , in a va riety of cases, a person h a s a r igh t to deta in goods

delivered to h im to h ave la bor bestowed on t h em , w h o wou ld n o t

be obl iged to receive t h e goods , in t h e first in sta n ce , con t ra ry to

h is in cl in a t ion . I t is n ow t h e gen era l ru le , t h a t every ba i lee for
h ire , w h o , by h is la bor a nd skil l , h a s im pa r ted a n a dd it ion a l va lue
to th e goods , h a s a l ien upon t h e property for h is rea son a b le ch a rges .

A ta ilor , or dyer , is n ot bound to a ccept a n employm en t from a n y

one th a t off ers it , a nd yet th ey h ave a pa rt icu la r l ien , by t h e comm on

law upon t h e clot h pla ced in t h eir h a nds to be dyed , or worked up

in to a ga rm en t . Th e same r igh t appl ies to a m il ler , prin ter , t a i lor ,
w h a rfin ger , or wh oever t a kes property in t h e w ay of h is tra de or

occupa t ion , to bestow la bor or expen se upon it ; a n d it exten ds to
t h e wh ole of one en t ire work upon one sin gle subject , in l ike m a n n er

as a ca rrier h a s a l ien on th e en t ire ca rgo for h is wh ole freigh t . Th e

lien exists equa l ly , wh eth er th ere be a n agreemen t to pay a stipu

la ted price , or on ly a n im pl ied con t ra ct to pay a rea son a b le pr ice .

A genera l lien for a ba la n ce of a ccoun ts is founded on custom ,

and is n ot favored ; a n d it requ ires st ron g eviden ce of a set t led

and un iform usage , or of a pa rt icula r m ode of dea ling between t h e

pa rt ies, to esta blish it . Genera l liens a re looked a t with jea lousy ,
because t h ey en croa ch upon t h e comm on la w , a nd dest roy t h e equa l
dist ribut ion of th e debtor ’

s esta te am on g h is creditors.

But by th e custom Of th e trade , a n a gen t m ay h ave a l ien upon t h e
property of h is employer , in t rusted to h im in t h e course of t h a t

trade , n ot on ly in respect to th e m a n agem en t of th a t property , but
for h is genera l ba la n ce of a ccoun ts. Th e usage of a ny t rade suf

ficien t -to esta blish a gen era l l ien , m ust , h owever , h ave been so un i

form a nd n otor ious , a s to wa rra n t t h e in feren ce t h a t th e pa rty a ga in st
wh om t h e r igh t is cla imed h a d kn owledge of it . Th is genera l l ien
m ay a lso be crea ted by express a greemen t .

By sta tutes l iens a re now given in m a ny ot h er ca ses, som et imes to ba ilees, a s
a t common la w , somet imes to person s w h o h ave n ot possession ,

a s in t h e ca se of

mech a n ics’

a n d la borers
’

l iens. Th ese sta tutory l ien s a re m a de en forceable by
sa le or , a s in t h e ca se of mech a n ics ’

l iens, by jud ic ia l foreclosure .

Equity a lso imposes l ien s or ch a rges upon property in order to preven t un just
en rich m en t of one a t t h e expense of a not h er or in order t o give eff ect to t h e sub

sta nce a s con tra sted with t h e form of tra n sa ct ions. Exa mples a re , con t ra cts t o

give mortgages or pledges wh ich a re t rea ted in equ ity a s crea t ing a l ien a t once ,

th ough t h e necessa ry lega l t ra nsa ct ion s t o ca r ry out t h e con t ra ct a re n ot h a d ,

expend iture of money by a co-own er upon t h e property ow n ed in comm on ,
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wh ere in cert a in ca ses equity requires t h e sh a res of t h e ot h er co-own ers to sta nd

a s secur ity, a nd in Engla nd a nd ma ny of t h e Un ited Sta tes , conveya n ce of la nd
to a purch a ser w h o h a s n ot pa id t h e purch a se money or pa rt o f it , in wh ich

‘

ca se

t h e la nd is subjected in equ ity to a l ien in favor o f t h e vendor for such mon ey.

Equ itable l ien s a re n ot ava ilable aga in st purch a sers for va lue wit h out not ice.

9. ACQUISITION OF PROPERTY

BARON , TEXT BOOK OF THE MODERN ROMAN LAW (P a ndekten ) 130

1 . We ca ll a mode of a cquisit ion der iva t ive if t h e own ersh ip of h im w h o a cquires
is ba sed upon t h a t of h im w h o previously owned it ; h e w h o a cqu ires t h e property
is t h e successor o f t h e previous own er , a nd h e a cquires it t o t h e exten t t h a t t h e

la t ter h a d it . Th e effect of t h e der iva t ive mode o f a cqu isit ion rests eit h er upon
t h e wi l l of t h e previous owner (a s in ca se of del ivery, testam en ta ry succession ,

lega cy) or upon a jud icia l decree (a s in adjud ica t ion ,
execut ion of a

jud icia l decision ) or fin a lly upon a sta t utory d irect ion (a s in in testa te succession
a nd t h e forfeiture of property) .
2. We ca l l a mode of a cqu isit ion or igin a l if t h e ownersh ip o f h im w h o a cquires

does n ot rest upon t h e r igh t o f a not h er . T h is is t h e ca se n ot on ly if n o ownersh ip
in t h e t h ing existed before t h e a cqu isit ion (a s in ca se o f t h ings newly com ing in to
existence, a nd own er less t h ings) , but a lso if, indeed , own ersh ip a lready existed in
a person , but t h ere is n o con nect ion between t h e ownersh ip of t h is person a nd

t h a t o f h im w h o a cquires. Accord ingly, m odes of or igina l a cquisit ion fa l l in to
t w o cla sses : (1 ) a cquisit ion o f t h ings n ewly a r ising or h it h erto own er less, (2)
a cq u isit ion o f t h ings form er ly owned by some on e. I n t h e first cla ss belong
a cqu isit ion of f ructus, t h rough occupa t ion , t h rough specifica t ion ,

in t h e secon d cla ss, a cqu isit ion by con fusion a nd a ccession , a nd by a dverse
possession .

SCHEME OF MODES OF ACQ U IS I T ION IN ANGLO-AMERICAN LAW
[Goods of a n a l ien en emy]

Occupa n cy
Aba ndoned ch a ttels

Wild a n im a ls

F ru its of la nd
Alluvion
Sa le for taxes

Or igina l Sa le under judgmen t in rem (e.g. forfeiture under reven ue
Adverse possession , prescr ipt ion
Accession
Con fusion

Judgm en t
Ma rr ia ge
Ba nkruptcy

Deriva t ive in testa te
testamen ta ry See inf ra 10
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th ose a n im a ls wh ich a re not expressly so reserved , a re st il l l ia ble
to be t a ken a nd a ppropria ted by a ny of t h e kin g

’

s subjec ts , upon

th eir ow n territories ; in t h e same m a n n er a s t h ey m igh t h ave t aken

even gam e, itself , t ill th ese civil proh ibit ion s were issued ; t h ere

being in n a ture n o d ist in ct ion between on e species of wild a n im a ls

a n d a n ot h er , between t h e r igh t of a cquir in g property in a h a re or a

squ irrel , in a pa rt r idge or a bu t terfly : but t h e d ifferen ce ,
a t presen t

m ade , a rises merely from th e posit ive m un icipa l la w .

5. To th is prin ciple of occupa n cy , a lso , m ust be referred th e

m eth od of a cquiring a Specia l person a l property in corn growing on
th e groun d , or oth er emblemen ts, by a ny possessor of t h e la nd w h o

h a t h sown or pla n ted it , wh et h er h e be own er of t h e in h er ita n ce , or

of a less esta te , wh ich em blem en ts a re d ist in ct from th e rea l est a te

in th e la nd , a nd subject to m a n y , th ough n ot a ll , t h e in ciden ts
a t tend in g person a l ch a t tels. Th ey were devisa ble by testam en t

before t h e sta tute of wil ls , a nd a t t h e dea t h of t h e own er sh a l l vest
in h is executor a nd n ot h is h eir ; t h ey a re forfeit a ble by out lawry in
a person a l a ct ion ; a nd by t h e s ta tute 1 1 Geo . I I , c . 19, th ough n ot

by t h e common la w , t h ey may be dist rein ed for ren t a rrere. Th e

rea son for adm it t ing t h e a cquisit ion of th is Specia l property , by
ten a n ts w h o h ave tem pora ry in terests , w a s form er ly given ; a nd it

w a s extended to ten an ts in fee , prin cipa lly for t h e ben efit of t h eir
cred itors : a nd th erefore , t h ough th e em blem en ts a re a ssets in th e

h a nds of th e executor , a re forfeita ble upon out lawry , a n d distrein

a ble for ren t , t h ey a re n ot in o th er respects con sidered a s person a l
ch a ttels ; a nd pa rt icula rly t h ey a re n ot th e object of la rcen y before
t h ey a re severed from t h e ground .

6. Th edoctrin e of property a risin g from a ccession is a lso grounded
on t h e r igh t o f occupa n cy . By t h e Rom a n la w ,

if a n y given cor

porea l substa n ce received a fterwa rds a n a ccession by n a tura l or

by a rt ificia l m ea n s
, a s by t h e growt h of veget a bles , t h e pregn a n cy

of a n im a ls, th e em broidering o f cloth , or t h e conversion of wood
or m eta l in to vessels a nd uten sils , th e origin a l own er of th e th in g
w a s en t it led , by h is r igh t of possession , to th e property of it under

such it s sta te of im provemen t : but i f th e th ing itself , by such opera
t ion , w a s ch a n ged in to a d ifferen t species , a s by m a kin g w in e , oil ,

or bread out of a n oth er
’

s grapes, ol ives, or w h ea t , it belon ged to

th e new opera tor ; w h o w a s on ly to m a ke a sa t isfa ct ion to t h e for

mer proprietor for th e m a teria ls wh ich h e h ad so converted . And

th ese doctrines a re im pl icit ly copied a nd a dopted by our Bra cton ,

a nd h ave sin ce been con firmed by m a ny resolut ion s of t h e courts.
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I t h a th even been h eld , t h a t i f on e t a kes awa y a nd clot h es a not h er
’

s

wife or son , a n d a fterwa rds t h ey return h om e , t h e ga rm en ts sh a l l

cea se to be h is property w h o provided t h em ,
bein g a n nexed to t h e

person of t h e ch ild or wom a n .

7 . But in th e ca se of conf usion of goods, wh ere t h ose o f tw o

person s a re so in term ixed t h a t th e severa l port ion s ca n be n o lon ger

d ist inguish ed , t h e En glish la w pa rt ly agrees with , a nd pa rt ly d iffers
from , t h e civil . I f th e in term ixture be by consen t , I appreh end t h a t
in both laws t h e proprietors h ave a n in terest in comm on , in pro

port ion to th eir respect ive Sh a res. But if one wil lful ly in term ixes
h ism oney , corn , or h ay , with t h a t of a noth er m a n , with out h is a ppro
ba tion or knowledge , or ca sts gold in like m a n ner in to a n oth er ’

sm elt

ing pot or crucible , t h e civil la w , t h ough it gives t h e sole property
of th e w h o le to h im w h o h a s n ot in terfered in t h e m ixture , yet

a llow s a sa t isfa ct ion to t h e ot h er for wh a t h e h a s so im providen t ly
lost . But our la w , to gua rd a ga inst fraud , gives t h e en t ire property,
with out a ny a ccoun t , to h im wh ose or igin a l dom in ion is inva ded
a nd endeavored to be rendered un certa in wit h out h is ow n con sen t .

BLACKSTONE , COMME NTAR IE S , I I , 198— 199.

I f a d isseisor turn s me out of possession of my la n ds, h e th ereby

ga in s a mere n a ked possession , a n d I st il l ret a in t h e righ t of possession ,

a nd righ t of property. I f t h e d isseisor d ies, a n d t h e la nd descend

to h is son , t h e son ga in s a n appa ren t r igh t of possession ; but I st il l
reta in th e a ctua l r igh t both of possession a nd property. I f I a cqu iesce
for t h irty yea rs with out brin gin g a ny a ct ion to recover possession
of th e la nds , t h e son ga in s t h e a ctua l righ t of possession , a nd I ret a in
not h ing but th e mere righ t of property. And even t h is r igh t of

property wil l fa il , or a t lea st it wil l be wit h out a remedy , un less I
pursue it with in t h e Spa ce of sixty yea rs.

COOLE Y ’

S NOTE to t h e foregoing ext ra ct .

Th e term is now twen ty yea rs ; see t h e sta tute of 3 a nd 4Wm .

IV
,
c . 27 s . 2 . An d by t h a t st a tute it is provided t h a t t h e r igh t

a nd t it le of t h e person w h o m igh t , wit h in t h e t im e l im ited , h ave h ad

th e proper rem edy , but w h o h a s fa iled to resort to it , sh a l l be

extinguish ed .

I n genera l , twen ty yea rs , a fter t h e r igh t a ccrues , will be found

to be th e period l im ited by sta tute in t h e America n sta tes , with in

wh ich t h e own er m ust br in g a ct ion for recovery of rea l est a te.
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Except ions a re genera l ly m ade in th ese sta tutes in favor of in fa n ts,
m a rried wom en

,
in san e person s, person s beyond t h e sea s , a nd som e

t im es oth er classes.

D IGBY , H ISTORY OF THE LAWOF REAL PROPERTY , Ch a p . X , 1 .

Before th e pa ssing of t h e Prescript ion Act
1 t h ism ode of a cquir in g

r igh ts in a lien o solo w a s rega rded exclusively a s a species of t it le by

gra n t , d ifferin g on ly from a n express gra n t in t h e eviden ce by wh ich
it w as establ ish ed . I f it be proved t h a t th e r igh t h a s been in fa ct
en joyed a s fa r ba ck a s m emory ca n tra ce it , a nd n o origin of t h e

righ t be sh own , th e presumpt ion is th a t it h a s been en joyed from
t im e immem oria l , th a t is, from some period a n ter ior to th e first
yea r of Rich a rd I . , th e t ime a t wh ich lega l memory comm en ces , a nd
t h a t it w a s crea ted before th a t period by th e owner of t h e soil . And

even i f th e righ t were sh ow n to h ave been crea ted wit h in th e time

of lega l memory , j uries were d irected , wh en th e righ t w as in ques
t ion , to presume th a t a s a fa ct t h e r igh t h ad been expressly gra n ted
by t h e own er of th e so il , a nd th a t t h e gra n t h ad been lost . Th is
m ode of support ing r igh ts w a s felt to be m ost unsa t isfa ctory , a nd
a t length t h e Prescript ion Act w a s pa ssed , by wh ich a perfect t it le
to ea semen ts a nd profits is con ferred upon persons w h o h ave en joyed
t h em a s of r igh t con t in uously for certa in periods of t im e specified
in t h e Act . I ts provisions a re somewh a t compl ica ted , but th e

p ra ct ica l eff ect is t h a t t h e en joymen t of a n easem en t , a s, for in

sta n ce , of a w ay or of th e a ccess of ligh t a nd a ir t h rough a window
for twen ty yea rs, a nd t h e en joym en t of a profit a prendre, a s, for
in sta n ce, of pa sturage on a comm on , for t h irty yea rs, works t h e
a cquisit ion of th e righ t . Th e en joymen t must , except in th e ca se
of l igh t , be by a person cla im ing r igh t t h ereto , h en ce it m ay be

defea ted by sh owing t h a t it h a s been en joyed avowed ly in exercise
of som e con t in uing perm ission or a uth ority of th e owner of t h e so il .

SM ITH , PERSONAL PROPERTY (2 ed .) 103— 104.

I n a ct ion s of t rover , or of de bon is a sporta tis, i f th e plain t iff
recovers judgmen t , a nd obta in s sa t isfa ct ion , t h e t it le to t h e property
in quest ion is t ra nsferred to th e defendan t ; th e dama ges recovered
bein g rega rded as th e pr ice of t h e ch a ttel so t ra n sferred by opera tion
of la w .

1 2 3Wil l . IV., c. 71 .
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or gift of ch a ttels, a swel l a s la nds , wit h a n in ten t to defraud cred itors
or ot h ers , sh a l l be vo id a s a ga in st such person s to wh om such fraud
wou ld be prejud icia l ; but , a s aga in st th e gra n tor h im self , sh a ll

sta nd good a nd effectua
'

; a nd a l l person s pa rtakers in , or privy to ,

such fra udu len t gra n ts , sh a l l forfeit th e wh ole va lue of th e goods ,

one m oiety to th e king , a nd a not h er moiety to th e pa rty gr ieved ;
a nd a lso on convict ion sh a l l suffer impr isonmen t for h a lf a yea r .

A t rue a nd proper gift or gra n t is a lways a ccom pa n ied with del ivery
of possession , a nd ta kes eff ect immedia tely , a s if A gives to B £100 ,

or a flock of sh eep , a nd puts h im in possession of th em d irect ly , it
is t h en a gift executed in t h e donee ; a nd it is not in t h e donor

’

s

power to retract it , th ough h e d id it wit h out a ny con sidera t ion or

recompen se : un less it be prejud icia l to creditors ; or th e don or were
under a ny lega l in ca pa city , a s in fa n cy , coverture , duress, or t h e

l ike ; or if h e were drawn in , circumven ted or im posed upon ,
by

fa lse preten ses , ebr iety or surprise . But i f t h e g ift does n ot t a ke
effect , by del ivery of immed ia te possession , it is th en n ot proper ly
a gift , but a con t ra ct ; a nd th is a m a n ca n n ot be com pel led to per

form , but upon good a nd sufficien t con sidera t ion .

KE NT ,
COMME NTAR IE S , I I , 468 , 492— 493 .

A sa le is a con tra ct for t h e t ran sfer of property from on e per

son to a n oth er , for a va lua ble con sidera t ion ; a nd th ree t h in gs a re

requ isite to its va l id ity , viz .
, t h e t h in g sold , wh ich is th e Object of th e

con tra ct , t h e price , a nd th e con sen t of th e con tra ct in g pa rt ies.

Of th e Th ing Sold — Th e t h in g sold must h ave a n a ctua l
or poten t ia l existen ce , a nd be specific or iden t ified , a nd ca pa ble of

del ivery , ot h erwise it is n ot st rict ly a con tra ct of sa le but a specia l
or executory agreem en t . I f th e subject -m a t ter of th e sa le be in

existen ce ,
a nd on ly const ruct ively in th e possession of t h e seller ,

a s by being in t h e possession of h is a gen t or ca rrier a broad , it is,
n everth eless, a sa le

, th ough a cond it ion a l or im perfect one , depend ing
on t h e future a ctua l delivery . But i f th e a rt icle in tended to be sold
h a s n o existence , t h ere ca n be n o con tra ct of sa le .

Wh en t h e term s of sa le a re agreed on
, a nd th e ba rga in is st ruck ,

a nd everyt h in g t h a t t h e sel ler h a s to do wit h th e goods is com plete ,
th e con t ra ct of sa le becom es a bsolute a s between t h e pa rt ies ,

with out
a ctua l pa ym en t or del ivery , a nd th e property a nd t h e r isk of a cciden t
to t h e goods vest in th e buyer . He is en t it led to th e goods on pay
men t or tender of t h e price , a nd n ot ot h erwise , wh en n oth in g is
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sa id a t t h e sa le a s to t h e t im e of del ivery
, or t h e t im e of paym en t .

Th e paym en t or ten der of th e price is , in such ca ses, a cond it ion
preceden t , im pl ied in th e con tra ct of sa le , a nd th e buyer ca n n ot

ta ke t h e goods , or sue for t h em , with out pa ym en t ; for , t h ough th e

vendee a cqu ires a r igh t of property by th e con t ra ct of sa le , h e does

n ot a cqu ire a r igh t of possession of t h e goodsun t il h e pays or tenders
th e pr ice. But if t h e goods a re sold upon cred it , a nd n oth in g is
agreed upon a s to th e t im e of del ivering th e goods , th e ven dee is
imm ed ia tely en t it led to th e possession , a nd , t h e r igh t of possession
a nd th e r igh t of property vest a t on ce in h im ; th ough t h e r igh t of
possession is n ot a bsolute , but is l ia ble to be defea ted ,

if h e becomes
insolven t before h e obta in s possession . I f t h e seller h a s even
despa tch ed th e goods to t h e buyer , a nd in solven cy occurs, h e h a s
a righ t , in Virtue of h is or igin a l own ersh ip , to stop t h em in tra n situ ;

for , th ough t h e property is vested in th e buyer , so a s to subject h im
to t h e r isk of a ny a cciden t , h e h a s n ot a n indefea sible r igh t to t h e
possession ; a nd h is in solven cy , wit h out paym en t of th e price ,

defea ts th a t r igh t , equa l ly a fter t h e tra n situs h a s begun , a s before
th e seller h as pa rted with t h e a ctua l possession of t h e goods.

BLACKSTONE , COMME NTAR IE S , I I , 310— 31 1 , 348, 357
— 360 .

A feoffm en t , f eofiamen tum , is a substa n t ive derived from t h e verb ,
to en feoff , f eofia re or inf euda re, to give on e a feud ; a n d t h erefore
feoffmen t is proper ly don a tio f eudi . I t is t h e m ost a n cien t m et h od

of conveya n ce , th e m ost solem n a nd publ ic , a nd th erefore t h e m ost

easily remem bered a nd proved . And it m ay properly be defin ed ,

th e gift of a ny corporea l h ered itamen t to a n ot h er . He t h a t so

gives , or en feoff s , is ca lled t h e f eofior ; a n d t h e person en feoffed is
den om in a ted t h e f eofi

'

ee.

Th is is pla in ly derived from , o f is indeed itself th e very m ode o f ,

th e a n cien t feoda l don a t ion ; for t h ough it m ay be perform ed by
th e word “

enf eofi
'

or
“

gra n t , yet t h e a ptest word of feoffmen t is,
“
do

”
or dedi .

"
And it is st il l d irected a nd govern ed by t h e same

feoda l ru les ; in som uch th a t t h e pr in cipa l ru le rela t ing to t h e exten t

a n d effect of t h e feoda l gra n t ,
“
ten or est qui legem da t f eudo,

”
is in

oth er w ords becom e th e m axim o f our la w wit h rela t ion to en feoff
m en ts , modus legem da t don a tion i .

”
And th erefore , a s in pu re

feoda l don a t ion s , th e lord ,
from wh om th e feud moved ,

m ust

expressly l im it a n d decla re th e con t in ua n ce or qua n t ity of est a te

wh ich h e m ea n t to con fer ,
“
ne quis plus don a sse pra esuma tur quam

in don a tion e expresserit
”

; SO ,

‘ i f one gran ts by feoffmen t la nds or
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ten em en ts to a n oth er , a nd l im its or expresses n o es ta te , th e gra n tee

(due cerem on ies of la w being perform ed ) h a t h ba rely a n est a te for

l ife . For a s t h e person a l a bil it ies of th e feoffee were or igin a l ly
presum ed to be th e imm ed ia te or prin cipa l inducem en ts to t h e

feoffm en t , t h e feoffee
’

s esta te ough t to be con fin ed to h is person ,

a nd subsist on ly for h is l ife ; un less t h e feoffor , by express provision
in t h e crea t ion a nd con st itut ion of t h e esta te , h a t h given it a lon ger
con t in ua n ce . Th ese express provision s a re indeed gen era l ly m ade ;

for th is w a s for ages th e on ly conveya n ce wh ereby our a n cestors
were won t to crea te a n esta te in fee-sim ple , by givin g t h e la nd to
th e feoffee , to h old to h im a n d h is h eirs forever ; th ough it serves
equa lly well to convey a ny ot h er esta te or freeh old .

But by t h e m ere words of t h e deed t h e feoffm en t is by n o mea n s

perfected : t h ere rem a in s a very m a teria l ceremony to be per form ed ,

ca l led livery of seisin ; wit h out wh ich th e feoffee h a s but a m ere

esta te a t wil l . Th is l ivery of seisin is n o oth er t h a n t h e pure feoda l
invest iture , or delivery of corporea l possession of th e la nd or ten e

m en t ; wh ich w a s h eld a bsolutely n ecessa ry to com plete th e don a t ion .

Nam f eudum sin e investitura n ul lo modo con stitui potuit a nd a n

esta te w a s t h en on ly perfect , wh en , a s t h e a uth or of Fleta expresses
it in our la w ,

“

fit j uris et seisin a e conj un ctio.

”

A fine is somet im es sa id to be a feoffm en t of record ; t h ough it
m igh t with m ore a ccura cy be ca l led a n a cknowledgm en t of a feo ff
men t on record . By wh ich is to be understood , t h a t it h a s a t lea st

t h e sam e force a nd effect with a feoffm en t , in th e conveying a nd

a ssurin g of la nds : th ough it is on e of th ose meth ods of t ra n sferr in g
esta tes of freeh old by th e comm on la w , in wh ich l ivery of seisin is
n ot necessa ry to be a ctua l ly given ; th e supposit ion a nd a ckn ow l

edgm en t t h ereof in a court of rec
'

ord , h owever fict it ious , inducing
a n equa l n otoriety . But , more pa rt icula rly , a fin e m ay be descr ibed
to be a n am ica ble composit ion or a greem en t of a suit , eith er a ctua l or
fict it ious, by leave of th e kin g or h is justices : wh ereby t h e la nds
in quest ion becom e , or a re a ckn owledged to be , th e r igh t o f one of

th e pa rt ies. I n its origin a l it w a s founded on a n a ctua l suit , com
m en ced a t la w for recovery of t h e possession of la nd or oth er h ere

ditam en ts ; a nd th e possession t h us ga in ed by such composit ion w as

found to be so sure a nd effectua l th a t fict it ious a ct ion s were , a nd
con t in ue to be , every day commen ced , for t h e sake of obta in ing
th e same security .
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Ja cob Morla nd la nds of equa l va lue ,
in recom pen se for th e la nds

so wa rra n ted by h im , a n d n ow lost by h is defau lt ; wh ich is a greea ble
to t h e doct rine of wa rra n ty m en t ion ed in th e preced in g ch a pter .

Th is is ca l led t h e recompen se , or recovery in va lue. But Ja cob
Morla nd h avin g n o la n ds of h is ow n ,

being usua l ly th e crier of t h e

court (w h o , from being frequen t ly t h us vouch ed ,
is ca l led t h e

common vouch ee) , it is pla in th a t Edwa rds h a s on ly a n om in a l recom

pen se for th e la n d so recovered a ga in st h im by Gold in g ; wh ich la nds

a re n ow a bsolutely vested in t h e sa id recoveror by judgm en t of la w ,

a n d seisin t h ereof is delivered by t h e sh eriff of t h e coun ty . So t h a t

th is col lusive recovery opera tes m erely in t h e n a ture of a conveya n ce
in fee-simple ,

from Edwa rds t h e ten a n t in ta il , to Gold in g , t h e

purch a sor .

To such awkwa rd sh ifts , such subt le refin em en ts , a nd such stra n ge

rea son in g w ere our a n cestors obl iged to h ave recourse , in order to

get th e bet ter of t h a t stubborn st a tute de don is. T h e design for
wh ich th ese con t riva n ces were set on foot w a s certa in ly la uda ble ;
t h e un r ivet in g t h e fet ters of esta tes- ta i l , wh ich were a t tended with
a legion of m isch iefs to t h e commonwea lth : bu t , wh ile w e appla ud
t h e end , w e ca n n ot adm ire t h e m ea n s.

Th e f orce a n d efiect of common recoveries m ay a ppea r , from w h a t

h a s been sa id , to be a n absolute ba r n ot on ly of a l l esta tes~t a il , but
of rem a inders a nd reversion s expecta n t on t h e determ in a t ion of

such esta tes. So t h a t a ten a n t in ta il m ay ,
by t h is m et h od of

a ssura n ce , convey t h e la nds h eld in t a il to t h e recoveror , h is h eirs
a nd a ssign s , a bsolu tely free a nd d isch a rged of a l l cond it ion s a nd

l im ita t ion s in ta il , a nd of a l l rem a in ders a n d reversion s.

NEWYORK REAL PROPE RTY LAW, 241— 242.

241 . Th e conveya n ce of rea l property by feoffm en t , with
livery of seizin , or by fines , or common recoveries

,
is a bol ish ed .

242. An esta te or in terest in rea l property , ot h er t h a n a lea se

for a term n ot exceed in g on e yea r
, or a ny t rust or power , over or

con cern in g rea l property or in a ny m a n n er rela t ing t h ereto , ca n n ot

be crea ted , gra n ted , a ssigned , surren dered or decla red , un less by
a ct or opera t ion of la w , or by a deed or conveya n ce in wr it ing ,

subscribed by t h e person crea t in g , gra n t in g , a ssign ing , surrender

ing or decla rin g th e sam e , or by h is lawful a gen t , th ereun to auth or

ized by wri tin g . But th is sect ion does n ot a ffect th e power of a

test a tor in t h e d isposit ion of h is rea l property by wil l ; nor preven t
a ny t rust from a risin g or bein g ext in guish ed by im pl ica t ion or
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opera t ion o f la w , n or a ny decla ra t ion of t rust from being proved
by a writ in g subscr ibed by t h e person decla ring th e same.

10 . SUCCESSION 1

BLACKSTONE , COMME NTAR IE S , I I , 201 .

Th e met h ods t h erefore of a cquirin g on t h e on e h a nd , a nd of losin g
on t h e oth er , a t it le to esta tes in th in gs rea l , a re reduced by our la w
to tw o ; descen t, wh ere t h e t it le is vested in a m a n by t h e sin gle
opera t ion of la w : a nd purch a se, wh ere t h e t it le is vested in h im by
h is ow n a ct or agreemen t .

Descen t , or h ered it a ry succession , is t h e t it le wh ereby a m a n on

th e dea t h of h is a n cestor a cquires h is est a te by r igh t of represen ta
t ion , a s h is h eir a t la w . An h eir , th erefore , is h e upon wh om t h e

la w ca sts t h e est a te immed ia tely on th e dea t h of t h e a n ces tor : a nd

a n esta te , so descend in g to t h e h eir , is in la w ca l led t h e in h erita n ce .

Th e doct rin e of descen t s, or la w of in h erita n ces in fee-simple ,

is a poin t of t h e h igh est importa n ce ; a nd is indeed t h e prin cipa l
object of t h e laws of rea l property in En gla nd . A l l th e rules rela t ing
to purch a ses, wh ereby t h e lega l course of descen ts is broken a nd

a ltered , perpetua lly refer to t h is set t led
,

la w of in h erita n ce , a s a

da tum or first prin ciple un iversa lly kn own , a nd upon wh ich t h eir
subsequen t l im ita t ion s a re to work . Th us a gift in t a il , or to a m a n

a nd th e h eirs of h is body , is a l im ita t ion th a t ca n not be perfect ly
understood wit h out a previous kn owledge of th e la w of descen ts

in fee-sim ple . On e m ay well perceive t h a t t h is is a n est a te confined
in its descen t to such h eirs on ly of th e donee , a s h ave sprung or

sh a ll sprin g from h is body ; but w h o t h ose h eirs a re , wh eth er a ll

h is ch ildren both m a le a nd fem a le , or t h e m a le on ly , a n d (am on g

th e m a les) wh eth er th e eldest , youngest , or oth er son a lon e , or a l l

th e son s togeth er , sh a l l be h is h eirs ; th is is a poin t th a t w e m ust

result ba ck to t h e sta ndin g la w of descen ts in fee-simple to be in
form ed O f .

Ext ra cts from BLACKSTONE , COMMENTAR IE S , I I , 208
Th e n a ture a nd degrees of kindred being t h us in some m ea sure

expla ined ,
I sh a l l next proceed to lay down a series of ru les or ca n on s

1 Ho lm es, Common La w , Lect . X ; Ma in e , An cien t La w , Ch a ps. VI , VI I , a nd

Sir F reder ick Pol lock'

s Notes M a n d N.

2Th ese ca non s h ave been superseded or m uch a ltered by legisla t ion in a ll

j urisdict ions. Th e deta ils of th is legisla t ion va ry grea t ly.
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of in h erit a n ce ,
a ccord in g to wh ich , est a tes a re t ra n sm it ted from

t h e a n cestor to t h e h eir ; toget h er wit h a n expla n a tory com m en t ,

rem a rkin g t h eir origin a l a nd progress , t h e rea son s Upon wh ich t h ey
a re foun ded , a nd in some ca ses t h eir a greem en t wit h t h e laws of

oth er n a t ion s.

I . Th e first rule is, t h a t in h er ita n ces sh a l l l in ea lly descend to t h e
issue of t h e person w h o la st d ied a ctua lly seised in infin itum : but

sh a l l n ever l in ea l ly a scend .

I I . A second gen era l ru le or ca n on is , t h a t t h e m a le issue sh a l l be
adm it ted before t h e fem a le .

I I I . A t h ird rule or ca n on o f descen t is t h is : t h a t wh ere t h ere
a re t w o or m ore m a les , in equa l degree , t h e eldest on ly sh a l l in h erit ;
but t h e fem a les a l l togeth er .

As i f a m a n h a th tw o son s , Ma t th ew a nd Gilbert , a n d t w o

da ugh ters , Ma rga ret a nd Ch a r lot te , a nd d ies ; Ma t t h ew , h is eldest

son , sh a l l a lon e succeed to h is esta te , in exclusion of Gilbert , t h e
second son , a n d both t h e daugh ters ; but , i f bot h t h e son s die wit h
out issue before t h e fa t h er , t h e da ugh ters, Ma rga ret a nd Ch a rlot te ,
sh a l l bot h in h erit t h e esta te a s Copa rcen ers.

IV . A fourt h rule , or ca n on o f descen ts is t h is ; t h a t t h e l inea l
descenda n t s in infin itum , o f a ny person decea sed , Sh a l l represen t
t h eir a n cestor ; t h a t is, sh a ll sta nd in t h e sam e pla ce a s t h e person
h im self wou ld h ave don e , h ad h e been l ivin g .

Th us t h e ch ild , gra ndch ild , or grea t gra n dch ild (eit h er m a le or

fem a le) of t h e eldest son succeeds before th e youn ger son , a nd so in

infin itum . And th ese represen t a t ives Sh a l l t ake n eit h er m ore n or

less , but just so much a s th eir pr in cipa ls wou ld h ave don e . AS if
t h ere be t w o sisters , Ma rga ret a nd Ch a rlot te ; a nd Ma rga ret d ies,
leavin g six daugh ters ; a n d t h en Joh n St i les , t h e fa t h er of t h e t w o

sisters, d ies with out oth er issue ; t h ese six da ugh ters sh a ll take
am on g th em exa ct ly th e sam e a s t h eir m ot h er Ma rga ret would h ave
done , h a d sh e been l ivin g ; t h a t is , a m o iety of t h e la nds o f Joh n
St i les in copa rcen a ry : so th a t , upon pa rt it ion m ade ,

i f t h e la nd be
d ivided in to twelve pa rt s, t h ereof Ch a r lot te t h e surviv ng sister
sh a l l h ave six , a n d h er six n ieces , t h e da ugh ters of Ma rga ret , one

apiece .
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in term edia te th e dea th of in testa te a nd th e issua n ce of let ters o f

a dm in istra t ion , t h e lega l t it le to h is person a l property vests in t h e

governm en t in t rust .

Th ere a re ca ses, h owever , h old in g th a t a fter t h e dea t h of th e

in testa te h is person a l property m ay be con sidered in a beya n ce t ill
adm in ist ra t ion gra n ted , a nd is t h en vested in th e a dm in ist ra tor
by rela t ion to th e t im e of deceden t ’

s dea th . True , on th e a p

po in tm en t of a n a dm in istra tor , th e lega l t it le pa sses to h im by oper
a t ion of la w , a nd rela tes ba ck to th e dea t h of t h e in testa te for t h e
purposes of secur in g th e esta te , a nd protect ingperson s dea lin g w ith
pa rt ies en t it led to adm in ist ra t ion . Th e adm in is tra torm ay m a in t a in
a n a ction for a n un redressed tort ious in jury to , or con version of , t h e

property of th e esta te pr ior to h is a ppoin tmen t . Yet th e wa n t of
presen t adequa te protect ion in term ed ia te h is a ppoin tm en t a nd t h e

dea t h of t h e in testa te , m igh t result in irrepa ra ble in jury to t h e esta te .

Wh ile t h e lega l t i t le to t h e in testa te
’

s person a l property is in t h e

adm in ist ra tor a s t rustee , so t h a t for t h e purposes of a dm in ist ra t ion
h e m ay sell t h e sam e a n d give a good t it le to t h e purch a ser , t h e n ext
of kin h ave a vested in terest in t h e surplus of t h e esta te , a fter t h e
pa ym en t of t h e debts .

Th e a ppoin tm en t , powers , a nd dut ies of a n a dm in ist ra tor , a nd
t h e d ist ribut ion of in testa te ’

s person a l property , a re gen era l ly
regula ted by statute ; a n d t h e ru les of th e comm on la w a re m ore or

less m od ified in m ost , if n ot a ll , of t h e Am er ica n Sta tes.

BLACKSTONE ,
COMMENTAR IE S , I I , 374— 375.

By t h e comm on la w of En gla n d sin ce t h e conquest , no est a te ,

grea ter t h a n for term of yea rs , could be d isposed of by testam en t ;

except on ly in Ken t , a nd in som e a n cien t burgh s , a n d a few pa rt icu

la r m a n ors, wh ere t h eir Saxon immun it ies by specia l in dulgen ce
subsisted . And t h ough t h e feuda l rest ra in t on a l ien a t ion s by deed
va n ish ed very ea r ly , yet t h is on wills con t in ued for som e cen tur ies
a fter : from a n a ppreh en sion of in firm ity a nd im posit ion on t h e

testa tor in extremis, wh ich m ade such devises suspicious. Besides ,
in devises t h ere w a s wa n t ing t h a t gen era l n otoriety , a nd publ ic
design a t ion of t h e successor , wh ich in descen ts is a ppa ren t to t h e
n eigh borh ood , a nd wh ich t h e simpl icity of t h e common la w

a lw a ys requ ired in every t ra n sfer a n d n ew a cqu isit ion of property .

STATUTE OF WILLS , 32 Hen ry VI I I , c . 1 .

1 . Th a t a ll a nd every person a nd person s , h avin g or wh ich h ere
a fter sh a ll h ave , a ny m a n ors , la nds , tenem en ts, or h ered it am en t s ,
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h olden in socca ge , or of t h e n a ture of soccage tenure , a nd n ot h aving
a ny m a n ors , la nds , ten em en ts or h ered itam en ts , h olden of th e Kin g
our sovereign lord by kn igh ts serv ice , by socca ge ten ure in ch ief ,
or of t h e n a ture of soccage ten ure in ch ief , n or of a ny oth er person
or person s by kn igh ts service , from h e twen tiet h da y of J u ly in t h e
yea r of our Lord God MDXL . , sh a l l h ave fu ll a nd free l iberty ,
power a nd a ut h or ity to give , d ispose , will a nd devise , a s wel l by
h is la st wi ll a nd testam en t in w rit ing , or oth erwise by a ny a ct or

a cts lawfu l ly executed in h is l ife , a l l h is sa id m a n ors , la nds, tene

men ts or h ered itam en ts, or a ny of t h em , a t h is free wil l a nd plea sure ;
a ny law , sta tute or ot h er th ing h eretofore h ad , m ade or used to t h e

con t ra ry n otwit h sta n d ing .

2. And a l l a n d every person a n d person s , h avin g m a n ors , la nds ,

tenem en ts or h ered itam en t s , h olden of t h e K in g our Sovereign lord ,

h is h eirs or successors , in soccage , or of t h e n a ture of socca ge ten ure

in ch ief , a n d h aving a n y m an ors , la nds , ten em en ts or h ered itam en ts ,

h olden of a n y ot h er person or person s in soccage , or of th e n a ture

of soccage ten ure , a n d n ot h avin g a n y m a n ors , la n ds , ten emen ts

or h ereditam en ts , h olden of t h e Kin g our sovereign lord by kn igh ts
service , n or of a n y oth er lord or person by l ike service , from th e

twen t ieth day of J uly in t h e sa id yea r of our Lord God MDXL . ,

sh a l l h ave fu l l a nd free l iberty , power a nd a uth ority to give , w il l ,
d ispose a n d devise , a s wel l by h is la st wil l a nd testam en t in writ in g ,
or ot h erwise , by a ny a ct or a cts lawfu l ly executed in h is l ife , a ll

h is sa id m a n ors , la n ds , ten emen ts a nd h ered itamen ts , or a n y of t h em ,

a t h is free will a nd plea sure ; a n y law , sta tute , custom or oth er

th ing h eretofore h a d , m ade or used to t h e con t ra ry n otwith st a nd ing .

3 . Savin g a lway a nd reservin g to t h e Kin g our sovereign lord ,

h is h eirs a nd successors , a l l h is r igh t , t it le a n d in terest of primer

seisin a nd reliefs , a nd a lso a ll ot h er r igh ts a n d dut ies for ten ures in
soccage , or of th e n a ture of soccage ten ure in ch ief , a s h eretofore
h a t h been used a nd a ccustom ed , t h e sam e m a n ors , la nds , ten em en ts

or h ered itam en ts to be ta ken , h a d a n d sued out of a n d from th e

la nds of h is High n ess , h is h eirs a nd successors , by t h e person or

person s to w h om a ny such m a n ors , la nds, tenem en ts or h eredit

am en ts sh a ll be d isposed ,
willed or devised , in such a nd l ike m a n n er

a nd form , a s h a th been used by a ny h eir or h eirs before t h e m a king
of th is sta tute ; a nd savin g a nd reservin g a lso fin es for a l ien a t ion s

of such m a n ors , lands , ten em en ts or h ered it amen ts h olden of t h e

Kin g our sovereign lord in socca ge , or of t h e n a ture of soccage

ten ure in ch ief , wh ereof th ere sh a l l be a ny a ltera t ion of freeh old or

in h er ita n ce , m ade by will or ot h erwise , a s is a foresa id .
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BLACKSTONE , COMME NTAR IE S , I I , 510— 513 .

Th e executor or adm in ist ra tor is t o m a ke a n inven tory of a l l t h e

goods a n d ch a t tels, wh et h er in possession or a ct ion , of t h e deceased ;

wh ich h e is to del iver in to t h e ordin a ry Upon oa th , i f th ereun to
lawful ly required .

He is to col lect a l l t h e goods a nd ch a ttels so in ven toried ; a nd to

th a t end h e h a s very la rge powers a nd in terests con ferred on h im by
la w ; being t h e represen ta t ive of t h e decea sed , a nd h aving t h e same

property in h is goods a s t h e prin cipa l h ad wh en l ivin g , a nd t h e sa me

rem ed ies to recover th em . An d i f t h ere be tw o or m ore executors,
a sa le or relea se by one of th em sh a ll be good a ga in st a l l th e rest ;
but in ca se of a dm in ist ra tors it is oth erwise . Wh a tever is so recov

ered , t h a t is of a sa la ble n a ture a nd m ay be converted in to ready
m on ey , is ca l led a ssets in t h e h a nds of th e executor or a dm in ist ra tor ;
th a t is sufficien t or en ough (from t h e Fren ch a ssez) to m a ke h im
ch a rgea ble to a cred itor or lega tee , so fa r a s such goods a nd ch a t tels
extend . Wh a tever a ssets so com e to h is h an ds h e m ay convert
in to ready m on ey , to a n swer t h e dem a n ds th a t m ay be m ade upon
h im : wh ich is t h e next t h in g to be con sidered : for ,
Th e executor or a dm in istra tor m ust pay t h e debts of t h e decea sed .

I n pa ym en t o f debts h e must observe th e rules of pr iority ; o t h er

wise , on deficien cy of a ssets , i f h e pays t h ose of a lower degree first ,
h e m ust a n swer t h ose of a h igh er out o f h is ow n esta te. And , first ,
h e m ay pay a l l fun era l ch a rges , a nd th e expen se of provin g t h e wil l ,
a n d t h e l ike. Second ly , debtsdue to t h e kin g on record or specia lty .

Th ird ly , such debts a s a re by pa rt icula r sta tutes to be preferred to
a l l oth ers : a s th e forfeitures for n ot burying in woolen , m on ey due
upon poor ra tes, for let ters to t h e post -office , a n d som e ot h ers.

Fourt h ly , debts of record ; a s judgm en ts , docketed accord ing to

th e sta tute 4 a nd 5 W. a n d M . C . 20 , st a tutes a nd recogn iza n ces.

Fifth ly , debts due on specia l con tra ct s ; a s for ren t (for wh ich th e
lessor h a s o ften a bet ter rem edy in h is ow n h a nds by d ist ra in in g) ,
or upon bonds, coven a n ts , a n d t h e l ike , under sea l . La st ly , debts
on sim ple con t ra cts , Viz upon n otes un sea led a nd verba l prom ises.

Am on g t h ese sim ple con t ra cts , serva n ts
’

w a ges a re by som e with
rea son preferred to a n y ot h er : a nd so stood t h e a n cien t la w , a ccord
ing to Bra cton

‘

a nd Fleta , w h o reckon among th e first debts to be
pa id , servilia servien tium et stipendia f amulorum . Am on g debts
of equa l degree , th e executor or adm in ist ra tor is a l lowed to pay
h im self first , by ret a in in g in h is h a nds so m uch a s h is debt am oun ts

to . But a n executor o f h is ow n wron g is n ot a l lowed to ret a in : for
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