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PREFACE.

THE following work, being the substance of the general or intro-
ductory part of a course of lectures upon the Law of Private Right
as administered in this country, delivered before the Los Angeles Law
Students’ Association, owes its origin to a conviction entertained by
the author that the theory of jurisprudence now generally prevailing

in England and in this country 1s fundamentally erroneous, and that
to this 1s to be attributed, as to a common source, the loose and 1nac-
curate character of our modern text-books and judicial decisions, the
low standard of professional education, the uncertainty in the admin-
istration of justice, and the generally unsatisfactory condition of the
law 1n all 1ts aspects at the present day.

In the following pages 1 have attempted to expose the radical
errors of the theory referred to, and also to expound the. true theory
of the law, which, though generally recognized by the jurists of other
countries and former ages, seems, since the time of Austin, to have
been lost to the profession in this country and England, and, indeed,
to the English-speaking race generally.

How far I have succeeded, it is not for me to say. But I may, at
least, claim for the work—whatever its merits or demerits in other
respects—that it 1s a pioneer on the road that must be traveled before
any improvement in the existing degenerate state of the law, and of
its literature, can be looked for,

GEORGE H. SMITH.






CONTENTS.

INTRODUCTION.,
g I. Explanation of the Design and Scope of the Work . . :
§ 2. Of the Definition of the Law . . . . . -
§ 3. Of the Division of the Law . . . . o .
PART 1.
OF THE NATURE OF THE LAwW OF PRIVATE RIGHT , . .
CHAPTER 1.
ANALYTICAL QUTLINE OF THE LAW OF PRIVATE RIGHT . o .
1. Division of the Law of Private Right . . : . .
§ 2. Classlfication of Rights ; . . . . ; .
8§ 3. Classification of Actlons . . . . . ;
8 4. Of the Subject-Matter of Private nght . . . . ‘
S s. Definitlon of Contract and its Place in the Law . . N N

§ 6. Of the Arrangement of the Law, with a View to its Exposition

CHAPTER II.

OF THE NATURE OF RIGHT, AND OF THE LAw OF PRIVATE RIGHT, AND
THEIR RELATION TO EACH OTHER

. Divislon of the Subject
. Of the Nature of Right

. Of the Several Theorles of Jurisprudence .
. Of Right as an Element of the Law

. Of Actlonable and Non-Actlonable, or Juridical and Non-]urldlcal nghts
. Definitlon of the Law

. Historical Verification of the Tbeory of thls Chapter . : .

&

® ® &

P 09 P 00 P P v
J OO B W NN -

PART II.

OF THE LAwW OF PRIVATE RIGHT As HISTORICALLY DEVELOPED ., .

CHAPTER 1.

OF THE HISTORICAL DEVELOPMENT OF JURISDICTION

§ 1. Of the Development of the Jurisdiction of the Courts of Law
§ 2. Of the Development of Equity Jurisdiction . : .

-

@ W N~

IO
12

14

14
14
16
18
20
21

22

27

27

27
34



vi CONTENLTS.

CHAPTER 11.
H1STORICAL DEVELOPMENT OF THE LAw (As OPPOSED To EQUITY) :
§ 1. General Remarks on the Development of the Law, and Division of the
Subject . . : : : : . . .
§ 2. Of the Common-Law Actions , . . . .
§ 3. Of the Common-Law Doctrine of Real Estate . . N .
CHAPTER III.
HISTORICAL DEVELOPMENT OF EQUITY : : . . .

§ 1. Of Equitable Actlons - :
& 2. Of Equitable Rights, and hereln, ﬁrst of Uses and Trusts prlor to the
Statute of Uses . . : :

§ 3. Of Modern Trusts : : .
(
PART IIL
OF THE NATURE AND OF THE METHOD AND PRINCIPLES OF RIGHT .
CHAPTER 1.
DEFINITION OF RIGHTS ‘ : : . . . .
CHAPTER 1I.

THE SAME SUBJECT CONTINUED, AND HEREIN, OF THE STANDARD OF
RIGHT AND WRONG : : . . . . .

CHAPTER IILI.

OF THE METHOD AND FIRST PRINCIPLES OF RIGHT . . .

CHAPTER 1V.

OF THE LIMIT TO THE LIBERTY OF THE INDIVIDUAL, IMPOSED BY THE
RIGHTS OF THE STATE .

§ 1. Of the Rights of the State Generally

& 2. Of the Right of Jurisdiction : . .

§ 3. Of Jurisdiction, Continued, and hereln, of Rules of Court ,

$ 4. Of Jurisdiction, Continued, and hereln, of Rules Established by Judlc1al

Precedent . . . . . .

8 5. Of the Right of Leglslatlon : : : : : .
CHAPTER V.

NATURAL RIGHTS DEMONSTRATED FROM THE ABOVE PRINCIPLES . .

§ 1. Of the Right of Self-Ownership

§ 2. Of the Right of Property . :

& 3. Of Rights in rem, other than the nght of PrOperty .

8 4. Of Rights in personam, or Obligations, and hereln, first, of Obllgatlons
ex Delicto : . . . .

8 5. Of Obligations ex Contmdu : : : . :

§ 6. Of Obligations ex Mero Jure . : : : .

6o

70



INTRODUCTION.

8 1. Explanation of the Design and Scope of the Work.

THE objects which I have proposed to myself, and which I have
kept steadily in view in the preparation of this work, are fourfold,
viz.:

1. To explain the nature of the law and the nature of its several
subjects or parts, and their relation to one another ;

2. To set forth and explain those general prmmples of natural right
upon which every system of law 1s based, and which in every system
constitute, not in bulk, but in extent and frequency of application,
the chief part of the law of Private Right ;

3. To give a brief account of the principles and rules, both of law
and equity, which have grown out of the historical development of
our law, and are therefore peculiar to the system ; and

4. To explain and 1llustrate the method of the law of Private Right,
or, in other words, the true method of investigation and reasoning to
be used in determmmg controversies between men as to their rights.

That the ends proposed, and thus briefly stated, may be better un-
derstood, I will add a few words of explanation.

With regard to the first, it is necessary only to remark that the law
1s, in this respect, like other sciences or subjects of inquiry, and that,
in studying 1it, it 1s essential for the student to acquire, at the very
outset of his course, a clear and correct, and, as far as possible, ade-
quate notion of the nature of the law and of the questions or problems
presented by it, and also of its several divisions or parts, and their
relation to one another. This information, once acquired, will serve
as a clew or thread to guide him through the labyrinth of law, and
will enable him, in taking up any subject for study, to understand at .
once the nature of the problem to be investigated, the place of the
subject 1in the law, and its relation to other subjects. It will enable
him also, as he proceeds with his studies, to bring together 1n its nat-
ural correlation the information acquired; and the knowledge thus
obtained will gradually form itself in his mind, not as a loose mass of
arbitrary rules, difficult to remember or to recall when needed, but as
an organic whole, requiring no effort of the memory to retain 1it, and
ever ready to suggest itself when required for use." In no other way,
in my opinion, can the law be readily mastered and retained ; and to
the lack of this, more than to any other cause, is to be ascribed the
failure of existing methods of instruction. For it 1s an unfortunate
fact, and one very discreditable to the profession, that the definition

I The Roman lawyers were distinguished for the habit of thus regarding the law_,
its sclentific unity, as a conslstent whole, and hence resulted the remarkable consist-
ency, or, as they called it, elegance (elegantza) of the Roman law.



viit INTRODUCTIOUN.

and the divisions of the lawin our books are altogether incorrect, and
serve only to mislead and confuse the student.

With regard to the second and third of the objects proposed, a
more extended explanation will be necessary.

The law, as described by the great Lord Mansfield, is nothing else
than reason modified by custom and authority. Hence, every system
of law is composed of two elements, which may be described as the
rational or scientific element, and the /istorical. For all systems of
law agree in their main features and in their general principles, which
are, in the main, rational in their character, but differ from each other

in this: that there are in each certain peculiar rules established by
statute or custom, which constitute 1ts historical element.

These two elements were distinguished by the Roman lawyers by
the terms jus civile and jus gentium, or jus naturale. * Every people,”
they said, “ruled by laws and customs (legzdus et moribus), uses partly
itts own peculiar law, and partly a law common to all men ; for that
law, or part of the law, which each people has established for itself, is
pecullar to the State, and is called the jus civile, as belonging pecul-
tarly to the State; but that law which natural reason has established

among all men 1s observed generally among all peoples, and 1s called
the jus gentium, as being the law which all nations use.”*

The distinction thus made by the Roman lawyers corresponds pre-
cisely with that of Aristotle, who divided the law into the véuog d¢oc,
or peculiar law, and the yéuoc xotvéz, or common law, the former of
which he defined as the law, or part of the law, which each State has
established for itself, and which 1s therefore peculiar to 1it; and the
latter as that which 1s conformable merely to the dictates of Nature,
and which appears to be recognized among all men.?

! Jus autem civile a jure gentium distinguitur : quod omnes popull, qui legibus et
moribus reguntur, partim suo proprlo, partlm communl ominum hominum jure utun-
tur. Nam quod quisque populus 1pse sibl jus constituit, id ipsius proprium civitatis
est, vocaturque jus 01v11e, quasl ]us proprium ipsius clvitatls : quod vero naturalls
ratio inter omnes homines constituit, id apud omnes. pereeque custoditur, vocaturque

pus gentlum quasi quo_jure omnes gentes utantur. Et populus itaque Romanus
partim suo proprlo, partim communl ominum hominum jure utitur. /nst 1, I, 1.

¥ Eth., Bk. 5, Ch. 6, 7; Rhet., Bk. 1, Ch. 10 and 13. Consldering the dlfﬁculty of
the subJect and the perlod at which he wrote, perhaps no other part of the works of
Aristotle exhibits more favorably the character of his original and profound genlus than
his views of the law.
" The subject is treated at large by Dr. Taylor, in the ‘‘ Elements of Civil Law,” in
his chapter on the ‘“ Law of Nature,” from which we extract the following: *‘ Natu-
ral Law is the Rule and Dictate of Right Reason. . . . Positive, Voluntary, Arbitrary
or Instituted Law . . . is that which does not flow from the general conditlon of
human nature, but has for its objects things merely indifferent, and is founded in the
sole pleasure of the Legislature. And these [after quoting Arlstotle] are the very
words of the Emperor:  Omunes populi qui legibus et moribus reguntur, partim suo pro-
Drio, partim communi omnium hominum jure utuntur.’
. *“For both writers, by common or universal, mean natural law, and by private or
partlcular, the proper Institutions of separate communitles, dlfferlng from each other
according to the different features of government, the wants and exlgencies, the tem-

per, disposition and other clrcumstances of each soclety . . . so that Aristotle’s dis-
tribution stands thus (translating the Greek):

THE Law (véuog).

e A

‘The Common The Peculiar
or Natural Law. or Instituted Law.
e EEEa—
Unwritten. Written.

‘“ This twofold division of law, as it is the earliest, so it is, perhaps, the best, and
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The distinction also corresponds to the distinction made in our law
between the principles and the rules of the law, and between reasoning
from principle and reasoning from authorly ; of which the one consists
merely in applying the established rules of the law to cases coming
within their explicit terms, and the other in logical deduction from
principles. To the former applies the maxim, Quod vero contra ratio-
nem Juris receptunt est, non est producendum ad consequentias;' to the
other, the maxim, Ub: eadem ratio, ib: idem jus. Or, as the distinction
1s expressed by Bacon: ¢ Let reason be prolific, but custom sterile,
that it may breed no cases. Therefore, what 1s received against the

reason of the law, or even where its reason 1s obscure, is not to be
drawn into consequence.” ?

The jus civile, or peculiar law, considered with reference to its im-
portance and the generality of its application, constitutes in every

system but a comparatively inconsiderable part of it, and the jus gen-
Lium or naturale, or common law, the principal part.

The latter 1s purely rational and scientific in its character, and can
be taught scientifically precisely as geometry is taught; and, as it con-
stitutes the principal part of the law, it follows that the law can in the
main be taught in a purely scientific manner. Taught in this way, I
believe 1t to be practicable to compress 1n a very small space what
is now spread through hundreds, and even thousands, of volumes.®

The law, however, cannot be learned wholly in this way ; for every
system of law 1s so implicated with arbitrary and accidental rules,
established by statute or custom, that it 1s impossible to understand
the text-books and reports without being familiar with this historical
element ; and a famiharity with this element 1s the more essential
from the fact that the technical terms used in each system are gen-

erally of historical origin. Accordingly, I have aimed to give a clear
notion, as well of the historical as of the scientific or rational part of

the law ; which is but to state again the second and third of the ob-
jects above specified.

With regard to the method of the law (the explanation of which is
the fourth of the objects proposed), I will say nothing for the present,
except to refer briefly to a very prevalent misconception of the subject.

has been generally recelved by lawyers and philosophers.” (Elements of Civil Law,
3d edit., pp. 99, €Z s¢q.)

L D1g I, 3. 14; cited in Broom, Leg. Max.

2 De Augmmtis Bk. 8, Ch 3, Aph. 11.

$ It is doubtless true, as remarked by Mr. Holmes in his able work upon the Com-
mon Law, that for the exposition of the law ‘* other tools are needed besides logic.”
But it is a great practical error not to recognlze the fact that logic is, and always has
been, the principal tool, and that it does, in fact, constitute the life of the law. Nor
could a greater practlcal mistake be made than to attempt to Impart a knowledge of
the law to the beginner by mere historlcal exposltlon To this the student must resort
in the further progress of his studies ; but at first it should be resorted to no further
than is absolutely necessary to enable him to understand the books. Hence, for the
beglnner the dogmatic 1s the preferable method, and the /:s207:cal should be deferred
to a later period. Nor should it ever be forgotten that the historical element of the
law at any given tlme owes its force to its then reception, and not to the fact that it
had anclently been received. Hence, when any part of it has fallen Into disuse, it is
no longer part of the law ; nor is it of any Interest to the jurist, unless he be also an
historian, save as it may explam the present conditlon of the law. Nor can there be
a greater mistake than to suppose that the historical facts of early times are the germs
out of which the law has been developed. The development of the law consists in
the eradication of its historical element, and the substitution of ratlonal principles ;
and of this development logic is the prmc:lpal instrument.
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Of late years the notion has sprung up, and has become more and
more prevalent, that all questions of law are to be decided simply by
referring to some statute, or some rule established by precedent.
If this were so, all that would be required of the lawyer would be a
facility in hunting up authorities and a retentive memory. But thisis
very far from being the case. Where an authority is found, the still
more difficult task remains to determine its value, and this can only
be determined by means of a thorough familiarity with the general
principles of the law, and by the exercise of our independent reason.
This 1s one of the most important functions of the lawyer, and perhaps
in no other respect is the difference between the thorough and the
mere case lawyer so manifest as in the capacity for performing it. In
this and 1n other ways, the function of the lawyer involves, in the
highest degree, the exercise of the reasoning or logical faculty. He
must, if he would be a competent jurist, possess the faculty of broad
and comprehensive generalization, and also that of fine and accurate
distinction ; he must be capable of correct and scientific definition,
and of reasoning boldly and logically from his premises, and of form-
ing confidently his own conclusions. If these should agree with the
rules established by the prevailing authorities, then he will understand
the reason of the law ; in which, as Chief-]Justice Holt justly observes,
the law in fact consists. If, on the other hand, an authority should
appear to him to be 1in conflict with the settled principles of the law,
then, in most cases, he will not hesitate to reject it ; and at all events,
even if, like Galileo, he 1s forced by authority to acquiesce in a false
proposition, he will still be able to perceive its falsity, and will thus at
least preserve the integrity of his intellect and his conscience, which
by any other course must be seriously impaired; for nothing can be
more destructive to the reasoning faculties than to accept as true
what i1s logically false, or to the conscience, than to confound the just
and the unjust.

In short, without this independent exercise of the reason, the faculty
of judging of the decisions, and even of understanding or of correctly
applying them, will be lost. This was 1llustrated by the condition
into which the Roman lawyers had fallen in the time of Justinian, and
for some centuries previous—who had, in fact, asi1s remarked by Mac-
keldey, lost entirely the capacity of weighing the authorities, and of
judging their relative values. To supply this defect, various ineffect-
ual expedients were resorted to. For example, certain jurists were
named whose authority, when accordant, should be conclusive ; where
they differed, the majority was to prevail; and, where they were
equally divided, the authority of one (Papinian) was to determine.
The expedient, of course, proved entirely ineffectual, as must be the
case with all devices for supplying the want of the reasoning faculty in
lawyers and judges; and hence, on account of the continued ineffi-
ciency of the judges and lawyers, and the consequent confusion in the
administration of justice, it was found necessary to codify the law,
which resulted i1n the Codes, the Pandects, and the Zustitutes of Jus-
tinian.’

! The collections of Justinlan are often referred to by the advocates of the codifica-
tion of our own law with too much praise. In the opinion of the most competent
authoritles, the work was very badly done. The event took place after the fall of the
Western Roman Emplre, and at a perlod when ev ery spark of orlginal genlus, either
in the law or in literature generally, had become extinct among the Roman people.
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The profession of our own country and time has gone very far in
the same direction, and the same remedy 1s proposed ; but this deca-
dence in the genius of the English and American bar I regard as the
consequence of accidental causes only ; and it needs but the introduc-
tion of better methods, of which many signs appear, entirely to ar-
rest it.

§ 2. Of the Definition of the Law.

The term “the law,” accordingly as it is used by the English or the
American lawyer, varies somewhat in meaning. The former, when he
uses 1t, has in view the law of England, a single State; the latter,
though he sometimes refers to the law of his own State, most com-
monly has in view the American law, or the law common to all the
States. For though the several States are, with reference to each
other, and, with certain well-defined exceptions, with reference also to
the Federal Government, sovereign or independent political communi-
ties, each with its own legislature and system of courts, yet substan-
tially the same system of law is administered, with one exception, in
the courts of all the States, and also in the Federal courts. To this
common law of all the States, or, as 1t may be called, the “American
Common Law,” and not to the law of any particular State, our text-
books are almost exclusively devoted ; and, in accordance with this
custom, 1t will constitute the subject of our present investigations.

In these investigations our first inquiry will be as to the nature of
this law, or rather—as all systems of law are i1n essential nature the
same—as to the nature of posizive, or, as Blackstone calls 1t, municipal
law 1n general. In which task we can receive but little aid from the
various definitions given in the books; for these are so various and
conflicting that it will be impossible to reconcile or even intelligently
to discuss them until we have investigated in detail thie nature and
general principles of the law. Indeed, even could a correct definition
be devised, it would be of little service to us at the present stage of
our investigations. For, to the student just entering upon the subject,
1t would carry with 1t but a vague meaning ; while, to older lawyers,
owing to inveterate errors almost universally prevailing as to the
nature of the law, it would probably serve only to excite prejudice
against the views of \the author; and it would thus prove, in the ex-
pressive language of Scripture, to the one a ¢ stumbling-block,” and
to the other ¢ foolishness.” We must, therefore, regard the definition
of the law rather as the end and crown than as an appropriate begin-
ning of our labors.

But, while even a perfect definition of the law would do but little
to help us at the threshold of our inquiries, an incorrect definition,
by giving us a false notion of the law, and misleading us as to the
method to be pursued in studying i1t, may do us infinite harm ; and
hence 1t will be necessary for us to examine at some length the vari-
ous definitions that have been offered—so far, at least, as may be nec-
essary to avoid being misled by them.

Nor should the somewhat protracted attention we are about to
devote to the subject of definition be regarded—as it probably will
be by some—as wasted. For it 1s not an exaggeration to say that

It had no effect in Improving the Roman lawyers ; but perhaps it was a necessary ex-

pedient at a time when the bar, as well as the people generally, had so profoundly
degenerated.
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nearly all errors of human thought in social and political science may
be traced to errors engendered by a misconception of the meaning of
words. ¢ Men 1magine,”’ says Bacon, * that their reason governs words,
while, and in fact, words react upon the understanding ; and this has
rendered philosophy and the sciences vain and inactive.”’ Or, as he
otherwise expresses it, ¢ words still manifestly force the understanding,
throwing everything into confusion, and lead mankind into vain and
innumerable controversies and fallacies.” ? Hence, what 1s sometimes
contemptuously called logomac/y, or ighting over words, 1s often the
decisive battle by which a theory is established or overthrown. And
this, indeed, will be found to be the case with the subject under inves-
tigation ; which, in fact, will be found to furnish the most remarkable
instance 1n the history of philosophy of this tyranny of words over
the human mind.

The definitions of the law given in the books, though varying
widely in terms, may all be reduced to four, of which, however, the
first three only are real definitions, and the last a mere description of
the law.

The first, in effect, defines the law as being a mere expression of the
will of the State; or, in other words, as consisting altogether of laws
(Zeges), or statutes. To this effect is the definition of Blackstone, as
amended by Christian j viz., that the “law 1s a rule of civil conduct
prescribed by the supreme power in a State ;’*and also the definition
of Austin, that a law is a command of the sovereign, and the law an
aggregate of such commands ;' and that of the code of the New York
Code Commissioners, which defines the law as‘a rule of property and
of conduct prescribed by the sovereign power of the State;”” and
also that of the California Code, according to which it 1s “ a solemn
expression of the will of the State.”® These definitions are all, in effect,
the same ; and, though embodying a conception of the law now almost
universally prevailing, are so palpably in conflict with patent and no-
torious facts that their acceptance must ever remain at once a reproach
to the intelligence of English and American lawyers, and the most
curious of all phenomena 1n the history of philosophy. For no fact 1s
more obvious or more fully recognized than that the law has been
developed, not by the legislature, but by the courts in the ordinary
exercise of their jurisdiction ; and that, so far as its formal expression
1s concerned, 1t is to be sought, not in the statutes (which constitute
but an inconsiderable part of it), but in the decisions of the courts.
The definition 1s, therefore, obviously untrue even when applied to the
law of a particular State, and is still more manifestly so when applied
to the American law, which has neither a common lawgiver nor com-
mon tribunals, and which, therefore, obviously cannot be brought un-
der the definition.

We might, therefore, at once dismiss the subject from further con-
sideration, were 1t not for the influence the definition has exercised,
and still continues to exercise, upon the professional mind in this
country and in England—an influence so profound and deleterious
that, until removed, it will stand as an insuperable obstacle to the intel-
ligent study of the law. On this account, therefore, some further con-
sideration of the subject will be necessary.

The definition in question originated in an unfortunate mistake of

1 Now. Org., Aph. 59. 2 Id., Aph. 43. 8 1 Blackstone, Com. 44.
4 1 Austin, Jur. 9I. 5 N.Y. C. C,, sec. 2. ¢ Pol. C. 4466.
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1. The law is a mere expression of the will of the supreme govern-
ment.

2. The courts in fact exercise legislative functions. Hence judicial
decisions are mere expressions of the will of the State through its
officers, the judges; and in their essential nature differ in no respect
from statutes or legislative acts.

3. Custom 1s no part of the law until recognized and adopted by
the government, either through its legislature or the courts.

4. International law 1s not law in the true sense.

5. Nor i1s constitutional law.

6. Rightsare mere creatures of the will of the supreme government.

7. Hence there are no such things as natural rights.

8. Hence the State itself cannot have any rights, or be subject to
any obligations, either as to its own citizens or as to foreign nations,

9. The legislative will 1s not only the source of rights, but the para-
mount standard of the just and the unjust, and of right and wrong
generally. -

10. The power of the sovereign is incapable of legal limitation ;
or, in other words, the supreme government is legally absolute, or
despotic.

With a little reflection it will be perceived that all the above con-
clusions follow logically from the definition, and cannot be consist-
ently rejected by anyone who accepts it.*

It is obvious, therefore, that the definition, as well as the theory
based upon 1t, 1s subversive of human rights and liberty, and of
morality itself ; and the mere statement of the theory may be, there-
fore, taken as a reductio ad absurdum of the definition. We have dwelt
at length upon this definition, because it 1s almost universally received
by the profession, and because, as we have already remarked, so long
as this continues to be the case no intelligent study of the law, in its
scientific aspect, 1s possible.

The second definition defines the law as consisting of the general
customs of the realm, or State.” This definition is of earlier date than
the former, and 1s supported by the concurrent authority of all our
writers, ancient and modern. The essential 1dea intended to be con-
veyed by 1t 1s beyond all question correct ; for there 1s no fact more
certain or more important than that all law rests in the main upon
custom. But, as expressed, the definition is inaccurate; for it is
obvious that custom 1s only one of the elements of the law.

The third definition regards the law as 1dentical with justice. This
1s implied 1n our common speech ; as, for example, when we speak of
‘““ courts of justice,” or of ¢“the administration of justice,” and is ex-
pressly asserted by the highest authorities. Thus Bracton, following
the Roman lawyers, defines jurisprudence, or the knowledge of the
law, as ‘“the science of the just and the unjust”™ (jwstz atgue injusts
sczentia), and the law “ as the art of the good and the equitable” (ars
boni et egui); and accordingly he says: ‘ Justice, therefore, is the
virtue, jurisprudence the science ; justice the end (summum bonum),
jurisprudence the means.” And with this agrees precisely the defini-
tion of Sir Matthew Hale ; according to which “the common law of

I This is shown more at length in an article published in the American Law Review,
March-April. 1887, entitled ‘* The English Analytical Jurists,” where will be found
condensed Into a brief space a clear view of the theory of jurisprudence generally ac-
cepted in England and this country, 3 1 Blackstone, Com. 63.
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England 1s ke common rule for administering justice within this king-
dom ;" and also the forms of the old commissions to the judges, which
were ; facturt quod ad justitiam pertinet secundum legem et consuetuainem
Anglie ;* and indeed the books are full of expressions of eminent
jurists which, in effect, assert the same proposition.* But, to say the
least, this definition 1s inaccurate ; for the law 1s obviously made up in
part of laws and customs, the former of which are purely arbitrary,
and the latter to a large extent accidental, and both often unreason-
able and absurd.

The common fault of all these definitions 1s that they each regard
only a part of the law, and ignore the remainder. For the law is in
fact made up of laws or statutes, customs, and principles of natural
reason ; and no definition which i1gnores either of these elements, or
which fails to express the manner in which they are related to the law
and to each other, can be accepted as satisfactory.

The fourth definition, or supposed definition, does not aim to express
the essential nature of the law, but merely to distinguish and i1dentify
it, and thus to determine the proper subject of our investigation.
According to 1t, the law 1s simply the aggregate of the principles and
rules, whether arbitrary, accidental, or of natural reason, by which the
courts are governed in the exercise of jurisdiction ; or, as expressed
by Sir Matthew Hale, “ 1t 1s generally that law by which the deter-
minations in the (king’s) ordinary courts are guided.” ®

This definition, or rather description, of the law 1s equally con-
sistent with all the definitions given, and indeed with any definition
that can be devised. Hence it furnishes a common ground upon
which the advocates of all theories of jurisprudence may stand at
least equally well, and 1t may be conveniently used as giving a rough
and approximately correct description of the law. Let it be assumed,
therefore, for the purpose of defining the scope of our inquiries, that
the law, whose nature we are seeking to ascertain i1s the law which
the courts enforce, or at least are supposed to enforce ; or, more spe-
cifically, that it is the aggregate of the rules and principles by which
the courts are governed in the exercise of jurisdiction.

This description of the law, however, gives us no information as to
the essential nature of the rules of conduct which are thus enforced,
and which, according to it, constitute the law. It remains, therefore,
to investigate the nature of these rules or principles, a problem purely
historical, and which can only be solved by an examination of some
actually existing system of law. In making this investigation we will,
for obvious reasons, generally have 1n view our own, or the American,
law ; but what we will have to say will be equally applicable to all

systems.
S 3. Division of the Law.

The law 1s not a homogeneous whole, but consists of several different

' Co. Lit., 142 a. ? See especlally Co. Lit., 142 a, 158 b, 976, 97 b.

® This is also in effect the definition of Von Ihering, who defines the law as ‘‘ em-
bracing all the princlples of law (Kec4f) enforced by the State.” (Struggle for Law,
5); and that of Bliss, who defines it as ‘‘ the aggregate of the rules recognized or pre-
scribed by the supreme power of the State . . . regulating the property and per-
sonal relatlons of men” (Sov., 52); and that of Holland (Jur., 12), according to
which ‘*a law is a general rule of external conduct enforced by a soverelgn power,
and the law merely an aggregate of laws.” In fact, however, these and the definition

il;le t(llle text are not definitlons in the true sense, but mere statements of the subject to
efined.
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parts or branches, which differ essentially in their nature. Its nature,
therefore, can only be understood by an analysis and separation of i1t
Into 1ts several parts, and by the division and subdivision of each part,
until we have presented to our view, as a connected whole, the vari-
ous subjects which make up the aggregate which we call the law.
Our first step, therefore, will be to examine and analyze the law as it
1s actually administered by the courts.

If we observe the course of business in the courts of ordinary civil
and criminal jurisdiction, we shall find that they are exclusively occu-
pied either in determining controversies between individuals with ref-
erence to their reciprocal claims and demands upon each other, or in
determining accusations of crime, which, in effect, are controversies
between individuals and the State.

The power to hear and determine such controversies is called jurisdic-
fion, and 1s either civil or criminal; the former consisting in jurisdiction
over civil cases, or controversies between individuals, and the latter in
jurisdiction over criminal cases, or accusations of crime.’

An obvious division of the law, therefore, 1s into the civil and the
criminal law—the former being the branch of the law which governs
the exercise of civil, and the latter that which governs the exercise of
criminal, jurisdiction.

The criminal law 1n this country consists almost wholly of statutory
enactments, which are simple in their nature and readily understood ;
and a sufhicient knowledge of it for purposes of the gereral practi-
tioner can, therefore, be readily acquired by the student by the
perusal of the criminal code of his particular State, and perhaps, also,
of some good text-book on the subject. It differs so essentially from
the civil law in 1ts nature that it will only produce confusion to con-
sider them together ; and we will, therefore, for the present, dismiss it
from consideration, adding only that the civil law is the branch of the
law with which lawyers 1in general are principally, and indeed almost
exclusively, concerned.

The civil law is that branch of the law by which the determination
of civil cases is provided for and governed, and it consists of the law
of civil procedure and the law of private right (jus privatum).

The former will first be briefly explained. To every civil con-
troversy there are two parties; viz.,, the plaintiff and the de-
fendant (acfor and 7reus). The former is he who demands relief
from the court against another ; the latter, he against whom the
relief 1s demanded. The proceeding by which the demand 1s made
by the plaintiff and resisted by the defendant is called a suit (/s),
and also an action (acfio). The latter term, however, has a more
appropriate signification, in which we shall be compelled habitually
to use 1t ; and we will, therefore, in the present connection, use the
former exclusively.

In general, the determination of a suit involves two classes of ques-
tions, which are distinguished as questions of law, and questions of
fact. The latter depend for their determination upon the evidence;
the former, upon general rules and principles, which in the aggregate

constitute the law.

! ¢“ Jurisdiction is the power to hear and determine the subject in controversy be-
tween partles to a sult” (Rhode Island v. Mass, 12 Pet. 717); 3 it has also been
defined as ‘‘ an authority or power which a man hath to do justice in causes of com-

plaint brought before him,” (Jacobs’s Law Dict., ‘* Jurisdiction.”)
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Questions of law are again of two kinds, viz., those which relate to
jurisdiction, or other points of procedure ; and those which relate to
the merits of the controversy, or, as they are called, questions of
right. The determination of questions of fact is part of the procedure
in a case, and the subject of evidence, therefore, belongs to the law
of civil procedure, the whole object of which 1s to elicit and present to
a competent tribunal the question of right involved 1n the case.

The law of civil procedure may, therefore, be described as that
branch of the law which provides for the creation of a jurisdiction,
and which regulates the mode of procedure to be followed by the
parties and the court 1n the conduct of the case (including the deter-
mination of all questions of fact), in order to elicit the questions of
right involved ; and which also regulates the subsequent proceedings
necessary to carry the judgment of the court into effect.

In England, and in many of the States, the law of civil procedure is
reduced to statutory form, and a competent knowledge of it can be
obtained only by the study of the code of civil procedure of the State
in which the student proposes to practice. It presents no great difh-
culty 1n 1ts acquisition, and will, therefore, at this time, require no
further remark.

The law of private right may be described as consisting of the ag-
gregate of the rules and principles, whether statutory, customary, or of
natural reason, by which the courts are, or are supposed to be, governed
in determining the questions of right involved 1in civil cases or contro-
versaries. This description, however, like our general definition of
the law, though 1t may serve to direct and define the object and scope
of our investigations, gives us no information as to the essential
nature of the rules and principles which constitute the law of private
right. We must, therefore, seek further for a definition ; and, in doing
this, we cannot do better than to pursue still the method originally
marked out, namely, to observe and analyze the actual course of busi-
ness in the courts.






PART 1.

OF THE NATURE OF THE LAW OF PRIVATE RIGHT.

CHAPTER L
ANALYTICAL OUTLINE OF THE LAW OF PRIVATE RIGHT,

§ 1. Division of the Law of Private Right.

N every civil suit the immediate question to be determined by the
l court 1s whether the force of the Government shall be used in
behalf of the plaintiff to compel some act or forbearance on the
part of the defendant. This power of coercing another by means of
the force of the State 1s called an action ; and the immediate question
In every controversy, therefore, 1s to determine whether the plaintiff
has an action against the defendant, or otherwise. The nature of an
action 1s simple and readily understood. It 1s thus defined by Brac-
ton, following Justinian’s Justitutes : ** Actio nihil aliud est quam jus
persequendt in judicio quod alicut debetur.” But it is to be observed that
the Latin yzs has a somewhat wider signification than the English
term 7:g/¢, and 1s used with propriety to denote actions or legal pow-
ers as well as rights; and, on account of this ambiguity, the defini-
tion of Heinnecius' is to be preferred, viz. : ¢ Actio non est jus sed nie-
dium jus persequend:.’”’

An action, however, does not imply the actual power of coercion,
nor does such actual power necessarily constitute an action. Thus
should A have the property of B, which he refuses to return, or should
he owe money to B, which he refuses to pay—in either case B would
have an action against A, even though, in attempting to enforce it,
he should be defeated by perjury or defective evidence, or by the
ignorance or corruption of the judge ; and this i1s true, whatever the-
ory we adopt as to the nature of the law ; for even 1f we should sup-
pose the impracticable dreams of the codifiers to be realized, and the
law to be composed altogether of laws, or statutory enactments,
enumerating 2.1 possible injuries, and prescribing the corresponding
actions, yet the most absolute power could not always render the
remedy effectual. Whether an action exists, therefore, 1s to be deter-
mined in every case, not by the result of the particular suit, but by
general principles applicable to all similar cases.

Of these principles the fundamental one 1s, that wherever there 1sa
right there shall be an action ; or, as it 1s expressed 1n a maxim com-
mon to our own and the Roman law, “wb: jus 161 remedium’ (where

! Cited in Austin, Jur., 792.
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there is a right there shall be a remedy); and the converse of the
principle 1s also true, for all.actions are in theory mere means of en-
forcing rights.

The law of private right, therefore, treats of two principal subjects
—viz., rights and .actions; and it is obvious that its nature can be
understood only by understanding the nature of these two. For this
purpose a classification of rights and of actions 1s necessary, and fort-
unately we have at hand the accurate and scientific classification of
the Roman lawyers, which, though practically unknown to us, is uni-
versally recognized by other jurists.

S 2. Classification of Rights.

Rights are of two kinds, differing essentially in their nature : namely,
rights of ownership—such as the right which one has in his horse,
land, or other property ; and rights of obligation—such as the right
to the payment of a debt or the performance of any other obligation,
A right of the former class is generally called a right 7z ¢z ; and a
right of the latter, a right personam, Ot in personam certam ; that is
to say, against a spemﬁc person.’

The most common and familiar of the rights 7z rem, or rights of
ownership, is the right of property ; and an analysis of this right will
disclose to us the nature of this class of rights generally.

The propositions that one has a right to a horse or other thing;
that i1t 1s his, or his own, or that it belongs to him, or 1s his property,
are all equivalent expressions, and signify that the thing specified is,
or rightly should be, appropriated to him; that it is (in the sense of
the Latin proprius), proper or peculiar to him, and not common to
others. The term ¢ property,” or “right of property, therefore, sig-
nifies rightful appropriation by the owner of the thing owned ; and in
it are implied the following propositions :

1. Actual appropriation is not sufficient to constitute the right, nor
1S 1t necessary to its existence ; for a man may appropriate that which
1s another’s, and the owner be thereby deprived of the enjoyment of
his right ;

2. The owner of the thing may, to the extent of his right, act freely
with regard to the thing owned, according to the dictates of his own
will ; and

3. The power of free action with regard to the thing owned is taken

1 ¢“ The terms jus in rem and jus in personam were devised by the clvilians of the
middle ages, or arose in times still more recent. I adopt them without hesltation,
though at the risk of offending your ears ; for of all the numerous terms by which the
dlstlnctlon 1s expressed, they denote it the most adequately and the least ambigu-
ously.” (Austln, Jur. 380.) ‘‘Rights iz 7en may be defined in the following manner :
rights residing in persons and avalling agalnst other persons generally ; or
answerlng to dutles incumbent upon other persons generally. . . . The followlng
definitlon will apply to personal rights : rights residing in persons, and avalling exclu-
sively agalnst persons speclfically determlnate ; or . . . answerlng to dutles which
are Incumbent excluslvely on persons speclﬁcally determilnate.”” ([a’ 381 ) The term

‘“ exclusively ” should be omitted. The terms ‘“rights iz 7em” and ‘“in personam’
were derlved from the names of the corresponding actlons ; and accordlngly the former
are defined by Thibaut as rights which can be enforced by an actlon z7 rem, and the
latter as those enforced by an action #7 personam. (Lindley, Introd. to Jur. 57 ) The
classical Roman jurists divided rights into those of ownership (dominium), and those
of obligation (obligationes), the latter term Including not only obllgatlons, but the
corresponding rights. (Austin, Jur. 956.)
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To the first class belong all obligations arising out of contracts or
agreements ; to the second, all obligations arising from invasions or
violations of rights iz »ez; and, to the third, all other obligations.

The three propositions implied in the nature of a right 2z rem are
equally true, mutatis mutandss, with reference to a right 2z personam ;
that is to say : 1. Actual power to enforce the obligation 1s not neces-
sary, nor is actual power to compel another to do an act sufficient,
to constitute a right; 2. The ownet of the right has the liberty to
exercise it or not, as he pleases; 3. There is a duty or moral restraint
on all the rest of mankind not to interfere with the exercise of the
right, or the performance of the obligation. But in the case of a right
in personam thereis an additional element, viz., an obligation or duty’
upon a specific person—namely, the obligor—toward the owner of the
right. The characteristic distinction between a right 2z 7rem and a
right zzn personam, therefore, is that in the former case the subject of
the right is the thing owned, and in the latter it is an obligation due
from another.

This distinction between rights 77 »em and rights iz personam—or of
domimium and obligatio—seems to correspond precisely with the dis-
tinction made by Aristotle between distributive and corrective, or (as it
may, perhaps, be more properly called) commutative, justice; the
former being that branch of justice which determines the distribution
or relative appropriation of things, and also of persons, where the
latter are the objects of ownership—as, for instance, where they are
parties to the family relation; and the latter, that is, corrective or
commutative justice, that which relates to obligations.'

§ 3. Classification of Actions.

It 1s only when a right is violated by a breach of the corresponding
duty that force can be directly applied to effectuate it, and then only
by the enforcement of the duty. We say directly, for it 1s obvious
that rights may be indirectly enforced by the threat of punishment for
their violation, or, in other words, by the criminal law ; but this con-

stitutes a branch of the public law ( jus publicum), which for the pres-
ent we are not engaged 1n discussing.

In the case of rights iz personam, the corresponding duty is an obli-
gation exactly commensurate with the right, and therefore such rights
may be directly enforced. In the case of rights zz »em, the only cor-
responding duty is the general negative duty resting upon all men not
to interfere with the right ; and this can be directly enforced only

tort (ex contractu and ex delicto)—obligations ex mero jure being called implied con.
tracts, and classed under the first head.

1 ““But of the partlcular justice, and of the particular just which is according to it,
one specles is that which is concerned in the distribution of honor, or of wealth, or of
any of those things which can posslbly be distributed among the members of a polit-
Ical community; . . . the other is that which is corrective in transactions between
man and man ; and of this there are two divisions, for some transactions are voluntary
and others lnvoluntary The voluntary are such as follows : selling, buylng, lending,
pledging transactlons, borrowing, deposltlng of trusts, hiring ; and they are so called
because the origin of such transactlons is voluntary Of lnvoluntary transactlons
some are secret, as theft, adultery, polsoning, pandering, enticing away slaves, assas-
sinatlon, false witness ; others accompanied with violence, as assault, Imprisonment,
death, robbery, mutllatlon, evil speaking, contumellous language ” (Ethics, Bk. s,

Ch. 3, pp. 8, 9.) “Voluntary" transactlons correspond preclsely to obligations ex
contractu ; X Involuntary,” to obligations ex delicto and ex mero jure.



ANALYTICAL OUTLINE. 5

when the right is violated or threatened; in which case there arises a
specific duty in the particular person invading the right, or in other
words, an obligation, and a corresponding right 2z personam in the
person injured. Hence, rights 7z 7¢72 cannot be enforced directly, but
only indirectly, either by the fear of punishment or by enforcing the
rights 7 personam arising from their violation.! In certain cases of
violation of rights 7z re, the party injured may himself enforce the
corresponding obligation—as, for instance, where this 1s necessary in
defense of himself or property ;' but in general the natural liberty
which every man, in the absence of government, would have to en-
force his right is, by the institution of government, taken from him
and vested in the courts, and, in lieu of it, there 1s given him an action,
or power of invoking the exercise of the force of the State to compel
the performance of the obligation.

As we have observed, obligations are divided, according to a classi-
fication commonly received in our law, into obligations arising from
contracts, express or implied, and obligations arising from torts ; and
a corresponding division 1s made of actions, viz., into actions ex coz-
tractu and ex delicto.

It is convenient, however, to divide obligations, considered with
reference to actions, into those obligations which arise upon an actual
or threatened invasion of a right 77z »ez to restore the party injured to
its free enjoyment, and obligations to transfer to the obligee money
or other property belonging to the obligor. The obligation resting
upon any one who has possession of the property of another to restore
1t, 1S an instance of the former class ; an obligation to pay a debt or
compensate for an injury, of the latter. The former may be called
vindicative, the latter commutative, obligations; or, more properly, the
corresponding rights 2z personam may be called respectively vindicative
and commutative.

Actions to enforce the former class of obligations are called actions
in rvem, or real actions ; those to enforce the latter, actions 2 personam,
or personal actions.®

This division of actions was originally taken from the Roman
lawyers, but i1s equally applicable to our own law, and must be
adopted as at once the most convenient and the most scientific.

The terms used are, however, open to the objection that they seem

I Hence the dutles corresponding to rights #7z rem are not, in the proper sense,

obllgatlons

* 3 Blackstone, Com.: ‘‘Self-defense, that original right of man which, as Cicero
says, is a law enacted by Nature Itself, and which the Roman ]urlsts were ingenuous
enough to belleve could not be lgnored in any body of laws in the world. Vim v
repellere omnes leges omniaque jura permitiunt,” (lhering, Struggle for Law, 122.)

3 This division of actlons was adopted 1nto our law at an early day, and will be
found explained by Bracton, precisely as by the Roman lawyers. The true nature of
the distinctlon was, however afterward lost sight of, and real actlons came to be con- .
sidered as lncludmg only actlons aﬁ'ectlng real estate, and personal actlons as 1nclud-
ing all others. (Stephen, Pleading,* 3.) Thus, detinue, which was an actlon for the
recovery of the possession of personal property, though in reality a real actlon, was
classed by the English lawyers as a personal actlon.

The old real actlons, with one or two lmportant exceptlons, finally became obso-
lete, and were replaced by the actlon of ejectment; which was in form a personal
actlon for trespass, but was made to serve also for recovering possession of the land.
The meaning of the distinctlon thus became altogether lost to the profession, and the
distinctlon Itself faded out of the law. As the old forms of actlon are now generally

abolished, there is no reason why we should not return to the more rational classi-
fication.
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to imply that actions zzz ez have not for their object the enforcement
of obligations, which is not the case. For such actions, as well as
actions iz personam, have for their immediate object the enforcement
of rights iz personam, or obligations; and the only difference is that,
in the one case, the enforcement of the obligation is the ultimate as
well as the immediate object of the action, while, in the other, the
obligation is merely subsidiary, and the ultimate object is the vindica-
tion of the right 7z ez which has been invaded or threatened.’

It would be more appropriate, therefore, to term the two classes of
actions vindicative and commutative ; the former having for their ulti-
mate object the vindication of rights zz 7e¢m already existing in the
obligee, and the latter the transfer to the obligee of a right 7z 7em
previously belonging to the obligor. The use of the terms “actions
in rem’’ and ¢ actions iz personam’ is, however, so familiar that it
will be well to retain them.

Actions 7z rem may again be divided into restitutive and preventive
actions ; the former having for their object to restore the plaintiff to
the enjoyment of a right 7z e/ which has actually been invaded, and
the latter to prevent a threatened invasion.

Actions 27 personam may be subdivided into actions for Zie specific
pe:’f ormance of contracts, and compensative actions, or actions for dam-
ages ; and the latter, again, into actions ex contracte and ex delicto.

The following examples will illustrate the nature of the different
classes of actions, viz.: An action to recover real or personal prop-
erty is a restitutive action 11 rem ; an action to enjoin interference with
the plaintiff’s property is a preventive action in rvem ; an action to com-
pel the performance of a contract to convey land 1s an action in per-
sonam for specific pe?formance ; an action for damages for breach of
contract 1s a compensative action in personam ex contractw ; and an ac-

tion for damages for trespass on property or person 1S a compensative
action in personam ex delicto.

§ 4. Of the Subject-Matter of Private Right.

The doctrine of rights and that of actions must necessarily consti-
tute the principal divisions of the Law of Private Right; but there
are involved 1n these terms certain notions which must be considered
independently. These are signified by the terms, persons, things, and
events, which 1n fact constitute the subject-matter with which the
jurisprudence had to deal.

The term #4ings, in its widest sense, would include persons, and also
events. But in jurisprudence 1t 1s important to distinguish between
events, or things that happen, and objects which exist, and of the latter
to distinguish between human creatures and other things ; and in ordi-
nary language the terms are generally used with regard to these dis-
tinctions. By a person, therefore, is denoted simply a human creature;

by a thing, any other existing object; and by an event, anything that
may happen.

1 “All rights of actlon must, it is evident, be founded on rights iz personam—that
is, on rights which avail excluslvely against the determinate person or persons agalnst
whom the actlon will lie—although these persons may have been brought under that
designation by committing an offense agalnst a right iz »em. Actlons iz rem are
rights of actlon founded on an offense agalnst a right 2 »e22, and seeking the restitu-
tion of the party to the enjoyment of that very right, and not merely satisfaction for
being deprived of it.”” (Austln, Jur. 389.)



ANALYTICAL OUTLINE. r

There 1s necessarily implied in the 1dea of a right a person, or per-
sons, in whom 1t 1s vested, or to whom i1t belongs, and who may there-
fore be called the owners of the right. There 1s, indeed, an apparent
exception to this proposition in the case of corporations, or bodies
politic, which are said to be fictitious persons, and in whom rights are
sald to be vested ; but in reality, in all such cases, the rights reside,
not in the so-called fictitious person, but in the persons composing the
corporations; that is to say, in the officials of the corporation, in trust
for the stockholders. The same proposition 1s also true of the State
(the type of all corporations, or bodies politic), of which we habitually
speak as being vested with rights, and subject to obligations. But in
fact, the so-called rights of the government are vested in its officers,
and are purely fiduciary in their nature, being held by them in trust
for the people. The proposition, therefore, remains absolutely and
universally true, that rights can be vested only in human creatures.

There 1s also implied in the 1dea of a right some person or thing in
Or over Wthh 1t exists, and who or which may be called the subject
of the rlght Thus, 1n the case of a right to property the subject of
the right is the thing owned, and in the case of other rights of owner-
ship—as, for instance, that of the parent in a child—it is the person in
or over whom the right exists, who, considered as the subject of a
right, occupies a position analogous to that of a thing. In the case
of an obligation, the subject of the right is said to be the obligation;
but i1n i1ts ultimate analysis 1t 1s, in fact, the person owing the obli-
gation,

There is also implied in the creation or initiation, and, therefore, 1n
the existence, of any right the happening of some event in which it
originated, and the same is also implied in every modification, and n
the termination of every right. Or, in other words, every right origi-
nates in the happening of some event or series of events, and noright
can be varied or terminated except by the same means.*

Thus the right of self-ownership, or property in one’s person, origi-
nates upon the mere event of one’s birth, is varied by the event of his
reaching maturity, and terminates with his death. For this right,
though at first restricted by the necessary conditions of infancy, is
born with every human creature, and upon his reaching maturity be-
comes unrestricted, except by the necessary conditions imposed by
the rights of others; and finally, at the end of his life, dies with him.
The rights of parent and child originate with the birth of the child,
concurring with other events, such as marriage, etc., and are varied by
the event of the child’s reaching maturity, and terminate by the death
of either party. The rights of husband and wife originate in the
event of marriage, and such rights are terminated by the death of
either party, or by divorce. The original title to personal property
may originate either in the event of its manufacture by the owner, or,

! The modern German jurists call the owner the subject, and the sudject the object
of the right; thus Mackeldey says (Compendium of Modern Civil Law, sec. I4):
‘“In connection with every right we find a sudject and an odject. The subject of a
right is the person on whom a right is conferred ; the object of a right is the matter
to which it relates.” To this use of terms Mr. Austin very strenuously, and I think
rightly, objects ; and I profit by his views upon this polnt, as well as upon many
others.

2 1 am indebted to M. Ortolan for the perception of this important fact, which, he

observes, was overlooked by the Roman lawyers. I cite from memory, not having his
work at hand,
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in some cases, in the event of its mere appropriation. Derived titles
may be acquired by conveyance from former owners, or by prescrip-
tion, which 1s a series of events. The right to property terminates
upon 1ts destruction, or may terminate by abandonment. Rights aris-
ing from contracts, and also those arising from delicts, are illustra-
tions of the same principle ; the former originating in the execution
of contracts, and the latter in the commission of injuries, and each
terminating in satisfaction or release, or some other event.’

Persons, things, and events, therefore, constitute the subject-matter
of private right, precisely as quantity, with its changes and relations,
constitutes the subject-matter of mathematics.

The subject of persons presents itself in private right in two espe-
cially important aspects, viz. : First, with regard to the relative ca-
pacity of persons to acquire and enjoy rights, and to contract or be
subject to obligations ; and, secondly, with regard to the modifications
of private rights in‘cases where there are more than one owner, and of
obligations where there are more than one obligor.

In the latter aspect the subject belongs to the general subject of
rights, and 1s most conveniently treated in connection with the sub-
ject of rights of ownership, or with obligations, as the case may be.

The former—which constitutes the subject of sfafus—may, and in-
deed to some extent must, be treated in connection with the general
subject of rights; but it is also convenient to consider the subject of
status independently ; with reference to which, however, it will be
sufficient here to say that, in general, all men are considered
equal 1n capacity for rights and obligations, and that, when any
difference is made by the law, it is only for the protection of those
whose capacity is affected-—as, for instance, in the case of lunatics
or persons of unsound mind, infants or minors, and Yemes covert or
married women.

Z%ungs may be divided in innumerable ways, according to differences
in them which are regarded. There are, however, certain divisions
which are important from the stand-point of jurisprudence, and which
accordingly have been adopted and more or less adequately explained
by the jurists of our own or the Roman law; and to these we will
briefly refer.

The first distinction to be referred to is that between those things
which are susceptible of permanent appropriation and those which are
not—as, for instance, air or running water ; or, as the distinction is
expressed in the Roman law, between res iz commercio and res extra
commercium ; Or, as 1t 1s otherwise expressed, *“ gue vel in nostro patri-
monto, vel extra patrimonium nostrum habentur.”’ But, as it 1s only with
the latter that jurisprudence has to deal, it will be as well to leave the
former out of view, and to use the term as denoting only such things
as are susceptible of permanent appropriation; or, in other words,
such as may be subjects of rights.

Using the term 1n this sense, there i1s included under 1t everything
that may be the subject of a right, except persons; and, thus under-
stood, #4ings may be said to be either corporeal—that is, such as are

! The above remarks equally apply to actions ; that is to say, every action must
have an owner and also a subject, and no actlon can originate, terminate, or be in any
way modlfied otherwise than by the happening of some event. It will be more con-
venient, however, to treat the subject with reference to rights only, leaving it to be
understood that what is said will in general apply equally well to the case of actions.
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perceptible to the senses—or incorporeal ; that is, such as the mind
alone can perceive.

The most important instances of the latter class of things are those
presented by patent-rights, copy-rights, franchises, and other monop-
olles, and also trade-marks; and 1t 1s on account of these only that
the distinction between corporeal and incorporeal things necessarily
arises ; for, though the term * incorporeal things” is used both i1n our
own and the Roman law to denote easements or servitudes and also
obligations, these matters can be considered quite as well, and per-
haps better, without regarding them as things. Thus a servitude or
easement 1s nothing but a right in land, and the land 1s really the sub-
ject of the right; and so, in the case of obligations, it is the person
who owes the obligation that is really the subject of the right.

There are numerous other divisions of things, such as into things
movable and immovable (or lands and chattels), principal and accessory,
f ungible and it ungible ; and to these should be added the important
distinction made in the Roman law between szzgle and collective things
—(universitates rerum), such as a flock of sheep, a stook of goods, etc.;
the latter of which, though composed of corporeal things, are in reality
ideal or incorporated, being regarded as continuing the same notwith-
standing a change of the particular things composing them.

Every right, as we have observed, originates in the happening of
some event or series of events, and a right can be varied or termi-
nated only by the same means; but there are many events that do
not affect rights in any way; and the converse of the proposition,
therefore, i1s not true. Events by which rights are affected may be
called juridical events, and it is with these alone that jurisprudence is
concerned.

Juridical events are of two classes, viz.: acts or events occurring by
human agency, and accidents, or events occurring without human
agency.

An event of the latter class is quaintly called, in our law, “Acfus
Dei ;7 and 1t 1s a maxim “Actus Det nemint facit injuriam.”

The term acf 1n 1ts proper sense necessarily implies a volition, or act
of the will ; and hence does not include what are improperly called
involuntary acts—as, for instance, what a man does in his sleep, or in a
state of total mental aberration.

It 1s also to be observed that, as to parties whose jural relations are
being considered, the acts of third persons are in their effect the same
as accidents ; and, as to such persons, may be called accidents. And
hence the maxim, Res inter alios acta alteri nocere non debet; which,
though usually applied only to limit the effect of a judgment to parties
and privies, yet rests upon the principle I have stated, and equally
forbids in any other case that parties should be affected by the acts of
strangers.

Acts are divided 1nto transactions or acts which operate to transfer
a right, or to create an obligation, as for instance a grant—and those
things which do not; as, for instance, the manufacture of goods, or
the appropriation of unappropriated property ; which may be called,
for lack of a better term, acts of original acquisition.

Transactions are either contracts (under which head we include
grants and other executed contracts) or injuries, the latter including
violations of contracts, and torts, or violations of rights of ownership.

Acts may also be divided into private acts, or acts of private
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persons, and political acts or acts of the government ; which latter are
either judicial or legislative ; the last being variously called Acts of the
Legislature, or of Congress, or of Parliament—as the case may be—
or Statutes.

The subject of legislative and judicial acts will be treated of at
length 1n the third part of this work ; to which also properly belongs
the subjects of Torts and that of Contracts. But the last will require
some observations here, in order that we may be 1in a position to un-
derstand the nature of the law of private right.

§ 5. Definition of Contract, and its Place in the Law.

A contract 1s defined by Blackstone to be ‘“ An agreement, upon
sufficient consideration, to do or not to do a particular thing.”! Other
- English and American authorities omit from the definition the element
of consideration,” but otherwise follow Blackstone. All, with excep-
tion of Mr. Wharton, whose views will be again referred to, agree in
defining contracts so as to include only execuZory contracts, or obliga-
tory promises, excluding executed contracts, such as grants, sales, etc.
But the latter are universally regarded as a species of contract, and
the definition, therefore, cannot be accepted without giving to the
term “ contract’” a narrower meaning than is justified by usage.

Another definition must, therefore, be sought that will include at
once both classes of contracts; and this is, in fact, suggested by the
class of contracts omitted from the common definition—z, e., executed
contracts. These obviously are mere agreements for the transfer of
rights ; and this, upon a little consideration, will appear to be equally
true of execufory contracts. For, as we have already observed, an
obligation, in its ultimate analysis, gives rise to a right in, or over, the
obligator himself ; and hence, by an obligatory promise, or executory
contract, there i1s, in fact, transferred to the promisee a power to con-
trol the action, or determine the conduct, of the promisor, which pre-
viously belonged to the latter. An executory contract, therefore, 1s,
In 1ts essential nature, the transfer by the promisor to another of a
right in himself. For, in spite of our natural aversion to such a view
of the case, all rights of obligation consist in a limited dominion over
the obligor, which differs in degree only from the dominion a master
has over his slave; and, looking to the bottom of the matter, the
obligor is, to the extent of the obligation, the property of the obligee,
precisely as land subject to an easement 1s, to the extent of the ease-
ment, the property of him in whom 1t 1s vested. And hence, accord-
ing to a common and not improper usage, obligations are classed as a
species of property; though this1s euphemistically expressed by say-
ing that the subject of ownership is the obligation, instead of the
obligor.

All contracts, therefore, may be regarded merely as agreements for
the transfer of rights; and as there is no other conception of con-
tract which applies equally to executory and executed contracts, this
must be accepted as the basis of the true definition.

Such agreement, however, 1s to be understood as referring, not (as
is often supposed) to the secret wills or intentions of the parties, but

12 Com. 442. .
3 Sturgis v. Crowinshield, 1 Wheat. 197 ; Parsons, Cont. 6; N, Y. Civil Code, 744,
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It is obvious, from our definition, that contracts are to be regarded
as a mere means by which rights are transferred, and hence they be-
long to the general subject of juridical events.

In the case of an executed contract, the right transferred is a right
of ownership, or 7z »em,; in the case of an executory contract, a right
of obligation, or 2z personam. The subject of contracts is, therefore,
involved in the consideration of each of these classes of rights ; and, in
the former, to an even larger extent than in the latter. For nearly all
rights of property originate in contract, and the law of property is,
therefore, in the main but an application of the principles of contract.’

Rights of property, however, do not originate exclusively in con-
tract, but may originate in other juridical events; and the same is
true of obligations. Hence, neither the law of property nor that of
obligations can be considered as a branch of the subject of contracts;
nor can the subject of contracts be considered as belonging to either
the subject of ownership or that of obligations; though the law of
both of these subjects, as we have seen, consists to a large extent in
the application of the principles of contract. Hence, contracts must
be considered as belonging to the preliminary subject of juridical
events ; which, as constituting the only means by which rights can be
originated, transferred, terminated, or in any way affected, must be
considered before the detailed investigation of rights can be entered
upon.

§ 6. Of the Arrangement of the Law with a View to Its Eprsz’tz’on.

It 1s obvious that rights may be considered, and for that purpose
divided, according either to the persons to whom they belong, the
subjects to which they relate, or the juridical events in which they
originate ; and 1n fact it 1s, for different purposes, necessary to use in
turn each of these principles of division.

Thus, in order to segregate the subject of Private Right ( jus pri-
vatum), and to treat it independently, it is convenient to distingush it
from Public Right ( jus publicum)—the former treating of the rights
of individuals, the latter of those of the State, and the division, there-
fore, being obviously based upon a regard to the owners of rights, or
persons in whom they are vested.

Again, with regard to private rights it 1s convenient for certain pur-
poses to divide rights into two classes, according to the persons in
whom they are vested, viz.: into rights vested in persons of normal
status (sui juris), and those vested in persons under disability (alien:
juris); and upon this distinction is based the division of the law into
the jus personarum and jus rerum—terms singularly inappropriate, and
which have given rise to much misapprehension and confusion.

Another and more important division of rights 1s according to their
subjects, viz.: into rights of ownership and rights of obligation—the
subjects of the former being things, or persons occupying a position
analogous to things, and those of the latter being obligations.

Finally, rights may be divided, according to the events in which

1 This has been remarked by Mr. Bingham, the only author I know who seems
fully to have appreclated the fact: ‘‘ Individual rights to land,” he says, ‘‘ depend
upon the application of contracts, and can be sustalned on no other foundation. It
follows, therefore, that in all or most cases of dispute in regard to individual property
in land, the questions that may arise are questions concernlng contracts.” (Law of
Real Property, 10.)
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they originate, into rights arising from contract, those arising from
tort, etc. : and this, in fact, is the division we have adopted of rights
in {Iersonam. | | |

or would 1t be unprofitable to consider rights 7 r¢m from the same
point of view, if for no other purpose than to perceive the important
truth that the law of property, real and personal, including equity as
well as law, and equitable as well as legal estates, is in the main but a
mere application of the principles of contract.

In view of the different principles of division that may be followed,
there 1s obviously room for much variety in the arrangement of the
law for the purpose of its exposition, and accordingly different writers
will vary in their treatment of the subject. But there seems to be a
general concurrence among the best class of writers in the division we
have adopted, viz.: into Public and Private Right (yus publicum and jus
privatum), with subdivision of the latter into Kzg/4fs and Actions, and
of each of these into Rights or Actions iz rem and 2z personam.

This (omitting the division into jus personarum and jus rerum, which
was a mere contrivance for the purpose of making a place for the
treatment of the subject of sfafus, and may well be dispensed with) is
substantially the arrangément of the Justitutes, in which, omitting the
jus personarum, the various subjects of the law are arranged under the
three general heads of Dominium, Obligationes, and Actiones, the first
two corresponding to rights ¢z remn and 1z personam.

And this is, perhaps, to be preferred to the arrangement of the law
of private right under the head of Rights and Actions, which we have
adopted. For rights of ownership, rights of obligation, and actions
are disparate subjects, and cannot be regarded as separate and inde-
pendent parts of the law, but rather as each in itself constituting the
law in a certain aspect. Thus the subject of ownership (including
under that head all rights 7z rem) may be regarded as coextensive
with, and therefore as in fact constituting, the law—obligations and
actions being regarded merely as means of effectuating the princi-
ples of the law of ownership. Or the law may be regarded simply as
the doctrine (fincluding both the science and the art) of obligations,
the subject of actions being regarded merely as the means of enforc-
ing obligations, and the subject of rights of ownership (out of which,
as we shall see, all obligations arise) as merely part of the doctrine of
obligations. Or the law of private right may be regarded (as I pro-
pose in the following chapter to regard it) merely as the doctrine of
actions, and the doctrine of rights, whether 7z »remm or n personam,
merely as a subsidiary part of the doctrine of actions.

Whichever arrangement be adopted, however, the exposition of
rights ¢z rem and in personam should be preceded by a general part,
treating of the nature of rights, and of the method, first principles, and
subject-matter of right; which subjects constitute the necessary pro-
legomena to the detailed exposition of rights. And in this part should
be considered at length the subject of juridical events—in which
alone rights originate, and by which alone they can be-transferred,
or in any way affected ; and under this head especially the subject of
contracts, and that of legislative and judicial acts; and in connec-
tion therewith the subject of Hermeneutics, or the art of interpreting
language and other signs by which human intention 1s expressed.

To this part of the law especially belongs the subject of contracts,
for which no other place can in fact be found. For the whole subject
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of property, including both the legal and equitable doctrine, as well as
that of obligation consists—as we have already observed—in fact
almost entirely of a mere application of the principles of contract.’

CHAPTER II

OF THE NATURE OF RIGHT, AND OF THE LAW OF PRIVATE RIGHT,
AND THEIR RELATION TO EACH OTHER.

§ 1. Division of the Subject.

ROM what has been said, it is obvious that the Law of Private
Right consists of, or rather embraces, two principal subjects,
viz., the Science or Doctrine of Rights, and the Doctrine of

Actions ; and it will, therefore, be necessary for us to determine the
nature of each of these and their relation to each other. The former,
which may appropriately be termed K:g/Z i1s simple in its nature, and,
as will be seen, eminently susceptible of clear definition and accurate
and scientific exposition. The latter 1s of a complex nature, being
inextricably involved with the subject of rights, and hence is more
difficult to explain. The former, therefore, must first be considered. -

§ 2. Of the Nature of Right.

Right, as we have indicated, may be defined simply as the science
or doctrine of rights; and, to understand fully its nature, it will be
necessary for us to investigate the nature, and to determine the defi-
nition, of rights ; and this will be done in a subsequent chapter. But,
for our present purpose, it will be sufficient to call attention to one
element only in the signification of the term “a Right,” or ¢ Rights,”
which 1s that, in its proper sense, and as universally used, it connotes
and necessarily implies the quality of rightness. Thus, to say one has
a right to property, is but another mode of saying that it is right for
him to have it ; or to say that he hasaright to the payment of a debt,
or to the performance of any other obligation, is only in effect to say
that i1t 1s right for him to exact it.

Hence, the supposed distinction between legal and moral rights
and between legal and moral justice, now so generally received, and
which has had so much to do with the existing imperfect and confused
state of legal thought, 1s inadmissible.

All rights are moral/ rights; and it 1s as much a contradiction In
terms to speak of a right that is not a moral right as to speak of a
square circle or a four-sided triangle. It is thus that the term i1s uni.
versally received, except by a small clique of jurists, who find it im-
possible to reconcile their theory with this obvious meaning of the
term ; and in this sense is the proposition to be understood when we

I This fact is obscured in the English law by the prevalent error, to which we have
referred—from which Mr, Wharton is the only writer on contracts who is exempt—of
defining contracts so as to Include merely executory contracts—an error the more
strange from the fact that it is not only in conflict with the declslons, but also with the
practical view taken, in spite of thelr theory, by all writers on the subject of contracts,
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say that it is the function of the State to protect and enforce rights
or to administer justice, which 1s but the observance of rights, or the

rendering to every man his right ;' by which is meant nothing else
than rights and justice in the familiar and proper sense of the term.
It 1s thus, for instance, we use the term when we say, with Blackstone,
that ‘“the principal aim of society is to protect individuals in the en-
joyment of these absolute rights which were vested in them by the
immutable laws of Nature;” or when we say, with Cousin, “ Govern-
ment, in principle at least, 1s precisely what Pascal desired—justice
armed with force ;’’ and 1n this sense the terms are used, and the things
noted by them guaranteed to us, in the Great Charter, the Bill of
Rights, and other fundamental laws of English liberty, and in the
Declaration of Independence, the Constitution of the United States,
and the constitutions of the several States. For the State to give
us under the name of justice anything but justice, or the protection
of our rights as thus understood, would be to “palter with us in a
double sense ; to keep the word of promise to the ear, and break it to
the hope.”

To verify these remarks, we have only to glance over the several
classes of rights which are, in fact, enforced by the States. When we
speak of the right of personal liberty or self-ownership, or of the
rights of a father in his child, or of a child to the protection and sup-
port of his father, or of the right to property, whether produced by
the hand of the owner, or vested in him by the grant either of another
individual or the State ; or when we speak of the right to the return
of property which one has deposited with another, or of which he has
been wrongfully deprived, or of the right to the repayment of money
loaned, or to compensation for an injury, or of the right to the per-
formance of any other obligation—we speak of things not created by
the will of the legislature, but by the principles of natural right as
developed and established in the popular conscience, which rest not
upon the arbitrary will of man, but upon that law which, as Coke
says, ‘“ God, at the time of the creation of the nature of man, infused
into his heart for his preservation and direction.”*® Hence, these
rights do not differ essentially under different systems of law. They
are not one thing in America, another in England and 1ts colonies,
and still another in the several countries of modern Europe ; but they
are everywhere substantially the same ; and we may travel through-
out the civilized world without finding them materially affected. And
it 1s, 1n fact, in this general recognition and firm establishment of hu-
man rights that the superiority of modern European civilization essen-
tially consists.

Rights, therefore, being not artificial creations, but natural phe-
nomena, ke theory of rights must be a true science; and this science
belongs at once to morality and to the law, and constitutes a province com-
mon to both. INor does it vary essentially in its nature, whether viewed in
the one aspect or the other.

The proposition italicized constitutes what I conceive to be the dis-
tinctive principle of the true theory of jurisprudence. It rests, how-
ever, as we have seen, upon the proposition that the term, a rz:g/zt or

! Justitia est constans et perpetua voluntas jus suum cuigque tribuere. (Inst. 1, 1.)

This 1s a definition of the virtue. ]ustlce in the abstract consists in rendering to every
man his right, or, in other words, in the observance of rights.
* Calvin’s case, Rep. 12, I13.
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rights, connotes or necessarily implies, the quality of rightness or
moral rectitude—a notion extremely difficult to define, and with refer-
ence to which there are many conflicting theories. It would seem in-
cumbent upon us, therefore, to determine here what is meant by the
term 7ig/¢, when used 1n this sense, 7. ¢., as expressing a quality, or, in
other words, to fix the meaning of the adjective »ig/ and the test, or
standard by which right and wrong are to be determined. This
problem will be considered more fully in a subsequent chapter; but for
the present it will be sufficient to remark that it is not in fact neces-
sary for us to determine 1t, and that it will make no difference in our
reasoning what theory as to the abstract nature of right may be
adopted, provided only that the reality of moral distinctions, and the
possibility of perceiving them be admitted—the former of which
propositions is attested by the common consciousness, and the latter
by the common experience, of mankind, and both are necessarily
assumed in all theories of morality properly so called. We, therefore,
do not attempt to define the term 7»zg/4¢ otherwise than by saying that
we use 1t in 1ts ordinary acceptation, as denoting a universal and ap-
parently necessary conception of human consciousness, leaving i1t to
the reader to adopt a more specific definition, according to the theory
he may prefer; as, for instance, that it consists in comformity to the
will of God, or to Nature, or to universal order, or to the end or destiny
of sentient beings, or to utility, or tendency to promote the happiness
or welfare of mankind.

All that it is necessary for us to assume, I repeat, is the existence of
moral distinctions. When this 1s admitted, all theories as to the
nature of the law, if logically developed, must substantially agree.
Hence all theories of jurisprudence may be classed in the one or the
other of two categories, viz., those which admit, and those which deny,
this proposition ; and to verify this remark, before proceeding directly
with our subject, we will briefly refer to the several theories of juris-
prudence now more or less extensively prevailing,

§ 3. Of the Several Theories of Jurisprudence.

The term ¢ jurisprudence”™ may denote either the science of rights
or that of the law, according to the sense in which we use the term
jus; but it may be appropriately used to denote either, distinguishing
the former by the term “theoretical,” and the latter by the term
‘““ positive’’ or “practical jurisprudence.”

The essential characteristic of the theory of jurisprudence here
expounded is, that it asserts that the end of the law is the realization
of rights, or the administration of justice, in the familiar and proper
sense of those terms; and, hence, that the science of rights or of jus-
tice, in the same sense that it constitutes a department of morality,
also necessarily constitutes a part of every system of law. Opposed
to this 1s the theory of Austin, referred to in our introductory chapter,
which has been generally accepted by English and American jurists,
and which asserts that the law has nothing to do with rights or jus-
tice in the ordinary sense, or, as they are termed, mora/ rights and
moral justice ; but that the rights with which it has to deal, and in
fact the only rights which in a proper sense can be said to exist, are

merely such legal powers or privileges as may be granted by the State,
and therefore mere creatures of its will. The latter theory—resting
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for its foundation, as it does, upon the notion that the law is merely
legislation—may be appropriately termed the ¢ legal,”” and the for-
mer—which regards the law as a means of realizing justice or of en-
forcing rights—the ¢ jural/”’ theory of jurisprudence. And we will
accordingly, for convenience of reference, make use of these terms to
distinguish the two theories.

Of the /Jegal theory, assuming the correctness of its first principle, it
may be said that it is in the main logical and consistent ; and, as de-
veloped by Austin, it has at least served the purpose of showing by
actual experiment the applicability of a strict logical method to the
law. His exposition of it, indeed, stands unrivaled as an example of
accurate and profound analysis and consistent and intrepid logic ; and
to this, doubtless, is to be ascribed the remarkable domination of his
genius over the English mind, in morality and philosophy, as well as in
- jurisprudence—a domination unparalleled, except by that of Aristotle
over ancient and medizval thought generally. But the theory, when
logically developed, 1s so in conflict with the actual character of exist-
ing law, and so subversive of human rights and liberty, and of the
very foundations of justice and of morality generally, that Austin’s
own statement of it may be taken as a reductio ad absurdum.

Its general acceptance is to be accounted for by the difhculty of
explaining the co-existence in the law of the rational or scientific ele-
ment with the accidental and arbitrary, or, in other words, the histori-
cal element, of both of which, in spite of their apparent incongruity,
the law undoubtedly consists. But upon an analysis of the law, this
difficulty disappears, and 1t becomes easy to perceive how the two
elements may, and 1n fact do, co-exist ; and this will still more clearly
appear when we come to investigate more particularly the method
and principles of right, to which the third part of this work will be
devoted.

The advocates of the jural theory may with propriety be termed
the jurists ; and this use of the term is justified by the fact that the
theory has been generally received, and, in more or less explicit terms,
asserted, by the jurists both of ancient and modern Europe, except
those of England and America in the current century.

Modern jurists have indeed been divided into two schools, corre-
sponding to the distinction between theoretical and positive morality,
and called respectively the p/ilosophical and the /Aistorical schools ; but
this division indicates rather a difference of method than of essential
theory.

The historical school regards the law as consisting of the jural prin-
ciples, or notions of right and justice, established in the manners and
customs of the people, without seeking any further foundation for
those principles than the fact that they are so established ; or, in other
words, they regard the law as resting upon custom. This conception
1s embodied in the old definition of the common law of England as
consisting of the general customs of the realm ;' and also in one of
the definitions of the jus gentium of the Roman lawyers as being ¢ the
law or yus commonly observed by all men” (jus gentium est quo gentes
humane wutuntur). And this, indeed, is the primitive conception, not
only of justice, but of morality generally, as 1s indicated by the ety-
mology of that term, and also by that of the kindred terms * ethics,”
“mores,’ o, etc.

1 1 Blackstone, Com. *62, *67.
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We find, however, universally accompanying the principles thus es-
tablished, the conception of just and unjust. This 1s recognized by
the historical as well as by the philosophical jurists; but they differ in
this, viz.: that the former accept the received principles of right, or
at least the more fundamental of them, as ultimate facts, while the
latter hold they are in the main but expressions, more or less accurate,
of necessary truths which are susceptible of scientific proof. In other
words, the one asserts, and the other denies, or rather fails to recog-
nize, the scientific nature of the principles of justice or right, and of
morality generally.’

The historical theory corresponds precisely with the etymology of
the term “;us,”” which is derived from ju», to bind,’ and originally
denoted merely the aggregate of the principles or rules regarded by
the community as binding or compulsory on men i1n their dealings
with each other. The philosophical theory corresponds with the later
signification of the term, and to that of its derivative, juststia, and of
1its modern equivalents, right, Rec/t, droit, etc. And the difference
between the two schools 1s, perhaps, precisely indicated by the advance
from the primitive conception originally denoted by s«s to the concep-
tion of right or justice as now commonly held.

The historical theory 1s, therefore, inadequate rather than false,
and 1s in fact included in the philosophical ; for in jurisprudence, as
well as in morality generally, the practical standard to which rights
are habitually referred, and by which they are in fact determined, is
the general conscience, or, to use the Greek term, véuos—or, in other
words, the concurring moral convictions of the people ; and both
schools hold this to be the legitimate, and indeed only possible, prac-
tical standard. The philosophical jurists, however, while they accept
received notions as the practical standard, go further, and hold that
these notions should be subjected to the test of reason, in order that
they may be either scientifically vindicated, or, if wrong, gradually
corrected. We may, therefore, class the two schools together under
the common appellation of jurists.

Accordingly, we find that the older jurists pass habitually and un-
consciously from one school to the other. Thus, the old common
lawyers, while they defined the law as consisting of general customs,
also asserted that reason was the life of the law, and, indeed, that the
law itself was nothing else but reason. Sothe Roman lawyers defined
the jus gentium as the yus commonly observed by all peoples, and also
as the yus which reason has established among all men. So also Aris-
totle defines the véuos xovds, or common law, as “ the unwritten rules
which appear to be recognized among all men,” and also as “ that-
which is conformable merely to the dictates of Nature.”

§ 4. Of Right as an Element of the Law.

Whether considered as a branch of morality, or of the Law, Right,
or the Science of Rights, is, of all branches of Moral and Political
science, the most vitally important. For the term ¢ rights” includes,
in 1ts signification, every claim which men can have to personal liberty

! This remark is, however, to be understood as applylng only to the fundamental
principles of jus ; for otherwise both schools have treated the law scientifically, and
the former—as, for Instance, in the case of Savigny—with perhaps more success than
the latter, ? Skeat, Etym. Dict.; Leverett, Lat. Lex.
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human instrumentality, which 1s always and necessarily imperfect.
Hence mistakes and blunders will be made, and, under the influence of
custom and precedent, become stereotyped in the law, For, while all
questions of right are essentially the same wherever and however they
be considered, yet, with referenceé to the mode 1in which such rights shall
be enforced—or, in other words, with reference to actions—there is
room for infinite variety. And hence, in different systems, the forms of
actions which, as we have said, constitute the formule in which the
law for practical purposes 1s expressed, in fact differ greatly, and are
more or less adequate or i1nadequate for the purpose for which they
are designed, viz., the administration of justice. Thus, in our own
and in the Roman law, the legal actions—which were the actions origi-
nally devised—proved altogether inadequate ; and this in both systems
gave rise to the equitable jurisdiction by which equitable actions were
devised for the purpose of supplementing and correcting those exist-
ing at law. And so now, in England and generally in this country,
all the old forms of actions are abolished, and the fundamental prin-
ciple, ubi jus 1bi remedium, allowed an almost unrestricted application.
Still, however, the technicalities of the old system to some extent
retain their influence, and we have added also many others of our own ;
and, hence, there still remains, and indeed to some extent there must
always remain, a divergence of practice from theory.

§ 5. Of Actionable and Non-Actionable, or Juridical and Non- Juridical
Rights.

From these causes it results that, while in theory actions should
correspond precisely with rights, in practice they fail to do so, and
thus many rights are without the corresponding remedy. Hence, in
practical jurisprudence, we have the distinction, unknown to the the-
ory of right, between actionable and non-actionable, or, as they are
otherwise called, between juridical and non-juridical, rights'—a dis-
tinction in theory extremely important to observe, and with reference
to practice no less so ; for there 1s no fallacy more common and more
pernicious in 1ts consequences than to infer, from the non-existence of
an action or remedy, the non-existence of the right, It<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>