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PR E FAC E .

T H E following work, be ing the substance of the gene ral or intro
ductory part of a course of lectures upon the L aw of P rivate R ight
as administe red in this country

,
de l ive red be fore the L os A nge le s L aw

S tudents’ A ssociation, owe s i ts origin to a conviction ente rtained by

the author that the theory of j urisprudence now gene ral ly prevai l ing

in E ngland and in this country i s fundamental ly e rroneous
,
and that

to this is to be attributed
,
as to a common source

,
the loose and inac

curate characte r of our mode rn text - books and judicial de cisions
,
the

low standard of profe ssional education
,
the unce rtainty in the admin

istration of j ustice
,
and the gene ral ly unsatisfactory condition of the

l aw in al l i ts aspects at the pre sent day.

In the fol lowing pages I have attempted to expose the radical

e rrors of the theory re fe rred to, and also to expound the . true theory
of the l aw

,
which

,
though gene ral ly recognized by the j urists of other

countrie s and forme r age s, seems, since the t ime of A ustin
,
to have

been lost to the profe ssion in this country and E ngland, and, indeed,
to the E ngl i sh - speaking race gene ral ly.

H ow far I have succeeded
,
i t i s not for me to say . But I may

,
at

lea-st
,
claim for the work—whateve r i ts me rits or deme rits in other

re spects—that i t is a p ionee r on the road that must b e trave led be fore
any improvement in the existing degene rate state of the l aw, and of
its l i terature , can be looked for.

GE OR GE H . SMITH .
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INTRODUCTION.

I . E xplanation of th e D esign and S cope of Me Work.

T H E obj ects which I have proposed to myse l f, and which I have
kept steadily i n v iew in the preparation of th i s work

,
are fourfold

,

viz . :

I . T o explai n the nature of the law and the nature of its several
subj ects or parts, and the i r re lat ion to one anothe r ;

2 . T o se t forth and explain those gene ral principle s of natural right
upon which eve ry system of law Is based

,
and which in eve ry system

consti tute
,
not in bulk

,
but in extent and frequency of app l ication,

the chie f part of the l aw of P rivate R ight
3 . T o give a brie f account of the principle s and rule s, both of law

and equi ty
,
which have grown out o f the h istori cal deve l opment of

our law
,
and are the re fore pe cul iar to the system ; and

4 . T o explain and i l l ustrate the me thod of the l aw of P rivate R ight,
or

,
in Othe r words

,
the true me thod of inve stigation and reason ing to

be used In de te rmining controve rsie s be twe enmen as to the i r rights.

T hat the e nds proposed
,
and thus briefly stated

,
may be be tte r nu

de rstood, I wi l l add a few words of e xplanation.

Wi th regard to the first
,
i t i s ne ce ssary only to remark that the law

i s
,
i n thi s re spect, l ike othe r sciences or subj e cts of inquiry, and that,

i n studying it
,
i t i s e ssential for the student to acquire , at the ve ry

outse t o f h is course , a clear and corre ct, and, as far as possible , ade
quate notion of the nature of the l aw andof the que stions or problems
pre sented by i t, and also Of i ts seve ral divisions or parts, and the i r
re lation to one anothe r . T his information

,
once ac Ired

,
wi l l serve

as a clew or thre ad to guide h im through the l abyrinth of l aw
,
and

W i l l enable him,
in taking up any subj ect for study

,
to unde rstand at

once the nature
,
of the problem to b e inve stigated

,
the place of the

subj ect in the law
,
and i ts re lation to othe r subj ects. It wil l enable

him also
,
as he proce eds wi th h is studie s

,
to bring toge the r i n i ts nat

ural corre lation the information acqu ired ; and the knowledge thus
obtained wil l gradual ly form itse l f in h is mind

,
not as a loose mass of

arbitrary rule s
,
difficul t to remembe r or to re cal l when needed

,
but as

an organic Whole
,
requiring no e ffort of the memory to re tain i t

,
and

eve r ready to sugge st i tse l f when required for use . In no othe r way ,

in my Op inion
,
can the law be re adi ly maste red and re tained ; and to

the lack of th is
,
more than to any othe r cause , i s to be ascribed the

fai lure of exist ing me thods of instruction. For i t i s an unfortunate
fact, and one ve ry discreditable to the profe ssion

,
that the definition

1 The R oman lawyers we re distinguished for the habit of thus r egarding the law,

’

In

its scientific unity, as a consistent whole , and hence resulted the remarkable consist
ency , or , as they called it, e legance (elegantz

'

a) of the R oman law.



viii INTR ODUCTI ON.

and the divis ions of the law in our books are al toge the r incorre ct, and
se rve only to mislead and confuse the student.
Wi th regard to the se cond and thi rd of the obje cts proposed

,
a

more e xtended e xplanation wi l l be ne ce ssary.

T he l aw, as de scribed by the great L ord Mansfie l d, i s noth ing e l se
than reason modified by custom and authority . H ence , eve ry system
of law i s composed of two e lements, which may be de scribed as the
r ational or scientific e lement, and the la

'

stor z
’

cal. For al l systems of
law agree i n the i r main feature s and in the i r gene ral principle s

,
which

are, i n the main , rational in the i r characte r, but diffe r from each othe r
in th is : that the re are in each ce rtain pe cul iar rules e stabl ished by
statute or custom,

which consti tu te i ts h istorical e lement.
T hese two e lements we re distingu ished by the R oman lawye rs by

the te rms jns cloth and jus gentium,
orjus natur ale. E ve ry people ,

they said, “ ruled by laws and customs (legions ct mor z
'

ons), uses partly
its own pecul iar law, and partly a l aw common to al l men for that
jaw

,
or part of the law, which e ach people has e stabl i shed for i tse l f, i s

pe cul iar to the S tate , and is cal led the jus clock ,
as be l onging pecul

farly to the State ; but that l aw which natural re ason has e stabl i shed
among al l men i s obse rved gene ral ly among al l peoples

,
and is cal le d

the jns gentium, as be ing the law which al l nations use .

The dist inction thus made by the R oman lawye rs corre sponds pre
cisely with that of A ris totle , who divided the law into the yo

'

pwg tame,
OI: pecu l iar law,

an d the vépog m a rk ,
or common law

,
the forme r of

which he defined as the law, or part of the l aw,
which each State has

e stabl ishe d for i tse l f, and which is the re fore pe cul iar to i t ; and the
la tter as that wh ich is conformable me re ly to the dictate s of Nature ,
and which appears to b e re cogni zed among al l men.

“

_

us autem civile a jure gentium distinguitur : quod omnes populi . qui legibus et
(non us reguntur , partim suo propr io , partim communi ominum hominum jure utun

tur f Nam quod quisque populus ipse sibi jus constituit , id ipsius propr ium civitatis
est, vocaturque jus civile , quasi jus proprium ipsius civitatis : quod vero naturalis
ratio inter omnes homines constituit, id apud omnes . peraeque custoditur , vocaturque

jus gentium , quasi quo
‘ jure omnes gente s utantur . E t populus itaque R omanus

partim suo proprio , partim communi ominum hominum jure utitur . Inst. 1 , I , I .

i" E th Bk. 5, Ch . 6 , 7 ; R he t Bk . 1 , Ch . 1 0 and 1 3 . Consider ing the difficulty of
the subject, and the pe riod at which he wrote , pe rhaps no other part of the works of

Ar istotle exhibits more favorably the character of his or iginaland profound genius than
his views of the law.

The subject is treated at large by Dr . T aylor , in the E lements of Civil L aw,

"

in

his chapter on the L aw of Nature , from which we extract the following : Natu

ral L aw is the R ule and D ictate of R ight R eason. P ositive , V oluntary, A rbitrary
or Instituted L aw is that which does not flow from the general condition of

human nature , but has for its objects things merely indifie rent, and is founded in the
sole pleasure of the L egislature . And these [after quoting A r istotle] are the ve ry
words of the Empe ror : Omnes popnlz

'

qui leg ions etmor z
'

ous r eguntur , par tim suo pr o

info, par tim communi omnz
'

um fiomz
’

nnnc jnr e ntnntnr .

’

For both wr iters , by common or univer sal, mean natur al law
,
and by pr ivate or

garflcnh r
, the proper institutions of separate communitie s , diffe r ing from each other

according to the diffe rent feature s of gove rnment, the wants and exigencies , the tem
pe r , disposition and other circumstances of each society so that A r istotle ’

s dis

tribution stands thus (translating the Greek) :
T H E L AW

T he Common The P e culiar
or Natural L aw. or Instituted L aw.

Unwritten. Wr itten.

This twofold division of law , as it is the earlie st , so it is , perhaps , the best, and
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T he distinction al so corre sponds to the dist inction made in our law
b e twe en the pr z

’

nczples and the r ules of the law
,
and be tween reasoning

frompr inciple and reasoning from ant/wr it} of which the one consists
me re ly in applying the e stablIShed rule s of the law to case s coming
wi thin the i r expl i ci t te rms, and the othe r in logical deduction from
principle s. T o the forme r appl ie s the maxim, a o

’
oer o contr a r atio

nem jnr is r eceptam est
,
non est pr oa

’
acena

’
nnz aa

’
consequentias to the

o the r, the maxim,
Uoi eaa

’
em r atio

,
ioi ia

’
enz jus . Or , as the distinction

is expre ssed by Bacon : “ L e t reason be prol ific
,
but custom ste ri le

,

that i t may bre ed no case s . T he re fore
,
what is rece ived against the

r e ason of the law,
or even Whe re i ts re ason is obscure

,
i s not to b e

drawn into consequence .

” 2

T he jus civile
,
or pe cul iar law

,
conside red with re fe rence to i ts im

portance and the gene ral i ty of i ts app l ication
,
consti tute s in eve ry

system but a comparative ly inconside rable part of i t, and the jus gen
tium or natar ale, or common law,

the principal part.
T he latte r i s pure ly rational and scientific in i ts characte r, and can

b e taught scientifical ly pre cise ly as geome try is taught ; and, as i t con
stitutes the principal part of the law ,

i t fol lows that the l aw can in the
m ain be taught in a pure ly scient ific manne r. T aught in th is way

,
I

be l ieve i t to be practicable to compre ss in a ve ry smal l space What
is now spread through hundreds, and even thousands, of volume s .

3

T he law, howeve r, cannot be learned whol ly in this way for eve ry
system of law is so impl icated with arbitrary and accidental ru le s,
e stabli shed by statute or custom,

that i t is impossible to unde rstand
the text - books and reports W i thout be ing fami l iar with th is h istorical
e lemen t ; and a fami l iarity with th is e lement is the more e ssential
f rom the fact that the technical te rms used in each system are gen

e rally of h istorical origin . A ccordingly
,
I have aimed to give a clear

notion
,
as we l l of the historical as of the scient ific or rational part of

the l aw which i s but to state again the second and th ird of the ob

je cts above specified .

Wi th regard to the me thod of the l aw (the explanation of wh ich is
the fourth of the obj e cts proposed), I wi l l say nothing for the pre sent,
e xcept to re fe r briefly to a ve ry prevalent misconception of the subj e ct .

h as been generally rece ived by lawyers and philosophers . (E lements of Civil L aw,

3 d edit. . pp. 99 , et seq. )
1 Dig. I

, 3 . I4 ; cited in Broom, L eg . Max.

9 D e A ngmentis , Bk . 8 , Ch 3 , Aph . I I .

3 It is doubtle ss true , as remarked by Mr . H olmes in his able work upon the Com

mon L aw , that for the exposition of the law other tools are needed be s ides logic .

But it is a great practical e rror not to r ecognize the fact that logic is , and always has

b een, the principal tool, and that it does , in fact , constitute the life of the law . Nor

could a greater practical mistake be made than to attempt to impart a knowledge of

the law to the beginne r by me re h istor ical exposition. T o this the student must re sort

in the further progress of his studie s but at first it should be resorted to no furthe r

than is absolutely ne cessary to enable him to understand the books . H ence , for the

beginne r , the dogmatic is the pre fe rable method,
and the lzistor ical should be de ferred

to a late r pe riod. Nor should it ever be forgotten that the h istor ical element of the
law at any given time owes its force to its then reception,

and not to the fact that it

had anciently been rece ived. H ence
,
when any par t of it has fallen into disuse , it is

no longe r part of the law nor is it of any inte rest to the jurist, unle ss he be also an

h istorian, save as it may explain the pre sent condition of the law . Nor can the re be

a gr eater mistake than to suppose that the histor ical facts of early time s are the ge rms

out of which the law has been de veloped. T he development of the law consists in

the e radication of its histor ical element , and the substitution of rational pr inciples
and of this development logic is the pr incipal instrument.
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Of l ate years the notion has sprung up
,
and has become more and

more prevalent, that al l que stions of law are to b e decided simply by
re fe rring to some statute , or some ru le e stabl ish ed by precedent .
If thi s we re so

,
al l that would be require d of the l awye r would be a

faci l i ty in hunt ing up authori tie s and a re tentive memory . But th is is
ve ry far from be ing the case . Whe re an authori ty is found

,
the sti l l

more di fficul t task remains to de te rmine i ts value
,
and this can only

b e de te rmined by means of a thorough fami l iari ty with the gene ral
principle s of the l aw

,
and by the exe rcise of our independent reason .

T h is i s one of the most important functions of the l awye r
,
and pe rhaps

in no othe r respect is the diffe rence be twe en the thorough and the
me re case l awye r so mani fe st as in the capacity for pe rforming i t . In

th is and in othe r ways
,
the function of the l awye r involve s

,
in the

h ighe st degre e
,
the exe rci se of the re asoning or logical facu lty. H e

must
,
i f he would b e a compe tent j urist

,
posse ss the facu l ty of broad

and comprehensive gene ral ization, and also that of fine and accurate
dist inction ; he must be capable of corre ct and scientific defini t ion

,

and of reasoning boldly and logical ly from his premise s
,
and of form

ing confidently h is own conclusions. If the se shoul d agre e with the

rule s e stabl ished by the prevai l ing authori t ie s, then he wi l l unde rstand
the reason of the l aw in which

,
as Chie f - Justice H o l t j ustly obse rve s,

the l aw in fact consists. If
,
on the othe r hand

,
an authori ty shoul d

appear to him to b e in confl i ct with the se tt led princip le s of the law
,

then
,
in most case s

,
he wi l l not he si tate to re j e ct i t and at al l events

,

e ven i f
,
l ike G al i leo, he i s forced by authori ty to acquie sce in a false

proposition
,
he wi l l sti l l be able to pe rce ive i ts falsi ty

,
and wi l l thus at

le ast pre se rve the integrity of his inte l le ct and his conscience , which
by any othe r course must b e se riously impaired ; for nothing can b e

more de structive to the reasoning facul tie s than to accept as true
what i s logical ly false , or to the conscience , than to confound the j ust
and the unj ust .
In short

,
without th is i ndependent exe rci se of the reason

,
the facul ty

of j udging of the de cis ions, and even of unde rstanding or of correctly
applying them

,
wil l b e lost. T his was i l l ustrate d by the condi tion

into wh ich the R oman lawye rs had fal le n in the time of J ustinian , and
for some centurie s previous—who had , in fact, as i s r emarked by Mac

keldey, l ost enti re ly the capaci ty of we ighing the autho ri tie s
,
and of

judging the i r re lative val ue s . T o supply th is de fe ct , various ine ffe ct
ual expedients we re re sorted to . For e xample , ce rtain j uri sts we re
name d whose authori ty, when accordant, should be conclusive whe re
they di ffe red , the maj ori ty was to prevai l and, whe re they we re
e qual ly d ivided, the authori ty of one (P apinian) was to de te rmine .

T he expedient
,
of cou rse , proved ent i re ly ine ffe ctual , as must be the

case with al l device s for supplying the want of the re asoning facul ty in
l awye rs and j udge s ; and hence

,
on account of the cont inue d ineffi

c iency of the j udge s and lawye rs, and the consequent confusion in the
administration of j ustice

,
i t was found nece ssary to codi fy the law

,

which re sul ted in the Codes
,
the P ana

’
ects

,
and the Institutes of J us

tinian .

‘

1 The collections of Justinian are often re fe rred to by the advocates of the codifica

tion of our own law with too much praise . In the opinion of the most competent
author itie s , the work was very badly done . T he event took place after the fallof the

We ste rn R oman E mpire , and at a pe r iod when eve ry spark of original genius , e ithe r
in the law or in lite rature gene rally, had be come extinct among the R oman people .
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The profe ssion of our own country and time has gone ve ry far in
the same direction, and the same remedy i s proposed but this deca
dence i n the genius of the E ngl ish and Ame r ican bar I regard as the
consequence of accidental cause s only and i t needs but the introduc
tion of be tte r me thods, of which many signs appear, enti re ly to ar
re st i t .

2 . Of t/ze D efinition of t/ze L aw.

T he te rm “
the l aw,

accordingly as i t i s used by the E ngl ish or the
Ame ri can l awye r, varie s somewhat i n meaning . T he forme r

,
when he

use s i t , has in View the law of E ngland, a single S tate ; the l atte r,
though he some time s re fe rs to the l aw of h is own State

,
most com

monly has in view the Ame rican law,
or the l aw common to al l the

State s . For though the seve ral S tate s are
,
with re fe rence to e ach

o the r , and,
with ce rtain we l l - defined e xceptions

,
with re fe rence also to

the Fede ral G ove rnment, sove re ign o r independent pol i ti cal communi
t ie s, each with i ts own legislature and system of courts

, ye t substan

tially the same system of law is admini ste red , with one e xception
,
in

the courts of al l the State s, and also i n the Fede ral courts . T o th is
common law of al l the State s

,
or

,
as i t may b e cal le d

,
the

“Ame rican
Common L aw,

and not to the l aw of any particular S tate , our text
books are almost e xcl usi ve ly devoted ; and

,
in accordance with th i s

custom
,
i t wi l l consti tute the subj e ct of our pre sent inve stigations.

In these i nve stigations our first inqui ry wi l l be as to the nature of
th is law

,
or rathe r—as al l systems of law are i n e ssential nature the

same—as to the nature of positive, or, as Blackstone cal l s i t, municipal
law in gene ral . In wh ich task we can re ce ive but l i ttl e aid from the

various definitions given in the books ; for the se are so various and
conflicting that i t wi l l be imposs ible to re conci le or even inte l l igently
to discuss them unti l we have inve stigated in de tai l th e nature and
gene ral principle s of the law . Inde ed

,
even coul d a correct defini t ion

b e de vi sed
,
i t would b e of l it tle se rvice to us at the pre sent stage of

our inve stigations. For
,
to the student j ust ente ring upon the subj e ct,

i t would carry with i t but a vague me aning ; whi le , to ol de r lawye rs,
owing to inve te rate e rrors almost uni ve rsal ly prevai l ing as to the

nature of the law
,
i t woul d probably se rve onl y to exci te pre j udice

against the views of xthe author and i t would thus prove
,
in the ex

pre ssive l anguage of Scri pture
,
to the one a stumbl ing- block

,

”
and

to the othe r “ fool ishne ss . ” We must
,
the re fore , regard the defini t ion

of the l aw rathe r as the end and crown than as an appropriate begin
ning of our l abors.
But, whi le even a pe rfect defini t ion o f the law would do but l i ttle

to he l p us at the thre shol d of our inquirie s
,
an incorrect defini t ion,

by giving us a fal se notion of the l aw
,
and misle ading us as to the

me thod to b e pursued in studying i t
,
may do us infini te harm ; and

hence i t wi l l b e nece ssary for us to examine at some l ength the vari
ous defini t ions that have be en offe red—so far

,
at least

,
as may b e ne c

e ssary to avoid be ing misle d by them .

Nor shoul d the somewhat protracted attention we are abou t to
devote to the subj e ct of de fini t ion b e regarded—as i t probably wi l l
be by some—as wasted . For i t i s not an e xagge ration to say that
It had no efi

'

ect in improving the R oman lawye rs but pe rhaps it was a ne cessary ex

pedient at a time when the bar , as well as the people generally, had so profoundly
degenerated.
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nearly al l e rrors of human thought in social and pol i t i cal science may
b e traced to e rrors engende red by a misconcept ion of the me aning of
words. “Men imagine ,

" says Bacon
,

“ that the i r reason gove rns words
,

whi le
,
and in fact

,
words react upon the unde rstanding ; and th is has

rende red ph i losophy and the science s vain and inactive .

“
O r

,
as be

o the rwise expre sse s i t
,
words sti l l manife stly force the unde rstanding,

throwing eve rything into confusion
,
and lead mankind into vain and

innume rable controve rsie s and fal lacie s.” H ence , what i s some time s
contemptuously cal led logomac/zy , or fighting ove r words, i s often the
decis ive battle by which a theory is e stabl ished or ove rthrown . A nd

this
,
indeed, wil l be found to be the case with the subj e ct unde r inves

tigation which
,
in fact

,
wil l be found to furni sh the most remarkable

instance in the h istory of phi losophy of th is tyranny of words ove r
the human mind .

T he definiti ons of the l aw given in the books
,
though varying

wide ly i n te rms
,
may al l b e reduced to four

,
of which

,
howeve r, the

first thre e only are real defini t ions
,
and the last a me re de scription of

the law.

T he first
,
in e ffe ct, de fine s the l aw as be ing a me re expre ssion of the

w i l l of the State or
,
i n othe r words, as consist ing altoge the r of laws

(leges), or statute s. To th i s e ffe ct i s the defin it ion of Blackstone
,
as

amended by Christian viz .
,
that the “ law is a ru le of civi l conduct

p re scribed by the supreme powe r in a State ”3 and also the definition
of A ust in

,
that a l aw i s a command of the sove re ign

,
and the l aw an

aggregate of such commands and that o f the code of the NewYork
Code Commissione rs

,
which define s the law as “ a rule of prope rty and

o f conduct pre scribe d by the sove re ign powe r of the State and
a l so that o f the Cal i forn i a Code , according to wh ich i t i s a solemn
expression of the wil l o f the S tate .

”5
T he se defini t ions ar e al l , in e ffect,

t he same and
,
though embodying a conception of the l aw now almost

unive rsal ly prevai l ing
,
are so palpably in conflict with patent and no

torious facts that the i r acceptance must e ve r remain at once a reproach
t o the inte l l igence of E ngl ish and Ame ri can lawye rs, and the most
c urious o f al l phenomena in the h istory of phi losophy . For no fact is
more obvious or more ful ly re cognized than that the l aw has been
deve loped

,
not by the legislature , but by the courts in the ordinary

e xe rci se of the i r j urisdiction and that
,
so far as its formal expre ssion

i s conce rned
,
i t i s to b e sought

,
not i n the statute s (which consti tute

but an inconside rable part o f i t), but in the decisions o f the courts.
T he defini t ion i s

,
the re fore

,
obviously untrue e venwhen appl ied to the

law of a particu lar S tate , and i s sti l l more mani fe stly so when appl ied
to the Ame rican law, which has ne i the r a common lawgive r nor com
mon tribunal s

,
and which, the re fore , obviously canno t b e brought un

de r the defini t ion .

We might
,
the re fore

,
at once dismiss the subj ect from furthe r con

side ration
,
were i t no t for the influence the defini tion has e xe rcised,

and sti l l cont inu e s to exe rcise , upon the profe ssional mind in th is
country and i n E ngl and—an influence SO profound and de le te rious
that

,
unti l removed, i t wi l l stand as an insupe rable obstacle to the inte l

ligent study of the law. On thi s account, the re fore , some furthe r con
s ide ration of the subj e ct wi l l b e ne ce ssary .

T he definit ion in quest ion originated in an unfortunate mistake of

N o
'
o . Org , Aph . 59.

9 Aph . 43 .

3
I Blackstone, Com. 44.

4
I A ustin, Jur . 9 1 .

5 N . I C . C . , sec . 2 .

6 Pol. C . 4466.
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1 . The l aw i s a mere e xpression of the ‘wil l of the supreme gove rn
me nt .

2 . T he courts in fact e xe rcise legisl ative functions. H ence judicial
de cisions are me re e xpre ssions of the wi l l o f the State through its
office rs, the j udge s ; and in the i r e ssential nature diffe r in no re spect
f rom statute s or legisl ative acts .
3 . Custom is no part of the l aw unti l recognized and adopted by

the gove rnment, e i the r through i ts legislature or the courts:
4 . Inte rnational law is no t l aw in the true sense .

5. Nor i s constitu tional law .

6 . R ights are me re creature s of the wi l l o f the supreme government .
7. H ence the re are no such things as natural rights.
8 . H ence the State i tse l f cannot have any r ights, or b e subj ect to

any obl igations, e i the r as to i ts own cit izens or as to fore ign nat ions .
9 . T he legislative wi l l i s no t only the source of rights, bu t the para

mount standard of the just and the unj ust
,
and of righ t and wrong

gene ral ly.

I O . T he powe r of the sove re ign is Incapable of le g al l imi tation ;
or, in othe r words, the supreme gove rnme nt is legal ly absolute , or
de spotic .

Wi th a l i ttle reflection i t wi l l b e pe rce ived that al l the above con
clusions fo l low logically from the de fini t ion

,
and cannot be cons ist

e ntly re j e cted by anyone who accepts i t . ‘
It i s obvious

,
the re fore

,
that the defini t ion

,
as we ll as the theory

based upon i t
,
i s subve rsive of human rights and l ibe rty

,
and of

moral i ty i tse l f and the me re statement of the theory may b e , the re
fore

,
taken as a r ea

’
nctio ao

’
aosnr a

’
um of the de finition . We have dwe l t

at length upon this defini t ion
,
be cause i t i s almost unive rsal ly re ce ived

by the profe ssion
,
and because , as we have already remarked, so long

as th i s cont inue s to be the case no inte l l igent study of the l aw,
in i ts

scientific aspe ct
,
i s possible .

The second definition define s the law as consist ing of the gene ral
c ustoms of the realm ,

or S tate .

2
T h is defini t ion i s of e arl ie r date than

the forme r
,
and is supported by the concurrent authority of al l our

wri te rs
,
ancient and mode rn . The e ssential i dea intended to b e con

veyed by i t is beyond al l qu e stion correct ; for the re i s no fact more
ce rta in or more important than that al l l aw re sts in the main upon
custom . But

,
as e xpre ssed

,
the defini tion is inaccurate , for it i s

obvious that custom is only one o f the e lements of the l aw .

T he thi rd defini tion regards the law as identical wi th j ustice . T his
i s impl ied in our common spee ch as

,
for example , when we speak of

“ courts of j ustice
,

” or of the administration of j ustice , and is ex
p re ssly asse rted by the h ighe st authori tie s . T hus Bracton, fol lowing
the R oman lawye rs

,
define s j uri sprudence

,
or the knowledge of the

l aw, as “
the science of the j ust and the unj ust (jnsti atone injnsti

scientia ) , and the law
“ as the art of the good and the equi table "

(a r s
ooni et aoai ;) and accordingly he says .

“ Justice
,
the re fore

,
i s the

vi rtue
,
j uri sprudence the sc ience j usti ce the end (summum oonam),

j urisprudence the means . A nd with this agree s pre cise ly the defini
t ion of S i r Matthew H ale ; according to Which the common law of

I T his IS shownmore at length In an article published In the A mer ican L aw R eview,

March—A pril. 1 887 , entitled '

I be E nglish A nalytical Jurists , whe re will be found
condensed into a br ie f space a clear V iew of the theory of jur isprudence generally ac
cepted in E ngland and this country.

9
I Blackstone , Com. 63 .
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E ngland is the common r ule f or administer ing justice witfiin t/zis king
a
’
om and al so the forms of the old commissions to the j udges, which
we re f actur i ouoa

’
ao

’

justitium per tinet secuna
’
um legem et consuetua

’
inem

A nglia and indeed the books are ful l o f expre ssions of eminent
j urists which

,
in e ffect, asse rt the same proposition.

2 But, to say the
least, th is definition is inaccurate for the law i s obviously made up in
part of laws and customs

,
the forme r of which are pure ly arbi trary

,

and the l atte r to a large extent accidental , and both often unreason
able and absurd .

T he common faul t of al l the se definit ions i s that they each regard
only a part of the law,

and ignore the remainde r. For the law is in
fact made up of laws or statute s, customs, and principle s of natural
reason and no defini tion which ignores e i the r of the se e lements

,
or

which fai ls to expre ss the manne r in which they are re lated to the law
and to each othe r, can be accepted as satisfactory .

T he fourth definition , or supposed defini tion , doe s not aim to expre ss
the e ssential nature of the l aw,

but me re ly to distinguish and identi fy
i t
,
and thus to de te rmine the prope r subje ct of our inve stigation.

A ccording to i t
,
the law i s S imply the aggregate of the principle s and

rule s
,
whe the r arbi trary

,
accidental

,
or of natural re ason, by which the

courts are gove rned in the exe rcise of j urisd ict ion or
,
as e xpre ssed

by S ir Matthew H ale
,
i t i s gene ral ly that l aw by which the de te r

minations in the (king
’s) ordinary courts are guided .

” 3

T his defini tion, or rathe r de scription, of the l aw is equal ly con
s istent with al l the definitions given

,
and indeed with any de finition

that can be devised . H ence i t furnishe s a common ground upon
which the advocate s of al l theorie s of j urisprudence may stand“ at
least equal ly we l l

,
and i t may be conveniently use d as giving a rough

and approximate ly correct de scription of the law . L e t i t b e assumed,
the re fore

,
for the purpose of defining the scope of our inquirie s, that

the law
,
whose nature we are se ek ing to asce rtain i s the l aw which

the courts enforce , or at least are supposed to enforce or
,
more spe

cifically, that i t is the aggregate of the rule s and princip le s by which
the courts are gove rned in the exe rcise of j urisdict ion.

T his description of the law
,
howeve r

,
give s us no information as to

the e ssential nature of the rule s of conduct which are thus enforced
,

and which
,
according to it

,
constitute the l aw . It remains, the re fore ,

to inve stigate the nature of the se ru le s or principle s
,
a problem pure l y

h istorical
,
and which can only b e solved by an e xamination of some

actual ly existing system Of l aw . In making this inve stigationwe wil l ,
for obvious reasons

,
gene ral ly have in View our own

,
or the A me rican ,

l aw ; but what we wil l have to say wil l b e equal ly appl i cable to al l
systems .

3 . D ivision of tlze L aw.

T he l aw is not a homogeneous whole
,
but consists of seve ral diffe rent

1 Co. L it. , 1 42 a .

9 See especially Co . L it. , 1 42 a ,
1 58 b , 976 , 97 b .

3 This is also in e ffect the definition of V on Ihe ring , who de fine s the law as em
bracing all the principle s of law (R ec/zt) enforced by the State .

”

(Struggle for L aw,

and that of Bliss , who defines it as the aggregate of the rule s recogniz ed or pre
scr ibed by the supreme powe r Of the State regulating the property and per
sonal relations of men (Sov . , and that of H olland (Jur . , according to

which “
a law is a gene ral rule of exte rnal conduct enforced by a sovere ign power ,

and the law merely an aggregate of laws .

”
In fact, however , the se and the de finition

in the text are not definitions in the true sense , but mere statements of the subject to
be defined.
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parts or branche s, which diffe r e ssential ly in the i r nature . Its nature
,

the re fore , can only b e unde rstood by an analysis and separation of it
into i ts seve ral parts

,
and by the d ivision and subdivision of each part

,

unti l we have pre sented to our v iew
,
as a conne cte d whole

,
the vari

ous subj ects which make up the aggregate which we cal l the l aw .

Our first step , the re fore , wil l be to examine and analyze the l aw as i t
i s actual ly administe red by the courts.
If we obse rve the course of busine ss in the courts of ordinary civi l

and criminal j uri sdict ion
,
we shal l find that they are exclusive ly occu

pied e i the r in de te rmining controve rsie s be tween individuals wi th r ef

e rence to the i r re ciprocal claims and demands upon each othe r
,
or in

de te rmining accusations of crime
,
which

,
in e ffe ct

,
are controve rsies

be tween ind ividuals and the State .

T he powe r to hear and de te rmine such controve rsie s is cal led jur isdic
tion

, and is e i the r civ i l o r criminal ; the forme r consist ing in j urisdiction
ove r civ i l case s, or controve rsie s be tween individual s, and the l atte r in
j urisdiction ove r criminal case s

,
or accusations of crime .

‘

A n obvious divis ion of the law
,
the re fore

,
i s into the civi l and the

criminal law—the forme r be ing the branch of the l aw which gove rns
the exe rcise of civi l , and the l atte r that which gove rns the e xe rcise of
c riminal , j urisdiction .

T he criminal law in th i s country consists almost whol ly of statutory
enactments

,
which are simple in the i r nature and readi ly unde rstood

and a suflicient knowl edge of i t for purpose s of the gene ral practi
tione r can

,
the re fore

, be readi ly acqui re d by the student by the

pe rusal of the criminal code of his particular S tate , and pe rhaps, also,
of some good text - book on the subject . It diff e rs so essential ly from
the civi l l aw in i ts nature that i t wi l l only produce confusi on to con
side r them toge the r ; and we wil l , the re fore , for the pre sent , dismiss i t
from conside ration

,
adding only that the civ i l l aw is the branch of the

l aw with which lawye rs in gene ral are principal ly, and indeed almost
e xclusive ly

,
conce rned .

T he civi l law i s that branch of the l aw by wh ich the de te rmination
of civi l case s i s provided for and gove rned

,
and i t consists of the law

of civi l p rocedure and the l aw of private right (juspr ivatum) .
The forme r wi l l first b e brie fly explained . T o eve ry civi l con

troversy the re are two partie s v iz . ,
the p lainti ff and the de

fendant (actor and r eus) . T he forme r i s he who demands re l ie f
from the court against anothe r the latte r, he against whom the

re l ie f i s demanded . The proceeding by which the demand is made
by the plaint i ff and re sisted by the de fendant i s cal led a sui t (lis),
and also an action (actio) . The l atte r te rm,

howeve r
,
has a more

appropriate signification , in which we shal l b e compe l led habitually
to use i t ; and we wil l , the re fore , i n the pre sent conne ction, use the

forme r e xclusive ly .

In gene ral
,
the de te rmination of a sui t involve s two classe s of ques

t ions
,
which are distinguished as que st ions of l aw ,

and que stions of
fact . T he l atte r depend for the i r de te rminat ion upon the evidence ;
the forme r

,
upon gene ral ru le s and princip le s, which in the aggregate

consti tute the l aw .

Jurisdiction is the power to hear and determine the subject in controversy be

tween parties to a suit (Rhode Island v . Mass 1 2 P e t. it has also been

de fined as an author ity or powe r wh ich a man hath to do justice in causes of com

plaint brought before him.

”

(Jacobs
'

s L aw D ict. ,
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Questions of law are again of two k inds
,
viz . ,

those which re l ate to
jurisdiction

,
or othe r points of procedure ; and those which re late to

the me ri ts of the controve rsy, or, as they are cal led , que stions of
right . The de te rmination of que stions of fact i s part of the proce dure
in a case

,
and the subj e ct of evidence

,
the re fore

,
be longs to the law

of civi l procedure , the whole obj e ct of which is to e l ici t and pre sent to
a compe tent tribunal the que stion of right involved in the case .

T he law of civi l procedure may, the re fore , b e de scribed as that
branch of the law which provide s for the creation of a j urisdi ction,
and which regulate s the mode of procedure to be fol lowed by the
partie s and the court in the conduct of the case (including the de te r
mination of al l que stions of fact), in orde r to e l ici t the que st ions of
right involved and which also regulate s the subsequent proceedings
nece ssary to carry the j udgment of the court into e ffect .
In E ngland

,
and in many of the State s, the l aw of civi l p rocedure i s

reduced to statutory form,
and a compe tent knowledge of i t can b e

obtained only by the study of the code of civi l procedure of the State
in which the student propose s to practice . It presents no great diffi
cul ty in i ts acquisi tion

,
and wil l

,
the re fore

,
at this t ime

,
require no

furthe r remark .

T he law of private right may be described as consist ing of the ag

gregate of the ru le s and principle s, whe the r statutory, customary, or of
natural reason

,
by which the courts are , or are supposed to be , governed

in de te rmining the que stions of right involved in civi l case s or contro
ve rsar ies. T his de scription

,
howeve r

,
l ike our gene ral defini ti on Of

the law,
though i t may se rve to direct and define the obj ect and scope

of our inve stigations
,
give s us no information as to the e ssential

nature of the rule s and principle s which const i tute the law of private
right . We must, the re fore , seek furthe r for a defini ti on and

,
i n doing

this
,
we cannot do be tte r than to pursue sti l l the me thod original ly

marked out
,
name ly

,
to obse rve and analyze the actual course of busi

ne ss in the courts .





PART I.

OF TH E NATUR E OF TH E L AW OF PR IV ATE R IGH T.

CH A P T E R I.

A NA L YTICA L OUTL INE OF TH E L AW OF P RIV A TE RIGH T.

I . D ivision of tile L aw of P r ivate R iglzt.

N eve ry civi l sui t the immediate que stion to b e de te rmined by the
court i s wh e the r the force of the G ove rnment shal l b e used in
behal f of the plainti ff to compe l some act or forbe arance on the

part of the de fendant . T his powe r of coe rcing anothe r by means of
the force of the State i s cal led an action and the immediate question
in eve ry controve rsy

,
the re fore , i s to de te rmine whe the r the plainti ff

has an action against the de fendant
,
or othe rwise . The nature of an

action is simple and re adi ly unde rstood . It i s thus defined by Brac
ton

,
fo l lowing Justin ian’s Institutes : “ A ctio ni/zil aliua

’
est guam jus

per seouena
’
i injua

’
icio guoa

’
alicui a

’
ebetur . But i t is to b e obse rved that

the L atin jus has a somewhat wide r signification than the E ngl ish
te rm r zglzt, and i s used wi th proprie ty to denote actions or legal pow
e rs as we l l as rights ; and, on account of th is ambigui ty, the defini
tion of H e inne cius

l i s to be pre fe rred, V iz “ A ctio non est jus sea
’ me

diumjusper seouena
’
i .

A n action
,
howeve r

,
doe s not imply the actual powe r of coe rcion ,

nor doe s such actual powe r nece ssari ly consti tute an action . T hus
should A have the prope rty of B, which he re fuse s to re turn , or Should
he owe money to B

,
which he re fuse s to pay—ln e i the r case B would

have an action against A
, e ve n though , i n attempting to enforce i t

,

he should b e de feated by pe rj ury or de fe ctive evidence , or by the
ignorance or corruption of the j udge and this is true

,
whateve r the

ory we adopt as to the nature of the law for even i f we should sup
pose the impracticable dreams of the codifie rs to be real iz ed, and the

l aw to b e composed altoge the r O f laws
,
or statutory enactments

,

enume rating all possible inj u rie s, and pre scribing the corre sponding
actions

, ye t the most absolute powe r could not always rende r the
remedy e ffectual . Whe the r an action exists

,
the refore , is to b e de te r

mined in eve ry case
,
not by the re sul t of the particular su it, but by

gene ral princ iples appl icable to all simi lar case s.
Of the se principle s the fundamental one i s, that whe reve r the re i s a

right the re shal l be an action or
,
as i t is expressed in a maxim com

mon to our own and the R oman l aw
,

“
uoi jus ioi r emea

’

ium (whe re
1 Cited in Austin, Jur . . 792 .
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the re i s a right the re shal l b e a remedy) ; and the conve rse of the
princip le i s also true , for alL actions are in theory me re me ans o f en
forcing rights.
T he l aw of private right

,
the re fore

,
tre ats of two principal sub je cts

—viz .,
rights and a ctions ; and i t i s obvious that i ts nature can be

unde rstood only by unde rstanding the nature of these two . For thi s
purpose a classification of rights and of actions i s ne ce ssary, and fort
unately we have at hand the accurate and scientific classification of
the R oman lawye rs, which , though practical ly unknown to us, i s un i
versally re cognized by othe r j urists .

2 . Classification of R ig/its.

R igh ts are of two k inds , diffe ring e ssent ial ly in the i r nature name l y,
rights of owne rsh ip—such as the righ t wh ich one has in h i s horse

,

l and
,
or othe r prope rty ; and rights of obl igation—such as the right

to the payment of a debt or the pe rformance of any othe r obl igat ion .

A r ight of the forme r class i s gene ral ly cal le d a right in r em and a.

right of the latte r
,
a right inper sonam,

or inper sonam cer tam that i s
to say

,
against a spe cific pe rson.

1

T he most common and famil iar of the rights in r em
,
or rights of

owne rship, i s the right of property and an analysi s of th is right wi l l
disclose to us the nature of th is cl ass of rights gene ral ly.

The propositions that one has a right to a horse or othe r th ing ;
that i t is hi s

,
or hi s own

,
or that i t be l ongs to h im

,
or i s h is prope rty

,

are al l equ ivalent e xpre ssions
,
and signi fy that the thing spe cified is

,

or rightly should b e
,
appropriated to him that i t i s (in the sense of

the L atin pr opr ius) , prope r or pe cul iar to h im ,
and not common to

othe rs. The te rm prope rty,
” or right o f prope rty

,

” the re fore
,
sig

nifies righ tful appropri ation by the owne r of the th ing owned and in
i t are impl ied the fo l lowing proposi t ions

1 . A ctual appropriation is no t sufficient to consti tute the right
,
nor

i s i t nece ssary to i ts e xistence for a man may appropriate that which
is anothe r’s

,
and the owne r b e the reby deprived of the enjoyment of

h is righ t
2 . The owne r o f the thing may, to the extent o f hi s right, act fre e l y

with regard to the thing owned, according to the dictate s of h is own
wi l l ; and
3 . T he powe r of free act ion with regard to the th ing owned is taken
1 The te rms jus in r em and jus in per sonam were devised by the c ivilians of the

middle ages , or arose in times still more r ecent. I adopt them without he sitation,

though at the r isk of offending your ears for of all the nume rous te rms by which the
distinction is expre ssed, they denote it the most adequately and the least ambigu
ously.

”

(Austin, Jur . R ights in r em may be de fined in the following manner
r ights residing in pe rsons and availing aga inst other per sons gene rally or

answe r ing to duties incumbent upon o the r pe rsons generally . The following
definition will apply to personal rights rights r e siding in persons , and availing exclu

sively against pe rsons specifically determinate or answe r ing to dutie s wh ich
are incumbent exclusively on per sons specifically de terminate .

”

(Id. T he te rm
“
exclusively should be omitted. The terms r ights in r em and in per sonam

”

were de r ived from the names of the corresponding actions and accordingly the former
are defined by Thibaut as r ights which can be enforced by an action in r em

,
and the

latter as those enforced by an action in per sonam. (L indley , Introd. to Jur . The

classical R oman jur ists divided r ights into those of ownership and those

of obligation (obligationes) , the latte r te rm including not only obligations , but the
corresponding rights. (Austin, Jur .
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To the first class be long al l obl igations arising out of contracts or

agre ements ; to the se cond, al l obl igations ari sing from invasions or
v iolations of rights in r em; and

,
to the third

,
al l othe r obl igations.

T he thre e propositions impl ied in the nature of a right in r em are

equal ly true , muta tis
‘

mutana
’
zs
,
with re fe rence to a righ t in per sonam

th at i s to say I . A ctual powe r to enforce the obl igation is not neces
sary

,
nor is actual powe r to compe l anothe r to do an act sufficient,

to consti tute a right ; 2 . T he ownei' of the right has the l ibe rty to
e xe rci se i t or not, as he ple ase s 3 . T he re i s a duty or moral re straint
on al l the rest of mankind not to inte rfe re with the exe rcise of the
right

,
or the pe rformance of the ob l igation . But in the case of a right

inper sonamthe re i s an additional e lement, viz . ,
an obl igation or duty

'

upon a spe cific pe rson—name l y
,
the obl igor—toward the owne r of the

righ t. T he characte rist ic dist inction be twe en a right in r em and a
right inper sonam,

the re fore
,
i s that in the forme r case the subj e ct o f

the right i s the th ing owned, and in the latte r i t i s an obl igation due
from anothe r.
T his distinction be tween rights in r em and rights inper sonam—or of

a
’
ominium and obligatio—se ems to corre spond pre cise ly wi th the dis
t inction made by A ristotle be tween distr ibutive and cor r ective, or (as i t
may

,
pe rhaps

,
b e more prope rly cal led) commutative, justi ce the

forme r be ing that branch of j ustice which de te rmine s the distribution
or re l ative appropriation of things, and also of pe rsons, whe re the

l atte r are the obj e cts of owne rship—as
,
fo r instance

,
whe re they are

parties to the family re lation ; and the l atte r
,
that is

,
corre ctive or

commutative j ustice , that which re l ate s to obligat ions .
‘

g 3 . Classification of A ctions.

It i s only when a right i s v iol ated by a breach of the corresponding
duty that force can b e di re ctly appl ied to e ffectuate i t

,
and then only

by the enforcement of the duty . We say directly
,
for i t i s obvious

that rights may b e indi rectly enforced by the threat of punishment fo r
the i r v iolation , or, in othe r words, by the criminal l aw but thi s con
stitutes a branch of the publ ic law (juspublicum), which for the pre s
ent we are not engaged in discussing.

In the case of rights inper sonam,
the corre sponding duty is an obl i

gation exactly commensurate with the right
,
and the re fore such rights

may b e dire ctly enforced . In the case of rights in r em
,
the only cor

re sponding duty is the gene ral negative duty re sting upon al l men not
to inte rfe re with the right ; and th is can be di rectly enforce d only
tort (ex contr actu and exdelicto) -obligations exmer o jur e be ing called implied con

tracts , and classed under the first head.

1 But of the particular justice , and of the particular just which is according to it ,
one spec ies is that which is concerned in the distr ibution of honor , or of wealth , or of

any of those things which can possibly be distr ibuted among the members of a polit

ical community the othe r is that wh ich is corrective in transactions be tween
man andman and of th is there are two divisions , for some transactions are voluntary
and others involuntary. The voluntary are such as follows selling ,

buying , lending ,

pledging transactions , borrowing , depositing of tr usts , hir ing and they are so called

because the origin of such transactions is voluntary. Of involuntary transactions
some are secret, as the ft , adulte ry , poisoning , pande ring , entic ing away slaves , assas

s inntiou, false W itness ; othe rs accompanied with violence , as assault, impr isonment,
death . robbery, mutilation, evil speaking , contumelious language .

”

(E thics , Bk. 5,
Ch . 3 , pp. 8 ,

“
V oluntary transactions correspond pre cisely to obligations ex

contr actu involuntary, " to obligations ex a
'

elicto and ex mer o jur e .
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when the right i s violated or threatened ; in which case the re arises a
specific duty in the particular pe rson invading the r ight

,
or in othe r

words
,
an obl igation

,
and a corre sponding right in per sonam in the

pe rson injured . H ence
,
rights in r em cannot be enforced dire ctly

,
but

only indirectly
, e i the r by the fear of punishment o r by enforcing the

r ights inper sonam arising from the i r Violation.

‘
In ce rtain case s of

V iolation of rights in r em
,
the party inj ured may himse l f enforce the

corre sponding obl igation—as
,
for instance

,
whe re th i s i s ne ce ssary in

de fense of himse l f or prope rty bu t in gene ral the natural l ibe rty
which eve ry man, in the absence of gove rnment

,
would have to en

force his righ t i s
,
by the insti tution of gove rnment

,
taken from him

and ve sted in the courts
,
and

,
in l ieu of it

,
the re i s given him an action

,

or powe r of invok ing the exe rcise of the force o f the State to compe l
the pe rformance of the obl igation .

A s we have obse rved
,
obl igations are divided

,
according to a classi

fication commonly re ce ived in our law
,
into obl igations arising from

contract s
, express or implied, and obl igations arising from torts and

a corre sponding div ision i s made of actions, viz .
,
into actions ex con

tr acta and ex a
’

elicto.

It i s convenient
,
howeve r, to divide obl igations, conside red with

re fe rence to act ions
,
into those obl igations wh ich arise upon an actual

or threatened invasion of a right in r em to re store the party inj ured to
i ts free enj oyment

,
and obl igations to transfe r to the obl igee money

or othe r prope rty be l onging to the obl igor. The obl igation re sting
upon any one who has posse ssion of the prope rty of anothe r to re store
i t
,
i s an instance of the forme r class an obl igation to pay a debt or

compensate for an inj ury
,
of the latte r. T he forme r may b e cal led

vina
’
z
'

cative, the l atte r commutative, obl igations or
,
more prope rly

,
the

c orre sponding rights inper sonam may be cal led respe ct ive ly vina
’
icative

and commutative .

A ctions to enforce the former class of obl igations ar e cal led actions
in r em

,
or real actions those to enforce the latte r

,
actions inper sonam,

or pe rsonal actions .“
T his division of actions was original ly taken from the R oman

lawye rs
,
but i s equal ly appl icable to our own law,

and must be
adopted as at once the most convenient and the most scienti fic.
The te rms used are

,
howeve r

,
open to the obj e ction that they se em

1 H ence the duties corresponding to rights in r em are not, in the proper sense ,
obligations .

9
3 Blackstone , Com Self- defense , that or iginal r ight of man which ,

as C icero
says , is a law enacted by Nature itself, and wh ich the R oman jur ists we re ingenuous
enough to be lieve could not be ignored in any body of laws in the world. V im vi

r epelle r e omnes leges omniaque jur a permittunt. (Ihe ring , Struggle for L aw ,

3 This division of actions was adopted into our law at an early day , and will be
found explained by Braeton, pre c isely as by the R oman lawye rs . The true nature of

the distinction was , however , afte rward lost S ight of, and real actions came to be con

sidered as including only actions affe cting real e state , and pe rsonal actions as includ
ing allothers . (Stephen, P leading ,

* Thus , detinue , which was an action for the
r ecove ry of the possession of pe rsonal property, though in reality a real action, was
classed by the E nglish lawye rs as a pe rsonal action.

The old real actions
, with one or two important exceptions , finally became obso

lete , and we re replaced by the action of e jectment ; which was in form a pcrsonal
action for trespass , but was made to se rve also for recove r ing possession of the land.

T he meaning of the distinction thus be came altoge the r lost to the profe ssion, and the
distinction itself faded out of the law. A s the old forms of action are now gene rally
abolished, the re is no reason Why we should not re turn to the more rational classi
fication.
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to imply that actions zn r em have not for the i r obj ect the enforcement
of obl igations, which i s not the case . For such actions

,
as we l l as

actions inper sonam,
have for the i r immediate obj ect the enforcement

of rights inper sonam,
or obl igations and the only d iffe rence i s that

,

in the one case , the enforcement of the obl igation i s the ul timate as
we l l as the immediate obj ect o f the action, whi le , i n the othe r, the
obl igation Is me re ly subsidiary, and the u l t imate obj ect 1 8 the vindica
t ion of the r ight in r em which has been invaded or threatened.

1

It would be more appropriate , the re fore , to te rm the two classes of
actions vina

’
icative and commutative ; the forme r having for the i r ul t i

mate ob j e ct the v indication of rights in r em already ex ist ing in the

obl ige e , and the l atte r the transfe r to the obl ige e of a right in r em

p
reviously be l onging to the obl igor. The use of the te rms actions
in r em

’’

and actions inper sonam i s
,
howeve r

,
so fami l iar that it

wil l
,
b e we l l to re tain them

A ctions in r em may again b e divided into r estitutive and pr eventive
actions the forme r having for the i r ob ject to re store the plainti ff t o
the enj oyment o f a righ t in r em which has actual ly be en invaded

,
and

the lat te r to prevent a threatened invasion .

A ctions inper sonam may b e subdivided into actions f or the specific

performance of contr acts, and
o

compensative actions, or actions for dam
age s ; and the l atte r, again, into act ions ex contr actu and ex a

’
elicto.

The fol lowing e xample s wi l l i l l ustrate the nature of the diffe ren t
c l asse s of actions, viz . A n action to recove r real o r pe rsonal prop
e rty i s a r estitutive action in r em an action to enj o in inte rfe rence with
the pl aint i ff’s prope rty i s apr eventive action in r em an action to com
pel the pe rformance of a contract to convey land is an action in per
sonam f or specific performance ; an action for damage s for breach of
contract i s a compensative action in per sonam ex contr actu and an ac

t ion for damage s for tre spass on prope rty o r pe rson is a compensative
action inper sonam ex a

’
elicto.

4 . Of t/ze S uoject-Matter of P r ivate R ig/It.

The doctrine of r igh ts and that of actions must nece ssari ly consti
tute the prin cipal d ivi sions of the L aw of P rivate R ight ; but there
are invo lved in the se te rms ce rtai n notions which must b e conside red
independently . T he se are signified by the te rms,per sons, t/zings, and
events

,
which in fact consti tute the subj ect - matte r wi th which the

j urisprudence had to deal .
The te rm t/zings, i n i ts widest sense , would include pe rsons, and al so

events. But in j uri sprudence i t i s important to dist inguish be twe en
e vents

,
or th ings that happen

,
and obj e cts which e xist

,
and of the l atte r

to distinguish be twee n human creature s and othe r th ings and in ordi
nary language the te rms are gene ral ly used with regard to the se dis
tinctions. By a pe rson

,
the re fore

,
i s denoted simply a human creature ;

by a thing
,
any othe r e xisting obj ect ; and by an event, anything that

may happen.

1 “
A ll rights of action must, it is evident , be founded on r ights in per sonam—that

is , on r ights wh ich avail exclusively against the dete rminate person or pe rsons against
whom the action will lie—although the se persons may have been brought unde r that
designation by committing an offense against a r ight in r em. A ctions in r em are

r ights of action founded on an offense against a r ight in r em. and seeking the restitu
tion of the party to the enjoyment of that ve ry r ight, and not me rely satisfaction for
be ing depr ived of it. (A ustin, Jur .
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T he re i s nece ssari ly impl ied in the ide a of a righ t a person, o r per
sons

,
in whom it i s vested, or to whom i t be longs, and who may the re

fore b e cal led the owne rs of the right . T he re i s
,
inde ed

,
an apparent

e xception to this proposit ion in the case of corporations
,
or bodies

pol i tic
,
which are said to b e fictit ious persons, and in whom rights are

said to be ve sted but in real i ty
,
i n al l such case s

,
the rights re side ,

not in the so - cal led ficti tious pe rson
,
but in the pe rsons composing the

corporations that i s to say , i n the official s of the corporation , in trust
for the stockholde rs. T he same proposi t ion is also true of the State
(the type of al l corporations, or bodie s pol i t ic) , of which we habitual ly
speak as be ing ve sted with rights, and subj ect to obl igations. But in
fact

,
the so - called rights of the gove rnment are ve sted in i ts offi ce rs,

and are pure ly fiduciary in the i r nature , be ing he l d by them in trust
for the people . The proposi tion

,
the re fore

,
remains absolute ly and

unive rsal ly true , that rights can b e ve ste d only in human creature s.
T he re i s also impl ied in the i de a of a righ t some pe rson or th ing in

or ove r which i t e xists, and who or which may b e cal led the subj ect
of the right.1 T hus

,
i n the case of a righ t to prope rty the subj ect of

the right i s the th ing owned, and i n the case of othe r rights o f owne r
ship—as, for instance , that of the parent in a ch i l d—it i s the pe rson in
or ove r whom the righ t e xists

,
who

,
conside red as the subj ect of a

right
,
occupie s a posi tion analogous to that of a thing. In the case

of an obl igation
,
the subj ect of the righ t i s said to b e the obl igation ;

but in its u lt imate analysi s i t is, i n fact, the pe rson owing the ob l i
gation.

T he re i s also impl ied in the creation or ini t iation
,
and

,
the re fore , in

the existence , of any right the happening of some event in whi ch it
originated, and the same i s also impl ied in e ve ry modification

,
and in

the te rmination of eve ry right . Or
,
in othe r words

, eve ry righ t origi-a
nate s in the happening of some e vent or se rie s of events

,
and no right

can b e varied or te rminated except by the same means . 2
T hus the r igh t of se l f - owne rship

,
or prope rty in one ’s pe rson , origi

nate s upon the me re e vent of one ’s b irth
,
i s varied by the e vent of his

reaching maturi ty, and te rminate s with his death . For th is right,
though at first restricted by the nece ssary condi tions of infancy

,
i s

born with eve ry human creature , and upon hi s re ach ing maturity be
come s unre stricted

,
e xcept by the ne ce ssary condi tions imposed by

the rights of othe rs and final ly
,
at the end of h is l i fe , die s w ith h im.

T he rights o f parent and chi ld originate with the birth o f the ch i l d,
concurring with othe r e vents

,
such as marriage

,
e tc .,

and are varied by
the event o f the chi l d’s re aching maturi ty, and te rminate by the death
of e i the r party. The rights of husband and wi fe originate in the

e vent of marriage
,
and such rights are te rminated by the de ath of

e i the r party
,
or by divorce . T he original ti tle to pe rsonal p rope rty

may originate e i the r in the event of i ts manufacture by the owne r, o r,
1 The mode rn German jur ists call the owner the subject, and the subject the object

of the right ; thus Mackeldey says (Compendium of Mode rn C ivil L aw, sec .

In connection with eve ry r ight we find a subject and an object. The subje ct of a

r ight is the person on whom a right is confe rred the object o f a right is the matter

to which it relates .

”
To this use of te rms Mr . A ustin very strenuously, and I think

rig
h

htly, objects ; and I profit by his views upon th is po int , as wellas upon many
ot ers .

9 I am indebted to M. Ortolan for the perception of th is important fact, wh ich , he

obse rves , was overlooked by the R oman lawyers. I cite from memory, not having his
work at hand.
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in some cases
,
i n the event of i ts me re appropriation . Derived t i tles

may be acquired by conveyance from forme r owne rs, or by pre scrip
t ion

,
which is a se rie s of events. The right to prope rty te rminate s

upon its de struction
,
or may te rminate by abandonment . R ights aris

ing from contracts
,
and also those arising from de l icts, are i l l ustra

tions of the same principle ; the forme r originat ing in the exe cution
of contracts

,
and the latte r in the commission of inj urie s and each

te rminating in satisfaction or re lease , or some othe r e vent.
P e rsons

,
things

,
and events

,
the re fore

,
consti tute the subje ct -matte r

of private right
,
pre cise ly as quant ity

,
with its change s and re l at ions,

consti tute s the subje ct - matte r of mathematics.
T he subj e ct of pe rsons pre sents i tse l f in private righ t in two e spe

cially important aspe cts, viz . Fi rst
,
with regard to the re l at ive ca

pacity of persons to acqu ire and enjoy rights, and to contract or be
subj ect to obl igations and

,
se condly, with regard to the modifications

of private rights in ‘case s whe re the re are more than one owne r, and of
obl igations whe re the re are more than one

'

obligor .

In the l atte r aspe ct the subj e ct be longs to the gene ral subj ect of
rights

,
and is most conveniently tre ated in conne ction wi th the sub

ject of rights of owne rship, or with obl igations, as the case may b e .

The forme r—which consti tute s the subj e ct of status—may, and in
deed to some extent must

,
be treated in conne ction wi th the gene ral

subje ct of rights but i t i s also convenient to conside r the subj e ct o f
status i ndependently ; with re fe rence to which, howeve r, i t wi l l b e
suffi cient he re to say that

,
i n gene ral

,
al l men are conside red

equal in capaci ty for rights and obl igations
,
and that

,
when any

diffe rence i s made by the law
,
i t i s only for the protection of those

wh ose capaci ty is affe cted—as
,
for instance

,
i n the case of lunatics

or pe rsons of unsound mind
,
infants or minors

,
and femes cover t or

married women .

T/zings may be divided in innume rable ways, according to di ffe rence s
in them which are regarded . T he re are , howeve r, ce rtain d ivisions
which are important from the stand - point of j urisprudence

,
and wh ich

accordingly have bee n adopted and more or le ss adequate ly e xplained
by the j urists of our own or the R oman law ; and to the se we wi ll
brie fly re fe r.
The first d istinction to be re fe rred to i s that be twee n those th ings

which are susceptible of pe rmanent appropriation and those which are
not—as, for instance , air or running wate r o r

,
as the dist inction is

e xpre ssed in the R oman law,
be tween r es in commer cio and r es extr a

commer cium or, as i t i s o the rwise e xpre ssed
,

“

qua: vel in nostr opatr i
monio

, vel extr apatr imonium nostr umnabentur .

" But
,
as i t is only with

the l atte r that j urisprudence has to deal
,
i t wi l l b e as we l l to le ave the

forme r out of view, and to use the te rm as denoting only such things
as are suscept ible of pe rmanent appropriation ; or, in othe r words,
such as may be subj ects of rights.
Using the te rm in this sense , the re i s incl uded unde r i t eve ryth ing

that may be the subje ct of a right
, except pe rsons and

,
thus unde r

stood, t/zings may be said to be e i the r corporeal—that is
,
such as are

1 The above remarks equally apply to actions ; that is to say, every action must
have an owner and also a subject, and no action can or iginate , te rminate , or be in any
way modified otherwise than by the happening of some event. It will be more con

venient, howeve r , to treat the subject with re ference to r ights only, leaving it to be

understood that what is said willin gene ral apply equally wellto the case of actions.
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perceptib le to the senses—or incorporeal that i s
,
such as the mind

alone can pe rce ive .

The most important instance s of the latte r class of th ings are those
pre sented by patent - rights, copy - rights

,
franchises

,
and othe r monop

ol le s, and also trade -marks and i t i s on account of the se only that
the dist inction be twe en corporeal and incorporeal th ings ne ce ssari ly
arises for, though the te rm incorporeal th ings i s used both in ou r
own and the R oman law to denote easements o r se rvi tude s and also
Obl igations, the se matte rs can be conside red quite as we l l , and pe r
haps be tte r, without regarding them as things. T hus a se rvi tude or
e asement i s noth ing but a right in land

,
and the l and is real ly the sub

je ct of the r ight ; and so, in the case of obl igations
,
i t i s the pe rson

who owe s the obl igation that i s real ly the subj ect of the right .
T he re are nume rous othe r d ivisions of th ings

,
such as into th ings

movable and immovable (or lands and clzattels),pr incipal and accessory ,
fungible ana

’
infungible and to the se should be added the important

distinction made in the R oman l aw be twe en single and collective th ings—(univer sitates r er um), such as a flock of She ep, a stook of goods, e tc . ;
the latte r of which

,
though composed of corporeal th ings

,
are in real ity

ideal o r incorporated
,
be ing regarde d as continu ing the same notwith

s tanding a change of the part icular th ings composing them .

E ve ry righ t
,
as we have obse rved, originate s in the happening of

some event or serie s of e vents
,
and a right can be varied or te rmi

nated only by the same means ; but the re are many events that do
not affe ct rights in any way ; and the conve rse of the proposition

,

the re fore
,
i s no t true . E vents by which rights are affected may be

cal led j uridi cal events
,
and i t i s with these alone that jurisprudence is

conce rned .

Juridical events are of two classe s
,
viz . : acts or events occurring by

human agency
,
and accidents

,
or events occurring without human

agency .

A n event of the l atte r class i s quaintly cal led, in our law, “A ctus

D ei ; and i t i s a maxim “A ctus D ei neminif acit injur iam.

T he te rm act in i ts prope r sense nece ssari ly impl ie s a vol i tion , or act
of the wil l ; and hence does not include what are imprope rly cal led
involuntary acts—as

,
for instance

,
what a man doe s in h is S leep

,
or in a

state of total mental abe rration .

It i s also to b e obse rved that, as to partie s whose jural re lations are
be ing conside red

,
the acts of third pe rsons are in the i r e ffe ct the same

as accidents and
,
as to such pe rsons

,
may b e cal led accidents . A nd

hence the maxim
,
R es inter alios acta alter i nocer e non a

’
ebet which

,

though usual ly appl ied only to l imi t the e ffect of a judgment to partie s
and privie s

, yet re sts upon the principle I have stated, and equal ly
forbids in any othe r case that partie s should be affe cted by the acts of
strange rs.
A cts are divided into transactions or acts which ope rate to transfe r

a right
,
or to create an obl igation

,
as for instance a grant—and those

th ings which do not ; as, for instance , the manufacture of goods, or
the appropriation of unappropriated prope rty which may b e cal led

,

for lack of a be tte r te rm
,
acts of original acquisi tion.

T ransactions are e i the r contracts (unde r which head we include
grants and othe r exe cuted contracts) or inj urie s, the l atte r including
v i olations of contracts

,
and torts

,
or vio lations of rights o f owne rship .

A cts may also b e divided into private acts, or acts of private
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pe rsons
,
and pol i tical acts or acts of the gove rnment which l atte r are

e i the rjudicial or legislative the l ast be ing variously cal led A cts of the
L egislature

,
or of Congre ss

,
o r o f P arl iament—as the case may be

or Statute s .
The subj ect of legislative and j udicial acts wi l l be tre ated of at

length in the th i rd part of this work to which also prope rly be longs
the subj e cts o f T orts and that o f Contracts. But the l ast wi l l requ ire
some obse rvations he re

,
in orde r that we may b e i n a posi tion to uh

derstand the nature of the law of private r ight.

5. D efinition of Contr act
,
and its P lace in tbe L aw.

A contract i s defined by Blackstone to b e “ A n agre ement
,
upon

sufficie nt conside ration
,
to do or not to do a parti cular thing.

” l
O the r

E ngl ish and Ame rican authoritie s omi t from the de finit ion the e lement
of conside ration

,

2 but oth e rwise fol low Blackstone . A ll
,
with excep

t ion of Mr . Wharton, whose views wil l b e ,

again re fe rred to, agree i n
defining contracts so as to include only executory contracts, or obl iga
tory promise s

,
e xclud ing executed contracts

,
such as grants

,
sale s

,
e tc .

But the l atte r are unive rsal ly regarde d as a spe cie s of contract, and
the de finit ion

,
the re fore , cannot be accepted wi thout giving to the

te rm contract a narrowe r meaning than i s justified by usage .

A nothe r defini t ion must
,
the re fore

,
be sought that wi l l incl ude at

once both classe s o f contracts and th i s i s
,
i n fact

,
sugge sted by the

class of contracts omitted from the common definition—i. e .
,
executed

contracts. T he se obviously a re me re agre ements for the transfe r of
rights and th is

,
upon a l i ttle conside ration

,
wi l l appear to be equal ly

true of executory contracts. For
,
as we have al re ady obse rved, an

obl igation
,
i n i ts u l timate analysi s

,
give s rise to a righ t in , or ove r, the

obl igator himse l f and hence
,
by an obl igatory promise

,
or e xe cutory

contract
,
the re is

,
i n fact

,
t ransfe rred to the promisee a powe r to con

tro l the action
,
or de te rmine the conduct, of the promisor, which pre

viously be longe d to the latte r. A n e xe cutory contract, the re fore , i s,
in i ts e ssent ial nature

,
the transfe r by the promisor to anothe r o f a

right in himse l f. For
,
i n sp ite of our natural ave rsion to such a view

of the case
,
al l righ ts o f obl igation consist in a l imi ted dominion ove r

the obl igor, which di ffe rs in degre e only from the dominion a maste r
has ove r h is S lave ; and , looking to the bottom of the matte r, the
obl igor i s

,
to the e xtent o f the obl igation

,
the prope rty of the obl igee ,

precise ly as land subj ect to an easement is
,
to the e xtent o f the e ase

ment
,
the prope rty of him in whom i t i s ve sted . A nd hence

,
accord

ing to a common and not imprope r usage
,
obl igations are classed as a

spe cie s of prope rty though this - i s e uphemisti cal ly e xpre ssed by say
ing that the subj e ct of owne rsh ip i s the obl igati on, instead of the
obl igor .
A ll contracts

,
the re fore , may b e regarded me re ly as agreements for

the transfe r of rights ; and as the re i s no o the r conception of con
tract which appl ie s equal ly to e xe cutory and e xe cuted contracts

,
th i s

must b e accepted as the basis of the true defini t ion .

Such agre ement
,
howeve r, i s to be unde rstood as re fe rring, not (as

is often supposed) to the secre t wi l l s o r intentions of the partie s, but
1 2 Corn. 442 .

9 Sturgis v. Crowinshield, 1 Wheat. 1 97 Parsons , Cont. 6 ; N .Y. CivilCode , 744 .



https://www.forgottenbooks.com/join


1 2 TH E L AWOF P R I VA TE R I GH T.

It i s obvious
,
from our defini tion

,
that contracts are to be regarded

as a me re means by which rights are transfe rred, and hence they b e
l ong to the gene ral subj e ct of j uridical events .
In the case of an exe cuted contract, the right transfe rred i s a righ t

of owne rship, or in r em; in the case of an executory contract
,
a right

of obligation
,
or inper sonam. The subj e ct o f contracts is

,
the re fore

,

i nvo lved in the conside ration of e ach of the se classe s of rights and
,
i n

the forme r
,
to an even large r e xtent than in the l atte r. For ne arly al l

rights of prope rty originate i n contract
,
and the law of prope rty is

,

the re fore
,
in the main but an appl ication of the principle s of contract .‘

R ights of prope rty
,
howeve r

,
do not originate e xclusive ly in con

tract
,
but may originate in othe r j uridical events ; and the same i s

t rue of Obl igations . H ence
,
ne i the r the l aw of prope rty nor that of

obl igations can b e conside red as a branch of the subj e ct of contracts
nor can the subj e ct of contracts be conside red as be longing to e i the r
the subj ect of owne rsh ip or that o f obl igations ; though the law of
both of these subj ects, as we have seen , consi sts to a large e xtent in
the appl icat ion of the principle s of contract . H ence

,
contracts must

be conside red as be longing to the pre l iminary subj ect of j urid ical
events which

,
as consti tu ting the only means by which rights can b e

originated
,
transfe rred, te rminated, or in any way affected, must b e

conside red be fore the de tai led inve stigation of righ ts can be ente red
upon.

6. Of t/ze A r r angement of tlze L aw with a View to I ts E xposition.

It i s obvious that rights may be conside red , and for that purpose
divided, according e i the r to the pe rsons to whom they be l ong

,
the

subj ects to which they re l ate , or the juri dical events i n which they
originate and in fact i t i s, for diffe rent purpose s, nece ssary to use i n
turn e ach of these principle s of div ision .

T hus
,
in orde r to segregate the subj e ct of P rivate R ight (jus pr i

votum) , and to treat i t independe ntly, i t i s convenient to distingush i t
from P ubl i c R ight (jus publicum) - the forme r treating of the rights
of indiv iduals, the l atte r of those of the State , and the division , the re
fore , be ing obviously based upon a regard to the owne rs of rights, or
pe rsons in whom they are vested .

A gain
,
with regard to private rights i t i s convenient for ce rtain pur

pose s to div ide rights into two classe s, according to the pe rsons in
whom they are ve sted, V iz into rights ve sted in pe rsons of normal
status (suijur is), and those ve sted in pe rsons unde r disabi l i ty (alieni
jur is) ; and upon this distinction is based the division of the l aw into
the jusper sonar um andjus r er um—te rms singularly inappropriate , and
which have given rise to much misapprehension and confusion .

A nothe r and more important division of rights i s according to the i r
subj e cts

,
viz Into rights of owne rsh ip and rights of obl igation—the

subj e cts of the forme r be ing things, or pe rsons occupying a posi tion
analogous to th ings

,
and those of the l atte r be ing obl igations.

Final ly
,
rights may be divided, according to the e vents in which

1 This has been remarked by Mr . Bingham, the only author I know who seems
fully to have appreciated the fact :

“
Individual r ights to land, he says , depend

upon the application of contracts , and can be sustained on no other foundation. It

follows , there fore that in allor most cases of dispute in regard to individualproperty
in land, the questIons that may ar ise are questions concerning contracts.

”
(L aw of

R eal P roperty,



ANA LYTI CA L OUTLINE . I 3

they originate , into rights arising from contract, those arising from
tort

, etc . and this
,
in fact

,
i s the division we have adopted of rights

inper sonam.

Nor would i t b e unprofitable to conside r rights in r em from the same
point of v iew

,
i f for no othe r purpose than to pe rce ive the important

truth that the law of prope rty, real and pe rsonal , i ncluding equity as
we l l as law,

and equi table as we l l as legal estates, i s in the main but a
me re appl ication of the principle s of contract.
In View of the diffe rent principle s of div ision that may be fol lowed,

the re is obviously room for much varie ty in the arrangement of the
l aw for the purpose of i ts exposi tion, and accordingly diffe rent wri te rs
wi l l vary in the i r treatment of the sub j ect . But the re seems to be a
gene ral concurrence among the be st class of wri te rs in the div ision we
have adopted, V iz Into P ubl ic and P rivate R igh t (juspublicum andjus
pr ivatum), with subdiv ision of the latte r into R ig/Its and A ctions

,
and

of each of the se into R ights or A ctions in r em and inper sonam.

T his (omitting the division into jusper sona r um andjus r er um
,
which

was a me re contrivance for the purpose of making a place for the
treatment of the subj ect of status, and may we l l be dispensed with) i s
substantial ly the arrangement of the Institutes, in which , omitt ing the

jusper sonar um,
the various subj e cts of the l aw are arranged unde r the

three gene ral heads of D ominium
,
Obligationes, and A ctiones

,
the first

two corre sponding to rights in r em and inper sonam.

And this is, pe rhaps, to be pre fe rred to _the arrangement o f the l aw
of private right unde r the head of R ights and A ctions, which we have
adopted . For rights of owne rsh ip

,
rights of obl igation

,
and actions

are disparate subj e cts, and cannot be regarded as separate and inde
pendent parts of the law, but rathe r as each in itse l f constituting the

law in a ce rtain aspect. T hus the subje ct of owne rsh ip (including
unde r that head all r ights in r em) may be regarded as coextensive
with

,
and the re fore as i n fact consti tuting, the l aw—obl igations and

actions be ing regarded me re ly as means of e ffectuating the princi
ple s of the law of owne rship . Or the law may be regarded simply as
the doctrine

(
including both the science and the art) of obl igations,

the subje ct 0 actions be ing regarded me re ly as the means of enforc
ing obl igations

,
and the sub ject of rights of owne rsh ip (out of which,

as we shal l see , al l obl igations arise) as me re ly part of the doctrine of

obl igations. Or the l aw of private right may be regarded (as I pro
pose i n the fol lowing chapte r to regard it) me re ly as the doctrine of
actions

,
and the doctrine of rights, whe the r in r em or in per sonam,

me re ly as a subsidiary part of the doctrine of actions.
Whicheve r arrangement be adopted

,
howeve r

,
the exposition of

righ ts in r em and in per sonam should be preceded by a gene ral part,
treating of the nature of rights, and of the me thod, first princip le s, and
subject -matte r of right which subje cts consti tute the ne cessary pro
legomena to the de tai led exposi tion of rights. A nd in th is part should
b e conside red at length the subject of j uridical events—in which
alone rights originate , and by which alone they can be ~ transferred

,

or in any way affected and unde r this head e special ly the subje ct of
contracts, and that of legislative and j udicial acts ; and in conne c
t ion the rewith the subj ect of H e rmeneutics, or the art of inte rpre t ing
language and othe r signs by which human intention i s expressed.

T o th is part of the l aw e special ly be longs the subject of contracts
,

for which no othe r place can in fact be found . For the whole subj ect
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of prope rty
,
including both the legal and equi table doctrine

,
as we l l as

t hat of obl igation consists—as we have alre ady obse rve d—ln fact
a lmost e nti re ly of a me re appl ication of the princip le s of contract.‘

CH A P T E R II.

OF T H E NA TURE OF RIG H T
,
A ND OF T H E L A W OF P R IV A TE RIG H T

,

A ND TH EIR REL A TION TO EA CH OTH ER.

I D ivision of tile Subject.

ROMwhat has been said, i t i s obvious that the L aw of P rivate
R ight consists of

,
or rathe r embrace s

,
two principal subj ects

,

viz .

,
the Science or Doctrine of R ights, and the Doctrine of

A ctions and i t w i l l
,
the re fore

,
b e nece ssary for us to de te rmine the

nature of e ach of these and the i r re l at ion to e ach othe r. The forme r
,

which may appropriate ly b e te rmed Rn t
,
i s simple i n i ts nature , and,

as wil l be seen
,
eminently susceptible of clear defini tion and accurate

and scient ific e xposit ion . The latte r i s of a complex nature
,
be ing

ine xtricably involved wi th the subj e ct o f rights
,
and hence i s more

difficu l t to e xplain . The forme r, the re fore , must first be conside red.

2 . Of tfie N atur e of R zgfit.

R ight
,
as we have i ndicated, may be defined simply as the science

or doctrine of righ ts ; and, to unde rstand ful ly i ts nature , i t wi l l b e
nece ssary for us to invest igate the nature , and to de te rmine the defi

nition
,
of rights and th i s wi l l be done in a subsequent chapte r. But

,

for our pre sent purpose , i t w i l l b e sufficient to cal l attention to one
e lement only in the signification of the te rm a R ight

,
or R ights

,

”

which is that
,
in i ts prope r sense

,
and as unive rsal ly used

,
i t connotes

and ne ce ssari ly impl ie s the qual i ty of t ightness. T hus
,
to say one has

a right to prope rty, i s but anothe r mode of saying that i t is righ t for
h im to have i t or to say that he has a right to the payment of a debt

,

or to the pe rformance of any othe r obl igation, i s only in e ffe ct to say
that i t is right for h im to e xact i t .
H ence , the supposed d istinction be twee n legal and moral rights

and be tween legal and moral justice , now so gene ral ly re ce ived, and
which has had so much to do with the e x isting impe rfect and confused
state of legal thought, i s inadmissible .

A ll righ ts are mor al rights ; and i t i s as much a contradiction in
terms to speak of a right that is not a moral right as to speak of a
square ci rcle or a four - sided triangle . It i s thus that the te rm i s uni
ve rsally re ce ived, e xcept by a smal l cl ique of jurists, who find i t im
possible to reconci le the i r theory with thi s obvious meaning of the
te rm and in this sense i s the proposi t ion to be unde rstood when we

1 This fact is obscured in the E nglish law by the prevalent e rror , to which we have
re fe rred—from wh ich Mr . Wharton is the only wr ite r on contracts who is exempt—of
de fining contracts so as to include merely executory contracts—an error the more
strange from the fact that it is not only in confl ictwith the decisions , but also with the
practical V iew taken, in spite of the ir theory , by allwrite rs on the subject of contracts.
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say that it i s the function of the State to protect and enforce rights
or to admini ste r j ustice , which is but the obse rvance of rights, or the
rende ring to eve ry man his right by which i s meant noth ing e l se
than rights and j usti ce in the fami l iar and prope r sense of the te rm .

It is thus, for instance , we use the te rm when we say
,
with Blackstone

,

that “ the principal aim of socie ty is to prote ct individuals in the eu

joyment of the se absolute rights which we re ve sted in them by the
immutable laws of Nature or when we say

,
with Cousin

,
G overn

ment, in principle at least, i s pre cise ly what P ascal de sired—j ustice
armed with force and in this sense the te rms are used

,
and the th ings

noted by them guarante ed to us, i n the G re at Charte r
,
the Bil l of

R ights, and othe r fundamental l aws of E ngl ish l ibe rty, and in the
Declaration of Independence , the Consti tution of the Uni ted State s,
and the consti tutions of the seve ral State s . For the State to give
us unde r the name of j ustice anything but j us tice , or the prote ction
of our rights as thus unde rstood

,
would b e to “ pal te r wi th us in a

double sense to ke ep the word of promise to the ear
,
and bre ak i t to

the hope .

”

T o ve ri fy these remarks
,
we have only to glance ove r the seve ral

classe s of rights which are
,
i n fact

, e nforced by the State s. When we
speak of the right of pe rsonal l ibe rty or se l f - owne rsh ip

,
or of the

rights of a fathe r in h is chi ld
,
or of a chi l d to the prote ct ion and sup

port of h is fathe r, or of the right to prope rty, whe the r produced by
the hand of the owne r

,
or ve sted in h im by the grant e i the r of anothe r

individual or the State or wh en we speak of the righ t to the re turn
of prope rty which one has deposi ted wi th anothe r, or of which he has
been wrongful ly deprived, or of the righ t to the repayment of money
loaned

,
or to compensation for an inj ury

,
or of the right to the pe r

formance of any othe r obl igation—we spe ak o f th ings not created by
the wil l of the l egisl ature

,
but by the principle s of natural right as

deve loped and e stabl ished in the popular conscience
,
which re st not

upon the arbitrary wi l l o f man
,
but upon that law which

,
as Coke

says
,
God

,
at the t ime of the creation of the nature Of man

,
infu sed

into his heart for his pre se rvation and dire ction .

”
H ence

,
these

rights do not di ffe r e ssential ly unde r di fferent systems of law . T hey
are not one th ing in Ame rica

,
anothe r in E ngland and i ts colonie s

,

and sti l l anothe r in the seve ral countrie s o f mode rn E urope but they
are eve rywhe re substantial ly the same and we may trave l through
out the civi l ized world without finding them mate rial ly affe cte d . A nd

i t i s
,
i n fact

,
in th i s gene ral re cogni t ion and firm e stabl ishment o f hu

man rights that the supe riori ty of mode rn E uropean civi l ization e ssen
tially consists.
R ights, the re fore , be ing not artificial creations, bu t natural phe

momena
,
ike tfieory of r ig/its must be a tr ue science; and t/zis science

belongs at once to mor ality and to t/ze law,
and constitutes a pr ovince com

mon to bot/z. N or does it va ry essentially in its natur e, wbetlzer viewed in

tile one aspect or tko atner .

The proposition i tal icized consti tute s what I conce ive to b e the dis
tmctive principle of the true the ory of j urisprudence . It re sts

,
how

eve r, as we have seen, upon the proposi tion that the te rm ,
a r ight, or

1j ustitia est constans et perpetua voluntas jus suum cuique tr ibue r e . (Inst. 1 ,
ThIs IS a definItIon of the virtue . Justice in the abstract consists in render ing to eve ry
man his right, or , in other words , in the observance of r ights .

9 Calvrn
’

s case , R ep . 1 2 , 1 3 .
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rn ts
,
connote s o r nece ssari ly impl ie s, the qual i ty of t ightness or

moral recti tude - a noti on e xtreme ly difficu l t to define
,
and wi th re fe r

ence to which the re are many conflicting theorie s. It would se em in
cumbent upon us, the re fore , to de te rmine he re what is me ant by the
te rm r ig/it, when used in th is sense , i. e .,

as expre ssing a qual i ty
,
or

,
in

othe r words, to fix the mean ing of the adj e ctive r zglzt, and the test, or
standard by which right and wrong are to be de te rmined. T hi s
problem wil l be conside red more ful ly in a subsequent chapte r ; but for
the pre sent i t wi l l b e suffi cient to remark that i t i s not in fact neces
sary for us to de te rmine i t, and that i t wi l l make no diffe rence in our
reasoning what theory as to the abstract nature of right may be
adopted

,
provided only that the real i ty of moral dist inctions, and the

possibi l i ty of pe rce iv ing them be admitted—the forme r of which
proposi tions i s atte ste d by the common consciousne ss, and the latte r
by the common expe rience

,
of mankind

,
and both are ne cessari ly

assumed in al l theorie s of moral i ty prope rly so cal led. We
,
the re fore,

do not attempt to define the te rm r igbt othe rwise than by saying that
we use i t in i ts ordinary acceptation

,
as denot ing a unive rsal and ap

parently ne ce ssary conception of human consciousne ss, leaving i t to
the reade r to adopt a more specific defini t ion

,
according to the theory

he may pre fe r ; as, for instance , that i t consists in comformity to the
wil l of God

,
or to Nature

,
or to unive rsal orde r

,
or to the end or dest iny

of sentient be ings
,
or to uti l i ty

,
or tendency to promote the happiness

or we l fare of mankind .

A ll that i t is nece ssary for us to assume
,
I repeat, is the existence of

moral distinctions. When this i s admitted, al l theorie s as to the

nature of the l aw,
i f logical ly deve lope d

,
must substantial ly agre e .

H ence al l theorie s of j urisprudence may be classed in the one or the
othe r o f two categories, viz .

,
those which admit, and those which deny,

this proposit ion and to ve ri fy th is remark
,
be fore proceeding dire ctly

with our subj e ct
,
we wi l l briefly re fe r to the several theories of j uris

prudence now more or less extensive ly prevai l ing.

3 . Of tlze Sever al Tbeor ies of j ur isprudence.

T he te rm “ jurisprudence may denote e i the r the science of r ights
or that of the l aw, according to the sense in which we use the te rm
jus; but i t may be appropriate l y used to denote e i the r, distinguish ing
the forme r by the te rm “ theore t ical

,
and the latte r by the te rm

“ posi tive or “ practical jurisprudence .

T he essent ial characte rist ic of the theory of j urisprudence here
expounded Is, that i t asse rts that the end of the lawIs the real i zation
of rights

,
or the administration of j ustice , in the famil iar and prope r

sense of those te rms ; and, hence , that the science of rights or of j us
tice

,
in the same sense that i t consti tute s a department of moral i ty,

also ne ce ssari ly consti tute s a part of eve ry system of law . Opposed
to th is is the theory of A ustin, re fe rred to in our introductory chapte r,
which has been gene ral ly accepted by E ngl ish and Ame rican j urists,
and which asse rts that the law has nothing to do with rights or jus
tice i n the ordinary sense , o r, as they are te rmed

,
mor al rights and

mor al justice ; but that the rights with which i t has to de al, and in
fact the only rights which in a prope r sense can be said to exist, are
me re ly such legal powe rs or priv i lege s as may be granted by the State ,
and the re fore me re creature s of i ts wi l l . T he latte r theory—resting
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for i ts foundation, as i t doe s, upon the notion that the law is mere ly
legislation—may be appropriate ly te rmed the legal

,
and the for

me t—which regards the law as a means of real iz ing j ustice or of e h
forcing rights—the “

jur al
” theory of j urisprudence . A nd we wi l l

accord ingly
,
for convenience of re fe rence

,
make use of the se te rms to

distinguish the two theories .
Of the legal theory, assuming the corre ctness of i ts first principle , i t

may be said that i t i s in the main l ogical and consistent and
,
as de

veloped by A ustin, i t has at least se rved the purpose of showing by
actual expe riment the appl icabi l i ty of a strict l ogical me thod to the
law. H is exposit ion of i t, indeed, stands unrivale d as an example of
accurate and profound analysis and consi stent and intrepi d logic and
to this, doubtle ss, i s to b e ascribed the remarkable dominat ion of his
genius ove r the E ngl ish mind, in moral i ty and ph i losophy, as we l l as in
jurisprudence—a domination unparal le led

,
e xcept by that of A risto tle

ove r ancient and mediaeval thought gene ral ly. But the theory
,
when

logical ly deve loped
,
i s so in conflict with the actual characte r of exist

ing law
,
and so subve rsive of human rights and l ibe rty

,
and of the

ve ry foundations o f j ustice and of moral i ty gene ral ly, that A ustin
’s

own statement of i t may b e taken as a r eductio ad absur dum.

Its gene ral acceptance i s to be accounted for by the difliculty of
explaining the co - existence in the l aw of the rational or scientific ele
ment with the accidental and arbi trary

,
or

,
i n othe r words, the histori

cal e lement, of both of which, in sp ite of the i r apparent incongrui ty,
the law undoubtedly consists. But upon an analysis of the l aw

,
this

difficul ty disappears
,
and i t be come s e asy to pe rce ive how the two

e lements may, and in fact do, co- exist and this wi l l sti l l more cle arly
appe ar when we come to inve stigate more particularly the me thod
and principle s of right

,
to wh ich the third part of th is work wi l l be

devoted.

T he advocate s of the jural theory may with proprie ty b e te rmed
the jur ists and this use of the te rm is j ustified by the fact that the
theory has been gene ral ly re ce ived

,
and

,
in more or le ss expl ici t te rms,

asse rted
,
by the j uri sts both of ancient and mode rn E urope, except

those of E ngland and Ame rica in the current century .

Modern j urists have inde ed been divided into two schools, corre
sponding to the distinction be tween theore tical and posit ive moral i ty,
and cal led respe ctive ly the p/zilosop/zical and the lzistor ical schools but
this division indicate s rathe r a difference of me thod than of e ssential
theory .

The h istorical school regards the law as consisting of the jural prin
ciples, or notions of right and j ustice , e stabl ished in the manne rs and
customs of the people

,
withou t se eking any furthe r foundation for

those principle s than the fact that they are so e stabl ished or
,
i n othe r

words
,
they regard the law as re sting upon custom . T his conception

is embodied in the ol d defini tion of the common law of E ngland as
consisting of the gene ral customs of the realm ;

1 and also in one Of

the definit ions of the jus gentium of the R oman lawye rs as be ing the

law or jus commonly obse rved by al l men (jus gentium est quogentes

lzumance utuntur ) . And th i s
,
indeed

,
i s the primitive conception, not

only of j ustice
,
but of moral i ty gene ral ly, as is indicated by the ety

mology of that te rm,
and al so by that of the kindred terms e thics,

”

mor es
,

”
etc .

1
1 Blackstone , Com.

*62 ,
*67.
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We find
,
howeve r, unive rsal ly accompanying the princip le s thus e s

tablished, the conception of j ust and unj ust. T h is i s re cognized by
the histori cal as we l l as by the phi losophical jurists but they diffe r in
th is

,
viz . : that the forme r accept the rece ive d principle s o f right, or

at least the more fundamental of them,
as ul t imate facts

,
whi le the

l atte r hold they are in the main but e xpre ssions, more or le ss accurate ,
of ne ce ssary truths which are susceptible of scientific proof. In othe r
words

,
the one asse rts, and the othe r denie s

,
or rathe r fai l s to recog

nize
,
the scientific nature of the principle s of j ustice or right, and of

moral i ty gene ral ly .

’

The h istorical theory corre sponds precise ly with the e tymology of
the te rm “

jus,
” which i s de rived from jur , to b ind ,

2
and original ly

denoted me re ly the aggre gate of the principle s o r ru le s regarded by
the communi ty as b inding or compul sory on men in the i r deal ings
with each othe r. T he ph i losoph ical theory corre sponds wi th the l ate r
significat ion o f the te rm,

and to that o f i ts de rivat ive
, justitia , and of

i ts mode rn equival ents, right, R ec/it
,
dr oit

, _
e tc . A nd the d iff e rence

be tween the two school s is, pe rhaps, pre cise ly indicated by the advance
from the primit ive concept ion original ly denoted byjus to the concep
t ion of right or j usti ce as now commonly he ld.

The h istorical theory is, the re fore , inadequate rathe r than false ,
and is in fact incl uded in the philosophical fo r in j urisprudence

,
as

we l l as i n moral i ty gene ral ly, the practical standard to which rights
are habi tual ly re fe rred, and by wh ich they are i n fact de te rmined

,
i s

the gene ral conscience , or, to use the G reek te rm,
vo

'

p og
—Or

,
in othe r

words
,
the concurring moral convictions of the people and both

schools hold th is to b e the legitimate , and i ndee d only possib le , prac
tical standard . The ph i losophical j urists

,
howeve r

,
whi le they accept

re ce ived notions as the practical standard, go furthe r, and hold that
the se notions shou ld b e subj e cted to the te st o f reason

,
i n orde r that

they may be e i the r scientifical ly v indicated, or, i f wrong, gradual ly
corre cted . We may, the re fore , c lass the two schools toge the r unde r
the common appe l l ation of j uri sts.
A ccordingly, we find that the olde r jurists pass habitual ly and um

consciously from one school to the othe r. T hus
,
the o ld common

lawye rs
,
whi le they defined the l aw as consist ing of gene ral customs

,

al so asse rted that reason was the l i fe of the law,
and

,
inde ed

,
that the

l aw i tse l f was nothing e l se but reason . So the R oman lawye rs defined
the jus gentium as the jus commonly obse rved by al l people s, and also
as the jus which reason has e stabl ished among al l men. So also A ris
totle define s the véjuos

‘ xozvo
'

s
‘

,
or common law

,
as the unwri tten rule s

which appear to be re cognized among al l men
,
and also as “ that.

which i s conformable mere ly to the dictate s of Nature .

”

4. Of R ig/it as an E lement of tbc L aw.

Whe the r conside red as a branch of moral i ty
,
or of the L aw

,
R ight

,

or the Science of R ights
,
i s

,
of al l branche s of Moral and P o li tical

science
,
the most v i tal ly important. For the te rm rights includes,

i n i ts signification
, eve ry claim which men can have to pe rsonal l ibe rty

1 This remark is , howeve r , to be understood as applying only to the fundamental

principle s of jus for othe rwise both schools have tre ated the law scientifically , and
the former—as , for instance , in the case of Savigny—with pe rhaps more succe ss than

the latter. 9 Skeat, E tym. D ict. ; L evere tt, L at. L ex.
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human instrumental i ty
,
which i s always and ne ce ssari ly impe rfe ct.

H ence mistake s and blunde rs wi l l b e made , and , unde r the influence of
custom and precedent, become ste re otyped in the l aw . For

,
whi le al l

que stions of right are e ssent ial ly the same whe reve r and howeve r they
b e conside re d

, ye t, with re fe rence
“ to the mode Inwhich such rights shal l

b e enforced—or
,
i n o the r words

,
with re fe rence to actions—the re 15

room for infini te varie ty. A nd hence
,
in di ffe rent systems

,
the forms of

actions which
,
as we have said

,
consti tute the formulae i n which the

l aw for practical purpose s i s e xpressed, in fact di ffe r greatly, and are

more or less adequate or inadequate for the purpose for which they
are de signed

,
vi z .

,
the administration of j ustice . T hus

,
in our own

and in the R oman law
,
the legal actions—which we re the actions origi

nal ly devised—prove d altoge the r inadequate and th i s in both systems
gave rise to the equi table j urisdi ction by which e qui table actions we re
devised for the purpose of supplementing and corre cting those e xist
i ng at law. A nd so now

,
i n E ngland and gene ral ly in th is country

,

all the old forms of actions are abol ished, and the fundamental prin
ciple , ubi jus ibi r emedium,

al lowed an almost unrestricte d appl ication .

S ti l l
,
howeve r

,
the te chni cal i t ie s of the ol d system to some extent

r e tain the i r influence , and we have added al so many othe rs of our own
and

,
hence

,
the re sti l l remains

,
and inde ed to some extent there must

always remain
,
a dive rgence of practice from theory .

5. Of A ctionable and N on-A ctionable
,
or j ur idical and N on j ur idical

From these cause s i t resul ts that, whi le in theory actions should
corre spond pre cise ly wi th rights, i n practice they fai l to do so, and
thus many rights are without the corre sponding remedy . H ence , in
practical j urisprudence

,
we have the distinction

,
unknown to the the

ory of right
,
be twee n actionable and non - actionable

,
or

,
as they are

othe rwise cal led
,
be twe en j uridical and non - j u rid ical

,
rights‘ —a dis

t inction in theory extreme ly important to obse rve , and with re fe rence
to practice no le ss so for the re i s no fal lacy more common and more
pe rnicious in its consequences than to infe r, from the non - existence of
an action or remedy

,
the non - e xistence of the right . It was said

,
in

deed
,
by Ch ie f- Justice H ol t,

9 that a right without a remedy is a vain
thing ; and , in the conne ction in which i t was said, the remark was
true , and embodied a principle which may be cal led the vis medicatr ix

of the l aw
,
name ly

,
that no right shal l b e su ffe red to b e without a rem

edy, or, in the words of the maxim,
ubi jus ibi r emedium; for i t i s the

re cogni t ion of non - actionable rights
,
and of the ne ce ssi ty o f providing

remedie s for them
,
which in the past has produced and gove rned the

deve lopment of the law
,
and which is no le ss e ssential to i ts future

deve lopment
,
whe the r that i s to take place i n the main spontaneously

,

as he re tofore
,
or to a large r extent by legislation . But

,
unde r the

influence of prevai l ing theorie s
,
th is maxim has be en pe rve rted

,
and i t

i s now the prevai l ing notion that whe re the re Is no remedy the re Is no
right ; or, as i t i s o the rwise expre ssed, that the actual powe r of en
forcement i s an e ssential e lement of a right .”

1 Kaufman
’

s Mackeldey, Int. 1 , I , 1 2 .

9
2 L d. R aym . 957.

3 H olland (Jur . 62 , cited inf r a , p Every right Is , as such , accompanied by a
power of compelling the performance of, or forbearance from, some positive act. In

the absence of such a power , no r ight, prope rly speaking, is conce ivable . (Thibault:
L indley

’

s trans. 59 .
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T he contrary, howeve r, i s not only an obvious and ne ce ssary deduc
t ion from the ve ry notion of a right, but i s ve ry cle arly re cognized in
our law. T hus

,
i t i s a we l l - se tt led principle that a right barred by the

statute of l imi tations continue s to exist, though the remedy b e foreve r
gone .

‘ So
,
also

,
i t has be en repeatedly he l d with re fe rence to con

tracts de clared void by the usury and banking acts
,
and with re fe r

ence to conveyance s of married women de clare d void by statute on
account of de fe ct ive acknowledgments

,
and with re fe rence to mar

riage s technical ly void for want of compl iance with statutory provis
ions as to the mode of solemni zation

,
that rights existed unde r andby

Virtue of such contracts, conveyance s, and marriage s, though e xpre ssly
declared to be void by statute ; and, accord ingly, subsequent statute s
declaring them val id have bee n uphe l d on the ground that the val i
dating acts d id not cre ate new rights

,
but simply provided reme die s for

rights already e xisting.

2
O the rwise such laws would b e clearly uncon

stitutional for
,
on the theory that the re we re no pre - existing rights

,

they would Ope rate to transfe r the prope rty of one se t of pe rsons to
anothe r

,
which i s forb idden by al l the Ame rican Consti tutions

,
State

and Fede ral.’
T he nature of rights

,
the re fore

,
i s not affected by the impe rfe ctions

and de fe cts of the me thods provided for carrying them into e ffe ct ;
nor is the science of rights

,
conside red as a part of the law

,
in anywise

diffe rent in i ts e ssential nature from the science of rights as a branch
of pure moral i ty.

6. D efinition of tlze L aw.

In the beginning of our inve stigations
,
we defined the law of private

r ight as consist ing of the aggregate of the rule s and principle s by
which the courts are gove rned

,
or are supposed to be gove rned

,
in the

de te rmination of que st ions of right pre sented to them for de cision .

In al l case s
,
howeve r

,
as we have obse rved

,
the immediate question

be fore the court i s simply to de te rmine whe the r the plainti ff has an
action against the de fendant. It i s only with actions

,
the re fore

,
that

the courts can deal di rectly with rights they can deal only indirectly
through the medium of actions. H ence

,
the ru le s and principles by

which actions are de te rmined are
,
as we have said, the formulae by

which the l aw of private right i s expre ssed for the purpose of i ts prac
tical appl ication

,
and the subj e ct of actions i s, the re fore , obviously

co- extensive with the law of private right, and in fact consti tute s that
law in its practical aspe ct . T he l aw of private right may, the re fore ,
be defined without improprie ty simply as the doctrine or (using the

te rm science in a loose sense) the science of actions ; for this is but
anothe r form of our original definition .

A nd th is enable s us to unde rstand the one e lement of truth con
tained in the theory of A ustin and the late r E ngl ish j urists. A ccord
ing to that theory

,
the l aw consists of me re legal powe rs, or, as they

are e rroneously te rmed
,
legal rights or

,
in othe r words, of powe rs or

so - cal led rights
,
create d or at least recognized by the State , e i the r

through i ts legislative or i ts j ud icial department. A nd so, i n one

1 Sichelv. Carillo , 42 Cal. 493 .

9 Syracuse Bank v. Davis , 1 6 Barb . 1 03 Dentz elv. Waldie , 30 Cal. 1 44 Goshen

v. Stonington, 4 Conn. 309 .

1 The existence of non- actionable rights is also ve ry fully recogniz ed, and many
Important consequences deduced from it, in the R oman, and in the modern Civil L aw.

(Savigny on Obligations , Brown’

s A bridgment, sections 5
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sense
,
i t does ; and if, instead of cal l ing such powe rs rights,we cal l them

actions
,
the theory may b e accepted, at le ast so far as to admi t that prac

t ical ly
,
at any given time , the l aw of private right consists me re ly of the

actions which are re cognized and enforced by the courts .
But the fundamental e rror of the theory is that i t ignore s the exist

ence of rights in any prope r sense of the te rm,
and regards the l aw as

consisting only of me re arbitrary regulations, which is al toge the r a
false View of the case ; for, in eve ry system of law,

the rights which are
e stabl ished in the gene ral conscience, or concurring moral convictions
of the people

,
and which are gene ral ly re cognized in the community, are

recognized by the law
,
and actions are regarded me re ly as the means of

e ffe ctuating such rights. A nd ne i the r in our law nor in any othe r has
the State eve r attempted , except in ce rtain we l l - defined case s he re in
afte r to be re fe rred to, to cre ate or e ssential ly to modi fy rights.
It i s

,
inde ed

,
conce ivable—though not in fact possible—that actions

migh t be prescribed by law or legislation for eve ry given state of
facts

,
without any re fe rence to rights, and j uri sdiction in al l othe r

c ase s denied to the courts bu t th is in fact has neve r be en attempted .

But the theory of the l aw has always been—as expre ssed in the maxim
ubijus ibi r emedium—that actions Shal l be al lowed in al l case s whe re
r ights exist

,
and the re cognized function of the j udge s has consisted

in finding appropriate remedie s for such rights. In the e xe rcise of
th is function the courts have

,
at diffe rent pe riods, i n diffe rent degrees,

been contro l led or influenced by rule s e stabl ished by pre cedent and,
i n le sse r degree

,
by statutory regulations but in theory, and mainly

in fact
,
the i r re cognized function

,
as expre ssed in the old commis

sions
,

“

f actur i quod ad justitiam per tinet secundum legem et consueta

dinem A nglia ,

” has been to administe r justice o r to prote ct and en
force righ ts .
H ence R ight

,
or the science of R igh ts

,
i s ne ce ssari ly a part of the

l aw of P rivate R ight
,
and though

,
to the pract ical lawye r

,
whose aim

is simply to know the l aw as administe red
,
i t i s me re ly subsidiary, ye t,

in one sense
,
i t i s the principal part of i t

,
for the prote ction of rights

i s the end and r aison d
’

etr e of the l aw.

7. H istor ical Ver zfi cation of tbe j ur al Tlzeory .

The theory propounded in this chapte r has been de rived from a
care fu l analysis of the law

,
from which i t seems obviously and neces

sarily to fol low. It may be added that i t i s al so the theory upon
which the actual deve l opment of the l aw invariably proce eds, and
upon which alone that deve lopment can b e explained. T his wi l l b e
found to be fu l ly ve rified by the history of our own law

,
to which the

second part of thi s work wi l l b e devoted and i t i s equal ly true with
re fe rence to the R oman law

,
which div ide s wi th our own the dominion

of the c ivi l ized world.

E ve ry system of law begins with the me re e stabl ishmen t of a j uri s
diction, or powe r to administe r j ustice i n case s actual ly pre sented for
decision ; and at th is pe riod of i ts history—outside of the l aws or
insti tutions by which such j urisdiction is e stabl ished—the re IS i n fact
no law othe r than right or j ustice

,
as e stabl ished in the common con

science . Jurisdiction
,
then

,
at least at thi s pe riod

,
i s pre cise ly what

1 E t quidem initio civitatis nostrae populus S ine lege ce rta , s ine jufe certo pri~

mum age re Institu1t omniaque manu a regibus gubernabantur . E xactis deinde regibus
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i ts e tymology indicates—the powe r of declaring the right
,
or adminis

te ring j ustice in actual case s pre sented or
,
as it has be e n defined

,
i t

i s “ an authority or powe r which a man hath to do j ustice in case s
of complaint brought be fore him.

From this condition, the l aw is in the main deve l oped by the courts
in the exe rcise of the i r j urisdict ion

,
or

,
in othe r words

,
in the actual

administration of j ustice and eve ry step in i ts deve lopment has con
sisted not in the exe rcise of legislative powe r

,
but me re ly in the exer

cise of the j udgment of the court upon the que s tion of right pre
sented to i t for decision. H ence i t fo l lows that the l aw—except to
the l imited extent to which i t has b een affe cted by statutory provisions
—i s in fact but an attempted app l ication of the principle s of j us
tice or right (in the words of Magna Charta

, justitia vel r ectum) , to
the j ural re l ations of mank ind ; and i t fo l lows also that, precise ly to
the extent to which the functions of the courts have be en we l l pe r
formed (as in the main they have be en) , the law of private right is in
fact ident ical with right or justice .

In the exe rcise of j u risdi ct ion
,
two functions de volve upon the j udge

,

v iz . : (I ) T hat of de te rmining whe the r the re is an obl igation upon the
de fendant to the plaintiff, and a corre sponding right in the latte r and
(2 ) T hat of applying the appropriate action to enforce the right, or
if h is j urisdict ion admits of it—that of devising such an act ion if i t
does not already exist. The forme r que stion is in al l case s pure ly a

scientific one—demanding only, for its de cision , the e xe rcise of th e
cultivated reason and j udgment of the j udge . In making his decis ion
he is assiste d by the Op inions of othe r j udge s and j urists who have
investigated the same or analogous quest ions, and his own decision i s
again conside red and cri ti cised by othe rs . T hus the theory of rights
has been deve lope d by a strictly scient ific proce ss, more or le ss pe r
fectly appl ied, and (so far as the doctrine of rights is conce rned) i t i s
in fact

,
except whe re e rrors have occurred, a me re deve lopment of the

principle s of natural right unive rsal ly re cognized in al l systems of

law . A nd though this de ve l opment has be en obstructed, e spe cial ly in
our own law

,
by a lack of ph i losophical knowledge and of logical

consistency and scient ific me thod,ye t on the whole i t has gone on
with reasonable and eve r - incre asing consistency ; and e ven whe re it
has e rred, i ts e rrors have been qu ick ly made apparent, and gene ral ly
corrected

,
by the nece ssi ty of te st ing the deductions arrived at by

applying them to actual practice , or have been u l t imate ly e radicated
by the e stabl ishment of some inconsis tent princip le . H ence , i n eve ry
system of law

,
the theory of rights at al l t ime s more or le ss pe rfectly

repre sents the notions of j ustice prevai l ing among the people , and is,
as it we re

,
a mirror refle cting the gene ral conscience . A nd by th is

fact alone i s the maxim to b e j ustified, that eve ry one i s pre sume d to
know the law ; for i t is in the main wri tten in his conscience , and
othe rwise the maxim would b e unreasonable and absurd . H ence , the
doctrine of rights, in the main without legisl ation, and often in sp i te
of i t

,
has in al l c iv il ized countrie s advanced hand in hand with civ i l i

z ation
,
and has become

,
l ike the wate r we drink , though , as it we re ,

t inctured by local i ty, e ssential ly the same throughou t the civi l ized
world.

lege tribunitia omnes leges hae exoleverunt ite rumque coepit populus R omanus incerto
magis jure et consuetudine uti quam'

pe r
n

latam legem .

”

(Dig . 1 , 2 ,
2
,

1
,

1
Jacobs

’

s L aw DIct. , Jur ISdIctIon.
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Nor does the fact that principle s of natural right are confirmed by
statute

,
or conse crated by j udicial usage and obse rvance , i n any way

alte r the i r e ssential nature ; for i t i s the function of the State to provide
for the administrati on of j ustice , and al l l aw,

howeve r formulated
,
is

the re fore , i n theory, an attempted expression or appl i cation of natural
right ; and hence , j ust so far as i t answe rs the end of i ts existence
which in al l civ i l ized countries i t ve ry fai rly does—it i s, except so far
as i t provide s for matters j ural ly indiffe rent, i n fact natural right .
T hus the princip le that one has a right to the re turn of h is prope rty

which he has intrusted to anothe r
,
or of which he has been unj ustly

deprived by anothe r
,
i s a princip le of natural justice logical ly dedu

c ible from the princip le of prope rty
,
which i s also a principle of the

same kind and ne i the r i s the le ss a principle of natural right be cause
it has be en gene ral ly re cognized and enforced in al l pol i ti cal com
munities. Nor doe s a princip le of natural right ce ase to be such even
though i ts obse rvance b e enjoined by a statute . T hus the principle s
of pe rsonal l ibe rty and securi ty and o f prope rty sti l l continue to b e
princip le s of natural righ t

,
al though the provi sions of Magna Charta,

and also of al l the Ame ri can Consti tutions
,
e xpre ssly en join the i r Oh

se rvance and forbid the i r Viol ation . So, also, the princip le of the obl i
gation of contracts i s not le ss a principle of natural right in Ame rica
than e l sewhe re

,
al though the Fede ral Consti tution expressly f orbids

the enactment of any law impairing the i r obl igation .

H ence the R oman law
,
l ike our own

,
i s
,
as Ce l sus says of i t, “ a true

phi losophy
,
or “ body of reasone d truth

,

” l diffe ring from j ustice
,
as

popularly re ce ived, simply in be ing a more scientific, and the re fore a

true r
, expre ssion of natural r igh t .

A nd th is explains and j ustifie s the paral le l be tween the R oman law
ye rs and G reek geome te rs drawn by L e ibni tz , who was conve rsant at
o nce with phil osophy and the law,

and of whom, i t i s j ustly remarked
b yDugald Stewart, that “ fewwri te rs, ce rtainly, have been so fu l ly qual i
fi ed as he was to pronounce on the characte risti cal me ri ts of both .

“ I have
,

” says L e ibni tz
,

“ often said that, afte r the writings of the
geome trici ans, the re exists nothing wh ich , in point of strength , subti l i ty,
a nd depth can b e compared to the Works of the R oman lawye rs ; and,
a s It would be scarce ly possible from intrinsic evidence to distinguish
a demonstration of E ucl id from one of A rch imede s or A pol loni us [ the
s tyle of e ach of them appearing no le ss uni form than i f R eason her
s e l f we re spe ak ing through he r organs] , so also the R oman lawye rs al l
re semble each othe r, l ike twin brothe rs, insomuch , from the style alone
o f any particular opinion or argument

,
hardly any conj ecture could be

formed about i ts author nor are the trace s of a refined and de eply
meditated system of natural j urisprudence anywhe re to be found more
visible or in greate r abundance . A nd even in those case s whe re its
principle s are departed from in compl iance with language consecrated
by technical forms, or in consequence of new statute s or of ancie nt
tradit ions, the conclusions which the assumed hypothe sis rende rs i t
ne ce ssary to incorporate with the e te rnal dictate s of right reason are

deduced with a soundne ss of logic and with an ingenui ty that exci tes
a dmiration . Nor are the se deviations from the l aw of Nature so fre
q uent as i s commonly supposed .

” 9

1 Philosophy is , or aims at becoming ,
re asoned truth . (1 Grote

’
s P lato , V II. )

9 To which may be added the following just and eloquent expre ss ions of Cousin
Unive rsal and absolute law is natural justice , which cannot be written, but speaks
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H ence , as we have seen, the l aw was defined by the R oman j urists
and by our own Brae ton as the science of the j ust and the unj ust
(justz

'

a tque z
’

njustz
'

scientia), or, regarded in i ts p racti cal appl i cation, as
the art of the good and the equal ” (ar s bonz

'

ez
‘ of which ,

”

says Bracton, fo l lowing Ce l sus, “ some one dese rvedly cal l s u s the
prie sts, for we conduct the cul t of j ustice , and admini ste r the princi
ple s of sacre d right. ” T o the same e ffe ct, also, i s the defini tion o f
L e ibni tz, who define s jurisprudence to b e the science o f right (m

’

entz
’

w

jur z
’

s) on some case or fact be ing proposed o r, i n his own language ,
as “ the science of actions in so far as they may b e te rmed j ust and

unjust and of Suarez
,
who define s i t as be ing nothing more than

a ce rtain appl ication of moral ph i losophy to regulate and gove rn t he
pol i ti cal morals of the State and with these definit ions agre e s
Coke ’s proposi tion

,
that the Common L aw i s the pe rfection of re a

son
,

” or nothing e lse but reason .

”

It i s thus that the law has in fact always been hab itual ly regarded
by the j urists of the R oman law,

and by our own unt i l l ate ly and in
view of the ve ry nature of the conception of rights, as e stabl ished in
the most profound moral convictions of civ i l ized people s, and as em
bodied ih al l the fundamental laws of the E nglish race , i t i s obvious
that the law

,
which is but the expre ssion

,
and attempted real ization

,

of rights
,
cannot in theory b e othe rwise regarded. It i s obvious also

in v iew of the substantial identity of rights in the diffe rent S tate s of
the Union—each with i ts own independent system of law—and in E ng
l and and its nume rous colonies

,
and in al l the independent state s o f

Western E urope
,
that the part of the law in which rights are e xpre ssed

,

or
,
in othe r words

,
the substant ive part of the l aw,

i s e ssent ial ly iden
tical in al l c ivi l ize d countrie s . So that thus far the noble dream of

C icero i s real ized “N on er z
'

t alz
’

a [ exR oma)
,
alz

’

a A tkem
'

s alz
’

a num'

,
alz

’

a

post/mt red et apud omnes gentes at 07727212: tempor a una eaa
’
emgue [ ex

obtinebz
’

z
‘

. For the law
,
by which rights are asce rtained and de termined

,

i s no othe r than righ t reason which “ i s i tse l f a law
,
congenial to

the fee l ings of Nature
,
di ffuse d among al l men, uni form,

e te rnal nor

doe s i t speak one language at R ome and anothe r at A thens, varying
from place to place

,
or from time to time ; i t addresse s i tse l f to al l

nations and to al l age s
,
de riv ing its authority from the common Sove r

e ign of the unive rse and th is i s the l aw of which Brougham speaks,
when he says

,
i t i s “ a law above al l the enactments of human codes

to the reason and heart of all. Written laws are the formulas where in it is sought to
express , with the leas t possible imperfection. what natural justice requires in such and

such c ircumstances . Positive right rests wholly on natural r ight , which at

once serves as its foundation, measure , and limit. The supreme law of every positive
law is that it be not opposed to natural law no law can impose on us a false duty
nor deprive us of a true light. (Cousin T he T rue , the Beautiful, and the Good.

L e ct. N everthe less , although laws have no other virtue than that of declar ing
what exists be fore them ,

we often found on them r ight and justice , to the great de tt i

ment of justice itself, and the sentiment of right . T ime and habit despoils reason of

its natural r ights , in order to transfe r them to the law. What then happens ? We

e ither obey it , even when unjust, which is not a ve ry great evil, but we do not think
of re forming it little by little , having no supe rior pr inciple that enables us to judge it
or we continually change it , in an invinc ible impotence of founding anything , by not

knowing the immutable bas is on which written law must re st. In e ithe r case , all

progress is impossible , because the laws are not r elated to their true principle , wh ich
is reason

, consc ience ,
sovere ign and absolute justice .

1 H eron, Jur . 52 1 .

9 1 d. 523.
3 Id. 306.
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the same throughout the world ; the same in al l t ime s. It is a law
wri tten by the finge r of God upon the he art of man.

”

In no othe r way can be explained the h istory of the adoption of the
R oman law by mode rn E urope

,
and i ts subsequent influence upon

j urisprudence and moral i ty
,
and upon civ i l ization gene ral ly . We are

wont to speak of the r enaissance of l i te rature fol lowing the fal l o f
Constantinople i n the latte r hal f of the fifteenth century

,
as the r enais

s ance par excellence ; but, i f we have regard to the most v i tal e lements
of civi l iz ation

,
the true r enaissance of E uropean civi l iz ation must b e

dated back to the early part o f the twe l fth century, when Irne rius, an
obscure profe ssor of an obscure schoo l at Bologna, rediscove red the

R oman law for the mode rn world
,
and d e l ive red h i s le cture s on the

Corpus f nr z
'

s as col lected by Justini an. The eage rne ss with
which the re flocked to h im

,
and to h is succe ssors

,
students from e ve ry

part of E urope
,
numbe ring be fore the close of the century more than

ten thousand
,
and

,
with in a short pe riod afte rward

,
twenty thousand,

the rapid diffusion of the new learning 'by i ts enthusiastic disciple s, i ts
introduction into the unive rsi tie s eve rywhe re

,
or rathe r the cre at ion of

unive rsi tie s for imparting i t
,
the gene ral re ception of the R oman law

a s the common law of the c ivi l i ze d world
,
and i ts subsequent e ffe ct in

deve l op ing scient ific j uri sprudence
,
of which i t forms the basis

,
and

inte rnational law
,
which is but an appl ication of i ts principle s

,
cannot

b e accounted for in any othe r way than by the re cogni t ion of the fact
that the R oman law is, as L e ibni tz says, a refined and deeply medi
tated system of natural j urisprudence ; or, as i t i s often cal led , writ
ten reason .

1 H eron, Jur . 1 48 , 289.
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the administration of j ustice .

’
H ence al l su i ts or appl ications for

j usti ce we re made , in the first pl ace
,
dire ctly to the King

,
and consid

e red by him,
or by his

,
Chancellor

,
or the Ke epe r of h is Se al

,
who was

the ministe rial offi ce r special ly charged , among othe r dutie s, with
assisting and advising the King in the e xe rcise of j uri sdiction

,
and

who
,
on that account

,
was said to b e the ke epe r of the King’s con

science . T he reupon
,
i t was the function of the Chance l lor to de te r

mine whe the r the case was one cal l ing for the in te rvent ion of the
King or

,
in othe r words

,
whe the r

,
assuming the facts al leged to be

true
,
the plainti ff was enti tled to his action

,
and

,
in the ordinary

course of busine ss
,
upon the de te rmination of th is que stion in the

affirmative
,
a wri t was issue d

,
cal led the original wri t

,
which was in the

form of a precept or mandate from the King, unde r the great seal ,
addressed to the she rifi of the county in wh ich the cause of action
arose

,
or whe re the de fendant re sided

,
commanding him to appear

be fore some designated office r or
,

j udge
,
or be fore the King h imse l f

,

or King's Court (Gur z
'

a R egz
'

s), at a ce rtain day to answe r the com
plaint .’ Whe the r the case shoul d b e de cide d by the King or King’

s

Court
,
or by some office r spe cial ly de legated , depended upon the nat

ure of the mandate
,
or

,
in othe r words

,
upon the wil l of the King.

8

In the l atte r case , in the e arl ie r pe riods fo l lowing the Conque st, the re
se ems to have be en no fixed rule as to the class of office rs to whom
case s we re re fe rred . In some cases the she ri ff

,
the ord inary pre sid ing

office r of the county court, or some othe r j udge e spe cial ly appointed
to pre side ove r it, was de signated in othe rs

,
the writ was re turnable

to i tine rant j ustice s
,
commissioned from time to time by the King

,

to hold independent courts ; and in the re ign of H enry III. the latte r
be came a pe rmanent insti tution unde r the name of “ Justices in
E yre

,

” but we re afte rward discontinued .

In the mean time , the King himse l f was accustomed to exe rcise a.

gene ral and constantly increasing j uri sdict ion in his own court
,
cal led

the “ A ula
,
or Cur z

'

a R egz
'

s and ul timate ly
,
upon the di scontinu

ance of the j ust ice s in eyre—the j urisdiction of the l ocal courts having
i n the me an time be come obsole te—the gene ral administration of - j us
t ice throughout the realm be came ve sted in i t

,
and i t “ became the

ordinary tribunal for the administration of j ustice in al l que stions
ari sing be twe en subje c ts. ”

It i s diffi cul t to asce rtain from the current historie s of the law the

pre cise nature of the original consti tution of this court but
,
accord

ing to the common account
,
i t seems to have consisted, in the latte r

part of the Conque ror’s re ign
,
of the King himse l f

,
the G rand Jus

ticiary, the Chance l lor, and the othe r great office rs of the palace ,
with whom we re associated ce rtain pe rsons cal led ‘ j ustice s o r ‘

jus
to the numbe r of five or six

,
on whom

,
with the G rand Jus

ticiary, the burden of judicature principal ly fe l l .
”

It seems
,
also

,
that

the great pe rsons who he l d in capz
'

ie of the crown—or
,
in othe r words,

the bishops
, earls

,
and barons—when summoned , we re membe rs of

th is court
,
which

,
howeve r, was then cal led the commune concz

’

lz
’

um r egni,
or parl iament .’ But

,
ordinari ly

,
the court consisted me re ly of the:

l
1 Spence , E q. Jur . 1 0 1 , 1 20 ; 1 Blackstone , Com. 266, 267 ; 2 id. 24

—
3 1 .

9
1 Spence , E q. Jur . 226, 238 , 239 ; 2 Blackstone , Com. 2 73 .

3 Id. 1 1 1 .

Id. 1 0 1 , 1 1 5.
5 Id. 284.

1 R eeve s , H ist. Com. L . (Finlayson’

s 264 ,
266.

7
I Bac . A br . , tit. Courts , A 1 Spence , E q . Jur . 1 0 2 ,

1 06, 1 0 7, 1 1 9 , and note .
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g reat office rs of the palace and the associated justice s
,
and was pre

sided ove r by the King himse l f, or, in h is absence , by the grand j us
ticiary.

‘
It was the function of thi s court original ly to advise the

King
,
not only as to judicial proce edings

,
but also as to aff ai rs of state

and matte rs of legislation but in the re ign of H enry III. the j udicial
b us iness of the cour t was final ly separated from the legislati ve

,
and

the Cur z
'

a R eg z
'

s
,
for the dispatch of j udicial busine ss

,
was create d or

fi nal ly e stabl ished.

”

From th is court the common - l aw courts ul timate ly e stabl ished we re
de rived in the fol lowing orde r T he first div ision of j uri sdi ction took
p lace in the re ign of the Conquero r, when a separate division or
branch of the court was e stabl ished, e special ly charged with matters
o f revenue , which was cal led the Court of E xcheque r .‘ T his court
was composed of the same membe rs as the ordinary court, and seems
t o have be en ve ry l i ttle e l se than the Cur z

'

a R eg z
'

s si tt ing in anothe r
p l ace—name ly, ad scacca r z

'

um—only i t happened that the j ustice s
,
when

t hey sat at the excheque r, we re cal led barons or
,
as i t is expre ssed

b y anothe r wri te r,
“ as they sat in the hal l

,
they we re a court criminal ,

a nd
,
when up- stai rs

,
a court of revenue civi l p leas they heard in e i the r

c ourt . ”

A furthe r division of jurisdict ion took place in the re ign of John ,
re sul ting from the provision of Magna Charta that common pleas
should no longe r fol low the King ; and

,

“ from this t ime
,
chie f and

othe r justi ce s we re appointed expre ssly to hear and de te rmine pleas
of land and injurie s me re ly civ i l

,
which we re known as common pleas ;

and that branch of the King’s Court was he ld at We stminste r. T his
is the origin of the Court of Common P leas .” 7

The court sti l l he l d be fore the King, from which the Court of Com
mon P leas and of E xcheque r had be en separated

,
was afterward

c al led the Court of King’s Bench .

In th i s way the King’s Court was divided into the three courts t e
f e rred to—name ly, the Court of King

’s Bench
,
the Court of Common

P leas
,
and the Court of E xcheque r—which in the re ign of E dward I .

we re final ly e stabl ished, and the i r j urisdict ion se tt led, as they afte r
ward continued to exist unti l abol ished by the Judicature A ct ; and,
a s thus e stabl ished, e ach court consisted of one chie f and three puisne
j udge s—those of the E xcheque r

,
howeve r

,
be ing cal led barons. Of

the se courts as original ly organi zed the Court of Common P leas was
the regular court fo r the transaction of civi l business, and had e xclu
s ive

,
or almost exclusive , j urisdiction of civi l case s be tween man and

man. The Court of King’s Bench had j uri sdict ion of al l criminal
matte rs

,
and also of a l l civ i l sui ts re lat ing to its office rs

,
and of al l

pe rsonal actions whe re the de fendant was al ready in the custody of
the court . The Court of E xcheque r had j urisdi ction of al l sui ts for
the col lection of the revenue , and also of al l su its by tenants and

1 R eeves , H ist. Com. L . (Finlayson’

s 264.

9
1 Bac . A br . , tit. Courts , A ; 1 Spence , E q . Jur . 1 03 .

3 Id. 1 07.

4
1 Spence , E q . Jur . 1 02 .

5
1 R eeves ,

H ist. Com. L . (Finlayson’

s 269 .

1 Bac . A br . , Courts , A . It is called the exchequer from the checked
c loth resembling a che ss- board, which cove rs the table the re , on wh ich ,

when ce rtain

K ing’

s accounts are made up, the sums are marked and scoredwith counters (Jacobs’

s

L aw Dict. , E xcheque r wh ich sugge sts a fact,well to be remembered, that this was
a period antedating the introduction of the A rabic numerals .

7
1 Spence , E q. Jur . 1 03 , 1 04.
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debtors of the King. But the two courts last ment ione d subsequently
acquired substantial ly a concurrent j ur isdiction of c iv i l case s . ’
H aving thus given an account of the e stabl ishment of the common

l aw j urisdiction—the instrument by which the l aw
,
as distinguished

from equi ty, was deve l oped—le t us now briefly review the deve l op
ment o f the l aw i tse l f from the beginning of the Norman rule down to
the pe riod at which the j urisdiction of the se courts was final ly se ttled
i n the early part of the re ign of E dward I .

Upon the acce ssion of the Conque ror to the throne of E ngland
,
the re

was no formal abrogation of the old Saxon law but
,
with some modi

fications he reafte r to b e adve rted to
,
the l aw cont inued to b e the

same for some time afte r the Conque st as be fore . T he posi tive insti
tutions

,
or jus cioile o f the A nglo - Saxons

,
howeve r— l ike that of all

rude socie tie s—re l ated almost exclusive ly to the pol i t i cal and the

criminal l aw
,
and hardly touched at al l upon matte rs of private

right . 2
Nor did even the few and meagre provisions as to private rights,

which did e xist
,
long survive the Conqu e st ; for the King

’s courts
by which

,
as we have se en

,
the old local courts we re supplanted

we re pre side d ove r by Norman j udge s
,
who we re in gene ral ignorant

of the l aws and customs of th e Saxons
,
and hence i t natural ly re

sulted that the Saxon law soon became obsole te , along with the

courts that administe red it .”
It must

,
there fore

,
b e assumed

,
as a fact beyond controve rsy, that

the origin of the E ngl i sh common l aw—by which is he re meant the
jus cizn

'

le
,
or that part of the l aw pecul iar to the system—i s to b e

sought in the pe riod subsequent to the Conque st. Nor i s i t dif ficult:
to trace the gene ral course

,
or to unde rstand the pre cise nature of it s .

deve lopment .
In the beginning of the Norman rule there was

,
as we have se en

,
no

deve loped system of law in E ngland ; nor, indeed , with the exception
1
1 Id. 1 1 4 , 1 1 5. The acquisition of th is jur isdiction by the K ing’

s Bench was based
upon the fiction that the de fendant was in the custody of the court. H ence the form

of the declaration in that cour t always contained the allegation that the de fendant was
in such custody , which the court did not pe rmit to be disputed. That of the ex

cheque r was based upon the fiction that the plaintiff was a debtor , or tenant of the
K ing , and that the de fendant, be ing indebted to him ,

he was the reby (guo minus) ren
dered less able to pay the K ing hence the wr it by which jurisdiction was acquired
was called

,
from the se words of the wr it , the wr it of guo minus (see Blackstone ,

passim) .
9 “

The rules of legal de cision among a rude people , says Mr . H allam, are

always very simple , not serving much to guide , still le ss to control, the feelings of
natural equity. Such we re those that prevailed among the A nglo - Saxons ;
minute to an excess in apportioning punishments, but spar ing and inde finite in treat
ing of civil r ights .

”

(H allam, Middle A ges , 347, 348 1 Spence , E quity Jur . 86,
3 This , indeed, is at var iance with the theory commonly pre vailing with the E nglish

lawye rs , who have always asserted that the E nglish common law is of Saxon or igin.

(1 Blackstone , Com. 4 1 1 , But , howeve r true this opinion may be with re ference

to constitutional law—which
,
doubtle ss , had its germs in the rude but free institutions

of our Saxon ancestors—all competent author ities now agree that, with re fe rence to

pr ivate r ight, the opinion is altoge ther unfounded. This can be readily ve r ified by a

compar ison of the provisions of the Saxon code s
,
as g iven by R e eve s , Spence ,

or H al

lam,
with the treatises of Glanville and Bracton,

and othe r early wr iter s on the common
law. The laws of the A nglo - Saxon king s , ” says Maddox

,
in a passage quoted by

the wr iters named, are as diffe rent from those collected by G lanville as the laws
,
of

diffe rent nations . (H allam
,
Middle A ge s ; 1 Spence , E q. Jur . 1 2 2 , 1 26 ; 1 R eeves ,

H ist. Com. L . , c . 4 , p. There is not, adds R eeves , the least feature of
re semblance betwe en them.
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of the few meagre provisions of the old Saxon law with re fe rence to
private rights, which we re soon to become obsole te , was the re any
l aw at al l othe r than j ustice or right, as commonly rece ived in the
communi ty.

T he j urisdiction of the King, the re fore , consisted in the powe r and
duty to admini ste r j ustice and right , and was

,
with the e xceptions

above stated, al toge the r unre stricted, e i the r by posi tive regulations
or otherwise , e xcept by the nature of the function i tse l f.
T his j urisdiction was neve r formal ly parted with by the King, but

was
,
in fact

, exe rcised by the King himse l f, e i the r pe rsonal ly or by
judge s to whom j urisdi ct ion was temporari ly de legate d by h im . A nd

although
,
i n the course of time , regular courts came in the manne r

we have explaine d to be e stabl ished
,
they did not

,
as original ly con

sti tuted, nor did the Cur ia R egis, from which they we re de rived, have
any gene ral j uri sdict ion to decide al l or any particular class of case s,
but only a special j urisdiction to de te rmine such particular case s as
might be espe cially re fe rre d to them by the King.

H ence i t became a fundamental principle of the l aw,
and one that ex

e rcised a control l ing infl uence in de te rmining the course and nature of
its subsequent deve lopment

,
that the King’s wri t

,
or the original wri t

,

”

was e ssential
,
in eve ry case

,
to confe r j urisdiction upon the court . 1

H ence the form and nature of actions
,
and the que st ion whe the r in

any parti cular case an action would lie
,
we re de te rmined by the orig

inal writ ; or, what amounts to the same th ing, by the Chance l lor,
upon whom devolved the function of de te rmining the case s in which
the wri t shou ld issue . T his function

,
the re fore

,
was strictly j ud ic ial

in i ts nature
,
and consisted me re ly in de te rm ining whe the r in the case

presented the re was a right for which a remedy was required ; and

his functions we re the re fore
,
in th is re spect, substanti al ly ident ical

with those of the prae tor in the R oman law that i s to say, in the one

case i t was the function of the prae tor, and in the othe r of the Chan
cellor

,
to de te rmine whe the r upon the facts pre sente d an action would

lie
,
and the form and nature of the action.

In othe r re spects
,
howeve r

,
the functions o f the Chance l lo r d i ffe re d

from those of the prae tor for
,
though the Chance l lor i ssue d al l writs,

the j udge s of the common- l aw courts assume d e xclusive j urisdiction
to decide upon the i r val idity

,
disregarding the sanction of the Chan

cellor and his col lege of cle rks. Nor could the Chance l lor de clare
“
These writs we re made out in the name of the K ing , but with the te ste of

the G rand Judiciary for the making and issuing of which (as well a s for othe r o ffi ces)
the King used to have near his pe rson some gr eat man, usually an e ccle siastic ,

who

was called his Chancellor , and had the ke eping of his seal.
”

(1 R e eve s , IIist. Com . L . ,

Finlayson
’

s ed.
,

A nd for the ease of the Chancellor , who ,
bes ide s having the care of the great seal,

had othe r important dutie s to per form ,
the re we r e associated with the Chancellor a ce r

tain number of cle rks , called pr ceeeptor es (afterward master s) . T he ir dutie s

as regards the issuing o f writs we re to hea r and examine the complaints o f those who
sought redre ss in the King

’

s court , and to furnish them with the appropr iate wr its.

Be side s the maste rs
, or supe r ior cle rks , the re we re six other cle rks belonging

to the Chancellor
,
whose duty it was to engross wr its not strictly of course and junior

cle rks to wr ite out from the r egiste r of the Chance ry , in which the forms or wr its wer e
enrolled

, those wr its wh ich we re of cour se . (I Spence , E q . Jur . 2 3 8 , T his de

scription of the function of the Chance llor and his cle rks in the issuing of or iginal
wr its is to be unde rstood, howeve r , as re fe rr ing only to latte r time s

,
when his jurisdic

tion, like that of the common- law judges , had be come establis hed by usage , to the ex
clusion of that of the King . Originally, he ac ted as a me re o ffice r or deputy of the
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what should b e a sufficient de fense to an act ion indeed, with th is part
of the j udic ial machine ry he had no opportuni ty to inte rfe re .

”

Whi le on the one hand
,
the re fore

,
the j urisdiction of the common

law courts was l imited to the case s de legated to them by the Chan
cellor, on the othe r hand

,
the j urisd i ction of the Chance l lor to grant

writs was l imi ted by that of the common - law courts .
From th is

,
and the stri ct subse rviency to the authori ty of forme r

decisions, which at this pe riod, and for some centurie s afte rward,
characte rized the common - l aw courts

,
i t re sul te d that the forms of

writs original ly devised (a registe r of which was kept in the Chance ry)
came to be regarde d as pre cedents beyond which the powe r of the
Chance l lor to grant wri ts could not b e exe rcised . On the othe r hand

,

in al l case s where a pre cedent coul d b e found in the registe r, the wri t
i ssued as of course ; and thus the function of granting writs, original ly
judicial, ul timate ly, by force of custom,

became me re ly minister ial.
The j urisdict ion of the common - l aw courts thus became , in effe ct, a
gener aljur isdiction ove r al l that class of case s for which precedents
could be found in the registe r

,
i nste ad of a specialjur isdiction in each

case de legated to i t
,
but was rigidly l imi ted by the pre cedents.

Wi th th is change in j urisdiction a corre sponding change also took
place i n the form of the l aw itse l f. A s we have se en, in the beginning
the e xe rci se of j uri sdict ion

,
whe the r by the Chance l lo r or judge s, or by

the King
,
was unembarrassed by posi tive ru le s, e i the r statutory or

e stabl ished by pre cedent
,
and cases we re de cided by the principle s of

natural j ustice gene ral ly rece ived in the community. A t that time
,

the re fore , the administration of j ustice , in so far as the functions of
the courts we re prope rly pe rformed

,
was in fact pre cise ly what its

name indi cated which is but to say
,
in othe r words

,
that right or jus

t ice consti tuted the law
,
and the onl y law of private right

,
or jus, at

that time existing in E ngland
,
In the end

,
howeve r, not only had the

powe r of the Chance l lor to i ssue new wri ts ceased
,
or rathe r ceased to

b e exe rcised, and the j urisdict ion of the courts thus come to be
l imited by the precedents found in the registe r

,
bu t in e xe rci sing even

thi s l imited j uri sdiction the j udge s had imposed upon themse l ve s the
fe tte rs of an iron rule

,
which bound them rigidly to fol low the i r own

prio r de cisions
,
and those of othe r judge s. T hus the law,

so far as
expressed , became in the main a me re body of rules e stabl ished by
pre cedent, or the custom of the court and at th is pe riod , the re fore ,
we find ve ry nearly real ized the i deal of those j urists who hold that
the law consists, or ought to consi st, of rigid rule s, at once absolute ly
control l ing and l imiting the jurisdiction of the courts, and unsuscept
ible of change except by legisl ative powe r and

,
i t may be ‘added

,
it

would be diffi cul t to conce ive of a more pe rfe ct r eductio ad absurdum
of the theory i tse l f than was presented by the l aw at that time

,
or a

more strik ing i l lustration of L ord Mansfield
’

s remark
,
that “

the law
of E ngland would b e an absurd science i f founded on pre cedents
only.

”
For

,
in e stabl ish ing the ru le that for the future j ustice should

b e administe red only in those case s in which i t had previously hap
pened to be administe red

,
the Chance l lo r and j udges to that extent

had abdicated the function of administe ring j usti ce which had been
intrusted to them ; and thus the law as administe red by them had be
come grossly inadequate to the administration of j ustice , and,

the

clearest and most obvious rights we re often without remedy.

1 Spence , E q . Jur . 324 , 325.
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To remedy this evi l i t was enacted by the Statute of We stminste r
,

2
,
1 3 E dw. I . c . 2 4 , that, “ A s often as i t shal l happen in the Chan

ce ry that in one case a wri t shal l b e found
,
and in a l ike case (in con

simili casu) fal l ing unde r the same right, and requiring l ike remedy,
no wri t shal l b e found, the cle rks in chance ry shal l agree i n making a
wri t

,
or adjourn the case to the next P arl iament

,
and write the case s

in which they cannot agree
,
and re fe r them to the next P arl iament

,

lest i t happen for the future that the court of our lord the King be
deficient in doing j ustice to the su i tors. ”ll A nd had th is act been orig
inally constru ed as l ibe ral ly as i t has be en in mode rn t ime s, i t wou ld
have gone far to remedy the e vi l wh ich i t was de signe d to obviate

,

and pe rhaps, as S ir Wi l l iam Blackstone has remarked, might e ffectu
al ly have answe red al l the purpose s of a court of equi ty . But the
act i tse l f was de fe ctive in confe rring powe r to issue writs in consimili

casu only, and not in enti re ly new case s and the same mental habits
in the j udge s which had caused the original evi l

,
prevented them from

giving it- a l iberal construction . H ence the evi l remained unabated
,

and the j urisdict ion of the common - law courts continued to b e grossly
inadequate to the pe rformance of the function for which they had
been original ly cre ated—name ly, the administration of j usti ce .

It i s not
,
howeve r

,
to b e assume d that the law,

though thus modi
fied, had unde rgone any e ssential change in i ts nature . E ve ry step in
its deve lopment had consisted in the appl ication of principles

,
or sup

posed principle s
,
of natural right to case s actual ly pre sented ; and

hence , in theory, and, so far as the function of the courts had be en
we l l pe rformed

,
i n fact also

,
the law sti l l continued to b e natural

right ; for, as al re ady obse rved, the fact that princip le s of natural
r ight we re re cognized by the courts did not in any way alte r the i r
e ssential nature . H ence the sole que stion as to the nature of the
l aw at this pe riod is

,
not whe the r i ts principle s we re recognized and

rigidly obse rved
,
but whe the r those principle s we re or we re not

,
in

fact
,
rat ional and j ust ; and upon this question the re i s no room to

doubt but that an affirmative answe r must be given.

For though e rrors and mistak e s had occurred, and fal se principl e s
had thus

,
to some e xtent

,
be come e stabl ished in the l aw

,
the work

,
in

the main
,
had be en we l l done ; and though the proce ss of deve lopment

had been checked by the absurd regard at that time paid to precedent
and authority

,
i t was in the main, as far as i t went, rational in i ts

characte r ; and the law
,
as a whole

,
fai rly j ustified the asse rt ion of

Coke and oth e r lawyers
,
that the common law i tse l f i s nothing e l se

but reason.

”

For the earl ie r
,
j udges and Chance l l ors

,
who were gene ral ly e ccle si

astics
,
we re al l

,
fortunate ly for the inte re sts of civi l ization, more or

le ss famil iar wi th the R oman civi l law,
and did not he si tate to avai l

themse lve s fre e ly of i ts rational p r inciple s ; and thus the re was rapidly
deve loped a system of law or right

,
consist ing

,
l ike the civi l law i tse l f

—from which i t was mainly adopte d— in principle s of natural right
,

diffe ring from the popular notions of j ustice only in be ing more logic
ally deve loped and e xpre sse d .

3

l
2 Blackstone , Corn. 51 .

9 Id. 51 .

3 Mr Spence IS o f the opinion that the re IS scarcely a pr inciple of the law incor
porated in the tre atise of Bracton that has survived to our time which may not be
traced to the R oman law (1 E q . Jur . and this he 1 egards as natural and

prope r . To have negle cted to take advantage of the assistance which was thus



34 TH E L A W OF P R I VA TE R I GH T.

It i s also to be obse rved that the l aw
,
as then e stabl ished, had not

reached anything l ike the stage of deve lopment at which i t has now
arrive d . For at that t ime nothing l ike a comple te system of righ t
had bee n deve loped

,
bu t the posi tive l aw consisted mainly of the re

medial law,
or rule s pre scribing actions ; i t d id not, to any conside r

able extent
,
purport to create or define rights, but assumed the i r

independe nt e x istence
,
and s imply provided remedie s for the i r en

forcement.
T he cont inued e xistence o f the principle s of natural r igh t as part of

the law was
,
the re fore

,
ne ce ssari ly impl ie d

,
and without them the law

woul d have been fragmentary and incomple te .

T hus the so le remedie s of that time for the enforcement o f
contracts we re the actions of debt and of covenant, the forme r of
which lay for the re cove ry of a debt—that i s

,
a l iqu idated or a ce rtain

sum of money al lege d to b e due—and the l atte r for the bre ach of a
contract unde r seal or special ty .

‘
T hese actions, though mani fe stly

inadequate
,
re sted upon

,
and the re fore impl ied, the principle of con

tract and that principle
,
the re fore

,
const i tuted part of the law,

not
only to the e xtent to which i t i s was actual ly re cogni zed and e nforced
by the courts

,
but i n i ts ent i re ty. For i t consti tuted the reason or

ground of the posi t ive rule s of the l aw providing for the e stabl i shment
and conduct of the se act ions

,
and in which

,
indeed, they originated

and i t is a maxim,
as we l l o f the l aw as of reason, that the l aw con

sists not i n particul ar pre cedents
,
but in the reasons upon whi ch they

re st.

2 . Of the D evelopment of E quity j ur isdiction.

In considering what the l aw of E nglandwas at th i s t ime
,
moreove r

,

we must not confine our attention to the l aw as administe red by the
ordinary courts

,
for the j urisdiction of those courts was only part of

the gene ral j urisdi ct ion to admini ste r j ust ice original ly ve sted in the
King ; and the re st i l l remained ve sted in h im an extraordinary or pre
rogative j urisdict ion, not only to supply the de fects in the j uri sdiction
of the courts, and to administe r j usti ce i n case s not provided for, but
also to relieve against h ardship and in j ustice i n the exe rci se of the
j urisdict ion de l egated to the courts.“ T his j uri sdict ion had from the

first existed, and had be en e xe rcised by the King e i the r in pe rson or
by re fe rring particul ar case s to his counci l or the Chance l lor but in
the re ign of E dward III.

,
owing to the inadequacy of the ordinary

j urisdict ion to the comple te admini stration of j usti ce
,
the case s cal l

ing for i ts exe rcise had be come too nume rous to be conveniently d is
posed of i n th is way and

,
probably in consequence of this

,
a wri t of

ordinance was issued i n the twenty - se cond year o f that re ign
,
confe r

ring upon the Chance l l or gene ral j urisdict ion of al l case s cal l ing for
extraordinary or equi table re l ie f.

T he e stabl ishment of the Court of Chance ry as a regular court for
admini ste ring extraordinary jurisdiction is gene ral ly conside red to
have be en mainly attributable to this or some simi l ar ordinance

,

“

offer ed, he justly obse rves , would have argued a high degree of presumption or

gross and culpable ignorance . N e ither is to be imputed to the founde rs of our system
of jur isprudence .

"

1 Spence , E q . Jur . 2 24.

9
1 Spence , E q . Jur . 3 26, et seq A afiuuandi, vel supplendi, vel , cor r z:gendi jur is

civilis gr atia .

"

(Dig . 1 , 1 , 7 ,
3
1 Spence , E q. Jur . 338.
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equi ty as i t e xisted prior to the consol idation of the cour ts of law
and equity .

A n opinion
,
indeed , prevail s that of late years th is has ceased to be

a true de scr ipti on of equi ty, and that i ts nature has, i n fact, be come
e ssential ly changed .

“ E quity
,

” i t i s said
,

“ has noth ing to do with
the moral law

,

” or, as i t i s variously cal led, the natural law
,
the law

of Nature
,
the principles of righ t and j ustice .

”

The whole que st ion by which the extent o f the equi ty jurisdiction
is practical ly de te rmine d is no longe r whe the r the case i s omitted by
the law,

or the legal rule i s unj ust, or even the legal remedy is inade
quate—al though the l atte r inquiry i s some time s made , and treated as
i f i t were control l ing ; the que st ion i s rathe r, whe the r the circum
stance s and re l at ions pre sente d by the particular case are fairly em

braced within any of the se tt led princip le s and he ads of j urisdict ion
which are gene ral ly acknowledge d as consti tut ing the department of
equi ty .

” But this opinion
,
i f we l l conside red

,
wil l appear to be with

out foundation
,
for seve ral reasons

Fi rst—It i s admitted that
,
unt i l a comparative ly late per iod

,
equi ty

or natural right in fact consti tuted the law of th is court
,
and that the

Chance l lors we re avowedly gove rne d by i t . It i s al so admitted that
,

i n the e xe rci se of this j urisdiction
,
i t was the constant practice of the

Chance l lors to administe r j ustice i n al l new case s pre sented to them
and

,
indeed

,
i t was by this e xe rcise of j urisdiction that equ ity was

deve l oped . It would
,
the re fore

,
se em incumbent upon those who

asse rt that this e ssent ial change i n the nature of equi ty has taken
p lace to point out how and when i t occurred . Mani fe stly such a radi
cal revolution coul d not have bee n e ffe cted othe rwise than by legisl a
tive enactment

,
or by a long se rie s of concurring decisions ; but, in

fact
,
ne i the r can b e ci ted

,
and the opinion is

,
the re fore, without

foundafi on

Secondly—It i s also opposed to a fundamental p rinciple of pol it ical
science

,
and of our own pol i tical system . No proposi tion can be more

ce rtain than that i t is the function of the State to admin iste r j ustice
be tween man and man

,
and i t has been expre ssly asse rted in al l the

fundamental laws of the E ngl ish race
,
from Magna Charta down to

the l ate st State Consti tution
,
and nowhe re more expressly and em

phatical ly than in the Consti tution of the United States.
T he re must

,
the re fore

,
be ve ste d in some tribunal the powe r to

administe r j ustice in case s not provided for by the exist ing law as
formal ly expre ssed .

“
Unde r the R oman system this j urisdict ion was

ve sted in the prae tors, the ordinary j udge s. In our system it i s sti l l
vested in the court of equ ity, whose duty (according to the golden rule
of L ord Cottenham) i t i s “ to adapt i ts practice and course of pro
ce edings to the exist ing state of socie ty

,
and not

,
by too strict an

adhe rence to forms and rule s e stabl i shed unde r di ffe rent ci rcumstance s,
to de cl ine to administe r j ustice and to enforce rights for which the re
i s no othe r remedy.

”
The modicum of truth contained in the opinion

of Mr . P ome roy is
,
that the deve lopment of equity j uri sprudence

has not only been rational and j ust
,
but has been so far comple te that

few case s can eve r arise which are not fairly embraced with in some o f

1 Pomeroy, E q . Jur . 63 . Id. 62 .

3 T hat the re must be in every scheme of jur isprudence a system of equity to cor

rect the positive law, and supply its de fic iencies , all exper ience shows .

”
(1 Spence ,

E q. Jur .
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its “ se tt led principles and heads o f j urisdict ion. It might
,
the re

fore
,
seem that practical ly no obj e ction could be urged to the propo

sitiou that equity j urisdiction i s l imited to the case s in which i t has
already been habi tual ly exe rci se d. But i t i s always obje ctionable to
substi tute an accidental for an e ssential defini t ion, and pecul iarly so
in the pre sent case be cause to conside r e quity

,
or the law

,
as made

up me re ly of pre cedents, would b e to give an al toge the r false notion
of i ts e ssential nature .

Of the nature of the deve lopment of equity
,
we have only to repeat

he re what has alre ady been said as to the deve lopment of law in
general

,
and of the old E ngl ish law in particular. E ve ry step in its

progre ss has avowedly consisted in the appl ication of principle s of
natural right to actual controve rsie s pre sented

,
and has the re fore be en

strictly j udicial and not legisl ative in i ts characte r. H ence
,
precise ly

to the extent that the function of the j udge s has be en rightly per
formed

,
equity consists of princip le s of natural right

,
and

,
in fact

,
i s

natural right .
T he fact that i ts principle s

,
or most of i ts principle s

,
are

,
and for a

long time have been
,
recognized and obse rved by the courts—some of

them for age s—we repeat
,
i s not inconsistent wi th the proposition

that they sti l l continue to be principle s o f natural right
,
but

,
on the

contrary, consti tute s the most conclusive proof of the i r characte r as
such . For i t may be stated as a unive rsal proposition that no prin
ciple can eve r endure in the l aw unle ss i t i s a true principle of right .
H ence

,
the jus civile of every system

,
though often asse rted to be

immutable except by legislation
,
i s always constantly though slowly

changing
,
and at the end of diffe rent stage s in the progre ss of the

law is al toge the r di ffe rent from what i t was in the beginning. For
,

”

as Coke says in a passage alre ady quoted
,

the principle s of natural
right are pe rfect and immutable

,
but the condition of human law is

eve r changing
,
and the re i s noth ing in i t wh ich can stand foreve r.

H uman laws are born
,
l ive and die .

”

T hus
,
as we have seen

,
the old Saxon law

,
though neve r formal ly

abrogated
,
soon became obsole te . So

,
i f we compare the law as i t

e xisted in the time of E dward I .

,
or even at a much late r pe riod

,
with

the law as i t exists in America at the pre sent day , we find that nothing
remains of i t but those principles of natural right which had then be
come recognized, and that al l that was pe cul iar to the system ,

and
which ran “ counte r to the jus commune, or common natural ru le of
right

,

” or
,
i n othe r words, the jus cioile of that day, has si lently and

a lmost spontaneously passed away. T hus the principle—e ternal an’d
immutable—that eve ry man has a right to the re turn of his prope rty
which he has intrusted to anothe r

,
or of which he has been unj ustly

deprived, i s sti l l , and must eve r b e
,
a principle of the l aw ; but the

inadequate forms of action then provided for the enforcement of the
right, afte r having been gradual ly supplemented by othe rs, have

“
L eges natur e perf ectissimce sunt et immutaoiles numani uer o jur is conditio

semper in infinitum cur r it
, et nihil est in ca guod perpetuo star e possit leges bumamz

nascuntur
, viuunt, et mor iuntur . (Calvin

'

s case , 7 Co . 1 2 , 1 3
The principle s of natural right (na tur alia jur a) , wh ich are obse rved generally

among all peoples , be ing e stablished by a ce rtain divine P rovidence , remain always
fi rm and immutable ; but those which each State has established for itself are often
chang
g
d, e i

)

ther by the tacit consent of the people , or by some later law. (Inst. ,
1 , 2 , 1 1 .

9 Kaufman’

s Mackeldey, 1 2 1 .
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finally been abol ished. So the principle that the payment of a debt
extingui she s the obl igation, i s now,

as i t was then
,
a principle of the

l aw ; but the arbitrary rule that the action upon a sealed instrument
could only be extinguished by acqui ttance or re le ase unde r se al

,
no

longe r surv ive s. So, too, the principle s of natural justice de te rmining
the righ t of prope rty in land are the same now as then ; but the tech
nical and some t ime s absurd rule s which grew out of the feudal system,

and so long surv ived as a reproach to the E ngl ish l aw,
have

,
in

Ame rica
,
by statute or othe rwise

,
al l be en abol ished ; and the prin

ciples of our real e state l aw,
though sti l l encumbe red by an immense

amount of obsole te rubbish
,
are i n the main pure ly rational

,
and r e

qu ire only a compe tent hand to reduce them to the same simpl ici ty
of form which characte ri ze s the corre sponding portion of the civ il
l aw.

H ence , though e rrors have occurred
,
and fal se principle s have thus

be come e stabl ished, they have neve r endured
,
bu t have u l t imate ly

be en, or wi l l be , e radicated ; and hence jus has constantly approxi

mated to pe rfe ction , and as i t now stands, i s more nearly ident ical
wi th natu ral r ight than e ve r be fore ; or, what i s the same th ing, and
may pe rhaps be more readi ly admitte d, the r ights of men are now
more fu l ly re cogni zed and protected than at any forme r t ime . Nor

can the re b e a greate r e rror than to suppose—as i t has be come too
common to suppose—that the logical and scientific me thod which has
e ffe cted such great re su l ts has be come no longe r appl icable to the
l aw for the expre ssion of the l aw is st i l l far from be ing pe rfe ct

,
and

we must in the future look to the same me thod for i ts pe rfe ction , and
for the ul timate real ization of j ustice and right.

CH A P T E R II.

H IST OR ICA L DE V E L OPME N T OF T H E L A W (a s OP P OSE D TO E QUITY) .
1 . Gener al R emar ks on the D evelopment of tile L aw

,
and D ivision of

tile Subject.

N tracing the h istory of the l aw
,
i t wi l l b e ne ce ssary to conside r sep

arately the deve lopment of the doctrine of actions, and that of
the theory of rights. The deve l opment of the l aw commence s

wi th the forme r, and, in the e arl ie r pe riod o f i ts h istory
,
i s almost con

fined to i t. For at th is pe riod rights
,
as commonly re ce ived in the

community
,
are accepte d by the courts wi thout que stion or inquiry

,

and the functions o f the courts are re stricted mainly to devising ac

t ions for effe ctuating them . In th i s e arly deve lopment of the l aw
,

custom and authori ty have an influence far more control l ing than in
late r t ime s

,
afte r the sp i ri t o f scientific inquiry has been awakened ;

and hence i t re su l ts—or at l east such has been the case in our own
and in the R oman law—that the actions first de vise d—which a re

cal led legal actions—be come e xtreme l y te chni cal
,
and are not only

rigidly defined by pre cedent so as to include only case s precise l y simi
l ar to those for which they we re original ly dev ised

,
but are re stricte d
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to such case s only as have previously occurred, and for which pre ce
dents can be found. H ence

,
at the end of this i ts first deve l opment

,

the law in i ts formal e xpre ssion has become a col le ct ion of rigidly
defined formulae ; which are regarde d by the mass of l awye rs as a
comple te and final expression of the l aw, and as unsusceptible of fur
the r addition or deve lopment.
In the meanwhi le , howeve r, with the gene ral growth of inte l l igence ,

the systematic inve stigation of moral i ty, and e special ly o f the theory
of rights

,
has also progre ssed—and i ndeed

,
at th is period

,
to a greate r

degree than any othe r branch of knowledge for the subj e ct of rights,
and the othe r subj e cts of moral and pol i ti cal phi losophy are natural ly
the first to attract the attention and inte re st of the awakening intelli
gence of the people . H ence

,
on the one hand (speaking sti l l of the end

of th is early pe riod), we have a fre e ly - growing and progressive philoso
phy

,
and

,
on the othe r

,
a system of posi t ive law e xpre ssed in rigid for

mulae , into which, as into a procrustean b ed, i t i s sought by a ce rtain
c lass of minds to imprison the growing civi l izat ion of the age .

‘

But this
,
fortunate ly for the inte re sts of civi l ization

,
fai ls . R eason

triumphs ove r authority
,
and the l aw i s re formed by the introduction

of an extraordinary or supplemental j uri sdict ion de signed to supply
the de fe cts and correct the e rrors of the exist ing e xpre ssion of the l aw,

and which
,
on account o f i ts rational and just characte r

,
i s cal led

E quity ; and by th is a more rational system is supe radded to and

gradual ly supe rsede s the old law.

2

Unde r the latte r system actions are no longe r molded into r igid
formulae

,
but are le ft to b e de te rmined in the i r characte r by the exi

gencies of particular case s as they arise and anothe r di ffe rence is
that rights themse lve s a re systematical ly inve st igated , and a rational
and scientific doctrine of rights e volved . A nd from this i t re su l ts that
the old l aw itse l f i s gradual ly re formed

,
and a rational and scientific

spirit introduced into i ts admini stration . The two systems thus ap
proximate

,
and are final ly we lded into one

,
i n which the e qui table doc

trine of righ t supplants and e radicate s the te chni cal and i rrational
part of the old l aw. Inde ed

,
both in our own and in the R oman law,

but more particul arly in the l atte r
,
the doctrine of righ ts was from the

first rational ly treated and the inte rposi tion of equity was rende re d
necessary

,
not from any de fe ct in the theory of rights recognized by

the courts
,
but on account of the inadequacy of actions only.

H ere with unprogressive races the development of the law ceases , and with it
comes an absolute arrest of development of c iviliz ation gene rally. A uthor ity triumphs
over reason, and the character of the people , as in the case of the Chine se , the H in
doos

, and other races , become s molded into a fixed and endur ing form or type . Th is ,
in fact, seems to have been the result with all the races of the world, except the E uro

pean with which the development of the law, commenced by the G re eks , was carr ied

to a noble he ight by the R omans , and is de stined, I confidently trust, to be carr ied to
a stillhigher per fection by the modem s , and e spe c ially by the E nglish race .

The same fate
,
however , of arrested development at last also overtook the R omans

,

under the later , and e specially under the E astern E mpire and would doubtle ss ove r
take us also , were it possible , as is fondly dreamed by some , for the law of a fre e

and progressive people to be cast into a r ig id and unchangeable mold.

9 Thus far the history of the R oman, and of our own law , was precise ly similar
but there was a diversity with reference to the manne r inwh ich equitywas introduced.

In the former , the equitable jurisdiction was assumed and exercised by the ordinary
judge s , the praetors with us , it was from the first exe rcised by the K ing ,

andwas ulti
mately ve sted in an extraordinary tribunal, the Cour t of Chance ry . T his , however ,
did

.

not affect the e ssential character of equity, or the character of its deve lopment,
which we re substantially the same in both systems .
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T o th is obse rvation, howeve r, one e xception with re fe rence to the
E ngl ish l aw must b e made , which is pre sented by the pecul iar, ab
normal

,
and

,
we may say, monstrous cre ation of the o ld E ngl ish law

of real e state , to which , in the seque l
,
afte r conside ring the deve lop

ment of actions, our attention wi l l be particularly dire cte d . But even
th is must not b e taken as in conflict wi th Coke ’s opinion that the
common law is noth ing e l se but reason for the common law consists

,

not only of th is technical and irrational system
,
but also of the e qui

table princip le s appl ied by the Court of Chance ry to counte ract i t at
e ve ry stage in i ts deve l opment . T he principal e vi l

,
the re fore , re sul t

ing from the pecul iar technical ity of the old common law has not
be en so much in i ts e ffe ct upon the administration of j ustice as in the
profound and corrupting influence which i t has e xe rted upon the

minds of the l awye rs, with re fe rence to which we may quote the re

mark of Burke that
,
whi le the l aw “ i s one of the first and noble st of

human science s—a science which doe s more to quicken and invigorate
the unde rst anding than al l o the r k inds of learning put toge the r

it i s no t apt
,
except in pe rsons happi ly born, to open and l ib

oral ize the mind exactly in the same proportion .

” 1

2 . Of tne Common - L aw A ctions.

The diffe rent k inds of common - l aw actions we re original ly de te r
mined by the original wri ts

,
and we re gene ral ly denominated by the

use of some clause from the writ—as
,
for instance

,
the action of For

medon
,

” that of Quod permittat pr oster ner e,
”
etc . T hese wri ts, as

we have e xplained
,
we re i ssued by the Chance l lor

,
who was in early

t ime s always an e ccle siast ic
,
and more or le ss ve rsed in the R oman

l aw . H ence
,
i t natural ly happened that the principle s of the R oman

law of actions we re to a large e xtent imported into our l aw
,
and thus

be came the source of our law of actions .
A ccordingly

,
actions are divided by Bracton

,
as in the R oman l aw,

into R eal
,
P e rsonal

,
and Mixed .

2

Mixed actions we re those in which the re was a concurrence in the
same su it of a re al and of a pe rsonal action—as

,
for instance

,
i n a su it

for land with damage s for i ts de tention . It wil l
,
the re fore , simpl ify

the matte r to leave them out of conside ration
,
remembe ring only that

whe re a real and a pe rsonal action are included in the same sui t, the
proceeding is cal led a mixed action .

The r eal actions, as indeed was the case with the R omans, were used
chiefly for re cove ring real e state and from this the true meaning of
the defini tion was lost sight of

,
and they final ly came to be defined by

E ngl ish lawye rs as those whe reby a man claims ti tle to l ands
,
tene

ments and he reditaments in fee or for —thus substi tuting an
accidental for an essential defini tion

,
and in the end entire ly obscuring

the
.

true conception of the distinction be tween the two classe s of
actions.
A ll othe r actions we re cal led per sonal actions, and we re defined as
1 To this is doubtless to be ascr ibed at once the high reputation and commanding

influence of the leading minds of the profession, and the unsavory, and, I am afraid,

we ll- deserved, reputation which , as a whole , it has always borne in the opinions of the
masse s the sentiments of whom are not badly represented by the proposition of D ick
the Butcher to hang all the lawyers ,

”
as an e ssentialpreliminary to any real reform.

9
1 Spence , E q . Jur . 2 23 , 224 , 2 34 .

3 Jacobs , L aw D ict. , “
A ction 3 Blackstone , Com. 1 1 7.
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“ those brought for the specific re cove ry of goods and chatte l s, or for
damage s

,
or for redre ss

,
or breach of contract

,
or for inj urie s of what

e ve r de scription
,
the specifi c re cove ry of lands

,
tenements and he re

ditaments alone excepted .

” l

A t what period these defini tions we re invented I do not know
,
but

they are obviously based upon a pe rve rsion of the true distinction
be twe en real and personal actions

,
according to which

,
actions “ brought

for the spe cific recove ry of goods and chatte l s ” should b e classe d
with real actions . We wil l

,
howeve r

,
in th is chapte r fol low the classi

fication of the E ngl ish l awye rs.
T he principal re al act ions may b e enume rated as fol lows the Wr it

of E ntry , the Wr it of A ssiz e
,
the Wr it of R zg/zc, the Wr it of Formedon

,

the A ssiz e of N uisance
,
and the Wr it Quod P ermittat P r osterner e

,
the

Wr it of E str epement and the Wr it of Waste
,
the Wr it of D ower

,
and

the Wr it of Quar e Impedit.
T he Wri ts of E ntry and of A ssize we re based upon the me re depri

vation of the possession of the plaintiff by the de fendant, and we re
designed to re store the posse ssion of the l and of which the plaintiff
had be en wrongful ly deprived . T hey

,
there fore

,
did not involve the

t itle . T he Wri t of R ight lay upon the me re t itle
,
and coul d b e brought

e i the r concurrently with the posse ssory actions
,
or afte r the right of

recove ry in them had been lost by the statute of l imitations
,
or othe r

wise the Wri t of Formedon lay at the instance of the tenant in tai l
to recove r the entai led premises the A ssize of Nuisance and the Wri t
Quod permittat pr osterner e , for the abatement of a nuisance the

Writs of E strepement and Waste
,
for waste committed on land ; the

Wri t of Dowe r
,
in favor of the widow to re cove r her dowe r from the

he i r and the Wri t of Qua r e Impedit to enforce the right to the pres
entation of a b enefice .

“ T he principal k inds of pe rsonal actions original ly known to the
Common L aw,

as enume rated by Mr . Spence , “
are the fol lowing,

viz . : Debt and Covenant—which arise ex contr actu—and De tinue and

T respass—which arise ex delicto.

The action of Debt l ie s whe re a person cl aims the re cove ry of a
debt—that is

,
a l iquidated or certain sum of money al l eged to b e due

to h im. It i s commonly appl ied to debts due on bonds, or othe r docu
ments unde r seal .
The action of Covenant l ie s whe re a pe rson claims j udgment fo r

the breach of the promise s made by an instrument unde r seal , or, in
legal language

,
by special i ty .

T he action of De tinue l ie s whe re a party claims the specific re cov

e ry of goods and chatte l s .
T he action of T re spass l ie s whe re a party claims j udgment for an

in jury committed wi th violence against him ,
and th is vio lence may be

e xpre ssed or impl ied . A ssaul t and batte ry is an instance of actual
v iolence ; a pe aceable but wrongful entry upon the plaintiff’s land
impl ied violence .

“

From the above l ist of actions seve ral have be en omitted . T he

first of the se i s the action of R eplevin . T hi s action i s inde ed re fe rred
to by ‘Mr . Spence

,
but i s omitted from his l ist, because , he says,

“ that
though i t i s ente rtained in the Supe rior Court, i t i s no t commenced
the re

,
but by plaint in the County Court, or L ord

’s Court . ” Black
s tone also says that th is action “ i s founded upon a distress taken

1 Stephens on P leading , 3 .

9
1 Spence E q. Jur . 224.
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wrongful ly
,
and without suffi cient cause

,
and that “ i t i s confined to

case s of that characte r,
” 1

and the same view is fo l lowed by Stephens9
and many othe r wri te rs . But th is i s now re cogni ze d to be a mistake

,

and i t i s we l l se ttled that
,
as original ly insti tuted

,

“ i t was an action
founded on any taking by the party. It was anciently brought in
the King’s Court by original wri t but

,
the remedy be ing found lucon

venient and di latory
,
i t was provide d by the Statute of Marlb ridge

(53 H en. III. ,
c. that in the case of distre ss the she ri ff might

immediate ly (wi thout the Issue of the original writ) upon plaint made
to h im

,
proce ed to replevin the goods

,
and the remedy thus pro

vided by statute became
,
on account of i ts convenience

,
the ordinary

proceeding for replevying goods taken by wrongfu l distre ss ; and in
E ngland

,
for othe r purpose s

,
the action be came obsole te . It cont in

ued
,
howeve r

,
to be use d in Ire land and in most of the Uni te d State s,

for the gene ral purpose of recove ring any goods wrongful ly taken by
the de fendant .
T he re was al so anothe r action of a s imi lar characte r, o r rathe r a

spe cie s of the same action
,
cal led the Wri t D e H omine R eplegiando,

which i s thus de scribed by Blackstone
“ The Wri t D e H omine R eplegiando l ie s to replevin a man out of

prison or out of the custody of any private pe rson (in the same man
ner that chatte l s taken unde r distre ss may b e replevined
upon giving se curi ty to the she ri ff that the man shal l b e forthcoming
to answe r any charge against h im ; and i t i s said by Mr . J acobs “

that “ i t hath be en adj udged that i t doe s not diffe r from a common
replevin —citing 2 Salk . 3 8 1 .

A nothe r action omitted from the l ist by Mr . Spence i s the Wri t of
Quo Wa r r anto

,
which was in the nature of a Wri t of R ight for the

King against h im who claims
,
or usurps

,
any offi ce , franch ise , or

l ibe rty ’

T he re was also a pecul iar appl ication of the action of T re spass,
cal led the action of E j ectment

,
to which we must re fe r, not only as

inte re sting in itse l f
,
but also as i l l ustrating the use of fictions by the

courts for the purpose of enlarging the remedy and the influence of
equity upon the l aw. T his was use d for the purpose of re cove ring
posse ssion of real e state

,
and in practice ul timate ly supe rsede d al l the

real actions. T he wri t original ly lay only in favor of a tenant who
had be en disposse sse d of land he ld by h im unde r lease

,
and sounded

in damage s only. But afte rwards
,
when the Courts of E qui ty began

to obl ige the e j e ctor to make a specific re sti tution of the l and to the
party immediate ly inj ured

,
the courts o f law al so adopted the same

me thod of doing comple te j ust ice
,
and

,
in the prosecution of the wri t

of e j ectment introduced a spe cie s of remedy not warranted by the
original wri t

,
nor prayed by the de claration (which a re calculated for

damage s only
,
and are si lent as to any re st i tution), viz .

,
a j udgment to

recove r the te rm
,
and the right of posse ssion the re for. T his me thod

se ems to have been se ttled as early as the re ign of E dward IV .

” 1

In orde r to give the benefit of this action to the owne r in fe e , the
fol lowing e xpedient was invented. It be ing against the l aw for a party
out of posse ssion to make a lease or other conveyance , the owne r in

1
3 Corn. 1 46 , et seg.

9 P leading , 1 9 .

3 Shannon u. Shannon, 1 Sch . and L ef. 327.
1 Jacobs , L aw D ict. ,

R eplevin.

1‘
3 Corn. 1 29.

9 L awD ict. , “
H omine R eplegiando.

3 Blackstone , Com. 200 , 20 1 .
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T he first innovation unde r the Statute of We stminste r was to omit this
qual ification

,
and to pe rmi t an action for any mal fe asance

,
such as

slande r
,
l ibe l

,
e tc .

,
though committed without v iolence . T hus

,
in an

action against a shoe ing - smith for laming a horse
,
i n the 46 E dw. III.

,

the obj ection Was taken that the action was in tre spass, and ye t those
words we re omi tted ; but i t was answe red that “

the plaint i ff’s writ
was according to h is case

,

” and the re fore good . T re spass
,
the re fore

,

i n i ts ordinary sense , was no longe r a nece ssary ingredient i n an action
of tre spass on the case the inj urie s wh ich we re the sub je ct o f the se
actions had the gene ral name of torts

,
wrongs

,
o r grievance s. ” 1

The ne xt ste p was to extend (the act ion) to non - feasance
,
or not

doing what the de fendant ought to have done .

”
T o th is much

resistance was made ; but final ly, “ in the 2 1 st of H enry V II.

,
the

j udge s
,
i n the exe rcise of the i r prae torian authori ty

,
he l d that an

action on the case woul d lie as we l l for a non - feasance as for a mal
feasance ; and hence the origin o f the mode rn action o f A ssumpsit,
which is now in constant use .

”
T he original action of tre spass on

the case
,
i t wi l l b e obse rved

,
i s ex delicto

,
but the action of A ssumpsit

though historical ly so cl assed
,
i s i n fact gene ral ly ex contr actu. It is

now
,
howeve r

,
gene ral ly conside re d as a dist inct action from tre spass

on the case . T his action
,
as u l t imate ly deve loped

,
would lie fo r al l

wrongs for wh ich the re was no othe r pecul iar action apply ing, and
thus the principle s of equity we re to a l arge extent incorporated into
the l aw . H ence

,
i t was cal led the E qui table A ction .

”

T he re i s al so anothe r specie s of the action on the case , which is now.

conside red as a distinct action
,
name ly

,
tr over and conver sion. T his

action was
,
i n i ts origin

,
an action of trespass on the case for re cove ry

of damage s against such pe rson as had found anothe r’s goods, and
re fused to de l ive r them on demand, but conve rted them to i ts own
use .

”
The al legations of the declaration we re

,
that the plaintiff on a

day named was “ lawful ly posse ssed as of h is own prope rty of c e r
tain goods

,
e tc . ; that he afte rward casual ly lost them out of his pos

se ssion and that the de fendant “ found them and re fused on

demand to rede l ive r them
,
and “ conve rte d them to h i s own use .

‘

T he al legations of the loss and finding of the goods ar e conside red
immate rial ; and the de fendant i s not pe rmitted to deny them

,
the

actual issue s in the case be ing me re ly the plainti ff’s t i tle , and the con
ve rsion by the de fendant.
Of the actions enume rated, al l the real and mixed actions (accord

ing to the classification of the E ngl ish l awye rs) , with the e xception of
the Wri ts of Dowe r and Quar e Impedit, be came obsole te , and we re
final ly abol ished by the Statute 3 and 4 of Wi l l i am IV .,

c . 2 7, sec . 36.

T he Wri t of Quar e Impedit has neve r be en in use i n Ame rica since the
R evolution

,
and the Wri t of Dowe r has been supe rseded entire ly by

the proceeding in equity for assignment of dowe r.
T he Wri t De H omine R eplegiando also was entire ly supe rseded by the

more e fficacious Wri t of H abeas Corpus. T he action of Covenant has
also in e ffect been rende red obsole te unde r the re formed practice

,
by

the abol ishment o f the dist inction be tween sealed and unsealed instru
ments

,
by which i t has become merged in the action of assumpsi t ;

and this, inde ed, i s also the case with re fe rence to the action of Debt.
T he remaining actions continue to exist, and, adopting the true dis
1 Spence , E q . Jur . 242 .

9 Id. 242 .

3
3 Blackstone , Com. 1 52 , 1 53 .

4 Stephens on P leading , pp. 40 , 4 1 .
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t inction be twe en actions in r em and actions in per sonam may b e
c lassed as fol lows
A ctions in r em : E j ectment

,
De tinue

,
and R eplevin (both of the

latte r In our system embraced unde r the denomination of actions to
re cove r pe rsonal prope r ty), H aOeas Corpus and Quo Wa r r anto

A ctions in per sonam . A ssumpsit, T re spass, Slande r, L ibe l , and al l
othe r actions coming unde r the denomination of T re spass on the case

,

and T rove r and Conve rsion.

3 . Of tlze Common- L aw D octr ine of R eal E sta te.

T he l aw of real prope rty, as i t exists at the pre sent day, 1 5 almost
ent ire ly rational In its characte r

,
consisting mainly In the appl ication

to the subj ect of the principle s of contract. T he re Is no intrinsi c diffi
cul ty in the acqu isi tion of real e state and i t ne eds

,
as we have

obse rved
,
but a compe tent hand to reduce the l aw to the same sim

plicity that characte rize s the l aw of pe rsonal prope rty, and the R oman
law of property

,
both real and pe rsonal . It has

,
howeve r

,
re ached this

condit ion only afte r a tortuous and difficul t deve lopment from an arti
ficial and te chnical system e stabl ished in a rude age ; and i ts h istory
is that of a long and arduous struggle of e ight hundre d years’ dura
t ion

,
eve ry step of which has been bitterly conte sted

,
but by which i t

has been brought substantial ly into a rational state . It st i l l re tains
the scars of the conflict In the te chnical forms In which the legal part
of the doctrine ls expre ssed ; and the se have to b e maste red In orde r
to learn that the heart of the Common L aw (as the old l awye rs used
to fear) has in fact be en e aten out by equity

,
and that eve ry pe cul iar

rule and principle of the system has thus
,
or by expre ss statutory en

actment
,
ceased to be a l iv ing principle of the law.

The burden is thus imposed upon us of learning the l aw of real
e state through its h istory

,
and of thus arriv ing by a difficul t path at a

knowledge of i t
,
which

,
we re i t we l l expre ssed

,
might be readily

attained with a tenth of the labor.
Unde r the old Saxon law

,
l ands we re general ly he l d in absolute

owne rship
,
or by what 15 cal le d allodial t i t le (equivalent to the dam n

ium dir ectum of the R oman L aw), and could be transfe rred by the
owne rs at pleasure

,
e i the r w ith or without writing

,
and with or with

out formal de l ive ry of posse ssion . T hey coul d also b e disposed of by
wi l l

,
and e state s in them could b e cre ated to commence in futur o

,
as

we l l as in pr cesenti. In fine
,
the l aw of re al e state was th en ve ry much

as i t is now
,
with the exception that now the transfe r must b e in writ

ing. Upon the Conque st
,
howeve r

,
al l th is was changed . N early al l

the l ands in the kingdom we re se i zed by the Conque ror, and by him
granted

"

to hi s fo l lowe rs to be he l d by feudal tenure and even those
l ands which we re le ft to the native E ngl ish were conve rted into feuds

,

and the al lodial ti t le s of the owne rs into feudal tenure s. T hus al l the
lands in E ngland came to be he l d by feudal tenure of the King

,
and

subj ect to the then existing principle s of the fe udal law ; according
to which the t i tle or owne rship of the land (the dominium dir ectum)
remained In the King

,
and the tenant had a me re right of use r (domin

ium utile), subj e ct to the pe rformance of feudal se rvices to the lord,
and to forfe i ture for fai lure to pe rform them .

T he grante e s
,
or tenants of the King, in turn made simi lar grants

to othe rs
,
and they again to othe rs ; and “ thus every fre eholde r o f
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lands became the pe rmanent feudatory of some supe rior lord, ascend
ing in regul ar gradations to the head of the State—e ach

,
i n addition

,

be ing bound by oath of al legiance to the King, to which his dutie s to
h is immediate lord we re made to bend .

” 1 But by the Statute of Quia
E mptor es, passe d e arly in the re ign of E dward I .

,
and the subsequent

Statute D e R egia P r a r ogativa , subinfe udations we re forbidden, and i t
was provided that in the case of al l conveyance s, the grante e should
hold immediate ly o f the King.

A ccording to the original princip le s of the feudal l aw
,
l ands we re

inal ienable by the tenant wi thout the consent of the l ord ; and to
secure the rights of the l ord in th is re spe ct, as we l l as for the sake of
notorie ty in the transfe r

,
l ands cou ld only b e conveyed by fe offment

which is defined by Blackstone to b e “ the gift of any corpore al he red
itament (or l and) to anothe r

” 9 and of which the formal de l ive ry of
posse ssion

,
or

,
as i t was te rmed

,

“ l ive ry of se i sin was an e ssential
part and though

,
unde r the re laxed form of the feudal system as i t

existed at the time of the Conque st, feuds had be come al ienable with
out the consent of the lord

,
the ru le that

'

lands could be conveyed
only by feoffment with l ive ry of se isi n was sti l l i n force , and became a

fundamental princip le of the E ngl ish l aw . From this ru le i t fol lowed
that lands could no t b e disposed of by wi l l ,

”
and also that a fre ehol d

e state (i. e.
,
an e state for l i fe

,
or in fe e) could not b e created to com

mence in futur o.

‘

T he l atte r ru le was, howeve r, to some e xtent e vaded or re l axed by
the invention of the doctrine of r ema inder s. A ccording to th is al l pos
sible inte re sts in land from any given t ime to the end of the world
were regarde d as consti tuting one e state

,
of which al l le sse r e state s or

inte re sts that might be cre ated formed parts and i t was he l d that
,
i f

an immediate e state for a l imited pe riod was granted with l ive ry of
se i sin

,
othe r e states

,
to commence in futur o (cal led remainde rs) might

at the same t ime b e cre ated wi thout furthe r l ive ry. T he immediate
estate thus create d was cal led “ the parti cular e state

,
as be ing but a

smal l part or pa r ticula of the inhe ri tance ; the re sidue or r emainder
of which i s granted ove r to anothe r. “ It was not ne ce ssary to the
val idi ty of a remainde r that the part i cu lar e state should b e a fre ehold ;
but

,
i f a leasehold

,
l ive ry of se i s in was ne ce ssary to support the r e

mainder
,
though not othe rwise requ ired . By this me thod, i t was he l d,

the ru le forbidding the creation of e state s in futur o was sati sfied, b e
cause i t was conside red that the l ive ry of se i sin to the tenant of the
particular e state

,
whe the r leasehold or freehold

,
was not to h imse l f

alone
,
but to al l partie s in inte re st and that the reby the whole e state

passed out of the grantor, and became simul taneously ve sted in the
tenant of the particular e state

,
and the remainde r-men de signated in

the grant .‘
By th is me thod the r igidne ss of the old law was somewhat re l axed .

But othe rwise the ru le that lands could only b e conveyed by feoffment
with l ive ry of se i sin

,
and the re sulting rule s that lands could not b e dis

posed of by wi l l
,
and that e state s, othe rwise than as above stated. cou ld

not b e create d to commence infuturo, remained unaffected ; as did also
the ru le most frequently appl ied to cases of violation of al legiance,
that e state s were forfe i table for non-

performance of feudal duties.
1
1 Spence , E q. Jur . 92 , 93 .

9 2 Corn. 299 .

9 1 Spence , E q. Jur . 1 36.

4 2 Blackstone , Com. 1 65, 1 66.
2 Blackstone , Com. 1 65.

9 Id. ; 1 Spence , E q. Jur. 1 56.
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T he latte r ru le re sulted from the te rms of the original grants
,
and

was the re fore but an appl ication of the principle s of contract which
then as now appl ied gene ral ly to the subj ect

,
except whe re re stricted

by some rule l imi ting the ir appl ication. But the pecul iar rule s of the
Common L aw to which we have re fe rred al l grew out of the r estric
tion upon the right of al ienation imposed by the rule that lands could
not be conveyed othe rwise than by feoffment wi th l ive ry of se i sin .

A nd out of the se ru le s again grew the nece ssi ty for the inte rposition
of equity to counte ract the i r e ffe ct. T he l aw was afte rward pro
foundly modified by the Statute of U se s, passed in the re ign of H enry
V III .

,
the e ffe ct of which was to introduce into and make part of the

l aw the principle s the re tofore deve loped in equity but th is can only
b e explained when we come to treat of the l atte r subj ect .
A nothe r pecul iarity of the Common L aw was that the courts unde r

took to give to ce rtain words
,
whe reve r they occurre d in a deed or

wi l l
,
or othe r instrument

,
a fixed and unvarying meaning

,
according to

which the instrument was to be inte rpre ted, without regard to the real
intention of the partie s . T his me thod of construction gave rise to
nume rous and voluminous rule s

,
which of late years have be come

practi cal ly obsole te by the appl ication of the simple princip le that the
intention must always govern.

’

CH A P T E R III.

H ISTOR ICA L D E VE L OPME NT OF E QUITY.

1 . Of E quitable A ctions.

H E jurisdiction of courts of equi ty
,
or

,
as i t may be more

briefly cal led, the j urisdiction of equi ty, i s divided into two
branches, viz

( 1 ) Jurisdiction to enforce legal r ights, or rights re cognize d by the

courts of l aw ; and
(2 ) Jurisdiction to enforce equi table rights, or rights not re cogni ze d

at l aw, but in equity only.

T he forme r j urisdiction was exe rcised in cases whe re , though the
1 The most remarkable instance of this technical me thod was the famous rule in

Shelly
’

s case , according to wh ich , whe re an e state was limited to a man for life , with
remainder to his he irs ,” or the he irs of his body,” the word he irs ”

was construed

to be a word of limitation, and not of pur clzase or , in other words , the grantee took
the fee - simple e state , and the he irs nothing . The amount of learning that has been
expended on this rule is enormous , and, though long since abrogated, the rule still
continues to be a bugbear to the student. Out of a disregard of it, by L ordMansfield,

in the famous case of P e rr in u. Blake—whe re it was clearly in conflict with the mani
fest intention of the testator—gr ew one of the bitte rest and most protracted contro

ve rsies that have ever agitated the profession . Se e the discuss ion o f the rule by
Chancellor Kent , 4 Com. pp. 2 1 4

—233 and his pathetic lament (in the note to the

last page) , ove r the abolition of the rule , from which we extract the following
The juridical scholar , on whom his gre at master , Coke , has be stowed some por

tion of the gladsome light of jurisprudence ,
’
will scarcely be able to withhold an

involuntary sigh as he casts a re trospective glance ove r the piles of learning devoted
to destruction by an edict as sweeping and unrelenting as the torch of Omar .

"
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r ight was recognized
,
the re was e i the r no remedy at l aw,

or the remedy
was insufficient . T hus in the case of a lost bond

'

- upon which
, on

account of a technical rule
,
which required pr ofer t of the bond, an

action could not be maintained at l aw—re l ie f could b e had by appli
cation to the Chance l lor. So also in the case of the action of e j ect
ment—which, as he re tofore explained

,
was original ly me re ly an action

for tre spass on land
,
and not for the recove ry of the possession—the

party prevai l ing, having establ ished his right at l aw, could re sort to
the Court of Chance ry to have the possession of the premise s re stored
to him ; though this equitable remedy has long since become obsole te
by re ason of the same re l ie f be ing given by the courts of law.

An instance of the inadequacy of the legal remedy, and the couse
quent assumption of j urisdi ct ion by equity, i s pre sented by the action
at law for account

,
and also the action for parti tion of l and ; both of

which
,
on account of the i r inconvenience , have been supe rseded by

the corresponding equitable actions.
T his branch of equ ity j urisdi ct ion was formerly ve ry extensive , and

of great importance ; but i ts importance has, in some degre e , been
diminished by the conso l idation of the courts of l aw and equ ity which
has taken place in E ngland

,
and gene ral ly in th is country, and by the

re formed system of ple ading now gene ral ly prevai l ing. A s the law

now stands with us
,
and in most o f the State s

,
one court administe rs

both l aw and equi ty
,
and the rule s of pleading are the same for both

classe s of case s and
,
hence

,
the re has in fact be en an entire consol i

dation of th is branch of equity j urisprudence with the l aw ; with
re fe rence to which i t i s important to obse rve that, whe rever a conflict
forme rly existed be twe en law and equity

,
the ru le s of the l atte r have

enti re ly supe rseded the corre sponding rule s of the l aw.

It may be said
,
the re fore

,
that this branch of equity jurisprudence

has become part of the l aw
,
and no longe r e xists as part of an inde

pendent system ; though for the present, owing to the condition of our
text - books and treatise s

,
the two systems have to a l arge e xtent to be

studied independently. Wi th the improvement of our text - books, this
wil l cease to be the case .

‘

2 . Of E quitable R ig/its, and H er ein F ir st of Uses and Trusts
,
P r ior

to tice Statute of Uses.

Wi th regard to equitable rights, the most extensive and important
are those known as equitable e state s

,
and of these e special ly trusts

,
or

equitable estate s in land ; to which, in orde r to i l l ustrate the nature of
E quity

,
i t wil l b e sufficient for us to re fe r.

The j urisdiction of the Chance l lor ove r trusts
,
l ike al l othe r b ranche s

of equitable j uri sdiction
,
grew out of the inadequacy of the law for

the purpose s of j ustice, and the consequent nece ssity for the interpo
sition of equity in orde r to prevent inj ustice .

In a forme r chapte r
,
I explained such of the principles of the old

common law as it may be necessary to unde rstand In conne ction with
the subj e cts of use s and trusts ; of which the principal to be noted
are the rule s forbidding the disposit ion of lands by wi l l

,
or the crea

tion of e state s to commence in futur o
,
and the principle that e states

1 The se remarks , however , are to be qualified by the observation that, in the Fed
e ralcourts , the two systems are still kept separate ,

and as long as this continues to be
the case , a knowledge of the two systems will continue to be necessary to the lawyer .
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we re forfe i table for non - performance of feudal duties
,
and e special ly

for v iolations of al legiance . T o the se must b e added the l ate r pro
v isions of the Statute s of Mortmain, by which conveyance s to ecclesi
a stical or othe r corporations we re forbidden. For to these ru l e s of the
l aw

,
or rathe r to the motive of evading them

,
use s and trusts owed

the i r origin.

T he te rms use and tr ust are some time s used as synonymous
,
and

some time s dist inguished. A ccording to the l atte r usage—which i s to
b e pre ferred—use s are a species of trust

,
and the l atte r te rm must

,

the re fore
,
first b e defined .

A trust i s said to arise whe re a conveyance of l and i s made e i the r i n
trust that the grantee wil l s imply hold the t itle for the use and benefit
o f the grantor, or such pe rson or pe rsons as may b e designated in the
conveyance

,
pe rmi tt ing the beneficiary

,
o r

,
as he i s cal led

,
the cestui

que trust, to have the posse ssion and exclusive use
,
or

,
i n othe r words

,

the beneficial owne rship of the land, or in trust that the grante e wil l
hold and use the land for the purpose s de signated by the grantor .
T rusts of the forme r class

,
in which the truste e i s charged with no

active duty
,
but me re ly holds the legal t i tle for the benefit of anothe r

,

without any contro l ove r the land
,
are cal led passive or permanent

trusts
,
and are identical wi th use s ; those of the l atte r, i n which the

trustee i s charged with act ive dut ie s
,
and has the possession and con

trol of the land
,
are cal led active or special trusts.

The introduction of use s, or passive trusts , says Mr . Spence
,

“ i s
gene ral ly and with reason attributed to the cle rgy ; by whom they
we re invented for the purpose of evading the Statute s of Mortmain
and they we re afte rward made use of by the lai ty to enable them to
de feat creditors of the i r e xe cu tions, or for othe r fraudulent purposes.
Uses

,
the re fore

,

”
he adds, had the i r origin i n the design to evade

the provisions of the l aw, and i t woul d seem sole ly for the purpose s
of fraud .

”
T hey we re afte rward

,
howeve r

,
put in practice for le ss

obje ctionable purpose s
,
viz . : to avo id the forfe i ture of prope rty during

the civi l wars which so long devastated E ngland
,
and also to evade

the ru les of the law forbidding the disposition of lands by wi l l, and
the creation of e state s to commence infutur o.

1

A t law uses we re not recogni zed, but we re treated as whol ly void
nor for a long t ime afte r the i r introduction were they re cogniz ed in
e qui ty ; and hence the beneficiary, or cestui gue tr ust, was le ft wholly
without remedy, and the performance of the trust le ft to depend upon
the conscience of the trustee . In the re ign of H enry V .

, howeve r, at
which time the greate r part of the l ands in E ngland was he ld by feof
fee s in trust

,
i t was no longe r possible to l e ave the fulfil lment of trusts

to the me re honor of the trustee , or the coe rcion of the confe ssor ;
and the Chance l lor the re fore was appl ied to , as a j udge for matters of
conscience , and the appl ications we re ente rtained . Instances of such
appl ications in th is re ign we re not nume rous but there we re many In
the re igns of H enry V I . and E dward IV .,

and in the re ign of the lat
te r the

,

j urisdict ion had become firmly e stabl ished .

2

A t first i t seems that the only use s or trusts re cognized by the

Chance l lor we re E xpre ss T rusts, or those created in express te rms
afte rward R esul ting and Constructive U se s or T rusts we re recogn ized
and enforced .

A re sul ting use or trust was he l d to arise In al l case s whe re , from
1 1 Spence , E q. Jur . 440 , 44 1 .

9 Id. 443 . 444
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the facts and circumstance s of the transaction, i t was in fe rre d that it
was not the i ntention to convey a beneficial inte re st . Seve ral cl asses
of the se may b e distingu ished .

(I ) T he first was
,
whe re the re was no inten t expre ssed or capable

of proof
,
and no e ffe ctual conside ration cou ld b e proved or was to be

impl ied
,
the use re sul ted to the feoffor ; though at law,

a deed
,
from

its solemnity, imported a conside ration in i tse l f.
” 1

In such case , in v iew of the gene ral practice of conveying to uses,
a me re conveyance of the legal inte re st no longe r impl ied an intention
to confe r on the donee a beneficial inte re st ; and hence “

the Chance l
lor

,

” says L ord Bacon
,
thought i t more convenient to put the pur

chase r to prove his conside ration, or the purpose of the grant, than the
feoffor and his he i rs to prove the trust

,
and so made the intendment

toward the use , and put the proof upon the purchase r.
(2 ) A s a corol lary, i t was he l d that whe re in the de ed a trust was

indicated
,
but the beneficial inte re st on ly partly dispose d of, the t e

mainde r remained in or re sul ted to the feoffor.
“

(3) Whe re a conveyance was made to one pe rson and the conside ra
tion was paid by anothe r

,
a use was impl ied in favor of the pe rson

from whom the conside ration passed .

‘

Constr uctive use s or trusts re sted upon a diffe ren t principle , and ap
pl ied to case s where i t could not b e pre sumed, e i the r from the l an
guage or the acts of the partie s, or the circumstance s of the case , that
i t was the intention to create a trust

,
but whe re the legal t i tle was ob

tained e i the r by fraud or in such manne r that i t would be fraudulent
for the legal owne r to hol d it .’
In the re ign of H enry V III .

,
howeve r

,
i t was deemed inconvenient

that the legal and the equitable e state i n l ands should b e separate , or,
in othe r words

,
that use s should e xist ; and the re was accordingly

passed a statute for the purpose of abol ishing them by conve rting
equ itable into legal e states.
By the first se ction of that statute i t was enacted that whe re any

pe rson stood se i sed, or at any t ime the reafte r should happen to b e
seised, of l ands to the use , confidence , or trust of any othe r pe rson , i n
eve ry such case the pe rson e ntitled to the use or beneficial inte re st
shou ld stand and be se i sed

,
and be de emed and adjudged in lawful

se i sin, e state , and possession of l ike e state s
,
as they had or should have

i n the use ; or, in othe r words, that the legal t i tle should be ve sted in
him .

“

The e ffe ct of th is statute doe s not seem to have been what was
ant icipated by the legisl ature . Its re sul t was twofol d :
Fi rst—Simply to introduce i nto the common law new and more con

venient me thods of conveyancing than the old me thod of feoffment,
with l ive ry of se isin ; and
Secondly—In equity to change the name of use s to that of trusts.
W i th regard to the conveyance s re fe rre d to

,
i t would b e impossible

to improve upon the e xplanation of them given by Blackstone unde r
the he ad of Conveyance s Ope rating unde r the Statute of Uses.”
The learning upon the subje ct has

,
howeve r

,
in most of the State s be

come obsole te
,
and the subje ct need not the re fore be furthe r dwe l t

upon than to remark that
,
by the deve lopment of the equitable doc

1
1 Spence , E q. Jur. 451 .

9 Id. ib.

9 Id. ib. 1 d. ib.

Id. 452 . 1 d. 462 - 464.
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te rmed
,
an actual

,
trust i s simply one cre ated by the e xpre ssed wil l o f

the partie s
,
or

,
i n othe r words

,
by expre ss contract . H ence the doc

trine of expre ss trusts i s
,
in the main

,
a me re appl ication of the prin

c iples of contract.
Some confusion ari se s with re fe rence to th i s class of trusts, and, in

deed
,
with re fe rence to the classification of trusts gene ral ly

,
from the

misuse of the te rm “ impl ied trust. ” P rope rly speaking
,
thi s te rm

appl ie s only to re sul t ing trusts
,
whe re

,
in absence of proof to the con

t rary, the i ntent ion to create a trust i s imp l ied as a concl usion of l aw,

wi thou t any inquiry as to what the actual intent ion may have been
the case be ing pre cise ly analogous to the impl ied promise pre sumed
in law to e xist whe re an obl igation is shown

,
and also to the case o f

c onstruct ive fraud infe rred conclusive ly from ce rtain facts in the

absence of adve rse proof. In these case s frequently, and indeed gen
oral ly

,
the supposed promise

,
fraud

,
or intention

,
as the case may b e ,

is in fact cre ate d by the l aw or
,
in o the r words

,
i s a me re lega l fi c

t ion . A nd
,
hence

,

“ impl ied or re sul ting trusts are prope rly classed
unde r the head of trusts arising “ by operation of l aw i. e. ,

trusts
c re ate d by the l aw

,
and not by the actual wil l o f the partie s . But the

te rm “ imp l ied trusts is used
,
and we th ink imprope rly

,
by Mr . P e rry

to denote a class of trusts in which the trust is not Spe cifical ly de
c lared

,
but language i s used from which the actual intention to create

s uch a trust i s to b e infe rred.

’

T he same mistake i s made by some wri te rs on contract
,
who class

,

unde r the head of “ impl ied contracts
,
certain contracts i n which al l

the te rms are not ful ly expre ssed, but are l e ft to be gathe red from the

nature of the transaction and the prevai l ing custom of de al ing ; as,
for instance

,
whe re a man orde rs goods from a store , and nothing is

said about the pri ce or whe re a man write s h i s name upon the back
o f a negotiab le instrument. In the forme r case

,
the re i s undoubtedly

an expre ss or actual contract to pay “ for the goods what they are rea

sonably worth and
,
in the l atte r

,
that the t i tle shal l pass to the as

s ignee
,
and that the indorse r wi l l pay the amount . For

,
as he re tofore

e xplained
,
th e assent of the partie s may be expre ssed e i the r by lan

guage or by any othe r sufficient means and
,
as a gene ral ru le , there

c an b e no more sati sfactory sign of the actual i ntention of the parties
than the customary course of deal ing. But

,
according to the true

c onception of the matte r, an impl ied contract i s in fact not a contract
a t al l and the same i s true of an impl ied or re sul ting trust, in which

1 Implied trusts, he says , are those that arise when trusts are not directly or
expressly declared in terms ; but the courts , from the whole transaction and the words

used,
imply or infer that it was the intention of the parties to create a trust. Courts

s eek for the intention of the parties , however informalor obscure the language may
be and if a trust can fairly be implied from the language used as the intention of the

parties , the intention will be exe cuted through the medium of a trust. Thus ,
if a testator make an absolute gift to one pe rson in his will, and accompany the gift
with words expressing a belie f, desire , will,’ ‘

reque st, ’ ‘
willand desire or , if he

will and de clare ,’ wish and request, ’ wish and desire
, entreat. most heartily be

s eech ,

’ ‘
order and direct,’ ‘

author iz e and empower ,
’ ‘

recommend
,

’ ‘
hope ,

’ ‘
do not

doubt, be wellassured,

’
confide , ’ have the fullest confidence ,’ trust and confide ,’

have full assurance and confident hope or , if he make the gift under the firm con

viction,

’

or well knowing or , if he use the expressions , of course the legatee will
give ,

’

or ,
‘
in consideration that the legatee has promised to give” —in the se and sim

ilar cases
, courts will conside r the intention of the testator as manifestly implied,

and
they will carry the intention into e ffect by declar ing the donee , or first taker , to be a

trustee for those whom the donor intended to benefit. (1 P e rry on T rusts ,
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i t i s immate rial whe the r the re b e or b e not an actual intention to
create a trust . What are cal led “ impl ied trusts ” by Mr . P e rry are

,

the re fore , obviously expre ss o r actual trusts, and they are gene ral ly so
regarded ; and they come dire ctly wi th in the defini t ion of

“

e xpre ss
trusts given by Mr . P ome roy as be ing “ those created by the inten
tional act of some party having dominion ove r the property, done
with a view to the creation of a trust . ”

It i s a mooted que stion whe the r
,
at common law

,
use s could be raised

by parol e v idence . T he re se ems to b e no doubt that
,
whe re land was

conveyed by feoffment
,
or fine and recove ry

,
use s cou ld be so proved ;

but whe the r a use could b e raised by parol bargain and sale
,
or “

cov

enant to stand se ised to use s
,

" se ems to be doubtful .“ T he que stion
,

howeve r
,
i s immate rial

,
since the passage of the Statute of Frauds (2 9

Car . II . c . by the seventh se ction of which i t was enacted that al l
de clarations or creations of trusts shal l b e mani fe sted and proved
by some writ ing signed by the party who i s by law to de clare such
trusts

,
or by his last wil l i n writing or e l se they shal l b e utterly

void and of none e ffe ct . But i t was e xpre ssly provided that this
provision should not apply to trusts ari sing or re su l ting by impli
cation or construction of law.

’

It wil l b e obse rved that al l that i s requi red by this statute i s that
the trust should b e manife sted or proved by wri ting, and not that i t
Should be thus create d . H ence

,
i t was he l d that the trust might be

proved by any subsequent writing of the party ; as, for instance , a
le tte r unde r h is hand

,
or by his answe r i n chance ry, or by his affidavi t,

or by a re cital in a bond o r de ed
,
or by a pamph le t wri tten by the

trustee s ; in short, by any wri ting in which the fiduciary re lat ion be
tween the partie s and its te rms can be cle arly read .

‘

T he se provisions of the Statute of Frauds have , in substance , been
adopted in al l the A me rican State s ; but the l anguage of the Ame ri
can statute s gene ral ly di ffe rs upon this point from that of the seventh
section of the statute of Charle s II .

—the forme r gene ral ly providing
that a trust must be cr eated or declar ed by an instrument in wri ting,
s igned by the party and the que stion has arisen whe the r this diffe r
ence of language i s to be construed as giv ing a di ffe rent e ffe ct to the
l aw . Upon th is que st ion Mr . P e rry i s of the opini on , upon the au

thorities ci ted by him
,

“ that “ upon sound reason
,
and upon decided

cases
,
i t would se em that the pecul iar form of words in some of the

statute s of the Ame rican State s has not al te red the gene ral ru le as
e stabl i shed unde r the E ngl i sh statute

,
and that the same evidence

would b e gene ral ly re ce ived
,
i n the U nited S tate s, to e stabl i sh a trust

as in E ngland.

” 9

InMr . P e rry’s work (which I am making my guide i n th is port ion
of my subj ect), a chapte r i s devoted to the discussion of the compe
tency of the partie s to trusts, and as to what prope rty may b e the
subje ct of the trust . T he subj ect

,
howeve r, i s me re ly a branch of

the gene ral l aw of contracts
,
and is disposed of by the principle s

gove rning the compe tency of partie s the re to ; though the chapte r
may be read with profit

,
with a View to perce iving the app l ication of

those princip le s.
1 2 E Jur . 987.

9
1 P e rry on T rusts , 75.

3 Id. 78 .

4 Id, g 82 ,

5 Secs . 80 , 8 1 .

9 In California
, however , the more specific language of the statute would seem to

demand a diflerent construction.
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It must be ob se rved, howeve r, that the real partie s to a trust, i n the
eye s of a court of equity, are only the creators of the trust, and the
cestui gue tr ust, or bene ficiary—the truste e be ing regarded me re ly as
an instrument for the pre se rvation and administration of the rights of
the latte r. H ence , i f the trust i s sufficient i n othe r re spects, i ts va
lidity i s not affe cted by any incompe tency in the truste e ; for i t is a
cardinal ru le of equity that i t wi l l neve r pe rmi t a trust to fai l for the
want of a truste e ; and hence , i f the truste e i s incompe tent, or re fuse s
to qual i fy

,
or abandons h is trust

,
anothe r trustee wi l l be appointed .

’

But
,
as in the case of al l contracts

,
the party to re ce ive a benefit

unde r i t must be clearly defined . T hus
,
a de e d i s absolute ly void i f

the re i s no grante e , or the grante e cannot be asce rtained ; and the
same principle appl ie s to the case of trusts—if the beneficiary

,
or

cestui one tr ust, cannot b e asce rtained
,
the trust i s absolute ly void .

’

T he re i s a se eming e xception to th is rule in the case of chari table
trusts . But this i s not real ly an exception ; for, in al l such case s, the
trust i s in fact in favor of the State

,
which

,
upon rational principle s

,

would se em
,
as a matte r of right

,
to have the absolute control of al l

chari t ie s.
It is al so a gene ral princip le

,
applying to al l contracts

,
that the

te rms must b e defined. A nd th i s principle equal ly appl ie s to trusts
,

wh ich are absolute ly vo id
,
i f the obj ects and purpose s of the trust

c annot be asce rtained .

3 But
,
in the case o f chari tie s

,
i t i s a sufficient

specification of the trust that i t b e for chari table s purpose s gene ral ly
,

eo nomine. T he ve ry te rm “ charity
,

” or chari table purpose s
,

” must
howeve r be used, or the particular obj e ct and purpose s of the charity
must b e spe cified ; and in the l atte r case

,
the specific purpose desig

nated must b e one regarded by the courts as charitable . And
,
i n

gene ral
,

“ since the Statute of E l i zabe th no beque sts are deemed
wi th in the authori ty of Chance ry

,
and capable of be ing e stabl ished

and regulate d the reby
,
e xcept beque sts for those purpose s which that

statute enume rate s as chari table , or which by analogy are de emed
with in i ts Spiri t and or unle ss the trust i s for “ pur
pose s, of charity in gene ral . H ence

,
a beque st to the Bishop of Dur

ham
,
to d ispose of the same to such obj e cts of benevolence and lib

e rality as the b ishop, i n h is discre t ion, shal l most approve of,
” and

many simi lar trusts have be en he l d to b e void .

“

R E SUL T IN G T R UST S—A s we have e xplaine d
,
re sul ti ng uses we re of

three kinds, viz
(1 ) Whe re a conveyance was made of l and or othe r prope rty with

out any consi de ration or any distinct use or trust stated, a use re sul ted
in favor of the grantor.
(2) Whe re the conveyance e xpresse d a trust

,
but no intention ap

peared to give the grante e a beneficial in te re st
,
or the trust fai led

,
a

use re sul te d to the grantor as to the portion of the e state not dis
posed of.
(3) Whe re , on the purchase of land, the purchase -money was paid

by one
,
and the conveyance taken in the name of anothe r, a use t e

sulted i n favor of the party paying the purchase -money .

T his classification was forme rly appl ied to trusts
,
and i t was sup

posed that
,
for e ach of the classe s of resul t ing use s above enume rated,

the re was a corre sponding class of re sul ting trusts. But i t i s at least
1
1 P erry on T rusts , 38.

9 Id
,

83 .

9 Id. 83 .

4 2 Story, E q. Jur . 1 1 1 5.
5 Id. g 1 1 56 et seg.
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doubtful whe the r, since the statute , the re are any re sul ting trusts cor
re sponding to re sul ting use s of the first class .
It i s, indeed, said by Judge Story that, whe re a conveyance i s made

Wi thout conside ration and no trust i s de clared
,
a trust w il l re sul t to

the grantor ; ’ and the same view is taken by Mr . Cru ise ’
and othe r

wri te rs
,
and i t was forme rly so he l d in this S tate ’

(Cali fornia) . But it
i s

,
with reason, doubted by Mr . Spence whe the r this v iew can b e sus

taine d
,

‘ and i t was inde ed expre ssly repudiated by L ord H ardwicke in
L loyd v. Spi l le t,

’ and in e ffe ct in Young v. P e achy .

“

T his view of the case i s fo l lowed gene ral ly by the l ate r authori tie s
,

’

and
,
on principle , would se em to be corre ct . For

,
as i t wil l b e remem

be red, the ru le that, in case of a voluntary conveyance , a use would
re sul t, arose from the fact

,
existing at the pe riod when the doctrine

arose
,
that conveyance s to secre t use s we re so common that a simple

conveyance of the legal inte re st no longe r impl ied an intention to
confe r on the done e a beneficial inte re st

,

” 9 for
,
in point of fact

,
at that.

t ime the greate r par t of the lands in E ngland we re he ld by feoffe es
in trust . ” 9 But th is state of facts no longe r exists ; for now, in the im
mense majori ty of case s

,
conveyance s

,
whe the r voluntary or o the r

wise
,
are made with the actual intention of conveying both the equi

table and the legal t itle ; and hence i t would seem,
upon a famil iar

maxim
,
that the rule should cease with the re ason that gave rise to i t.

For the natural pre sumption arising with re fe rence to a mode rn con

veyance must always b e that a benefit to the grante e was intended
and i t is no longe r re asonable that the grantee shou ld be put to proof
upon this po int .
It fol lows that the re cannot

,
in such case s

,
b e a r esulting or implied

trust for ex vi termini
,
such a trust cannot b e raised by parol evidence

of an actual e xtent—the rule be ing that
,
whi le parol e vi dence i s ad

missible to rebut the pre sumption of a trust, and also to me e t the
evidence i n rebuttal, i t cannot b e admitted to raise a pre sumption in
the first p lace .

’0

It doe s not fo l low
,
howeve r

,
that no trust o f any k ind can b e

proven. On the contrary
,
i t i s we l l se ttled that paro l evidence i s ad

missible to show that the de ed was in fact made in trust, and was not
1
1 E q . Jur . 1 1 97 , 1 1 98.

9 Dig . tit. 1 2 , ch . 1 , 51 , 52 .

9 R uss v. Meb ius
,
1 6 Cal. 350 .

1 2 E q. Jur . 1 98 , 1 99.

5 2 A tk . 1 50 .

11 Id. 257. I am bound by the statute of frauds and per jury , says the Chan

cellor in the forme r case , to construe nothing a re sulting trust, but what are there

called trusts by operation o f law and what are those Why, fi r st
,
when an e state is

purchased in the name of one pe rson, but the money or conside ration is g iven by
another ; or , secondly , whe re a trust is declared only as to part, and nothing said as to

the rest, what remains undisposed of results to the he ir - at- law. I do not know,

in any othe r instance be sides these two , where this court have declared re sulting trusts

by operation of law ,
unless in cases of fraud, and whe re transactions have been carr ied

on mala fide .

"

It will be observed he re that, in the case c ited, the re was in fact a nominal consid
cration recited in the de ed, which seems to have be en regarded by the Chancellor as

immate r ial and, accordingly, upon the author ity of this case ,
Mr Spence lays it down

that :
“
A merely nominal cons ide ration in the Cour t o f Chance ry is treated

as no conside ration”

(2 E q . Jur . 200)—a rule in conflict with what is said upon the

subje ct by the Court in R uss v . Meb ius , and in the passage from Judge Story , cited

by the Court but which , neve r thele ss , se ems to be obviously corre ct.

2 Pom. , E q. Jur . 5 1 035 1 P erry on T rusts , g 1 25 4 Kent, Com . 30 6 2 Fonb .

on E q . 1 1 6.

9
1 Spence , E q. Jur . 451 .

9 1 d. 443 .

1°
1 Spence , E q . Jur . 568 , 569 .
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i ntended to convey any beneficial inte re st . “ If the re are circum
stance s

,
says Mr . Spence , “ from which i t can be made out in proof

that i t would b e a fraud in the grante e to re tain the prope rty as hi s
own

,
paro l evidence may b e given of such ci rcumstance to prove that

the transaction was subj e ct to a A nd i t was so expre ssly he l d
i n Young v. P e achy

,
cited supr a . A nd othe r authorit ie s upon the

same point wil l be ci ted when we come to tre at of constructive trusts.
But such a trust i s manife stly no t a r esulting ,

but a constr uctive trust .
Whe reve r a trust is expre ssed in the deed as to part of the e state

,

the re sidue of the use re sul ts to the grantor.” A nd the same princi
ple appl ie s whe re prope rty is conveye d by wi l l or a deed, upon some
trust which fai l s

,
in whole or in part

,
e i the r because the trust i s unlaw

ful or not sufficiently defini te
,
or whe re i ts purpose s have be en ful

fi l led . In al l such case s a trust
,
e i the r with re fe rence to the whole

prope rty
,
or to the r esiduum

,
as the case may be , re sul ts in favor o f

the grantor
,
or his he irs or othe r repre sentative s and the same rule

a ppl ie s whe re the prope rty given by wil l or deed is stated to be on
trust, but no trust is declared, or upon a trust the re afte r to be de
c lared

, but no such de claration is made .

’

A ll of the se case s come unde r the same principle , viz .
,
that “ i f

upon the de ed the re are any circumstance s tending to Show that a
trust was intended

,
then the onus of proof i s on the or

,
i n

othe r words
,
the pre sumption is that no beneficial inte re st to h im is

intended
,
and a trust as to al l the beneficial in te re sts not e xhausted

by the express trust re sul ts to the grantor.
Wi th regard to the second class of re sul ting trusts

,
the princip les

applying to them are so s imple i n the i r nature
,
and so famil iar

,
as to

r ende r e xtended discussion unne ce ssary. T he case s ci ted in the notes
wi l l su fficiently i l lustrate the subj e ct

,
i n al l of which

,
i t wi l l be ob

s e rved, the purchase - money was
,
i n fact

,
actual ly paid ove r by the

g rante e , but he paid it on account of the othe r party
,
who the reby

became h is debtor for the amount paid ; or, i n othe r words, the money
was paid by the grante e in pursuance of a loan to the othe r party . In

a ll such case s, i t i s he l d that the money paid i s in fact the money of
the beneficiary

,
and that a trust re sul ted .

T he doctrine of re sul ting trusts i s founded upon the pre sumption
impl ied by law

,
unde r the ci rcumstance s stated

,
that a trust was in

tended . T h is is a strictly legal pre sumption
,
but not a conclusive

o ne . It may in al l case s be rebutted
,
and parol evidence i s admissible

for the purpose .

“
E vidence i s also admissible to me e t the rebuttal

e vidence , but not, as I have al ready said , e i the r to raise or to forti fy
the pre sumption in the first place . T he rule i s thus e xpre ssed by
Mr . Spence .

“ E vidence cannot be offe red to forti fy a pre sumption in any case
,

e xcepting in orde r to sustain it against the e ffe cts of evidence given
for the purpose of de feating i t ; for to admi t i t simply In support is
unnece ssary and hazardous

,
as affecting the ru le of the court .

1 Id. 1 99 , citing H utch ins v . L ee ,
1 A tk . 447 .

9
2 Story, .E q Jur . 1 1 99 ; 2 Pom. , .E q Jur . g 1 084 ; Schle ssinger v. Mallard,

70 Cal. 3 26.

3
2 Pom. , E q . Jur . 1 032 ,

2 Story, E q . Jur . 1 200 .

‘1
2 Spence , E q . Jur . 1 99 .

5 H ellman v . Me ssme r , 77 Cal. 1 66 ; H idden v. Jordan, 2 1 id. 98 ,
Millard v.

H athaway, 2 7 id. 1 40 .

9
2 Story, E q . Jur . 1 1 99 . n.

1
1 E q . Jur . 569.
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CON STR UCT IVE T R UST S—Constr uctive tr usts and implied tr usts ar e

frequent ly confounded or classed toge the r ; but the latte r te rm,
ao

cording to the be tte r usage
,
i s confined to r esulting trusts, which re st

upon the pre sumed or impl ied intent ion of the partie s. A constructive
trust

,
as distinguished both from e xpress and from impl ied or re sul t

ing trusts
,
may b e define d to b e a trust which i s rai sed by construction

of equity in orde r to satisfy the d emands of j ustice
,
without re fe rence

to any pre sumabl e intention of the parties .
’
T he case s wh ich range

themse lve s unde r this division are those in which the legal t itle has
not be en conveyed to the party in whom i t is ve sted by way of

t rust
,
but has been acquired or is re tained against conscience and

equity .

” 2

Such trusts “ arise not only where prope rty has been acqu i red by
fraud and imprope r means

,
but also whe re i t has been fairly and prop

e rly acquired, but i t is contrary to some principle of equi ty that it
should be re tained by the party in whom i t is ve sted—at least for his
own benefit. ”
Upon this point Mr . P ome roy, in hi s valuable work on equity, seems

to me to have fal len into a se rious e rror. A ccording to his v iew
,
al l

instance s of constructive trusts, prope rly so cal led, may b e re fe rred to
what equity denominate s fraud

,
e i the r actual or constructive , as an

e ssential e lement
,
and as the i r final source .

”

It i s manife st
,
howeve r

,
from the defini t ions cited, al l o f wh ich

ar e from eminent authori tie s
,
as we l l as from the authoritie s gen

e rally, that this v iew cannot b e sustained ; and, accordingly, the
most approved write rs upon the subj ect not only recognize th is
fact

,
but div ide trusts of th is characte r into those which arise

from fraud and those which are raised by courts of equity upon
othe r principle s . ’

1 Smith ,
Manual of E q . 1 66 ; 2 Story, E q. Jur . 1 1 95, 1 254.

9
2 Spence , E q . Jur . 3 .

3 1 Id. 51 1 . Or . as it is expressed by Mr . H ill, in his work on T rustees (p.

Wherever the circumstances of a transaction are such that the pe rson who takes the
legal e state in property cannot also enjoy the bene ficial intere st without necessarily
violating some e stablished principle of equity, the Court will immediately raise a con

structive trust , and fasten it upon the conscience of the legal owne r , so as to convert

him into a trustee for the parties who in equity are entitled to the beneficialenjoyment.
”

4
2 E q . Jur . 5 1 044 .

0

5 Thus we find, inMr . P e rry
’

s work upon the subject the followmg divis

ion of constructive trusts , viz . :

I ) T rusts that ar ise from actual fraud practiced by one man upon another .

(2) T rusts that ar ise from constructive fraud.

(3) T rusts that ar ise from some equitable principle independent of the existence

of any fraud as , whe re an estate has been purchased and the conside ration money
paid,

but a deed has not been taken, equity will raise a trust by a construction for the

purchaser .

”

A nd again he says , 23 1

It frequently happens that Courts of E quity construe a trust to arise from the

contracts and dealings of partie s , although the trust is not within the ir contemplation,

and the re is no fraud,
actual or constructive . Thus , if partie s enter into a

valid contract for the sale and conveyance of lands a Court of E quity looks
upon that as already done which was agreed to be done from the date of the contract

it looks upon the beneficial inte re st as in the vende e , and the legal title only In the

vendor . By construction, the vendor holds the legal title in trust for the vendee .

The same classification is adopted by Mr . H ill, who divide s this class o f trustsinto trusts arising from actual fraud
,
and trusts ar ising by equitable construction,

in

the absence of fraud
”

(p. and
,
to illustrate he give s , as an instance of a con

structive trust , the case of vendor and vende e ,
which is thus classed also by T iffany

and Bullard in the ir work upon T rusts (p . and by Story
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‘

A ccordingly, we adopt the division of thi s cl ass of trusts usual lygiven
,
V iz

Constructive trusts arising from fraud ; and
T hose raised by equi table construction, i n the absence of fraud.

Wi th regard to fraud
,
it i s importan t to obse rve that equi ty wi l l not

only inte rpose to set aside a de ed or othe r instrument procure d by
fraud

,
but wi l l inte rfe re also to prevent a medi tated fraud, or a fraud

ulent use of the instrument .
T his i s an e xtreme ly important principle ; to i l l ustrate it we wil l

suppose the case of a conveyance by A to B upon a parol trust that
the grante e shal l hol d the l and for the benefit o f the grantor. In

s uch case
,
i f the grante e at the t ime he re ce ived the dee d meditate d

a violation of the confidence reposed in h im
,
i t i s obvious that equity

would inte rpose ; for the case would then be simply a case of obtain
ing the legal t i t le by a fal se repre sentation—as i t i s not to b e sup
posed that the grantor would have made the deed had he known that
the party intended to vio l ate the trust.’
But suppose the case that B did not at’ the t ime intend to v io late

his trust
,
but hone stly intended to carry i t into e ffect, and that he

Should subsequently y ie l d to temptation
,
and de te rmine to hold the

prope rty as hi s own . H e re
,
obviously

,
an e xpre ss trust cannot b e

proven on account of the statute of frauds ; nor, as we have shown,
doe s a resul ting trust arise ; nor has the de e d b een obtaine d by fraud ;
yet i t is equal ly obv ious that no sati sfactory dist inction can b e made
be twe e n the two cases ; and that equi ty should inte rpose to prevent
the medi tated fraud

,
as i t woul d to re ctify the fraud already commit

ted. And thi s
,
contrary to an opinion ve ry commonly prevai l ing

,
i s

i n fact the se tt l ed doctrine of the l aw—the case pre sented be ing pre
c isely that of Young v. P eachy

,
and al so that given by Mr . Spence

,
to

which I have re fe rred .

One of the most important i l l ustrations of th is p rincipl e i s that of
a de e d absol ute on its face

,
given upon a paro l unde rstanding that it

should be regarded as se curi ty for a debt only. In such case
,
as has

been frequ ently he l d
,
parol te stimony is admissible to prove the trust ;

and i n one of the se case s “ the princip le s upon which equity acts in
th is cl ass o f case s a re thus forcibly expre ssed .

“ T he doct rine i s both nove l and startl ing wh ich re stricts in matte rs
of fraud its j urisdi ct ion ove r the ope ration of a WI itten instrument to
those case s whe re the fraud has be en committed in i ts creation . If

maintained
,
i t wi l l swe e p away its he re tofore admitted j uri sdiction in

an infini te varie ty of case s o f almost dai ly occurrence , whe re the fraud
al leged consi sts in the use of instruments

,
ente red into upon mutual

confidence of the partie s. Fraud in the i r use i s as much a ground for
the inte rposi t ion of equity as fraud in the i r creation. T he re i s no
d istinction in the p r inciple upon which the j urisdiction i s asse rted in
the two case s. In both the re i s the same abuse of confidence

,
and

from both the same inj ury re sul ts. A nd
,
i n anothe r case , the Court

says, with equal force
To al l ow the de fendants unde r such ci rcumstance s to evade the ir

promise would b e to e nable them to prac t ice a fraud, and to conve rt
a statute de signed to prevent frauds into a shie l d for the i r pro
tec tion.

1
2 P e rry on T rusts , 1 055.

9 P ie r ce v . R obinson
,
1 3 Cal. 1 2 8.

3 Sanford v . Jones , 35 id. 487.
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use i n property ve sted in one pe rson
,
of which the legal t i tle i s ve sted

in anothe r. T he te rm is
,
the re fore

,
equal ly appl icable to constructive ,

or quasi, as to expres s or actual trusts, and i s, pe rhaps, the most appro~

priate te rm by which to designate at once both classe s of r igh ts.

PART III.

OF T H E NA TUR E AND OF TH E ME TH OD AND P R INCI

P L E S OF R IGH T .

CH A P T E R I.

DE FINIT ION OF R IGH T S.

S we have obse rved
,
the re i s impl ied in eve ry righ t the l ibe rty or

power of acting free ly with re fe rence to the subj ect of the
right .

T he terms “ l ibe rty and “ powe r to act are ve ry nearly synony
mous

,
the diffe rence be tween them corresponding pre cise ly to that

be twe en the te rms “ may ” and can
,
and they may

,
the re fore

,
be

used indi ffe rently i n the defini t ion. The l ast te rm
,
howeve r

,
i s more

commonly used to denote not me re ly abi l i ty or powe r to act (facultas
agendi), but contro l or powe r ove r othe rs—a not ion

,
as we shal l see

,

not ne ce ssari ly involved in the i de a of a righ t ; and, on account of
this ambigui ty in the word power , the te rm liber ty i s to b e pre fe rred.

T he te rm “ l ibe rty
,

” in i ts gene ral sense
,
denote s the absence of any

impediment to the pe rformance of that which a man wi l l s to do, and
impl ie s the absence of physical or natural impediments, as we l l as
those which are inte rposed by man . But j urisprudence i s not con
ce rned with impediments of the forme r class

,
but wi th the l atte r only ;

and the te rm “ l ibe rty
,
as used in j urisprudence , the re fore , denotes

me re ly the absence of re straint by othe rs upon the free pe rformance .

of vol i tion .

T his l ibe rty or powe r, howeve r, i s not to be unde rstood as actual
l iberty or powe r for

,
whate ve r theory of rights we adopt, i t i s clear

that a man may be prevented from e xe rcising his r ight without losing
the right i tse l f. T hus

,
for instance

,
a man has a righ t to h is l ibe rty

though unj ustly imprisoned
,
and to his prope rty though unj ustly de

prived of i t ; and, in gene ral , though a man may b e deprived of the
enj oyment of his right by v iolence or othe r inj ustice

,
he cannot be

thus deprived of the right i tse l f, except in the case of the extinction
of the subje ct of the right

,
or of h imse l f. T he l ibe rty or powe r , i n

which a r ight consists i s
,
the re fore

,
to b e unde rstood according to one

theory as legal, and according to the othe r asjur al, l ibe rty or power
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t hat i s to say, according to the forme r a right consists in the l ibe rty
or powe r which i t i s the wil l o f the State a man shal l have

,
or

,
in othe r

words
,
which

,
according to the wil l of the State

,
he ought to have ;

and
,
according to the othe r

,
i n the l ibe rty or powe r which i t is right

f or him to have , or which , according to right, he ought to have .

Inde ed
,
according to the most logical and consistent of the sup

porte rs of the forme r theory, the wi l l o f the State i s i tse l f the para
mount standard of right and wrong ; and the latte r defini t ion wi l l

,

the re fore
,
equal ly apply to both theorie s ; for, upon th is hypothe sis,

whateve r the State wi l l s i s ipso facto right . H ence the issue be twe en
the two the orie s re solve s i tse l f, not into th e que stion of the defini tion
o f rights

,
but into the que stion as to whe the r the wil l of the State i s

in fact the true moral standard .

We may, the re fore , define a right without regard to the the ory
a dopted

,
as the jural or rightfu l l ibe rty, or powe r to act in a par ticu

lar case or class of cases .
T he re i s impl ied in the te rm jural l ibe rty

,
or r ight, a corre spond

ing duty upon othe rs toward the owne r of the r ight—that i s to say,
upon al l othe rs the gene ral negative duty of not inte rfe ring with the
e xe rcise of the righ t ; and, in the case of a right in per sonam,

also a
spe cific duty or obl igation upon some particular pe rson.

’
In e i the r

c ase
,
howeve r

,
the right consi sts in a qual i ty of the owne r

,
name ly

,

h is l ibe rty or powe r to act, and the corre sponding duty upon othe rs i s
a me re consequence of th is qual i ty in the owne r.
In the case of a right inper sonam,

the act wh ich the owne r of the
r ight has the l ibe rty or powe r to pe rform is to compe l the obl igor
e i the r to act or to forbear from acting and the re is

,
the re fore

,
ne ces

s arily impl ied in i t a powe r or contro l ove r the obl igor. H ence
,
cer

tain j urists
,
taking the ir notion from this class of rights

,
define a right

a s consist ing in control or powe r ove r othe rs.
T hus

,
A ustin says “A pe rson has a right

,
when the l aw authori zes

h im
,
to exact an act or forbearance and

,
accordingly

,
he define s a

r ight to be “
the capaci ty or powe r of e xacting from anothe r acts or

f orbearance s. ” 9

A nd to the same e ffe ct i s Amos, who define s a right to b e “ a meas
ure of contro l de legated by the supreme pol i tical authori ty of a state
to pe rsons the reby said to b e ve sted with a right ove r the actions of
othe r pe rsons sa id to b e made the reby l iable to the pe rformance of a
du ty .

”

A nd al so H oll and
,
who define s a right (or, as he cal ls i t, a legal

right) as
“ a capaci ty re siding in one man of control l ing, with the as

:s ent or assistance of the State , the actions o f othe rs and he accord
ingly asse rts that “ that which give s val idi ty to a legal right i s, in
e ve ry caSe

,
the force which is lent to i t by the State .

”

T he most se rious de fect of the se de fini t ions i s that they regard
rights as consisting

,
not in jur al powe r, or powe r which i t is right for

one to have
,
but in legal powe r, or powe r which i t i s the wil l o f the

S tate that he should have , and consequently as me re creature s of
the legislative wi l l . But , independently of th is, i t i s evident that the se
defini t ions are inappl icable to rights in r em for i t i s i rrational to say

1 It is , there fore , as impossible for r ights to conflict as for two bodies to occupy the

same space at the same time . H ence , the absurdity of H obbes’

s notion , that in a state

o f nature allmen have a r ight to allthings , including the persons of the ir ne ighbors.

9 A ustin , Jur . 4 1 0 .

3 Amos , Jur . 79.

1 H olland, Jur . 62 .
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that one ’s right in himse l f
,
or in h is wife

,
or chi ld

,
or prope rty

,
con

sists in contro l or powe r ove r the bi l l ion of people , more or le ss, who
inhabi t the globe . The non- inte rfe rence of o the rs with the exe rcise
of the right i s inde ed e ssent ia l to i ts enj oyment ; but this non- inte rfe r

ence i s secured with regard to the mass of mankind by distance or

othe r physical obstacle s, and would b e more pe rfect i f the re we re no

one in the world to inte rfe re with i t. H ence the se defini tions, how
eve r appropriate to rights inper sonam,

are inadequate as defini tions of
rights in gene ral .
A ccordingly, b oth A ustin and Amos e lsewhe re take a diffe rent

View.

“ L ibe rty
,
or fre edom to de al wi th an e x te rnal sub je ct, says the

forme r
,

“ se ems to b e equivalent to righ t to deal wi th i t. On the

whole
,
r igh t and l ibe rty se em to b e synonymous

,
e i the r me aning

,
first

,

pe rmission on the part of the sove re ign to d ispose of one ’s pe rson or
of any exte rnal sub j ect ; secondly, se curity against othe rs
for the e xe rci se of such l ibe rty.

The gene ric e xpression
,
says Amos

,
which denote s

,
for any

given age or country , the e xact me asure of pe rsonal l ibe rty for e ve ry
man

,
which impl ie s the most favorable condi t ion for the h ighe st pos

s ible de ve lopment of themoral e xistence o f al l
,
is rights.” 9

T he forme r of the se de fini tions i s obj ect ionable in p lacing the l imi t
to the rightful l ibe rty of the individual in the arbitrary wi l l o f the
sove re ign ; and the latte r

,
i n assigning a l imi t al toge the r inde te rmi

nate . Both , howeve r, agre e in regarding right as consist ing in l ibe rty ;
and in th is the re seems to be a unive rsal concurrence of opinion
among j urists ”

H obbe s rightly regarded th is conception of rights as the funda
mental principle of j urisprudence

,
and accordingly adopted i t as the

foundat ion of h is system and to h im
,
the re fore

,
i s due the credit of

pointing out the true me thod o f the science .

‘

1 A ustin, Jur . 367.

9 Sc ience o f L aw, p. 9 1 .

3 Thus , according to H obbe s, nothing is signified by the word r ight ’
other than

that libe rty wh ich every man has to use h is natural faculties according to r ight rea
son or , as he elsewhe re expre sse s it, r ight consiste th in libe r ty to do or forbear .

”

(D e Corpor e P olitico
, 2 ,

1 0
, 5 L eviathan , I ,

To the same e ffect is Puffendorf
“
A s for the term r ight, it imports a power of

acting granted or le ft free by the law. Since a man has the powe r of doing
all such things as can proceed from his natural abilities , except those wh ich are for

bidden by some law
,
r ight. the re fore , in th is sense denote s a liber ty.

”

(Puffendorf ,
I 6 A nd this accords with Cousin

The limit of liberty is in libe rty itself. L ibe rty is to be re spe cted, provided that.

it injure not the libe rty of another . I ought to let you do what you will. but on con

dition that noth ing wh ich you do shall injure my libe r ty. For then, by virtue of my
right of liberty, I should fe elmyself obliged to repress the abe rrations of your will, in
order to prote ct my own and that of others . The r ight of government ex

presse s the r ight of all and of each . It is the r ight of personal de fense transfe rred

into public force to the profit of common liberty. The T rue , the Beautiful, and
the Good,

”
L e ct.

A nd even Blackstone seems to have arr ived at a partial pe rception of this funda
mental truth :

“
T he absolute r ights of man

"

(under wh ich head he include s “
the

r ight of personal secur ity, the right of pe rsonal liberty, and the r ight of pr ivate prop
e rty

’

f) are usually summed up in one gene ral appellation,
and denominated the natu

ral liberty of mankind.

"

(1 Corn.

1 When L e ibnitz , says McIntosh , in the beginning o f the e ighteenth century,
r eviewed the moralwrite rs of modern time s , his penetrating eye saw only two who

we re capable of r educing morals and jur isprudence to a sc ience . So gr eat an enter

pr ise ,’ says he , might have be en exe cuted by the de ep, searching genius of H obbes ,
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The conception is strikingly deve l oped by H e rbert Spence r
,
in h is

“ Social Statics
,

” i n which work he holds that al l rights ar e de rived
from a single first principle , which he call s “

the law of equal fre edom .

T his princip le i s “ that eve ry man may claim the fu l le st l iberty to
exe rci se his facul tie s compatible with the exe rcise of l ike l ibe rty by
e ve ry othe r man or, as he e l sewhe re expresse s i t

,

“
eve ry man has

freedom to do al l that he wil ls, provided that he in fringe s not the
equal fre edom of any othe r man .

” 2
A ccordingly

,
he says : “ R ights

are nothing but artificial d iv isions of the gene ral claim to exe rcise the
facultie s—appl ications o f that general claim to particular case s and
each of them is proved in the same way by showing that the particu
lar exe rcise of the facul tie s re fe rred to is possible without preventing
the l ike e xe rci se of facul tie s by othe r pe rsons .” 3

Mr . Spence r assume s that the only l imi t to the rightful l ibe rty of
the individual i s in the equal l ibe rty of othe rs

,
whi le H obbe s andA us

t in place this l imi t in the wi l l of the gove rnment. In the defini tion I
have given

,
i t wi l l be obse rved

,
ne i the r the one nor the othe r of the se

l imits i s adopted
,
but rights are defined as consi st ing in the aggre

gate simply of the l ibe rty which one oug/ct to bave, or which it is r ig/it
lie s/zould llave, leaving for the future the inve stigation of what i ts pre
cise extent may b e—which is in fact

,
as we shal l see

,
the u ltimate

problem pre sented by j urisprudence .

CH A P T E R II.

DE FINIT ION OF R IGH T S CON T INUE D
,
A ND H E R E IN OF T H E ST A NDA RD

OF R IG H T A ND W R ON G .

S the te rm “ a right include s in i ts signification
,
or connote s

,

the ide a of righ tne ss
,
i t would se em to be ne ce ssary

,
i n orde r

to rende r our defini t ion of rights comple te
,
to define the adjec

t ive right
,

” or the te rm right
,

” as used to denote a qual i ty but to
do this would involve the solut ion of a problem which

,
in the pre sent

state of e th ical science
,
pe rhaps cannot be solved

,
name l y

,
the me ta

physical problem as to the nature of right and duty—a que stion
about which the theorie s o f phi losophe rs wide ly diffe r.
T his problem

,
inde ed

,
toge the r wi th the psychological problem as

to the nature of the facul ty by which men pe rce ive the right
,
and

recognize the duty o f conforming to i t
,
be longs rathe r to thepbiloso

pity of mor ality than to moral i ty i tse l f, the province of wh ich i s c on
fine d to de te rmining the practical problem as to what things are righ t

if he had not se t out from evil pr inc iple s , or by the judgment and learning o f the in

comparable G rotius , if his powe r s had not be en scattered over many subje cts , and his
mind distracted by the car e s o f an agitated life .

’

(D iss . on P rog . of E thical P hi

losophy. )
1 Soc ial Statics , ch . 4 , 3 . 5 Id. ch . 6 , 1 .

3 Id. ch . 1 5. W e know of no othe r work in which the principle of libe r ty, and the
de r ivation of r ights from it, are so str ikingly illustrated as in this . Some startling
conclusions ar e ar r ived at

, but the se r e sult mainly from the assumption that the pr in
ciple o f equal libe r ty constitute s the sole fir st princ iple of r ight. We may ,

the re fore ,

regard the views maintained in the work r e ferr ed to—as the author himself se ems now

to r egard them
—as inadequate , rathe r than incorre ct. (Se e SocialStatics ,

”

preface .)
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and what wrong ; or, i n othe r words, to de te rmining the pre sence or
absence of the qual i ty—a problem which e vidently may b e solved
without defining the nature of the qual i ty, or explaining how we pe r
ce ive i t, and which to some e xtent must be solved be fore the se que s
t ions can e ven be conside red . For in thi s as in o the r branche s of
science

,
the pe rception of the phenomena to be accounted for must

precede the conside ration of the i r nature , and of the manne r in which
they are pe rce ived ; for had not men first pe rce ived right and wrong

,

and fe l t the force of duty, obv iously no que stions eve r could have
risen upon the se points.
It has be e n we l l obse rved , the re fore , that moral i ty and the philoso

phy of moral i ty be ar the same re l ations to each othe r as geome try
and the phi losophy of geome try and that

,
as i t was nece ssary that a

body of geome tric truth should be deve loped be fore the me taphysical
and psychological problems as to the nature of geome tri c truth and of
the facul ty by which i t i s pe rce ived cou ld be conside red, so moral i ty
come s be fore moral ph i l osophy in the . orde r of i nve stigation .

’

H ence i t i s
,
that w hi l e moral phi losophy has furnished a battle

ground for conflicting theorie s since the dawn of ph i losophy
,
the re

has always been
,
at least among civi l iz ed nations, a substantial agre e

ment as to the principle s of moral i ty . T hus
,
no one can contemplate

the crime of murde r without d isapprobation ; or, to re fe r to le ss ex

treme case s
,
the re are none who wil l deny the obl igation of re turning

a deposit
,
or o f compensating for an inj ury

,
or of repaying a loan.

For the se propositions are unive rsal ly admitted, and, inde ed, by com
mon consent furni sh the crucial te st by which al l theorie s of moral
phi losophy are j udged—the partisans of al l striv ing to Show that the i r
re spective theorie s account for the common moral convictions of man
kind .

2

1 Morality ,
and the philosophy of morality , diffe r in the same manner and in the

same degree as geome try and the philosophy of geometry. Of the se two subje cts ,
geome try consists of a se r ie s of positive and definite propor tions , deduced one from
anothe r in succe ssion by rigorous reasoning ,

and all resting upon ce rtain definitions
and self- evident axioms . The philosophy of geome try is quite a different subject ; it
includes such inquiries as the se : Whence is the cogency of geometr icalproof ? What
is the evidence of the axioms and de finitions ? What are the faculties by which we
become aware of the ir truth - and the like . T he two kinds of Speculation have be en
pursued for the most par t by two different classes of persons , the geomete rs and me ta

physicians ; for it has be en far more the occupation of metaphysicians than of geome
ters to discuss such questions as I have stated—the nature of geometr ical proofs , geo
me tr ical axioms , the geometr ical faculty. And if we construct a complete system of

geome try,
it will be almost exactly the same

, whatever may be the views we take on
these metaphysical que stions . It has long appeared to me that the relation
which thus subsists be tween geometry and the philosophy of geometry must subsist
also between morality and the philosophy of morality. If we had a view of morality
in which moralpropositions were deduced from axioms by succe ssive steps of reason
ing , so far as to form a conne cted system of morality, we should then have be fore us
definite problems , if we proceed to inquire what is the nature and evidence of moral
axioms , and what are the faculties by which we know them to be true ? On this
account, it se emed to me that the construction of elements of morality ought to pre

cede any attempt to se ttle the disputed and doubtful questions wh ich are regarded as

belo
)

nging to the philosophy of morality.

”

(Whewell, E lements of Morality,” pref
ace .

9 Thus we find the pr inciple of the obligation to re turn a deposit assumed, without
hesitation, by the little judge in the story of A li Gogia , in the

“
A rabian Nights ;

"

and the youngest heare r to whom the story is related neve r require s to have it ex

plained to him that such was the law. T he obligation to return a deposit faithfully
was , in ve ry e arly time s , holden sacred by the G reeks , as we learn from the story of

Glaucus , who , on consulting the oracle
,
r ece ived this answe r : that

‘

it was cr iminal to
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The jurist, the re fore , i s not conce rned with the conflicting theorie s
o f moral ph i losophy

,
but with moral i ty only

,
and with that onl y so

far as i t treats of rights . It i s
,
the re fore

,
as we have obse rved

,
imma

terial to the val idity of our reasoning what theory we may adopt
on this point

,
provide d only we assume the real i ty of moral distino

tions and the possibi l i ty of pe rce iv ing them ; the forme r of which is
atte sted by the common consciousne ss, and the l atte r by the common
expe rience , of mankind, and both of which are ne ce ssar i ly assumed in
al l theorie s of moral ity, pr0pe 1 ly so cal led . H ence

,
we do not attempt

to define the te rm R ight
,

” in th is conne ction
,
othe rwise than by say

ing that we use i t i n i ts ordinary acceptat ion, as denoting a unive rsal
and apparent ly nece ssary concept ion of the human mind

,
le aving to

the reade r to adopt such defini t ion as he may pre fe r.
But whi le i t is not practicable , at th is t ime , to give a pe rfe ct or

essential definit ion of the te rm,
right

,
in th is conne ction

,
i t i s not im

practicable to de te rmine the common te st or standard of right and
wrong by which men are

,
in fact

,
habi tual ly gove rned

,
or to Show

that this should
,
and must b e

,
accepted as the paramount standard in

al l matte rs of common conce rn.

T hi s problem
,
though susceptible of a comple te solution

,
i s ex

tremely subtle and hard to grasp , and wi l l the re fore require a some
what extended conside ration.

Its solution
,
I think

,
may be given in the three fol lowing propositions :

1 . The practical te st or standard of right and wrong
,
to eve ry man

,

i s his own conscience .

2 . The common moral convictions
,
or concurring conscience s, of

the people , or, in othe r words, positive moral ity, i s the common te st or
standard by which que stions of common conce rn are practical ly to b e
de te rmined .

3 . The ul timate te st or standard is scientific moral i ty, by wh ich the
principle s of positive moral ity are

,
in the main

,
demonstrated to be

true
,
and

,
at the same t ime

,
i ts e rrors and de fects corre cted .

It wi l l b e ne ce ssary
,
the re fore

,
to explain the nature of conscience

,

and of posi tive or practical
,
and of scientific or theore tic moral i ty .

harbor a thought of withholding deposited goods from the owne rs who claimed them .

’

A nd a fine application of the unive rsal law is made by an A rabian poe t contemporary
with Justinian, who remarks that life and wealth are only deposited with us by our

Creator
,
and, like othe r deposits , must, in due time , be re turned.

’

(Jones on Bail
ments , 59 ,

60
, citing H erodotus

,
6
,
62 ; Juv . Sat. 1 3 ,

Moral truths , conside red in themselve s , have no le ss ce rtainty than mathematical

truths . The idea of a deposit be ing given, I ask whe the r the idea of faithfully keep
ing it is not necessarily attached to it, as to the idea o f a triangle is attached the idea

that its three angles are equal to two r ight angle s . You may withhold a deposit, but

in withholding it do not believe that you change the nature of things , nor that you

make it possible for a deposit to become proper ty. T he se two ideas exclude e ach

othe r . You have only a false semblance of prope rty , and all the e ffe cts of passion,
all

the sophisms of inte rest, will not reve rse the essential diffe rence . T his is the reason

why moral truth is so trouble some ; it is because ,
like all truths , it is what it is , and

doe s not bend to any capr ice .

”

(Cousin,
T he T rue , the Beautiful, and the Good,

L ect.

It is one of the most se rious e rrors of the theory of utility, as asse rted by Bentham

and Austin, that it denie s all authority to the common moral convictions of mankind.

A S for the moral sense , says the latte r ,
“
innate practical principle s, conscience ,

they are me rely convenient cloaks for ignorance or s iniste r intere st. ” (1 A ustin, Jur .

The opinion of Burke was wise r—that the world would fall into ruin if the

practice of all moral dutie s and the foundations of socie ty rested upon having the ir
reasons made clear and demonstrative to eve ry individual. ” (Morley

'

s L ife of

Burke
,

”
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T he re is, i n some way, gene rated in eve ry man
,
as i t we re

,
a code of

moral convictions or princip le s
,
by which

,
i n ordinary case s

,
he instan

taneously andwi thout reflection j udge s h is own actions and those of
othe rs to b e r ight or wrong. T he re i s also in eve ry man a facul ty
whe th e r innate or acquired i t i s unne ce ssary he re to inquire—by
which he pe rce ive s the duty or moral ne ce ssi ty of conforming to the
right. T h is pe rception is al so accompanied by ce rtain sent iments—as

,

for instance
,
the sent iment of approbation or disapprobation with re

gard to h is own actions o r those of othe rs
,
and

,
with regard to the

forme r
,
the sentiment of conscious re ct itude or of remorse . T he com

bination of the se moral convictions
,
wi th the facul ty of pe rce iv ing the

duty of conforming to them
,
and the accompanying sentiments

,
to

ge the r consti tute what is cal le d conscience ; the existence of which
,

whateve r controve rsie s the re may b e as to i ts nature
,
cannot b e de

nied . A nd i t i s th i s which const i tute s to eve ry man the pract ical
standard of right

,
or te st of right and wrong

,
by which h is conduct

i s
,
or ought to b e

,
gove rned . Men

,
howeve r

,
acqu ire the i r moral

convictions
,
to a great extent

,
from e ducation and association with

othe rs ; or, in othe r words (as is indicated by the e tymology of the
te rm “ moral i ty ”

and kindred te rms), from custom and habit. H ence
,

eve ry aggregation of people brought toge the r by any princip le of
association—as

,
for instance

,
by common l ocal ity

,
national i ty

, profes

sion
,
social inte rcourse

,
or othe rwise— have a moral i ty to some extent

pecu l iar to themse l ve s . T hus the moral princip le s of one age or na
tion are somewhat diffe rent from those of anothe r, and the same i s
true of diffe rent ne ighborhoods

,
profe ssions

,
and classe s of socie ty in

the same age and nat ion
,
and even of d i ffe rent fami l ie s. In addit ion

to th is
,
the moral i ty of e ach individual is, to some e xtent

,
modifie d by

his own pe cul i ar characte r
,
moral and inte l lectual . Unde r al l th i s

dive rsi ty
,
howeve r

,
the re i s a substantial conformity in re spe ct to fun

damentals ; and e spe cial ly in eve ry nation or people the re i s always a
body of moral principle s cove r ing the whole fie l d o f practical dutie s

,

and unive rsal ly
,
or almost unive rsal ly

,
re cognize d

,
which be come s

embodied in the l anguage and habitual thought of the people
,
and

wrought
,
as i t we re

,
into the conscience of nearly eve ry individual .

It i s th i s which consti tute s the positive or rece ived moral i ty
(mor es, or, as the G reeks cal led i t

,
yo

’

p og) of a nat ion or peop le ;
and in th i s we have a common standard, or te st, by wh ich the

que st ion of righ t or wrong is habi tual ly j ud
,

ged and to which men
,

by a spontaneous impul se of the i r nature
,
involuntari ly submit ; for

those moral principle s which are common to al l
,
or nearly al l

,
have

in gene ral an authority and powe r ove r the conscience of e ach in
div idual infini te l y supe rior to those convict ions which are pecu l iar
to himse l f alone ; for the conscience i s made up , not only of inte l
l e ctual convi ctions

,
but also of moral sentiments

,
which

,
though to

some e xtent natural
, ye t (as the e tymology of the te rm conscience ’

would se em to indicate) de rive the i r ch ie f force from Sympathy and
gene ral acceptation.

’

1 A ccording to H obbe s , it is this that constitutes consc ience . Two or more men,

he says ,
“
are conscious of a thing when they know it toge the r (conscir e) . H ence

ar ises the proper meaning of conscience and the evil of Speaking against one ’

s con

science in this sense is to be allowed. Two othe r meanings are me taphysical
—when

it is put for a man
'

s knowledge of his own se cre t facts and thoughts , and when men

give the ir own new opinions , however absurd, the reve renced name of conscience .

"
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compe tent students of history
,
that men and State s ar e in the long

run control le d by publ i c opinion.

’

It i s i nvolve d also in the proposition
,
almost unive rsal ly asse rted

by j urists, that custom is the foundation of the law
,
or rathe r

i s in fact the l aw ; though the proposition thus state d i s ope n
to the ob j e ction that i t doe s not dist ingu ish be tween those cus
toms which are accompanied by a conviction of the i r moral rec
titude (or, i n othe r words, posi t ive moral i ty) and those which are

regarded as moral ly indiffe rent. It would b e more accurate
,
the re

fore
,
to say that the l aw re sts upon moral i ty and custom (mor ibus

consuetudinibusque)
T he p roposi tion i s al so impl ici tly asse rted

,
in the de scrip tion of the

jus g entium or jus natur ale by the R oman l awye rs, as that law “ which
i s obse rved gene ral ly by al l people s

,

” or which al l nations use .

”

A nd
,
indeed

,
i t i s involved in the ve ry conception of justice and

moral i ty
,
which by al l minds are conce ived as some th ing gene ral ly

known and re cognized as obl igatory .

It i s also to b e obse rved
,
not only that the conscience s of individu

al s concur i n the gene ral conscience of the nation or people to which
they be l ong, bu t al so that the re i s a substantial agre ement, as to fun
damentals

,
i n the positive moral i ty of al l civ i l i zed nations

,
ancient

and mode rn, and a conside rable degree of conformity e ven among uh
civi l i zed and barbarous people s.” A nd this indicate s that posi t ive
moral i ty i s not accidental, e i the r in i ts nature or deve lopment, but
that i t is in the main the natural outgrowth of human nature , unde r
the varying ci rcumstance s in which i t may be placed ; and that,
though modified by accidental cause s, i t i s founded upon the nature
and natural re l ations o f men and th ings.
On the othe r hand, in v iew of the diffe rence in moral i ty of di ffe r

ent people s and age s
,
and of di ffe rent classe s and individual s i n the

same age and country, i t i s evident that posit ive moral i ty cannot be
1 Nothing appears more surpr ising , to those who consider human affairs with a

philosophical eye , than the easiness with which the many are governed by the few,

and the implic it submission with which men re sign the ir own sentiments and passions
to those of the ir rulers . When we inquire by what means th is wonde r is e ff ected, we

shall find that , as f or ce is always on the s ide of the governed, the governors have

nothing to suppor t them but opinion . It is , the re fore , on opinion only that gove rn

ment is founded and this maxim extends to the most de spotic and most military gov
e rnment as well as to the most free and most popular . T he soldan of E gypt or the

empe ror of R ome might dr ive his harmless subjects , like brute beasts , against the ir
sentiments and inclinations , but he must at least have led his mamalukes or praetorian
bands , like men, by the ir opinion.

”

(H ume , E ssays ,
"

Though the habit, general in past time s , of regarding the powers of governments
as inherent , has been, by the growth of popular institutions , a good deal qualified,

yet , even now , the re is no clear apprehension of
,
the fact that governments are not

themselves powe rful, but are the instrumentalities of a power . Th is power existed
be fore gove rnments arose ; governments were themselves produced by it ; and it ever
continue s to be that which , disguised more or le ss comple tely, works through them.

That which , from hour to hour
,
in eve ry country governed despotically or

otherwise , produces the obedience making political action possible , is the accumulated
and organiz ed sentiment felt toward inhe rited institutions made sacred by tradition.

H ence ,
it is undeniable that, taken in its wide st acceptation , the fe eling of the com

munity is the sole source of politicalpowe r—in those communities , at leas t, which are

not under fore ign domination. It was so at the outse t of social life , and it still con
tinnes substantially so .

"

(H erbe rt Spence r .)
9 One of the most str iking illustrations of the substantial conform ity of the moral

notions of mankind, is the stre ss laid upon the ir occasional diversity—as , for instance ,
by H e rodotus , Montaigne , and othe rs.
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accepted as infal l ible . H ence
,
the ul timate standard of right i s to b e

sought in re ason
,
or scientific moral i ty.

’

W i th regard to scientific moral i ty
,
two proce sse s ar e obviously in

volved ; name ly, to de te rmine the first princip le s o f the science , and
to deduce from th em the i r legitimate logical consequence s.“
Wi th regard to the forme r, it i s pe rhaps impossible , i n the pre sen t

s tate of e th i cal science , to lay down the u l timate first principle s o f
moral i ty ; but we may, by a proce ss o f induction, asce rtain what are
the fundamenta l principle s upon which the common moral convictions
of mankind in fact re st ; and the se , having be en de te rmined and accu
rately defined, may, at le ast prov isional ly, b e accepted as the first prin
c iple s of moral i ty. A s to the nature and suffici ency of the proofs
upon which these princip le s rest, i t doe s no t fal l with in the scope
o f our work to inquire but our task wi l l b e suffi ciently accompl ished
if we Show that the principle s of moral i ty

,
or rathe r of that branch

of moral i ty which tre ats of rights—with which alone we are at pres
ent conce rned—are in fact de rived from ce rtain fundamental princi
ples, or notions of right, e stabl ished in the common moral convictions
o f mankind .

A ccording to th is conception of the two subj ects, positive in the

main coincide s with scientific moral i ty
,
but diffe rs from it in i ts

me thod , and, in some degree , i ts re sults. It l acks scientific pre cision
in the formulation of i ts principle s

,
and hence doe s not admi t of an

e qual ly rigorous logic ; for whe re premise s are only approximate ly
,

and not accurate ly
,
true

,
often the deductions from them must be

absurd
,
and the de ductions from di ffe rent principle s conflicting. H ence

i t often become s ne ce ssary to l imi t the e ffe ct of i ts princip le s by ex
c eptions and i n th is way a re sul t only approximate ly corre ct i s
reached . Its ru le s

,
the re fore

,
are not deduced by accurate l ogical de

ductions from its principle s
,
but are i n part arrived at by a rough k ind

o f induction or expe riment .
Scientific moral i ty

,
on the othe r hand

,
accepts no principle e xcept

as universal ly true
,
both immediate ly and in al l i ts logical re sul ts, and

admits no concl usions except such as can b e rigorously demonstrated
from the principle s assumed . It i s

,
the re fore

,
a true deductive science

,

as ce rtain in its me thod and in i ts re sults as that o f ge ome try—or
,
to

take a more nearly re lated instance , that of pol i tical economy ; that
is to say

,
i t cannot

,
in the pre sent stage of i ts deve lopment, asse rt the

absolute truth of i ts conclusions, but i t may at least asse rt w ith abso
lute ce rtainty that those conclusions fol low ne ce ssari ly from its as
sumed first principle s .
A s we have obse rved

,
howeve r

,
the principle s of scientific moral i ty

cannot become pract ical ly ope rative as a common rule or standard
of right and wrong

,
unti l they me e t with a gene ral acceptance , and

be come e stabl ished in the common moral conv ictions of the people .

1 What appears , as it we re , prelusively, unconsciously, and imper fectly in theone
(the historicaldevelopment) is , in the othe r (the philosophical development) , modified
and expanded under the dominating principle of the B egr zj

'

,
by a reflective and self

conscious process .

”

(Br itish Quart. R ev. , p. 8 1 . July,
9 A s to the possibility of a moral science , see L ocke On the Unde rstanding,

Bk. 4 , Ch . 1 8- 20 ,
from wh ich we extract the following : Confident I am that if

men would, in the same me thod, and with the same indifferency, search afte r moral

as they do mathematical truths , theywould find them to have a stronger connection one

with anothe r , and a more ne ce ssary consequence from our clear and distinct ideas , and
to come near e r pe rfe ct demonstration than is commonly imagined.
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The practical end of scientific j urisprudence i s, the re fore, to e nl igh ten
the gene ral conscience

,
and to corre ct and re form the moral convio

t ions of mankind . T 0 use the strik ing me taphor of P indar, Nomos
alone i s King, and the function of P h i losophy i s only to advise .

OF TH E M P R INCIP L E S OF R IGH T .

CCORDI r igh t consists in the jural or
i n a particular case or

parts or

ent it led
,

problem
to de te r
toms

,
the

in which one may
not rightful ly be re straine d by othe r i ndividual s or the State and as
in gene ral th is l ibe rty exists, and the re i s a lways a pre sumption in its
favor

,
the immediate prob lem is to de te rmine the e xceptional case s i n

which i t may be r ightfu l ly re strained .

In de te rmining this problem
,
the fol l owing proposi tions may be

assumed as e i the r se l f- evident or as re adi ly demonstrable . T he se , for
convenience of re fe rence

,
ar e numbe red

,
and

,
to d istinguish them from

argumentat ive and e xplanatory matte r
,
also ital i cized :

(I ) T he rightful powe r to coe rce or re strain the free action of an
othe r

,
whe re it ex ists

,
l ike the powe r to do any othe r act

,
i s ex vi ter

mini a righ t and i t fol lows
,
the re fore , that the r ightful liber ty of the in

dividual is limited, and limited only, by the r ights of other individuals or of
the State—the forme r of which are cal led pr ivate, and the latte r public,
rights.
(2 ) Thepr esumption infavor of liber ty can be over come only bypr oofof

the existence of some r ight,pr ivate or public, der ogating fr om it and the

burden of pr oof is always on him who asser ts the existence of such a r ight.
’

In th is re spect no dist inction can be made be twe en publ i c and private
rights ; but whe re a right i s asse rted, e i the r in an indiv idual or the
State

,
which de rogate s from the l ibe rty o f othe rs

,
i t cannot be admi t

ted, unless a sufli cient reason can be given for i ts e xistence .

T he l imi t imposed by the rights of the State upon the l iberty of the
individual wi l l be conside red in a separate chapte r. For the pre sent
i t wi l l be suffi c ient to say that the rights o f individuals

,
as be tween

themse lve s
,
are but l i ttle affe cte d by the rights of the State and

,

the re fore
,
whateve r theory be adopte d as to the e xtent of the rights

,

or rightfu l powe r
,
of the State

,
the doctrine of P rivate R ight wi l l re

main ve ry much the same . T his i s i l l ustrated by the substantial
identi ty of the doctrine of rights in the R oman and in the E ngl ish

1 The re is always a reason against every coercive law—a reason which , in default
of any opposing reason,

will always be sufficient in itself ; and that r eason is , that such
a law is an attack upon libe rty.

”

(Bentham ,
Theory of L egislation,

”

pt. 1
, ch .

T he laws of E ngland,
in all case s , favor libe r ty. (Jacobs , L aw Dict
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law,
though the one was unde r a free

,
and the othe r unde r a de spotic,

gove rnment . ’

(3 ) T he existence of a righ t in any one de rogating from the l ibe rty of
anothe r cannot b e affirmed, unless i t can b e equal ly affi rmed of al l othe rs
standing in the same j u ral re l ations ; for the burden of proof l ie s on h im
who asse rts the existence of such a right ; and, according to the hy
pothesis, i t i s impossible to assign any re ason why such a right shoul d
e xist in one which woul d not

,
in a l ike case

,
exist in anothe r.

T he proposition, the re fore , re so lve s i tse l f into this : that the jur al
liber ty of all men in the same case is equal—which i s the same th ing as to
say that re straint cannot b e rightfu l ly impose d upon any one , unle ss i t
may b e equal ly imposed on othe rs in the same case,

° the te rm “
the

same case mean ing a S imi l ari ty of circumstance s mate rial to the

question of right . T hus the ci rcumstance of infancy or of mental un
soundne ss cle arly distingu ishe s the case of the infant or non compos
from that of the ordinary man. So the circumstance that one has
manufactured an article of pe rsonal prope r ty cl early d istingui she s
that article from othe rs . Obviously

,
howeve r

,
th is principle can have

no appl ication to the r ights of the State
,
which stands in a case pe

cul iat to i tse l f. 2

(4) T he l ibe rty to exe rcise the facul tie s nece ssari ly impl ie s the

acqu isi tion of unequal powe rs or rights—as
,
for instance

,
by the acqui

si tiou of prope rty and i t cannot
,
the re fore

,
b e affirmed that the j ural

l ibe rty— or aggregate of rights—of al l men i s equal . We may
,
how

eve r, distinguish be tween the original rights of mankind—or those
resul t ing from the me re event of b irth—and those acqu ired by the
labor or pe rsonal exe rt ion of the owne r of the righ t

,
or of his prede

c essors and
,
having the forme r in view only, i t may b e affi rmed that

the or iginaljur al liber ty of allmen of normal status i s equal .
(5) It i s an obvious consequence , from the nature of a right

,
that one

who has been unjustly depr ived of its exer cise should be r estor ed to its en

joyment,
° and i t seems equal ly obvious that

,
wher e r estitution in hind is

impr acticable, r estitution in value or compensation should be made .

It i s unive rsal ly
,
or almost unive rsal ly

,
assumed that men may b e

rightful ly compe l led to pe rform the i r promise s .’ But
,
in v iew of the

nume rous admi tted e xceptions to th is proposi tion
,
i t i s evident that

th is cannot b e asse rted as unive rsal ly true
,
and the re fore cannot b e

admitted as a princip le of rational j urisprudence . A nd
,
i n fact

,
i t wi l l

be shown he reafte r that ob l igations arising from promise s or exe cu
tory contracts re st

,
l i ke those ari sing ex delicto

,
upon the princip le

state d in P roposit ion 5.

1 It was a maxim of the R oman law, Quodpr inczpi placuit leg is habet vigor em—a

doctr ine altogethe r repudiated by E nglish lawyers , from Braeton downward.

”

(1
Spence , E q . Jur . 1 25; Fortescue , D e L audibus L egum A nglia , c . ix. )

9 R estraint may be r ightly imposed upon the individual e ithe r for his own benefit
as in the case of mental incompe tency r e sulting from infancy, old age , or insanity

—or

for the benefit of other s , as in the case of ordinary obligations . Whe ther restraint
upon the former grounds should be limited to cases where absolute nece ssity requires

it, or , if not, what are the limits to be assigned to it, are questions indeterminate in
the ir character , and which must

, there fore , with in certain limits , be dete rmined by
custom or by legislation. Such r ight is , however , obviously limited by the pr inc iple
itself to cases where such interference is for the bene fit of the par ty re strained ; and
cases of this kind, as they rest upon the fact that the individuals to which they apply
are distinguished from men in gene ral by pe rsonal peculiar itie s , are exceptional in

their characte r . T hey may, the re fore , be omitted from consideration.

3 This is expressed in the maxim of the R oman law : P acta qua libet ser vanda sunt.
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6. Obviously all r ights of proper ty, notfiduciary in their char acter
,
may

be tr ansfer r edfr om one to another by contr act.

7. A nd the same proposition would seem to be tr ue of all obligations, so

f a r as they may be tr ansfer r ed without incr easing or mater ially alter ing
the burden r esting on the obligor .

Custom is an important e lement in the de te rmination of r ights, into
which i t ente rs in three ways
Fi rst

,
whe re men ente r into a contract

,
i t i s obvious that t hey gen

e rally have regard to any e xisting custom re l ating to the matte r about
which they are de al ing and

,
to arrive at the intent ion of the partie s

,

the contract must b e construed with re fe rence to the custom . In

such case s
,
customs enter into andformpar t of contr acts

,
not on account

of anypar ticular vir tue in them,
but because of the pr esumed intention.

of
thepa r ties H ence

,
i f the expre ss te rms of the contract are inconsist

ent with the custom,
the l atte r i s re j ected . T hus

,
whe re i t i s the cus

tom of the communi ty that the tenant at the end of his lease shal l be
enti tle d to the crops growing on the leased premises

,
and to ente r

afte r the te rmination of the le ase for the purpose of removing them,
it

i s evident, whe re the lease doe s not re fe r to the matte r at al l , that i t i s
the i ntention of the partie s that the tenant shal l have that right. But,
i f the le ase e xpre ssly state s that the le ssor i s to have the crops grow
ing on the l and at the expiration of the lease

,
the pre sumption that the

partie s intended conformi ty to i t is rebutted, and the custom is ao
cordingly re j e cted .

So
,
al so

,
custom may become an impor tant element in the determinationof

r ights a r ising fr om delict or injury . T hus
,
whe re i t i s the custom for

vehicle s me e ting e ach othe r on the road to pass e ach othe r to the

right
,

1 a party disregarding the custom is obviously re sponsible for
any col l i s ion that may occur, not because of the me re d isregard of
the custom,

but be cause such disregard indicates e i the r gross negl i
gence or wi l l fu l intention to inj ure .

A ccordingly
,
whe re the party damaged might e asi ly have avoided

the col l i sion , but fai l s to do so—or
,
in othe r words

,
whe re he has been

guil ty of contributory negl igence—he acquire s no right for, in such
case

,
the damage i s as much the re sul t of h is own fau lt as of that of

the othe r party .

L astly, gene ral customs frequently have the force of laws ; and this,
pe rhaps, i s the i r most important aspe ct . T he e fficacy of custom in
this respe ct i s some time s attributed to the fact that i t ne ce ssari ly con
stitute s an expression of the gene ral wi l l and ce rtainly custom is a
more pe rfect e xpre ssion of the Wi l l o f the State than l aws

,
which are

often in conflict with the gene ral wil l . H ence
,
so far forth as rights

may b e de te rmined by the wil l o f the S tate , custom,
as be ing a more

pe rfect expression of that wi l l , should have a supe rior e fficacy to stat
ute s. A nd

,
accordingly, thi s 1s practical ly the case ; for, with regard

to private rights, laws in gene ral be come ope rative only when they
conform to an e xisting custom, or gene rate a newone othe rwise

,
they

may for awhi le
,
at the e xpense of infini te inj ustice and hardship

,
be

impe rfectly enforced but u l timate ly they give way and be come ob

sole te . A nd
,
as they be come ope rative only by custom

,
so

,
too

,
they

In E ngland the law of the road is that
‘
horses and carriages should pass each

other on the whip- hand. The action in which this rule 15 applied, viz for

negligently dr iving a carr iage by wh ich any one is injured,
is as ancient as the com

mon law ; but the uniform de te rmination of the judge s , that the non-obse rvance o f this
rule 15 negligence , is of modern date . (I Blackstone Com. 74 , note
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cease to b e ope rative
,
and are in e ffect repe aled when the custom

change s. 1
It se ems

,
indeed

,
part o f the ve ry nature and consti tution of man

that h is actions shal l
,
in the main

,
b e immediate ly de te rmined by cus

tom and habi t ; and h ence—using the te rm in i ts wide st sense , as in
c lud ing not only simple customs

,
but also those which are accompa

nied by a conviction of the i r moral re cti tude mor es consuetudinesgue)
-moral i ty i tse l f (and j urisprudence as a branc of moral i ty) depends
mainly upon custom for i ts practical ope ration though i t i s the func
tion of moral i ty as a science to j udge of the re cti tude of customs

,

and as an art to corre ct and re form them .

2

(8) Custom,
howeve r

,
i s not conclusive i n the de te rminat ion of

rights
,
but i ts e fficacy is confined to matte rs j ural ly indiffe rent . T hus

the custom spoken of by Blackstone
,
by which the landlord claimed

the right of concubinage with the tenant’s wife on the wedding
night

,

3 i f in fac t i t eve r existed
,
gave rise to no right in the l andlord

,

It is the nature of the law to be realiz ed in practice . A pr inciple of law neve r

applied in practice , or wh ich has lost its force , no longer dese rves the name ; it is a
worn- out spr ing in the machinery of the law, which pe rforms no service

,
and which

may be r emovedwithout changing its action in the least. This applies , without limita
tion, to all parts of the law

—to the law of nations as wellas to private and criminal

law ; and the R oman law has given it its expre ss sanction, inasmuch as it considers
desuetudo as an abrogation of a law. (Ihe ring ,

5‘ Struggle for L aw,

”

L es lois consew ent leur efi
'

et tant qu
’

elles ne sont point abrogée s par d
’

autre s
,

ou qu
’

elles me sont point tombés en désuétude . Si nous n
’

avons pas formellement au

torise la mode d’

abrogation par la désuétude , ou le non usage c
’

est qu
’

il e iit peut
- étre

e
'

té dange reuxde le faire . Mais peut on se dissimule r 1 1nfluence e t l
’

utilité de cc con

c e rt de
'

libe'ré , de ce tte puissance invis ible , par laquelle sans secousse , e t sans commo

tion, le s peuples se font justice de s mauvaises lois , e t qui semblent proteger la société
contre les surpr ises faites au legislateur , e t le legislateur contre lui-méme .

, (D iscour s
P r élimina ir e , cited by Sedgwick , Stat. and Const. L aw ,

”

Invete rate custom is
, not erroneously, obse rved as law (and this is the law wh ich

is said to be mar ibas constitutum) . For s ince laws themselves bind us from no othe r

cause than that they are rece ived by the judgment of the people , rightly also those

which , without any wr iting the people have approved, shall bind us . For what difier

ence is the re whe ther the people de clare the ir will by sufi rage or by acts ? Whe r e fore ,

most r ightly, it is also rece ived that laws are abrogated,
not only by the vote of the

legislature , but also with the tacit consent of all by desuetude .

"

(Dig . ,
I
, 3 , 32 ; see ,

also , I Blackstone , Corn.

It may be interesting , in this connection , to re fe r also to the Spanish law,
wh 1ch is

substantially to the same efi
'

ect. L egitimate custom has the force of law, not only

whe re there is no law to the contrary, but also to derogate froman anter ior law op

posed to it ; whence come s the saying ,
The re is a custom outside of the law ,

aga inst
the law , and according to the law

’

(f uer a de la ley ,
contr a la ley , y seg

un la ley .

(E scr iche , D ict. de L eg . ,
This instance is the more str iking from the

fact that, in theory , the Spanish law is supposed to be altogether lex scr zpta ,
-

Spa 1n

be ing emphatically a code - cursed country
—having , from the earliest per iod of its h is

tory,
been governed by wr itten codes . The asse rtion. there fore . made byMr . A ustm ,

that custom be comes ope rative in the determination of r ights only when adopted by

the political power , or , in other words , only when it becomes law (1n the strict sense) ,
cannot be maintained ; but it will be neare r the truth to say that law becomes ope rative
only when it becomes custom, and for so long only as it continue s to be so .

9 Customs are made by time and usage , and do obtain the force of laws in par
ticular places and nations ; but not otherwise than upon the supposmon that they

we re reasonable at the beginning .

"

(3 Mod. R ep. , pre face . ) T he author , as an
O

ex

ample of an unreasonable custom, re fers to the tenure of Borough E ngllsh ,
the or igm

of which he explains , as stated by Blackstone in the note to
.

the followmg parag
raph .

Custom to Puchta is nothing but a me re mode of discove r ingwhat
conv 1ct1on as to

the legally (i. e . , jur ally) r ight is .

”

(Ihe r ing ,
Struggle for R ight,

”
I4 . )

3 The principal and most remarkable of which [customs] 1 3 that called Borough

E nglish ,

’
viz that the younge st son ,

and not the elde st , succe eds to the
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but was a me re instance of succe ssfu l oppre ssion and the same re

mark i s true of many of the feudal customs which are be tte r authen
ticated. H ence , customs ente r into the de te rmination of rights only
as an e lement in the prob lem,

and the i r e ffect
,
l ike that of laws

,
i s

de te rmined by independent principle s of right .
(9) Nearly al l que stions as to rights (as wi l l b e shown more ful ly

he reafte r) may b e de te rmined by the above p r incip le s . Whe re doubt
ful que stions arise which canno t be so de te rmined, the principle of
ut i l i ty must b e resorted to for al l theorie s of right uni te in the prop
osition that conformity to righ t must conduce to the we l fare of
mankind and uti l i ty

,
or tendency to promote that We l fare

,
may the re

fore b e assume d to b e , i f not of the e ssence
,
at le ast a prope rty

,
of

right
,
and the re fore unive rsal ly to b e affirme d of i t . I t ther efor e f ol

lows that nothing which isper nicious or contr a ry to utility can be r ight.
’

T he principle of uti l i ty, i n the negative form in which I have stated
i t
,
i s embodied unde r the name of the a rgumentum ab inconvenienti i n

one of the fundamental maxims of our law and the re are few prin
ciples more frequently re fe rred to and re l ied upon by j uri sts than
th is. T he maxim as give n by Coke i s, A rgumentum ab inconvenienti

plur imum valet in lege and he adds : “ T he l aw
,
that i s

,
the pe rfe c

t i on of reason
,
cannot suffe r anyth ing that i s inconvenient and

the re fore he says N ihil guod est inconveniens est licitum and that
“ j udge s are to j udge of inconvenience s as of th ings unlawfu l . ”
But in conside r ing the que stion of inconvenience

,
howeve r

,
regard

must be had, not to particular, but to gene ral , consequence s ; or, i n
othe r words, not to the e ffe ct of the de cision in the part icular case
unde r conside ration

,
but to i ts e ffect as a pre cedent .2 T his i s bu t an

appl ication of anothe r princip le
,
which may b e thus stated

(1 0) What i s right or wrong, j ust or unj ust in any case , must ne ces
sarily be so in othe r l ike case s . H ence right

,
as we l l as moral ity gen

e rally, must consi st o f gene ral ru l e s applying to al l case s o f the same
class. T his is insi ste d upon by al l moral ists

,
and i s but a di ffe rent

statement of Kant’s Categori cal Impe rat ive .

”

burgage tenement on the death of the father . For which L ittle ton gives this reason

because the younger son, by reason o f his tender age . is not so capable as his bre thren
to help himself. Other wr ite rs have , inde ed, g iven a much stranger reason for this
custom—as , if the lord of the fee had anciently a r ight of concubinage with his ten
ant

'

s wife on her wedding- night, and that, the re fore , the tenement de scended, not to

the eldest , but to the younge st son, who was more ce rtainly the o ffspr ing of the tenant.

But I cannot learn that eve r th is custom prevailed in E ngland, though it ce rtainly did
in Scotland (unde r the name of mer cheta or mar cheta) till abolished by Malcolm III.

(2 Blackstone , Com.

1 The wisdom of men, however , is not always , or evengenerally, adequate to judge
truly as to the utility of any given pr inciple ; and the question of r ight is generally
more simple than that of utility. Whe reve r a pr inciple of r ight is otherwise estab
lished, the que stion of utility cannot be considered. In such cases , we know it is use
ful because it is r ight.

9 You cannot pe rmit one action and forb id another without showing a difference
between them ; consequently, the same sort of actions must be gene rally pe rmitted or

gene rally forbidden. Where
,
there fore , the generalpermission of them would be per

nicious , it be comes nece ssary to lay down and support the rule which generally forbids
them.

”
(Paley ,

Moral and Political Philosophy, " Bk. I I , Ch . vii.)
3 A ct according to a maxim wh ich can likewise be adopted as a universal law.

Ph il. of L aw,

”
translated by H astie ,
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j udicial department of Gove rnment, and should be exe rcised e i the r
by the ord inary courts, or by courts of e xtraordinary j urisdict ion, or
by a j udicia l commission

,
or department of j ustice , charged with the

gene ral supe rvision of the admini stration of the l aw of private righ t,
and of the expre ssion of that law,

whe the r by laws or rule s or by
j udicial decisions.
When this i s e ffe cted—as

,
pe rhaps

,
at no distant day i t may be—it

wi l l remove from the l aw an anomaly which at pre sent i s a source of
great confusion ; for i n the pre sent condit ion of th ings, though the
law in theory is me re ly the science and the art of justice , ye t i n prao
tice we are confronted with the obvious obj e ction that the law admin
iste red by the courts i s not, e ve n in theory, me re ly j ustice , but that
i t include s also arbi trary e nactments made by the legislature . The

defini tion, howeve r, i s none the le ss true , and may b e substi tu ted with
advantage for the definit ion we have given of the l aw of private
right as the science or doctrine of actions. For the legisl ature

,
when

i t unde rtake s to e stabl ish princip le s for the de te rmination of rights
,
i s

,

in fact
,
exe rcising j udicial functions

,
and 'must be conside red

,
along

with the courts
,
as part o f the j udicial department ; but we re th i s

anomaly removed and al l judicial powe r veste d in one department
,

the l aw would then be come
,
i n fact as in theory

,
the art of j ustice

,

appl ied by men not vested with arbi trary powe r
,
but charged with

the simple duty of administe ring j ustice
,
and of de te rmining al l ques

t ions by the appl ication of the principle s of right .
In this country

,
great progre ss has already taken place in th i s direc

t ion
,
for with us i t has at least be e n attempted to distribute the pow

e rs of justice into co - ordinate and independent departments ; and,
whi le we have sti l l le ft in our legislative department a powe r i t ought
not to posse ss, yet we have e stabl i shed princip le s which , in e ffe ct

,

greatly l imit i t, and which, i n the end
,
must de stroy i t . T he se prin

ciple s consist in the powe r of the courts to decl are void unconstitu

tional l aws
,
and in the const itutional provisions asse rt ing the fun

damental rights of l ife
,
l ibe rty

,
and prope rty

,
and forbidding the

enactment of laws impair ing the obl igation of contracts. T he rights
thus provided for in e ffect include al l ve ste d rights whateve r and by
these provisions, according to the i r true in tent and meaning, al l such
should b e prote cted from legisl at ive attack, as we l l as from invasions
from othe r quarte rs. A nd

,
accordingly

, we see in the mode rn de cis
ions the stronge st tendency on the part of the courts to e xtend the

ope ration of the se consti tuti onal provisions.
T o a large e xtent

,
even as things now are

,
th is function is

,
in fact

,

ve sted in the courts
,
and exe rci sed by them by e stabl i sh ing such rule s,

e i the r dire ctly or by precedent and we wi l l comple te our v iew of
jurisdiction by briefly re fe rring to each class .

3 . Of j ur isdiction Continued, and H er ein of R ules of Cour t.

The powe r of e stab l ish ing ru le s precise l y simi lar to those enacted
by the legislature has always been ve sted in and exe rcised by our
courts . Such ru le s are de signed me re ly to se cure

,
or assist in secur

ing, the j ust de cision of que st ions of right and i t i s an obvious prin
ciple that they should not b e su ffe red to stand in the way of the ve ry
ob j e ct for which they are e stabl ished

,
name ly

,
the admini stration of

justice . H ence i t i s within the powe r of the courts to contro l the ap
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pl ication of such rule s
,
and even to disregard them whe re they stand

in the way of a just de cision . For i t i s an e stabl ished principle that
the rule s of the court are unde r i ts contro l

,
and should b e made to

yie l d to the supe rior claims of justi ce .

”
T he same principle , as we

shal l see
,
i s also substantial ly true with regard to rule s e stabl ished by

j udicial pre cedent . Nor can i t b e doubted in principle—though , in
the face of the false theory of the l aw so gene ral ly prevai l ing

,
i t wi l l

doubtless sound paradoxical to asse rt it—that the same principle
should be appl ied to such rules

,
even when e stabl ished by the legisla

ture . For such rule s
,
whe the r e stabl ished by the courts o r by the

legislature
,
a re not expre ssions o f the wil l of the State

,
but of its j udg

ment in i ts j udicial capacity and i t i s e ssential that the powe r of t e
l ieving against them

,
and of supplying the i r de fe cts

,

2 shou ld b e ve sted
somewhe re i n the G ove rnment. In the R oman law this powe r was
ve ste d in p rae tors

,
the ordinary j udge s

,
and

,
i n our l aw

,
in the Chan

c ellor or the courts of equi ty ; but whe reve r i t b e ve sted, notwith
standing the pre vail ing opinion to the contrary

,
i t i s a powe r e ssential

to"

the admini stration of j ustice , and without which the State must
nece ssari ly fai l to real ize i ts principal end.

§ 4 . Of j ur isdiction Continued
,
and H er ein of R ules E stablished by

j udicial P r ecedent.

The ru le s of the l aw are i n the main e stabl ished by precedent, or
judicial decision but the re cannot b e a greate r e rror than to suppose
that the courts by whose decisions they are e stabl ished pe rform a
legislative function . For i t i s a maxim

,
not only of the l aw

,
but of

re ason
,
that i t i s the function of the j udge to declare , not to make ,

the l aw (judicis estjus dicer e non dar e) and the maxim expresse s pre
c isely the princip le upon whi ch the deve lopment of the law has uni
formly proce eded .

In eve ry case
,
the immediate function of the court i s to decide the

particular case be fore i t
,
and to de cide i t j ustly . But

,
in orde r that

th is may be done , the case must b e de termined by some gene ral rule
or princip le ; 8 and the e ffe ct of the decision i s not, the re fore , me re ly
that a ce rtain obl igation re sts upon the de fendant in the particular
case

,
but that such obl igations arise in al l case s of a l ike kind . T he

immediate e ffe ct i s the de te rmination of the particular controve rsy ;
and to th i s extent the j udgment of the court, right or wrong, i s final
and conclusive . T he j udgment, howeve r, has an u l te rior effect . It

involve s the asse rt ion by the court o f a gene ral ru le as appl icable to
all simi lar case s

,
whe the r they have already occurred or are yet to

occur
.
But

,
as to the gene ral ru le thus in e ffect declared, the judg

ment i s not a de claration of the wil l of the court (or act of legislat1on,
for which voluntas stat pro r atione), but i t is, as its name expre sse s,
me re ly the j udgment of the court as to the existence pf the rule of
right asse rted . In th is aspe ct, the re fore , the j udgment IS not conclu
sive as to what the law i s. Natural ly

,
i t wi l l carry Wi th i t a greate r

or le ss we ight as authority according to the learning and ab 1 11ty of
the j udge

,
upon the principle cuigue cr edendum in sua a r te; and, on th 1 s

1 P eople v . W illiams , 3 2 Cal. 287 .

0

9 P otestatem tam subveniena
’
i contr a r igor em legis guam supplendz def ectum leg is .

(Bacon, D e A ug . Sci , Ch . 8 , A pp.

3 P rop. 1 0 , p. 74 .
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account
,
i t wil l be enti t led to the respe ctful conside ration of othe r

j udge s and
,
when the que st ion i s doubtful or inde te rminate

,
a regard

to the obvious de sirabi l i ty of uni formi ty in the administration of j us
tice wi l l give i t a st i l l gre ate r, and often a conclusive , e ffe ct ; but
neve rthe le ss, i f i t i s cle arly e r roneous

,
i t i s not l aw

,
and should b e dis

regarded . R u le s thus e rroneously e stabl i she d do not
,
in any true

sense
,
form part of the l aw ; but they are cal le d so

,
as the R oman law

ye rs used to say of the prae tors
’ decisions

,
regard be ing had

,
not to

what the j udge de cide s, but to that wh ich h e ought to de cide .

’l

In gene ral , at least wi th ave rage j udge s, the tendency i s rathe r to
a too gre at subse rvi ence to the authori ty of forme r de cisions than
othe rwise and from thi s

,
and the natural disposit ion of men to fol

low othe rs, e rroneous pre cedents are too frequent ly fol l owed and i n
th is way the re occurs a se r ie s or current of e rrone ous pre cedents

,
and

a custom is gene rated . But even in such case s
,
excep t whe re the rule

has ente red into the course of busine ss and habitual mode of action
of the people , or

“

,
in othe r words

,
has be come

,
not me re ly a custom of

the courts
,
but of the people gene ral ly

,
the c ourts fe e l themse l ve s at

l ibe rty to disregard it.

2

Obviously, the re fore , the rule of sta r e decisis, except ~so far as i t eu
joins upon the courts a decent and natural regard to the authority of
othe r courts, greate r or le ss, according to the abi l i ty and le arning of
the j udge s, re sts me re ly upon the princip le that custom shoul d b e ob
se rved ; and hence , even whe re an e rroneous rule i s so firmly e stab
lished as to become , for the time be ing, part of the law,

i t fal l s into
de sue tude when the custom changes. A nd thus i t happens

,
as e l se

whe re e xplained , that the l i fe of an arbi trary or accidental rule
founded upon e rroneous de cis ions i s short . Such rule s neve r endure .

3

1 I Blackstone , Corn. 69 , 70 . The expre ss ions of the commentator
,
and of lawyers

generally, on this point are not always re concilable ; and it will be in vain to attempt

to deduce from the author ities any clear and consistent rules . On this point the R 0
man jur ists were divided into two parties , viz . : the P roculians and the Sabinians .

W ith us , it is worse ; for not only are our lawyers , according to the bent of the ir minds ,
and the ir familiar ity with the law , divided into parties upon the same point, but , in
the case of the great mass of them ,

each is divided in his own mind
,
and is accustomed

habitually to assert , on different occasions , with regard to the e ffect of the decisions ,
the most extreme and contradictory views . P erhaps the best statement of the rule , as

gener ally re ce ived, is , that in Callende r
'

s A dministrator v . Ins . Co . ,
2 3 P a . St. 474 ,

from which we extract the following : Do we violate the rule of star e decisis by now

cor recting the mistake , and going back to the well- e stablished doctr ine which that case
has disturbed? If we do , we commit a greater e rror than the one we have felt bound
to corre ct ; for that doctr ine , though incapable of be ing expr essed by any sharp and

rigid definition,
and therefore incapable of be coming an institute of positive law , is

among the most impor tant pr inciple s of good government. But, like all such pr inc i
ples , in its ideal it presents its medial and its extreme aspects , and is approximately
defined by the negation of its extremes .

"

9 E ven a ser ies of decisions , " says Chancellor Kent (1 Corn. are not always

conclusive evidence of the law,
and the revision of a decision ve ry often resolves itself

into a me re question of expediency (or , rather , we should say, justice) , depending
upon the consideration of the importance of ce rtainty in the rule , and the extent of

property to be affe cted by a change of it and, he adds , r efe rr ing to the greatest of
E nglish jur ists , L ord Mansfield, P erhaps no E nglish judge ever made gr eater inno
vations or improvements in the law,

or felt himself le ss embarrassed with the disposi
tion of the elder cases , when they came in his way, to impede the Ope ration of his

enlightened and cultivated judgment. The law of E ngland he observed, would

be an absurd science , were it founded upon precedents only.

3 Of this the h istory of our law presents innumerable instance s ; and books , and
even librarie s , might b e filled with precedents , once firmly established and never over

ruled, which would provoke only r idicule if appealed to at this day.
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private righ t yet given to the world was the work of the j urists of the
most de spotic of al l civ i l ize d gove rnments that have eve r e xisted. It

i s also to b e obse rved that, though the rights of citi zens may be and
are outraged in a thousand case s by the G ove rnment in the pre tended
e xe rcise of i ts rights, the se do not, any more than do the torts and
wrongs of private men

,
affe ct the theory of rights.

1 L egislation may b e dist ingu ished into two kinds. The first consists
of those l aws by which the rights of the State , other than those re lat
ing to j urisdict ion, are exe rci sed and its corre sponding dutie s per
formed . T h is specie s of legislation is usual ly designated publ i c law
(juspublicum), and include s what may b e cal led pol i tical or adminis
trative law,

and al so the l aw of crime s and punishments . T he latte r,
as original ly proposed

,
we leave out of view. T he forme r—that is,

pol i ti cal or administrative l aw—doe s not consti tute a co - ordinate de
partment, or, as a whole , even a part of what we cal l the l aw, which ,
according to i ts true conception

,
consists me re ly of the aggregate of

the ru le s and principle s
,
whe the r natural , arbitrary, or customary, by

which a j urisdict ion is created
,
i ts procedure regulated

,
and i ts decis

ions gove rned. But many of the laws of th is class come incidental ly
be fore the courts

,
l ike contracts and othe r acts of

' private pe rsons
,

and thus ente r as an e lement into the l aw. T hus
,
i t i s assumed

,
and

I th ink rightly
,
in al l existing systems of law, that the State i s the

owne r of al l unappropriated land ; and unde r our system the t i tle of
the l and is

,
i n al l case s

,
de rived from the G ove rnment . H ence

,
in

controve rsie s as to t i t le be tween individuals, the val idi ty of land
patents i s constantly brought into que stion ; and the laws

,
i n pur

suance of which they are i ssued
,
though identi cal in the i r nature with

the acts of private corporations or indiv iduals
,
thus

,
l ike them,

b e

come e lements in the de te rmination of the right in controve rsy .

T o this class be long laws conce rning taxation
,
the army and navy

,

publ i c e ducation
,
the support of the poor

,
and gene ral ly al l those

l aws which are commonly considered as making up the P ol i tical
Code .

The othe r cl ass of laws consists of those which re l ate to jurisdic
tion, and may, without improprie ty, be cal le d jur al legislation . T hey
include the l aws

,
fundamental or othe rwise

,
by which a j urisdi ction is

establ ished, and those which regulate i ts procedure , and also al l laws
regulating matte rs j ural ly indi ffe rent or inde te rminate—as

,
for in

stance , l aws providing for the succe ssion of inte state e states
,
regulat

ing marriage ce remonie s
, e stabl ishing the age of maj ori ty, e tc .

according to re ce ived notions and existing practice
,
but e rroneously

,

those so- cal led laws which consti tute what we have cal le d j udicial
legislation, which , as we have said, i s e ssential ly a part of jurisdic
tion . j ur al diffe rs e ssential ly in i ts nature from ordinary legislat ion
for, with regard to the latte r, the State i s ve sted, within ce rtain l imits,
with the powe r or right to adopt any means which i t may deem most
conducive to the e fficient administration of the Gove rnment or the
gene ral we l fare of the people ; whi le , as to the forme r, i t i s , or ought
to be , gove rned sole l y by the conside ration o f what i s just and equal
be twe en men. In othe r words

,
the obj ect of administrative legislation

extends to the promotion of the we l fare of the people gene ral ly ; whi le
that of j ural legislation e xtends only to the promotion of i t s we l fare
in a particular way

,
viz .

,
by causing j ustice to be obse rved .

T he re lat ion of the two kinds of legislation to the subj ect of private
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r ights is ve ry obvious. Wi th regard to laws of the first class
,
name ly

,

those const i tuting the pol i tical law
,
they can affect rights only in the

manne r in which the acts of private individual s can affect them ; that
is to say

,
i f any such act of the G ove rnment is in the e xe rcise of i ts

right
,
the rights of individuals wi l l b e affe cted by i t

,
and othe rw ise

not. Wi th re fe rence to the l aws creating a j urisdict ion and regulating
i ts procedure , i t i s obvious that rights, so far as the i r real ization and
enj oyment are conce rned

,
may be ve ry mate rial ly affected

,
e i the r by

the fai lure of the law to give the ne ce ssary j uri sdict ion
,
or by giving

to the courts
,
unde r the name of j urisdiction

,
the actual powe r

,
and

e ven by imposing upon them the actual inj unction to v iolate rights ;
and the same remarks are true

,
to even a gre ate r extent, of j udicial

legislation but i t i s ce rtain that such legisl ation cannot de tract from
the rights of any one

,
or add to the rights of any one

,
as against the

party inj ured . In the words of Cousin
,

No l aw can impose on us a
false duty

,
or deprive us of a true right . A nd the same remark wil l

apply to such legisl ation as may b e nece ssary to define inde te rminate
rights ; with regard to which the powe r of the State goe s no furthe r
than the ne cessi ty of the case may require . For no ne cessi ty can b e
pe rce ived for ve sting in the G ove rnment the powe r of inte rfe ring with
the de te rmination of right

,
except in the we l l - defined class of case s

re fe rred to in the preceding paragraphs and
,
in fact

,
no such powe r

i s ve sted in i t .
It may indeed happen

,
as we have said, and , indeed, unde r exist ing

pol it i cal arrangements
,
must often happen, that remedie s or act ions

may b e l ack ing for e xist ing rights, or even that rights may b e violated
by the State , as by private individuals ; but, in such case s, the right
cont inue s to exist, and i ts existence i s recognized by the law . T his
has be en fu l ly e xplained on a forme r page , to which the reade r is
re fe rred . But the re cannot, as we have obse rved, b e a more
dange rous fal lacy than to infe r the non - e xistence of a righ t from
its v iolation .

CH A P T E R V .

NA TUR A L R IGH TS DEMONST R A T E D FR OM T H E A BOVE P R INCIP L E S .

I Of the R ight of S elf - Owner ship.

F rights in r em
,
the fundamental right is the right of pe rsonal

l ibe rty
,
or

,
as i t may be more accurate ly te rmed, the r 1ght of

se l f- owne rsh ip , or of prope rty in one
’s se l f. T he e ssence

.

of al l
rights consists

,
indeed

,
in the l ibe rty to act ; and, there fore , in the

widest sense of the te rm,
the right of l iberty include s al l r ights what

eve r. But th is l iberty to act has re fe rence to d iffe rent Subjects—V IZ . ,

to one ’s se l f, to othe r persons, or to th ings and i t is necessary, the re
fore

,
to dist inguish the right which one has in himse l f from those

rights which he has in or ove r othe r pe rsons, whe the r in r em or in

per sonam,
and those which he has in th ings, or the right of

.

prope rty.

T o distinguish the forme r right, the te rm “ pe rsonal l1be rty 1s

gene ral ly used ; but the idea is more precise ly expressed by the te rm
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se l f - ownersh ip, or prope rty in the pe rson ; and, to avoid the amb i
guity o f the forme r te rm,

the l atte r wi l l b e gene ral ly used .

The right of se l f—owne rsh ip impl ies the absence of inte rfe rence of
any kind with the fre e e xe rcise of the facul t ie s with in the l imits of the
right ; and this incl ude s not only immunity from bodi ly harm and

from imprisonment or othe r physical re straint, but also from inj ury to
the heal th or to the reputation, or from any othe r inte rfe rence with
the comfortable enj oyment of l ife , or with the pursu it of happiness, or
with such othe r end as one may set be fore himse l f.
T he right include s also the right to use , to some e xtent at least

,
the

mate rial things natural ly e xist ing around us, and that have not be en
appropriated by othe rs. It i s evident

,
howeve r

,
that the use of any

thing by one must ne ce ssari ly, to some e xtent
,
de tract from the pe r

sonal l ibe rty of al l othe rs with in whose powe r i t woul d othe rwise be to
use i t

,
for a use by one take s away from al l such othe rs the l ibe rty of

using the th ing in any way inconsistent with the first use and th is i s
true

,
not only of such things as are susceptible of be ing reduced to

owne rsh ip
,
but also of those th ings which cannot b e pe rmanently ap

propriated, such as ai r and wate r and the sea
,
and navigable l ake s

and rive rs and othe r h ighways . T hus
,
for instance

,
a ship sai l ing on

the sea must occupy a ce rtain space , and require s also new space in
which to move free ly in the dire ct ion in which the maste r de sire s to go .

T he right of pe rsonal l ibe rty in the owne r of the ship
,
the re fore

,
ne c

essarily diminishe s the pe rsonal l ibe rty of othe rs so far as to e xclude
them from the use of the portion of the sea occupied by the forme r
that i s to say, not only the space actual ly occupied by the sh ip , but
also the space require d for i ts furthe r movement in the direct ion in
whi ch i t i s going for the word occupy ” doe s not ne ce ssari ly imply
actual physical or bodi ly occupation or holding

,
but may consis t me re ly

in the manifestation of a wi l l, coupled with the powe r, to use . In

othe r words
,
i t i s no t by the hand or physical act onl y that a th ing is

occupied but
,
whe re i t i s wi th in the natural powe r of any one to use

it
,
the manife station of h is wi l l or intention to use i t i s a comple te oc

cupation, which canno t be i nte rfe red with by othe rs without inte rfe ring
with the pe rsonal l ibe rty of the occupant. Where the movements of
the sh ip , the re fore , indicate an immediate intention upon the part of
the maste r to move i n a particul ar dire ct ion, or th is intention i s o the r
wise manifested, the space thus indicated is occupied or appropriated
for the t ime be ing, and othe rs are exclude d from occupying i t or from
othe rwise inte rfe ring with the movements o f the sh ip ; for to do so
would be to prevent the fre e e xe rcise of the wi l l

,
or

,
i n othe r words

,
to

inte rfe re with the pe rsonal l ibe rty of the owne r of the sh ip and such
interfe rence could b e j ust ifie d only by some righ t in the party inte rfe r
ing

,
which by the hypothesi s he doe s not have . A nd

,
with regard to

things which are suscept ible of permanent appropriation
,
i t i s obv ious

tha t the use of them by one must
,
in general

,
de tract in a much

greate r degre e from the l iberty of othe rs than in the case of the sea

and othe r things of that class. For many things of the forme r class
can only be used by consuming them,

and the use of them
,
the re fore

,

foreve r deprives othe rs of the l ibe rty to use them ; and, even wi th
regard to those th ings which may b e used wi thout consuming them,

the use i s gene ral ly of a more pe rmanent nature
,
and

,
there fore

,
must

deprive others of the l ibe rty of using them for a longe r pe riod.

T h is kind of inte rference
,
howeve r

,
i s to a ce rtain e xtent inevi tab le

,
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thing for
,
to do so

,
would be a dire ct infringement upon his pe rsonal

l ibe rty. A ny pe rson, the re fore , has a right to appropriate , or make
prope rty of

,
any unappropriated thing ; or, in othe r words, the me re

o ccupation of an unappropriated th ing create s in the occupant a right
of prope rty in i t.
W i th regard to chatte l s

,
or th ings movable

,
this princip le has in our

law
,
at th e pre sent day

,
a ful l appl ication

,
i t be ing a rece ived princi

ple that me re occupation o r appropriation of an unappropriated thing
give s a comple te t itle .

It i s i n th is way
,
al so

,
that

,
be fore the e ra of organized State s,

prope rty in l and originated ; as, for instance , was the case i n the early
history of the A ryan and Semiti c race s

,
as re corded in Scripture

,
and

by H e rodotus and othe rs
,
and as is the case sti l l 1n unoccupied te rri

tories.

l

But
,
in the te rri torie s of an organi zed State

,
i t i s obvious that prop

e r ty, or rathe r an absolute prope rty, in land cannot thus b e acquired ;
for

,
in such case

,
the l and 18 no longe r unoccupied , having in fact been

appropriated by the S tate . H ence
,
in our l aw—and I pre sume in

o the r systems—al l t i tle s to l and are regarded as de rived from the

State
,
e i the r by dire ct grant

,
or by the l aw as e stabl ished by legisla

t ion
,
or by custom.

But even within the te rri torie s of a S tate—in the absence of legis
l ation to the contrary—a right in lands may b e acqu ired good against
al l but the State . For whe re one has occupie d such land , no one but
the State

,
or some one vested wi th i ts right

,
can have any right to ih

te rfe re . H ence
,
i t i s a re ce ived princip le of the law that, whe re an

occupant of land is dispossessed by any one not having a be tte r right,
he can recove r against the intrude r upon me re proof of prior posses
S ion .

Wi th regard to movables, or chatte l s, howeve r, the re would seem to
b e an even highe r t i tle to them than in me re occupation . For such
prope rty is in gene ral produced by

,
and re ce ive s i ts whole value from,

human labor
,
and would the re fore seem to be long to the produce r in

a pecul iar and a h ighe r sense than prope rty by me re appropriation .

For
,
i f our facul tie s are our own

,
the fru its of the i r e xe rtion must be

e qual ly ours
,
except in the single case whe re one wrongful ly exe rcise s

h is lapor upon the prope rty of anothe r
—in which case he acquire s no

right .
T his conclusion

,
howeve r

,
i s based upon a misconception of the

right which men have with re fe rence to unappropriated things
,
and

which they original ly had to al l th ings natural ly exist ing. T his right
i s not a me re abstraction

,
but consists in the l ibe rty to use

,
and the re

fore to appropriate
,
unappropriated things . It cannot be asse rted

,

the re fore
,
that al l men have a right in al l things

,
or

,
i nde ed

,
that men

have any right in unappropriated things at al l
,
beyond that impl ied in

1 On this point there seems to be a general concurrence of opinion but diffe rent
reasons have been assigned as the grounds upon which this e fficacy can be attr ibuted
to occupation. The history and nature of the question are fairly well presented by
Blackstone , 2 Com . 8 , and by Mr . Chr istian in his note on the passage c ited.

2 Upon this last princ iple , G rotius bases an argument against the proposition that

the r ight of prope rty can be der ived from labor . A ssuming that or iginally all things
be longed to allmen in common,

he infe rs that the common r ight o f all to any par tic

ular thing cannot be taken away by the act of any individual, without the consent of

all
,
any more than that the prope rty of an individual could be thus afi ected. (1 R uth

e r ford, Inst. , Bk. 1
, Ch. 3 , Io )



N A TUR A L R I GH TS D EMON S TR A TE D . 85

the right of pe rsonal l ibe rty
,
name ly

,
the right to app rop r i ate them.

H oweve r this may b e , the produce r i s, from the nature of the case
,

always the first occupant
,
or appropriator and

,
on th is ground alone

,

his t itle i s good.

A ll prope rty, the re fore , re sts for i ts foundation upon occupat ion,
or

simple appropriation
,
e i the r by the indiv idual or by the State .

3 . Of R ights in r em Other than the R ight of P r oper ty.

T he fami ly re lations give rise at once to rights in r em and rights in
per sonam,

which must be care ful ly dist inguished . It is with the forme r
only that we have to do at pre sent.
T he se are of e ssen tial ly the same nature as the righ t of property

the essential idea of the righ t in both case s be ing t he re lat ion exist
ing be tween the owne r and th ird pe rsons

,
viz .

,
that the forme r shal l

be fre e to act with re fe rence to the subj ect of the r ight without inter
fe rence from othe rs . From th is

,
in the case of prope rty

,
i t fo l lows

that the th ing owned is subj e ct absolute ly to the wil l o f the owne r.
But

,
in the case of fami ly rights

,
this i s not the case for here a new

e lement i s introduced
,
v iz .

,
the right of pe rsonal l ibe rty in the subj ect

of the right
,
by which the powe r of the owne r is necessari ly l imited .

In gene ral
,
whe re such powe r exists ove r the subj e ct of the right

,
i t

i s a powe r corre sponding to some spe cific obl igation i n h im
,
and there

fore be longs to the class of rights inper sonam,
which ar e distinct from

,

and not to be confounded with
,
the class of rights we are now discuss

ing. In addition to this
,
howeve r

,
the righ t i s some time s accompa

nied by a powe r ove r the subj e ct of the right
,
similar in kind

,
though

not in degree
,
to that of an owne r ove r the th ing owned as

,
for in

stance
,
the righ t of a parent in the chi ld , and possibly that of the

husband in the wife . But the pre sumption in th is
,
as in al l othe r case s

,

i s always in favor of l ibe rty against the powe r ; and, pe rhaps, such
powe r can b e affirmed to exist only in cases whe re the protection of
the subje ct of the right impe rative ly require s i t .
Whe re such powe r e xists

,
i t i s an accidental

,
and not an e ssential

,

e lement of the right for i t doe s not
,
in any way

,
affe ct the re lation

be tween the owne r of the right and third pe rsons, in which, as we have
seen

,
the e ssence of the right consists . T hus the right of the chi ld in

the parent
,
or of the wife in the husband, i s not le ss pe rfect than that

of the parent in the chi ld
,
or that of the husband in the wife , though

unaccompanied by any powe r or contro l ove r the subj e ct of the right
and

,
inde ed

,
i n al l case s the right i s most pe rfect, or at least most val

uable
,
whe re the re l at ions of the partie s are gove rned by love , and

free ly rende red . T he rights in r em growing out of the fami ly re l a
t ions consist

,
the re fore

,
me re ly in the exclusive l ibe rty of enj oying the

socie ty
,
affe ction

,
and se rvice s of the subj e ct of the right andwhe the r

the se are fre e ly rende red or denied
,
andwhe the r in the l atte r case they

can b e compe l led by force or not
,
affe cts me re ly the value , and not

the nature
,
of the right . H ence

,
the que stion of powe r ove r the sub

je ct of the right be l ongs rathe r to the subj e ct of status, and i s imma
te rial to the present discussion

,
which is conce rned only with e stab

lishing the re l ations of the subj ect of the right toward th i rd pe rsons.
T he rights of husband and wife originate in contract, and in the

righ t of each to dispose of h imse l f or he rse l f. But whi le such rights
originate in

,
the ir extent and nature are not al toge the r de te rmined by,
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the agreement of the partie s
,
but ar e modified by ce rtain othe r princi

p le s e stabl i shed in the posi tive moral i ty of the E uropean race—such
as the principle of monogamy and of pe rmanency in the married re la
t ion

,
and that which forbids marriage within ce rtain degre e s of k in

dred . T he se princip le s are also
,
I think

,
susceptible of a theore t ical

demonstration— which
,
howeve r

,
would require a greate r space than i s

consistent with the scope of the pre sent work .

T he right of the parent in the chi l d i s di re ctly de rived from the

right of se l f - owne rsh ip of the parents for the chi ld i s the offspring of
the i r bodie s

,
which are the i rs ; and, the re fore , ouoad the re st of the

world
,
he i s the i rs also

,
as much as the offspr ing of the i r cow or othe r

animal . 1 It i s true that the i r righ t in him is l imited by his righ t in
himse l f but th is, as we have seen, doe s not de tract from the parent’s
right in the chi ld

,
which consists e xcl usive ly in a re l at ion be tween the

parent and th ird pe rsons . Inde ed
,
the right of the ch i l d adds an ad

ditional sancti ty to that o f the parents for his e xistence and educa
t ion depend on the i r foste ring care

,
which i t i s hi s righ t to re ce ive

,

andwith parents the most sacred and valued of the i r rights to afford .

W i th regard to the righ t of the chi l d in h is parent
,
i t i s no less ap

parently de rive d from h is right of se l f - owne rship for
,
le aving out of

View al l que st ion of duty or obl igat ion from the parent to the chi ld,
Nature has so const i tute d men that

,
i n gene ra l

,
they fre e ly rende r to

the ir chi ldren a prote ction and support which is e ssent ial to the i r wel
fare

,
and in part to the i r existence . T o thi s e xtent

,
the re fore

,
the

parent i s appropriated to
,
and become s the prope rty of

,
the chi ld ;

and any inte rfe rence with th is appropriation by th i rd pe rsons is a
mani fe st viol ation of h is rightful l ibe rty to enj oy the leve and se rv
ice s of h is parent .

4 . Of R ights in P er sonam
,
or Obligations, and H er ein F ir st of Obliga

tions E X D E L ICTO .

By a de l i ct
,
or tort

,
i s me ant a v iol ation of a righ t in r em

,
and such

v io lation must ne ce ssari ly consist in some inte rfe rence with the sub
ject of the right .
In the case of the right of se l f - owne rsh ip

,
the Owne r and the subj e ct

of the righ t are one and
,
the re fore

,
any inte rfe rence with the one i s

necessari ly an inte rfe rence with the othe r ; but, in the case of othe r
rights in r em

,
the right can onl y b e violated by an inte rfe rence wi th

the subj ect of the right, for any othe r interfe rence would amount to a
viol ation of the right of se l f - owne rship . T hus, in the case of the righ t
of prope rty

,
a man may b e pre vented from e xe rcising the righ t e i the r

by direct re straint imposed upon himse l f
,
or by the thing owned be ing

taken from him but
,
i n the forme r case

,
the wrong is a v iolation

,
not

of the right of prope rty
,
but of the right of pe rsonal l ibe rty .

Such inte rfe rence with the subj ect of the righ t may consist in a
pe rmanent removal of i t from the posse ssion or powe r of the owne r

,

as whe re one imprisons anothe r
,
or take s away his prope rty

,
or his

wife or chi ld ; or i t may be a me re temporary inte rfe rence . Whe re
the subj e ct of a right in r em i s taken away from the owne r’s power or
posse ssion

,
i t i s an obvious consequence

,
from the definition of the

right
,
that i t should

,
i f practicable

,
b e restored .

It seems equal ly obvious that
,
i f from the destruction of the subj ect

1 Grotius , Bk . 2 , Ch . 5, $ 1 Puffendorf
,
Bk. 6, Ch . 2 , g I .
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howeve r, be more corre ct to distinguish be tween the conside rat ion or
the cause of the contract, and the cause of the obl igati on ; and to
say that the forme r consi sts of the agre ed de triment only

,
and the

l atte r of al l the de triment suffe red, wh e the r agre e d or col late ral .
The cause of the obl igation be ing, the re fore , the de triment caused

to the obl ige e by the acts of the obl igor, i t fol lows that th is consti
tutes al so the l imi t to the extent of the obl igation ; and that the
obl ige e has no right to e xact more than to b e restored to the position
he would have been in but for the acts ot the obl igor, name ly , hi s
promise and his fai l ure to pe rform . T his conclusion is apparently
paradoxical

,
but the pre sumption is in favor of l ibe rty , and the bur

den oi proof
,
upon those who asse rt the e xistence of a more exten

sive right and we know of no princip le that can be adduce d in favor
o f such a claim .

1

It i s
,
howeve r

,
cle ar that, i n the absence of fraud or imposi t ion, the

extent of the obl igation i s l imi ted also by the agre ement—or
, in othe r

words
,
that the pe rformance of the agreement e xtinguishe s the obl i

gationwithout regard to the comparative value of the conside ration ;
for whe re one dispose s of h is prope rty or his se rv ice s fre e ly, and for
an unde rstood conside ration

,
the loss susta ined by the inadequacy of

the conside rat ion to compensate h im for the de triment which he

agree s to suffe r i s the consequence of his own fre e act, for which the
obl igor i s in nowise re sponsible .

It fo l lows
,
from the principle s above stated, that whe re the consid

c ration for a promise i s inadequate
,
and the re i s no col late ral de tri

ment
,
the promisee has no right to exact the spe cific pe rformance of

the promise , or to e xact anything more from the obl igee for a breach

The conclusion, it is true , was not very lucidly expressed the conside ration
,
it was

said
,
must flow

'

from the promisee ; but , no matte r how the rule was stated
,
it is

now se ttled. T he re must be a detr iment of some kind to the promise e ; it may or
may not be that the promisor is benefited by the bargain, but de tr iment to the prom
isee the re must be . Now , it is an interesting fact that this is the conclusion to which
Schlossmann come s after a copious and subtile discussion, not only of the R oman
s tandards , but of the ph ilosophy of mode rn jur isprudence . O ther illustra
tions of the way in which Ge rman author ities have re cently been invoked to susta in
the conclusions of E nglish judges will he reafte r be g iven in de tail. It is enough now
to say that , even if our sole object be to reproduce E nglish jurisprudence , no book on
c ontracts can me e t the pre sent ne ed,

unle ss it at least give s us what is said by gr eat
German commentators , now re cogniz ed in E ngland as authoritative in the jurispru
dence co

)

mmon to Germany and E ngland. (Wharton,

“
On Contracts , preface ,

pp. 5, 6
l E xcept , inde ed, that of gene ral utility, which may always be urged in favor of

any opinion of which one happens to be convinced
,
and to which all that is saidby

Bentham and Austin about conscience , or the moral sense
,
may with more propr ie ty

be applied as
,
for instance One tells you that he has in himself some thing which

has be en given him to teach what is good and what is evil
, and th is he calls e ither his

conscience or moral sense .

‘Nhen looking at his case , he de cide s such a thing to be
good, such anothe r to be bad. Why ? Be cause my moral sense tells me so because
my conscience approves or disapprove s it. (Bentham , T heory of 3 , I .)

"

A s
for the moral sense , conscience , they are me rely convenient cloaks for igno
rance o r s inister inte re st they mean e ithe r that I hate the law to which I obje ct, and
cannot tell why ,

or that I hate the law
,
and that the cause of my hatred I find it

incommodious to avow . If I say openly, I hate the law, ergo, it is not binding and
ought to be disobeyed, no one will listen to me ; but by calling my hate my conscience ,
o r my moral sense , I urge the same argument in anothe r andmore plausible form—I
seem to assign a reason for my dislike ,

when in truth I have only given it a sounding
and specious name .

”

(A ustin, Jur , Substituting for conscience
"

and moral
se nse the te rms

“

pe rception of utility and sense of utility , the sentiment expressed
w ill become as just as it is forcibly expre ssed.
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than the re sti tution of the conside ration
,
or i ts value . For inadequacy

of conside ration i s, in fact, to the extent of the inadequacy
,
no con

side ration and
, upon the same principle that we affirm that a prom

ise without a conside ration is not j ural ly binding
, we must also affirm

that no obl igation re sts upon the promisor to pe rform a promise for
which the conside ration i s inadequate

,
or to do more than to compen

sate the promisee for the de triment whi ch he has suffe red . T hus
,
i f

one agre e s to pay anothe r a hundred dol lars
,
e i the r in money or in

labor or in goods
,
for a horse which i s worth but five

,
the re i s obvi

ously no conside ration for the promise as to nine ty - five out of the
hundred dol lars agre ed to b e paid and the obl ige e

,
the re fore

,
has no

right to exact anything more than a re turn of the conside rat ion
,
to

ge the r wi th compensation for such col late ral de triment as he may
have suffe red .

In applying this principle
,
howeve r

,
the re i s always involved a

que st ion of fact wi th re fe rence to the value of the conside ration or
agreed de triment and this que stion i s always one of great difficul ty.

For i t i s not the exchange value of the conside ration
,
but i ts value or

uti l i ty to the obl igee
,
that is to b e asce rtained - a que stion often al to

ge the r inde te rminate
,
and with re fe rence to which

,
as a“ gene ral rule

,

the obl ige e i s h imse l f obviously the most compe tent j udge . H ence
,

as a practi cal ru le
,
i t i s reasonable to assume , unle ss the contrary

cle arly appe ars, that the value of the conside ration to the obl igee i s as
agreed upon by him .

We
, the re fore , conclude that the de triment caused to the obl ige e by

the acts of the obl igor—viz .

,
the promise and the breach—i s at once

the cause and the measure of the obl igation of the obligor, and of the
corresponding right of the obl igee ; but that, in de te rmining this de t
riment

,
the agre ement i tse l f must

,
unle ss the contrary appears

,
be

taken as i ts measu re .

The ru le s of the law as to the measure of damage s in case s of con
tract

,
though not al toge the r consistent with the principle s of right

he re laid down , ye t obviously re st upon them . For though i t is he ld
,

as a gene ral rule , that the contract i tse l f furnishe s the measure of
damage s

,

”

ye t the propositi on is no t to be taken as unive rsal ly true ,
but is subj ect to nume rous exceptions, which qual ify the ru le in such
a way that the gene ral re sul t i s substantial ly as stated in the preced
ing paragraph

,
with the exception that, owing to the e rroneous no

t ions which prevai l as to the cause of the obl igation, the pre sumption
in favor of the fairne ss o f the contract is

,
pe rhaps

,
too strongly

insisted upon. A brie f e xamination of the rule , in connection with
the exceptions re ferred to

,
wil l make th is apparent .

1 . T o asse rt that the agreement is absolute ly the measure of com
pensation for the breach of a contract i s, in e ffe ct, to asse rt that i t is
the cause , and of i tse l f a sufficient cause , for the obl igation. H ence
i t would fol low that al l agre ements

,
whe the r wi th or without consid

c ration , would create obl igations in the obl igors to pe rform them
,
and

corre sponding rights in the obl igee s to exact the i r pe rformance . But
it i s admitted

,
as we have already obse rved, that, whe re the re i s no

conside ration
,
the re i s no obl igation or right and

,
accordingly

,
ne i the r

in our own nor in any othe r system of law are such agreements gen
e rally enforced .

2 . It would also fol low
,
i f the agre ement i s to be taken absolute l y

l Sedgwick ,
Meas . o f Darn . 200 .
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as the measure of damage s
,
that the obl igee would in all case s have

the right to exact, not only the value of the agre ed equivalent for the
de triment suffe red by him

,
but the agre ed equivalent i tse l f ; or, i n

othe r words
,
he would have a right

,
not me re ly to compensation for

the fai lure of the obl igor to perform his promise , but to the spe cific
pe rformance of the promise i tse l f for

,
i f the agre ement i s to contro l ,

the obl ige e i s ent i tled to what was agre ed upon , and cannot j ustly b e
put off by the substi tut ion

'

of anothe r th ing to which he has not
agre ed . But ne i the r in our own nor in any system of law is such a
right re cognize d but

,
with ce rtain we l l - defined exceptions

,
compensa

t ion only is given.

1

3 . E ven in the exceptional case s whe re spe cific pe rfo rmance i s as a
gene ral rule al lowed, i t i s re fused if the conside ration is inadequate .

”

4 . Upon the same principle
,
in the case of promise s to pay money

or goods, the obl ige e would in al l case s b e ent i tled to re cove r the ful l
amount agre ed to be paid ; and th is i s, no doubt, the gene ral rule .

T he re ar e
,
howeve r

,
nume rous e xceptions

,
to some of which we wil l

r e fe r. T hus i t has always been a rule of equi ty
,
and i s now equal ly

the rule at l aw
,
that an agreement to pay a penal ty for non - pe rform

ance of a promise cannot b e enforced ; and the rule app lie s to al l
case s o f al te rnative promise s to pay money

‘

in case of non- performance
,

whe re i t doe s not appear that the amount agreed to be paid i s a bona
fide e stimate of the actual damage sustained .

3
In othe r case s

,
also

,

the courts re fuse to enforce agre ements which a re mani fe stly unequal
as, for instance , in such case s as Thornborow v. Whi tacre ,

‘ whe re one

for valuable conside ration agreed to de l ive r two grains of rye - corn on
Monday next

,
and four grains on the next Monday

,
and doubl ing 0 11

e ach Monday for a ye ar ; or, as in Jame s v. Morgan
,

‘ approved by
L ord Chance l lor H ardwicke in E arl o f Che ste rfie l d v. Jansen

,

6 whe re
one agreed to pay for a horse a barley - corn for the first nai l in the
shoe s o f the horse , two for the se cond, four for the th ird, and so on
for twenty - four nai l s or as in the case of usurious contracts and nu
me rous othe r simi lar case s

,
in whic h the courts re fuse to enforce the

agre ement in i ts enti re ty
,
and give compensation only .

From al l of whi ch i t cle arly appe ars that the ru le of l aw which
make s the agreement the measure of damage s in case s of contracts
re sts me re ly upon the pre sumption

fl wh ich i s
,
indeed

,
pe rhaps carried

too far
,
that the partie s themse l ve s are the most compe tent and the

s afe st j udge s of val ue ; and not
,
as i s commonly assumed

,
upon the

principle that the agre ement i tse l f i s the cause
,
and consequently the

me asure
,
of the obl igat ion.

6. Of Obligations E X ME R O j UR E .

T he remaining class of obl igations to b e conside red are those aris
ing from me re r ight (ex mer ojur e), among which may b e instance d
the fol lowing :

1 . T he parent i s unde r obl igat ion to support h is minor chi ld
,
and

the chi l d has a corre sponding right to exact such support.
2 . Whe re prope rty come s into the hands of anyone without the con

s e nt of the owne r—as
,
for instance

,
whe re l ost prope rty is found or

1 Sedgwick , Meas . of Dam . 1 0 .

9 N . Y. C . C . ,
1 894 , andcases cited.

3 Sedgwick , Meas . of Dam . 497 , et. seq.

4
2 L d R aym. 1 1 64.

5
1 L ev . 1 1 1 .

6
1 W115. 2 86—295.
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The case of the obl igation of the owne r of prope rty to compensate
anothe r—as, for instance , the finde r of lost prope rty

,
or the salvors

of a de re l i ct or captured sh ip—for labor pe rformed or expense s in
curred in the pre se rvation of prope rty, though apparently clear, is
somewhat more difficul t to explain .

‘
H e re the de triment suffe red by

the obl ige e i s suffi ciently obvious, but the re sponsibi l i ty o f the obl igor
i s not so clear

,
for the re i s ne i the r faul t nor consent upon his part .

T he obl igation , indeed, obviously rests upon the impl ie d or presumed
consent of the owne r ; for i f the obl ige e had inte rfe red, not only with
out his consent

,
but against h is wi l l

,
no l iab i l i ty would have arisen .

But impl ied consent i s not consent at al l nor i s actual consent possi
ble in such a case . Some othe r princip le must

,
the re fore

,
be sought

in orde r to explain the cause of the obl igation and such a principle
may pe rhaps be found in the maxim of the R oman j urists

,
that i t is

j ust that no one should profit by the de trimen t of anothe r, j ustifiably
or innocently incurred .

9

1 Obligations of this class are designated, in the R oman law, by the term de bono

r um gestione. (Inst. , Bk. 3 , Ch . 28 , 1 A ustin, Jur .

9 N am hoc na tur a aquum est
,
neminem cum alter ius detr imento f er i locupletior em

(Dig . 1 2 , 6 , or if not, at least in the pr inciple of necessity , or the argumentum

ab inconvenienti.
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—The Thr ee B eginnings .

Chapte r II. E volution. Chapter IX.
—The Thr ee Bar rier s .

Chapter III . A P uerile H ypothesis .

”
Ch apte r X.

—A toms.

Chapter IV .
—“ Scientific L evity . Chapter XL—A pes .

Chapte r V .
—A H ouse of Cards. Chapter XII . Men.

Chapter V I. Sophisms. Chapter XIII .
—Animi Mundi .

Chapte r VII. P rotoplasm.

No. 24 .

POPULAR SCIENTIFIC LECTURES, viz ., On the Re lation of Optics
to Painting .

- Ou the O rigin of the Planetary System.

—Or
Thought in Medic ine .

—On Academic Fre edom in Ge rman Uni

ve rsif ies ,

—By H . H E LMH OL TZ , P rofessor of P hys ics in the Unive rsity 01

Be rlin.

No. 25.

TH E ORIGIN OF NATIONS .

—In two parts .

—On Early Civiliz a

tions . On Ethnic Afi initie s , &c .

—BY GE OR GE R AWL INSON
.
M-A

Camden P rofessor of Anc ient H istory, Oxford.

C O N T E N T S .

PA RT I .
- E A R L Y 01v1 L 1 zAT1 0Ns. PART II.

—E TH NIC A FFINITIE S IN TH E

Chapter I . Intr oduction. A NCIE NT WOR L D .

Chapte r II.
—On the Antiquity of Civilization

in E gypt. Chapter I.
—Th e Chief J aph e tic R ace s .

Chapter m .
—On
g
e

Bfiggg
tY Of Civili z ation Chapter II .

—Subdivisions of the J aphe tic R aces.

Chapter IV . On the Date and Char acter of Gome r and Javan.

P haanician Civiliz ation. Chapter III.
—The Chief H amitic R aces.

Chapte r V .
—On the Civiliz ations Of A sia.Minor Chapte r IV . Subdivisions Of Cush .

- P hrygia, L yd1 a , L yela , T r oas.

Cha te r V S bdi f M'

d
Chapte r VI .

—On th e ClV lllz at DS of Centr alA s ia P 11 0 1z r a1m an

—A ssyria ,Media , P er sia, India. Canaan.

Chapte r VII .
—On th e Civilization of the E truscans Chapter V I. The Semitic R ace s .

o n c o

h B
'

t
°

Ch apter VIII.—On
C
t£:SC1 V 1

hz at D Of t e n 1 8 11
Chapte r V II . On th e Subdivisions of th e Semiti"

Chapte r IX.
- R esults of th e Inquir y . Races .

P ub lis h e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nts .
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T H E H UMBOL DT L IBR A R Y

NO . 33 .

VIGNETT ES FROM NATURE —By GR ANT A L L EN
, author of “ The E volu .

tionist at L arge .

I.
—Fallow Dee r .

II .
—Sedge and VVoodbrush .

III—R ed Campion and White .

IV B utterflyoH unting B egins
V .
—R ed Campion A gain.

V I.
—The H edgehog

’

s H ole .

V II. On Musbury Castle .

VIII .
—A B ig Fossil Bone .

IX. Ver onica .

X.
—Guelder R ose .

XL The H eron
’

s H aunt.

No. 34 .

TH E PH ILOSOPHY OF STYLE By H E R BE R T SP E NCE R , author of “ F ir st
P r inc iples of P h ilosophy ,” “ Soc ial S tatics ,” “ E lements of P sychology,” “ E le

ments of B iology ,” “ E ducation
,

” 850 .

C O N T E N T S

P A R T I . Causes of For ce in L anguage which dep end upon E conomy of the Mental
E ne rgie s .

I. The P rinciple of E conomy applied to —A r rangement of Minor Images in Build
Words . in up a Thought .

II.
—The E ff e ct of Figurative L anguage E x —The Superior ity of P oetry to P rose

plained . E xplained.

P A R T II. Causes of For ce in L anguage which dep end upon E conomy of the Mental
Sensibilities .

TO WH ICH IS ADDE D

T H E MOTH ER TONGUE ,
By A L EXANDE R BA IN, L L .D.

,
P rofe ssor of L ogic

in the Unive r s ity of A berdeen .

C O N T E N T S .

Conditions of L anguage Th e Age for Commencing Grammar .

T he Moth er Tongue . Th e n he r Composition.

T each ing Grammar . E nglish L iter atur e .

No. 35.

ORIENTAL REL IGIONS ,

—By JOHN CA IRD, P r es ident of the Univer ~
sity of G lasgow,

and other author s.

C O N T E N T S .

—B ' R eligion of China—Confucianism.

R eligions of Indiag
I Iahmfmsm

By R ev. GE OR GE Mxm s soy .

II.
—Buddhlsm . R e ligion of P e rsia .

—Z oroaste r and th e Z end
By JOH N CA IRD , S .T .D . A vesta . By R e v. JOHN MIL NE , M.A .

No. 36.

LECTURES ON EVOLUTION.

—With an Appendix on The Study
of Biology.

—By TH OMA S H . H UXL EY.

C O N T E N T S .

I .
—TH R E E L E CTUR E S ON E V OL UTION . The Demonstrative E vidence of

L ecture I .
—The Thr e e H ypotheses r e specting

th e Hi story of Natur e .

L ectur e II.
—Th e H ypothesis of E volution.

—The
Neutr al and th e Favorable E vidence . ON TH E STUDY OF BIOL OGY.

No. 37 .

S IX LECTURES ON LIGHT ,
By P rof . JOH N TYNDA L L

,
F .R .S .

C O N T E N T S .

L ecture I .
- Introductor y . L ectur e V .

—Range of Vision incommensurate
L ectur e II .

—Or igin of P hysical Theories . with Range of Radiation .

L ectur e III .
—R elation of Th eories to E xpe rience . L ectur e V I .

—P rinciple s of Spectrum Analysis .

L e ctur e lV .
—Chromatic P h enomena produced by —Solar Chemistry—Summary

Crystals on P olar iz ed L ight . and Conclusions .

P ub li sh e d s em i -m onth ly . $ 3 a y e a r . S ing le num b e r s , 1 5 c e nts .

C O N T E N T S .

XI I.
- A B ed of Ne ttle s .

XIII .
—L oose str ife and P impe rnel.

XIV .
—The Carp P ond.

XV.
—A Welsh R oadside .

XV I .
—Seaside We eds .

XV H .
—A Mountain Tarn.

XV H I.—Wild Thyme .

XIX.
—The Donkey’

s A ncestors .

B eside the Cromlech .

XXL—The Fall of the L eaf .

XXI I .
—The Fall of th e Year .



OF P OP UL A R S C IE NCE .

No . 38 and No . 39. [ 1 5 cents each numbe r .

GEOLOG ICAL SKETCH ES AT HOME AND ABROAD.

—By A R CH

IBA L D G E IKIE , L L .D . , Dir e ctor - Gene r al of the Geological Surveys of

Great B r ita in and Ireland—In Two P ar ts
,
e ach complete in i tself .

C O N T E N T S .

P A R T I .
—No . 38.

I . My Fir st Geological E xcur sion.

II .
—" Th e Old Man of H oy .

"

I II.
—The Baron

’

s S tone of Killochan.

IV —The Collie r s of Gar r ick .

V .
—Amono' th e Volcanoes of Centr al Fr ance .

VI .
—The 07d Glac ie r s of Norway and Scotland.

V IL R ock -Weathe r ing Measur ed by th e Decay
of Tomb stones .

N o. 40.

P A R T II .
—No. 39.

I .
—A Fragment of P r imeval E urope .

II .
- In Wyoming.

III .
—The G eyse rs of the Yellowstone .

IV The L ava Fields of Nor thwe stern E ur ope .

V .
—The Scottish School of G eology .

V I .
—Geogr aph ical E volution.

V IL—The Ge ologicalInfluence s which have afi '

ect
ed th e Cour se of B r itish H istory .

T HE SCIENTIFIC EV IDENCE OF ORGANIC EVOLUT ION.
By

GE OR GE J . R OMANE S
,
M.A . ,

L L .D . ,
Z oolog ical Se cr etary of the L innean

Soc ie ty , L ondon .

C O N T E N T S .

I . Introduction.

II .
—The A rgument fr om Classification. [ur e .

III.
—The A rgument f rom MOI hology or S truct

IV .
—The A rgum ent from Geo ogy.

V .
—The A rgument fr om Geograph icalDistri bu

V I .
—Th e A rgument f rom Emb r yology . (tion.

V II. A rguments drawn from Ce r tain Gene r al
Consider ations .

TO W H ICH IS A DDE D

PALEONTOLOGY AND TH E DOCTRINE OF EVOLUT ION.

- BY
P rof . TH OMA S H . H UXL EY .

NATURAL SELECT ION AND NATURAL TH EOLOGY.

—BYE USTA CE
R . CONDE R ,

D .D .

No . 41 .

CURRENT DISCUSSIONS IN SCIENCE By W . MAT T IEU WIL L IAMS,
author of “ The Fuel of the Sun

,

” “ Through Norway with a

Knapsack ,” “ A S imple Tr eatise on H eat,
”&c .

C O N T E N T S .

I . Meteor ic A str onomy .

II .
—Dr . Siemens

’
s Th eory of th e Sun.

TIL—Anoth er World Down H e r e .

IV .
—~ The Origin of Volcanoes .

V .
—Note on the Dir e ct E ffec t of Sun -Spots on

T e r re str ial Climate s .

V I . The P h iloso by of th e R adiomete r and its

Cosmica R evelations.

V II.
—Th e Solidity of th e E arth .

VIII.
- Meteor ic A stronomy .

No. 42.

IX.
-A e r ial E x lor ation of the A r ctic R egions

X. Baily
’

s eads .

”

XL—Worlds mashin
—On the so - cal ed “

Cr ate r -N ecks and
“ Volcanic Bomb s "

of Ir eland.

XIII . T rave r tine .

XIV .
—Mur chison and Babbage .

XV.
—The

“
Consumption of Smoke .

XV I .
—Th e A ir of S tove -h e ated R ooms .

H ISTORY OF THE SCIENCE OF POLIT ICS .

—BY FR E DE R ICK
P OL L OCK .

C O N T E N T S .

Chapter I .
—Introductory .

—P lace of the Th eory
of P olitics in H uman Knowled e .

Chapter II .
- The Classic P er iod : e r icle s—Soc

r ate s—P latO—A r istotle .
—The G r eek Ideal of

the State .

Chapter I
'

II . Th e Mediaeval P e r iod : The P apacy
and the Empir e —T homas A quinas—Dante
Braeton—Mar silio of P adua .

Chapter IV .
- T he Mode rn P e riod : Machiavelli

Jean Bodin—Sir Thomas Smith—H ob b e s .

No. 43 .

DARWIN AND HUMBOLDT .

—The ir
H UXL EY and oth er s .

Cha
p
fe r V .

—Th e Mode rn P e riod (continued)
ook e r—L ocke—R ousseau—Blackstone .

Chapte r V I .
—The Modern P e r iod (continued)

H ume—Monte squieu—Burke .

Cha ter V II .
—The P r esent Centur y : P olitical

over e ignty
—L imits of State Inte r vention

B entham—Austin—Maine—Bagehot—Kant
A h r ens Savigny Cornewall L ewis John
Stuart Mill—H e r be r t Spence r—L aboulaye .

Lives and Work.

—By P rof

C O N T E N T S .

CH AR L E S DA RWIN .

I .
—Intr oductor y Notice —By TH . H . H UXL EY.

II.
—L if e and Char acte r .

—B y GE O. J . R OMANE S .

III .
—Work in Geology—By A R CH IBA L D GE IKIE .

IV .
—Work in Botany .

- ByW .T .TH ISE L TON DYE R .

V .
—Work in Z oOlogy . By GE O . J . R OMA NE S .

V I .
—Work in P sychology—By GE O. J . R OMA NE S .

AL E XANDE R VON H UMBOLDT .

I .
—A n Addr e ss deliver ed by L OUIS A GA SSIZ at

th e Centennial Annive rsary of th e b ir th of A L EX
A NDE R V ON H UMBOL DT , unde r the auspice s of the

B oston Society of Natural H istor y , Se t . 1 4, 1 869.

II.
—R emarks by P r of . FR E DE R IC H E DGE , of

H ar vard University .

T H E H UMB OL DT P UB L ISH ING CO 28 L a fa y e tt e P la c e , N ew Y or k .



T H E H UMBO L DT L IBR A RY

No . 44 and No. 45.

TH E DAWN OF H ISTORY.

—An
[ 1 5 cents eac h numbe r .

Introduction to Prehistoric

Study,

—E dited by C. F . KE A RY
,
M.A . , of the Br itish Museum .

—In Two

P ar ts, e ach complete in itse lf .

C O N T E N T S .

P A R T I .
—No. 44.

Chapter I .
—The E arliest Traces of Man.

Chapter II.
—The Second Stone Age .

Chapte r III.
—Th e G rowth of L anguage .

Chapte r IV .
—Familie s of L anguage .

Chapte r V .
—The Nations of the Old World.

Chapte r V L—E ar ly Social L ife .

Chapter V II . The Village Community.

No. 46.

P A R T II. No. 45.

Chapter VIII. R eligion.

Chapter B IL—A r yan R eli
'

ons .

Chapte r X.
—Th e Othe r or ld.

Chapter XL—Mytholo ie s and Folk -Tales .

Chapte r XII.
—P ictur e r iting.

Chapte r XIII .
- P hone tic Wr iting. [ities.

Chapter XIV —Conclusion.
—Note s and A uthor

THE D|S EAS ES OF MEMORY_ By TH . R IBOT , author of “ H er edity ,”

E ngl ish P sychology,”&c . Tr anslated from the Fr ench by J. FITZ GE RA L D
, A .M.

C O N T E N T S

Chapter I. MEMORY A s A B IOL OGICA L FA CT .

Memory e ssentially a biological fact, incident

ally a psychic fact. Organic memory—Mod
ifi cations of ner ve -elements : dynamic associa

tions b e twe en th e se elements—Conscious mem
or y

—Conditions of consciousness : intensity ;
du ration. Unconscious cer ebr ation. Ne rve

action is th e fundamental condition of memor y ;
consciousne ss is only an acce ssory . L ocaliz a

tion in the past, or r e colle ction. Me chanism
of this Ope r ation.

—It is not a simple and instan.

taneous act ; it consists of th e addition of se c

ondar y states of consciousne ss to the pr incipal

state of consciousne ss . Memory is a vision in

time —L ocalization, the or e tical and pr actical.

R e fer ence points—R esemblance and difi
‘

er ence

b e twe en localization in the fu tur e and in the

past .
—A ll memor y an illusion—Forge tfulne ss

a condition of memory —Re turn to the star ting
point : conscious memory tends little by little to

b ecome automatic .

Chapter II.
—GE NE R AL AMNE SIA .

Classification of the diseases of memory .
- Tem

por ar y amnesia . E pileptics. Forge tfulness of

cer tain per iods of life . Examples of r e -educa

tion—Slow and sudden r ecove r ies .
- Case of pro

visional memory . P eriodical or inte rmittent
amne sia—Formation of two memorie s, totally
or par tially distinct. Cases of hypnotism r e

corded byMacnish ,A zam , and Dufay .
—P rogr e ss

ive amne sia—Its impor tance —R e veals th e law
which gove rns th e de struction of memor y .

—L aw
of r egr e ssion : enunciation of this law.

—Inwhat

No. 47.

THE CH ILDHOOD OF RELIGIONS .

—Embracing a Simple Account
of the Birth and G rowth of Myths and Legends

—B )
r E DWA RD

CL ODD, author of “ The Ch i ldhood of the Wor ld
,

” “ The Story of

“

Cr eation,

” &c .

C O N T E N T S .

Chapte r I .
—Introductory . [tion.

Chapte r II .
—L egends of th e P ast about the Cr e a

Ch apter III . Cr eation as told by Science .

Chapter IV .
—L egends of the P ast aboutMankind.

Chapter V .
—E arly R ace s of Mankind. (tions .

Chapter V I .
—Th e A ryan. or Indo -E uropean na

Chapte rV II. The Ancient and Modern H indu

R eligions .

C hapter VIII.
—Zoroastrianism, the Ancient R e

ligion of P er sia .

IX.
—Buddh ism

Chapte r X.
—The R eligions of China.

Chapter XI .
—Th e S emitic Nations .

Chapte r XII . Mohammedanism
,
or Islam.

Chapter XIII.
—Ou the Study of the Bible .

Chapte r

P ub li s h e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nt s .

orde r memory fails.
—Counte r roof : it is r econ

stituted in inve r se order .
—Co rmatory facts .

Congenital amnesia—E xtr aordinary memory of
some idiots.

Chapte r III.
—P A R TIA L AMNE SIA .

R eduction of memor y to memories—A natomical
and physiological r ea sons for par tial m emories.—Amne sia of number s, names , figur es ,forms ,&c .—Amne sia of signs —Its natur e : a loss ofmotor
memor y.

—Examination of this point—P rogr e ss
ive amne sia of signs ver ifi es com letely the law
of r egr ession.

'

Orde r of disso ution proper
names : common nouns ; ve rb s and adj ectives ;
inte r j ections , and language of the emotions ;
gestures—R elation b etwe en this dissolution and
the evolution of the Indo- E uropean languages .

Counte r -proof r eturn of signs in inve rse order .

Chapter IV .
—E XA L TA TION or MEMORY, OR

H YP E RMNE SIA .

Gener al excitation—P ar tial excitation. R eturn
of lost memories —R eturn of forgotten lan

guage s
—R eduction of this fact to the law of r e

gr e ssion—Case of false memory
—E xamples,

and a suggested explanation.

Chapter V . CONCL USION .

R elations be tween th e r e tention of pe r ceptions
and nutrition. b e tween th e r eproduction of r ec
ollections and the gener al and local cir culation.

—Infiuence of th e quantity and quality of th e
blood. E xample s—Th e law of r e r ession con

nected with a physiolo
‘

cal pr incip e and a psy
chological pr inciple . ecapitulation.
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T H E H UMBOL DT L IBR A R Y

No. 53 .

ANIMA L AUT OMAT ISM, AND OTH ER ESSAYS —By TH OMAS
H ENRY H UXL EY,

L L .D .
,
F .R .S .

C O N T E N T S

I .
—Ou th e H yp othe sis that A nimals ar e IV .

—Ou the Borde r Te r ritory b etween the
A utomata, and its H is tory . Anim al and th e Vege table Kingdoms .

II. Science and Cultur e . V .
—Universities : A ctual and Ideal.

III . On E lementary Instr uction in Physiology .

No . 54 .

TH E BIRTH AND GROWTH OF MYTHS — By E DWA RD CL ODD
,

author of “ The Ch ildhood of the World,
” “ The Ch ildhood of R e

ligions,
” “ The Story of Cr e ation,

” &c .

C O N T

I.
- Natur e as Viewed by P r imitive Man.

II .
—P er sonifi cation of the P owe r s of Natur e .

ILL—The Sun and Moon in Mythology .

IV . The Th eor ie s of Ce r tain Comparative
Mythologists .

V .
—A ryan Mythology .

V I. The P r imitive Natur e -Myth Tr ansformed.

V IL—The S tar s in Mythology .

VIII. Myth s of th e De structive For ces of Natur e .

IX.
—The H indu Sun- and-Cloud Myth .

X.
—Demonology.

No. 55.

TH E SCIENTIFIC BASIS OF MORALS , AND OTH ER ESSAYS .

By WIL L IAM KINGDON CL IFFOR D ,
F .R .S .

C O N T E N T S .

I .
—Ou the Scientifi c Basis of Mor als .

—The E thics of Belief .

II .
—R ight and Wrong : the Scientific Gr ound Th e E thics of R eligion.

of their Distinction.

No . 56 and No. 57. [ 1 5 cents each numb er .

ILLUSIONS : A PSYCHO LOG ICAL STUDY.

—By JAME S SUL LY, author
of

“ Sensation and Intuition,

” “ P e ssimism ,

” &c .
— In Two P ar ts .

C O N T E N T S .

Chapter I .
- Th e Study of Illusion. apter VIII.

—Illusions of Intr ospection.

Ch apte r II . The Classification of Illusions . apter IX. Other Quasi- P r e sentative Illu

Chapte r III .
—Illusions of P er ception : Gener al. sions : E rr or s of Insight.

Chapte r IV .
—Illusions of P e r ception (continued) . Ch apte r X.

—Illusions of Memory .

Ch apte r V .
—Illusions of P e r ception (continued) . Chapte r XI .

—Illusions of B elief .

Chapter V L—Illusions of P er ception (continued) . Chapte r XII . R esults .

Chapte r V II . Dr eam s.

No. 58 and No. 59. Two double numbe r s , 3 0 cents each .

THE ORIGIN OF SPECIES BY MEANS OF NATURAL SELEC
TION, or the Pre se rvation of Favored Race s in the Struggle
for Life _ By CH A R L E S ,

DA RW IN ,
M.A . ,

F .R .S .

—New edition
,
from th e sixth

and late st E ngl ish edition, with additions and cor rections—Two double numb er s .

C O N T

Chapter I .
- Variation under Dome stication.

Chapter II .
—V ar iation under Natur e .

Chapte r III . Str uggle for E xistence .

Chapte r IV .
—Natu r al Selec tion ; or , th e Sur

vival ot
'

the Fitte st .

Chapte r V .
—L aws of Var iation.

Chapte r V I .
—Difi”1 cultie s of th e Th eory .

Chapter V II—Misce llaneous Ob j ec tions to the

Th eory of Natural Selection.

Chapte r VIII . Instinct .

Chapter IX.
—H ybr idism.

P ub lis h e d s em i -m onth ly . $ 3 a y e a r . S ing le num b e r s , 1 5 c e nt s .

E N T S .

XL—Metempsychosis and T ransformation.

XII —T ransformation in the Middle A ges.

XIII .
—The B elie f in T ransformation Unive rsal.

XIV . Beast -Fables .

XV. Totemism.

XV I .
—H e r aldr A nce stor -wor sh ip. [tiyes.

XVII .
—Sur viva of Myth in H istor ical Nar ra.

XVII I .
—Myth s of King A r thur and L lewellyn.

XIX—Semitic Myths and L egends .

XX . Conclusion.

A pp e nd ix.
—A n Ame r ican Indian Myth .

E N T S .

Chapte r X.
- On the Impe rfection of the Geo

logical R e cord.

Chapter XI .
- Oh th e Geological Succession of
Organic B e ings .

Chapte r XII.
—Geological Distr ibution.

Chapte r XI II—Geological Distr ibution
Chapte r XIV .

—Mutual A ffinitie s of Organic B e
ings : Morphology : Embryology
R udimentar y Organs.

Chapter XV. Re capitulation and Conclusion.

Index.
—Glossar y of Scientifi c T e rms .



OF P OP UL A R S C IE NCE .

No. 60.

THE CH ILDHOOD OF TH E WORLD.

—A Simple Account of Man
in Early Time s ,

By E DWA RD CL ODD , author of “ The Ch ildhood
of R eligions,” “ The S tory of Cr eation

,

” &c .

C O N T E

P A R T I.
I.
—Intr oductory .

II .
—Man

’
s Fir st Wants.

HI .
—Man

’
s Fir st Tools .

IV —Fir e .

V .
—Cooking and P ottery.

V I .
—Dwellings .

Use of Metals.

V III—Man’
s Gr eat A ge on the E arth .

1X.
- Mankind as Shepherds , Farmers , and

Tr aders .

X—L anguage .

XL Writing.

Counting.

Man'

s Wande r ings fr om his fi rst H ome .

Man
’

s P r ogr ess in all things .

Decay of P eoples .

P A R T II.

XVI . Intr oductory .

XV II —Man
’

s Fir st Questions .

XVIII .
—Myths.

No. 61 .

M|3 CELLANEOUS ESSAYS .

— BY R ICH A RD A . P R OCTOR
,
B .A . ,

author of
“ The Sun,

” “ Othe r Wor lds than Our s,
” “ Saturn

,

” &c .

C O N T E N T S .

I . Str ange Coincidence s .

II .
- Coincidences and Superstitions .

III . Gambling Super stitions .

IV —L earning L ang uage s .

NO. 62. [Double numb e r ,
30 cents.

TH E REL IGIONS OF TH E ANCIENT WORLD, including Egypt,
Assyria and Babylonia, Pe rsia , India , Phoenic ia, Etruria, G re e ce ,
Rome ,

By GE OR GE R AWL INSON
,
M.A .

,
Camden P r ofe ssor of A nc ient H istory,

Oxford, and Canon of Canterbury—A uthor of “ The Origin of Nations,” “ The

F ive Gr eat Monar ch ies,” &c .

C O N T E N T S .

Chapter I.
—Th e R eligion of the A ncient Chapter V .

—Th e Re ligion of the P hoenicians
E gyptians . and Car thaginians .

Chapter IL—Th e R eligion of the A ssyr ians Chapter V I .
—Th e R eligion of the E truscans .

and Babylo Chapte r V IL—The Re ligion of the A ncient

Chapte r II I. The R eligion of the Ancient G r eeks .

Ir anians . Chapte r VIII.
—The R e ligion of the A ncient

Chapte r IV .
—The R eligion of th e E arly Romans.

Sanskr itic Indians . Concluding R emarks .

No. 63 .

P R O G R E SS IV E MO RA L ITY.

—Ah Essay in Ethics .

—BY TH OMA S
FOWL E R ,

M.A .
,
L L .D . , P r e sident of Corpus Chr isti College , Wykeham

P rofe ssor of L ogic in the Univer s ity of Oxford.

C O N T E N T S .

Chapter I . Intr oduction. The Sanctions of Chapte r III . Analysis and Formation of the

Conduct . Mor al Sentiment—Its E ducation
Chapte r II . The Mor al Sanction or Moral and Impr ovement .

S entiment—Its Functions , and Chapte r IV . The MoralT e st and its Justifi cation.

th e Jus tifi cation of its Claims to Chapte r V .
—The P r actical A pplication of the

Super ior ity . Mor al Test to ExistingMorality .

TH E H UMB OL DT P UB L I SH ING CO 28 L a fa y e tt e P la c e . N ew Yor k .

N T S .

XIX—Myths about Sun and Moon.XX.
-Myths about E clipses .

XXL—Myths about S tar s .

XXII .
—Myths about the E arth and Man.XXIII—Man

’
s Ideas about the Soul.XXIV—B elief in Magic and Witchcraft .XXV.

—Man
’
s A we of the Unknown.XXVI . Fetish -Wor ship.XXVII. Idolatry .

XXVIII. Natur e -Wor ship .

1 . Wate r -Wor ship.

2. T r ee -Wor ship .

3 . Animal -Wor ship .

P olytheism , or B elie f in Many Gods .

Dualism , or B elief in Two Gods .XXXI .
—P raye r .

M IL—Sacrifi ce .

XXXII I.
—Monotheism , or Belief in One God.XXXIV .
—Thr e e Storie s A bout A b raham.XXXV.
—Man

‘

s B elie f in a Futur e L ife .XXXVI.
—Sacr ed Books .

XXXVII . Conclusion.
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T H E DISTRIBUT ION OF LIFE , Animal and Vege table , in Space
and Time .

By A L FR E D R USSE L WA L L A CE and W . T . TH ISE L TON DYE R .

C O N T E N T S .

SE CT ION I.
—DISTR IBUTION OF A NIMA L S .

G eogr aphical Distr ibution of L and A nimals .

A .
—Ve r tical Distribution of A nimals .

B .
—P owe r s of Disper sal of A nimals.

C.
—Wide spr ead and L ocal G roups . [mals .

D .
—Bar r ie r s which L imit the Distribution of A ni

E .
—Z oOlogical R e ions .

The P a aear ctic R egion.

The E thiopian R egion.

The Oriental R e
°

ou .

The A ustralian egion.

The Neotropical R egion.

Th e Nearctic R egion.

Distr ibution of the H igh er Animals dur ing the
Te r tiary P e r iod.

A .
—Ter tiary Faunas and their Geogr aphical R ela
tions to those of th e six Zodlo ical R egions.

B .
—B ir thplace and Mi ations 0 some Mamma
lian Familie s and ene ra .

Distribution of Marine A nimals.

For aminife ra . Cir rhipedia.

Spongida . Mollusca .

A ctinozoa. Fishes .

P olyzoa . Marine Tur tles .

E chinodermata . Cetacea.

Crustacea .

No . 65.

Gener al R elations of Marine with T e r r estrial
Z odlogical R egions .

Distribution of A nimals in Time .

SE CTION IL—DISTR IBUTION OFVE GE TA B L E L IFE .

TH E NOR TH E R N FL ORA .

Th e A r ctic -A lpine Flora .

The Inte rm ediate or Temper ate Flora.

The Medite rr aneo -Caucasian Flora.

TH E SOUTH E R N FL OR A .

Th e A ntar ctic -Alpine Flora .

The A ustralian Flora .

The A ndine Flora.

The Mexico -Californian Flora.

The South -A f rican Flora.

TH E TROP ICA L FL ORA .

The Indo -Malayan T r o ical Flora.

The Ame rican T ropica Flora.

Th e A frican T r opical Flora .

CONDITIONS OF MENTAL DEV ELOPMENT , and Othe r Essays .

By WIL L IAM KINGDON CL IFFOR D
,

late P rofe ssor of A ppliedMathematics
in Univer s ity Col lege , L ondon.

C O N T E N T S .

I.
—On some of the Conditions of Mental

Development .

II. On th e Aims and Instruments of Scientific
Thought .

III .
—A L ectur e on A toms.

IV . The Fir st and th e L ast Catastroph e .
- A crit

icism on some r ecent speculations about
the dur ation of the universe .

No. 66.

T EC H NICA L E DUCAT IO N, AND OT H E R E S SAYS —By

TH OMA S H E NRY H UXL EY
,
F .R .S .

C O N T E N T S .

I .
—Te chnical E ducation .

II.
—The Connection of the Biological Science s

with Medicine .

III .
—Joseph P r iestly .

IV .
—On Sensation and the Unity of Structure of

Sensife rous Organs .

V .
—On Ce r tain E r ror s r especting the S tructure

of the H ear t attr ibuted to A ristotle .

TH E BLACK DEATH : An Account of the De adly Pe stilence of

the Fourte enth Century,
By J . F . C. H E CKE R , M.D .

,
P rofessor in the

F r ede r ick William Univer si ty, Ber l in ; Membe r of var ious learned soc ie tie s in
L ondon, L yons , New York

,
P h ilade lph ia , &c . Tr anslated for the Sydenham

Soc ie ty , of L ondon,
by B . G . BA BINGTON , M.D . , F .R .S .

C O N T E N T S .

Chapte r I .
—Gener al Ob ser vations.

Chapter II .
—The Disease .

Chapter III . Cause s . Spr ead.

Chapte r IV . Mor tality .

Chapte r V .
—Moral E fi ects.

Chapter VI .
—P hysicians .

A pp e nd ix.

I .
—Th e Ancient Song of the Flagellants.

II .
—E xamination of the Jews accused of

P oisoning the Wells .

P ub li s h e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nts .
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‘

AND SC IENC E .

Four addr e sses de l ive r ed at the L ondon Crystal P alace School of A rt, Sc ience ,
and L ite r atur e .

I

Paét and P re sent
'
in the East —A P arallelism demonstrating the pr inc iple

Of Causal E volution, and the ne cess ity of the study of Gene r al H istory .

By G . G . Z E R FFI, D .P h . ,
Fe llow of the R oyal H istor ical Soc ie ty of L ondon.

1 1 .

A Ple a for a More Scientif ic Study of Geography.

—By R ev . W. A .

I

H A L E S , M.A .
,
forme rly E xh ib itione r of Ca ius College , Cambr idge .

I I .

H e reditary Tendenc ie s as Exhibited in History.

- By H E NRY E L L IOT

MA L DE N
,
M.A . ,

Tr inity H all, Cambr idge .

IV

Vicnssitude s of the English Langu e .

—By R ev R OBINSON TH ORNTON.
D .D . ,

former ly Fellow of St. ohn’
s College , Oxford.

Nos . 74, 75, 76, 77 (double numbe r ) .

THE DESCENT OF MAN, AND SELECTION IN RELAT ION
TO SEX ,

—By CH A R L E S DA RWIN .
—With Illustr ations . New E dition, R e

vised and A ugmented.

C O N T E N T S .

P A RT I. Chapte r

TH E DE SCE NT OR OR IGIN OF MAN .

Chapte r I .
—The E vidence Of the Descent of

Man from some L owe r Form.

Chapte r II. On th e Manne r of Development of
Man from some L ower Form .

Chapter III.
—Comparison of the Mental P owe r s

of Man and th e L ower Animals .

Chapte r IV . Comparison Of th e Mental P owe r s
of Man and the L owe r Animals

(contimwd) .
Chapte r V .

—Ou the Development of the Intel
lectual andMor al Facultie s dur
ingP r ime valandCiviliz edTime s

Chapte r V I. On the A i
‘

fi nities and Genealogy of

Man.

Chapte r V II —On the R ace s of Man. P A RT II I.
SEXUA L S E L E CTION IN R E L A TION To MAN ,

P A RT 1 1 .

A ND CONCL USION .

SExUA L SE L E CTION . Chapter XIX—Secondary Sexual Ch ar acter s of
Chapter VIII.

—P r inciple s of S exual Selection . Man.

Chapter IX. Se condary Sexual Char acte r in Chapte r XX. Se condary Sexual Char acter s of
the L ower Classe s of the A n Man (continued) . [sion.

imal Kingdom . hapter XXL—Gener al Summar y and Conclu
Number s 74, 75, 76, are single numb er s (1 5 cents each ) ; Numb er 77 is a double number (30 cents) .

P r ice of the entir e work 75 cents .

NO .

H IS
B

TORICAL SKETCH OF TH E DISTRIBUT ION OF LAND IN

ENGLAND,with Sugge stions for some Improvement in the law.

By WIL L IAM L L OYD B IR KBE CK, M.A . , Maste r of Down ing College , and Downing
P rofessor of the L aws of E ngland in the Univer s i ty of Cambr idge .

C 0 N T E N T S .

PA RT I. XIII. R elaxation of Str ict E ntails .
—Common

I .
—An lo~Saxon A

’

cultur e . G eneats and Re cove ri es.

ebur s .
—V il ani . XIV H enr y V II . and his Nobles—The Statute

II . A gricultur e afte r the Conquest.
—Ville in of Fine s.

age .
—Copyholde r s .

—Continental Se rfs . XV. Str ict Se ttlements .

III.
—Orig1n of L arge P roper ties—E state s of XV I .

—E fi’e ct ot S tr ict Settlements of L and.

A nglo- Saxon Nobility.
—E vidence of Mr . Thor old R oge r s .

Domesday . XVII.
—Trustees to P r e se rve Contingent R e

IV .
—The Soke . Socage T enur e . mainde r s .

V .
—A gricultural Communitie s. XVIII. P owe r s of Sale .

V I .
—Mr . Se ebohm . XIX—Inclosur e of Waste L ands —Mr . John

V II—The Fir st Taxation of L and—The H ide . Walter .
—Formation Of a P easant P ro

VIII.
- Saxon L aw of Succession to L and. prietary .

IX.
—E ffect of the Norman Conque st on th e

Distr ibution of L and. P A R T II.

X.
—Norman L aw of Succe ssion. I.

—Amendment of L aw of P r imogenitur e .

XL—Str ict E ntails .
—The Statute “ De Donis H .

—P roposed System of R egistration.

Conditionalibus .

” II I .
—Mode rn R egistration A c ts .

XII.
—E ffects of Str ict E ntails . Scotch E ntails . IV The P r e sent Gene r al R egistration A ct,

P ub lish e d s em i -m onthly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nts .

X.
—Secondary Sexual Character s of

Insects .

Chapte r XL—Insects (continued)—Order L epi
dopte r a (butterfi ie s andmoths )

Chapter XII.
—Secondary Sexual Character s of

F
i
shes, Amphibians , and Re p

ti e s.

Chapte r XIII .
—S e
§
on

d

dary Sexual Characters of
II 5.

Chapte r XIV .
—Birds (continued).

Chapte r XV.
—Birds (continued) .

Ch apter XV I—Birds (concluded) .
Chapte r XVII . Secondary Sexual Char acters of

Mammals.

Chapte r XVIII. Secondary Sexual Character s of
Mammals (continued) .
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No. 79.

SCIENTIFIC ASPECTS OF SOME FAMILIAR TH INGS .

- By W
M. WIL L IAMS , F .C.S .

C O N T E N T S .

I.
-On the Social B enefi ts of P arafi n. V II.

—Th e A ction of Fr ost inWate r P ipes and
H .
—Th e Formation of Coal. on Building Mate rials.

ILL—The Chemis try of Bog R eclamation. VII I.
—Fir e Cla and A nthracite .

IV .
- The Coloring of Gr e en Tea . IX. Count umford

’
s Cooking Stove s.

V .
—“ Ir on-Filings in Tea. X.

—The Air of Ste ve H eated Rooms .

V I .
—The Origin of Soap. XI . Dome stic Ventilation.

Double numb er , 3 0 cents.

C

O

HAR L E S DA RWIN : H IS LIFE AND WORK .
By GRANT A L L EN

C O N T E N T S

Chapte r I.
—The World into which Darwin was Chapte r V II .

—The Darwinian R evolution b egins.
born. Chapter VIII .

- The Descent of Man.

Chapter II .
—Char le s Darwin andh isAntecedents . Chapter IX.

—The Theory Of Cour tship.

Chapter III.
—E arly Days . Chapte r X.

—Victory and R est .

Chapter IV . Darwin
‘

s Wander Year s . Chapte r XI .
—Darwin’

s P lace in the E volution
Chapter V . Th e P e r iod of Incubation. ary Movement.
Chapte r V I . The Or igin of Spec ies .

"

Chapte r XII—The Ne t Re sult.

No. 82.

ILLUSIONS OF TH E SENSES : AND OTH ER ESSAYS —BY
R ICH A RD A . P R OCTOR .

C O N T E N T S

I .
—Illusions of th e Sense s . V . Our Dual Br ain.

II .
—A nimals of the P r e sent and th V I .

—A New Star in a Star Cloud.

[ IL—L ife in Oth e r Worlds . V II .
—Monster Sea Serpents .

IV —E ar thquake s . VIII—Th e Origin of Comets.

NO . 83 .

PROFIT -SHARING BETWEEN CAPITAL AND LABOR —Six E ssays.

By S E DL EY TAYL OR
,
M.A .

,
late Fellow of Tr inity College , Cambr idge , E ng.

C O N T E N T S .

—P r0fi t Sh aring In A gr icultur e .

A pp
endix to E ssay V . Mr . Vande
em 8 Ir ish E xper iment.

—P r ofi t Shar ing in Distributive E nter ~

pI ise .

No. 84.

STUDIES OF ANIMAT ED NATURE .

- Four E ssays, V iz .

Ba
I

ts .

—BYW S . DA L L A S , E L .S .

I I .

Dragon
- FIie s .

- By W S DA L L A S. F L S

1 1 1 .

The Glow-worm and othe r Phosphorescent Animals .

—By G G CH IS

H OLM, M.A .
,
B .Sc .

IV .

Minute O rganisms ,

—By FR EDE R ICK P . BA L KWIL L .

No. 85.

THE ESSENTIAL NATURE OF REL IGION.

—By J - A L L ANSON P ICTON.

author Of “ The Mystery of Matte r ,” See .

C O N T E N T S .

I .
- R eligion and Fi e edom of Though t . IV . P roph etic R eligions .

II.
—The E volution of R eligion.

—Fetichism . V . R eligious Dogma.
—The Futur e of R eligion.

III.
—Natur e Wor ship.

TH }: H UMBOL DT P UB L ISH ING CO 28 L a fa y e tte P la c e , N ew Y or k .
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No. 86.

TH E UNSEEN UNIVERSE —BYWIL L IAM KINGDON CL IFFORD
,
F .R .S .

TO WH ICH IS ADDED

TH E PH ILOSOPHY OF THE PURE SCIENCES —By WIL L IAM KING

DON CL IFFOR D, F .R .S .

C O N T E N T S

I. Statement of the Question.

I
III—The P ostulate s of th e Science of Spac e .

II.
—Knowledge and Feeling. IV .

—The Unive rsal S tatements of A r ithme tic .

No. 87.

TH E MORPH INE HABIT (MORPH INOMANIA) . - Thlf'e e L ectur e s by

P rofe ssor B . BA L L , M.D ., of the P ar is Faculty of Medic ine .

C O N T E N T S

L—Mo hinomania.
—Gene r al Descr iption. III. Morphinomania.

—Diagnosis, P r ognosis , and
If ects of the A buse of Morphine . T reatment .

II .
—Morphinomania .

- E lf ects of A bstinence
f rom Morphine .

To wh ich is appended four othe r le ctur es, viz .
,

I—The Borde r- Land of Insanity.
III~ P rolonged Dre ams .

II.
—Ce rebral Dualism.

IV U—Insanity in Twins .

NO. 88 .

SCIENCE . AND CRIME , AND OTH ER ESSAYS —By ANDR EWWIL SON.

C O N T E N T S

I .
—Th e E arlie st Known L ife -R elic . The P olity of a P ond.

II .
—A bou t Kangar oos . Skates and R ays.

III—On Giants . L eaves .

THE GENESIS OF SC |ENCE_—By H E R BE R T SP E NCE R .

TO WH ICH IS A DDE D

THE COMING OF AGE OF
“

TH E ORIG IN OF SPECIES .

—BY
P r ofessor TH OMA S H E NRY H UXL EY

,
F .R .S .

No. 90.

NOTES ON EARTHQUAKES : with Thirte en Misce llaneous Essays .

By R ICH A RD A . P R OCTOR .

C O N T E N T S

I .
—Notes on E arth uak e s . VIII. Sun -Worship .

H .
—P hoto t aph ing ifte en Million S tar s . IX.

—H e r be r t Spencer on P rie sthoods .

III The tory of the Moon . X.
—The S tar of Be thleh em and a Bible Comet.

IV . The E ar th
'
s P ast. XL—A n H istor ical P uz zle .

V .
—The Story of the E arth . XII . Galileo, Darwin, and th e P ope .

V I .
—The Falls of Niagar a . XIII. Science and P olitics.

V II—Th e Unknowable . XIV —P ar ents and Ch ildr en.

NO 91 . Double numbe r , 3 0 cents .

THE RISE OF UNIVERS IT lES ,

—By S . S . L AUR IE , L L .D . ,
P r ofe ssor of the

Institute s and H istory of E ducation in the Unive rs ity of E dinburgh .

C O N T E N T S .

l.
—The R omano-H ellenic Schools and th eir lX—The Unive r sity of P aris.

Decline . X.
—The Constitution of Unive r sities —The

II .
—Infiuence of Ch r istianity on E ducation,and te rms “ Studium Gene rale and “ Uni.

R ise of Chr istian Schools . ve r sitas .

’

III —Charlem a e and th e Ninth Century . XI .
—Students . their Numb er s and Discipline

IV .
—Inne rWor of Chr istian Schools (450 P r ivileges of Universitie s .

—Faculti
V .
—T enth and E leventh Centur ies . XII—Gr aduation.

V I - The R ise of Unive r sitie s (A . D . XI II .
—Oxford and Camb r idge .

V II—Th e Fir st Unive r sitie s .
—Th e Schola Sale r The Unive r s ity of P r ague .

nitana and the Unive r sity of Naples . XV. Unive r sity Studies and the Conditions of

VIII—The Unive rsity of Bologna . Gr aduation.

P ub lis h e d s em i -m onth ly . $ 3 a y e a r . S ing le num b e r s , 1 5 c e nts .
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No . 100.

S C IENC E A ND P O ETRY, AND OT H E R E SSAYS —By
ANDR EW WIL SON,

I. Sc ience and Poetry,

; A V aledictory Addr ess to a L iterary Soc ie ty .

II.
- The Place , Method, and Advantages of Biology in O rdi

nary Education.

III Sc ience Culture for the
“ P eople

’
s College .

”

Masse s ,

—An Opening L ec ture at a

IV .
- The Law of Likeness , and its Working .

No. 1 01 .

AESTH ET ICS ,
By JAME S SUL LY, M.A .

C O N T E N T S .

(A ) . Metaphysical P roblems .

(B ) Scientific Oblems.

(C) . H istory of
‘

Systems .

DREAMS ,
By JAME S SUL LY, M.A .

II .
—German Write rs on E sthetics .

III—Fr ench Write rs on E sthetics .

I
’
V .
—Italian and Dutch Writer s on E sthet

‘

ics .

V .
—E nglish Writers on E sthetics .

C O N T E N T S .

The Dream as Immediate Ob je ctive E xperience .

The Dream as a Communication from a Super
natural Being.

Modern Theory of Dreams.

The Sour ces of Dr eam -Materials .

The Orde r of Dream -Combinations .

Th e Ob j ective R eality and Intensity of Dr eam
Imaginations.

TO WH ICH IS ADDE D

ASSOCIATION OF IDEAs ,

—By P rof . GE OR GE CR OOM R OBE R TSON .

No. 1 02.

UL T IMAT E FINANC E —A T rue Theory of Co- Ope ration.

—By

WIL L IAM NE L SON BL A CK .

P A R T FIR ST .

C O N T E N T S

Chapter I .
—The Origin of Social Discontent .

Chapter II.
—Definition Of Ca ital.

Chapter III.
—Men not Capita ists b ecause not

Cr eator s of Capital.
Chapte r IV . Social R esults Conside r ed.

Chapter V .
—Th e E volution of Finance .

Chapter V I .
—E very Man his own H ous eholde r .

Chapter V II—Illustrations from R e al L ife .

Chapte r VIII.
—E fi e cts of Mater ial G rowth .

Chapte r IX—Obj ections A nswe r ed.

Chapte r X.
—Some P olitical R eflections .

A p p e nd ix.
—A n A ct for th e Incorpor ation 01

Bond Insur ance Companie s.

P A RT SE COND .
—For th e contents of P art Second see No. 107 of th is Catalogue .

No. 1 03.

1 . The Coming Slave ry
—2. The Sins of Legislators .

- 3 The G reat
Politic al Supe rstition.

—Thr e e E ssays by H E R BE R T SP E NCE R .

No. 1 04.

T R O P ICA L
‘

A FR ICA ,
By H ENRY DR UMMOND, L L .D .

,
L .G .S .

C O N T E N T S .

I.
—The "Vater -R oute to the H eart of

Af r ica —The R ive r s Z ambe si
and Sh ir e .

Ch apter II .
—Th e E ast A fri can L ake Countr y .

L akes Shirwa and Nyassa .

Chapte r III .
—Th e A spe ct of the H ear t o f A fr ica .

The Country and its P eople .

Chapter IV .
—Th e H ear t -Diseas e of A fr ica—Its

P athology and Cur e .

Chapte r Ch apter
‘
V .
—Wander ino s on th e Nyassa -Tan" an.

yika Plateau —A T rave e r
'
s

Diary .

Chapte r V I .
—The White A nt—A Theory

Chapte r V II .
—Mi
i
nicr y .

—The Ways of A fr ican

nsects .

Chapter VIII—A Geological Ske tch .

Chapte r IX.
—A P olitical Warning .

Chapter X.
—A Me te orological Note .

P ub lish e d s em i -m onth ly . $ 3 a y e a r . S ing le num b e r s , 1 5 c e nt s .
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—With a P refatory Note by P rofessor
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—A Theory of Dynamics .
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T H E ST O RY O F C R EAT ION.

—A Plain Account of Evolution.

By E DWA RD CL ODD
,
author of “ The Ch i ldhood of the Wor ld,

” “ The Ch ildhood
of R eligions,” “ The B ir th and Growth of Myths ,”&c .

—E ighty I llus tr a tions .

C O N T E N T S

Chapter I .
- TH E UNIV E R SE : ITS CONTE NTS .

1 . Matter . G . Force .

2. P ower . I) . E nergy .

Chapter II.
—DISTR IBUTION or MA TTE R IN

SP A CE .

Chapte r III .
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Chapte r IV .
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2. Secondary E poch . 4. Quate rnary E poch .

Chapter V .
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B . Animals .
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Coelente rata .
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2. Flower ing.
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Chapter V I.
—TH E UNIV E R SE : MODE OE ITS

B E COMING A ND GR OWTH .

1 Inorganic E volution. 3 . E volution of the
0 E volution of the So E arth .

lar System .

Chapter V II .
—TH E OR IGIN OE L IFE .

T ime . P lace . Mode .
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L L .D .
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Chapte r II. Wealth .
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Chapter V I . P oe try .

Chapter V II . Music .
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Chapter IX.
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PSYCHOLOGY OF ATT ENT |ON,

—By TH . R IBOT .
—Translated from the

Fr ench by J . F ITZGE R A L D,
M.A .

C O N T E N T S .

Chapter I .
- P urpose of this tr eatise : study of

the me chanism of A ttention.

A ttention defined.

Chapte r II . Spontaneous or Natur al A ttention.

Its cause always affective state s .

Its physical manife stations .

A ttention s imply th e sub jective
side of th e manife stations that

expr e ss it .
—Or igin of Sponta

neous A ttention.

Chapte r III .
—Voluntar y or A r tifi cial A ttention .

H ow it is pr oduced
—The thr ee

principal per iods of its gene sis :

action of simple fe elin s , complex
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of Voluntary A ttention—A tten
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fe eling of eff or t.

Chapter IV .
- Morbid States of A ttention—Dis

traction.
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—Conclusion.
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Chapter VIII.
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P r ior ity of P lant or A nimal.
Cell-S tructur e and Development.

Chapter IX.
—TH E OR IGIN or SP E CIE S .

A rgument

1 . No two individuals of th e same spe cie s ar e alike .

E ach tends to vary .

2. Variations ar e transmitted, and th e r efor e tend
to b ecome pe rmanent.

3 . Man take s advantage of the se transmitted un

likene sse s to pr oduce newvar ietie s of plants
and animals .

4. Mor e organisms ar e born than survive .

5. The r esult is obvious : a ceaseless struggle for

place and food.

6. Natur al selection tends to maintain the balance
be twe en living th ings and the ir sur r ound
ings . T he se sur roundings change ; th e refor e
living th ingsmust adapt th emselves the reto,
or pe r ish .

Chapter X.
—P R oor s OF TH E DE R IVA TION OF

SP E CIE S .

1 . Emb ryology . 4. Succession in Time .

2. Morphology . 5. Distr ibution in Space .

3 . Classifi cation. Ob jections .

Chapter XI .
—SOCIA L E V OL UTION .

1 . E volution of Mind. 4. E volution of Morals .

2. E volution of Socie ty . 5. E volution of Theol

3 . E volution of L anguage , ogy.

A r ts , and Science . Summary .
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MODERN SCIENCE AND MODERN THOUGHT .

—A Cle ar and

Conc ise V iew of the Principal Re sults of Mode rn Science ,
and of the Revolution which they have effe cted in Mode rn
Thought

—By S . L A ING .
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he Ir Orde r and S ize—Nebulae and Othe r Universe s—T he
T ele sco and the Infinite ly G reat—The Microscope and th e

Infinitel
)

; Small—Uniformity of L aw—L aw of Gravity
—A cts
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E ssence of L ife—Sim lest form , P rotoplasm—Monera and
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—Z oological P rovince s—Separate Creations
L aw or Miracleb Darwm ian Theory—Struggle for L ife—Sur
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with A s and Monkeys—Ge rms of H uman acultie s In A h

imals he Do —Insects —H elplessne ss of H uman Infant
Instinct—H er e It and E volution—TheMissing L ink—R aces
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—T races in N eolith ic and P alm"
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an Religions—H e rbert Spenc e r and A gnostician—Comte
and P ositivism P e ssimism Mormonism Spintualism
Dreams and V isions—S omnambulism—Mesmerism—G reat
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Consc ience—R i
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TH E ELECTRIC LlGHT .

—How the Ele ctric Current is P roduced.

How the Ele ctric Current is made to yie ld the Ele ctric L ight .

By GE RA L D MOL L OY, D .D. , D .so. ,
Fe llow of the R oyal Unive r s ity—W ith

numerous i llustrations .

C O N T E N T S .

I .
—H ow the E lectr ic Cur rent is P roduced.

First Discovery of Induced Curr ents—P arade ‘
s E xpor

iments de sc r ibed and repeated
—First machine s oui ided on

Faraday
’

s discove r —P ixii, Saxton, Clarke—New form of

A rmature ii ive iite by S iemens Mac h ine s of the A lli ance

C ompany in France and of H olme s iii E n land—W ilde
’
s

mac hine—A new rinc iple discove red—L d
’
a mac h ine

T he machines of Grainme and S ieme ns—Ideal skele ton of
G ramme ’

s mac hine—The princ iple of its action explained

De tails of construction—T he V olta P rize awarded to G ranime

for h is invention—T he machine of S iemens, how it diffe rs

from that of G ramme ‘ Most othe r mac hines constructed on

one or othe r of the se two types—T he dynamo does not c reate
e ne rgy , but conve r ts mec hanicalenergy into elec tricalenergy.

II. H ow the E lectr ic Cur rent is made to yield
the E lectric L ight.

implest form of E lectr ic L ight—P rii ici is of the E lectr ic
L i b t—S ir H umphry Davy

’
s ex riment wo t pe s of E lec

tr ic L ight—T he A rc L i ht—Da oscq
’
s L amp ew form s of

A rc L amp—T he J abloch otlCandle—The Incande scent L ight—P latm uin Spiral—Why Carbon is pre ferred to P latinum
A pe rfect vacuum—E lements of Incande sc ent L amp—P rep
aration of the fi lament—E dison’

s roes se—Swan’
s rocess

Carbonization of the fi lament—E xfiaustion of the g ass globe—L ight W ithout heat~ T li e A rc L ight and the Incande sc ent
L ight compared—Comparisonwith othe r kinds of light—H ow
far the E lectric L ight is now available for use—T ransforma

tions of E nergy illustrated by the E lectric L ight.

TO WH ICH IS A DDED

T H E ST O R ING O F E L E CT R ICA L ENE R GY.

- The Recent

Progre ss and Deve lopment of the Storage Batte ry
—By the

same author .
- With nume rous illustrations .

C O N T E N T S .

A “marvelous boxof electricity
"—What is meant by the

shorin of ene r —E xample s of energy stor ed u A sus

nde weigh t watchspring wound up—A stre te ed cr oss

ggw—A flywhe el—E nergy stor ed u in clouds and rive rs

E ne r
gy

stored up in a c oal-mine i iergy stored up in sep
a rate gas es—Storing of e lec tr ical ener not a new idea
E ne rgy stor ed u in a L eyden jar—In a t unde r - cloud—In a

voltaic batte r
'

nc i le of the storage batte ry
—E xpe r iment

showing pro action of
p
secondary current—G radual develop

ment of the principle—R itter ’
s secondar

yE
ile—Grove’

s gas‘

batte —E xpe r ime iits of Gaston P lante e P lante second
ary cc l—Faur e ’

s improvement—W’hat a storage batte ry can

do—P rac tical illustrations—Convenience of the storage bat
te ry for the production of th e e lectri c light—T he storage bat
tery as a motive power—A pplication of the storage battery to

t
ram-cars and private cam ages‘ The storage battery on its
me

R E CE NT P ROGR E SS AND DEVE L OPME NT OF TH E STORAGE BATTE RY.

Unexpected difi cultie s—Modifications of the Faur e c ell
Intem al r esistance diminished—New mode of pr epann the

plates—A n alloy substituted for pure lead
—The paste 0 lead

oxide—Improved me thod of maintaining insulation of th e

N o. 1 20.

plate s—N ewe st form of ce ll—Buckling of the plate s - The
available ene r of a cell—R ate at wh ic h the ene r

gy
can be

drawn off—A pp ication to tram-cars and to electric ghting.

T H E MODERN TH EORY OF H EAT , as Illustrated by the Phe

nomena of the Latent H e at of L iquids and of Vapors
—By

GE RA L D MOL L OY,
D .D . , D .so.

,
Fe llow of the R oyal Univer s ity .

—W ith nu

mer ens illustr ations .

C O N T E N T S .

I .
—The L atent H eat of L iquids.

Modern theory of heat—H eat a form of E ne rgy—Familiar
illustrations Count R umford’

s exper iment A rgum ent
founded on th e experiment—H e at produced by expenditur e
of E lectrical E nergy

—L atent H eat—Black’s exper iments

H eat disappears when ice is melted—E xplanation of th is fac t
according to the old theory

—E x lanation otfe r ed by the mod
e rn theory

—L atent H eat varie s or diff er ent liquids—Free zing
mixtur es—H eat developed wh en a liquid b ecomes solid
W ater h eated in free zing—E xpe rim ent with solution of sul

phate of soda—L atent H eat in the economy of Nature .

II .
—The L atent H eat of Vapor s.

H eat expended when wate r is boiled—This fact consider ed
i nth e light of the mode rn theor —Method of measur ing thequantity of heat so expended eat developedwhen steam is

c ondensed—E xpe r imental illustration—H eating of buildings
by steam—H eat expended in e vaporation—V ar ious illustra
tions—Cold produced by e vaporat ion of ethe r—Wate r frozen
by evapor ation

—L e slie ’
s expe riment—Carr e ’

s apparatus—P ro
duction of solid carbonic acid—Fre e znig of me r cur —L atent
H eat of cloudsw E flect in the economy of Natur e ummary .

TO WH ICH IS ADDED

T H E SUN AS A STOREHOUSE OF ENERGY.

—Immensity of

the Sun’

s Ene rgy.

—Source of the Sun’

s Ene rgy.

—By the same

author . With nume rous i l lustrations .

C O N T E N T S .

I .
—Immensity of the Sun

’
s E nergy .

Nearly all the ener available to man is der ived from the
s un—Wate r -

powe r ind~ iowe r Steam -

powe r Muscular

powe r—E le c tr ic al powe r—Tidalpowe r an exe c tion—E nergy
of the tide s de rived from rotation of the ca rt i on its ax1 s
Only a small frac tion of the ene rgy which the earth de r ives
from the sun is used by man—A nd the ener y wh ich the
e arth r eceives is only a small frac tion of what tii e sun sends
forth—Measurement of ene rgy sent out by the sun—E xpe r
iments of P ouillet and H er schel - A pparatus employedMethod of ad) ustment—Obse rvations made—Cor rections

II.
—Sour ce of the Sun

’
s E ne rgy .

The sun is not a eat fire—Such a fire would be choked by
the products of com nation—A nd be side s it would be bur ned
out in c0urse of time—Difi e rence betwe en incandescence and
com bustion—P ractical illust rations—H ow the sun is main

tained in a state of incandescence—Theory of Sir W ilham
Thomson—Me te ors or Fallin

g
Stnr s H eat develo ed when

such bodie s fall into the sun llustration from a bu let str ik
in a tar et—Th is theory now abandoned—Theo of H elm
lio tz eat of the sun produced b compre sswn 0 hismas s

H eat lost by r adiation is r estore by furthe r compr ession
Th is theory pr obable and sufiiCie iit—Beanng of the N ebulai‘

H ypoth esis
—The past energy of the sun—Summary .
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No .

By JOH N ST UA R T MIL L , author of “ A System of L ogic ,”

P r inc iple s of P olitical E conomy,” “ On L ibe r ty ,” &c .

C O N T E N T S .

Chapter I . General R emarks.

Chapter II . What Utilitar ianism is.

Chapter III . Of th e Ultimate Sanction of th e
P r inciple of Utility.

No. 1 22 and No. 1 23 .

Chapter IV Of what sor t of P r oof the P r inciple
of Utility is susceptible .

Chapter V . Of the Connection b e twe en Justice
and Utility .

[No. 1 22 is a double numbe r , 3 0 cents .

UPON TH E ORIG IN OF ALPINE AND ITALIAN LAKES ;
‘

AND

UPON GLAC |AL EROSION,

—By Sir A . C. R AMSAY, P res ident
of the Geological Soc ie ty —JOH N BA L L

,
Sac —S ir R ODE R ICK I.

MUR CH ISON
,

P r es ident of the R oya l Geogr aph ical Soc ie ty .

P rof . B . STUDE R ,
of Berne .

—P rof . A . FAVR E , of Geneva —E DWA R D WHYMP E R .

Wi th an Introduction and Note s upon the Or igin and H istory of the Gr eat L akes
of Nor th Ame r ica , by P rof . J .

,
W . S P ENCE R , State Geologist of Georgia .

C O N T E N T S .

Introduction. with Notes upon th e Origin and

H istory of th e Gr eat L ake s of North Ame r ica .

By J .W . SP E NCE R , P h .D . . State Geologist
of Georgia
I .
—Ou th e Glacial Or igin of Ce r tain L ake s in

Switz er land. th e Black For e st , G r eat Br itain,

Sweden . Nor th Ame rica, and E lsewh e r e . By Sir

g
. C . P r e sident o f the Geological
ociety .

II . On th e Form ation of A lpine Valleys and
A lpine L akes . By JOH N BA L L , M. R . I. A .

,

F . L . S . , &c .

III .
—Glacie r s of the H imalayanMountains and

New Z ealand compared with those of E ur ope .

Ou th e P owe r s of Glacier s in Modifying the Sur

NO . 1 24.

face
‘

of the E ar th , and in the agency of Floating
Iceb ergs . By S ir R ODE R ICK I . MUR CH ISON ,

F R .S . , 850.

IV . On th e Ongin of the Swiss L akes—By
P r of. B . STUDE R , of B erne .

V . On th e Origin of th e A l ine L akes and
Valleys . A le tter addr e ssed to ir R ODE R ICK I .

MUR CH ISON , &e . , byM. A L P H ON SE

FA V R E ,
P rofe ssor of Geology in th e A cademy of

Geneva, author of the GeologicalMap of Savoy .

V I.
—The A ncient Glacier s of A osta . By E D .

WA R D WH YMP E R .

V II .
—Glacial E r osion in Norway and in H igh

L atitude s . By P rofessor J . W . SP E NCE R ,
P h .D.

,

State Geologist of Georgia .

TH E QUINT ESSENCE OF SOCIAL ISM.

—By Dr - A - SCHA FFL E —Tran8
lated fr om the e ighth Ge rman edi tion under the supervis ion of BE RNA RD BOSAN
QUE T M.A .

,
former ly Fe llow of Univer sity College , Oxford.

C O N T E N T S .

Chapter I .
—FIR ST OUTL INE S OF TH E FUNDA
ME NTA L IDE A OF SOCIA L ISM.

Chapter II .
—TH E ME A NS OF A GI'I‘A TION .

Th e Socialistic cri ticism of capital
—P rofit as

appropri ation of surplus value .

”
P r ope rty as

th eft . False interpr etations of th ese allegations

r efuted—Ultimate buying-out of th e modern

plutocrats .

Chapter III .
- P ROP OSE D TR AN SFORMA TION or

TH E SE V E R A L FUNDAME NTA L IN STITUTION S or
MODE R N NA TIONA L E CONOMY.

De te rmination of demand—Fr eedom of demand.

Or anization of labor and capital into a system of
col e ctive production—False inte rpr etations r e

fa ted. The doctr ine of value as depending on

sh e er labor - cost usele ss for a practical organiza
tion of labor and capital.

Chapte r IV .
—TR A NSFORMA T ION or INSTITU
TIONS (continued) .

A bolition of all loan - capital, of cr edit , of lease ,
of h ir e , and of th e exchange .

Chapter V . TR AN SFORMA T ION or INSTITU
TION S (continued) .

A bolition of tr ade in commoditie s. and of th e

market for them , and of the system of adver tise
ment and of display of war e s.

Chapter V I .
—TR AN SFORMA TION OF INSTITU
T IONS (continued )

A bolition of me tallic money as th e medium of
exchange , and its r eplacement as

“
standard of

value
"
by uni ts of “

social labor - time
"

(
“
labor

The value e stimate of th e Socialistic
State compar ed with the pr esent market -

pr ice .

P ub li sh e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s . 1 5 c ents .

Chapte r V II. TR A NSFORMA TION OF IN ST ITU
T IONS (continued. )

The Socialistic de te rmination of value in ex
change , and fr e edom of labor in th e Socialistic
State .

Chapter VIE —TR A N SFORMA TION OF INSTITU

TION S (continued) .

Income , and the use of income in th e formation

of proper ty , and in consumption—P r ivate prop
e t ty and the law aff e cting it.

- Family lif e and
mar r iage —Sav ingS -banks and insur ance system .

Expenditur e on ehar itable ,humanitarian, r eligious,
an other idealpurpose s .

Chapter IX. CONCL USION .

Summary of cr iticisms .
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NO . 1 28 and NO. 1 29.

T H E

CENTURY

[Two double numbe r s, 3 0 cents each .

INDUST R IAL REVO LUT ION OF TH E EIGHT EENTH
IN ENGLAND,

P opular A ddr e sse s , Note s, and othe r Frag

ments . By the late A RNOL D TOYNBE E
,
Tutor of Balliol College , Oxford.

Toge the r with a shor t memoir b y B . JOWE TT , Master of Balliol College , Oxford.

C O N T E N T S .

R ICAR DO A ND TH E OL D P OL ITICA L E CONOMY.

I .

The change that has come ove r P olitical E con
omy . R icardo r e sponsible for the form of that

Science .
—The caus e s of his gr eat influence —The

economic assumptions Of h is tr eatise . R icardo

ignorant of the nature of h is own me thod.

Malthus’
s pr ote st .

—L imitations of R icardo’
s doc

tr ine r ecogniz ed byMill and Senior .
—Obser vation

discouraged by the Deductive Method—The cfi ect
of the L abor Movement on E conomics—Modifi ca
tions of the Science by r ecent wr ite r s . The new
me thod of economic investigation.

I . Intr oductory .

II . E ngland in 1 760. P opulation.

III—E ngland in 1 760.
—A gr icultur e . [T r ade .

IV . E ngland in 1 760. Manufactur es and

V . E ngland in 1 760.
—Th e Decay of the

Yeomanry .

V I . E ngland in 1 760.
—The Condition Of the

Wage -earne r s.

P OP UL A R A DDR E SSE S .

1 . Wage s and Natur al L aw.

2. Industry and Democr acy .

3 . A r e R adicals Socialists ?

NO . 1 30 and No. 1 31 .

II.

Th e ph ilosophic assumptions of R icardo—They
ar e de r ived fr om A dam Smith . The wor ship of
individual liber ty . It involves fr e edom of com

pe
tition and r emoval of industrial r e str ictions.

he flaw in this theor y . It is confi rmed by the
doctr ine of the identit of individual and social
inte r ests .

- Cr iticism 0 this doctrine . The idea

of invari able law.
—Tr ue natur e of economic laws .

L aws and P r e ce ts . The gr eat charge br ought
against P olitica E conomy .

—Its truth and its
falsehood.

The E ducation of Co - Oper ator s.

The Ideal R elation of Chur ch and State .

Notes and Jottings.

[Two double numb e r s, 3 0 cents each .

TH E ' ORIGIN OF THE ARYANS_—A h A ccount of the P r eh istor ic
E thnology and Civi liz a tion Of E urope

—By ISA A C TA
Y L OR

,
M.A .

,
L itt. D . H on.

L L .D . Illustr ated.

C O N T E N T S .

Chapte r I .
—The A ryan Controve r sy.

Chapte r II.—The P r ehistor ic R ace s of E urope .

1 . Th e Neolith ic A ge . 4. The Celts .

2. The Methods of A n 5. The Ib e r ians.

th r opology . 6. T he Scandinavians .

3 . The R ace s Of Br itain. 7 . The L igur ians .

Chapte r III—Th e Neolithi c Cultur e .

1 . Th e Continuity Of De 7. Dr ess .

velopment. 8. H ab itations.

2. Me tals . 9. The Boat .

3 . Weapons. 1 0. The Ox-Wagon.

4. Cattle . 1 1 . Trade s .

5. H usbandr y. 1 2. Social L ife .

6. Food. 1 3 . R elative P rogre ss .

Chapte r IV .
—The A ryan R ace .

1 . The P e rmanence of R ace .
I

2. The Mutability Of L anguage .

3 . The
‘

Finnic H ypothe sis.

4. Th e Basques.

5. The Nor th er n R ace s.

Chapter V .
- The E volution of A ryan Speech .

The A ryan L anguage s.

Dialect and L anguage .

The L ost A ryan L anguage s.

The Wave -The ory .

L anguage and R ace .

The Gene sis of A ryan Speech .m
m
e

w
w
u

Chapte r V I.
—The A ryan Mythology .

The last ten year s have seen a r evolution in the Opinion of scholar s as to th e r egion in which

the A ryan race or iginated, and th eories wh ich not long ago we r e unive r sally accepted as th e well

established conclusions of science nowhardly find a de fende r .

has b e en displaced by a new th eory of or igin in Nor thern E ur ope .

The theory of migr ation from A sia

In Germany seve r al works have
b e en de voted to the subj ect ; but this is th e fi r st E nglish work which has yet appear ed embodying the

r e sults r e cently ar r ived at by philologists, ar chaeologists. and anthrOpologists . This volume affords a

fr esh and h ighly inte r e sting account of the pr e sent state of spe culation on a highly inte r e sting sub je ct.

P ub lish e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nts .

TH E INDUSTR IA L R E V OL UT ION .

V II.—Th e Mer cantile System and A dam Smith .

VIII—The Chief Featur e s of the R evolution.

IX.
—The Growth of P aupe rism.

X.
- Malthus and th e L aw of P opulation.

XI . The Wage
- fund The ory.

XII . R icardo and the Gr owth of R ent.

XIII .
—Two Th eor ie s of E conomic P rogr ess.

XIV .
—The Futur e of th e Working Classe s .
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No. 1 32 and No. 1 33 . [Two double numbers , 3 0 cents e ach .

TH E EVO LUTION OF SEX.

—By P rof. P A TR ICK GEDDE S and J . A R TH UR
TH OMSON .

—With 1 04 illustrations .

C O N T E N T S .

BOOK I.
—MA L E A ND FEMA L E .

Chapter I.
—The Sexes and Sexual Selection. Ch apter III. The Determination of Sex (H y.

pothe se s and Ob se rvations .

Chapter II.
—Th e S exe s , and Criticism of Sexual Chapte r IV .

—The De te rmination of Sex (Con
Sele ction. structive T reatment) .

BOOK Il.
—A NA LYS IS OF S Ex.

—OR GANS , T ISSUE S , CE L L S .

Chapte r V . Sexual Organs and Tissues . Chapter VIII. Th e E gg ce ll or Ovum .

Chapte r V I.
—H e rmaph roditism . Chapte r IX. The Male -cell or Sperm.

Chapte r V II. The Sex-elements (Gene ral and Ch apter X. Theory of Sex: Its Natur e and

Historical. Or igin.

BOOK III.
—P R OCE SSE S OF R E P R ODUCT ION .

Chapte r XI. Sexual Re production . Chapter XI V .
—A sexual R eproduction.

Chapte r XII. Theory of Fer tilization.

Chapte r XIII.
—Degenerate Sexual R epr oduction, Chapte r XV . A lte rnation Of Gene r ations .

or P arthenogene sis .

BOOK IV .
—TH E ORY or R E P R ODUCTION .

Chapter XV I. Growth and R eproduction. Chapte r XIX. P sychological and E thical A

peets .

Chapter XV H ' R epr oduction (con
Chapter XX .

—L aws of Multiplication.

Chapter XVIII.
—Spe cial P hysiology of Sex and Chapter XXL The R eproductive Factor in

R eproduction. E volution.

A work which , for range and gr ace . maste ry of mate r ial, or iginality , and incisivene ss of style and
tr eatment, is not r e adily to b e mat ched in th e long list of books de signed mor e or less to populariz e
science . Scottish L eade r .

A model of scientific exposition. Scotsman.

NO . 1 34. [Double numbe r , 3 0 cents .

T H E LAW O F P R IV AT E R IG H T .

—By GE OR GE B . SMITH .
author of

E lements of R igh t, and of the L aw , and of E ssays on
“ The Ce r ta inty Of the

L aw
, and the Unc e r ta inty of Judic ial Dec isions,” “ The True Me thod of L egal

E ducation,

” &c . , &c .

C O N T E N T S .

INT R ODUCT ION .

H
.

t 1 D 1
Chapter II

I . Explanation of th e Design and Scope Of the
ls

fo
n

auitsi
e opment Of the L aw (as Opposed

Work.

Chapte r III .

II . Of th e Defim tion of th e L aw. H istor ical Development of E quity .

III . Of the Division of th e L aw.

P A R T I.

Of the Natur e of the L aw of P r ivate
R ight .
Chapte r I.

Analytical Outline of the L aw of P r ivate R ight.

Chapter II.

Of th e Natur e of R igh t , and of the L aw of P rivate
R igh t , and the ir R elation to E ach Other .

Chapter IV .P A
,

” H
Of the L imit to th e L ib e r ty of the Individual.

Of the L aw
.

of P r ivate R ight as H istor Imposed by the R ights of the State .

i c ally Developed.

Chapte r V.

Chapter I . Natur al R igh ts Demonstr ated from the A bove
Of th e H istori cal Development of Jurisdiction . P i inciples .

‘
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P A R T III.

Of the Natur e and of the Me thod and
P r inc iple s of R ight.

Chapter I .

Definition of R igh ts .

Chapte r II.

The Same Sub j ect Continued. and h er ein. of the
Standard of R ight and Wrong.

Chapte r III.

Of the Me thod and Fir st P r inciples of R igh t .
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Nos . 1 35, 1 36, [Four double numb e r s, 3 0 cents each .

C A P IT A L : A Critical. Analys is of Capitalist Production.

—By

KA R L M.A RX . Translated from the th ird German edition - by SAMUE L MOOR E
and E DWA R D A V E L ING

,
and edited by FR E DE R ICK E NGE L s .

—The only Amer ican

E dition Car efully R evised.

P A R T I.

COMMOD IT IE S A ND MONE Y.

Chapter I . Commodities . Chapter III—Money , or .the Circulation of Com
(a) E lementary or A ccidental Form Of Value . moditie s .

(b) Total or Expanded Form .of Value . 1 . The Me asur e of Value s .

(0) The General Form Of Value . 2. Th e Medium of Cir cula tion.

(d) Th e Money Form . 3 . Money : hoarding, means of payment , uni
Chapter II.

- Exchange . ver sal money .

P A R T II .

T H E T R ANSF ORMA T ION OF MO NE Y m T O CAP IT A L .

Chapter IV —The Gener al Formula for Capital. Chapter V I .
—Th e Buying and S elling of L abor

Chapte r V . Contradictions in th e GeneralForm power .

ula of Capital.

P A R T III .

T H E P R OD UCT ION OF A B SO L UTE SUR P L US V A L UE .

Chapte r Chapter IX.
—The R ate of Surplus Value .

Chapte r X. The Working Da
f
y.

Chapter VIII . Constant Capital and Chapter XL—R ate and Mass 0 Surplus Value .

Capital.

P A R T IV .

T H E P R ODUCT ION OF R E L A T IVE SUR P L US V A L UE .

Chapter XII—Th e Concept of Relative Surplus Chapte r XIV . Division of L abor and Manufac
Value . tur e .

Chapter XIII. Co-oper ation. Ch apter XV. Machinery andModern Industry .

P A R T V .

T H E P R OD UCT ION OF A B SO L UT E A N D OF R E L A T IV E SUR P L US VA L UE .

Ch apter . XV I—A bsolute and R elative Surplus Chapter XVI II Various Formulae for the R ateValue .

Chapter XVII—Changes ofMa itude in the pr ice
of Surplus Value .

of L abor ~power and in urplus Value .

P A R T V I.

W A G E S .

Chapter XIX .
- The T ransformation of th e Value Chapte r XX . T ime -wages .

(and r e spectively the P rice ) of L abor Chapter XXL—P iece -wages .

powe r into Wage s . Chapter XXII—National Difi eronces of Wages .

P A R T V II.

TH E A CCUMUL A T ION O F CA P ITA L .

Chapter XXIII. Simple R eproduction. Chapte r XXV —The General L aw of Capitalist
Chapter XXIV Conver sion of Surplus V alue A ccumulation.

into Capital.

P A R T V III.

T H E SO - CA L L E D P R IMIT IVE A CCUMUL A T ION .

Chapte r XXVI. The Se cr e t of P r imitive A ccu Chapter XXX—R eaction of the A gricultural
mulation. R evolution on Industry . Cr e ation of the

Chapter XXVII . E xpr opr iation of th e A gri cul H ome Market for Industri al Capital.
tur al P opulation from the L and. Chapter XXX-L—Genesis of the Industrial Cap

Chapter XXVIII . Bloody L egislation against th e i talist .

E xpropr iated from the E nd of th e 1 5th Chapte r XXXII .
—H istor ical Tendency of Cap

Century . For cing down of Wage s by A cts italistic A ccumulation.

Of P a rliament . Chapte r XXXIII .
—'
l
‘
he Mode rn The ory of Col

Chapte r XXIX—Gene sis of th e Capitalist Farme r . oniz ation.

P ub lish e d s em i -m onth ly . $ 3 a y e a r . Sing le num b e r s , 1 5 c e nts .
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OF P OP UL A R S C IE NCE .

No. 1 41 .

AR E T H E EFFECTS OF US E AND DISUSE INH ER IT ED?

A n E xam ination of the V iew he ld by Spenc e r and Darwin—Br WIL L IAM

P L A TT BA L L .

C O N T E N T S .

IMP OR TANCE A ND BE A R ING or TH E INQUIRY.

SP E NCE R
’

S E XA MP L E S A ND A R GUME NTS .

Diminution of the Jaws .

Diminished Biting Muscles of L apdogs .

Crowded T e e th .

Blind Cave -Crabs .

No Concomitant Var iation from Concomitant
Diseas e .

Th e Gir aff e , and Nece ssity for ConcomitantVar iation.

A lleged R uinous E ff e cts of Natur al Se lec tion.

A dve r se Case of Neute r Insec ts .

E sthetic Facultie s .

L ack of E vidence .

Inher ited E pilepsy in Guinea -pigs .

Inhe r ited Insanity and Ne r vous Disorde r s .

Individual and T r ansmissible Type not Mod

ified A like .

DA RW IN
’

s E xAMP L E s .

R educed W ings of B irds of Oce anic Islands.

Drooping E ar s and De te rior ated Instincts .

Wings and L egs of Ducks and Fowls .

P igeon
’

s Wings .

Shor te ned B r eastbone in P igeons.

Shortened Fe e t in P igeons.

Shor tened L e gs of R abbits .

Blind Cave -A nimals .

Inh e r ite d H ab its .

Tameness of R abbits . t ion.

Modifi ca tions Obviously Attr ibutable to .

‘

elec

No. 1 42 and No. 1 43 .

Similar E ff e cts of Natur al S ele ction and of

Use -Inh e ritance .

Infe r ior ity of Sense s in E ur opea
Shor t -sight in Watchmake r s and E ngrav e rs .

L arge r H ands in L abor er s
’
Infants

Th ickened Sole in Infants.

A Sour ce of Mental Confusion.

Weakne ss of Use -inhe r itance .

Two double numb e r s
,
3 0 cents e ach .

A V INDICAT ION OF TH E R IGHTS OF WOMAN.

—With Str ic tur e s
on P ol itical and Mor al Subje c ts . ByMA RYWOL L ST CNE CR A FT .

—New E dition,
with an Introduc tion by Mr s . H E NRY FAWCE T T .

C O N T E N T S .

Chapter I .
—Th e R igh ts and Involved Dutie s of

Mankind Conside red.

Chapter II.
—Th e P r evailing Opinion of a S exual

Characte r Discussed.

Chapte r III—The Same Sub j ect Continued.

Chapte r IV . Ob se rvations on the S tate of Deg
r adation to which Woman is R educed by V a.

ri ous Causes .

Chapte r V . A nimadve r sions on Some of th e

Wr ite r s who have R e nde r edWomen Ob jects
of P ity , borde ri ng on Contempt .

Chapte r V I . Th e E ff ect wh ich an E arly A sso

ciation of Ideas has upon th e Cha r ac te r .

Chapte r V II. Mode sty . Compr ehensively 00n

side r ed,
and not as a Sexual Virtue .

Cha te r VIII . Mor ali Underm ined by Sexual
otions of the Impor tance of a Good R epu

tation.

Chapte r IX .
—Of th e P e rnicious E fi ec ts wh ich

ar ise from th e Unnatur al Distinctions e stab
lish ed in Society .

Chapte r X.
—P ar ental Afi ection.

Chapte r

Chapter XII . On National E ducation.

XI .
—Duty to P ar ents .

Chapte r XML—Some Instance s of th e Follywhich
the Ignor ance ofWomen ene r

-

ate s ; with Con
cluding Re fle ctions on thefii or al Impr ovement
that 3. R e volution in Female Manne r s migh t
natur ally b e expec ted to pr oduce .

Th is edition is a r epr int of the fir st edition, wh ich appear ed near ly one hundr ed

year s ago.

W om e n a t th e P r e s e n t T im e and W om e n a H und r e d Ye a r s A g o .

The women of today can sca rcely r ealize the conditions their sex had to conf r ont in those old times

but the degr ada tion was very r eal, and the p r otest aga ins t it was c ery much needed. Mr s . Fawcett
‘

intr oduc tion will be f ound highly inte r esting and helpful—New York T r ibune .
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INH E R ITE D IN J UR IE S .

Inhe ri ted Mutilations .

The Motmot
’
s Tail.

Othe r Inh e ritedInjur ie sMentionedbyDarwin.

Quasi- Inhe r itance .

MISCE L L A N E OUS CON SIDE R A T ION S .

T rue Re lation of P ar ents and Ofi
’
spr ing.

Inve r se Inh e r itance .

E ar ly Or io
'in Of th e Ova.

Mar ked Effe cts of Use and Disuse on the
Individual. [ance iZ

Would Natural Selection Favor Use - Inherit
Use - Inh e r itance an E vil.

Var ied E ff ects of Use and Disuse
Use -Inh e r itance Implie s P angenesis .

P angene sis Improbable .

Spencer
’

s E xplanation of Use -Inh e ritance .
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—MI SC E L L A N E O US E S SA YS , P R OCTOR .

No . 70.
—E S S A YS , P R A CT I CA L A ND SP E CUL A T IVE . SP E NCE R .

No. 73 .
—E VO L UT I ON IN H I ST O R Y , L A N G UA G E , A ND S CI E N CE . Var ious author s .

No. 79. SC IE N T IF I C A SP E CT S O F SOME F A MI L IA R T H IN G S . WIL L IAMS .

No. 82.
—I L L US ION S OF T H E S E N SE S , A ND O TH E R E S SA YS . P ROCTOR .

No. 86.
—UN SE E N UNIVE R S E .

- P H I L O SO P H Y O F P UR E SCI E NCE S . CL IFFOR D.

Nos. 97 and 1 1 1 .
—T H E P L E A SUR E S O F L I F E . L UBBOCK .

No. 98 . CO SMIC E VO L UT ION .
—T E A CH IN G S OF SCIE NCE . CL IFFOR D .

No . 99.
—N A TUR E - STUD I E S . Var ious author s .

No. 1 00. SC I E N CE A ND P O E T R Y . WIL SON .

No. 1 03 .
—T H E COMING S L A V E R Y, E T C . SP E NCE R .

NO . ILL—CH R I ST I A N I TY A N D A GN O ST IC I SM. H UXL EY and others .

A N E W S E R I E S
TO B E P UB L ISH E D BY

TH E HUMBOLDT PUBL ISHING CD.

E D ITE D BY W . D . P . B L I S S .

THE SOCIAL SCI ENCE L IBRARY
T H E B E S T A U T H O R S .

I n cheap editions f or th e P ublic — To be p ublished mom/1 19 .

P ap e r , 25 c e n ts , or a y e a r . Clo th , 7 5 c e n ts , o r a y e ar .

P A YA B L E IN A DV A NCE .

R eady, J anuary 1
,

S IX C E NT UR IE S O F WO R K AND WA G E S .

By JAME S E . TH OROL D R OGE R S . M.P P r ofe ssor of P olitical E conomy , Oxford, E ngland.

A bridged, with Char ts and Summary, by W. D . P . BL ISS .

R eady, February 1 ,

MIL L ON SO C IA L ISM.

The only collection of JOH N STUA RT MIL L '

s wr itings on Socialism.

TO B E FOL L OWE D BY

WIL L IAM MO R R IS ,

—P O ET A RT IST , SO C IA L IST .

FACT S ON S O C IA L ISM.

A collection of facts, mainly Amer ican, b earing on Socialism or Nationalism.





A S P L ENDID COMP ILATION OF MOST VALUABLE MATERIAL .

Th e H umb oldt L ib r ary is a splendid compilation of most va luable mate r ial .
It is hard to conce ive of anyth ing so valuable be ing had for the same amount of
money , conta ining th e b e s t th ough t s of th e b e s t men of th e time , and put in
such r e adable and acc e ssible shape . E R A ST US WIMAN .

WHAT THE INTEL L ECTUAL GIANTS ARE THINKING AND WRITING ABOUT .

[Fr om the Industr ial and
‘

00mmer eial Gazette , Chicago. ]
The pub l ishe r s of The H umboldt L ibrary have opened a mine of l iter ary wealth ,

and they place be for e the r eade r a list of books indispensable to every intelligent
man and woman who de sir e s to know What the inte lle ctua l g iants ar e th ink ing and
wr iting about .

CHOICE SP ECIMENS OF L ITERATURE AND SCIENCE .

[From The L uthe r an, P hiladelphia , P a. ]

Th e H umb oldt L ib r a ry embr ace s in its numb e r s some choice spec imens of

l ite ratur e and sc ienc e . Its large page and good type make i t pleasur ab le to peruse .

Its maste r -wr ite rs ar e Darwin, H uxley, Tyndall, Spenc er , Clifford, R omane s, Grant
A llen,

and th e ir assoc iate s , ye t the r e ar e many numbe r s of gr e at inte r e st to the spe c ia l
student, whe the r he b e psychologist, soc iolog ist, or natural ist ; and othe r s of equal
inte r e st to the gene ra l lite r ary r e ade r .

WIL L MAKE A NATION OF SCHOLARS OF OUR P EOP L E .

[From The Na tional E conomist, Washington, D. C. ]

The publications of TH E H UMBOL DT P UB L ISH ING Co . ar e a boon to the industr ial
c lasse s . They compr ise th e w ork s o f th e mos t eminent s c ientist s of the age ,
and ar e furnished at a pr ice that e ven the poor e st may enjoy the pr ivilege of r eading
them . N0 cour se of r eading could b e of gr e ate r bene fit to the ave rage c itiz en or youth
than the publ ications of this company . E ve ry fi eld of sc ience is r epr e sented, and the
r esear che s of the able st m inds ar e put be for e the r eader s in a form adapted to the
under standing of any . Such publications w ill m ak e a nat ion of s cholar s

o f our p e ople if they w ill only improve the Oppor tunity th is company olf er s .

THES E REMARKABLY CH EAP P RODUCT IONS .

[E xtract from The P ublisher s
'

Cir cula r , L ondon, E ngland, May 1 ,
Th e H umb oldt P ub lishing Co .

, of New Yor k , se ems to b e what is called

acr oss th e A tlantic a
“ l ive conce rn. Its aim is h igh , for appar ently despis ing the

b r oad r ealm of fic tion, i t pr opose s to provide the pub l ic wi th th e gr e at cla s s ic s of

m ode rn sc ienc e ; strong me at for th em that ar e of full age ; and all th is for
a beggarly fi fteen cents a volume " In other words , the works of such men as Darwin,

Tyndall, H uxley , R . A P roctor , H er be r t Spence r , Bagehot, Bain, W . K . Cl ifford,
Charle s K ingsley, S ir John L ubbock , and many oth e r c ele brated E nglish authors are

placed b e for e the pub lic at sevenpence halfpenny a volume . Th ey ar e sup

ply ing the Br i t ish Isle s and colonie s wi th the se r emar kably cheap p r oductions.

EVERY VOLUME IS OF ACKNOWL EDGED EXCEL L ENCE .

[From The E vening Mer cury , St . J obu
’
s, Newfoundland ]

Among the nume rous issue s of b ooks at once good and cheap, those of The

H umboldt L ibr ary hold a for emost place . One volume is publish ed month ly , and the
ser ies now numbe r s ove r one hundr ed volume s . The pape r and type ar e excellent

,

all that could b e de s i r ed, and the pr ice is a per fe ct mar vel even in the se days of

cheap lite ratur e . On the scor e of me r e cheapness
—the quality of paper and

typ e and the quantity of matter be ing taken into account—The H umboldt L ibr ary
car r ie s off the palm . In many instance s the pr ice is about one tenth that charged
by othe r publishe r s for the same book , in c loth b inding .

Books , howeve r , lik e othe r ar ticle s , may b e at once
“
cheap and nasty .

” Not so

with th e issue s of The H umboldt L ibrary. Ne arly every volume is one of acknowledged
excellence . A ll trashy produc tions are excluded, and only those of wr i te r s who be long
to the front r ank in the ir sever a l depar tments find adm ission into The H umboldt.

Nearly all the volumes belong to the sc ientific and ph ilosophical class of books ,

e spe c ially such as ar e popular in style and adapted to educated taste s . The orde r of

novel- r e ader s will find no food to sui t them in The H umboldt; but the thoughtful and
intelligent—those who wish to make themse lve s acqua inted with the foremost wr ite r s
in the doma ins of sc ience , in ph ilosoph ic spe cula tion,

in mor als , in political e conomy ,
in the sc ience of pol itics , in the h istory of r e ligions , in phys iology and medic ine , in

the gene r al evolution of humanity , will find in The H umboldt th e produc tions o f

th e m a s te r m inds of th e age ,
— th e gr e at le ade r s o f mode rn th ough t .


