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PREFACE TO THE SECOND EDITION.

e, -

IN preparing this edition the Editor has had the great
advantage of the Author’s notes up to the year 1885. The
method and arrangement of the first edition have in the
main been followed, but very considerable additions and
alterations have been made, in order to bring this edition up
to date, and to include the substance of the many important
decisions given since 1879 with reference to statutes, so
that this work might be made as far as possible a com-
plete book of reference on the subject of statute law.

The Interpretation Act, 1889, has done much to simplify
the language and facilitate the interpretation of statutes; but
its practical and far-reaching effect is not yet fully realised.
An endeavour has been made in this edition to show how far
the Act alters or adopts pre-existing rules of construction, and
alsoto deal with the effect of Consolidation and Revision Acts.
The Author’s Appendix of Words judicially and statutably
construed has been much enlarged ; but neither time nor

spuce permitted the Editor to make the Appendix a complete



vi Preface.

dictionary of statutory terms. The second Appendix, of
popular and short titles, is new, and intended to meet a need
which the Editor has often himself experienced, but which
will now be satisfied to a great extent by the Short Titles
Act, 1892.

For the Table of Contents in the first edition has been
substituted a table of contents at the head of each chapter;
and the Index has' been reduced in bulk, and simplified.
The date of each case is inserted, to facilitate reference to
sets of Reports not specified in the text or Table of Cases.

W. F. CRAIES.

3 TEMPLE GARDENS,
July 1892,



PREFACE TO THE FIRST EDITION.

—r—

THE present treatise was jointly projected by my friend
Mr. Epwarp JENKINS, M.P.,, and myself, about nine years
since. Shortly after that time my friend relinquished his
practice at the Bar for other pursuits, literary and political,
and thenceforward the task of collecting and comparing
authorities devolved upou me. I am, therefore, solely
answerable both for the form and matter of this com-
pilation.
H. H.

PAPER BUILDINGS, TEMPLE,
August 1879,
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PRELIMINARY.

CHAPTER I.

INTRODUCTORY.
PAGR PAGE
1. Objects of work . .1 those relating to other
2. Distinction between rules instruments . . . 5
of law and of construc- (a) Scottish Acts . 6
tion. . ... 2 (b) Colonial Acts . 6
3. Do. between interpretation (c) Contracts . 7
and casuistry . . . 3 (@wills. . . 9
4. Method adopted to index 6. Text-books on the subject . 10
rules and avoid theory . 4 | 7. Classification of cases upon
5. Importance of subject due statutes . . . .1
(1) to necessity of know- 8. Strict and liberal construc-
ing the rules . . 4 tion . . o e . 13
(2) to difference of rules 9. Extent and effect of judi-
for construction of cial authority to interpret
British statutes from statutes . . . . 14

1. THE object of this treatise is, in the first place, to set Objects of
forth in a methodical way the legal rules now in force(a) ™™

for the interpretation of British statutes, and also, having
ascertained how statutes are to be interpreted, to explain

their effect and operation. The word *“ methodical ” is

used advisedly, because the two most common character-

istics of treatises on legal subjects are (as it has been

(a) Rales for the construction of statutes formerly adopted, but now
rejected or forgotten, are not fully dealt with. Such rales are alluded to
upand down the reports ; for instance, in Miller v. Salomons (1852), 7 Ex.475,
at p. 559, Pollock, C.B., says as to a comment of Lord Coke upon 13 Edw. 1,
st. 4 (Circumspecte agatis), “1 do not believe such a construction of a
statute would be tolerated in modern times.” See also Entick v. Carrington
(1765), 19 St. Tr. 1060 ; Wilberforce, Construction of Statutes, 217.

A



Distinction
between rules
of law and
rules of
construction,

Introductory.

frequently pointed out by eritics) an absence of method,
and a perfunctory citation of an undigested mass of refer-
ences, with little or no regard to the principles enun-
ciated in the cases referred to, with “ an abundance of that
index lore which turns no student pale.”() The author
of this treatise has endeavoured to bear in mind, while
writing the following pages, that “the pressing need of
our own time is to get the law consolidated and set in
order, and that accuracy must come for the present
before elegance, and even before popularity ;”(c) and he
has made it a rule (d) never to refer to a case without
either quoting a dictum from it, or stating shortly the
point decided. This treatise professes to be, not a digest of
all the cases in the books in which dicta are to be found
on the subject cited, but a selection from those which
may be considered the leading cases on the points dis-
cussed, or which contain judicial dicta of the greatest
weight and pertinence, and it has been deemed better to
seek authority at its source in actual decisions in
deference to judicial opinion, for, as" was said by Lord
Hatherley in Qarnett v. Bradley (1878), 3 App. Cas. 950 :
*“ Instead of taking the law as stated by a text-writer as
to repeal by implication,” a judge prefers “taking the
law’as it is laid down in a well-known case, which gave
rise to a considerable amount of discussion.”

2. Mr. Elphinstone has pointed out(¢) with reference
to deeds the distinction between rules of law and rules of
construction. The former exist independently of the
circumstances of the parties to a deed, and are inflexible
and paramount to the intention expressed in the deed.

oﬁ(b hP% 1]330011, V.C., in London Financial Association v. Kelk (1884),
2 . D. 107.

(c) Saturday Review, 26 May 1879, p. 645 ; and see per Sir H. Thring,
“ SimPIiﬁcation of the Law,” Quarterly Review, Jan. 1874.

(d) This rule is not observed in the chapter on the Retrnspective Effect
of Statutes, Part II. ch. v. The decisions on this branch of the subject turn
80 much ugon the wording of the ‘nrticular statate under consideration, that
it appeared desirable to append a list of cases, any of which might possibly
be in point when the question urises upon some future cccasion.

(¢) On Interpretation of Deeds, Pref. p. 5 ; see Conveyancing (3rd ed.),
T- 29, and see 1 Law Quarterly Review, 466.



Rules of Law and of Construction Distinguished.

They cannot be said to control the construction of a
statute, inasmuch as a British statute is itself part of the
supreme law of the land and overrides any pre-existing
rules with which it is inconsistent. A rule of construc-
tion, whether of will, deed, or statute, is not inflexible, and
with reference to a statute must always be cast in the
following form :

“If a given proposition or phrase A may mean B, C,
or D, it must be taken to mean B when occurring in an
Act relating to a particular subject, unless the context
(or the circumstances under which the Act was passed so

far as they may be proved or judicially noticed) exclude‘

that meaning.”

In recent leglslation this description of a rule of con-
struction is substantially recognised both by the form in
which interpretation clauses are usually drafted and by

the Interpretation Act, 1889, which, though mainly in- 52 & 58 Vict.
tended as an aid to the draftsmen of fut,ure Acts and to & %

the expurgation and revision of the statute book, has
given statutory authority to a series of rules of con-
struction, not as being inflexible rules of law, but as
presumptively applicable “ unless a contrary intention

appears.”

3. There is a distinction sometimes forgotten between Distinction

the judicial construction of statutes and mere casmstry ,m

wees
rpretation

or metaphysics. In some recent decisions the Courts *»d casuistry.

have been tempted to discuss the limits of free will
in deciding what voluntary meant in a revenue Act,(f)
and in construing the Roman maxim wolenti non fit
wnjuria as applied to the Employers’ Liability Act, 1880.(g)

Foreknowledge and the foundations of rational belief
came in question in Penny v. Hanson (1887),(h) 18
Q. B. D. 478, where the Court had to decide whether an
astrologer could sanely or honestly believe in his power
to tell fortunes.

(f) Re New University Club (1887), 18 Q. B. D. 720.

(g9) Smith v. Baker (1891), App. Cas. 325. The workman exposes him-
telf to risk dxdw déxovre ye Guug.

(k) See 3 Law Quarterly Review, 359.
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And in Rey. v. Clarence(k) and Reg. v. Dee(l) the
grammar of assent on the part of married women to
sexual intercourse has been somewhat casuistically dis-
cussed by the many judges before whom those cases were
heard.

This treatise 4, “ There are two very clear divisions into which
bat f,':f‘,’?ﬁfﬁ:’; law books may be divided—namely, into those which
of rules. treat of the theory of a certain subject, and those which
contain the actual positive rules in force,” deduced from
statutes and case law. The present treatise professes to
come under the second category, being designed for the
use of those readers, be they students or practitioners,
who wish to know the rules by which statutes are in-
terpreted, and the effect which statutes produce upon
persons and things in general. “The proper mode of
writing a law book of this kind,” it has been also said,
“ is undoubtedly to place the subject-matter in a series of
distinet propositions, then, if each of these propositions
be clearly understood, they can be applied to various
different sets of facts, and form a well-defined basis for
legal arguments.”(n) This is what has been aimed at in
+ "the following pages, and this work claims to be nothing
- ; more than an index, by means of which persons may be
enabled readily to get at the information or dictum. they
require.
Importance of 5. The importance of collecting together and succinctly
2“1‘?’,;,“",,3;‘:5. stating the “legal rules for the interpretation of British
B o statutes,”(n) arises in the first place from the fact thatas
Sir William Scott said in ZThe Charlotta (1814), 1 Dods. -
Adm. 392, “the subjects of this country are bound to
I

(k) (1888) 22 Q. B. D. 23. Casuistry has also been applied to the |
common law of larceny in Reg. v. Ashwell (1885), 16 Q. B. D. 190, and of |
libel in Reg. v. Adams (1888), 22 Q. B. D. 76. \

) (1884) 14 L. R. Ir. 468, 15 Cox Cr. Cas. 579. ‘

'm) Spectator, Sept. 23, 1876, p. 1191.

n) * Our province,” said Lord Westbury, in Williams v. Bishop of Salis- |
bury (1863), 2 Moore P. C. N. 8. 376,424, * is to ascertain the true construc- ‘
tion of those articles of religion according to the legal rules for the interpreta-
tion of statutes.” A similar phrase was adopted by Lord Blackburn in
Gairdner v. Lucas (1878), L. R. 3 App. Cas. 603: “we must construe
the Act,” said he, “ according to the le%al rules of comstruction.” Andin |
Fletcher v. Hudson (1880), 5 Ex. D. 293, Brett, L.J., said, “ We must constrie |
Acts of Parliament according to the well-recognised rules of construction.” |

A |
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construe rightly the statute law of the land ; to aver in a
court of justice that they have mistaken the law is a
plea no Court is at liberty to receive.”(0)
Another reason why it is of importance to know these
rules is, that while all British statutes “ must,” as Bram-
well, B., said in A#t.-Gen. v. Sillem (1863),2 H. & C. 537,
“be construed on the same principles,” whether the ob-
jects of the statute be (like the Foreign Enlistment
Act, 59 Geo. 3, c. 69) of the utmost national importance,
or whether the Act be merely an Act “regulating the
merest points of practice or some such trifling matter,”
those principles are not wholly the same as those which
govern the construction either of Scotch or colonial
statutes, or of other written instruments, such as wills,
deeds, or parol agreements.
It may be said that the rules for the construction of a.ll'\
written instruments, whether of a public or private charac-
ter, are almost, if not entirely, the same. Sir George -
Jessel (p) and Lord Justice Bowen (¢) have both expressed
this view ; but while it is valuable to correct any tendency
to set up narrow distinctions, documents expressing the
will of a Sovereign Legislature, and the result of political
strife and compromises, can never be regarded in quite
the same light as private documents, however solemnly
prepared and authenticated.
No doubt, there are certain general principles, “ on (2) To differ-
which,” as Lord Blackburn said in River Wear Commis- for sogstrve.
sioners v. Adamson (1877), L. R. 2 App. Cas. 763,(r) « the tion of British

statutes from

(0) In Cooper v. Phibbs (1867), L. R. 2 H. L. 170, Lord Westbury said,
“ 1n the maxim, Ignorantia juris haud excusat, the word jus is used in the
sense of denoting general law, the ordinary law of the country. But when the
word jus is used in the sense of denoting a private rifht, that maxim has no
application. Private right of owner may be the result of matter of law, but
if parties contract under a mutual mistake as to their respective rights, that
agreement is liable to be set aside as having proceeded upon a common mis-
take.”” Similarly, in Spread v. Morgan (1864),11 H. L. C. 588, at p. 602, Lord
Westbury observed that this maxim will not be carried so far as to expect every
person to know the rules of equity on a subject, for instance, like that of election.
‘ This Court has power,” said Turner, L.J., in Stone v. Godfrey (1854), 5 D¢
G.M. & G. 76, at p. 90,*“to relieve againat mistakes in law as well as against
mistakes in fact.” On this subject see Pollock on Contracts (5th ed.), p. 419.

Parl. Rep. 1875, No. 208, p. 88.
q) In Curtis v. Stovin (1889), 23 Q. B. D. 513.
r) See also Cuiedonian Ry. v. North British Ry, (1881), L. R. 6 App. Cus.
26.
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courts of law act in construing instruments in writing, and
a statute is an instrument in writing. In all cases the object
is to see what is the intention expressed by the words used.
But, from the imperfection of language, it is impossible to
know what that intention is without inquiring further, and
seeing what the circumstances were with reference to which
the words were used, and what was the object appearing
from those circumstances which the person using them had
in view.” But at the same time we find that with regard

‘to each particular kind of written instrument there are

certain special rules which govern their construction.

The statute law of Scotland prior to the Union is not
construed in precisely the same way as that of England.
“The law of Scotland,” said Lord Eldon, in Johnstone v.
Stott (1802), 4 Paton (Sc. App.) 274, at p. 285, “admits of
more departure from the letter of its statutes than we have
any idea of in this country. We have seen that the Courts
of that country superadded provisions to their statutes,
and they also do not scruple to enforce their statutes at
times as gently as the statutes admit of being inter-
preted. We see hers, too, that a Scotch statute may be
lost by desuetude.”

With regard to colonial Acts,(s) we find that in H.M.'s
Procureur v. Bruneau (1866), L.R. 1 C.P.181,191, where
the question to be decided was as to the meaning of a
certain word in the Civil Code of the Mauritius, the Judi-
cial Committee had in the first place “ to ascertain the
general principles by which the [French] Courts are
governed in the construction of the Code;” and, having
ascertained these principles, they then had to apply them
in interpreting the particular word in dispute. But where
the law of the Colony is based on the common or statute
law of England, no reason exists for any exceptional rule.

(s) But in Trimble v. Hill (1880), L. R. 5 App. Cas. 344, the Judicial Com-
mittee held that in colonies where an enactment has been passed which is simi-
lar to an English enactment, if the English enactment has been judicially
interpreted by an Finglish court of law, the colonial courts should govern
themselves Ly that English judicial interpretation, when called upon to
construe the colonial enactment. With regard to the interpretation of
Canadian Acts, see the Interpretation Act, 49 Vict. c. 1 (1 Revised
Statutes of Canada, p.1).
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Again, in the construction of a contract, there cannot Coniracts
be said to be any rules of law applicable, but “the
governing principle is to ascertain the intention of the
parties to the contract through the words they have
used,”(t) which words “are to be taken in the sense
which the common usage of mankind has applied to
them in reference to the context in which they are
found.”(x) It is seldom, in construing “ mercantile con-
tracts, that any technical or artificial rule of law can be
brought to bear on their construction ; the question really
is the meaning of the language,”(x) and “ the grammatical
meaning is, as in other cases, the meaning to be adopted,
unless there be reason to the contrary.”(y)

The main rules of construction applicable to contracts
are well laid down by Mr. Elphinstone (Conveyancing,
3rd ed. p. 29 ; and 1 L. Q. R. 466) with reference to
deeds -—

First. “ When the words used in an instrument
are in their primary meanings unambiguous,and when
such meanings are not excluded by the context, and
are gensitble with respect to the circumstances of the
parties to the instrument at the time of execution,
such primary meanings must be taken to be those
in which the parties used the words.” This, with
the modifications already indicated, is applicable to
statutes,

Second, “ Extrinsic evidence is admissible for the
purpose of determining the primary meanings of
the words employed, and for no other purpose what-
ever.”

Third. “ Where the primary meaning of a word
is exclnded by the context, we must affix to that
word such of the meanings as it may properly bear,
as will enable us to collect uniform and consistent
intentions from the whole instrument.”

(t) In 3 Connel v. Murphy (1873), L. R. 5 P. C. 203, 218.
u) In Lord v. Commissioners of Sydney lg1858), 12 Moore P. C. 497.
z) M‘Connel v. Murphy (1873), L. R. 5 P. C. at p. 219.
) Per Jessel, M.R,, in acell v. Bowditch (1876), 1 C.P.D. 374, at
p. 376.
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“In these rules, by primary, sometimes called literal,
meaning is intended, not necessarily the primary
etymological (ie., literary or dictionary) meaning, but
either—

“(1) The meaning usually affixed to the words at
the time of execution by persons of the class to
which the parties to the instrument belonged ; or,

“(2) The meaning in which the words must have
been used by the parties, having regard to the cir-
cumstances at the time of execution ; or,

“(3) The meaning which it can be conclusively
shown that the parties were in the habit of affixing
to them.

“It follows that the primary meaning of a technical
word in an instrument relating to the art or science to
which it belongs is its technical meaning. Thus, in a
legal document, wherever a word occurs which in law
bears a technical meaning, that technical meaning, and
not the popular meaning, if any, is the primary meaning
for the purpose.”

Decisions upon the construction of deeds and contracts
are not further referred to this work, because they are
rarely of any assistance in construing an Act, save so
far as they evidence contemporary exposition or the
practice of conveyancers as interpreting a statute long in
force. The difficulty of applying such cases is, that the
deeds may be drafted to evade the Act, or with intentions
quite irrespective of the Act in question.

In Reid v. Reid (1886), 31 Ch. D. 405, the Court
rejected as useless for the construction of the Married
Women’s Property Act, 1882, decisions as to the meaning
of covenants (z) in marriage settlements, on the ground
(p. 406) that such cases must be approached with the pre-
sumption that they were intended to exclude the husband
from acquiring property if his wife should fall into pos-
session during coverture ; whereas, in dealing with the Act,
no such presumption arose. And in Midland Railway Co.

(=) See per Fry, L.J., at p. 410.
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v. Robinson (1889), 15 App. Cas,, in construing with the
word “ mines” in the Lands Clauses Act, Lord Herschell
said (p. 27):—*“In dealing with this case, it must be
remembered that all that your lordships have to do is
to interpret the words of the enactment, and not to lay
down, even if it were possible, any general rule as to the
interpretation of the word ‘ mines.’ I doubt whether much
assistance is to be obtained from cases in which a con-
struction has been put upon that word in instruments
embodying merely agreements between the parties to them,
unaffected by any statutory enactment. In such agree-
ments, in the absence of a distinct indication of the con-
trary intention, it is always to be assumed that the
reserved mines are only to be worked in such a manner
as is consistent with the surface remaining undisturbed.”

With regard to the construction of wills, although the wis.
rules as to the interpretation of statutes and of wills are,
to a certain extent, analogous, and although some judges
have stated that, in their opinion, “a will, especially one
of personal property, ought to be construed according to
the rules of construction applicable to all documents and
not according to artificial rules,’(«) there are to be ob-
served “ many and striking discrepancies, such, for instance,
as the rules which govern the evidence to be admitted in
explaining ambiguities in wills, the arbitrary principles
which have been adopted for their construction, and the
vague discretion exercised by the Courts under the name
of the doctrine of cy-pres.”(b)

Decisions on the construction of wills are of little
orno value in interpreting statutes. They are far too -
numerous in the law reports, and the rules of construc-
tion laid down almost deserve the description of Lord

(a) Blackburn, J., in Grant v. Grant (1870), L. R. 5 C. P. 728, ap-
proved his statement in Blackburn’s Contract of Sale, p. 49, “A will 18
the language of the testator, soliloquising, if one may use the phrase, and the

I construing his language, may properly take into account all he
_hev at the time, in order to see in what sense the words were used.”” And
in Biddulph v. Lees(1858), E. B. & E. 289, at p. 317, Martin, B., cited with
approval the rule for the construction of wills enunciated by Lord Kingsdown
in Towns v. Wentworth (1858), 11 Moore P. C. 526, at p. 543 ; see also Re
Bedson's Trusts (1835), L. R."28 Ch. D. 525, Brett, M.R.
(3) Bedgwick's Statutory Law (2nd ed.), p. 223.
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Halsbury,(c) “ as a mode of arguing in a vicious circle.”
But “such dicta are uttered under the extreme provoca-
tion of having irrelevant cases cited, and must not be too
curiously scanned. What they really mean is, that pre-
sumptions of meaning are not to be pressed too far. A
rigid rule of construction is a contradiction in terms.
If it does not yield to an evident contrary intention it is
a rule of law and not of construction, as Mr. Vaughan
Hawkins pointed out many years ago.”(d)

6. Although it is a matter of every-day importance
that the rules which regulate the interpretation of
statutes should be as widely known as possible, it is not
always so easy to ascertain what those rules are. It
seems strange that, considering the multiplicity of law
books, until very recent years, little has been written on
this particular subject. Sir John Comyns, Viner, and
Matthew Bacon, in their well-known digests of the laws
of England, have collected together (Com. Dig. tit.
Parliament, R.,and Bacon’s Abr. tit. Statute) the principal
rules on the subject which are to be found in Lord Coke’s
Institutes and, in the older reports, more especially Plow-
den’s. But neither these collections of rules nor the
treatise which is most generally recognised as the best
authority on the subject, Dwarris on Statutes, can be said
to have dealt completely with the subject, and this last-
mentioned treatise has not been re-edited for more than

thirty years.

Since this work was begun, two English law-books of
high merit on the Interpretation of Statutes have been
published by Sir P. B. Maxwell and Master Wilberforce,
and while this edition was in progress, the valuable
Judicial Dictionary of Mr. Stroud came out, which contains
many judicial interpretations of statutory terms. It is
not primarily concerned with statutes, but is a valuable
epitome of decided cases.

Besides these special works it is now usual in the
indices to the various series of law reports to include

(¢c) Leader v. Duffy (1888), 13 App. Cas, 301.
(d)) Sir F. Pollock, 4 Law auamgg, 488,
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under the head Worps all judicial definitions of legal
terms. Thus, by the industry of many workers, are being
laid the foundations of a lexicon to the statute law of
this country.

The interpretation of statutes has been ably treated in (2) American.
America by the late Mr. Theodore Sedgwick. The object
of his treatise(e) is, he tells us,(f) “ to explain the technical
terminology that belongs to constitutional and statute law,
to give their classification, describe their incidents, and
finally to define the mode of their application; to declare
the rules of interpretation by which they are, in cases of
doubt, to be expounded and to illustrate these rules by the
light of adjudged cases,” This treatise has been of the
greatest assistance to the present writer, and he has not
scrupled to quote from it freely; for, as Mr. Sedgwick
points out,(9) * the rules governing the application of
statutes may, as a general proposition, be considered the
same in both countries.”() But at the same time, as
Mr. Sedgwick also reminds his readers, “the head of con-
stitutional law is wholly peculiar to American jurispru-
dence ” (as our Legislature is, as we shall presently see,
unfettered by any conditions as to the laws it makes),
consequently this subject may be discussed in England
from a somewhat simpler point of view.(7)

7. “ It seldom happens,” said the Court in the case of Classification
Seott v. Legg (1876), L. R. 2 Ex. D. 42, “ that the framer of oiyius "7
an Act of Parliament has in contemplation all the cases that
are likely to arise under it, therefore the language used

(¢) A Treatise on the Rules which Govern the Interpretation and Con-
struction of Statutory and Constitutional Law (2nd ed.), by John Norton
Pomeroy, LL.D. Baker, Voorhis & Co., Publishers, 66 Nassau Street, New
York. 1874.

(f) Pp. 17, 19 ; and see p. 20.

(g) P. 19. See also pp. 173-186, where the power of the judges to con-
strue and interpret laws 18 elaborately discussed.

h&h) In United States v. Mc Rae (1867), 3 Ch. App. 79, at p. 86, Lord Chelms-

said, as to an Act of Congress, the meaning of which was being discussed,
“It is not suggested that there are any words in the Act of Congress which
bear a peculiar meaning different from the ordinary one, or that the Acts of
an American Legislature have a construction peculiar to themselves, I do
not xee that there is any impediment to an English judge with the Act of
(‘Anflw before him construing it for himself, without further aid, just as he
would an English Act of Parliament.”

(i) See Dicey, Law of the Constitution (3rd ed.), p. 425.
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seldom fits every possible case;” consequently the diffi-
culties as to the construction of statutes “ consist chiefly in
the application to various and complicated circumstances
of words which are of a wide and general meaning,”(%) and
a very large proportion of the cases which turn upon the
construction of Acts of Parliament arise from the fact that
the particular point under consideration was not present
to the mind of the draftsman when he drew the Act.(J)
Such cases, therefore, are simply decisions upon the
language used in the particular statute as applied to the
particular case under consideration, and can be only to a
very slight degree useful for the purpose of eluciaating the
general rules upon which statutes are to be construed.(m)

The cases upon statutes, which yearly occupy a larger
portion of the reports, fall into three classes.

(1) Those which lay down general rules of con-
struction.

(2) Those which decide on the applicability of the
established rules to particular enactments ; and

(3) Those which decide whether the accepted
construction of an enactment includes or excludes
a particular set of facts.

When the meaning of an act is settled, a merely illus-
trative decision may require record but its details are
usually unimportant,(n) and those decisions alone are of
general importance which accurately and succinctly state
the general rules of construction and point out the proper
methods of applying them to each enactment which calls

(k) PerKelly, C.B., in Att.-Gen. v. Cecil (1870), L. R. 5 Ex. 263, at p. 270.

(!) PerDenman,J.,in Clementsonv. Mason(1875), L. R.10C. P.209,atp.221.

(m) See Fishburn v. Hollingshead (1891), 2 Ch. 371; 6 Law Quarterly
Review, 301.

(n) It may be observed that Mr. Sedgwick, in his work on this subject
(pp- 254, 311, 316), cites and comments upon many cases where the onl
point to be determined was how to apply a particular enactment to a parti-
cular set of circumstances, with a view to proving that the Courts still decide
cases upon what is called the equity of the statute, but it will be found, if
these cases are examined, that no reasons are given by the Courts for those
decisions, and that in fact they merely decided the cases as they considered
best under the particular circumstances ; for, as Hannen, J., observed in R.
v. Surrey (1871), L. R. 6 Q. B. 93, “the intention of the Legislature must
depend to a great extent upon the particular object of the statute that has to
be constrned.” See also per Lord Esher, M.R.,in Lucas v. Diron (1880),
22 Q. B. D. 359.
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for judicial interpretation, and the limits of their applica-
bility. It is necessary to keep in view the caution of
Cotton, LJ., in Reid v. Reid (1886), 31 Ch. D. 405.

“The question for our consideration is, what is the true
meaning of the language which the Legislature has
-employed ? Cases on the construction of other Acts or
instruments generally give very little help to the Court, but
if there is any principle laid down we ought not to disregard
them in considering a different act or instrument.”

To attempt to collect all these decisions would be, if
not absolutely useless, at any rate a work of great labour
with very little result, for, in a large number of such
cases the statutes in question have been repealed, and,
where they are still in force, the particular points in
dispute are extremely unlikely to occur again, and the
decisions are easily found in treatises relating to the
branch of law dealt with by the particular act. The
author has therefore confined himself to the enunciation
of general principles of construction, and has not attempted
to collect all the decisions of the Courts upon mere words.
But in the chapter on The Interpretation of Words, he
has collected such judicial dicfa as seem to explain on
what principles the meaning of words used in statutes is
to be arrived at, and he has also given in an Appendix a
list (o) of such words as are often to be met with in
statutes and have received judicial interpretation.

8. It has been usual in treatises of this kind to have Strict and
a chapter oh strict and liberal construction, and to specify liberal con-
what kind of statutes are commonly construed strictly,
and what kinds are construed liberally. It will be
seen, however, that the rules on this head turn out to be
extremely vague, if, indeed, it can be said that there are
any rules at all ; (p) the truth being that, as Mr. Sedgwick

(0) This list is not exhaustive. Its omissions can be supplemented from
Stroud's Judicial Dictionary, and the various Digests, sub tit. Words.
(p) See Ex parte Milne (1889),22Q. B. D. 685, at p. 695, Esher, M.R.; and
Dwarris, Statutes (2nd ed.), ch. ix. ; Sedgwick, Statutory Law (2nd ed.),
p. 256-316. It is a “dangerous doctrine,” said Pollock, B., in Hill v.
&anagm (1879), L. R. 4 Q. B. D. 442,  and one contrary to the true rules
of construction, to require or allow a judge to give an effect to the same words
wider or narrower in proportion as he might think the general scope of the
Act in which they were fourd of great or small public importance.”
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says,(¢) “ the judges have perpetually taken refuge in the
clouds and mist of strict and liberal interpretation, when-
ever they have been pressed by the hardship or injustice
of a particular case ”; and, as Lord Hobart said, in Shefficld
v. Ratcliffe (1616), Hob, 346, “If you ask me by what rules
the judges guided themselves in diverse expositions of the
self-same word and sentence, I answer, it is by that
liberty and authority which judges have over statute
laws according to reason and best convenience to mould
them to the truest and best use.” In this treatise, there-
fore, a different plan has been adopted with regard to the
enunciation of the rules which govern the construction of
statutes—namely, in the first instance, to lay down as
precisely as possible the rules which regulate the con-
struction of all statutes, the language of which is clear
and unequivocal, and then, in the next place, to state in
what way the meaning of obscurely worded statutes may
legitimately be arrived at. By dealing with the subject
in this way, it is hoped that it will be found that all the
various rules which exist with regard to the interpretation
of statutes are stated in as plain a manner as the nature
of the case will permit.

9. The rules enunciated in this treatise as to the in-
terpretation and effect of statutes are in the main taken
from the decisions of the courts of law, and the dicta
of the judges.

The sole judicial authorities ultimately competent to
construe a statute extending to the whole or any part of the
United Kingdom, are the Supreme Court of Judicature
and the House of Lords.

The interpretations whether of officers or Departments
of State, or of resolutions of one House of Parliament, or of
subordinate judicial authorities, ecclesiastical or temporal,
must yield to the judicial interpretation of the Supreme
Courts, which will never adopt an erroneous construction,
of however long standing, unless it justifies the application
of the principle communis error facit jus. Parliament may

(9) Loc. cit. p. 307.
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declare wrong or repeal any judicial legislation effected by
interpretation or misinterpretation of statutes, and may
make the declaratory or repealing enactment retrospec-
tive. Coke (2 Inst. 618), in speaking of judicial authority,
said : “ Which answers and resolutions, although they
were not enacted by authority of Parliament, as our statute
of Articuli cleri in 9 Edw. 2 was: yet being resolved
unanimously by all the judges of England and Barons of
the Exchequer, are, for matters in law, of highest authority
sent to the Court of Parliament.” One of these resolu-
tions referred to was that the interpretation of statutes
concerning the clergy belongs to the judges of the
Common Law.

The marked tendency of judicial decisions is to render
uniform for all Her Majesty’s dominions the rules relating
to the construction of statutes.(r) As Lord Watson said
in Cooper v. Cooper (1888), 13 App. Cas. 104, the House
of Lords is the commune forum of England, Scotland, and
Ireland, and takes judicial notice of the law of each
country in an appeal from the other. In dealing with
the statutes common to the whole United Kingdom,
the House of Lords has to lay down rules applicable to all
those countries alike, and to consider and reconcile, or
select from the conflicting decisions of Scotch, English,
and Irish Courts upon such enactments.(s)

The Judicial Committee of the Privy Council is in a
like manner the commune forum for the rest of the Empire, |
and composed of almost the same judges as sit in the(
House of Lords. The decisions of these august Courts
restrain the disposition of subordinate Courts in different
parts of the empire to set up divergent rules of construc-
tion, and are producing practical uniformity as to rules
of construction. Where such restraint cannot be imposed,
in some cases the different moral sentiment in different

(r) Bee Fr Lords Watson and Macnaghten in /ncome Tax Commis-
sioners v. Pemasel (1891), App. Cus. 532, 557, 577.

(s) English judges differ a8 to whether they are bound by Scotch decisions
on an Act common to England and Scotland ; see Blake v. Midland Ry. Co.
(1852),18 Q. B. 98, 109 (éoleridge, J.); Ford v, Wiley (1889), 23 Q. B. D.
203 (Coleridge, L.C.J.).

15
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parts of the United Kingdom has led to a different con-
struction of the same statute. This is conspicuously illus-
trated by the divergence between the English and the
Scotch and the Irish Courts on the application of 12 & 13
Vict. ¢. 92, 8. 2, to the dishorning of cattle.(s) No appeal
being available to the House of Lords on this statute,
this divergence can be settled only by legislation.(?)
Interpretation  As Eyre, C.J., pointed out to the House of Lords, in
ot the Home v. Lord Camden (1795), 6 Br. Parl. Cas. 201,
temporal 1 H. Bl 476; 2 . 533, the duty of expounding Acts
of Parliament devolves solely upon the “ King’s temporal
Courts, and your Lordships in the last instance.”()
That duty was once claimed as a right by James L,
and Lord Coke has given us(z) a report of the opinion on
the point which he delivered, “ with the clear consent of all
the judges of England and the Barons of the Exchequer,”
to the effect that “ the King in his own person cannot ad-
judge any case.” And “ the province of the Legislature,”
as the Court of Exchequer said in Russell v. Ledsam
(1845), 14 M. & W. 574, at p. 589, “is not to construe,
but to enact, and their opinion, not expressed in the form of
law as a declaratory provision would be,(y) is not binding
on Courts whose duty it is to expound the statutes they [the
Legislature] have enacted.” It would be no easy task,(z)
even if it were the object of the present treatise to do so,

(8) Ford v. Wiley (1889), 23 Q. B. D. 203 ; Callaghan v. S. P. C. A. (1885),
16 L. R. Ir. 325 ; Renton v. Wilson (1888), 15 Rettie, Justiciary (Sc.), 84 ;
see 5 Law Quarterly, 443.

(t) The Privy Council is careful to avoid applying British prejudices to
colunial legislation.

(u) And, as Jessel, M.R., pointed out in Chilton v. Corporation of
London (1878), L. R. 7 Ch. D. 740, *“ a judge is theoretically bound to take
judicial notice of all Acts of Parliament,” he is bound also * theoretically to

now the contents of themn ”’ all, and consequently it may not be assumed,

when not disputed by the pleadings, that a right has been created by an Act
of Parliament, which, as a matter of fact, has not been so created, for the
judge is ¢ theoretically bound to be aware that there is nosuch Act of Parlia-
ment.”

x) Prohibitions del roy, 12 Rep. 63.

y) See below, p. 161, where the meaning of the pbrase *parliamentary
exposition of a statute ” is explained.

(2) Sedgwick on Statutory Law (2nd ed.i), 174, says, “ We have no means
of tracing the manner in which the transfer of authority to the judges was
effected, but at a very early day we find it asserted in more than its present
plenitude.” See also Dwarris on Statutes (2nd ed.), pp. 708, 792.
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to ascertain at what period and by what means our courts
of law obtained the right of being the sole expositors of the
statutes of the realm. In the early ages of the English
system it appears that the line between the judiciary and
the Legislature was not distinctly marked.(e) Originally
the Houses of Lords and Commons sat together, and the
courts of law were clearly subordinate to the Parliament. A
writ of error lay from them to the Parliament, and they
were accustomed even to consult Parliament before they
decided points of difficulty and importance.(b) But it is
now one of the axioms of our law that it is not only “ the
right,” but also the duty of the judiciary to expound and
interpret doubtful provisions of our legislative enact-
ments.(c)

And since it is the sole province of the King’s temporal Temporal

courts and of the House of Lords in the last instance to
expound the statute law, “ the possibility,” as the judges

“of two different rules prevailing upon the same law, one
in the King’s temporal courts, and the other in courts of

peculiar jurisdiction, is effectually prevented without any of a statute.

unreasonable interference or breaking in upon the courts
of peculiar jurisdiction by the temporal courts issuing

their prohibitions in every such case. And this is no -

more than saying, ¢ proceed to the very extent of your
Jurisdiction without interference from us, only remember-
ing that . . . . when any question arises touching the
exposition of the statute law, if the subject is originally
of temporal jurisdiction and comes incidentally before
Yyou, it is to be expounded by you as we expound it, or if
the statute concerns your proceedings only, you are to
expound it as we say it ought to be expounded, when the

Sa) Sedgwick, p. 18.
(6) Per Sir J. Campbell arguendo in Stockdale v. Hansard (1837),
9A & E. 1, 3 St. Tr. N. S.723.

(c) Sedgwick, p. 173. And in Skeffield v. Ratcliffe (1616), Hob. 346,
cited in Att.-Gen. v. Pougett (1816), 2 Price 381, at p. 388, it is said, in
answer to the inquiry by what rule judges were guided in expounding
statutes, ““ It is by that liberty and authority that judges have over laws,
especially over statute laws, a.ccording to reason and best convenience to
mould them to the truest and best use.’

B
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prevent court

pointed out in Home v. Lord Camden (1795),2 H. Bl. 536, of peculiar
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question is brought before us in prohibitions.”” Therefore,
even with regard to the exposition by ecclesiastical
courts of Acts of Parliament which relate exclusively to
ecclesiastical matters, the ecclesiastical courts must accept
the interpretation put upon the statute by the temporal
courts. Lord Coke tells us, in 2 Institutes, p. 601, that
this was stated as their opinion “by all the judges of
England and the Barons of the Exchequer upon mature
deliberation and consideration with one unanimous con-
sent,” in answer to certain questions put to them by the
Lords of the Council with respect to the complaint
exhibited by Archbishop Bancroft in the name of the
whole clergy, in Michaelmas Term, anno 3 Jac. 1 (1605).
The complaint (as stated at p. 614) was “ that no temporal
judges, under colour of authority to interpret statutes,
ought, in favour of their prohibitions, to make causes
ecclesiastical to be of temporal cognizance.” To which
the answer was, “that as for the judges expounding of
statutes, which concern the ecclesiastical government or
proceedings, it belongeth to the temporal judges.” And,
after setting out the whole of these complaints and tbe
answers thereto, Lord Coke adds, at p. 618, “ We will now
proceed to the exposition of the same [i.c., 9 Edw. 2],
which office the clergy claimed, viz., to interpret all statute
laws coucerning the clergy; but it was resolved by all
the judges of England, that the interpretation of all
statutes concerning the clergy, being parcel of the laws of
the realm, do belong to the judges of the common law.”
It is, in fact, now well settled, that if ecclesiastical courts
are called upon to construe statutes, no matter what they
relate to, they are bound to construe them upon the same
principles as the courts of common law. “ Whatever,” said
Lord North, in Carter v. Crawley (1681), Sir T. Raym. 496,
“is determined by the common law to be the true meaning
of this Act, must be a rule to the ecclesiastical courts,
for the courts of common law are entrusted with the
exposition of Acts of Parliament, and we ought not to
suffer them to proceed in any other manner than shall be
adjudged by the King’s courts to be the true meaning of
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the Act.” And if ecclesiastical courts construe statutes
otherwise than in accordance with the principles acted
upon in the common law courts, it is now clear that pro-
hibition lies. This was finally decided in Gould v. Gapper
(1804),5 East 345. Inthat case it was contended that the
misconstruction of a statute by an ecclesiastical court
was matter of appeal and not of prohibition. Lord
Ellenborough, however, in an elaborate judgment, in which
he reviewed all the previous authorities, held otherwise,
on the broad ground “that the courts of common law
have in all cases, in which matter of a temporal nature
has incidentally arisen, granted prohibitions to courts
acting by the rules of the civil law, where such courts
have decided on such temporal matters in a manner
different from that in which the courts of common law
would decide the same.”(d)

(d) The importance of this rule has Leen accentnated by The Bishop of
Lircoln’s case (1888), 13 P. D. 221, 14 ib. 148, now under appeal to the
Privy Council. The Pu{er-book (14Car.2, c. 4,8.1; 1 Rev. Statt. (2nd ed.),
633, note) and Articles of Religion (13 Eliz. c. 12 ; 14 Car. 2, c. 4, 5. 26) are
scheduled to Actsof Parliament. In Julius v. The Bishop of Oxford (1880),
5 App. Cas. 214, and in The Bishop of London’s case (1891), A. C. 666, the
rupremacy of the temporal courts in matters regulated by statute over the
ecclesiastical courts was fully recognised, and the bishops were regarded as
standing much in_the position of justices of the peace us to the exercise of
their functions. In matters relating to Convocation and its mode of election
the temporal courts have not jurisdiction, although with reference to the
election of municipal officers the courts are compgtent : £. v. Archbishop of
York (1888), 20 Q. B. D. 740.

19
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1. “THE Legislature,” said the twelve judges in ZLong-
mead’s case (1795), Leach C. C. 694, at p. 696, “ when
they intend to pass, to continue, or to repeal a law, are
not bound to use any precise form of words;” conse-
quently we find that at different periods of English
history statutes have been drawn in different ways and
according to different methods.

2. Till 1487 the judges, as a rule, drafted the statutes
in Latin or Norman French by the light of the Parliament
Rolls, which were not engrossed until the conclusion of
each Parliament. The statutes, when drafted, were en-
grossed on the statute roll now preserved in the Tower.

“ Parliament recognised that those who administered
the law were supposed to have a real, and not a merely
nominal, hearing in the making of laws.”(a)

That the judges believed their right to be constitutional
appears from the fact that the Chancellor and judges
(in 15 Edw. 3) protested against a number of statutes

(a) Y. B. 14 & 15 Edw. 3, Pref, by Pike, p. Ixii.
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on the grounds—(1) That they did not assent to the
making, or to the form, of the statutes; (2) That they
could not observe the statutes if contrary to the laws
and usages of the realm which they were sworn to keep.
These protests involved the contention that the law
could not be changed by Act of Parliament, or that there
could not be an operative Act if the Chancellor, Treasurer,
and judges were opposed to its provisions, neither of
which has now any constitutional validity.()

Drafting by the judges was contemporaneous with the
Statate Rolls (1278-1468). It has to some extent a
parallel in the modern practice of settling only the gene-
ral principles of law by statute, and giving judicial or
other departments of State authority to make rules for the
execution of statutes. It led to difficulties and contro-
versies between the Commons and the Crown,(c) and
occasionally to the omission of a statute actually passed,
or the proraulgation of a statute which had not received
the necessary assent, and was finally discontinued in the
reign of Henry VII. Nor are the productions of the
arly judges marked by any special precision of language.
“In ancient statutes,” as Lord Ellenborough observed in
Wilson v. Knubley (1806), 7 East 128, at p. 1386, as to
4 Edw. 3, c. 7,“ no great precision of language prevailed,

21

_ and the words were very loose and general.” In the reign of Subsequently

Richard ITI. the sessional publication of printed statutes :nce,,,

began, and from 1487 the statute roll was no longer made
up in the old form. English superseded Latin and French,
and Parliament appears to have handed over the drafting
of statutes to conveyancers, who seem to have been en-
couraged into prolixity by the invention of printing, and
diluted their native language by that cautious use of
synonyms () which is the common characteristic of deeds
and statutes. Upon this change a wordy style(e¢) was

() Loc. cit. p. lviii. (c) See 1 Clifford, 326.

(d) This may have been originslll{a'due to uncertainty which of several
English words accurately rendered a Latin or Norman French law term.

(e) “ A remarkable circumstance of the statutes of Henry VIII. is the pro-
digions length to which they ran.” (Reeves’ History of English Law, by
Finlason, vol. iii. p. 426.)
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introduced, not only into the drafting of statutes, but also
in deeds of conveyance and other legal documents, which
continued in full use as late as 1861, so that “the true
objection to modern statutes,” as Barrington says in his
Observatious on Statutes, ed. 3, p. 175, “is rather their
prolixity than their want of perspicuity.”

3. The phraseology of Acts of Parliament has been
subjected of late to much adverse judicial criticism, many
judges having, like Lord Campbell, a keen sense of “the
vast superiority of judge-made law over the crude enact-
ments of the Legislature,” and a disposition for what has
been described as “ drawing the fang teeth of an Act of
Parliament.” Sir Alexander Cockburn, in a speech at the
Guildhall, March 9, 1876, described Acts of Parliament
as being “more or less unintelligible, by reason of the
uncouth barbarous phraseology in which they are framed ;”
and he attributed this to the fact that “ the work of framing
them is commitied to few hands, while the task is a
Herculean one, far beyond the strength of the men
employed properly to discharge.” Particular statutes, such
as the Franchise Acts,(f) the Married Women’s Property
Act of 1882,(y) the Divided Parishes Act of 1876,(k)
the Bills of Sale Act, 1882,(¢) the Infants’ Relief Act,
1874,(7) and certain parts of the County Courts Act,
1888,(k) have brought judicial execration on the con-
joint efforts of draftsmnan and Legislature, and Lord
Macnaghten said in Thomas v. Kelly (1888), 13 App.
Cas. 506, at p. 517: “To say that the Bills of Sale
Act (1878) Amendment Act, 1882, is well drawn, or
that its meaning is reasonably clear, would be to affirm a
proposition to which I think few lawyers would subscribe,

(f) Bradley v. Baylis (1881), 8 Q. B. D. 235 (Brett, L.J.); Knill v.
Towse (1889), 2 Q. B. D. 186, 195 (Mathew, J.).

(g) Per Esher, M.R. in Ex parte Boyd (1888), 21 Q. B. D. '264. See
4 Law Quarterly Review, 234; 6 tb. 313.

(%) 6 Law Quarterly, 118.

(1) Ex parte Yarrow (1889), 59 L. J. Q. B. 20, per Cave, J. Sec 4 Law
Quarterly, 370.

( 1 ) Duncan v. Duncan (1890), 43 Ch. D. 215. Pollock on Contracts, p- 34.

(¥) Bazett v. Morgan (1889), 24 Q. B. D. 51 (Field, J.) ; Curtis v. Stovin
(1889), 22 Q. B. D. 513, 518 (t'ry, L.J.).
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and which seems to be contradicted by the mass of
liigation which the Act has produced, and is producing
every day. For my own part, the more I have occasion
to study the Act, the more convinced I am that it is
beset with difficulties which can only be removed by
legislation. At the same time I cannot help thinking
that some of the puzzles which were presented in the
course of the argument disappear if the scope of the Act
is steadily kept in view.” In speaking of one of the
private Acts of the New River Co. (15 & 16 Vict. c. clx.),
Lord Herschell said(/): “It has been my lot to attempt
to construe many Acts of Parliament which were obscurely
worded, but I do not think I ever met with one upon
which it was more impossible to put a satisfactory con-
struction than the statute with which we have to deal in
the present case. If the object had been to render it as
dificult of construction as possible success could hardly
have been more complete.” Lord Fitzgerald said of the
same Act, at p. 703, “ It might almost be said to be the
result of malicious ingenuity if it had not been probably
that the Bill was submitted to a select committee, and we
may take the contradictions in it as resulting from some
effort at compromise in the course of the deliberations
of the committee.” And Lord Macnaghten called it, at
p- 704, a “ curiously ill-drawn enactment.”

In 1877, in his Digest of the Criminal Law, Introduc-
tion, p. xix., Sir James Stephen complained of the phrase-
ology of statutes: “The style of the [Criminal Law Con-
solidation] Acts is no less unfavourable to those who might
wish to derive information from them than their length

and their arrangement. Acts of Parliament are formed'

upon the model of deeds, and both deeds and statutes
were originally drawn up under the impression that it
Was necessary that the whole should form one sentence.
It is only by virtue of the provision contained in 13 & 14
Viet, e. 21, 8. 2,(m) that a full stop can be introduced

&l) In Cook v. New River Co. (1889), 14 App. Cas. 698.
_.{w) Enacting that Acts are to be divided into separate sections: repealed
32 & 53 Vict. c. 63, and not re-cnacted in the same terms.

23
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into an Act of Parliament at all(n) The effect of this
rule of style has been to cause the sections of an Act of
Parliament to consist of single sentences of enormous
length, drawn up, not with a view to communicating in-
formation easily to the reader, but to preventing a person
bent upon doing so from wilfully misunderstanding them.
The consequence is, that sections of Acts of Parliament
frequently form sentences of thirty, forty, or fifty lines in
length. [And] the length of these sentences is only one
of the objections to them ; they are as ill arranged as they
are lengthy.”(0)

In speaking of ss. 14 and 15 of 24 & 25 Vict. c. 100,
Stephen, J., said in R. v. Brown (1882), 10 Q. B. D. at
p. 38:

“I cannot help myself thinking that a very much
simpler enactment would have suited every purpose,
and would have dispensed with these very intricate
sections.”(p)

And it has been justly observed that :

“The criminal law exhibits, in perhaps a somewhat
exaggerated form, all the characteristic defects of the
English statute law, because of the very great mumber
and dispersion of the enactments constituting crimes, the
almost total absence of definitions explaining the scope of
the enactments, and to some extent specimens of all the
vices of drafting that have been known from the beginning
of English history.”(q)

To all these strictures it may be answered with Lord
Macnaghten, “We are not living in Utopia, where a
perfect or ideal language may be had very readily ” (Com-

(n) Romilly, M.R., pointed outin Barrow v. Wadkin (1857), 24 Beav. 330,
that ‘“in tho rolls of Parliament the words are never punctuated.” But in the
vellum prints substituted for the old Parliament rolls, it is common, if not
now invariable, to insert the stops.

(t}ag As to the length of stututes, Lord Coleridge in R.v. Whitfield (1885),
L. R. 15 Q.B. D. 122, at p. 132, quoted * the brevis esse laboro obscurus fo
of Horace.”

(p) This was the view of the draftsman, Mr. Graves, who makes it
clear, in his introduction to the Acts of 1861, that their form was due, not
to his own inclination, but to parliamentary exigencies.

(8 By Mr. R. 8. Wright, Parl. Rep. 1875, No. 208, p. 91. See his Report
on Criminal Law, 1878.
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misstoners for Income Tax v. Pemsel (1891), A.C. 576), and
some judges, who have had experience of the difficulty of
drafting and passing Acts, have been less severely critical
than their brethren.

“I am sure,” said Lord St. Leonards in O’Flaherty v.
M Dowell (1857),6 H. L. C. 142,at p. 179, “ we ought to
make great allowances for the framers of Acts of Parliament
in these days; nothing is so easy as to pull them to pieces,
nothing i so difficult as to construct them properly, as
the law now stands.” And Jessel, M.R., said in A¢t.-Gen.
v. Great Western Railway (1876), L. R. 4 Ch. D. 738, “I
am not one of those judges who carp at the language
of the Legislature, and say that the draftsman might
have put it differently.” Stephen, J., in construing a
portion cof the Public Health Act, 1875, said: “ It would
be unreasonable to suppose that every section of this long
Act, of 343 sections and many schedules, could at the
time when it was passed be criticised with all the care which
conveyancers might use in a complicated deed. I do not
join the censure on the mode in which Acts of Parliament
are drawn. Considering their number and length, the
defects in them seem to me to be few. But there are
occasions on which any one may doubt whether the
attention of the Legislature was directed to the words of
a particular clause, and to the question whether they were
likely to carry out the intention of the Legislature.”()
And in Winyard v. Toogood (1882), 10 Q. B. D. 230,
he said, “I think the words of the section are quite
clear, though possibly they might have been made more
decisive if this point had been present to the draftsman.”

In Tearle v. Edols (1888), 13 App. Cas. 183, 185, it
was pointed out that though the Crown Lands Act of
N.S.W. of 1884 was open to considerable criticism, it
must be in candour admitted that the complicated and
conflicting interests it had to deal with rendered such
legislation extremely difficult.(s)

The truth seems to lie in the view of an eminent

r) Vinter v. Hind (1882), 10 Q. B. D. 63, at p. 68.
s) It took a session of thirteen months to pass the Act.
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authority, Sir Erskine May (Tord Farnborough): “No
one can doubt that with the multifarious legislation which
takes place numerous errors are detected. So far as the
judges are concerned there can be no doubt that when a
judge says an Act of Parliament is obscure the obscurity
is unquestionable : but we must bear in mind that the only
statutes which are brought before the judges for adjudi-
cation are the difficult statutes which involve points of
obscurity and uncertainty ; and I cannot help thinking
myself, from readirig some of their observations, that the
judges look at Acts\of Parliament in rather a different
spirit from that which characterised the observations of
judges in former times. I think they show less reverence
to the traditional  wisdom of Parliament’ than was for-
merly the case with the old authorities.”(s)

In River Wear Commissioners v. Adamson (1877),
2 App. Cas. 756, Lord O’Hagan suggested, as a remedy for
the failings of the statute law, the institution of “ a depart-
ment by which Bills, after they have passed committee,
might be supervised and put into intelligible and working
order, and then submitted for final revision to Parliament
before they passed intolaws.” But it is most unlikely that
the Legisluture will admit its own incompetence, and dele-
gate to any outside person one of its most important
functions.

4. Nevertheless, considerable efforts have been made to
remove the defects which have evoked these various criti-
cisms, and to simplify the language and improve the
structure of Acts of Parliament, and the labours of the
eminent men who had to draft the Indian Codes have
reacted upon the aims and methods of English legislation.

Sir James Stephen, in the Preface already referred to,
and Sir Henry Thring(¢) have alone written anything
which may guide the private draftsman ; but perusal of the

(8) Sir Erskine May, 1875, Parl. Rep. 208, p. 4; Thring, * Simplification
of the Law,” Quart. Rev. Jan. 1874.

(¢) See his pamphlet Practical Legislation ; or the Composition and
Lang.uage of Acts of Parliament, in which are laid down general rules for
drafting statutes. See also “Simplification of the Law,” Quart. Rev. Jan.
1874, by the same autheor.
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evidence taken before and the reports of parliamentary
committees points out the causes, and consequently sug-
gests the remedies, of most of these defects,

In 1856, the Statute Law Commissioners recommended
the appointment of an officer or board to revise Bills in their
passage through Parliament, somewhat in the same way
as judges then dealt with Estate Bills. In consequence
of this report an inquiry was held by a Select Committee of
the House of Commons, but it came to nothing, owing to
the dissolution in that year.

In 1868 the Statute Law Committee was appointed,(x)
which has been labouring at the revision and consolidation
of the Public General Statutes.

Since 1869 all Government Bills not relating solely to
Scotland and Ireland are subjected to the revision of the
Parliamentary Council of the Treasury.(x) IPurely Scotch
Bills are drawn in the Scotch office, under the supervision
of the Lord Advocate; and purely Irish Bills in the Irish
office, under the Irish law officers, and the source of the
Bills is clearly traceable in the difference of style and
method.

A Select Committee was appointed on 4th March 1875,
to consider *“whether any and what means might be
adopted to improve the manner and language of current
legislation.” It presented a report,(y) to which reference
will presently be made, but a motion (2) that effect should
be given to its recommendations was opposed by the
Government and defeated. They have, therefore, re-
mained counsels of perfection only, but have considerably
influenced the method of drafting public Bills,and are of
sutficient importance to merit a 7ésumé in this chapter.

27

The leading objections, not merely captious, to the style Classification

and structure of modern public Acts arise : («)
(1) From the mode in which Bills are prepared

(u) Preface to vol. i. of Revised Statutes, first edition, p. v.
éz) Sir K. Mar, Parl. Pap. 1875—C—208, p. 9.

y) 25 June 1875—C—208,

(z) 24 March 1876.

(«) Parl. Pap. 1875—C—203, p. v.
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and the extent to which they vary or deal with
previous statutes ;

(2) From the uncertainty which is often caused
by inconsistent and ill-considered amendments ;

(3) From want of consolidation where groups of
statutes on similar subjects are left in a state of
great perplexity ;(b) and

(4) From the absence of a proper classification
of the public Acts of Parliament.

Of these, the second depends on inherent difficulties of
legislation, and on the political or legal capacity of the
Member of Parliament who has the conduct of the Bill

In the Judicature Bill, 1873, the amendments caused
a serious error with respect to the number of the judges
and the status of the Chancellor in the High Court, which
was corrected by the Bill of 1875.

The question of classification is dealt with later at
Pp. 62 et sgq. :

But the first and third defects depend to a considerable
extent on the draftsman.

The evils arising from imperfections in drafting fall
into three classes according to their origin, viz.:— *

Accidental slips;(c)

Ignorance of the draftsman (d) ; and

More or less intentional obscurities, perplexities,
or imperfections, inserted or permitted with a view
to facilitate the passage of the Bill through Parlia-
ment.

Accidental slips are numerous, and are dealt with in
detail in the chapter on “ Mistakes,” infra, Part II
ch. viii.

- Ignorance is probably oftener displayed in private
members’ Bills than in those originated in Government
departments. “It is, however, a very serious matter to
hold, that where the main object of a statute is clear, it
shall be reduced to a nullity by the draftsman’s unskilful-

(b) Loc. cit. p. v, and infra, pp. 29, 30, 31.
(:‘:) Parl. Pap. 1875—C—208, p. v; and vide infra, Part II. ch. viii.
(d) See Salmon v. Duncombe (1886), 11 App. Cas. 627.
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ness or ignorance of law. It may be necessary for a court
of justice to come to that conclusion, but their lordships
hold that nothing can justify it except necessity, or the
absolute intractability of the language used.”(e)
Legislation by reference is usually the outcome, not of 3. Legislation
negli i i ity in the draftsman, bu Y ™"
egligence, 1gnorance, or 1ncapacity in t ,
of the foibles of Parliament, and is excused on the ground
that it lessens political difficulties and simplifies the pro-
cess of getting Bills through committee by lessening the
area for amendment, as is also the practice of putting very
long clauses, elaborately divided into many subdivisions,
in what are called fighting Bills.(f)
Legislation by reference consists in reference to parts
of several Acts, some of which are repealed, some amended,
and others kept alive subject to the provisions of the
amending Bill. This practice, which was increasing in
1875, and has since that date still further developed, was
described by the committee as making an Act so ambigu- Objections
ous, s0 obscure,(g) and so difficult that the judges them- """
selves can hardly assign a meaning to it, and the ordinary
citizen cannot understand it without legal advice.
With this parliamentary criticism judicial opinion coin-
cides.
In Knill v. Towse (k) the question for decision was,
whether upon the construction of the Local Government
Act, 1888, 5. 75, and the enactments incorporated therein
by reference, a county elector could vote in more than one
electoral division of the same county. In deciding that
he could not, the Court (Lord Coleridge, C.J., and Mathew,
J) said(¢): “We have arrived at this conclusion with
some difficulty, though without doubt. The difficulty
has arisen, not from anything inherent in the subject itself,
which is simple enough, and might be quite simply treated,
but from the mode of legislation now usual in these

(¢) Loc. cit. p. 634, J. C., per Lord Hobhouse.

(f) Eg., the Local Government Act of 1888.

({ Parl. Rep. 1875—C—208, p. iv; and per Jessel, M.R,, at p. 84.
( 22‘89). 24 Q. B. D. 186, affirmed at p. 697.

(i) Loc. cit. at p. 195.
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matters. Sometimes whole Acts of Parliament, some-
times groups of clauses of Acts of Parliament, entirely or
partially, sometimes portions of clauses, are incorporated
into later Acts, so that the interpreter has to keep under
his eye, or, if he can, bear in his mind, Jarge masses of
bygone and not always consistent legislation in order to
gather the meaning of recent legislation. There is very
often the further provision that these earlier statutes are
incorporated only so far as they are not inconsistent with
the statutes with which they are incorporated ; so that
you have first to ascertain the meaning of a statute by
reference to other statutes, and then to ascertain whether
the earlier Acts qualify only, or absolutely contradict, the
later ones, a task sometimes of great difficulty, always of
great labour—a difficulty and labour, generally speaking,
wholly unnecessary. It has, indeed, been suggested(y)
that to legislate in this fashion, keeping Parliament, in
truth, in ignorance of what it is .about, is the only way in
which at the present day legislation is possible. We know
not whether the suggestion is correct ; what we do know
is that this procedure makes the interpretation of modern
Acts of Parliament a very difticult and sometimes doubtful
matter. We, the judges, have, perhaps, the least cause
to complain. 'We sit here for the purpose, among other
things, of interpreting Acts of Parliament, and bring, or
ought to bring, to our task trained and experienced intel-
lects. But in practical matters of every-day concern, such
us the possession and exercise of the franchise, it is of the
last importance that the law conferring it, and the rules
which govern its exercise, should be easily comprehensible
by the mass of the ordinary voters. We are well aware
that protest as to past legislation is unavailing, but for the
future to call attention to a plain evil may, perhaps, be
the first step towards its remedy.”
Legislation by reference is also a source of much ad-
ministrative inconvenience, as will appear from the fol-
lowing illustration :—

(j) See supra, p. 28..
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By s. 34 of the Elementary Education Act, 1876, 89 & 40 Vict.

“all enactments relating to guardians and their officers
and expenses and to relief given by guardians shall,
subject to the provisions of this Act, apply as if the
guardians, including the school attendance committee,
were acting under the Acts relating to the relief of the
poor, and the Local Government Board may make rules,
orders, and regulations accordingly.” In interpreting this
section, Field, J., in Reg. v. Eaton (1881), 8 Q. B. D. at p.
160,said: “It is impossible to exaggerate the inconveni-
ence of this mode of legislation. Instead of the Legislature
referring specially to any previous Acts or sections of
Acts which it proposes to incorporate in this section, the
only incorporation is that of ‘all enactments relating
to guardians,’” rendering it necessary, therefore, for any

c. 79.

tribunal required to construe the Act to search through

every Act of Parliament in which guardians are referred
to, to see whether any pgrticular enactment can be found
bearing upon the matter in hand, and, inasmuch as there
is in this very Act a set of clauses expressly referring to
legal proceedings, I am not at all surprised that the
parties in the present case, finding no extension of the
jurisdiction in those clauses, conceived that it had not
been given to them,”

Legislation by reference may be justifiable in a country When legisla-

where a code exists with properly classified titles, but is

tion by

reference is

unsuited to an undigested statute-book. Its incon- justifiable or

venience is, that it does not make plain to the citizen
what may be clear enough to the draftsman who has all
the threads of the subject in his hands. But with the
rapid progress of consolidation it may be soon possible
without causing obscurity.() And there are even now
certain cases in which it is beneficial, and saves useless
repetition without causing any difficulty of interpretation.

The description of an offence created by statute as
treason-felony or misdemeanour has long been held to

(k) See also infra, Part II. ch. vii., *“Consolidation and Revision " ; see
also Parl, Pap. 1875—C—208, p. 7, per Sir E. May, and * Simplification
of the Law,”’ by Sir H. Thring, Quart. Rev. Jun, 1874.

excusable,
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52 & 53 Vict.
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attract the common law incidents applicable to those
crimes. And now that summary punishment is available
by many statutes for minor offences, it is usual and
unobjectionable to insert “ on conviction in manner pro-
vided by the Summary Jurisdiction Acts” (as defined by
the Interpretation Act, 1889), as indicating succinctly the
code of procedure to be adopted with relation to the offence.

Another mode of legislation by reference, too well
established for criticism, is that adopted in the Clauses
Acts of 1845 and 1847, whereby a large body of clauses
is incorporated into subsequent Acts without repetition.(/)

This method attaches certain statutory incidents to
certain classes of corporations subject to modification
by special Acts, and is analogous to the method by which
the Conveyancing Act of 1881 imports by implication
into deeds certain common form clauses.

The advantages of this method may easily be over-
rated, for in every case the special Act to which one of
the Clauses Acts applies must be examined to see if any
modifications have been effected, and very difficult ques-
tions must arise as to the effect of subseque<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>