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PREFACE.

THE principal design of this summary of the law of Bills of Exchange and Prouns-
sory Notes is to furnish to that numerous class of public officers, notaries public, and
officers of banks, throughout the America.nv Union, a Manual to which they may with
convenience refer for information and guidance. As such, it will also be of equal use
to the commercial community, as well as to all men of business dealing more or less in

these negotiable instruments.

The ponderous volumes which have been written, both in England and America,
on this branch of Commercial Law, are designed for the use of the legal profession,
and consequently contain much which the man of business neither needs nor cares to
know. He therefore finds it inconvenient, and sometimes difficult, to gather from
among the mass of legal learning those requisitions of the law which he desires to
ascertain for his immediate use.

To obviate this inconvenience, and to meet the wants of the non-professional man,
are the objects of the present Manual. The plan pursued in its compilation has there-
fore been, to state but briefly the general rules and principles of the law, and to be
minute on those which relate to the rights and duties of holders of and parties to
Bills and Notes. With this view, forms of Protest and of Notice have been given;
and in order to render the book equally useful in every State of the Union, the statute
laws of individual States, bearing upon these instruments, have been added.



v PREFACE.

A summary of the laws of Continental Europe on this subject has been pre-
fixed, from a belief that it would be so much the more acceptable, as they are
not so fully contained even in any of the larger works, although a knowledge
of them often is of great importance.

Thus it is hoped this Manual will prove itself adapted to the purposes for
which it was intended, and meet the wants of those for whom it was prepared.

B.R
Bosron, Sept. 28¢A, 1858,

PREFACE TO THE THIRD EDITION

OF THE

MANUAL FOR BANKERS AND NOTARIES PUBLIC.

Nuuzrous subjects connected with the Negotiation and Protest of Bills of
Exchange and Promissory Notes have been suggested for consideration since
the publication of the early edition of this volume. With a view to illustrate
these topics, and to place before the banking fraternity a reliable manual for
reference by bank officers, notaries public and the mercantile community, we
have thought it advisable to enlarge the original plan of this work. We are
indebted to Henry Brace, Faq., a member of the New York bar, for a consid-
erable portion of these additional materials, The first chapter is devoted to
the Construction and Law of Protest of Bills of Exchange; their negotia-
bility, &e.

Chapter Second relates to the Law of Agency, including the risks and liabili-
ties incurred by Banks and Bankers as collecting agents—Guaranty of Bills—
Forged and Lost Bills—Days of Grace.
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Chapter Third embraces a condensed view of the law relating to the “Trane-
fer of Bills and Notes ;” as to Who may Transfer them ; to Whom such Transfers
may be Made; Modes of Transfer; Times of Transfer; and Obligations of En-
dorsers,

Chapter Fourth is upon Letters of Credit.

Chapter Fifth is upon Bank Notes—the Liability to Redeem Stolen or Lost
Bills. There have been, of late years, numerous cases involving large sums.
All these should be familiar to every bank officer. The present volume will,
therefore, be found useful for reference, by Notaries Public especially, and by
all officers of banking institutions, including directors.

To the bank clerk the volume will be acceptable in furnishing a concise ma-
nual of the liabilities and ricks which bankers run in the purchase of negotiable
paper. Secondly, of the remedies in case of non-payment, protest, &e. Thirdly,
of the course to be pursued in theloss of bills, payment of fraudulent checks,
&c. The most careful bank officer is liable to impositions or losses in purchas-
ing fraudulent bills—paying forged checks—in remittances of paper for collect-
ing, &e. 'This volume is intended to supply & want long felt by the Banker and
Notary Public; and the commendations bestowed on the early edition of the
work are a guaranty that the later emendations will be fully appreciated by
the banking fraternity.

In the preparation of this work, the editors have availed themselves of the
valuable information contained in the following works, to which our bankiug
readers are referred, and which should be found in every banker’s library:
L “Brooke on the Office and Duties of Notary.” (London.) IL “Story on
Bills of Exchange.” (Boston: Little, Brown & Co.) IIL “Story on the Law of
Promissory Notes.” IV. ¢ Parsons on Contracts.”

NEw York, No. 162 PearL Sremet,
March 81, 1851,



PREFACE TO THE FOURTH EDITION

OF THE

MANUAL FOR NOTARIES PUBLIC AND BANKERS.

Sivoe the publication of the third edition of “The Manual for Notaries Public
and Bankers,” in March, 1857, numerous and interesting questionshave been decided
in the State Courts, in reference to the law of Bills of Exchange, Promissory Notes
and of Banking. The present edition, while it adds two hundred pages of matter
to the original work, furnishes to the notary and to the banker a summary of these
important decisions of the past seven years, and points out where more copious in-
formation can be had on these subjects by those who wish to make themselves
familiar with the law of bills and notes.

In the present edition may be found chapters on the Law of Agency—on the
Transfer of Bills and Notes—on the Law of Letters of Credit—on the Law of Bank
Notes—Decisions in all the State Courts—the Law of Usury—the Law relating to
Notaries Public, and the existing laws of each State in reference to Interest, Pen-
alty for Violation of the Usury Laws, and the Laws relating to Damages on Protested
Bills of Exchange, Foreign and Domestic,

The “ MaNvAL,” in its present shape, is more of a Digest than before, and will no
doubt prove more acceptable, not only to the Notary Public and Bank Cashier, for
whom the work was originally intended, but to the Bank Director, the Bank Clerk
and the Private Banker ; in fact, to all who deal in commercial paper, and who wish
to inform themselves as to the rights and liabilities of holders of bills and notes,
and of parties thereto,

The business of banking in this country is rapidly assuming increased importance,
along with the growth of commercial intercourse. Hence the necessity, on the part
of the Bank Clerk, to make himself familiar with the law and ugages as to negoti-
able paper. Legislation is constantly producing changes in the several States
and the bank officer is expected to know the tenor of these movements,

Nzw-Yozk, June, 1864,
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A SUMMARY

OF THE

LAW OF BILLS OF EXCHANGE, PROMISSORY NOTES, &o.,

‘WITH REFERENCES TO AMERICAN DECISIONS.

By BERNARD ROELKER, A. M, or THE BosTOoN Baix.

On the Origin and the Functions of Notaries Pubiac.

TaE origin of that class of public officers now called Notaries Public
may be traced as far back as the ancient Roman Republic, although
their functions now are different. We find, at the time of the Repub-
lic, -scribe and librarii, who were public secretaries. The private
secretaries were called exceptores, and also notarii, if they were
shorthand writers, which service was frequently performed by slaves.
The public secretaries were those whom the authorities of state ap-
pointed and paid, to assist them in their duties of office, and they ap-
pear to have corresponded to our present actuaries and secretaries. It
does not appear, however, that legal documents were drawn up by public
functionaries, resembling our notaries public. During the Empire, the
public secretaries increased both in number and importance. They ap-
pear to have been secretaries, working in the cabinet of the Emperor,
in distinct departments, and they had an overseer, called magister scri-
niorum.

Distinct, however, from these persons were those who may be com-
ared to our present Notaries Public, and who were called tabelliones.
t seems that what even at the present day may be seen in Italian cities

‘was already customary in the early days of ancient Rome ; namely, that
in the public market-place or forum scribes offered their services to per-
sons who wanted to have letters written or documents drawn up.

This class of persons were called tabelliones forenses, or persone
publice. 'They occupied themselves with drawing up legal instruments
and documents, and other writings (libelli) or statements, to be presented
to the courts of law, or other authorities of state. It appears from a
:;lConstitution” of Diocletian, that a tariff of fees was established for

em.

The number of tabelliones constantly increased. They then formed
themselves into a guild or corporation (scholz), under a presiding officer
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called primicerius. The state authorities began, #ore and more, to
exercise surveillance over them, which even went so far that the magis-
trates determined whether a person should be admitted into, or an un-
worthy person be removed from, this guild of tabelliones.

These persons prepared all kinds of legal documents and papers, but
they still carried on their business in the public market-place. It was
soon found necessary, for judicial purposes, to define by law what should
be the requisites of such notarial acts and writings, to make them legal
evidence. It had become a usage, in important matters, to have witness-
ez also attest the papers drawn up by these public scribes or tabelliones,
and it was finally required by law, that three witnesses should attest a
document, in case the principals could write, and five witnesses, if the
parties could not write. It was moreover required, that the notary
(tabellio) should be present in person, at the drawing up of the document,
and also affix his signature and the date of execution.

During the Empire, another class of officers, called tabularii, came
up in the cities. Their functions resembled somewhat our archivaries
and auditors. They also made out certain documents, and these bore
sometimes the names both of a tabellio and a tabularius; but at a later

eriod both names are used as synonymous. .

Under the Frankish kings Roman institutions were imitated. In the
imperial bureaux, the emperors needed and employed persons for draw-
ing up documents and countersigning them. These officers were called
referendarii, cancellarii, and notarii. The chief of these officers was
called archinotarius or summus notarius, but at a later period can-
cellarius, as a more honorable title. The Frankish kings,as early as
the year 803, appointed these officers, and issued laws to prevent the
abuse of their power. It became later the sole prerogative of the kings
to appoint these notaries; but by degrees the Popes of Rome also as-
sumed the same right; and we find in documents notaries named who
were appointed by princes and bishops, and even by cloisters.

The legal dpowers of notaries, during the Middle Ages, and their con-
dition, as a distinct class of officers, are distinctly seen in the Italian
cities. They acted either by authority of the Emperor, or that of the Pope,
and were engaged for drawing all the various legal documents, and espe-
cially last wills and testaments, which were received in all the courts of
law as full proof. They were formed into a guild, called collegium, and
had their own prefects, called consules. A candidate for admission
into this college had to undergo an examination. Minute and strict
rules for the drawing up of instruments, and their attestation, were pre--
scribed. The study of notarial functions was reduced to rules, and
notarial schools were established in many cities.

Notaries came to be regarded, at an early period, as a kind of judges
(judex chartularius), and a practice grew up among them of inserting
in bonds, or other documents of indebtedness, a power for the creditor of
taking out execution, by application to the court, in case of non-fulfilment
of the contract, which laid the foundation of the so-called ‘ executory
process,” which prevails still in the Civil Law countries, and which cor-
responds somewhat to the warrant of attorney to confess judgment in
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the English law. We shall see, that the foreign law on bills of ex-
change on the Continent of Europe giwes this right of ¢ executory pro-
cess” to the creditor of these mercantile instruments, and thus strength-
ens the security of the creditor.

. In France the notaries have always played an important part in her
judicial institutions, and they do so still. The king regarded it as his pre-
rogative to appoint them, but the Popes also arrogated this power, and the
lords of provinces (seigneurs) assumed it likewise. They were regarded
there as juge ordinaire, and inserted in their documents this executory
power or summary execution (execution parée).

The basis of the present rights and duties of notaries in France was
laid by the law of 1791, which recognized no longer any royal notaries,
but only notaries public, appointed by the general government. The
law of the 11th year of the Republic recognized them as public officers,
appointed for the purpose of drawing up all papers and contracts which,
either according to express laws or the will of parties, are to have the
effect of public documents, and of fixing the dates thereof, of holding in
safe keeping these acts, and of making out copies of them for the use of
the parties concerned. All documents made out in the presence of two
notaries, or of one notary and two witnesses, and attested by them, re-

* ceive full credence in all the courts of law, and are executory through-
* out the land. The original (minute) of the act remains in the hands of
the notary, and copies are allowed to be given only to the interested par.
ties, unless specially empowered by the coulMs. The law points out
many cases in which the presence of a notary and his attestation of in-
struments are essential ; e. g., with testaments, donations, marriage con-
tracts, protests, &zc. In most cases it is left to the choice of parties to
employ a notary in the making out of instruments and documents.

But the courts often appoint them, to undertake the part of mediator
in some judicial proceedings; for instance, in cases of divorce, or in
making out inventories, or in dividing and distributing property and es-
tates, or in taking and making up accounts, like the Masters in Chancery
in English law. The notaries are appointed for life, and can be removed
only by a judicial decision. By their official position, they become the
advisers in families and the confidants of them. They become the
mediators in disputes between the parties, and particularly in regulating
and settling estates, and in the distribution of property.

The law of the 7th year of the Republic requires that all acts and
documents made out by notaries be registered within ten days, the fecs
for which are very high. Hence it often happens, that the notary must
advance the money for the registration, and this obliges him to have
sums of money always at his disposal. Thus notaries have gradually
come to deal in money affairs in general, by loaning and investing
money, and procuring money for borrowers. Hence it is, that persons
of property intrust their money and property to the hands of notaries,
as being the fittest persons to invest it safely and advantageously. The
great influence which they thereby must acquire, in families and in all
classes of society, is manifest ; and this great power could not but lead to
great abuses. An ordinance of 1843 prohibited notaries, under heavy
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penalties, from entering into stock speculations, from acting as money-
brokers, from investing money iftrusted to them in their own names, &e.

The requisites for becoming a notary in France are, that the candi-
date be a French citizen, twenty-five years of age, and that he has
served as clerk with a notary for six years. But no man, without prop-
erty, can expect to obtain a place as notary, because he is obliged to buy,
often for an enormous price (which in Paris often amounts to from
200,000 to 300,000 francs, in smaller towns to 100,000 francs, and in
small communes to 10,000 francs), from a notary who is about to retire,
or fiom the heirs of a deceased notary, a study-room or office (étude),
with the acts and documents belonging to it; for without such an office,
the mere appointment of notary is of little value.

There are also established by law, in France, notarial chambers,
which consist of a number of deputies, chosen by the notaries, who
regulate the discipline among them, decide on the admission of candi-
dates, adjust disputes which may arise among themselves, and hear and
decide on the complaints of third persons against notaries, and the pun-
ishments of delinquent notaries. R

In Italy, the French system of notaries has been followed in its main
features. In Germany, however, the notaries occupy but a subordinate
position in most states, and it has been now almost generally established
by law, that only persons who have studied law for several years can be
appointed as notaries.

In England, notaries were known, as public officers, before the Norman
Congquest, and at a very early period they were employed to attest and
authenticate instruments of moment and solemnity. But whatever their
duties and functions may have been in former times, at present they are
described to be, by Richard Brooke, in his treatise on the office of a
notary public of England, as follows: —

“In England, a notary is a public officer of the civil and canon law,
who derives his faculty or authority to practise from the Court of Facul-
ties of the Archbishop of Canterbury in London, the chief officer of
which is the Master of the Faculties, to whom applications are made for
the admission, or removal under any special circumstances, of notaries;
in the Institutes of the Laws of England, the Court of Faculties is stated
to be “a court, although it holdeth no plea of controversie (like the Court
of Audiencé next before). It belongeth to the archbishop, and his officer
is called Magister ad Facultates.”

The functions and powers of a notary in England are, to draw and pre-
pare deeds relating to real and personal property, to note and protest bills
of exchange, to prepare acts of honor, to authenticate and certify exam-
ined copies of documents, to prepare and attest instruments going abroad
to receive tae affidavits or declarations of mariners and masters of ships
and to draw up their protests, and to solemnize all other notarial acts.

¢ The expression, notarial act,” says Mr. Brooke, ¢ is one which has
a technical meaning, and it seems generally considered to signify the
act of authenticating or certifying some document or circumstance, by a
written instrument, under the signature and official seal of a notary; or
of authenticating or certifying as a notary some fact or circumstance,
by a written instrument, under his signature only.”
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"The English notaries have always considered themselves entitled to
sdminister oaths, affidavits, and affirmations, as within the powers and
functions of & notary; and the Act of 5th and 6th William IV. has
placed it beyond dispute. v

The requisitions for admission to the Faculty of Notaries in Er gland
are an apprenticeship or clerkship of five years with a notary, a certifi-
cate from two notaries certifying to the candidate’s skill and probity, and
that he is a proper person to become a notary. Upon due proof of these
facts, the Master of Faculties will admit him upon his taking the pre-
scribed oaths, which are the oath of allegiance, the oath of supremacy,
the oath of due service under the articles of clerkship and for the faith-
ful exercise of the office of notary.

A notary is liable to be struck off the Roll of Faculties, for any mal-
practice or misconduct in his office, on a complaint made to the Master
of the Faculties, and supported by affidavit or other proof.

In the United States, the duties and functions of notaries resemble
those of the same officers in England. They are appointed by the re-
spective Governors of the States, for a limited number of years or during
good behavior, and derive their powers by the statute laws of the States;
and in cases where these laws do not specify their powers, as, for in-
stance, in Massachusetts, it must be presumed that all the powers which
by general usage, the custom of merchants, and law of nations are gen-
erally exercised by these officers, are also vested in them. We may
state their general and customary functions to be, to demand acceptance
and payment of foreign and inland bills of exchange and promissory notes
and to protest the same for non-acceptance and non-payment, to note and
draw up ship protests, and all other protests which are customary ac-
cording to the usage of merchants, and to exercise such other powers
and duties as by the law of nations and according to commercial-usage
or by the laws of any other State, government, or country, may be: per-
formed by notaries public.

But although notaries public are generally considered as accredited
officers in other countries, and affidavits sworn before and instruments
authenticated by them are received in evidence in foreign courts, it is
required by foreign courts, that the consuls of .the respective foreign
states in which the document is to be used certify to the fact that the
person whose signature and seal are affixed is a notary public duly
appointed. ‘This is, however, not necessary in a protest for the non-
acceptance or non-payment of a bill of exchange.

The laws of the different States of the Union, in some instances, give
some peculiar powers to their notaries, and hence the laws of each State
must be consulted in regard to them. The principal functions of an
American notary are, to protest bills of exchange and promissory
notes on their being dishonored, and as a part of this function, to pre-
sent and demand payment of these mercantile instruments. Although
the notaries with us generally give notice of the dishonor of bills and
notes to antecedent parties, it is not their duty to do so, unless made so
by statute, or they undertake so to do as a part .of their duty, and then
they are liable for any negligence in the discharge of this duty.
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We shall give, in the following pages, a synopsis of the law on bils
of exchange and promissory notes, as recognized in the United States,
and England, and prefix a general statement of the law on this subject
which prevails on the Continent of Europe.

Foreign Laws regarding Bills of Exchange and Promissory Notes.

As the English law agrees, in almost every particular, with that in the
United States, we shall here point out only the principal and essential
rules which prevail on the Continent of Europe, among the different na-
tions, in regard to bills of exchange and promissory notes. The most
important nations are the French and the German. The French Com-
mercial Code on bills and notes has been adopted in a number of other
countries, viz. Belgium, Modena, Sardinia, Lucca, Poland, Greece,
Geneva, Hayti, Ionian Islands, Turkey and Wallachia, the Papal States,
Luxemburg, Tessin and Wallis, with but slight variations here and there;
so that, when ‘we speak of the French law, it will equally apply to all
these countries. .

A new and uniform code of laws regarding bills of exchange and
promissory notes has been introduced, since 1849, throughout Germany
(with the exception of the small states of the Grand Duchy of Luxem-
burg, the Duchy of Limburg, and the principality of Liechtenstein), so
that when we speak of the German law, it will apply to every one of
- the thirty-eight States of Germany (excepting the above-named three),
including the whole of Austria and her crown-lands, and the whole of
Prussia, Wurtemberg, Bavaria, Hanover, Saxony, Brunswick, Baden,
etc., containing more than sixty millions of people, and the important
commercial cities of Hamburg, Bremen, Frankfort on the Maine, Lubeck,
Leipzig, Berlin, Vienna, Trieste, Brunswick, Stuttgart, etc.

There exist yet distinct codes on bills and notes in Russia, Holland,
Copenhagen, Spain, Portugal, at Basle, and St. Gallen, which we shall
notice where they essentially differ from other codes.

The law on the Continent of Europe, in regard to legal remedies on
bills and notes, is more stringent than in regard to other civil contracts,
in so far as it allows personal imprisonment for a breach of such a com-
mercial engagement, be it as drawer, acceptor, or indorser ; whereas no
personal arrest and imprisonment can be had against a debtor for an
ordinary debt. When we use the expression, that a party is liable
according to the laws of -bills of exchange, it must be understood, also,
to mean, that these extreme legal remedies of coercion may be applied
to him. .

The time of imprisonment differs in different states, and varies accord-
ing to the amount of indebtedness. The French law allows personal
imprisonment not exceeding one year, if the debt does not exceed 50
francs; two years if the debt does not exceed 1,000 francs; three
years for a bill of from 1,000 to 3,000 francs ; and four years for a debt
of from 3,000 to 5,00C iancs, and five years for any sum beyond this,
But persons of the age of seventy are entirely exempted from arrest,
and parties to promissory notes (billets & ordre), if not merchants, ex-
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cept the notes were given on account of some mercantile transaction,
traffic, exchange, banking, or brokerage, are also free frum personal
arrest in France. ,

In Austria, the imprisonment for a debt on bills cannot exceed one
year, in Prussia, five years ; other German states differ in regard to time,
but they are, generally, less rigorous than the French law, and exempt
from arrest, beside persons of the age of seventy, various others; for
instance, relations by blood or otherwise, military persons, public offi-
cers, &c. The creditor, however, has to bear the expense of board
for the debtor, and if he neglects to provide for it, the debtor is released
and cannot be arrested again.

Requisites of Bills of Exchange.

A bill of exchange is called in French Lettre de Change ; in Italian,
Lettera di Cambio ; in German, Wechsel, or Gezogener Wechsel (a Drawn
Bill, to distinguish it from a promissory note, which is called a Dry Bill,
Trockner Wechsel). (See Promissory Notes.) .

The essential requisites of a bill of exchange in Germany are (Art.
4): —1. That the word * bill of exchange > ( Wechsel) be contained in the
instrament, or, if written in a foreign language, the expression correspond-
ing to it. 2. The specification of the sum of money. 3. The name of
the person or firm to whom or to whose order it is payable. 4. The
statement of the time of payment ; and this can be made only on a day
certain, at sight (a vista, etc.), or at a certain time after sight, or at a cer-
win day after date, or at a certain fair (Messe). 5. The signature of
the drawer, by his name or firm. 6. The statement of the place and
date of month and year where and when it was drawn. 7. The name
of the person or firm on whom it is drawn (Drawee). 8. The specifica-
tion of the place of payment; if no place is mentioned, the place of
the drawee is to be taken as the place of payment and the domicile of
the drawee. .

The bill must be for the payment of a sum of money, and not for
goods or state stocks ; nor can it be made payable with interest, or with
any condition attached to it.

The Code of the Kingdom of the Two Sicilies allows also payment in

The bills of exchange payable to bearer (au porteur) are not admis-
sible, either in Germany or France.

The French law (Art. 110) requires that bills of exchange shall be drawn
from one place on another place ; that they shall be dated, and that they
specify : — 1. The sum to be paid. 2. The name of the person who is to
pay the same. 3. The time when, and the place where, the payment is
to be made. 4. The value furnished, whether in money, in merchandise,
in account, or in any other manner. .

They are drawn to the order of a third person, or to the order of the
drawer himself. If they be drawn in sets, 1, 2, 3, etc., it must be so
expressed. ‘

Art. 111. A bill of exchange may be drawn upon one person, and
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payable at the domicile of a third. It may be drawn by the order and
for the account of a third person. :

Art. 112. All bills of exchange, containing a fictitious name, quality
domicile, place where drawn or where payable, are held to be only sim
vle promises; (Art. 113) the signature of a married or single woman
not a trader or merchant, is equivalent, with respect to her, only to 8
simple promise ; and (Art. 114) bills of exchange signed by minors
.not merchants, are void in respect to them. '

In Germany, every person who can lawfully bind himself by a con-
tract may become a party to a bill of exchange. The age of majority
is, however, different in different states; in Prussia it commences with the
completion of the twenty-fourth year of age ; in Austria, Bavaria, Saxony
Baden, and in those states on the Rhine where the French Civil Code
prevails, it commences with the twenty-first year of age, and the same
is the case in France and Turkey.

In Sardinia, only merchants can draw inland bills, but any body may
draw foreign bills.

The Russian law excludes only women who do not carry on com:
merce.

The Code of the Kingdom of the Two Sicilies excludes women ir

eneral.

 The Code of Copenhagen makes the capability of becoming a party
to a bill of exchange general, but confines it only to bills of exchange,
and does not include promissory notes.

The Spanish Code of Commerce of 1829, § 434, grants to other per-
sons than merchants the right of also becoming parties to bills of ex-
change, but only in cases where they have drawn or accepted bills on
account of a mercantile transaction.

Parma and Tuscany grant only to merchants the right of becoming
parties to bills.

The Code of Basle of 1809, § 53, requires that a person’s name be
entered in the book of mercantile firms, called the book of Raggiones,
which is in many cities kept either at the exchange or the city-hall.

The law of Basle requires the sum payable to be stated in letters,
and not merely in figures; the laws of Russia and Copenhagen require
the sum to be stated both in letters and in figures; and the law of St.
Gallen provides, that any erasure or alteration of the sum, or any other
requisite part of the bill, renders the bill void, and entitles the drawee
to refuse payment. By the law of Copenhagen, the bills payable to
bearer (lettres au porteur) are allowed, but not by the law of Germany
or France.

By the French law (Art. 129) a bill of exchange may be drawn pay-
able at sight, or at one or more days, or months, or usances, after sight
or after date; or on a day fixed, or at or during a fair (en foire); and
SArt. 132) the usance is thirty days, which run from the day after the

ate of the bill; and (Art. 133) a bill payable at the fair is at maturity
op the evening preceding the day fixed for the termination of the fair,
or the day after the fair, if it continue only one day.

The German law (Art. 4, No. 4) does not now allow bills drawn in
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Germany on a foreign country, or inland bills, to be drawn at usance
(a uso, mezzo uso, dgppio uso, i. e. at single, half, or double usance), or a

iacere, * on demand ” (with the exception of Austria, which allows the
datter). If foreign bills are drawn upon any German state at a usance,
the time of maturity (échéance, scadenza) is to be determined by the
foreign law, viz. that of the place where the bill is drawn, which law
also determines whether the usance is counted from the day of presenta-
tion, or from the day of drawing. The German law does not admit
either of fixing the time by the happening of certain events, or by cer-
tain periods of time, as * on Easter,” etc.

The law in Turkey does not admit usance (Art. 87), differing in this
respect from the French law.

The law of Norway (of 1842) provides (Art. 1) that bills shall not
be drawn beyond the time of six months, or, if payable out of Europe,
not beyond one year. The law of Copenhagen appoints still shorter
periods.

Indorsement.

In Germany, the law in regard to indorsement (Indossament, Endosso,
Giro) is, that the payee can transfer a bill of exchange upon another
person by indorsing it either in blank, or in full, and the indorsee will
have the same rights against all other antecedent parties as the indorser,
and the payee may indorse, and the bill is negotiable, although the drawer
did not make it payable to order. If the drawer does not wish to
make it negotiable, he must insert the words ** not to order” (nicht an
Ordre) or something similar. The mere striking out of the word * order ”
in the printed formula, and adding the word ““self” to the name of the
payee, will not operate as forbidding the negotiability# The blank in-
dorsement must be put on the back of the bill, or of a copy of it, or on a

iece of paper, commonly called ¢ Rider” (Alonge), connected with, and
joined to the bill or copy. Every holder may fill up the blank indorse-
ment, or may also indorse it further in blank, and is answerable to all
subsequent holders, unless he adds the words  without guaranty ”* (ohne
Gewdhrleistung, ohne Obligo) or some similar expression, which corre-
sponds to our * without recourse.” If the words  not to order” (nicht an
drc), or a similar expression, are added to an indorsement, and the bill
is yet indorsed or handed over to other persons, these subsequent holders
can have no recourse against such an indcrser. But if the words in
procura, * for collecting” (zur Einkassirung), are added to an indorse-
ment, then such an indorsement does not transfer the property in the
bill, but empowers such indorsee to indorse it further for the same pur-
pose, and also to have the bill protested, and to give notice to his ante-
cedent indorser, and to commence legal proceedings for non-payment.

The laws of Copenhagen (Denmark), Holland, Russia, and Sweden,
also allow blank indorsements.

But the French law requires (Art. 137 of the Code) that, in order to
pass a valid title to a bill, the indorsement should be dated, and the name
of the indorsee and the value should be stated, and if further nego
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tinbility be intended, the words “ to order ™ should be added. A blank
indorsement is held to be a mere * procura indorsement,” i. e. for the
purpose of collecting. The Spanish law, which also prevails in Mexico
and South America, holds the blank indorsement of no effect. The.
French and Russian laws punish the antedating of an indorsement like
forgery. But the Spanish and Dutch laws regard it as forgery only
when it is done for an evil purpose.

The law of Portugal requires the date to a blank indorsement.

The French law, and all the countries following the same, the Russian
law, and that of St. Gallen, hold only bills made payable to order as
negotiable and transferable.

The Spanish law (of Bilbao) requires the indorsement on the back of
the instrument.

The Sardinian law regards the clause ‘ without recourse,” * without
obligo,” as not written at all; and if the drawer should add these
words to his name, the instrument is not regarded as a bill.

The law in Germany is (Art. 16), when a bill has been indorsed after
the lapse of time accorded to protesting for non-payment, that the in-
dorsee acquires the rights springing from the acceptance against the
drawee, and the right of recourse against those who indorsed-it after the
iapse of this period.

But if the bill has been protested for non-payment before the indorse-
ment is made, then the indorsee has only the rights which his indorser
has against the acceptor, the drawer, and the indorsers up to the time of
protest. Nor is such an indorser after protest, in such a case, liable ac-
cording to the laws on bills, but only according to the common law.

The Russian law makes a like distinction.

The Dutch ang, Portuguese laws regard .an indorsement after maturity
only as a cession of rights.

The Sardinian law regards it only as an indorsement for procuration.

The French law is not decided on this point, and the courts regard
such an indorsement generally as admissible, but sometimes as a full
and good indorsement, and then again only as one for procuration, i. e.
power of attorney.

In Italy it is regarded as a procura indorsement, i. e. as a power of
attorney. '

Presentation for Acceptance.

The German law (Art. 18) provides, that the holder of a bill is entitled
to present the bill for acceptance at once, and, ‘f rot accepted, to have
it protested for non-acceptance. But bills payable at fairs (Mess-
Wechsel, cambia regularia vel feriarum) can be presented only at the
time fixed by the law for presentation. The mere possession of a bill
entitles a person to present it, and to have it protested, in case of dishonor.

But (Art. 19) the holder of a bill, payable at sight, or a certain time
after sight, must present it at least within two years from the date of
its being drawn; and ‘if a period of presentation has been prescribed
either by drawer or indorser, the bill must be presented within that period,
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or the holder will lose his right of recourse against drawer and indorser
as debtors on account of the bill.

The law of Russia fixes the time, within which bills at sight or after
sight must be presented, at one year, unless the drawer has prescribed
a period; but in case of neglect to present the bill, it will still be
ﬁood as evidence of indebtedness for the ordinary period, beyond which

ebts become outlawed.

The laws of other countries fix the time of presentation for accept-
ance or payment according to the distance from the place of drawing
to the place of payment.

The French law (Art. 160) requires that the holder of a bill of ex-
change, drawn from the Continent and the European islands, and pay-
able in the European possessions of France, whether at sight, or at one
or more days, months, or usances after sight, must demand payment, or
acceptance, within six months from its date, under the penalty of losing
his remedy against the indorsers, and even against the drawer, if the
:‘;t;er had made provision for the payment of the bill in the hands of the

wee.

A delay of eight months is allowed for the presentment of a bill
drawn from the ports of the Levant, and northern coast of Africa, on
the European possessions of France, and, reciprocally, from the Continent
and European islands on the French establishments in the Levant, and
northern coast of Africa.

A year is allowed for the presentment of bills drawn on the western
coast of Africa, as far as, and including, the Cape of Good Hope. A
year is also allowed for the presentment of bills of exchange drawn from
the American continent and West-India islands on the European pos-
sessions of France, and, reciprocally, from the European continent and
islands on the French possessions or establishments on the western coas.
of Africa, on the American continent, and West-India islands.

Two years is allowed for the presentment of bills of exchange drawn
from the East-India continent and islands on the European possessions
of France, and, reciprocally, from the European continent and islands
on the French possessions or establishments on the East-India continent
and islands. .

The delays above mentioned,, of eight months, one year, and two
years, are allowed to be doubled in time of maritime war.

If the drawer has not made: provision for payment with the drawee,
the former will be held liable, although a protest has been made after
the time fixed by law.

of .Acceptance

The law ? Germany (Art. 21) requires that acceptance of a bill
shall be made in writing on the bill itself; and if the drawee writes but
his name or that of the firm on the face of the bill, it is considered an
ahsolute acceptance, and every declaration written on the bill and signed
is taken as an absolute acceptance, unless the drawee expressly states in
it that he will not accept, or will accept only on certain conditions.
The acceptance, once made cannot be taken back.
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(Art. 22.) The drawee may restrict his acceptance to only a part of
the sum specified in the bill. But if other limitations or conditions be
added, the bill is regarded like one non-accepted ; the acceptor, however,
is lzlmswerable for the contents of his acceptance according to the law on
bills.

(Art. 23.) The drawee, by his acceptance, becomes liable, according
to the law on bills, to pay the accepted sum at maturity, and he is also
liable to the drawer according to the law on bills. But the drawee has
no rights peculiar to bills, as againist the drawer.

The French law (Art. 122) requires that the acceptance of a bill of ex-
change must be signed ; it is expressed by the word * accepted * (accepté)
it is dated, if the bill be at one or more days or months after sight.
And in the latter case, the want of a date to the acceptance renders the
bill payable at the term specified in it, counting from the date when it
was drawn.

The same rule prevails in those countries which have formed their
laws on bills after the French law, which countries have been specified
before ; it also obtains by the law of Copenhagen.

By the Spanish law, such a bill runs from the day on which it might
have been presented, according to the ordinary course of the post.

The French law (Art. 124) enacts, that the acceptance cannot be con-
ditional, but it may be limited in regard to the sum accepted. But in
this case the holder is bound to have the bill protested for the deficiency.
And (Art. 125) a bill of exchange must be accepted on its presentment, or,
at the latest, within twenty-four hours afterwards. After the twenty-four
hours have elapsed, if it be not returned, accepted or not accepted, he
who has retained it is liable in damages to the holder.

The German law (Art. 20) provides, that if a drawee refuses accept-
ance, or refuses to date his acceptance, the holder must have the bill pro-
tested within the period prescribed for presenting a bill (i. e. two years
from date or the time prescribed by drawer or indorser), or he will lose
his legal claim against indorser and drawer. The day of protest is, in
that case, taken for the day of presentation.

If no protest has been taken, and the acceptor has omitted to date his
acceptance, the maturity of the bill is counted from the last day of the
period within which it ought to have been presented. .

The law of Portugal and Russia and St Gallen makes it generally obli-
gatory, and the law of Holland makes it obligatory only upon the holder,
whq presents the bill for acceptance, to have the bill protested, absolutely
and without delay. .

The Spanish law (Law of Bilbao, chap. 13, § 35, which also prevails
in Mexico and South America) provides, that the drawee, who gets the
bill into his hands, with the consent of the holder, and lets the @ay_ (_)f
presentation pass by without returning it, is obliged to pay, hat.is, it is
deemed a silent acceptance ; and if the acceptance is mide in writing,
it is required (Bilbao, chap. 13, § 33) that, beside the name of the drawee,
also the word ¢ accepted ” be added. The law of Bilbao (chap. 13,§ 32)
has yet the peculiar provision, that, when bills at sight are accepted, only
one half of the name of the firm need be signed.
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By the French and Portuguese laws, a similar worwith « accepted
may be substituted ; but it 18 a mooted question whether the word vu,
¢ seen,” is sufficient.

The laws of Copenhagen and Portugal also allow, like the French and

+German laws, the acceptance for a smaller sum than the face of the
bill states, and oblige the holder to have the bill protested for the rest,
but consider all other conditions as not written.

The Russian law also requires the holder, in such a case, to have the
bill protested, or he’ will lose his right of recourse against the other

rties. )
paln Germany, the law requires the drawee to declare at once, with-
out delay, whether he will accept or not. But the law of France, and
of those countries which have been named before as having followed
the French law, allows the drawee twenty-four hours’ time, as stated
before.

" The law of Copenhagen also allows twenty-four hours for considera-
tion, and requires the protest only on the next day following.

The law of Tessin allows three days for consideration, and the law ot
Russia grants time, for taking protest and sending it, till to the second

post.

Proceedings upon Non-acceptance.

When acceptance has been refused, or when the acceptance is quali-
fied, or for a smaller sum than stated in the bill, the law in Germany
(Art. 25) obliges the indorsers and drawer, upon receiving the protest for
non-acceptance, to give sufficient security that payment of the whole
sum, or of so much as has not been accepted, shall be made on the day
the bill falls due for payment, together with the amount of cost. The
sum may likewise be deposited in some court of justice, or other au
thorized institution.

(Art. 28.) The deposited security is restored, if the bill should after-
wards be fully accepted, or if the holder or other person who takes re-
course does not commence a suit within a year from the maturity of the
bill, or if the bill has been paid.

The French law is the same with that in Germany. But the law of
Denmark, Sweden, and Norway, like the English and American law,,
allows immediate recourse against drawer and indorsers for payment, ify
the bill has not been accepted.

The law of Portugal follows the French law, but gives the holder- alse:
the right to demand from the drawer that he assign and hand over to.
him all his. claims against the drawee, and all the papers relating thereto,

The German law further provides, that when the bill has been ac-
cepted, and the acceptor stops payment or goes into bankrupicy, or if an
execution against the property of the acceptor has not heen satisfied, or
his person has been arrested for non-payment,—in. all these cases, the
holtﬂar of a bill may demand security, if the acceptor- has not given
security, and a protest has béen taken in consequence..

The French law (Art. 163) goes yet further, and pravides, that, if; the.
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acceptor fails beffbe the day of payment, the bill may be considered as
due, and recourse may be had for payment against the drawer and in.
dorsers ; and that if the drawer of a promissory note, or the acceptor of a
bill, or the drawer of a non-accepted bill, shall fail, the other persons
liable on the instruments shall be obliged to give security (Law of 28th-
May, 1838).

Time of Payment.

The following rules prevail in Germany : —

Art. 30. If a day is specified in the bill of exchange as the day of
payment, the bill becomes due on this day. If the time of payment is
ﬁxedthupon the middle of a month, the bill falls due on the 15th of the
month.

Art. 31. A bill at sight is due when it is presented. Such a bill must be
presented within two years, or the holder will lose his right of redress
against the drawer and indorsers; and if one of the indorsers has added
a specified time within which it shall be presented, the holder must pre-
sent the bill within that period, or lie loses his right over.

Art. 32. If a bill is payable a certain number of days after sight, or after
date, the bill falls due on the last day of the prescribed period, exclusive
of the day on whieh:it, has been drawn or accepted ; that is to say, if the
bill is drawn on the lst. of January, and is payable ten days after date,
it falls due on the 1%th of January ; the same would be the case if it
}vere payable ten days after sight, and had been accepted on the 1st of

anuary.

If the period is specified by weeks, months, a year, half a year, o1
a quarter of a year, then ‘thebill falls due on the day corresponding to
that of the day of drawing or, acceptation; and if this day is not con-
tained in the month of payment, the day of payment falls on the last
day of that month; i e.,1f the bill is dated the 1st of January, and is
payable three months after-date, it falls due on the 1st of April, and if
it be dated the 30th of January and payable one month after date, it falls

“due on the 28th of February.

And if the expression * half a month® is used, the period is held to
pe fifteen days; and if eeveral months and half a month are used, the
fifteen days are counted last.

Art. 33. Days of grace are not allowed.

Art. 34. If a bill, payable after date in inland, is drawn in a country
where they count after the old style, and if it has not been noted that -
the bill is dated after the new style, or if it be dated after both styles,
the bill falls due on that day of the new style which corresponds to the
day of the old style.

Art. 35. Bills payable at fairs (Mess- or Marki- Wechsel) fall duc on the
day appointed by law at the respective places; and if no day has been
fixed by law, on the day before the ending of the fair or market; and -
if the fair or market lasts but one day, it falls due on that day.

The following days have been fixed by law at the principal cities : —

In Brunswick it is law, that no protest for non-acceptance can be had
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on a bill drawn on the Brunswick fair, before Monday in the first week
of the fair, and the day of payment of these bills is the Wednesday in
the first week of the fair. ‘

In Frankfort-on-the-Maine it has been enacted, that bills which are
drawn payable at a fair, without specifying the week of the fair, must be
'paidfor protested on Tuesday of the third week; i. e. on the last day of
the fair.

In Austria, in the countries where the general civil code prevails, such
bills fall due, if the fair last but one day, on this day; if it last several
days, but not more than eight, on the day before the legal termination of
the fair; and if the fair last longer than a week, on the third day before
the legal termination of the fair.

In Hungary, such bills fall due, if the markets last but one day, on
this day; if they last from two to eight days, on the last day of the
market ; if the markets last longer than eight days, on Wednesday of
the second week. o

In Leipzig, bills that are drawn payable at the Michaelmas fair fall due
on the Thursday after the fair has been opened by the ringing of the
bell, and bills payable at the New Year's fair fall due on the 12th of
January, and if this should fall on Sunday, then on the next following day.

According to the law of Portugal and Spain, bills drawn payable at
fairs fall due on the last day of the fair.

The law of France (Art. 130) provides, that a bill drawn at sight is
payable on its presentment, and (Art. 131) that the maturity of a bill, at
or after a certain time after sight, is determined by the date of the ac-
ceptance, or by that of the protest for non-acceptance. (Art. 182.)
The usance is thirty days, which run from the day after the date of the
bill. The months are according to the regulation of the Gregorian
calendar. (Art. 133.) A bill payable at the fair (en foire) is at ma-
turity on the evening preceding the day fixed for the closure of the fair,
or the day of the fair, if it continue only one day.

Art. 134. If a bill fall due on a legal holiday, it is payable the pre-
ceding evening.

Art. 135. All days of grace, of favor, of usage, or local custom, for
the payment of bills of exchange, are abolished.’

The law of Copenhagen counts the day when the bill is dated, and
grants to the acceptor eight days of grace, and to the holder zen days of
grace (called in Italian giorni di rispetto). .

The law of Russia (§ 66) allows on bills at or after sight three days
of grace, and on other bills ten days of grace, and the same on promis-
S0ry notes. .

The law of St. Gallen allows siz days of grace on bills and promissory
notes.

The German law (Art. 38) enacts, that the holder must not refuse an
offered part-payment, even though the bill has been accepted for the
whole sum. . .

The French law (Art. 156) states that the payments made on account,
83 part of the amount of a bill of exchange, operate in discharge of the
drawer and indorsers. The holder is bound to have the bill protested
for the balance.
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The holder, therefore, does not appear to be dound to take the part:
payment ; and the Spanish law says so expressly.

The ‘law of Germany (Art. 91) provides that the presentation for ac-
ceptance or payment, the taking of protest, the demand of a duplicate
of a bill, and all other necessary acts, must be made and had at the place
of business of the person concerned, and if he have none, at his dwell-
ing. It can be done at another place, e. g. at the exchange, only by
mutual agreement.

It is taken as certain that a person’s place of business or domicile
cannot be found, only if the notary or judicial officer has made inquiries
at the police-office of the place, without any result, which must be noted
in the protest.

If (Art. 92) a bill falls due on & Sunday or general holiday, the next
secular day is the day for payment. Also the declaration in regard to
acceptance on part of the drawee, or any other act, can be demanded
only on a secular day. If the last day of the period within which un
act must be done falls on a Sunday or holiday, the act must be done nn
the next succeeding secular day. And this rule relates also to the taking
of protest.

ccording to the laws of France, Basle, Portugal, and Spain, a til
falling due on a holiday or Sunday is payable on the preceding seculat
day, as by the English and American law.

Proceedings upon the Non-payment of Bills.

In order to entitle the holder to redress, it is required of him m
Germany, that he present the bill for payment, and that he have tae
bill duly protested. The protest may be made on the day of payme:u,
but it must be made, at latest, on the second secular day after the dty
of payment. The presentation of the bill for payment may, likewise, be
made within this period of two days, and the holder would not lose Jis
rights, even if he had waited with the presentation to the last day of pio-
test, and the drawee were yet solvent on the day the bill fell due. Dut
a protest before the day of maturity is not good, although payment would
not have been made on the day of maturity.

The law of Basle, St. Gallen, Zurich, Russia, Spain, and Portugal, 1 -
quires, that the bill be protested on the day of maturity, and up to a cur-
tain hour of that day (the latter provision is not law in Portugal).

The law of France (Art. 162) and Holland (§ 179), however, 1e-
quires protest on the day afier the day of maturity (lendemain); and
if this day be a legal holiday, the protest is made on the following day.

If a bill is made payable at a place different from the domicile of the -
acceptor, and a person there is specified, the German law requires that
it must be presented to such person; and if no person be specified, it
must be presented to the acceptor at the place specified, and in case of
non-payment, it must be protested there. If the proper protest is neg-
lected, the holder losts his recourse, not only against the drawer and in-
dorsers, but also against the acceptor. But in no other case is the ac-
ceptor discharged from his ligbility by the German law (Art. 44). and no

.
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presentation on the day of payment, and no protest, are necessary as to
The law of Sweden requires proper protest even in regard to the ac-
ceptor, or he will be released.

Notice.

The German law (Art. 45) requires that the holder of a bill, protested
for non-payment, give notice in writing of the non-payment of the bill
to his immediate indorser, within two days after the day of protest being
taken ; and it is sufficient if the notice be putin the post-office within
this time.

Every indorser thus notified must, within the same time, counted
from the day on which he received notice, give a like notice to his in-
dorser.

The holder or indorsee who neglects to give notice, or who does not
send it to his immediate indorser, becomes thereby liable to all, or the
omitted, antecedent parties, for the damage resulting from the omission
of giving notice. Besides, he loses, as against these persons, his claims
for interest and cost, so that he can demand only the sum specified in the
bill.

The French law (Art. 165) states, that if the holder would pursue his
remedy individually against his immediate indorser, or the drawer, 1n case
the bill game directly from him, he must give him notice of the protest,
and, in default of reimbursement, commence his suit against him within a
fortnight (dans les quinze jours) from the date of the protest, if the said
indorser or drawer reside within the distance of five myriametres (10
leagues, equal to about twenty-four miles).

his period of delay, with respect to the indorser or drawer domu-
ci'ed at a greater distance than five myriametres from the place where
th bill of exchange was payable, shall be increased one day for every
tv o and a half myriametres exceeding the five before mentioned.

Art. 166. In case of the protest of bills of exchange drawn in France,
ard payable out of the continental territory of France in Europe, the
re medy against the drawers and indorsers residing in France must be
p 'rsued within the following periods, to wit:—

Two months for bills payable in Corsica, in the island of Elba, or
0 \praja, in England, and in the countries bordering on France.

Four months for those payable in the other states of Europe.

Six months for those payable in the ports of the Levant and on the
northern coast of Africa.

A year for those payable on the western coast of Africa, as far as,
and including, the Cape of Good Hope, and in the West Indies.

Two years for those payable in the East Indies.

These periodsqof delay are allowed in the same proportions for pur-
suing the remedy against the drawers and indorsers residing in the
French possessions situated out of Europe.

The above-mentioned delays of six' months, a year, and two years are
allowed to be doubled in time of maritime war.
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Art. 167. If the holder pursue his remedy against the indorsers and
the drawer jointly, he is allowed, with respect to each of them, the peri.
od of delay determined by the preceding articles.

Each of the indorsers has the right of pursuing the same remedy,
either individually or jointly, within the same periods of delay.

In respect to l}:em the time allowed begins to run from the day after
the service of judicial citation.

Art. 168. After the expiration of the above-mentioned periods of delay,

For the presentment of a bill of exchange at sight, or at one or more
days, or months, or usances, after sight,

For the protest of non-payment,

For the action against sureties,

The holder of a bill of exchange is barred of all rights against the
mdorsers. .

Art. 169. The indorsers are equally barred from all remedy against
prior indorsers, after the expiration of the above periods of delay, each
as it respects himself.

Art. 170. The same exception to the right of action of the holder and
the indorsers is allowed with respect to the drawer himself, if the latter
prove that provision was made for the payment of the bill at its maturity.

The holder, in this case, preserves his right of action only against the
person on whom the bill was drawn. .

Art. 171. The effect of the forfeiture of the right of action stated in
the three preceding articles, ceases in favor of the holder against tle
drawer, or against any of the indorsers, who, after the expiration of the
periods fixed for the protest, notice of protest, or the commencement of
the suit, has received by account, or compensation, or otherwise, the funds
designed for the payment of the bill of exchange.

Art. 172. The holder of a bill protested for non-payment may, by
obtaining the permission of the judge, attach, for security’s sake, the per-
sonal property of the drawers, acceptors, and indorsers.

The law of Portugal (§§ 404 —406) requires notice to the immediate
indorser, or the holder will lose his right to damages only ; and further -
determines, that, by a suit against one indorser only, all other subsequent
indorsers who are not sued at the same time will be discharged. The
time within which suit may be brought is the period for ordinary debts,
five years.

The law of Holland also makes the holder, who does not give rotice
to his immediate indorser, lose his right to damage and interest too, and
fixes certain periods withingwhich suit must be brought; the shortest is
one year.

TKe law of Spain (§ 535) orders, that, after a suit of indemnity has
been commenced against an antecedent party, the others can be pro-
ceeded against only in case of the insolvency of the first; and that, if the
suit is. first commenced against the acceptor, the antecedent parties must
be notified of the protest, or they will be discharged from their liability.

The law of Copenhagen requires notice of the protest, both for non-
acceptance and non-payment, to all against whom the holder will have
recourse, or he will lose his right to it.
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The Russiar law requires notice of protest and presentation of the
bill to the immediate antecedent party, and allows recourse only in suc-
cession. Antecedent parties who have been skipped are at once dis-
charged from their liability. But the omission of protest and notice
effects only a discharge of the antecedent parties from the recourse ac-
cordiag to the law on bills, and they remain still liable in an ordinary
suit for the payment of the bill, but without being liable to indemnity for
damages resulting from such neglect.

AJ

Protest.

The German law (Art. 87) requires that a protest shall be taken by
& notary public or an officer of court, but it is not necessary to have
witnesses, or a recording clerk. ’

And (Art. 88) the protest must contain : — _

L. A literal copy of the bill of exchange or of a copy of it, and of
all the indorsements and notes which are on it.

2. The name or the firm of the persons for whom and against whom
the protest is taken. :

3. The demand made upon the person against whom the protest 1s
&k?n, h;s answer, or the remark that he gave none, or that he could not

ound.

4. The statement of the place, date, month, and year when the de-
mand was made, or was attempted without success.

5. In case of an acceptance supra protest, or of a payment supra pro
test, the statement by whom, for whom, and how it was offered and made.

6. The signature of the notary or the judicial officer who has takeg
the protest, with his seal of office affixed. :

Art. 89 provides, that, if a demand must be made on several per-
sons, to perform something in regard to a bill, one document of protest
is sufficient.

The French law (Art. 173) provides that the protest for non-accept
ance or non-payment must be made by two notaries, or by one notary
and two witnesses, or by a bailiff (huissier) and two witnesses, The
protest must be made, —

I. At the domicile of the person on whom the bill is drawn, or at his
last known place of residence. :

2. At the domicile of the person mentioned in the bill of exchange,
who is to pay it in case of need (au besoin).

3. At the domicile of the acceptor supra protest (par intervention).

4. The whole in a single instrument of writing. In case of false in-
dication of domicile, the protest is preceded by a certificate of perquisition
or inquiry. .

Art. 174. The protest contains,— 1. The literal copy of the bill of ex-
change, the acceptance, indorsements, and directions therein contained ;
2. The demand of payment of the bill of exchange. It declares,—
L. The presence or absence of the person who ought to pay it; 2. The
motives of refusing payment, and the inability or refusal to sign.

Art. 162. The refusal of pavment must be verified, the next day after
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it became due (le lendemain Ju jour de Déchéance), by a protest for non-
payment (protét faute de paiement).

If this day be a legal holiday, the protest is made on the following day.

‘Art. 163. The holder is not excused from making the protest for non-
payment either by the protest for non-acceptance, or by the, death o
failure of the person on whom the bill is drawn.

In case of failure of the acceptor before the bill becomes due, the
holder may, cause it to be protested, and have recourse to the other par-
ties on the bill. R ’

Of Re-exchange.

I'he French law states, that re-exchange results from the act of re
drawing, which is, when the holder of a bill protested draws another
bill on the drawer, or one of the indorsers of the former bill, to reim-
burse himself for the principal of the bill protested, his expenses, and
the new exchange which he pays (Art. 178). Re-exchange is regulated,
with respect to the drawer, by the current rate of exchange at the place
where the bill was payable on the place whence it was drawn ; and with
respect to the indorsers, by the rate of exchange at the place where the
bill has been remitted or negotiated by them on the place where the re-
imbursement is to be effected. . )

The bill redrawn must be accompanied with a return account, which
must contain (Art. 181), — 1. The amount of the bill protested. 2. The
expenses of protest, and of other lawful charges, such as banker’s com-
mission, brokerage, stamp-duties, and postage of letters. 3. It must
mention the name of the person.on whom the bill for reimbursement is
drawn, and the rate of exchange at which it is negotiated. 4. It must be
certified to by an exchange agent, or, in places where there are no ex-
change agents, it must be certified by two merchants. 5. It must be ac-
companied with the bill of exchange protested, the protest, or a certified
copy of it. 6. In case the bill for reimbursement be drawn on one of
the indorsers, it must be accompanied, besides, with a certificate attesting
the rate of exchange at the place where the bill protested was payable
on the place whence it was drawn. .

Art. 182. There can be only one return account made on the same
bill of exchange, and this return account is reimbursed from indorser to
indorser, and finally by the drawer. The re-exchanges cannot be ac-
cumulated. Each indorser, as well as the drawer, is charged with only
one. Interest on the principal of the bill of exchange protested for non-
payment, is due from the date of the protest. But interest on the ex-
penses of protest, re-exchange, and other lawful charges, is due only
from the day of judicial demand. No re-exchange is due, if the return
account be not accompanied with the certificate of an exchange agent, or
of two merchants, as prescribed.

The law of Germany provides (Art. 50) that the holder of a bill pro-
tested for non-payment has the right to claim,— 1. The principal sum of
the bill, together with six per cent. interest per year, from the day of ma-
turity. 2. The cost of protest and other expenses. 3. A commission of
one third (}) per cent.



Of Acceptance and Payment supra Protest. 25

These items must be paid at the rate of exchange which.exists on a
bill at sight between the place of payment and the domicile of the per-
son who is bound to reimburse ; and if there exists no rate of exchange
on the same place, the city next to it on which a course of exchange-ex-
ists is to be taken.

The rate of exchange must be certified to, if the person liable desire it,
by an authorized list of the rates of exchange, or by a broker, duly sworn, or
in case of the absence of such an one, by the attestation of two merchants.

An indorser who has redeemed a bill or received the same as a re-
mittance, is entitled to demand of an antecedenf indorser, or from the
drawer, — 1. The sum paid by him or made good by a remittance, besides
six per cent. interest from the day of payment. 2. The expenses which
he has incurred. 3. A commission of one third (3) per cent.

These items must be paid, if the party to whom recourse is had live
at a different place from that of the claimant, at that rate of exchange
which a bill at sight bears from the domicile of the claimant on the domi-
cile of the party liable; and if there exist no course of exchange be-
:ween these two places, then the place next to that of the party liable
18 to be substituted. The rate of exchange must be certified to, as indi-
cated before. But if recourse be taken against a person in a foreign
place, where the law allows greater damages, such damages are allowed
to be taken.

The claimant may draw a bill, for the amount of his claims, upon the
party against whom he claims, and he may then add the broker’s com-
mission for the re-exchange and the stamp-taxes. This bill of re-
exchange must be payable at sight and drawn directly. But the party
against whom recourse is had is not obliged to pay, unless the origigai
bill, the protest, and the receipted return-account be delivered to him.
Every indorser who has satisfied one of the indorsers subsequent to him,
_ may erase his own indorsement and that of subsequent parties. ‘

The drawer of the bill of re-exchange has the choice, either to send
at once with the bill the vouchers for his return-account, or to make other
arrangements for having them in proper time at the place, to be delivered
up at the presentation of the bill of re-exchange. (See Art. 50 - 55.)

Of Acceptance and Payment supra Protest.

The German law (Art. 56) provides that, in case there is a person
designated in the bill to whom dpplication should be made, if the drawee
refuse acceptance (which is expressed by the words,  In case of need,
with Mr. .7 in French, ¢ Au besoin & M. ,” and in German,
“Im Nothfall bei H. "), the holder is bound to apply to these
persons before he can demand security from the other parties; and in
case there are several such addresses, that person must be preferred by
whose payment the greatest number of persons will be discharged.

This address, in case of need, is generally written at the foot of the
bill, and it is customary, in all countries except Russia, to add only the
initials of the person who makes it; but the Russian law requires that
the drawer or indorser should write this address with his own hand.
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The German law (Art. 57, 58) further provides, that the holder is not
bound to admit the acceptance supra protest (in German called Ehren-
annahme, in French Pacceptation par intervention) by any other persons
than those designated. The person who accepts supra protest, or for
honor, is bound to get the protest for non-acceptance delivered to him,
and pay the cost thereof, and to have his acceptance for honor noted
in a postscript. He is further bound to send notice to the person for
whose honor he accepts, and to send this notice, together with the protest
within two days after the day of protest, by mail. If he omit so to do,
he is responsible for all the damages arising from this neglect.

If the acceptor for honor omits to state for whose honor he accepts,
the drawer is taken to be the person honored. '

The acceptor for honor becomes liable to all the parties that follow
the honored person, according to the laws on bills; but he is discharged
from this liability, if the bill is not presented to him, at the latest, on the
second day after the day of payment.

Art. 61. If the bill has been accepted supra protest, by a person desig-
nated in case of need, or by a volunteer acceptor for honor, the holder
and the indorsers subsequent to the person honored have no right of re-
course for security. But the person for whose honor it has been ac-
cepted and his antecedent parties may demand such security.

The French law (Art. 126 — 128) provides, that, at the time of the pro-
test for non-acceptance, the bill may be accepted by a third person, for
the honor of the drawer, or one of the indorsers.

The acceptance supra protest is mentioned in the protest itself, and
is signed by the acceptor, who is bound to notify, without delay, his ac-
ceptance to the person for whose honor it was made. The holder of the
bill retains all his rights against the drawer and indorsers, on account of
the non-acceptance by the person on whom the bill was drawn, notwith-
standing any acceptance supra protest.

The Russian law does not permit the drawee to accept supra protest
for the honor of the drawer, except the bill be drawn for account of a
third person.

The laws of Spain and Portugal expressly provide that there is no
difference between persons designated in case of need, and volunteer ac-
ceptors, and that he shall be preferred by whose acceptance the greatest
number of persons are relieved.

Payment supra Protest (French, *“ Paiement par Intervention; Ger-
man, * Ehrenzahlung ).

The law of Germany requires (Art. 62) that, if the drawee does not
pay, the holder shall present the bill, at latest on the second secular
day after the day of payment, to the persons designated ir. case of need,
and to the acceptor supra protest, and have the result of it noted in the
{)rotest for non-payment, or in a postscript to it. If he omits so to do, he
oses his right af recourse against the person designated in case of need,
or the person for whose honor it has beer. accepted, and the parties sub-
gequent to them.
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If the holder refuses payment for honor, offered by a third party, the
holder loses his right of recourse against the parties subsequent to the
person honored.

The party who pays for honor has a right to demand the delivery up
to him of the protest for non-payment, upon his paying the cost of it ; and
he succeeds to the rights of the holder against the person honored, his
antecedent indorsers, and the acceptor.

The French law (Art. 158) provides, that a bill protested for non-
payment may be paid by any intervening person, for the honor of the
drawer, or one of the indorsers. .

The intervention and the payment must be stated in the protest, or at
the end of it; and he who pays a bill supra protest is substituted in the
rights of the holder, and bound to observe the same formalities. If the
payment be made for the account of the drawer, all the indorsers are dis-
charged. If it be made for an indorser, all the subsequent indorsers are
discharged.

He whose payment will discharge the greatest number of partizs
must be preferred, and if he on whom the bill was originally drawn,
and against whom protest for non-acceptance has been made, preserts
higself to pay it, he shall be preferred to all others.

Of Guaranty.

The French law provides (Art. 141) that the payment of a bill of ex-
change, independently of the acceptance and the indorsement, may be
secured by a written guaranty (par un aval), which may be given by a
third person, either on the bill itself or in a separate instrument of writ-
ing. The person thus becoming guarantee is jointly and severally bound
with the drawers and indorsers, saving any different stipulations between
the parties.

This kind of guaranty is very common in France, and is generally
written at the bottom of the bill, but may be given separately, and is
binding upon the party though given for the debt of a third person, and
though no consideration should be mentioned.

By the law of Germany, the guaranty must be written on the bill itself,
which is expressed by signing the name and adding the words ¢ par
aval,” or “als Biirge,” to it. Such a guarantor is liable according to
the laws on bills, and in case of payment by him, he has the right of re-
course against the antecedent parties according to the same law.

The laws of Holland and Spain agree with the French law, and allow
the guaranty to be written in a separate instrument.
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Promissory Notes.

What are called promissory notes in the English law, are called in
Germany “Dry” or “own?” bills of exchange, Eigne or Trockene
Wechsel (Cambia sicca), so called, as some suppose, originally in
Venice and Genoa, because it was not allowed there to send them over
the sea, or, as others suppose, because they carried no interest. In France
they are called billets d ordre, bons, vaglia.

In order to make these dry bills of exchange, or promissory notes,
subject to the laws on bills, it is required in Germany, that,— 1. The word
¢ bill of exchange” (Wechsel) be contained in the instrument. 2. The
statement of the sum to be paid. 3. The name of the person or firm to
whom payment is to be made. 4. The statement of the time when pay-
ment is to be made. 5. The signature of the drawer or maker. 6. The
statement of the place and date of month and year when and where it
was made.

The place of the making of the note is taken for the place of payment,
unless another place has been designated, and also as the domicile of the
maker. The claim against the maker is lost after three years from ‘he
date of maturity.

In regard to indorsement, notice, protest, etc., the same laws ap-
ply to promissory notes that we have stated in regard to bills of ex-
change.

If a note is made payable at a place different from that of its date, de-
mand of payment must be made at that place, and protest be made there
in case of non-payment. If the proper protest is neglected at the place
designated for payment, the maker and indorsers are discharged from
their liability, according to the laws on bills. Promissory notes cannot
be made payable with interest, or a certain time after notice.

In France, promissory notes must be dated, and must mention the
sum to be paid, the name of the person to whose order they are made,
the time of payment, the value received, whether in money, in merchan-
dise, on account, or in any other manner (Art. 188).

All the provisions relative to bills ‘of exchange, concerning the
maturity of the bill, the indorsement, the joint and several responsibility,
the guaranty, the payment, the payment supra protest, the protest, the
duties and rights of the holder, and the re€xchange or expenses, are ap-
plicable to promissory notes.

of Limitations of Actions.

The French law provides (Art. 189) that all actions relative to bills
of exchange and promissory notes, signed by merchants, traders or
bankers, or for commercial transactions, are limited to five years, count-
ing from the day of the protest, or from that of the last judicial proceed-
ing if there has been no judgment, or if the debt has not been acknowl-
edged by a separate instrument in writing. -

Nevertheless, persons presumed to be debtors shall be bound, if re-
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quired, to declare under oath that they are no longer indebted ; and their
Evidows, heirs, or assigns, that they verily believe that nothing remains
ue.

The following countries have adopted the law of France, in regard to
the limitation of actions on bills of exchange : —

Egypt, Algiers, Belgium, Geneva, Greece, Hayti (which, however,
has fixed siz months as the shortest period for an action of recourse), the
Ionian Islands, the Papal States, Lausanne, Lucca, Luxemburg, Monte-
video, Parma, Poland, Sardinia, the Kingdom of the Two Sicilies, Tessin,
Tuscany, Turkey, Wallachia, Wallis.

The German law provides that the claims against the acceptor are
limited to three years from the day of maturity (Art. 77), and that the
ﬂiht of recourse of the holder and indorser against the drawer and the
other antecedent parties is barred, —

1. In three months, if the bill is payable in Europe, excepting Iceland
and the Faroe Islands, or, respectively, if the indorser who takes re-
course lives there.

2. In six months, if the bill is payable in the countries on the coasts
of Asia and Africa along the Mediterranean and the Black Sea, or in the
islands belonging to them.

3. In eighteen months, if the bill is payable, or the plaintiff lives, n
any other country out of Europe, or in Iceland or the Faroe Islands.

The time of limitation begins to run against the holder from the day of
protest, and against the suing indorser from the day of his having made
payment, or fiom the day of his having been cited or summoned into
court by a subsequent indorsee.

It is further provided, that if the liabilities of the drawer or acceptor,
according to the laws on bills, have become extinct, either by limitation
or by the omission of some act required by the law on bills, they remain
gol;und to the holder only in so far as they would gain an advantage by

is loss.

But such a claim cannot be made against the indorsers, whose liahil-
ities have become extinct by the law on bills. '

But the above expression of gaining an advantage is understood
to mean a-positive advantage, so that the proof that each person paid
value to his indorser, or that the neglect of some prescribed act caused
no damage or injury, is not sufficient. It is necessary, in such an action,
to prove, for instance, that the drawer issued the bill for value received,
without making over funds to the drawee to cover the bill, or without
having a demand against him or a right to draw the bill.

In Holland the law of limitation, for all bills payable there, runs ten
years.

In Mexico, according to the law of Bilbao, the right of action against
drawer and indorsers is limited to four years.

In Norway all claims become extinct after six months.

The Russian law limits the right of action on bills to two years.

The Spanish law limits the right of action on bills of exchange to
four years, and against indorsers of promissory notes to two months.
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In Zurich the law limits the right of action against the acceptor to ons
year, and against the indorsers to three months.

The law of St. Gallen, which also prevails in Berne and Lucerne,
limits 2ll right of claim against the drawer and indorsers of bills of ex-
change to three and four months; but on promissory notes the right
of action, according to the law on bills, is limited to one year.

Forged Bills.

The German law provides (Art. 75) that, although the signature of the
drawer of a bill be forged, the genuine acceptance and indorsements
shall have effect according to the law on bills.

And (Art. 76) if the acceptance or indorsements be forged, the in-
dorsers and the drawer, whose signatures are genuine, are held liable.

The French law holds the acceptor liable, in case the drawer’s signa-
ture is not genuine; and this rule applies also to an acceptor for honor.

But according to the Spanish and Russian laws, the drawee who has
accepted a forged bill is not obliged to pay it. :

If it be not the signature, but the sum to be paid, which is altered, and
if the drawee has accepted or paid a larger sum than was specified in
the letter of advice, then the drawee can claim the sum overpaid only
from the author of the fraud. But those indorsers who indorse the bill
after the forgery are liable to the holder for the forged sum.

The French law also will hold the drawer answerable for the whole
altered sum, if he have drawn without giving advice to the drawee.

The laws of Holland and Portugal hold the indorsements following
the forged indorsement to be of no force. '

Lost Bills.

The German law provides (Art. 73) that the owner of a lost bill af
enchange may move the court at the place of payment to fix a time
- within which the lost bill shall be presented or be outlawed. When the
court shall have fixed this time, the owner of the bill may demand pay-
irent from the acceptor, on giving him security. Without such security,
the acceptor can be only compelled to deposit the sum due in court, or
with some other authority empowered to receive deposits.

The French law provides, that, in case of the loss of a bill not ac-
c'pted, the owner may sue for the payment on the second or third bill;
and if the bill lost be accepted, the payment of it cannot be required on
a second, etc., except by the order of the judge, and on giving security.

If he who has lost a bill of exchange, whether accepted or not, cannot
present a second, third, etc. of the set, he may demand the payment of
the bill lost, and obtain it by order of a judge, on proving his property
therein by his books, and giving security. In case of refusal of pay-
ment, on a demand made in the two last-mentioned cases, the owner of
the lost bill preserves all his rights by a regular protest, which must be
made the next day after the bill lost became due. It must be notified to
the drawer and indorsers, in the forms and within the time prescribed for
the notice of protest.
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LAW OF BILLS OF EXCHANGE AND PROMISSORY NOTES
®

IN

THE UNITED STATES AND ENGLAND.

CHAPTER I.
ON THE ORIGIN AND NATURE Of BILLS OF EXCHANGE.

TaE most important branch of the practice of a notary public is con-
nected with bills of exchange and promissory notes. It is, therefore,
highly desirable for him to be acquainted with the laws and regulations
which govern this class of commercial instruments. We can here point
out only the leading and fundamental principles of law which apply
to them; but they will answer the wants of the ordinary - purposes of
business.

‘Without entering into any investigation regarding the origin of bills of
exchange, which has been assigned, by different writers, to different coun-
tries and causes, we may say that it is now the most generally adopted
opinion, that they originated in the twelfth or thirteenth century, in Italy,
at the public fairs, which received ‘a marked importance in commerce,
through the Crusades. The money-changers transacted their principal
business at the public fairs in the principal cities, and bills or orders for
the payment of money at a distant place were at first drawn only from
one fair to another, and were called cambia regularia. But when com-
merce increased, through the Hanseatic League, and extended to places
where no public fairs were held, bills of exchange were also drawn upon
such other places, and these bills were called cambia irregularia.

The oldest copy of a formal bill of exchange known at present, is one
dated at Milan on the 9th of March, 1325, and runs in the original as
follows : —

% Pagate per questa prima litera [lettera] a di IX. Otiobre a Luca
de Goro Lib. XLV. Sono per la valuta qui da Masco Reno, al tempo
il pagate e ponete a mio conto ¢ R. che Christo vi guarde Bonromeo de
Bonromet de Milano IX. de’ Marzo, 1325.”

¢ Pay for this first bill of exchange, on the 9th of October, to Luca de
Goro XLV. Livres; they are for value received here from Masco
Reno; at the time of maturity pay the same and pass it to my account,
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and thanking you may Christ protect you, Bonromeo de Bonromei of
Milan, the 9th of March, 1325.”

In England referénce was made, in the statute of 5 Rich. IL ch. 2,
to the drawing of foreign bills, which was in the year 1381, The legal
properties of bills in England are derived from the custom of merchants,
but promissory notes are said to derive their properties from the act of
Parliament of the 3d and 4th Anne, c. 9, which puts them on the same
footing with inland bills.

In the United States, bills of exchange and prdlhissory notes are rec-
ognized in law as negotiable instruments, with all the properties usually
attached to them by the custom of merchants. The statute laws in many
States especially provide for their negotiability ; but in States where
this is not the case, the same customary properties would be held to
attach to them.

Name and Definition.

A bill of exchange, in common speech called a draft, is an open
letter of request, addressed by one person to a second, desiring him to
" pay a sum of money to a third, or to any other to whom that third per-
son shall order it to be paid; or it may be made payable to bearer.
For instance : — ,

¢ Boston, 1st January, 1852.
¢ Exchange for £ 100.
¢ Sixty days after sight of this bill of exchange, pay to the order of
George Green
: One Hundred Pounds Sterling,
value received, and place the same to account, as advised by .

CrarLEs WHITE.
“To Mr. Jacob Brown, London.”

Parties.

The person who writes the request is called the drawer, and he to
whom it is addressed is called the drawee; and if he agrees or consents
to pay the money signified in the bill, he is said to accept it, and is then
called the acceptor. The third person, to whom the money is payable,
is called the payee. In the above instance, Charles White is called the
drawer, Jacob Brown the drawee, and after he has consented or ac-
cepted to pay it, the acceptor, and George Green is called the payee.
If it is made payable to him or order, or to the order of him, as above,
and he then assigns it to another person, to whom the money is to be
paid, by writing his name on the back of the bill (which is called in-
dorsing the bill, and the act itself an indorsement), he is then called an
tndorser. The person to whom he orders the money to be paid is called
the indorsee or holder, and if this one again assigns the bill to another
person, the latter is called the indorsee or holder, and the other the second
indorser ; and every other person, who successively puts his name on the
back of the bill, is called an indorser, and the person to whom it is lass
delivered is called the holder. ’

<
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. « .

If in the above-cited instance George Green should write on the back
of the bill, “Pay to the order of William Baker,” signing his name be-
uneath, ¢ George Green,” the latter would be called an indorser, and
William Baker would be called indorsee or holder; and if Baker,
again, should sign his name under that of Green, and order the contents
of the bill to be paid to somebody else, Baker would be called an in-
dorser, and the person designated by him the jndorsee or holder, and so on.

Blank Indorsements.

It is very common for parties to sign simply their names on the back
of the bill, without designating to whom the contents shall be paid. This
is called a ¢ blank indorsement,” and whosoever holds the bill may write
above the signature that it is payable to his order. For instance,
if George Green, the original payee in the above.specified bill, had
simply written his name on the back of it, and had delivered it to Wil-
liam Baker, and Baker again had simply put his name on the back under
that of Grecn, and had delivered the bill to one J. Brown, the latter
would be the holder, and might write over the signature of Green, * Pay
to the order of William Baker,” and over the signature of Baker, ¢ Pay
to the order of J. Brown.”

Indorsement in full.

Although these blank indorsements are very common, 1t would be de-
sirable, and it is highly to be recommended, that each indorser should
write in full, over his name, the place of his residence, the date, and the
name- of his indorsee, that is, the name of the person to whom he as-
-signs the bill. Thus,*in the above instance, if George Green resided in
‘New York, he should write on the back, over his signature : —

«“ New York, January 3d, 1852.

“ Pay to the order of William Baker.
(Signed,) GEORGE GREEN.”

And in a similar way the successive indorsers should do.

This way of indorsing has two advantages. In the first place, if the
bill should be lost or stolen, with a blank indorsement on it, any person
who finds or holds it might fill up the blank in his own name, and de-
mand payment ; whereas, if it were indorsed in full, the finder or holder
would have to forge the name of the indorsee before he could get pay-
ment. In the second place, if the bill should be protested for non-
acceptance or non-payment, the holder would know at once the places of
residence of the different indorsers, and be able to give them due notice.
without delay.

Forms.

When bills of exchange are drawn on a place at a distance, and in a.
foreign country, it is customary to give a set of three bills of the same
“tenor, that they may be sent separately, by different mails, so that in case
one should get lost, one of the others might reach the person comcerned,
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safely. One of the common forms of a bill of this kind would be
substantially as follows : —
' “ Boston, July 1st, 1852.

“ Exchange for £ 1000.
“ Sixty days after sight [or after date, or at sight, or on demand], pay
this my first bill of exchange (second and third of the same tenor and
date not paid) to the order of Mr. One Thousand Pounds Sterling,
value received, and place the same to my account, as advised by
(Signed,) PavuL JoNEs.”

“To Mesers. Green & Co., London.”

The second bill of the same set would be in every respect the samo
with the first, except that it would read, * pay this my second bill of ex-
change, first and third, &c. not paid.”

And the third bill would run, *“Pay this my third bill of exchange,
first and second, &c. not paid.”

Different Kinds.

Bills of exchange are divided into foreign bills of exchange and in-
land bills of exchange, because the rights of proceeding and remedies
thereon are not uniformly governed by the same rules and regulations.
A bill of exchange is called a foreign bill, when it is drawn in one state
or country upon a person residing in a foreign state or country, as, for
instance, when drawn by a person 1n one of the United States of America
upon a person resident in England, and payable by the latter. And itis
called an inland bill (or a domestic bill), when both the drawer and
drawee reside in the same State or country; for instance, when the bill is
drawn in Boston upon a person residing in Salem, both places being in
the State of Massachusetts.

The different States of the United States are considered as foreign to
each other, so that a bill drawn in Massachusetts upon a person in %I.lew
York is considered a foreign bill. (Miller ». Hackley, 5 Johns. R. 875;
The Phaenix Bank v, Hussey, 12 Pick. R. 483; Buckner ». Finley,
2 Peters, R. 586.)

In like manner a bill drawn in England upon Scotland or Ireland is
considered a foreign bill. (Mahoney v. Ashlin, 2 Barn. & Adolph. B.
478, 482.)

CHAPTER II.
REQUISITES OF BILLS OF EXCHANGE.

The Form.

A m111 is not confined to any set form of words, and it is not essential
that the very language of the formulary which has been given above
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should be used. It is only requisite that it be in writing, and contain an
order or direction by one person to another person, to pay money to a
third person, absolutely and at all events.

The writing may be in pencil, as well as in ink, nor is it necessary
that the whole instrument be in writing ; the general formulary is gen- -
erally printed, but the signatures must be in writing. If a person should
order another person to deliver a particular sum of money to A. B., or to
be accountable or responsible for a particular sum of money to A. B., it
would constitute a bill of exchange. So if the expression should be
“Please to pay,” or “I request you to pay or deliver,” it would be a
good bill, because these expressions are mere words of goliteness, in the
place of an absolute order. But if the language used necessarily or
naturally imports a request, as a favor, and not as a matter of right, it
would not be a good bill. So it has been held in England that a note
addressed by A to B in these words: “ Mr. Little, please to let the bearer
have £ 7, and place it to my account, and you will much oblige your
humble servant, J. Slackford,” — was not a bill of exchange. (Little v.
Slackford, 1 Mood. & M. 171.) However, where the language used is
susceptible of two interpretations, the true rule seems to be, that the
mere drawing of a bill is deemed to be the demand of a right, and not
the asking of a favor, and to deem it a favor only when the language used
repels, in an unequivocal manner, the notion that it is claimed as a right.
(Story on Bills of Exchange, § 33.)

If the word ¢ at,” instead of *to,” should be put before the name of
the drawee, —e. g. *“ Two months after date pay to the order of J. J.
£78, value received, T. 8. At Messrs. John Morson, & Co.,” — it might
be held a bill of exchange (Shuttleworth v. Stevens, 1 Campb. 407),
or a promissory note, at the election of the holder. So in a case where
the instrument was as follows: “ May 20, 1813. Two months after
date pay to me or my order the sum of £30. W.S. Payable at No. 1,
Wilmot Street, opposite the Lamb, Bethnal Green, London,” — and was
accepted by the person residing at that place, it was held to be a bill of
exchange. (Gray v. Wilmer, 8 Taunt. 739.) The rule is, that, where an
instrument is so framed as to admit of reasonable doubt whether it was
intended for a bill or a note, the holder is at liberty to treat it either as a
bill or as a note, as against the maker. So in the following case, where
the instrument was in thése words : —

“London, 5th August, 1826. Three months after date, I promise
John Bury or order £ 44, value received.
. “ Jorn Buyry.”
“J. B. Gruthrot, 35 Montague Place, Bedford, Square.”

Gruthrot’s name was written acress it. The court held- it to be.a
note, but at the same time laid dowm the above rule, as between the
holder and the maker. (Edis v. Bury, 6 Barn. & Cr. 433.)

It does not seem necessary, that the whole of the bill be written on
one and the same side of a paper, or on one and the same paper; it
may be written in part on one paper, and in part on another separate
and detached paper, provided the writing on each be done at one and the
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same time, and both parts be intended to form one entire contract
(Story on Bills of Exchange, § 34, and note 1.) If there should be no
room left'for indorsements, a paper might be affixed to the original bill
for this purpose, but it would require proof of the fact that this paper
formed a part of the bill.

It often happens, that there are but two parties to a bill, which is the
case when the drawer makes the bill payable to his own order, and when
he then indorses it, the indorsee becomes in fact the payee. And if no
drawee should be named, but the bill be made payable at a particular

lace, and the person living at that place should accept it, he would be
Eeld answerable as acceptor.

4 Negotiability.

In order to make a bill negotiable, it must be mnade payable to the
payee and to his order or assigns, or to bearer. The common form, as
stated before, is ¢ to the order of A. B.,” or “to A. B. or order,” or ““to
bearer.” It would be advisable to adopt the form, * to A. B. or his order.”
If no expression be used, which gives to the payee the power of trans-
fer, it is nevertheless a bill.

If the payee of a negotiable bill indorse it in blank, it is transferable
by mere delivery, in the same manner as if it were payable to bearer.

If the name of the payee be left in blank,—e. g. ¢ Pay to or
order,” —any holder may insert his name, and then indorse it ; the effect
would be the same as if it were made payable to bearer.

So, also, if the name of the payee is fictitious, and the bill be indorsed
in the name of this fictitious person, a holder who was ignorant of this
fact when he took it may regard it as a bill payable to bearer, and may
sue the drawer, and also the acceptor, if the latter knew that the name
of the payee was fictitious,

Value Received.

The words “value received ” are generally inserted in a bill, but 1t 1s
not necessary, for the law in cases of negotiable instruments of this
kind presumes it.

Several Drawees.

A bill addressed to * A, or in his absence to B,” is valid, and will, if
accepted by either, bind- him. If a bill is intended to be accepted by
two persons, it should be addressed to both ; otherwise, although accepted
by both, it will bind only the person to whom it is addressed as acceptor.
If & bill is drawn upon A, B, and C, it may be accepted by A and B
onlg, and it will bind them. (Story on Bills of Exchange, § 58.)

n the Continent of Europe it is not unfrequent to put, beside the
name of the principal drawee, the name of another person, to whom ap-
slication may be made for acceptance or payment, if the first-named

rawee should be absent or refuse payment, which is generally done in
this form: *In case of need, apply to Mr. —— at ” (in French,
“ Au besoin, chez M. , & —; in German, *“Im Nothfall bei
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Herm ——, in —— ). The holder of the bill is obliged to follow the
direction, .if the first drawee should be absent or refuse. - '

The Words ¢ Put it to Account.”’

Although it is common to use the words, 4t the end.of the bill, “ and
put it to my account,” or *to your account,” or *and put it to the ac-
count of A. B.,”” or ¢ put it to account as per advice® or ‘“as advised
by,” these words are not essential, but are used only as a matter of con-
* vepience. If the drawer should be indebted to the drawee, he would say,
“and put it to my account ”; if, on the other hand, the drawee should be
indebted to the drawer, he would say, ‘ and put it to your account”; and
if the bill were drawn on account of a third person, he wol‘xld say, ¢ and
put it to the account of A. B.”

Statement of Advice.

If the bill concludes with the words ¢ as per advice,” then the drawee
is not obliged to accept or pay, without receiving further directions or ad-
vice, and 1f- he do so, he does it at his own peril. If the bill conclude
with the words, ¢ without advice,” or * with or without advice,” then the
drawee may accept or pay without being further instructed by the drawer.

But the words may be altogether omitted, without impairing the va-
lidity of the bill. ‘

The Competency and- Capacity of Parties.

We may generally state, that all persons who are legally capable of
entering into any other contract are capable of becoming parties to a
bill, or in other words, all persons of full age and sound mind, both
males and females, may draw, hold, indorse, and accept bills.

Partners.

In regard to partners, the signature of the firm must be put to the bill,
either in case of indorsement, drawing, or accepting ; and each partner
has complete authority to use it; and when so used, the bill is deemed
to be on partnership account, unless it appear on the face of the bill, or
It can be proved that the party taking it had full knowledge that the
bill was drawn, indorsed, or accepted, not for partnership, but individual
purposes.

Agents.

Agents, if empowered for the purpose, either expressly or tacitly, may
bind their principals to the full extent that their principals might do for
themselves, provided that they do not exceed the scope of their author-
ty. But if agents would bind their principals, they must draw, indorse,
or accept the bills in the name of their principals, and not in their own
name. The most proper way of doing this, is in the following form,
supposing A. Green to be the principal, and B. White, the agent: —

« A. Green,
by B. White, his Agent.’
3
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- A numper of other forms may be used ; care should be taken, how.
ever, by the agent, if he means to exempt himself from personal re-
sponsibility, to use clear and explicit words to show that intention, and
to express on the contrect the quality in which he acts; otherwise he
does not bind the party whe employs him, but binds himself. A great
many lawsuits have arisen in consequence of an indistinct and loose way
of stating the quality in which a person signs a bill, and different de-
cisions in different States have been the consequence.

The following forms, used by agents, have been adjudged as binding
the principal in cases of negotiable paper: —

A note made in these words: “I promise to pay,” etc., and signed,
“ Pro Wm. Gill, J. 8. Colburn.” Gill was held liable as principal, and net
Colburn, the dgent. Long ». Colburn, 11 Mass. 97.

“], the subscriber, Treasurer of the Dorchester Turnpike Corpora-
tion, promise,” etc. Signed, * Gardner L. Chandler, Treasurer of the
Dorchester Turnpike Corporation.” The corporation was held liable.
Mann v. Chandler, 9 Mass. R. 335.

A bill drawn on Darling, ¢ Agent of the Commission Company,” and
accepted thus: * Accepted, Noyes Darling, Agent C. C.” The com-
pany was held liable, and not the agent. Shelton ». Darling, 2 Conn. R.
435

It is understood in all these cases that the agent has sufficient author-
ity from his principal to draw or accept bills, or make notes. If the
agent, however, has no authority, then the agent himself is liable on the
instrument. See Ballou v. Talbot, 16 Mass. 461; Rossiter ». Rossiter
8 Wend. 494.

Payment in Money.

A bill of exchange must be for the payment of money, but it matters
not what denomination the money specified has, whether it is called
dollars, francs, pounds sterling, Marc Banco, or any other currency, be-
cause the value of each kind can be ascertained. :

In England negotiable paper must be for the payment of money in
specie, and not in bank-notes, and it may be said that the same rule ob-
tains generally in the United States of America, although there are some
cases in some States which have extended this rule. (Kent’s Comm.
Lect. 44, pp. 45 and 46.)

_ Hence an order to pay money *in good East India bonds,” or to pay

“in cash or Bank of England notes,” or “in foreign bills,” or “in

s,” is not a negotiable bill.

In New York it bas been held that a note payable “in York State
bills or specie,” was a negotiable paper. (Keith v. Jones, 9 Johns. R.
120.) So also a note “ payable in bank-notes current in the city of’ New
York ” ; and the court remarked, that it would have been a note under the
;tatute i)f payable in bank-notes generally. (Judah v. Harris, 19 Johns.

. 144,

But a note payable * in Pennsylvania paper currency, or New York,
1o be current in the State of Pennsylvania or the State of New York,”
was held in New York not to be a note for the payment of money, withir

[}



Reguisites of Bills of Exchange. ]

the statute, because the court say that they may take notice, officially,
of their own bank paper being regarded as cash, but not of the value of
the paper currency of other States. Leiber v. Goodrich, 5 Cowen, 136.

A note made payable in New York in Canada money, is not a rego-
tiable promissory note within the statute. Thompson v. Sloan, 23 Wen-
dell, 71. :

In Pennsylvania it was held that a note payable to A. B. or order * in
bank-notes of the chartered banks of Pennsylvania,” was not a negotiable
note. M’Cormick v. Trotter, 10 Serg. & Rawle, 94.

In New York it was held that a check, drawn' in that State, upon a
bank in Mississippi, payable in current notes, is not negotiable. Little
v. The Pheenix Bank, 7 Hill’s R. 359.

A note payable to the bearer in goods is not negotiable. Glark .
King, 2 Mass. 524. Nor a note payable in * foreign bills.” Jones v.
Fales, 4 Mass. 245. ‘ .

It is not necessary that the sum payable should be expressed in words «
i is sufficient, if it be in figures. But it is necessary that the order be for
a specific amount.

bill or note for a given sum, * and for whatever else may be due to
the payee,” is not, even between the original parties, a bill or note.
(Bayley on Bills, p. 12.)

So an order for $ 1,000, *“or what might be due after deducting all ad-
vances and expenses,” is not negotiable. Cushman v. Haynes, 20 Pick.
132.

Payable absolutely.

A bill must also be payable absolutely and at all events, and the pay
ment must not be made to.depend on any uncertainty or contingency, or
it will not be considered a bill of exchange.

Thus a bill drawn payable ¢ provided the terms mentioned in certain
letters shall be complied with ”’; or “ out of rents’; or ‘ on the sale of

sproduce when*sold ’ ; or * when the drawer shall come of age ”; or “at
thirty days after the ship A. shall arrive at B.”; ‘ or when the drawer
shall marry ” ; or “ when freight becomes due ” ; or * if the money be not
paid at a certain day by a third party ’; or ‘ provided a certain act is
done or not done ” ; or * on the balance of account between the parties ” ;
or  provided, at the maturity of the bill, I am living” ; or ¢ when cer-
tain carriages are sold by payee” ;—in all these and similar cases the
instrument is not considered a bill of exchange. (Bayley on Bills, pp.-
14 -17, and Story on Bills, § 46.)

But where payment only seemingly depends upon a contingency, but
in reality is certain and at all events, although the particular time when
it will arrive is uncertain, it will be a good bill of exchange in law; e. g.
a bill payable at the death of the drawer or of another person, or at a
fixed time afterwards. .

A note payable * provided the ship Mary arrives,” etc. * free from
capture and condemnation,” is not negotiable. Coolidge v. Ruggles,
15 Mass. 387. "
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CHAPTER III.
PRESENTMENT OF BILLS FOR ACCEPTANCE.

Contract of the Holder.

Tue person who receives a bill or note thereby contracts with every
other party to the bill or note who would be entitled to bring an action
on paying it, to present it in proper time to the drawee for ac-
[ when acceptance is necessary, and to the acceptor for pay-
ment when the bill shall have arrived at its maturity and be payable ; to

allow no cxtra time for payment to the acceptor; and to give notice,in &-

reasonable time, and without delay, to .every such person, of a failure in

procuring a proper acceptance or payment. Any default or neglect in
any of these respects will discharge every such person from responsibility
on account of & non-acceptance or non-payment; and will make it op-
erute generally as a satisfaction of any debt, demand, or value for which
it was given. (Greenleaf on Evidence, Vol. II. § 175; Wallace v.
McConnell, 13 Peters’s R. 136 ; Story on Bills, § 227.)

When Necessary.

If a bill is payable at sight, or in so many days after sight or after de-
mand, or upon any other contingency, or after a certain event, a pre-
sentment of the bill to the drawee for acceptance must be made, in order
1o fix the period of payment. But if the bill is payable on demand, or
payable at a certain number of days after date, or after any other cer-
tain cvent, it need not be presented merely for acceptance, but only for

yment ; but if it be presented for acceptance, and acceptance be re-
fusced, the holder must give notice of the dishonor, in the same gnanner
as if the bill were payable at sight or after sight. (Story on Bills,
2 112,227, 228.) It is, however, usual and advisable to present a bill

rawn payable a certain number of days after date, for acceptance.

By whom to be presented.

The presentment for acceptance must be made by the holder or his
agent. If the bill is presented by one not authorized to hold the bill, the
drawee may not be bound to accept it; but if he does accept it, it is
available to the holder.

A presentment by any person in possession of a bill or note bond fide
is sufficient, and no letter of attorney or other writing from the proprie-
tor of the bill or note is necessary to give an authority to another per-
son to make a presentment. (;‘yreeman v. Boynton, 7 Mass. R. 483;
Bank of Utica v. Smith, 18 Johns. R. 230.) :

And a person’s having a bill or note in his possession on the day and at
the place of payment is presumptive evidence of authority to demand
payment. (Agnew v. Bank of Gettysburg, 2 Har. & Gill, 478.)
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To whom to be presented; '

The bill must be presented to the drawee, or his authorized agent. If
it is drawn on partners, a presentment to one of them is sufficient; but
if drawn on several persons not partners, it has been said that it should
be presented to each; and if one of the drawees should refuse to ac-
cept, the holder would not be bound to take the acceptance of the others
alone. (Story on Bills, § 229.)

The death, bankruptcy, insolvency, or absconding of the drawee will
not absolve or excuse the holder from presenting the bill. If he is dead,
it should be presented to his personal representatives, his executor or ad-
ministrator, if any there be, and if not, at his last domicile ; and if he
das absconded, it should be presented at his last domicile or place of
business. (Chitty and Hulme on Bills, pp. 279, 280 ; Groton ». Dalheim,
6 Greenl. 476.) If the holder, upon presentment, should ascertain that
the drawee is a married woman, or a person under age or otherwise
incapable of contracting, he is not bound to take their acceptance, but
may treat the bill as dishonored. (Chitty on Bills, ch. 7, p. 310.)

Time of Presentment.

As regards the time within which a bill ought to be presented for- ae.
ceptance, no definite rule can be laid down, and the law says only, that
it must be presented within a reasonable time; but what this reasonable
time is, depends upon the peculiar 8ircumstances of each case. If the
holder keeps a bill, payable at sight, or payable a certain number of days
after sight, in his own possession for an unreasonable time, he makes the
bill his own, and loses his right of claim upon the drawer and indorsers.
But if the bill (whether it be foreign or domestic) is kept in circu-
lation, and not held by any one holder an unreasonable time, no particu-
Iar time can be assigned in which it ought to be presented.

It is not necessary to send a bill, payable after sight, by the most di- -
rect route to the place where it is payable, when it is the common
course of trade to send such bills by an indirect route. Thus, where a
bill of exchange was drawn in Havana upon London, payable at sixty
days after sight, it was held that the holder need not send it directly to
London, but might send it to the United States for sale, such being the
enmmon course of trade. (Wallace v. Agry, 4 Mason, 336.) So, where
a bill was drawn at New Orleans on Liverpool, it was held, that it might-
be sent to New York first for sale, that being the usual course of busi-
ness. (Bolton v. Harrod, 9 Martin, 326:) '

But if the holder of a foreign bill carry it to the place where it is pay-
able, he ought to present it for acceptance without delay. (Fernandez v.
Lewis, 1 McCord, 322.

But if a bill, payable after sight, is negotiated, and thus sent to differ-
ent places before it is presented for acceptance, the courts have held this
delay allowable. (Goupy v. Harden, 7 Taunt. 159 ; Gowan ». Jackson,
20 Johns. R. 176.)

A presentment for acceptance or a demand of payment must also be
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made at a proper time. No drawee is required to accept a bill on any
day which is set apart, by laws or observances or usages of the country
or place, for :eligious or other purposes, and which is not deemed a day
for the transaction of secular business, such as Sunday, Fast or Thanks.
giving day, the Fourth of July, or any other general holiday. Out of
New Engl Christmas and New Year’s day are also generally re-
garded as h s. The statutes of several States point out the days,
which may be found under the statute laws appended.

And in all cases the presentment must be made at a reasonable hour
of the day. If made at the place of business, it must be made within the
usual business hours, or, at farthest, while some person is there who has
authority to receive and answer the pgesentment. If made at the
dwelling-house of the drawee, it may be made at any seasonable hour,
while the family is up. (Chitty and Hulme on Bills, p. 454, 9th ed. ; Story
on Bills, § 236.).

Place of Presentment.

As to the proper place where presentment for acceptance should be
made, the general rule is, that it is the town or municipality of the domi-
cile of the drawee, without any regard to its being drawn payable gen-
erally, or payable at a particular specified place. (Chitty and Hulme
on Bills, pp. 365, 666, 9th ed.; Story on Bills, § 235.) If the drawee
dwells in one place, and has his place of business in another, whether it
be in the same town or in another town, the bill may be presented for
acceptance at either place, at the option of the holder. If the bill is ad-
dressed to the drawee at a place where he never lived, or if he has re-
moved to another place, the presentment should be at the place of his
actual domicile, if by diligent inquiries it can be ascertained ; and if it
cannot be ascertained, or if the drawee has absconded, the bill may be
treated as dishonored. (Chitty and Hulme on Bills, pp. 654, 655, 9th ed.)

It has been held, that if the drawee or maker of a note has moved out
of the State of his former residence, either into a foreign country, or into
another State, a presentment to him is not necessary. (Magruder v.
Bank of Washington, 9 Wheat. R. 598 ; Bayley on Bills, pp. 198, 199.)
If, however, an absent drawee has a known agent in the same place, the
bill should be presented to the agent. (Story on Bills, § 235.) Or if he
have still a place of business there, it should be presented there. But if he
have neither, then it should be presented at his last place of abode, if it
can be ascertained, and the bill is to be considered as dishonored.

In the case of the drawee’s bankruptcy, it is not necessary to present
a bill for acceptance to the assignees of his estate, because accepting
bills forms no part of their duty.
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CHAPTER IV.
ACCEPTANCE OF BILLS.

‘WHEN a bill is presented for acceptance, the drawee is entitled, if he
desire it, to have at least twenty-four hours to consider whether he will
accept the bill or not; and it is usual in such cases for the holder to
leave the bill with him for that time. (Story on Bills, § 237.)

It is said by Bayley, Chap. VIL. sect. 1, p. 218, * Upon a presentment
for acceptance, the bill should be left with the drawee twenty-four hours,
unless in the interim he either accept or declare a resolution not to ac-
cept.”” The English custom is, to leave the bill on one day, and to call
for an answer on the next, without the holder being required to wait to
the full end of twenty-four hours, for the holder is entitled to a decisive
answer within that time. The French law, as we have seen, allows the
drawee full twenty-four hours for consideration, and the German law
requires an immediate answer.

Law of New York.

In New York it has been provided by statute, that, if the drawee re-
fuses to return the bill, within twenty-four hours, to the holder, he shall
and may be deemed to have accepted the bill. This same law has been
adopted in Missouri, and it is highly desirable that the New York rule
should be universally adopted. In States where no special law exists,
and no custom has been established, the retaining of the bill by the drawee
for a length of time, against the remonstrance of the holder, and the latter
informing the drawee that he should consider the bill as accepted, un-
less he returned the bill, might perhaps be considered as an ac-
ceptance. But the mere detention of the bill would not amount to an
acceptance.

If the drawee be a person little known, or if the holder do not feel
assured that the bill will be safe with the drawee, it is not the usage in
England to leave it, but the holder may leave a copy merely, because
the leaving of the bill, in any case, may be looked upon merely as a
matter of courtesy. .

We shall refer to this subject farther below, when we come to speak
of the diffcrent kinds of acceptance.

Nature of an Acceptance.

An acceptance is an agreement or engagement to comply with the
order or request contained in the bill, or an engagement to pay the bill,
according to the tenor of the acceptance, when due. When the drawee
engages ‘c pay the bill according to its tenor, it is called a general ac-
ceptance. But when the drawee agrees to pay the bill, with some
qualificauon, limitation, or condition different from what is expressed on
the face of the bill, or from what the law implies upon a general age
ceptance, it is called a conditional or qualified acceptance.
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The act of accepting is generally done. by the drawee writing across
the face of the bill, ¢ Accepted the ——* (d