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PREFACE.

——

As appears from the title page, the present work is
founded upon the book published in 1885 by Sir Howard
Elphinstone, Mr. Clark, and myself. When a new edition
of that work was needed Mr. Clark had been appointed to
his present position of Legal Adviser to the Board of
Agriculture and Fisheries, and Sir Howard Elphinstone,
who was fully engaged in bringing out some of his many
works on Conveyancing, asked me to prepare the new
edition.

As soon as I took the old book‘'in hand I found that
it required more than merely re-editing, and I set about
reconstructing the entire work. The greater part of
the book has been entirely rewritten, all the authorities
have been rearranged, and a large amount of additional
matter has been incorporated; in fact, so extensive has
been the reconstruction that Sir Howard Elphinstone very
generously suggested (and Mr. Clark as generously con-
curred in the suggestion) that the revised book should
appear under my name alone.

After I had made a first revision of the work I was so
fortunate as to obtain the assistance of my friend Mr. R. H.
Dun, who helped me in a second revision ; but when we had
nearly finished that revision his services were required by
the Anglo-Egyptian Condominium in the Sudan, and he
was obliged to leave the task uncompleted. Sed uno avulso
non deficit alter, and Mr. Digby Koe kindly came to my
aid ; he has assisted me in the second revision of the last
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few chapters and has helped me in seeing the whole book
through the press: the Tables of Cases and Statutes and
the Index are entirely his work.

I wish to express my warmest gratitude to both Mr. Dun
and Mr. Koe for the very great assistance they have thus
rendered me; it is to their industry and assiduity that
such accuracy as the work possesses is to a large extent due.

The Glossary which was contained in the old book has
been omitted, because it seemed to me that my friend
Mr. Stroud’s very useful Judicial Dictionary, the second
edition of which has been lately published, contained an
adequate and satisfactory discussion of the meaning of the
words contained in the Glossary, and that no advantage
arises from two persons doing the same work.

Sir Howard Elphinstone has kindly read the proof sheets
of the present book, and I have to thank him for many
valuable hints and suggestions, but it must be understood
that neither he nor Mr. Clark, whose time is fully occupied
by his official duties, is in any way responsible for the book
in its present shape.

I have endeavoured to state the law as it is to be found
in the decided cases, and except in a very few instances I
have not thought that it was part of my duty to criticise
the law so found. No case reported since the October
number of the Law Reports has been inserted.

No one is 80 well aware as I am of the many deficiencies
in the present work, but I hope that, notwithstanding such
deficiencies, it may be found to be of some use to the

profession.
R. F. N.

LINCOLN'S INN,
December, 1905,
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A TREATISE ON DEEDS.

CHAPTER 1.

THE FORM AND EXECUTION OF DEEDS.

[ —

Definition of a Deed: Signing : Sealing: Delivery : Delivery by
Corporation : Escrows: Disclaimer : Acceptance : Attestation :
Indentures and Deeds Poll: Deeds * inter partes” : Counterparts.

To give a satisfactory definition of a deed is very difficult, as the
definition must comprise the technicalities necessary for a deed,
and yet exclude those documents which, though fulfilling the
technieal requirements, are not deeds.

Lord Coke says: “‘A4 Deed’ factum. This word (deed) in the
understanding of the Common Law is an instrument written in
parchment or paper, whereunto ten things are necessarily incident ;
viz.: First, writing. Secondly, in parchment or paper. Thirdly,
a person able to contract. Fourthly, by a sufficient name. Fifthly,
a person able to be contracted with. Sixthly, by a sufficient name.
Seventhly, a thing to be contracted for. Eighthly, apt words
required by law. Ninthly, sealing. And Tenthly, delivery.”
Co. Litt. 85 b. And again, * Factum, Anglic¢, a deed, and signifieth
in the Common Law an instrument consisting of three things, viz.,
writing, sealing, and delivery, comprehending a bargaine or
contract between party and party, man or woman. It is called
of the civilians literarum obligatio :” Co. Litt. 171 b.

Sheppard says: “ A deed is a writing or instrument, (read a
contract,) written on paper, (vellum,) or parchment, sealed and
delivered, to prove and testify the agreement of the parties, whose
deed it is, to the things contained in the deed: " Shep. Touch. 50.
(The words in brackets were added by Preston.)

These definitions are obviously incomplete, for they do not
include a grant.

*“ There are but three things of the essence and substance of
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Other
definitions.

DEFINITION OF A DEED.

a deed, that is to say, writing in paper or parchment, sealing,
and delivery:” Goddard’s Case (1584), 2 Rep. 4b at p. 5a;
8. C. sub nom. Denton and Goddard’'s Case, 8 Leon. 100.

Termes de la Ley, s.v., ‘“ Fait,” has * So thus you see that writing
and sealing without deliverie is nothing to purpose, that sealing
and deliverie where there is no writing work nothing, nor writing
and deliverie without sealing also make no deed, and therefore
they ought all jointly to concur to make a perfect deed, as is
before said.”

Somewhat similar definitions are given in Comyns’ Digest,
Fait. A. 1; Cruise’s Digest, tit. xxxii. ¢. 1, 8. 16; Tomlin’s Law
Dictionary, s.v. *“‘Deed "’ ; Wharton’s Law Lexicon, s.z. ‘““Deed ” ;
Blackstone, Com. Bk. IL. ¢. 20 (2nd ed. vol. 2, p. 295) ; Stephen’s
Commentaries, Bk. II. pt. 1. c. 16.

These definitions are obviously too large; they include every
writing sealed and delivered, many of which are not deeds.

‘It was argued that it did not follow, from the instrument being
under seal, that it was & deed : for warrants of justices, subpoenas,
and awards, are under seal, and are not deeds:” per Parke, B.,
Hibblewhite v. McMorine (1840), 6 M. & W. 200 at p. 214.

‘“Many documents under seal are not deeds; for instance, an
award, though sealed. Again, a will is often under seal. Sois a
certificate of magistrates, a certificate of admission to the College
of Physicians, or to other learned bodies. So is & share certificate.
Yet it can hardly be said that all these are deeds. The probate of
a will is very similar ; it is given under the seal, formerly of the
ordinary, now of the Court of Probate. It is a certificate of the will
having been proved and administration granted ; but I never heard
it suggested that that is a deed:” per Bovill, C.J., Reg. v. Morton
(1878), L. R. 2 C. C. R. 22 at p. 27.

In Spelman’s Glossary, title Factum, a deed is defined as ““ Scrip-
tum golenne quo firmatur donum, concessio, pactum, contractus et
lajus modi ;' and Blackburn, J., in Reg. v. Morton (1878), L. R.
2 C. C. R. 22 at p. 27, says ‘‘ The definition of a deed cited from
Spelman seems to me the best.”

“In some of the definitions given a deed is described as being
something of the nature of a contract. But the term is clearly
not confined to contracts. A charter of feoffment, for instance, is
a deed; so is a gift or grant, power of attorney, a release, or a
disclaimer. I would go further, and say that any instrument
delivered as a deed, and which either itself passes an interest or
property, or is in affirmance or confirmation of something whereby



DEFINITION OF A DEED.

an interest or property passes, is a deed. . . . I by no means say
that I have enumerated all the possible kinds of deeds; there may
be others: *’ per Bovill, C.J., Reg. v. Morton (1878), L. R. 2 C. C. R.
22 at p. 27.

The following seems to be a correct definition:—

A deed is a writing (i.) on paper, vellum or parch-
ment, (ii.) sealed and (iii.) delivered, whereby an interest,
right, or property passes, or an obligation binding on
some person is created, or which is in affirmance of some
act whereby an interest, right, or property has passed.

It is unnecessary to extend the above definition so as to comprise
documents of the nature aforesaid, whereby an interest, right or
property would, but for the disclaimer of the grantee, have passed,
as the better opinion seems to be that in cases of disclaimer the
property vests in the grantee until disclaimer: Mallott v. Wilson,
[1908] 2 Ch. 494.

The following document has been held to be a deed :—a power of
attorney : R. v. Lyon (1818), R. & R. C. C. 255; R. v. Fauntleroy
(1824), 2 Bing. 418 ; and the following documents have been held
not to be deeds, though written, sealed, and handed over by the
maker, even if not delivered in the technical sense:—an award:
Dod v. Herbert (1655), Styl. 459; Brown v. Vawser (1804), 4 East,
584 ; a license to use a patented article : Chaiter v. Johnson (1845),
14 M. & W. 408; a certificate of the grant of holy orders, or
« letters of orders”’ : Ileg. v. Morton (1878), L. R. 2 C. C. R. 22.

A deed must be written on paper, vellum, or parchment, * for if
an agreement be written on a piece of wood, linen, the bark of a
tree, a stone, or the like, and this be sealed and delivered, this is no
good deed: " Shep. Touch. 54.

“If a man make a tally, and make a bond thereupon, and seal
and deliver it as his deed, yet it shall not bind him, but he may plead
against the same, that he owed him nothing, or wage hislaw. For an
obligation ought to be made in writing in parchment or paper, and
not written upon any piece of wood, as a tally is:" Fitzherbert,
Nat. Brev. 122 I. (9th ed. p. 122); Y. B. 25 Edw. III. (1851) 88,
pl. 9; 44 Edw. III. (1870) 21, pl. 28, and 12 Hen. IV. (1410)
28, pl. 8.

““ A deed cannot be written upon wood, leather, cloath, or the like,
but onely upon parchment or paper, for the writing upon them can
least be vitiated, altered, or corrupted: " Co. Litt. 35 b.

1—2
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‘“ And here it is to be understood that it (a deed indented) ought
to be in parchment or in paper. For if a writing be made upon, a
peece of wood, or upon a peece of linen, or in the barke of a tree, or
on a stone or the like, &c., and the same be sealed or delivered, yet
it is no deed, for a deed must be written either in parchment or
paper, a8 before is said, for the writing upon these is least subject
to alteration or corruption:” Co. Litt. 229 a. A similar passage is
to be found in Blackstone, Com. Bk. II. ¢. 20 (2nd ed., p. 297).

The writing may be in any language and in any hand : Shep.
Touch. 54 ; and may bein print: 2 Bl. Com. Bk. II. ¢. 20 (2nd ed.,
p- 297); may be written in the third or first person : Littleton,
ss. 871, 878; and may be in a book: Fox v. TWright (1597), Cro.
Eliz. 618.

If the party to seal a deed be blind or illiterate and desire to have
it read (or its contents declared), it must be read (or the contents
declared), but if he do not desire to have it read or its contents
declared, or if the party to seal a deed can read it and does not,
then it is good though it is contrary to his mind. And if it be read
falsely, or its contents falsely declared, and the party seal and
deliver it, it is not his deed : Shep. Touch. 56.

““Now the rule of law is that if a person who seals and delivers
a deed is misled by the misstatements or misrepresentations of the
persons procuring the execution of the deeds, so that he does not
know what is the instrument to which he puts his hand, the deed is
not his deed at all, because he was neither minded nor intended to
sign a document of that character or class, as, for instance, a
release while intending to execute a lease. Such a deed is void.
But I cannot come to that conclusion here. The defendants trusted
Jackson both as their brother and solicitor, and cannot be said to
have been guilty of negligence in so doing. On the evidence it is
clear that nothing was said to mislead them as to the nature of the
instrument they were executing. It is doubtful how far they under-
stood the nature of the deeds, but it is in my opinion clear upon
the evidence that they knew that the deeds dealt in some way with
their houses. This contention therefore fails.” Per Cotton, L.J.,
Nat. Prov. Bank v. Jackson (1886), 83 Ch. D. 1 at p. 10.

The authorities in support of the proposition are : Shep. Touch.
54 and 56 ; Bl. Com. Bk. II. ¢. 20 (2nd ed., pl. 804) ; Com. Dig.
Fait, B. 2; Manser's Case (1588), 2 Rep. 8 a; Moore, 182, pl. 826 ;
Thoroughgood’s Case (1583), 2 Rep. 9a; 1 Anderson, 129; 8. C. sud
nom. Thoroughgood v. Turner, Moore, 148 ; Shulter's Case (1611), 12
Rep. 90; R. v. Inhabitants of Longnor (1888), 4 B. & Ad. 647; 1
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N. & M. 576 ; Foster v. Mackinnon (1869), L. R. 4 C. P. 704 at
p- 711 ; Hunter v. Walters (1871}, L. R. 7 Ch. 75; but unless actual
misstatement of the effect of the deed is made the deed is only
voidable: Nat. Prov. Bank v. Jackson (1886), 83 Ch. D. 1;
King v. Smith, [1900] 2 Ch. 425. If three obligations are written
on one piece of parchment and one only is read to an illiterate
person who executes the deed, he is only bound by such obligation :
Pigot’'s Case (1614), 11 Rep. 26 b at p. 27 b.

Signing is not necessary to make a deed valid as such at common
law, nor, contrary to Blackstone’s opinion, Com. Bk. II. ¢. 20 (2nd ed.,
p. 305), by the Statute of Frauds (29 Car. II. c. 8). ‘ But whether
the parties to the deed write in the end their names or set to their
marks, as it is commonly used, it matters not at all (as I think) for
that is not meant where it is said that every deed ought to have
writing: "’ Termes de la Ley, s.v. “ Fait;” Preston in Shep. Touch.
56; Shep. Touch. 60 ; 3 Prest. Abst. 61 ; Cromuwell v. Grunsden (1697),
2 Salk. 462; 1 Ld. Raym. 385; Holt, 502; 8. C., sub nom. Crom-
well v. Grimsdale, Comb. 477 ; Elliot v. Davies (1800), 2 Bos. & Pul.
838; Wright v. Wakeford (1811), 17 Ves. 454 at p. 459; Taunton
v. Pepler (1820), 6 Madd. 166 ; Aveline v. TWhisson (1842), 4 Man.
& Gr. 801; Cherry v. Heming (1849), 4 Ex. 681; Tupper v. Foulkes
(1861), 9 C. B. N. 8. 797; see especially per Williams, J., at
pp- 801 and 803. Of course in practice the signature should
never be omitted.

But if a document be required to be under hand and seal,
_e.y., the execution of a power, then it is not well executed as an
execution of the power if it be sealed and delivered only without
being signed, though it would be a good deed. And if reliance has
to be placed on the provisions of sect. 12 of the Law of Property
Act, 1859 (22 & 28 Vict. c. 85), signing may be necessary, as the
Act provides ‘“a deed hereafter executed in the presence of and
attested by two or more witnesses in the manner in which deeds are
ordinarily executed and attested shall, so far as respects the execution
and attestation thereof, be a valid execution of a power of appoint-
ment by deed or by any instrument in writing not testamentary,
notwithstanding it shall have been expressly required that a deed
or instrument in writing made in exercise of such power should be
executed or attested with some additional or other form of execution
or attestation or solemnity: provided always that this provision
shall not operate to defeat any direction in the instrument creating
the power that the consent of any particular person shall be neces-
sary to a valid execution, or that any act shall be performed in
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order to give validity to any appointment, having no relation to the
mode of executing and attesting the instrument, and nothing herein
contained shall prevent the donee of a power from executing it con-
formably to the power by writing or otherwise than by an instru-
ment executed and attested as an ordinary deed, and to any such
execution of a power this provision shall not extend.”

Sealing is essential to a deed. * The fourth thing required in
every well made deed is that it be sealed ; no writing without a seal
can be a deed :”’ Shep. Touch. 56; Co. Litt. 6 a, 85 b, and 1711 ;
Termes de la Ley, s.v. “ Fait;” Blackstone, Com. Bk. II. ¢. 20
(2nd ed., p. 805); Perk. s. 180; Goddard’s Case (1584), 2 Rep. 4b
at p. 5 a; Hollingworth v. Ascue (15692), Cro. Eliz. 855 ; Southwel v.
Brown (1596), Cro. Eliz. 571; Cabell v. Vaughan (1670), 1 Wms.
Saunders, 291 (see notes); 1 Vent. 84 ; 2 Keble, 525, 528; 1 Sid.
420; Putt v. Nosworthy (1671), 1 Vent. 1835. But a deed need not
be sealed by the party, or with his seal, if he recognises the seal
as his. Any seal will do, even a borrowed seal : Bracton, Lib. II.
c. 16, 8. 12, fo. 88; Britt. Lib. II. c¢. 8, 8. 10, fo. 101; Fleta,
Lib. III. c. 14, 8. 18. “Itis nothing to charge whether it be sealed
with the seal of the grantor or not, or by a stranger, or by
the grantor”: Perk. s. 180, and see 8. 131 ; Shep. Touch. 57.

Not only may any seal be used, but so may ‘“a stick or any such
like thing which doth make a print:” Shep. Touch. 57. In
Termes de la Ley, s.v. “ Fait,” reference is made to a charter of
Edward III. of which the last two lines run in the English
translation thus—

¢ And in witness that it was sooth |
He bit the wax with his foretooth.”

Another instance of biting the wax is mentioned in the same place.
An impression made in ink with a wooden block is sufficient :
Reg. v. Inhabitants of St. Paul, Covent Garden (1845), 7 Q. B. 232.
This was an order of justices for removal of a pauper and not a
deed, but one of the questions debated was whether it was well
sealed. ‘ To constitute a sealing neither wax nor wafer, nor a piece
of paper, nor even an impression is necessary :” per Bovill, C.J.,
In re Sandilands (1871), L. R. 6 C. P. 411 at p. 413; 8. C. sub
nom. Re Mayer, 19 W. R. 641. “ The sealing of a deed need not
be by means of a seal, it may be done with the end of a ruler or
anything else. ~Nor is it necessary that wax should be used: " per
Byles, J., Ibid. But some act must be done * with the intention of
sealing : "’ per Montague Smith, J., Ibid.; and see Sugden on
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Powers, c. 7, s. 4, par.9 (8th ed. p. 282). *“If the finger be pressed
on the ribbon that may amount to a sealing:” per Cotton, L.J.,
Nat. Prov. Bank of England v. Jackson (1886), 83 C. D. 1 at p. 11;
84 W. R. 597. The question whether a deed was or was not
sealed by a particular person is one of fact to be determined on
the evidence given in each case: per Cotton, L.J., Nat. Prov.
Bank of England v. Jackson, ubi sup.

One piece of wax will serve for several executing parties, provided
they make distinct and several prints: Shep. Touch. 57; Perk.
8. 184 ; and one person may by proper authority seal on behalf
of several executing parties if those parties treat the seal as their
seal : Shep. Touch. 57; Perk. ss. 180, 181 ; Lovelace’s Case (1632),
W. Jo. 268; Ball v. Dunsterville (1791), 4 T. R. 818 ; Cooch v.
Goodman (1842), 2 Q. B. 580 at p. 598; but the person so sealing
must have authority to seal on behalf of the others, or those parties
must treat the seal as their seal: Shep. Touch. 57; Harrison v.
Jackson (1797), 7 T. R. 207; Elliot v. Davis (1800), 2 Bos. & P.
388; and a partner has no general authority to execute a deed in
the names of his co-partners: Marchant v. Merton, [1901] 2 K. B.
829 ; but if he executes in the partnership name the execution is
a good execution by him personally : Metcalfe v. Rycroft (1817),
6 M. & S. 75.

The seal may be affixed to the document before it is actually
written, it must be affixed before the document is delivered : see
Preston in Shep. Touch. p. 57; Finch, Law, Bk. IL. ¢. 2, 108.

A paper not under seal may be incorporated in a deed:
Routledge v. Burrell (1789), 1 Hy. Bl. 255.

In Re Sandilands (1871), L. R. 6 C. P. 411, a deed which had
been sent to Melbourne to be executed and acknowledged by a
married woman under a special commission, and returned with a
certificate of the commissioners that it had been duly acknowledged,
and an attestation clause stating that the deed had been signed,
sealed, and delivered, was held to have been in fact sealed though
there were only green ribbons, without any seal or impression
thereon, attached to the place where the seal should have been;
but in Nat. Prov. Bank of Lngland v. Jackson (1886), 83 C. D.
1; 84 W. R. 597, Cotton, L.J., in commenting on that case, said
the certificate (of the commissioners), not the attestation clause
must have been relied on as evidence of due execution, and if not
he could not agree with the decision ; and Lindley, L.J., said it was
* a good-natured decision in which I am not sure that I could have
concurred.”
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In Nat. Prov. Bunk of England v. Jackson (1886), 88 C. D. 1;
84 W. R. 597; a voluntary conveyance which had only a
piece of ribbon attached - to the place where the seal should
have been, and no seal nor impression thereon, and which had been
retained by the grantor, and of which the grantee was in ignorance,
was held never to have been in fact sealed, and to be invalid though
the attestation clause stated it was signed, sealed, and delivered, and
the witness admitted his signature as a witness, but could remember
nothing about the execution; and in Re Balkis Consolidated Co.
Limited (1888), 86 W. R. 892; 58 L. I. 300; a transfer of shares
contained only a place for a seal but no impression, and though the
attestation clause stated the instrument to have been signed, sealed
and delivered, North, J., refused to presume that it had in fact
been sealed : but semble in any event the instrument was inoperative
as having been executed without the name of a transferee.

Delivery is essential to a deed: Co. Litt. 85 b, 171 b; Shep.
Touch. 50; Goddard’s Case (1584), 2 Rep. 4 b; for *traditio facit
loqui chartam : ” Clayton’s Case (1584), 5 Rep. 1; 4 Cru. Dig. p. 28,
8. 79; Bl. Com. Bk. II., c. 20 (2nd ed. p. 806). ‘‘ Delivery is that act
by which effect is given to the deed:’’ Prest. Abst. vol. 8. p. 63.
“ After a deed is written and sealed, if it be not delivered all the
rest is to no purpose:” Termes de la Ley, s.v. ““ Fait.” “The
operative part of the ceremony is the delivery: ' per Keating, J.,
T'upper v. Foulkes (1861), 9 C. B. N. 8. 797 at p. 803 ; see also per
Williams, J., Ibid. at p. 808. “A deed has no operation until
delivery: " per Bayley, J., Styles v. Wardle (1825), 4 B. & C. 908
at p. 911 ; Bl. Com. Bk. II. ¢. 20 (2nd ed. p. 807). ‘“Where a contract
is to be by deed, there must be delivery to perfect it. . . . This is a
positive absolute rule of the common law, which nothing but an
Act of Parliament can alter, and which in my judgment ought
not to be frittered away:" per Martin, B., Xenos v. Wickham (1863),
14 C. B. N. S. 435 at p. 478.

It follows that a deed can be altered before delivery: Brooke's
Abr. tit. Faits, 827, pl. 61.

Lord Coke (Co. Litt. 7 a) remarks that in ancient charters of
feoffment there is no mention of the delivery of the deed, and
Bracton (Lib. IL. c. 16, s. 12, fo. 88), and Fleta (Lib. III. c. 14, s. 18),
in discussing charters of feoffment, mention sealing, but say nothing
of delivery; but a charter of feoffment was merely evidence of a
conveyance, and until the Statute of Frauds (29 Car. II. c. 8) was not
a necessary part of if, the estate passing by livery of seisin: 2 Sanders,
Uses and Trusts, tit. Feoffment, p. 8 (5th ed.).
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A deed takes effect from delivery, and so if a deed and will dealing
with the same subject-matter are made on the same day, the deed is
effective, and not the will : Coclin v. Heatheote (1773), Lofit, 190.

It is said in Grant on Corporations, p. 147, that the affixing of
the common seal to the deed of a corporation is tantamount_to a
delivery; and a similar statement is contained in Cruise’s Digest,
vol. 4, tit. Deed, c. 2, 8. 81. But there is no authority for such a
proposition; indeed what authority there is on the point is the
other way, and the statement cannot be accepted as law. Grant
took the proposition from Comyns’ Digest (Fait A. 8), quoting also
Anon. (1674), 1 Vent. 257; Derby Canal Co. v. Wilmot (1808), 9
East, 860; and Dean and Chapter of Fernes' Case (1607), Davis, 44 b.
Comyns gives as his authority 2 Roll. Abr. 28, 1. 50 (where Willis v.
Jermin and an extract from the Case of the Dean and Chapter of
Fernes (both hereinafter mentioned) are cited), and Dav. 44, which
is the reference to that extract. (The point is also referred to in
2 Roll. Abr. p. 24, 11. 1 and 25.) The editor of Comyns has added
a further reference to WWillis v. Jermin (1589), Cro. Eliz. 167,
where the decision is directly the contrary of the proposition.
Cruise gives no authority for the proposition, and merely cites
9 East, 860, as a qualification of it.

Wood’s Conveyancing, vol. 1, p. 194, quotes ITillis v. Jermin,
and makes a similar statement, citing Rolle, loc. cit., and Dav. 44 b,
but adds ““sed vide Co. Litt. 36 a, note 5.”” That note cites Hayward
v. Fulcher (1627), W. Jo. 166 ; Palmer, 491 ; and Dav. 44 ; Willis v.
Jermin ; and the case cited by Lord Hale at W. Jo. p. 170;
Palmer, p.504. In1 Roll. Abr.1, p. 830, it is stated that a corporation
out of possession cannot effectively seal a lease and execute a letter
of attorney to deliver it on the land, but they might put their
lease in writing and make a letter of attorney to seal and deliver
the lease as their deed ; but the learned editor states that the decision
in Willis v. Jermin is to the contrary.

In Willis v. Jermin (1589), Cro. Eliz. 167 ; S. C. sub nom. Willis
and Jermine’s Case, 2 Leon. 97, a corporation who were not in
possession sealed a lease and gave a letter of attorney to enter and
make delivery of the deed upon the land. It was objected that the
lease was not good, because the corporation let the land by putting
their seal to the deed, whick being a perfecting the deed of the
corporation, there can be no other delivery, and as they were out
of possession the lease was void, and the delivery after by the
attorney, it having a former delivery, is void ; sed non allocatur, for
there is no other means for a corporation to make a lease but this,
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and Gawdy, J., said: ‘It is plain that it is not the lease or deed of
the corporation until delivery, as of another person.”

In the Case of the Dean and Chapter of Fernes (1608), Davis, 42 b, -
one of the counsel arguing the case said (44 b) : * Ef le fait de un cor-
poration ne besoigne delivery come le fait de un natural person mes
le apposition del commone seale done perfection a ceo solement,”
but gave no authority for the argument. (The references to Lib.
Ass. are to the rest of the paragraph.) The same point arose in
Hayward v. Fulcher (1627), W. Jo. 166 at p. 170; Palm. 491 at
p- 504, where the Judges appear to have differed as to whether the
lease was or was not good, and the reporters do not agree as to the
Judges who beld such different opinions. The point arose again in
Good v. Ash (1675), 8 Keb. 307; 8. C. Anon., 1 Vent. 257. In the
short report in Ventris it is stated that it was ‘ held to be a good
lease, for though the putting the seal of a corporation aggregate to
the deed carries with it a delivery, yet the letter of attorney to
deliver it upon the land shall suspend the operation of it while
(? till) then;” while in the report in Keble it is stated that
““ Twisden, J., doubted ” the lease ‘ was void, being a perfect lease
by sealing, and the delivery after insignificant ; but Hales, C.J.,
said that since he came to this Court it was ruled that the later
execution is good, and the first lease sealed is but as an escrow when
the letter of attorney is delivered at the same time, 80 Gorman and
TWillis, 8 Cr. 167’ (evidently a reference to 1illis v. Jermin (1589),
Cro. Eliz. 167).

In Derby Canal Co. v. Wilmot it was held that a deed sealed
by a corporation was an escrow, for in order to give ‘‘the deed”
of a corporation ‘ effect, the affixing of the seal must be done
with intent to pass the estate, otherwise it operates no more
than a feoffment would do without livery of seisin:” per Lord
Ellenborough, C.J., Derby Canal Co. v. IWilmot (1808), 9 East, 360.

It is true that in Gartside v. Silkstone and Dodworth Coal and
Iron Co. (1882), 21 Ch. D. 762, Fry, J., says at p. 768: ‘A deed
executed by a company requires no delivery to make it effectual.
Therefore there could be nothing whatever in the nature of delivery
as an escrow, and the deed was complete the moment that it
received the seal of the company. I do not forget that the company
retained the debentures after they were sealed, as they were entitled
to do until they received the money for them; nor do I mean for
one moment to indicate that the debenture-holders could have sued
the company upon the debentures before the actual delivery to
them, or the actual payment of the money by them ;" but the
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latter part of the sentence implies that delivery was necessary to
perfect the deed.

And in Mowatt v. Castle Steel and Iron Works Co. (1886),
84 Ch. Div. 58, it was held that debentures sealed by a company
were not effective, and Cotton, L.J., said at p. 62: ‘“ The deben-
tures must be delivered before they can be binding on the company.
The fact of their being dated and sealed does not show that they
were delivered.”

“ The affixing of the seal is not enough : there must be a delivery
of the deed also: Derby Canal Co. v. Wilmot (1808), 9 East, 860.
Prima facie putting the seal imports delivery ; yet if it be intended
otherwise it is not so:" per Wills, J., Mayor, dc. of Merchants of
the Staple of England v. Governor & Co. of the Bank of England
(1887), 21 Q. B. D. 160 at p. 165.

Delivery may be effected by words alone, or without words by the
acts or conduct of the party, from which it can be inferred that he
intended to deliver the deed as an instrument binding on him :
Co. Litt. 86 a and 49b; Shep. Touch. 57; Thoroughgood's Case (1612),
9 Rep. 136 a.

11
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“No particular technical form of words or acts is necessary to .

render an instrument the deed of the party sealing it. The mere
affixing of the seal does not render it a deed; but as soon as
there are acts or words sufficient to show that it is intended by the
party to be executed as his deed presently binding on him it is
sufficient. . . . Any words or acts that sufficiently show that it
was intended to be finally executed will do:” per Blackburn, J.,
Xenos v. Wickham (1867), L. R. 2 H. L. 296 at p. 812.

“It is a question of intention and fact to be tried by the jurors: ™
per Pigott, B., Ibid. at p. 809. ‘ Anything to show that he treated
the deed as his is enough: " per Williams, J., Tupper v. Foulles
(1861), 9 C. B. N. 8. 797 at p. 809.

Thus it has been held a sufficient delivery :—Where the deed was
delivered to B. to give to C., who refused to accept it: Taw v. Bury
(1557), 1 And. 4; Dyer, 167 b (but see Butler and Baker’'s Case
(1591), 8 Rep. 25 a at p. 26 b, and Whelpdale’s Case (1604), 5 Rep.
119). Where the obligor handed the obligation to the obligee with
the words ¢ This will serve "’ : Parker v. Tenant (1560), 2 Dy. 192 b,
pl. 26. Where the deed was left behind and not countermanded :
Shelton’s Case (1581), Cro. Eliz. 7. Where a release was cast
upon the table and the releasor said: * There, this will serve” :
Hollingworth v. Ascue (1598), Cro. Eliz. 855, 461, 494 and 544.
Where the deed was given by a third party in the grantor’s presence
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and he received the money : Goodright v. Gregory (1778), Lofft, 339.
Where' the parties met for the purpose of executing the deed:
Tupper v. Foulkes (1861), 9 C. B. N. 8. 797. Where there was
conduct from which delivery was inferred : Rex v. Inhabitants of
Longnor (1838), 4 B. & Ad. 647; Keith v. Pratt (1862), 10 W. R.
296 ; Lvans v. Grey (1862), 9 L. R. Ir. 589.

But in Stanton v. Chamberlain (1587), Owen, 95; 1 Leon. 140;
8. C. sub nom. Chamberlain v. Stanton, Cro. Eliz. 122, where the
defendant caused a bond to be written, and signed and sealed it, and
then laid it upon the table, and the plaintiff, the defendant not
being present, came and took it, there was held to be no delivery,
but ¢ if the jury had found that the defendant had sealed the bond
and cast it upon the table towards the plaintiff to the intent that
the plaintiff should take it as his deed, who took the bond and went
away, that had been a good delivery ; or that the plaintiff, after the
sealing and casting on the table, had taken it by the commandment
or consent of the defendant.”

And payment of interest by a married woman after her husband’s
death has been held not sufficient delivery by her of a mortgage
made by her and her husband : Drybutter v. Bartholomew (1723),
2 P. Wms. 127; 2 Eq. Ca. Abr. 182, pl. 4.

In Goodright d. Carter v. Straphan (1774),1 Cowp. 201, a married
woman and her husband had by deed demised land of the wife’s by
way of mortgage; such deed was of course ineffectual to bind the
wife, but after her husband’s death she had signed (i.) an account
allowing interest on the mortgage, (ii.) a writing surrendering
possession to the executors of the mortgagee, and (iii.) a direction
to the tenant to attorn tenant to the executors of the mortgagee;
Held, that these facts were a confirmation of the mortgage upon
the ground of their being equivalent to a redelivery of the deed,
which had remained in the hands of the mortgagee. But on this
case Bowen, L.J., said in Powell v. London and Provincial Bank,
[1898] 2 Ch. 555 at p. 563: “I am by no means satisfied that in
that case there was anything more than an estoppel which arose
between the parties ; "’ and the Court of Appeal, in Powell v. London
and Provincial Bank, ubi sup. affirming Wright, J.,[1898] 1 Ch. 610,
held that redelivery of a transfer of shares signed in blank and
given as security for a debt to the transferees and afterwards filled
up by them with their name eould not be presumed, though the
transferees gave notice to the transferor of their intention to
register the transfer, and credited him in account with the dividends

received by them after such registration, and gave him notice of
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such credits, and he authorised them to sell the stock upon certain
conditions. The question of presuming redelivery is also discussed
in Hudson v. Revett (1829), 5 Bing. 368.

A corporation must deliver its deeds at a corporate
meeting or by attorney.

“If delivery” (sc. of a deed by a corporation) *“ be made upon a
different occasion ”’ (i.e., an occasion different from that on which it
is sealed) “ and not at a corporate meeting, it must be done by some
person acting under a power of attorney from the corporation :
Anon. (1675), 1 Vent. 257. It seems to be very old law that (except
under a power of attorney, which of course must be subject to the
same rules as any other deed) the delivery must be made at a duly
constituted meeting of the corporation: Brooke's Abridgment, tit.
Corporations, pl. 72, citing the Year Book, 9 Edw. IV. (1469) p. 89,
a passage which entirely bears out the Abridgment : ”’ per Wills, J.,
Mayor, &c. of Staple v. Bank of England (1887), 21 Q. B. D. 160
at p. 166. But delivery as an escrow at the corporate meeting is
sufficient, and on performance of the condition no further delivery
is necessary.

As a matter of practice, the directors of joint stock and other
trading companies are in the habit of executing deeds, on behalf of
such companies, otherwise than at a meeting of the company (i.e.,
of the shareholders), and their authority for doing so would appear
to be the statutory force given to the articles of association of joint
stock companies by the provisions of the Companies Acts, 1862 to
1900, or the fact that business can only be carried on by their so
doing. *‘Whoever, as & matter of practice, manages the affairs of a
trading corporation, must of necessity be able to use the seal for
those acts which he is authorised to perform:” per Cairns, L.J.,
Re Barned’s Banking Co. (1867), L. R. 8 Ch. 105 at p. 116.

It is not necessary that a deed be physically delivered to the
grantee or other party to the deed : Alford v. Lee (1586), Cro. Eliz.
54 ; Doe d. Garnons v. Knight {1826), 8 D. & R. 848; 5 B. & C.
671; 4 L. J. (0. S.) K. B. 161; nor that it should be physically
delivered to any person or pass out of the maker’s control.

If the delivery is complete and unconditional it is not the less so
because the maker retains the deed in his possession: Xenos v.
Wickham (1862), 13 C. B. N. S. 3881; (1868), 14 C. B. N. S. 485;
(1867), L. R. 2 H. L. 296.

‘ In the ordinary case of a deed executed and left with the party’s
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14 . RETENTION OF DEED BY GRANTOR.

attorney, unless it is delivered to the attorney as an escrow, not to
be delivered until the consideration money is paid or some other
condition is performed, it operates as a perfect deed : " per
Williams, J., Kidner v. Keith (1868), 15 C. B. N. S. 85 at p. 40.

“ Everything was done on the part of the company which was
intended to be done to complete the execution; and from that
moment, although the policy was retained by the company until
sent for by the assured or their broker, it was a binding and com-
plete instrument:” per Mellor, J., Xenos v. Wickham (1868),
14 C. B. N. S. 485 at p. 451. '

‘ The efficacy of a deed depends on its being sealed and delivered
by the maker of it, not on his ceasing to retain possession of it:"
per Lord Cranworth, Xenos v. Wickham (1867), L. R. 2 H. L. 296
at p. 828.

‘“ Was it essential that the deed should be given out of the de-
fendant’s possession in order to its perfect delivery as an operative
instrument? I know of no such necessity in law or good sense : ”
per Pigott, B., Xenos v. Wickham (1867), L. R. 2 H. L. 296 at
p- 809.

Aauthorities to the same effect are Barlow v. Heneage (1702), Prec.
Ch. 211; 2 Eq. Ca. Abr. 283, B. 2; Lady Hudson’s Case (1704),
2 Eq. Ca. Abr. 52, pl. 5; Clavering v. Clavering (1704), Prec. Ch.
285; 2 Vern. 478; 1 Eq. Ca. Abr. 24, pl. 6; affirmed on appeal
in D. P. (1705), 7 Bro. P. C. 410; Sepalino v. Tuwitty (1729), Sel.
Ca. Ch. temp. King, 75; 2 Eq. Ca. Abr. 287 ; Boughton v. Boughton
(1789), 1 Atk. 625; Grugeon v. Gerrard (1840), 4 Y. & C. Exch.
119; Alleyne v. Alleyne (1845), 2 Jo. & Lat. 544; Phillips v.
Edwards (1864), 33 Beav. 440 at pp. 446, 447 ; while Naldred v.
Gilham (1719), 1 P. Wms. 577 ; 2 Eq. Ca. Abr. 52, pl. 7; Cotton
v. King (1726), 2 P. Wms. 858; 2 Eq. Ca. Abr. 53, pl. 10; and
King v. Cotton (1782) 2 P. Wms. 674, are decisions to the contrary.

Concealed The operation of a deed is not suspended by the fact that the
deed. person entitled to the benefit of it is ignorant of its existence.

Where land was limited to A. for life, remainder to his
son in tail, remainder to B., and A. before the birth of any son
surrendered his life estate to B., who was unaware thereof until
after the birth of a son to A., but then accepted the surrender,
leld, the surrender was good: Sir Simon Leech’s Case (1692),
Carth. 250; S. C. sub nom. Thompson v. Leach, 1 Show. 296 ;

- 8 Mod. 296; 2 Vent. 198; 8 Lev. 284; 2 Salk. 618.
Voluntary Voluntary settlement never communicated to the beneficiaries,
settlement.  yotained by the settlor and found after his death among his waste
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papers, upheld against a subsequent voluntary setilement made
public, and against a will: Clavering v. Clavering (1704), 2 Vern.
478, 1 Eq. Ca. Abr. 24, pl. 6 ; on appeal (1705), 7 Bro. P. C., Ed.
Tom. 410 ; Barlow v. Heneage (1702), Prec. Ch. 211 ; 2 Eq. Ca. Abr.
283, B. 2; and Cecil v. Butcher (1821), 2 J. & W. 565.

Mortgagor retained mortgage deed in his own possession and did
not communicate its existence to the mortgagee : it was found after
his death. Held, that it took effect from its execution and was
good against creditors: Exton v. Scott (1888), 6 Sim. 81 ; Fletcher
v. Fletcher (1844), 4 Ha. 67; Re Way's Trusts (1864), 2 De
G.J. & S. 365. -

A., being indebted to a bank, executed a mortgage to them which
was retained by his solicitor till after A.’s bankruptcy, and then
handed over by the solicitor to the bank. Held, that it was good
as against the assignee in bankruptey: Grugeon v. Gerrard (1840),
4 Y. & Col. Ex. 119; Sharp v. Jackson, [1899] A. C. 419; Re
MacCallum, MacCallum v. MacCallum, [1901] 1 Ch. 148.

The doctrine applies to trust estates: Siggers v. Evans (1855),
5 E. & B. 867; Standing v. Bowring (1885), L. R. 81 Ch. D. 282;
Mallott v. Wilson [1908], 2 Ch. 494.

The operation of a deed is not suspended by the absence of
notice to trustees, where such notice is essential for perfecting an
assignment made by the deed: Donaldson v. Donaldson (1854),
Kay, 711; Re Way's Trusts (1864), 2 De G. J. & S. 365.

If an instrument be delivered to take effect on the happening of
a specified event, or upon condition that it is not to be operative until
some condition is performed, then pending the happenmg of the
event or the performance of the condition the instrument is called
an escrow. *‘‘The maker [of a deed] may so deliver it as to sus-
pend or qualify its binding effect. He may declare that it shall
have no effect until a certain time has arrived, or till some condi-
tion has been performed, but when the time has arrived, or the
condition has been performed, the delivery becomes absolute, and
the maker of the deed is absolutely bound by it, whether he has
parted with the possession or not. TUntil the specified time has
arrived, or the condition has been performed, the instrument is
not a deed. It is a mere escrow:’’ per Lord Cranworth, Xenos v.
Wickham (1867), L. R. 2 H. L. 296 at p. 828.

Sheppard draws a distinction between two kinds of escrow:
(i.) where the grantor delivers the deed to A. to deliver to the
grantee on fulfilment of a condition or the happening of an event,
in which case the deed requires a second delivery to make it
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16 DELIVERY TO GRANTEE AS ESCROW.

effective; (ii.) where the grantor delivers the deed to take effect
upon the fulfilment of a condition or the happening of an event,
but without requiring a second delivery, in which case the deed
becomes effective on the fulfilment of the condition or happening
of the event without more : Shep. Touch. 59.

In Shep. Touch. (p. 58) “two cautions ”’ are given, viz., (i.) that
an apt and proper form of words be used : the instrument must be
expressly delivered “as an escrow” and not ““as a deed”; and
(ii.y That it must be delivered to a stranger, and not to the person
who takes the benefit of it. But neither of these propositions is

Noformal  now law. As regards the first proposition: ‘It was not necessary
miiary. that any express words should be used at the time. The conclu-
gion was to be drawn from all the circumstances. It obviated
all question as to the intention of the party if at the time of
the delivery he expressly declared that he delivered it as an
escrow; but that was not essential to make it an escrow:” per
Abbott, C.J., Mwrray v. Earl Stair (1828), 2 B. & C. 82 at p. 88 ;
8 D. & R. 278. “It is quite settled, that it is not neces-
sary, in delivering an instrument as an escrow, to say that it
is delivered as an escrow:’ per Sugden, C., Nash v. Flynn
(1844), 1 Jo. & Lat. 162 at p. 175; 6 Ir. Eq. Rep. 565.
Escrow may And as regards the second proposition, the rule laid down in
;‘l’]‘:gged  the old books means that the delivery must be “of a character
, negativing its being a delivery to the grantee or to the party
who is to have the benefit of the instrument. . . . If upon the
whole of the transaction it be clear that the delivery was not
intended to be a delivery to the grantee at that time, but that it
was to be something different, then you must not give effect to the
delivery as being a complete delivery, that not being the intent of
the persons who executed the instrument:” per Hall, V.-C.,
Watkins v. Nash (1875), L. R. 20 Eq. 262 at p. 266 ; and see Fuirness
v. Meek (1857), 27 L. J. Ex. 84.

In a case where A. B. and W. were trustees of a sum of 9,000..
lying idle in the hands of W., who was also solicitor to the plain-
tiff company which had property to mortgage, and W. prepared a
mortgage by the company to A. B. and himself of the property
for 9,000l. which the company executed and delivered to W., who
never paid the money to the company, it was held that the
deed was not intended to be delivered as an escrow: but “ We
are not prepared to go so far as to say that as Wynne was himself
one of the mortgagees and a party to the deed it could not in point
of law be an escrow in his hands,” and, after referring to authorities,
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“ But the language is very general, and we are not at all
satisfied that the law is so rigid as to compel the Court to decide
that, where there are several grantees and one of them is also the
solicitor of the grantor and of the other grantees and the deed is
delivered to him, evidence is not admissible to show the character
in which and the terms upon which the deed was so delivered. To
exclude such evidence appears to us unreasonable, and we do not
think we are compelled by authority to exclude it:” per Lindley,
M.R., London Freehold and Leasehold Property Co. v. Suffield,
[1897] 2 Ch. 608 at p. 621; 66 L. J. Ch.790; 77 L. T. 445;
46 W. R. 102.

The old rule probably depended on estoppel, for *“ when there is
a delivery, that estops the parties to the deed; that is a technical
reason why a deed cannot be delivered as an escrow to the other
party : ’ per Crompton, J., Pyne v. Campbell (1856), 6 E. &-B. 870
at p. 874; 25 L. J. Q. B. 277; 2 Jur. N. S. 641.

The authorities for the old rule are : Morice v. Leigh (1587), Dyer,
84b; Whyddon’s Case (1595), Cro. Eliz. 520; 8. C. sub nom.Whiddon's
Case, Noy, 6; Perryman’s Case (1598), 5 Rep. 84; Williams v.
Green (1601), Cro. Eliz. 884 ; Moore, 642 ; Blunden v. Wood (1605),
Cro. Jac. 85; T'horoughgood’s Case (1612), 9 Rep. 186D at 187a;
Holford v. Parker (1619), Hob. 246 ; Port v. Midleton (1650), Styl.
251 ; Bushel v. Pasmore (1708), 6 Mod. 217 ; Co. Litt. 86a; Vin.
Abr. Fait, O. p. 28, where are cited other cases; and Bl. Com.
Bk. II. c. 20 (2nd ed., p. 307) (followed verbatim and without com-
ment in Stephen’s Com. Bk. II. pt. 1, c. 16, p. 492 (8th ed.)).
But Wilcock v. Hewson (1596), Moore 696 ; Hawksland v. Gatchel
(1600), Cro. Eliz. 835; and Joknson v. Herne (1602), Noy, 49, are
in accordance with the modern law.

Whether the document was delivered as an escrow or as a deed
is a question of what the parties intended, and that intention may
appear either from their statements or the circumstances. ‘ You
are to look at all the Iacts attending the execution, to all that took
place at the time, and to the result of the transaction, and therefore,
though it is in form an absolute delivery, if it can reasonably be
inferred that it was delivered not to take effect as a deed till a
certain condition was preformed, it will nevertheless operate as an
escrow : ”’ per Parke, B., Bowker v. Burdekin (1848), 11 M. & W,
128 at p. 147 ; and see Johnrson v. Baker (1821), 4 B. & Ald. 440;
Murray v. Earl of Stair (1828), 2 B. & C. 82; 8 D. & R. 278;
Grugeon v. Gerrard (1840), 4 Y. & C. Exch. 119; Gudgen v. Besset
(1856), 6 E. & B. 986; 26 L. J. Q. B. 86; 8 Jur. N. 8. 212;
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Millership v. Brookes (1860), 5 H. & N. 797; 29 L. J. Exch. 869 ;
Kidner v. Keith (1863), 15 C. B. N. S. 85 at p. 48.

Thus the delivery, of a transfer of mortgage was held to be an
escrow, until the mortgage money had been paid: Griffin v. Clowes
(1854), 20 Beav. 61; and of a conveyance, until the purchase
money had been paid: Phillips v. Edwards (1864), 33 Beav. 440
at pp. 446, 447; Walker v. Ware Ry. Co. (1865), 35 Beav. 52
at p. 68.

The circumstances relied upon to show delivery as an escrow
must be prior to or contemporaneous with, not subsequent to,
the delivery: Doe d. Lloyd v. Bennett (1837), 8 Car. & P. 124.

Evidence is of course admissible as to what were the circum-
stances attending the delivery: per Jervis, C.J., Daris v. Jones
(1856), 17 C. B. 625 at p. 684 ; Wallis v. Littell (1861), 11 C. B.N.8.
869 ; and the question is in general one of fact for the jury: per
Channel, B., Furness v. Meek (1857), 27 L. J. Ex. 84 at p. 87; but
if the evidence is in writing, as where the deed is sent enclosed in
a letter, the construction of the writing is for the Judge: Furnessv.
Meel:, ubt sup.

The possession by the grantee of a deed, delivered to a third
person as an escrow until the performance of a condition, is primad
facie evidence of the performance of that condition: Hare v. Horton
(1888), 5 B. & Ad. 715; 2 N. & M. 428; 8 L. J. K. B. 41.

It appears to be doubtful whether an escrow can be delivered in

! terms not to take effect till after the grantor’s death : per Coleridge, J.,

in Doe d. Lloyd v. Bennett (1887), 8 Car. & P. 124; but quacre
whether this can be relied on.

After the happening of the event or the performance of the con-
dition upon which the delivery was to be made, the escrow operates
as a deed without,any further delivery, even' fhough the grantor
or grantee or both{b_e dead or have ceased to be sui juris: Perry-
man's Case (1598), 5 Rep. 84 a; Graham v. Graham (1791), 1 Ves.
Jr. 272 at p. 274; Coare v. Giblett (1808), 4 East, 85, at p. 94 ;
Copeland v. Stephens (1818), 1 B. & Ald. 598 at p. 606; Frosett v.
Walshe (1617), Sir J. Bridgman, 49 at p. 51 (where the grantor, being
a feme sole when the deed was delivered as an escrow, married
before the condition was performed): but an authority to a solicitor
to receive the purchase money, implied by his holding the deed, is
determined by the death of the grantor: Newton v. Metropolitan
Railway (1861), 10 W. R. 102.

The grantor, moreover, must have had capacity to execute the
deed when it was delivered as an escrow ; it is not enough that he
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has that capacity when the condition is performed : Shep. Touch.
59; Butler and Baker’s Case (1590), 8 Rep. 25 a, at p. 85 b; though
probably no estate passes till the performance of the condition.
See Preston, Shep. Touch. 59, and 3 Prest. Abst. 65, but see Hooper
v. Ramsbottom (1815), 6 Taunt. 12; 1 Marsh. 414; 4 Camp. 121; 4
Cru. Dig. 80.

Equity will, of course, relieve against a deed delivered on the
faith of others executing it, even if the delivery be complete, and
not upon condition if the others fail to execute it. * It is well
settled that if two persons execute a deed on the faith that a third
party will do so, and that is known to the other parties to the deed,
the deed does not bind in equity if the third refuses to execute, and
consequently on that ground the deed could not have bound the
two:"" per Jessel, M.R., in Luke v. South Kensington Hotel Co.
(1879), 11 Ch. D. 121 at p. 125. But such an equity ‘‘must be
alleged and proved " : per James, L.J., in Ex parte Harding (1879),
12 Ch. D. 557, at p. 564. Authorities for the proposition are:
Underhill v. Horwood (1804), 10 Ves. 209, at p. 225 ; Carew’s Case
(1855), 7 D. M. & G. 48 at p. 52; Evans v. Bremridge (1855),
2K.&J.174; (1856) 8 D. M. & G. 100 ; Cumberlege v. Lawson (1857),
1 C.B.N.S. 709; 26 L. J. C. P. 120; 5 W. R. 237; and Bond v.

Il'alford (1886), 82 Ch. D. 288; but in the last case the doctrine’

above-mentioned was not referred to, and the decision was based
upon principles appropriate to cases where marriage settlements are
set aside after execution when the intended marriage is abandoned.

The question generally arises in cases of suretyship, and the
equity ‘‘is founded on the eensible principle that a surety is
entitled to have the original contract intended by him and all
parties carried out:' per Field, J., Beckett v. Addyman (1882),
9 Q. B. D. 788, at p.789; WWard v. National Bank of New Zecaland
(1888), 8 Ap. Ca. 755 ; but where A. executed a bond as the joint
and several bond of A. and B., having no authority from B., the
bond was held the good several bond of A.: Elliot v. Davis (1800),
2 Bos. & P. 838.

Upon the delivery of a deed the estate thereby granted vests
and remains in the grantee unless and until he disclaims: 4 Cru.
Dig. 404 ; Shep. Touch. 284, 285 ; Butler and Baker's Case (1590),
8 Rep. 25a, at p.26 b ; Swaine v. Holman (1616), Hob. 208 ; Smythv.
Wheeler (1671), 2 Keb. 772; Sir Simon Lecch’s Case (1690), Carth.
250; overruling 8. C. sub nom. Thompson v. Leach, 2 Vent. 198 ;
8 Mod. 296 ; 1 Show. K. B. 296 ; 8 Lev. 284 ; 2 Salk. 618; Crewe v.

Dicken (1798), 4 Ves. 96; Siggers v. Evans (1855), 5 E. & B. 867 ;
2—2
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Mallott v. Wilson, [1903] 2 Ch. 494; as the law presumes his
assent: 4 Cru. Dig. 9; unless, of course, at the time of delivery he
repudiates the delivery and disclaims: per Willes, J., Xenos v.
Wickham (1862), 18 C. B. N. S. 881 at p. 891. It has been
doubted whether the doctrine of presumed assent applies to mer-
cantile documents: see per Pollock, C.B., Xenos v. IWickham (1868),
14 C. B. N. S. 485 at p.474; and per Willes, J., S. C. (1867), L. R.
2 H. L. 297 at p. 815; though Lord Cranworth, Ibid., at p. 824,
said he knew of nothing intermediate between a deed and an
escrow.

Disclaimer avoids the deed ab initio: Shep. Touch. by Preston,
p- 285: but it is said that a releasee to uses cannot dis-
sent, so as to defeat the wuses: Cru. Dig. 4, tit. Deed,
c. 12, ss. 47, 48, p. 181; citing Gorton’s Case, Gilb. Uses,
224, 505 (8rd ed.), and 2 Roll. Abr. 787; but under a modern
disentailing deed, where the grant was to the trustees and
their heirs, to the use of the trustees and their heirs upon trust for
the beneficial owner, it was held that the trustees, being in by the
common law, had an estate which they could disclaim : Peacock v.
Eastland (1870), L. R. 10 Eq. 17.

And if the estate is once accepted, it cannot afterwards be dis-
claimed, and the execution of an indenture by the granteg is evidence
of acceptance: 4 Cru. Dig. 404 ; Shep. Touch. 70; Preston in Shep.
Touch. 285; Edmunds v. Edmunds, [1904] P. 862 at p. 874: the
reasons given by the learned Judge for the decision may perhaps
be criticised, but the decision that the property passed on the
execution of the deed is clearly right.

A disclaimer must be an actual disclaimer of all interest; a
release cannot be construed as a disclaimer, as it imports an
acceptance of the estate thereby released : Crewe v. Dicken (1798),
4 Ves. 97 ; Nicolson v. Wordsworth (1818), 2 Swanst. 865; Doe
d. Wyatt v. Stagg (1889), 5 Bing. N. C. 564.

“It is impossible in law to execute a deed in part only:” per
Curiam (Lord Campbell, C.J., and Coleridge, Erle and Crompton,
JJ.), Wilkinson v. Anglo-Californian Gold Mining Co. (1852), 18 Q. B.
728 at p. 781; 21 L. J. Q. B. 827 ; in which case an averment of
execution of a deed except as to a certain clause was held not to be
a sufficient allegation of execution : but in a later case it was held
that a note, confining the execution by a creditor of a creditor’s
deed to certain specified debts, could not be treated as a non-execu-
tion, but that the executing parties were bound, they having accepted
benefits under the deed; Sir R. Collier, in giving the judgment



ATTESTATION OF DEEDS.

of the Privy Council, saying: ‘It is not every attempt by a form
of execution to restrain the full operation of a deed which can be
treated as a non-execution of it:” Exchange Bank of Yarmouth v.
DBlethen (1885), 10 A. C. 298 at p. 299.

Attestation of the signature, sealing or delivery of the deed is not
necessary to make a deed as such valid: Co. Litt. 6a, Ta, 7b;
Bl. Com. Bk. IL. ¢. 20 (2nd ed., p. 807) ; Goddard's Case (1588),
2 Rep. 4 b at p. 5 a; Garrett v. Lister (1662), 1 Lev. 25; but of
course in practice it should never be omitted, and in the case of
many instruments attestation is required by law.

Attestation means *‘that one or more persons are present at the
time of the execution for that purpose” (i.c., for the purpose of
attesting the execution), ““ and that as evidence thereof they sign the
attestation clause, stating such execution: " per Lord Romilly, M.R.,
Wickham v. Marquis of Bath (1865), L. R. 1 Eq. 17 at p. 24. The
witness must sign as witness und for the purpose of attesting the
execution : Freshfield v. Reed (1842), 9 M. & W. 404 ; and conse-
quently a party to the deed cannot be a witness: Coles v. Trecothick
(1804), 9 Ves. 234 at p. 251; Freshfield v. Reed (1842), 9 M. & W.
404 ; Wickham v. Marquis of Bath (1865), L. R. 1 Eq. 17; Seal v.
Claridge (1881), 7 Q. B. D. 516.

Directors in whose presence the seal of a corporation is affixed,
where the regulations of the corporation require the seal to be affixed
in their presence, are not witnesses ; they attest the sealing as part
of the operation of sealing and not as witnesses. It therefore
frequently happens that the deed of a company is not attested
within the meaning of the word as ordinarily used, i.e., signed by
independent persons for the purpose of recording the fact that the
deed was duly executed in their presence: Shears v. Jacob (1866),
L. R.1C. P. 518: Deffell v. White (1866), L. R. 2 C. P. 144.

The importance of an attestation clause is increased by the practice
laid down in many cases that when the clause is in the usual form
and the signature proved, the jury will be advised to presume seal-
ing and delivery. See Taylor on Evidence (9th ed. s. 149),
where many cases are cited ; Sug. Pow. (8th ed. p. 282) ; Xenos
v. Wickham (1867), L. R. 2 H. L. 296, per Lord Chelmsford, L.C.,
at p. 820; Re Sandilands (1871), L. R. 6 C. P. 411; Evans v.
Grey (1882), 9 L. R. Ir. 539.

The committees of a lunatic who executed a deed for him, put to
such deed two seals, and signed their own names. Ilecld, a sufficient
execution : Laurie v. Lees (1880), 14 Ch. D.249; (1881), 7 Ap. Ca.
19 ; though the proper form in such case is for the committee
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to sign the name of the lunatic, adding Dby se-and-so, his
committee.”

“ It has been settled, and it is not for us to question the propriety
of that decision, that where an attorney describes himself as an
attorney, and professes to grant as an attorney and executes as an
attorney, but does not execute in the name of and on behalf of his
principal, that is a bad execution : ” per James, L.J., Laurie v. Lecs
(1880), 14 Ch. D. 249 at p. 256.

Where a son, being heir-at-law and one of the executors and
devisees in trust of his father’s will, and having the same name as
his father, executed mortgages of freeholds and leaseholds, per-
sonating his father and suppressing his father’s death and will, it
was held that nothing passed by the mortgages as the deeds were
forgeries : In 1re Cooper, Cooper v. Vesey (1882), 20 Ch. D. 611.

Though execution of a deed is necessary to bind the grantor, yet
a party who takes the benefit of a deed is bound by it though he
does not execute it : Littleton, s. 874 ; Co. Litt. 280 b, 281 a ; Com.
Dig, tit. Fait, A 2; Y. B.8 Edw.IV. (1468) 8 b; Brett v. Cumber-
land (1619), 2 Roll. Rep. 68 ; Rexr v. Houghton-le-Spring (1819),
2 B. & Ald. 875; Webb v. Spicer (1849), 18 Q. B. 886.

Any formality, such as enrolment, requisite by statute or at law to
make a deed complete, may be completed at any time after the
execution of the deed, even after the death of the grantor:
Co. 2 Inst. 674, p. 10 ; Hall v. Winckfeild (1617), Hob. 195 ; Perry v.
Bowes (1682), 1 Vent. 860; T. Jones, 196 ; provided, of course, that
such formality is completed within the time limited by the statute
or the law : but formalities required, under the terms of an instru-
ment creating a power, for the execution thereof, must be completed
during the life of the person executing the power: Digges’ Case
(1600), 1 Rep. 178 a; Hawkins v. Kemp (1808), 8 East, 410;
Wright v. Wakeford (1812), 4 Tauni. 218; Doe d. Mansfield v.
Peach (1814), 2 M. & 8. 576 ; but many such formalities are now
rendered unnecessary by the Law of Property Act, 1859 (22 & 23
Vict. c. 85), 8. 12.

The distinction between indentures and deeds poll, which is not
(as is commonly supposed) the same as the distinction between
deeds inter partes and deeds not inter partes, is not now of any
importance, and in fact it appears now to be the practice not
to indent modern deeds, and by 8 & 9 Vict. (1845) c. 106, s. 5,
indenting a deed is rendered unnecessary. ‘‘All deeds are either
indented or poll. The deed indented (which is that which is called
an indenture), is when the paper or parchment is cut and indented.
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. . . And it is defined to be a writing containing a conveyance,
bargain, contract, covenants or matter of agreement between two
or more [persons ;] and is indented in the top or side answerable
[in ancient times though not in modern practice] to another that
likewise doth comprehend the selfsame matter. And this [instru-
ment] is so called because it is so indented ; for albeit it be called
an indenture, and begin in these words, kaec indentura, &c., yet it
it be not actually indented, it is no indenture. .And on the other
side, if it be not so called, or these words be omitted, yet if it be
indented, it is an indenture : "’ Shep. Touch. 50.

“The deed poll is that which is plain, without any indenting
when the parchment or paper is polled or cut even [or is not
intentionally an indenture, though it may not be polled or cut
even]:” Shep. Touch. 50.

““ These deeds [poll] also are sometimes in the first person as
noveritis, &c., me, A. B., &c., dedi et concessi, (c. [vead dedisse, Lc.].
And albeit it be an indenture so made, yet it is good enough:”
Shep. Touch. 51; Anon. (1572), 8 Leon. 16. ‘‘ And sometimes
they are made in the third person, as haec indentura testatur, dc.,
quod idem A. B., dc., dedit et concessit, «c. : "’ Shep. Touch. 51.

“ The deed poll is usually made in the first person ; but if it be
made in the third person it is good enough:” Shep. Touch. 51.

There does, however, appear to be a distinction which is still of
importance between deeds made inter partes and deeds not so made,
for it is a rule of law that no person can sue on a covenant made
with him in a deed made inter partes, unless he. be a party to such
deed, and this is the case even if he execute the deed.

In the case of Scudamore v. Vandenstene (1579), cited in 2 Co.
Inst. 673, where one Pitman, not being named among the parties
to an indenture, signed, sealed, and delivered the same: the
defendant pleaded the release of Pitman; the plaintiff demurred.
Held, Pitman’s release no bar, for he was not a party to the inden-
ture. ‘‘And the diversity was taken and agreed betweene an
indenture reciprocall betweene parties on the one side and parties
on the other side as this was ; for there no bond, covenant or grant
can be made to or with any that is not party to the deed. But
where the deed indented is not reciprocall, but is without a ¢ between
&e.,’ as, omnibus Christi fidelibus, £'c., there a bond, covenant or grant
may be made to divers severall persons.”

To the same effect are Bland v. Inman (1681), 2 Roll. Ab. 450;
Offly v. Warde (1668), 1 Lev. 235; and Gilby v. Copley (1683),
8 Lev. 138. The same doctrine was discussed in Lowther v. Kelly
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(1728), 8 Mod. 115, and was laid down in the more modern cases
of Storer v. Gordon (1814),8 M. & S. 808; Metcalfe v. Rycroft
(1817), 6 M. & S. 75; Berkeley v. Hardy (1826), 5 B. & C. 855;
Lord Southampton v. Brown (1827), 6 B. & C. 718; Gardner v.
Lachlan (1836), 8 Sim. 123 at p. 126; Ex parte Cockburn (1864),
83 L. J. Bk. 17 at p. 20; Chesterfield Colliery Co. v. Hawkins
(1865) 3 H. & C. 677.

The statement of Lord Coke in the quotation from Scudamore v.
Vandenstene, ubi sup., that no grant can be made to a person
not a party to the deed was never true except of grants of imme-
diate estates or interests, and as to such estates and to covenants
respecting tenements or hereditaments the law was altered by
sect. 5 of the Act to amend the Law of Real Property 8 & 9
Viet. (1845) c¢. 106), which enacts, ‘ that under an indenture
executed after the first day of October, 1845, an immediate estate
or interest in any tenements or hereditaments, and the benefit of a
condition or covenant respecting any tenements or hereditaments,
may be taken although the taker thereof be not named a party to
the same indenture.”

The rule never applied except to deeds inter partes; a deed poll
could always be sued on by any person with whom the covenant
was made, and an indenture not inter partes is for this purpose a
deed poll: Clement v. Henley (1648), 2 Roll. Ab. 22, Fait, F. 2;
Cooker v. Child (1678), 2 Lev. 74; S. C. sub nom. Coker v. Child,
8 Keb. 115; Lucke v. Lucke (1685), Lutw. 110, fo. 802 ; Sunderland
Marine Insurance Co. v. Kearney (1851), 16 Q. B. 925.

¢ All the parts of a deed indented in judgment of law do make up
but one deed, and every part is of as great force as all the parts
together, and they are esteemed the mutual deeds of either party,
and either party may be bound by either part of the same. And
the words of the indenture are the words of either party:” Shep.
Touch. §2; Y. B. 38 H. 6 (1459), 25.

‘ Although both parts of the indenture are but as one deed yet
the part of the grantor is the principal and the other is not but a
counterpart, . . . and if there be any difference between the parts,
the counterpart shall be made to agree with the principal, and
the error shall be deemed the misprision of the clerk:” Shep.
Touch. 53.

But the counterpart may be looked at for the purpose of correct-
ing a manifest clerical error in the original ; e.g., where by a lease,
executed by the lessor only, the property was demised for ninety-
four and a quarter years, *“ yielding and paying therefor during the
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said term of ninety-one and a quarter years” a yearly rent, and

the counterpart, executed by the lessee only, had ninety-one in the
habendum as well as the reddendum, it was held, that there being

o manifest clerical error in the lease, the counterpart might be

looked at for the purpose of ascertaining what the mistake was:
Burchell v. Clark (1876), 2 C. P, D. 88.

So, in Ireland, a memorial, executed by the grantee only, was Memorial.

admitted in evidence to show that interlineations in the original

deed, which was produced, were made before execution of the deed :

DBrown v. Armstrong (1878), Ir. R. 7 C. L. 180.
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CHAPTER 11I.

ALTERATIONS.
—_——

Presumption that alterations made before execution : Material altera-
tions made by a party : Alterations to carry intention into effect :
T'ransfers in blank : Material alterations made by a stranger :
Material alterations defined : Immaterial alterations : Fraudulent
alterations : Cancellation by accident or mistake: Intentional
cancellation of seal.

WHEN a deed is produced for construction it may contain
alterations or interlineations, and it is necessary to consider the
rules relating to those matters; the first is—

Alterations and interlineations in a deed are pre-
sumed, in the absence of evidence to the contrary, to
have been made prior to execution.

“Of ancient time if the deed appeared to be rased or interlined
in places materiall, the Judges adjudged upon their view the deed
to be voyd. But of latter time, the Judges have left that to the
jurors to try whether the rasing or interlining were before the
deliverie : ’ Co. Litt. 225 b, citing Dr. Leyfield’'s Case (1610), 10
Rep. 88 a at p. 92 b.

In the note on this passage in Butler and Hargrave’s edition, it is
said: “’Tis to be presumed that an interlining, if the contrary is
not proved, was made at the time of making the deed:” citing
Trowel v. Castle (1661), 1 Keb. 21.

““There is no proof when these words were interlined, or that
they were inserted by the direction of the settlor; therefore I must
look upon them as if they had been originally incorporated in the
body of the deed:” per Reynolds, C.B., Fitzgerald v. Fauconberge
(1780), Fitzgibbons, Rep. 207 at p. 214.

In Doe d. T'atum v. Catomore (1851), 16 Q. B. 745 at p. 746,
Lord Campbell, C.J., after citing the passage from Coke and Butler
and Hargrave's note above quoted, says: ‘This doctrine seems
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to us to rest upon principle. A deed cannot be altered, after it is
executed, without fraud or wrong; and the presumption is against
fraud or wrong.”

“In the case of deeds, the authorities seem to show that, when
there are interlineations, the presumption is that they were made
before execution. And this is consistent with good sense ; for every
deed expresses the mind of the parties at the time of its execution ;
and so, to alter it afterwards, would be.fraudulent, and in many
cases highly criminal:” per Lord Cranworth, V.-C., Simmons v.
Rudall (1851), 1 Sim. N. S. 115 at p. 136 ; and, to the same effect,
per Wood, V.-C., Williams v. Ashton (1860), 1 J. & H. 115 at
p. 118.

Clauses written below the testimonium of a deed, but previously
to the sealing thereof, will be accepted in law to be parcel of the
deed, just as much as clauses written above the testimonium: A4 non.
(1584), Moore, 3, pl. 5; Benloe & Dal. 12, pl. 12; Bendl. 1, pl. 2.
The contrary is stated in Brooke’s Abridgment, 327, pl. 72, citing
Y. B. 1 M. (1554) 1; but this is clearly not law. Thus a memo-
randum following the testimonium in a deed of covenant was taken
as part of the deed: Thompson v. Butcher (1625), 8 Buls. 800 at
p- 802; 8. C. sub nom. Tomson v. Butcher, Bendl. 154 ; Lyburn v.
Warrington (1816), 1 Starkie, 162, where the indorsement was made
after signing, but before sealing and delivery : Iales v. Conn (1830),
4 Sim. 65, where an agreement was indorsed on a settlement before
its execution. A memorandum indorsed on a bond was taken as part
of the bond : Broke v. Smith (1608), Moore, 679 ; Burgh v. Preston

(1800), 8 T. R. 483 ; Keele v. Wheeler (1844), 7 Man. & Gr. 665;.

8 Scott, N. R. 828 ; and a memorandum indorsed on a lease as part
of the lease: Flint v. Brandon (1804), 1 Bos. & P. N. R. 78.

It is worth observing that if a deed of a common nature be in
print with additions or alterations in writing, the written words
are entitled, *if there should be any reasonable doubt upon the
sense and meaning of the whole, to have a greater effect attributed
to them than to the printed words, inasmuch as the written words
are the immediate language and terms selected by the parties
themselves for the expression of their meaning, while the printed
words are a general formula, adapted equally to their case and
that of all other contracting parties upon similar occasions and
subjects : ’ per Lord Ellenborough, C.J., IZobertson v. French (1808),
4 East, 130 at p. 136.
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ALTERATIONS AFTER EXECUTION.

are deliberative; where in ink they are final and absolute: "
Wms. Exec. Pt. I. Bk. II. e. 2, s. 5. There does not appear to
be any authority as to the effect of pencil alterations in deeds, but
they would probably be disregarded, whether made before or after
execution.

With regard to material alterations made after execution the rule,
particularly in the older cases, has been often stated as follows:
‘“ A material alteration in a deed made after execution renders it
void.” Thus: ‘ When any deed is altered in a point maserial, by
the plaintiff himself or by any stranger without the privity of the
obligee, be it by interlineation, addition, rasing, or by drawing of
a pen through a line, or through the midst of any material word,
the deed thereby becomes void : " Pigot’s Case (1614), 11 Rep.
26 b; S.C.sub nom. Winchcombe v. Pigot, 2 Buls. 246 ; sub nom.
Winscombe v. Piggott, 1 Roll. Rep. 89 ; sub nom. Anon., Moore, 835.

““1f a deed that is well and sufficiently made in its creation, shall
be afterwards altered . . . in any material place . . . be the same
either by the party himself that hath the property of the deed, or
any other whomsoever, except it be by him that is bound by the
deed, [or by his order or consent, for he shall not take advantage of
his own wrong,] and be the same with or without the consent of
him to whom it is made or doth belong; in this case, and by either
of these means, the deed is become void. . . . But if the altera-
tion be made by the party himself that is bound by the deed in
any material or immaterial part thereof, or if a stranger without
the privity or consent of the owner of the deed shall make any
such alteration in any part of a deed not material, . . . hereby
the deed is not hurt, but it remaineth good notwithstanding: "
Shep. Touch. 68, 69.

““That the alteration in this instrument (a bill of exchange)
would have avoided it, if it had been a deed, no person can doubt.
And why, in point of policy, would it have had that effect in a
deed? Because no man shall be permitted to take the chance of
committing a fraud, without running any risk of losing by the
event, when it is detected : '’ per Lord Kenyon, C.J., in Master v.
Miller (1798), 4 T. R. 820 at p. 829; 2 H. BlL. 140; 1 Sm. L. C.
(11th ed.), p. 767.

“The strictness of the rule on this subject, as laid down in
Pigot’s Case, can only be explained on the principle that a party
who has the custody of an instrument made for his benefit is bound
to preserve it in its original state. It is highly important for
preserving the purity of legal instruments that this principle should
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be borne in mind, and the rule adhered to. The party who may
suffer has no right to complain, since there cannot be any alteration,
except through fraud or laches on his part:” per Lord Denman,
C.J., Daridson v. Cooper (1844), 13 M. & W. 848 at p. 852, on app.
from 11 M. & W. 778; 138 L. J. Exch. 276.

But the rule as thus stated is far too wide. It is probable that
the reason why the rule was so stated was that, when an altered
deed was declared upon by a plaintiff, the proper plea for a party
to the deed, who defended the action on the ground of the deed
having been altered, was non est factum.

No case can be found in which a deed, or clause of a deed, which
produces its full effect at the instant of execution, such as a con-
veyance of land, has been prevented from taking effect because the
deed was altered after execution.

“Where a thing lies in livery, a deed formerly sealed may be
given in evidence relating to it, though the seal be afterwards torn
off; for the interest passed by the act of livery that invests the
party with the possession, and the possession that was once trans-
ferred by the deed doth not return back again, though the deed was
cancelled ; . . . so, if the conveyance was made by lease and re-
lease, the uses were once executed by the statute, and they do not
return back again by cancelling of the deed :” Gilbert on Evid.
(6th ed.), p. 95.

Assignment by commissioners of bankrupts to plaintiffs and 8.
Afterwards the assignment was cancelled, and another was made
to the plaintiffs only. Held, that the cancelling of the first assign-
ment did not alter the property, which remained in all three:
Nelthorpe and Farrington v. Dorrington (1672), 2 Lev. 118.

Decreed that, though a trust deed was cancelled, yet it should
not divest the estate of the trustees therein named : Leech v. Leech
(1675), 2 Rep. Ch. 100.

In Woodiward v. Aston (1676), 1 Vent. 296, the Court said that a
rent or other grant was not lost by the destruction of the deed, as
a bond or chose in action was. The reporter adds, *“ Quaere, it the
party himself cancel it,” but the answer is, it would make no difference.

A. made an additional jointure to his wife by voluntary convey-
ance, which he kept in his own power, and he afterwards cancelled
the deed. The wife after his death found the deed, and recovered
by virtue of it: Lady Hudson’s Case, cited by Wright, L.K.,
Clavering v. Clavering (1704),2 Vern. 478 at p. 476; Prec. Ch. 2385 ;
2 Eq. Ca. Abr. 52, pl. 5.

“1 hold clearly that the cancelling a deed will not divest property
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which has once vested by transmutation of possession ; and I would
go farther, and say that the law is the same with respect to things
that lie in grant:” per Eyre, C.J., Bolton v. Bishop of Carlisle
(1798), 2 Hy. Bl. 259 at p. 268.

““The cancelling of a deed does not revest the property con-
veyed:” per Holroyd, J., Doe d. Lewis v. Bingham (1821), 4
B. & Ald. 672 at p. 677.

In the important case of Davidson v. Cooper (1848), 11 M. & W.
778, at p. 800, Lord Abinger, C.B., in delivering the judgment of
the Court, says: ‘ The moment after their execution, the deeds”
[sc. of conveyance] “ become valueless, so far as they relate to the
passing of the estate, except as affording evidence of the fact that
they were executed. If the effect of the execution of such deeds
was to create a title to the land in question, that title cannot be
affected by the subsequent alteration of the deeds; and the prin-
ciples laid down in Pigot’s Case ( (1614), 11 Rep. 26 b), would not be
applicable. But if the party is not proceeding by ejectment to
recover the land conveyed, but is suing the grantor under his
covenants for title, or other covenants contained in the release,
there the alteration of the deed in any material point, after its
execution, whether made by the party or by a stranger, would
certainly defeat the right of the party suing to recover;” but see
a8 to alterations by a stranger, infra.

An assignment by A. of all his personal property and effects to
trustees for the benefit of creditors, was held to have passed the
property to the trustees, though the deed purported to have as
parties the scheduled creditors of A., and the schedule was added
after the execution by A.: West v. Steward (1845), 14 M. & W. 47 ;
distinguishing Wecks v. Maillardet (1811), 14 East, 568.

“There is no ground for saying that, if a deed be altered in a
material part, it is rendered void from the beginning. It ceases to
have any new operation, and no action can be brought in respect
of any pending obligation which would have arisen from it had it
remained entire ; but it may still be given in evidence to prove
a right or title created by its having been executed, or to prove
any collateral fact:’’ per Lord Campbell, C.J., Agricultural Cattle
Insurance Co. v. Fitzgerald (1851), 16 Q. B. 432 at p. 440; and
see per Lord Abinger, C.B., Hutchins v. Scott (1887), 2 M. & W.
809 at pp. 815, 816 ; Enthoven v. Hoyle (1858), 18 C. B. 878.

A mortgage in which the christian names of one of the mort-
gagees was altered was held not to have been avoided : Re Houwgate
and Osborn’s Contract, [1902] 1 Ch. 451.
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The mere cancelling of a lease does not, since the Statute of
Frauds, operate as a surrender so as to destroy the estate vested in
the lessee : Magennis v. MacCullogh (1714-25), Gilb. Eq. Rep. 285 ;
Roe d. Berkeley v. Abp. of York (1805), 6 East, 86 : Doe d.
Courtail v. Thomas (1829), 9 B. & C. 288 ; nor to defeat the
right of the lessor to recover rent in an action on the demise; for
the rent being incident to the reversion, such an action lay for the
reversioner at common law, and is founded, not on the deed, but
on the fact of the demise of which the deed is evidence: Lord Ward
v. Lumley (1860), 5 H. & N. 87. See also, as to the old doctrine,
Anon. (1562), Moore, p. 85, pl. 116 ; Miller v. Mainwaring (1634),
Cro. Car. 897; W. Jones, 854.

An altered deed may be given in evidence, even by the person who
altered if, to prove any effect produced by it at the instant of execu-
tion or any right which existed aliunde, and of which it is evidence.

Where a settlement was gained under an indenture of apprentice-
ship, and afterwards the deed was materially altered, it was
admitted as evidence to show a settlement gained prior to the
alteration : Littleham v. St. Leonards, cited Co. Rep. by Fraser,
vol. 6, p. 48, note B. (note to Pigot's Case, 11 Rep. 26 b. at 27 a).

A lease of which the term was altered was allowed to be given in
evidence to show the terms and conditions on which a tenant who
was in occupation under a parol agreement upon the terms of the
lease was holding : Earl of Falmouth v. Roberts (1842), 9 M. & W.
469; Agricultural Cattle Insurance Co. v. Fitzgerald (1851), 16 Q. B.
432 at p. 440.

Action by a builder on a quantum meruit for extras ; the defendant
was allowed to give in evidence a contract which had been altered
by his architect to show that the architect’s certificate was a condi-
tion precedent to any right of action: Pattinson v. Luckley (1875),
L. R. 10 Ezch. 330.

The true rule to be adduced from the cases is—

If a material alteration by rasure, interlineation or
otherwise, be made, after execution, in a deed by, or with
the consent of, any party thereto, he cannot as plain-
tiff enforce any obligation contained in it against any
party who did not consent to such altcration.

This rule also applies to instruments not under seal: Master v.

Miller (1791), 4 T. R. 820; (1798) 5 T. R. 867; 2 Hy. Bl 140;
1 Smith’s L. C. (11th ed.), p. 767.
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PERSON ALTERING DEED CANNOT SUE ON IT.

The condition of a bond which is erased is not good : Bro. Ab.

Y Faits, pl. 7; see pl. 9 and 11. Where a man was bound in a single

obligation, and the obligee added a condition ; semble, that the
obligee could not enforce the obligation, though the alteration
was to the advantage of the obligor: (1512), Keilw. 162, pl. 2;
164, pl. 7.

Policy of insurance altered by the assured without the consent of
the underwriters, as to the time of sailing : Fairlie v. Christic (1817),
7 Taunt. 416 ; as to places to be called at : Forshaw v. Chabert (1821),
8 Brod. & B. 158; Held, in each case, that the assured could not
recover on the policy. Policy of insurance on a ship executed in
printed form, without any specific subject of insurance, and the
subject-matter afterwards added in writing ; Held, that the assured
could not recover against underwriters who had not signed the
addition : Langhorn v. Cologan (1812), 4 Taunt. 880; see also
Sanderson v. McCullom (1819), 4 J. B. Moore, 5; S. C. sub nom. -
Sanderson v. Symonds, 1 Brod. & B. 426 ; where the addition was
held immaterial ; and see, as to alterations in policies, 80 & 81 Vict.
(1867) c. 28, s. 10.

Alteration made in a charter-party by the broker, who acted for
plaintiff, by adding after the words *‘ to sail on or after the 15th day
of March next,” the words ¢ wind and weather permitting.” Held,
that the plaintiff could not enforce the charter-party : Croockewit v.
Fletcher (1857), 1 H. & N. 898; 26 L. J. Exch. 158.

M. covenants to deliver to W. by a certain day *‘ the whole of his
mechanical pieces as per schedule annexed;” the schedule was
annexed by the agent to both parties after the execution of the deed.
Held, on an action for non-delivery of the articles, that the schedule
was a material part of the deed, which was not intelligible without
it, and accordingly the defendant succeeded on a plea of non est
Sactum : Weeks v. Maillardet (1811), 14 East, 568.

A deed, registered under sect. 192 of the Bankruptey Act, 1861, was
expressed to be made between the debtor, a surety, and scheduled
creditors; at the time of execution no schedule was affixed, but one
was afterwards added by the debtor. Held, that he could not
afterwards set up the deed: Sellin v. Price (1867), L. R. 2
Ex. 189.

Action on a bill of exchange accepted by the defendant ; defen-
dant pleaded a release by deed : it appeared that when the plaintiff
executed the deed, which was a creditors’ deed, there was a blank
opposite his name in the schedule of debts, which was afterwards
incorrectly filled up by the defendant : the plaintiff replied non est
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factum and succeeded: Fazakerly v. M‘Knight (1856), 6 El. & B.
795; 26 L. J. Q. B. 80.
Joint and several bond of suretyship by four persons, the liability Bond.

of two limited to 50!l. each and of the other two to 25l. each, after

three had executed, one whose liability was limited to 50l executed,
adding *“25L. only.” The obligee accepted such addition. Held,

he could not sue the other three, and, as the bond was joint and
several, he could not sue the fourth obligor: Ellesmere Brewery Co.

v. Cooper [1896] 1 Q. B. 75.

An alteration made with the consent of all parties, for Atteration to
the purpose of carrying out the intention of the parties efect e

at the time of the execution of the deed, does not prevent to"°fartics.
/7/ Z24& §o

the person making such alteration from enforcing the
deed.

A comparison of the reports of the two actions of Markham v. Filling in
Foz, as cited in Markham v. Gonaston (1599), Cro. Eliz. 626, and in P#°k*-
Moore, 547, brings out the necessity of consent to the alteration
very clearly. In the case as cited in Croke, Markham brought an
action on a bond against Fox, who successfully defended it on the
plea that blanks, namely, the christian name and place of habita-
tion of a person mentioned in the condition, had been filled up after
execution, and therefore that it was not his deed. In the report in
Moore, it appears that in a subsequent action on the same-bond,
the plaintiff alleged that the blanks had been filled up with the
consent of the defendant, and succeeded on demurrer. See the
reporter’s note in French v. Patton (1808), 9 East, 8351 at p. 854.

A deed of revocation, and a new settlement made by that deed,
though after the sealing and execution of the said deed blanks were
filled up in the said deed, and the said deed not read again to the
party nor resealed and executed, yet held a good deed: Paget v.

Paget (1688), 2 Chan. Rep. 410.

A conveyance made by A. of his property to trustees for the Particularsot
benefit of his creditors, the particulars of whose demands were debts.
stated in the deed, but a blank was left for one of the principal
debts, the exact amount of which, being subsequently ascertained,
was inserted in the deed in A.’s presence and with his assent, was
supported on the ground that either it was not a deed till the blank
was filled up, and that the filling up of the blank in the presence
of A. was equivalent to execution by him, or that it was originally

- R.D. 8
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a deed intended to take effect as soon as the blanks were filled up:
Hudson v. Revett (1829), 5 Bing. 868 ; 2 Moo. & P. 668.

In cases, where a person nominated by deed as attorney filled up
8 blank left for his christian name: KEagleton v. Gutteridge (18483),
11 M. & W. 465; where a blank left for the date was filled up with
a date which the Court assumed to be the true date and to be an
immaterial alteration: Keane v. Smallbone (1855), 17 C. B. 179;
the deeds were held valid.

Where a mortgage was executed with blanks for the names of
the tenants, the date of the deed, and the date of the redemption,
all of which were subsequently filled in, it was held that, these
being merely formal alterations, and made only for the purpose
of completing the expression of the intention of the parties to the
deed, already apparent on the face of it, the deed as completed was
good : Adsetts v. Hives (1863), 83 Beav. 52.

The same rule applies to documents not under seal: Bates v.
Grabham (1708), Salk. 444 ; Holt, 469 ; Kershaw v. Cox (1800),
8 Esp. 246 ; Byrom v. Thompson (1889), 11 A. & E. 81.

On the same principle the mere filling up of blanks after execu-
tion with the consent of all parties does not, but filling them up
without such consent does, prevent the person making such
alteration from suing on the deed: Pigott on Recoveries, p. 218.

Alterations may be material as regards some parties and
immaterial as regards others; in cases of this kind the consent
of those parties only to whom the alterations are material is
required: Doe d. Lewis v. Bingham (1821), 4 B. & Al. 672; Hall
v. Chandless (1827), 12 Moore, 316 ; 4 Bing. 123.

The insertion with the consent of all parties of the name of an
additional obligor to a bond after execution does not vitiate it:
Zouch v. Clay (1671), 2 Lev. 85; on the ground, apparently, that
it operates as a new deed ; S. C. 2 Keb. 872; 1 Vent. 185; JMatson
v. Booth (1816), 5 M. & S. 228.

But if an alteration be made in a deed, even with the consent of
all parties, so as to express an intention which was not the inten-
tion of the parties to the deed at the time of the execution thereof,
no party can enforce any obligation contained in the deed as it
originally stood, because such obligations are vacated: French v.
Patton (1808), 9 East, 851 ; nor can the document as altered take
effect as a deed unless the document is restamped : Hill v. Patten
(1807), 8 East, 878 ; though the document may be evidence of a
contract.

In the cases already treated of, where the blanks were filled up



TRANSFERS IN BLANK.

with cousent of all parties, the object was to carry out the contract
previously made between the parties; but, on the other hand,
where an instrument is executed in the form of a deed, not in
pursuance of any previous contract, but with the intention of
getting some person to enter into a contract which can be expressed
by filling his name into the blanks of the instrument, the instru-
ment, notwithstanding that the blanks may be filled up, is void as
a deed : France v. Clark (1888), 22 Ch. D. 830; (1884) 26 Ch. Div.
257; Société Générale de Paris v. T'ramways Union Co., Ltd. (1884),
14 Q. B. D. 424 ; S. C.in D. P. sub nom. Société Générale de Paris v.
Walker (1885), 11 Ap. Ca. 20; Powell v. London and Prov. Bank,
{1898] 1 Ch. 610; [1898] 2 Ch. 555; although it may possibly
have the effect of showing what was intended to be the contract
subsequently entered into between the parties: e Barned’s Bank-
ing Co. (1867), L. R. 8 Ch. 105; and, if a deed is not necessary,
may take effect as an instrument in writing: Re Tahiti Cotton Co.,
Ez parte Sargent (1874), L. R. 17 Eq. 278.

It is said in Lindley on Companies, Bk. III. c. 4, 8. 5 (6th ed.),
p. 654: ‘ Whatever may be the legal method of transferring
shares, and whether a formal deed is or is not requisite, it is a
common practice in the share market for a seller of shares to sign
a deed or instrument of transfer with the name of the transferee
in blank. The buyer then inserts his own name, or without doing
go resells, and hands the blank transfer to the new purchaser, who
again either inserts his own name as the transferee, or resells and
delivers the transfer, still in blank, to the purchaser from him, and
80 on. . . . A deed executed by A., and purporting to transfer the
property to — , t.¢., to nobody, is altogether inoperative as
a deed; and consequently, if a shareholder in a company, the
shares in which are transferable by deed only, executes a transfer
of his shares in blank, he still remains legal owner of the shares,
and the holder of the deed acquires no other title to the shares
than a right to have them properly transferred, or to have the
transferor declared a trustee for them.”” See Hibblewhite v.
MMorine (1840), 6 M. & W. 200; 4 Jur. 769 (which overruled
Texira v. Evans (1774), cited in Master v. Miller (1791), 1 Anstr.
225 at p. 228); Shep. Touch. 68; Humble v. Langston (1841), 7
M. & W. 517.

The instrument in blank does not at law transfer the ownership
of the shares to which it relates, even as between the vendor and
the purchaser ; nor does the purchaser, by taking such a transfer,
contract any obligation at law to procure himself or any one else to
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be registered as a shareholder, or to indemnify the vendor from the
consequences of his continuing to be a shareholder as between
himself and the company. A deed of transfer with a blank for the
name of the transferee, is, as a deed, as invalid in equity as at law;
and the shares comprised in it remain in equity as at law the pro-
perty of the transferor : Tayler v. Great Indian Peninsula Ry. Co.
(1859), 4 De G.. & J. 559 ; Ex parte Swan (1859), 7 C. B. (N. 8.)
400; Swan v. North British Australasian Co., Ltd. (1862), 7
H. & N. 603; (1868) 2 H. & C. 175; where the names of the
transferees and the description of the shares were fraudulently
added after the execution of a transfer in blank by the share-
holders; France v. Clark (1888), 22 Ch. D. 830; (1884) 26 Ch. Div.
257 ; Société Générale de Paris v. Walker (1885), 11 Ap. Ca. 20;
Powell v. London and Provincial Bank, [1893] 1 Ch. 6104 [1893]
2 Ch. 555.

On the same grounds debentures issued in blank cannot be filled
up with the holder’s name so as to make them effectual as deeds :
Enthoven v. Hoyle (1858), 18 C. B. 878 ; Re Queensland Land and
Coal Co., Davis v. Martin, [1894] 8 Ch. 181.

Where the names of both vendor and purchaser are inserted in
the transfer, and the description of the subject-matter is merely
amplified after execution, but a contract complete in its essential
terms is entered into before execution, the blank being left only
because the parties are ignorant of the full description of the pro-
perty, the deed as filled up is binding ; but, on the other hand, if
no complete contract be made before execution, and the description
is wholly wanting, so that the deed passes nothing, the subsequent
filling up of a blank by supplying the whole description will
not pass the property; so that the distinction seems to be
between filling up an immaterial blank, and supplying a descrip-
tion which would be wholly wanting, but for the additions made.
But semble, even an instrument of the latter class might be sup-
ported in equity, but not as a deed ; see per Lord Cairns, L.J., In
re Barned's Banking Co. (1867), L. R. 8 Ch. 105, at p. 115.

The case of Weeks v. Maillardet (1811), 14 East, 568 (supra,
where the facts are stated), is not at variance with this rule,
because in that case the plaintiff sued on the deed with the
schedule, and therefore the Court could not but give judgment in
favour of the defendant’s plea, non est factum ; but it by no means
follows that the plaintiff would not have succeeded if he had sued
on the deed without the schedule; for the schedule was only an
enumeration of property, which was perfectly ascertained by the



MATERIAL ALTERATIONS MADE BY A STRANGER.

deed without the schedule—that is, the schedule was an immaterial
addition.

As to presuming, if necessary, a fresh execution of the deed after
the alterations have been made or the blanks filled, see Goodright v.
Straphan (1774), 1 Cowp. 201; Hudson v. Revett (1829), 5 Bing.
868; 2 Moo. & P. 668 ; and Powell v. London and Provincial Bank,
(1898] 1 Ch. 610; [1898] 2 Ch. 555, discussed ante, Chap.I. And
as to the necessity for a new stamp see Bowman v. Nichol (1794),
5 T. R. 587; Cordwell v. Martin (1807), 1 Camp. 79; French v.
Patton (1808), 9 East, 851 ; Knill v. Williams (1809), 10 East, 4381 ;
and Cole v. Parkin (1810), 12 East, 471.

Material alterations made by a stranger, i.c., a person
not a party to, or claiming under a party to, the deed,
do not prevent any person from enforcing the deed,
except a person in whose custody the deed was when the
alteration was made.

Lord 8t. Leonards (Sugd. Pow. 608 (8th ed.)) considered that
alterations made by a stranger never vitiated the deed, saying that
the true ground of the rule is the fraud of the party interested ;
and he cites Henfree v. Bromley (1805), 6 East, 809, which was a
case of the alteration, not of a deed, but of an award by the
umpire after his authority had expired ; and in which Lord Ellen-
borough, C.J., said at pp. 811, 812: * The alteration made by him
[the umpire] afterwards was no more than a mere spoliation by a
stranger, which would not vacate the award. . . . I can no more
consider this as avoiding the instrument than if it had been
obliterated or cancelled by accident.”

“It is difficult to understand why an alteration by a stranger
should in any case avoid the deed—why the tortious act of a third
person should affect the rights of the parties to it—unless the
alteration goes the length of making it doubtful what the deed
originally was, and what the parties meant:’’ Hutchins v. Scott
(1837), 2 M. & W. 809, per Alderson, B., at p. 814.

It may be added that in Ireland and America it has been held
that the act of a stranger will not vitiate a deed: Swiney v. Barry
(1885), 1 Jones’ Exch. Rep. 109; Rees v. Overbaugh (1827), 6
Cowen, 746. But according to Davidson v. Cooper (1844), 11 M. &
W. 778; 18 M. & W. 848; and The Bank of Hindostan v. Smith
(1867), 86 L. J. N. 8. C. P. 241, the exception above stated does
exist : Taylor on Evidence, ss. 1827-30 (9th ed.) ; Steph. Dig. Ev.
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DEFINITION OF MATERIAL ALTERATION.

(5th ed.), Art. 89; but both Taylor and Stephen disapprove such
exception : Taylor, loc. cit. ; Stephen (3rd ed.), Pref., p. xxxvi.

An alteration which, if made before execution, would
have affected the position, rights or obligations of any
person claiming under the deed, is material; possibly
other alterations may be material.

The following have been held to be material alterations in a bill
of exchange 8o as to be a bar to an action thereon :—The altera-
tion of the date so as to accelerate the day of payment: Master v.
Miller (1791-8), 4 T. R.820; 1 Anstr.225; 5 T. R. 367; 2 Hy. Bl
141; 1 Sm. L. C. (11th ed.), p. 767 ; the alteration of the name of
the place of payment: Tidmarsh v. Grover (1818), 1 M. & S. 785;
the addition of a place of payment when the bill was accepted
generally: Cowie v. Halsall (1821), 4 B. & Ald. 197; Macintosh v.
Haydon (1826), Ry. & M. 862; Calvert v. Baker (1888), 4 M. & W.
417; Burchfield v. Moore (1854), 8 E. & B.683; 238 L. J. Q. B.
261 ; contra, Trapp v. Spearman (1799), 8 Esp. 57; the addition
to a bill, expressed to be for value received, of words stating what
the consideration was: Knill v. Williams (1809), 10 East, 431.

A joint and several promissory note signed by two persons cannot
be sued on if a third person signs without the consent of the two :
Gardner v. Walsh (1855), 5 E. & B. 83; 24 L. J. Q. B. 285, over-
ruling Catton v. Simpson (1888), 8 A. & E. 186.

A guarantee under the hand of the guarantor could not be sued
on where the creditor affixed a wafer opposite the guarantor’s signa-
ture so as to make it appear to be his deed : Davidson v. Cooper
(1848), 11 M. & W. 778; (1844) 13 M. & W. 848; 18 L. J.
Exch. 276.

A guarantee cannot be sued on if the names of some of the
guarantors are struck out after execution by all : 1Te Bank of
Hindostan v. Smith (1867), 86 L. J. N. S. C. P. 241.

The alteration of a sale note at the instance of the vendors
providing for damaged goods, prevents them suing on it : Powell v.
Dizett (1812), 15 East, 29.

The addition by the buyer to a sold note on a sale by sample, of
words importing that either the sample or the bulk was of the
seller's own manufacture, is material and prevents his suing:
Mollett v. Wackerbarth (1847), 17 L. J. C. P. 47; 5 C. B. 181.

The alteration of the number of a Bank of England note dis-
charges the note as between the Bank and an innocent holder for



IMMATERIAL ALTERATIONS DISREGARDED.

value: Suffell v. Bank of England (1881), 7 Q. B. D. 270 ; (1882) 9
Q. B. D. 555; Leeds and County Bank v. Walker (1883), 11
Q. B. D. 84.

By a bond of suretyship four persons were to be jointly and
severally liable as sureties, but the liability of two was to be limited
to 25l. each, and the liability of the other two to 50l. each. After
the other three had executed the bond, N., whose liability was to
have been 50l., also executed it, but added to his signature * 25l
only,” to which the obligee made no objection. Held, that this
was a material alteration which prevented the obligee suing the
other three sureties, and, as the liability was joint, the fourth
surety also: Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. B. 75.

It was formerly held that even an immaterial alteration made by,
or with the consent of the person, for whose benefit it was intended,
would render an instrument void: Pigot’s Case (1614), 11 Rep.
26 b; S. C. sub nom. Winchcombe v. Pigot, 2 Buls. 246 ; sub nom.
Winscombe v. Piggott, 1 Roll. Rep. 89 ; sub nom. Anon., Moore, 835 ;
Shep. Touch. 68, 69. But this is no longer law, and now—

An immaterial alteration made in a deed after
execution, by whomsoever made, does not affect the
deed, or the rights of any person thereunder.

An alteration which only expresses something which
would have been implied in the deed before the
alteration was made is immaterial : Sanderson v.
Symonds (1819), 1 Brod. & B. 426; 8. C. sub nom.
Sanderson v. McCullom, 4 J. B. Moore, 6; Aldous v.

00rnwell$11868) L.R._3Q B.573; 9B. &8. 607.
V Crell /ya.ezmﬂﬂm

An alteratlon made by the covenantee for the benefit of the
covenantor held to be immaterial : Darcy and Sharpe’s Case (1584),
1 Leon. 282; but see Anon. (1512), Keilw. 162, pl. 2; 164, pl. 7.

The insertion of the words ““or order” in a bill of exchange by
the drawer after the payee has indorsed it does not avoid the bill
as between the indorsee and the payee: Kershaw v. Cox (1800),
8 Esp. 246 ; Byrom v. Thompsor (1839), 11 A. & E. 81.

Bond conditioned to pay 100l. by six equal instalments of
16l. 18s. 4d. until the full sum of one pounds was paid ; a stranger
inserted the word * hundred ” between ‘‘ one "’ and *‘ pounds.” Held,
that such insertion did not alter the sense, was therefore immaterial,
and did not destroy the bond : Waugh v. Bussell (1814), 5 Taunt. 707.
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Where an umpire’s award misrecited the christian name of one of
the arbitrators, the award was not vitiated by the alteration by a
stranger correcting the misrecital ; the mistake was not material,
and the stranger’s alteration a nullity: Trew v. Burton (1888),
1 Crompton & M. 588.

The crossing on a cheque made under 19 & 20 Vict. (1856), c. 25,
is not a material part of the cheque, therefore if the crossing be
erased and the banker pays it, he is not liable to the drawer for so
paying it: Simmonds v. Taylor (1857), 27 L. J. C. P. 45 and
248; (1858) 4 C. B. N. 8. 468.

A deed under sect. 192 of the Bankruptcy Act, 1861, was expressed
to be made between the debtor and certain persons named in the
schedule as creditors, and all other the creditors of the debtor, and
was executed by a majority in number, representing three-fourths
in value of his creditors, and was then registered ; after registration,
the names of two additional creditors were added to the schedule.
Ield, that the alteration was not material, and that, as before
registration the necessary number of creditors had executed, the
insertion of the names of the two creditors did not affect the validity
of the deed : Hood v. Slack (1868), L. R. 8 Q. B. 879.

After a deed had been executed, one of the parties drew his pen
through his own and another party’s signatures; it was admitted
that the erasure was made wilfully, and under the impression that
it might influence claims to be made dehors the deed, but no fraud
was intended ; the deed contained no grant or covenant by the
parties whose signatures were thus erased, and imposed no liability
on them ; they were simply covenantees. It was held that the
erasure was immaterial, and did not avoid the deed: Caldwell v.
Parker (1869), Ir. R. 8 Eq. 519; disapproved in Suffell v. Bank of
England, 9 Q. B. D. 555 at pp. 565, 571 and 572.

After execution of a transfer the date and consideration were
filled in by the transferee: ‘I assume (without deciding) that the
transfer was a valid and effectual deed : " "per Stirling, J., Roots v.
Williamson (1888), 88 Ch. D). 485 at p. 492.

After execution of a mortgage, the name of a mortgagee was
altered from * William” to ‘ Edward Thomas,” those being the
real christian names of the person intended, ‘“ William " having
been inserted in the deed by inadvertence. Held, an immaterial
alteration : Re Howgate and Osborn’s Contract, [1902] 1 Ch. 451.

Immaterial alterations frandulently made by a party to the deed
seem to be treated as material : Taylor, Ev. 8.1830 (9th ed.), citing
Sanderson v. Symonds (1819), 1 Brod. & B. 426; S. C. sub nom.



CANCELLATION BY ACCIDENT OR MISTAKE.

Sanderson v. McCullom, 4 J. B. Moore, 5; the American case of
~ldams v. Frye (1841), 8 Metc. 108 ; and other cases.

According to the old law the cancellation of a deed by accident or
mistake prevented it being sued upon : Shep. Touch. 69.

Debt on a bond ; defendant pleaded non est fuctum. After plea and
before trial, by negligence of one of the clerks (quaere, of the Court)
who had it in his custody, the seals were eaten off by mice. The
jury was charged to find whether it was the deed of the plaintiff at
the time of the plea pleaded or not: Nichols v. Haywood (1545),
Dyer, 59 b. Jury found defendant sealed and delivered the bond,
but that after issue joined the seal was pulled off ; judgment for
plaintiff : Michael v. Scockwith (1588), Cro. Eliz. 120; 8. C. sub
nom. Michaell’s Case, Owen, 8, where it appears that there were two
obligors and the seal of one was taken from the bond. In these
cases it was of course unnecessary to consider when the seal was
pulled off, unless pulling it off before iesue joined would have been
an answer to the action on the deed. But this is no longer law, and
now—

The cancellation of a deed by accident or mistake does
not affect the deed, or the rights of any person
thereunder.

Where the seal was pulled off by a little boy the deed was allowed
to be given in evidence: dAnon. (1625), Latch, 226 ; Palm. 408.

A certificate of a bishop under the Act of Uniformity (12 Car. II.
(1660) c. 17), was produced which had only a small bit of wax
upon it. Twisden, J.: “If it was sealed, though the seal be
broken off yet it may be read, as we read recoveries after the seal
is broken off, and I have seen letters of administration given in
evidence after the seal broken off, and so of wills and deeds.”
Accordingly it was read : Clerke d. Prin v. Heath (1669), 1 Mod. 11.

‘1t is not universally true that a deed is destroyed by an altera-
tion, or by tearing off the seal. . . . In any case where the seal is
torn off by accident after plea pleaded, the deed is held good ™ (see
1 Roll. Rep. 40; Michael v. Scockwith (1588), Cro. Eliz. 120 ; Owen,
8); . .. “and in these days, I think even if the seal were torn
off before the action brought, there would be no difficulty in framing
a declaration which would obviate every doubt upon that point, by
stating the truth of the case. . . . The difficulty which arose in the
old cases depended very much on the technical forms of pleading
applicable to deeds alone : "’ per Buller, J., Master v. Miller (1791),
4 T. R. 320 at p. 839.
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“T can no more consider this as avoiding the instrument than
if it had been obliterated or cancelled by accident:” per Lord
Ellenborough, C.J., Henfree v. Bromley (1809), 6 East, 809 at
p- 812.

‘“ If the absence of intention to cancel be shown, the thing is not
cancelled : ” per Maule, J., Bamberger v. The Commercial Credit
(1855), 15 C. B. 676 at p. 693.

The intentional cancellation of the seal of one party
to a dced, where the parties are severally bound, does
not affect the deed quoad the other parties; but it is
otherwise if they be jointly bound.

Where in a charter-party indented the covenants on the part of
the master and owners of a ship with the merchants were joint, and
the covenants on the part of the merchants were several, it was
resolved that if the seal of one of the merchants was broken from
the deed, it did not avoid the deed, but only against him ; but if any
of the seals of the master or owners had been broken from the deed,
all their covenants would have been defeated. 'When the covenants
are several, they are as several deeds written on the same piece of
parchment : Mathewson’s Case (1598), 5 Rep.22b; S. C. sub nom.
Mathewson v. Lydiate, Cro. Eliz. 408, 470, 546.

Thus, in Bayly v. Garford (1641), March, 125, where defendant’s
testator was bound in the bond with two others jointly and severally,
and afterwards the seals of the others were eaten with mice and rats,
“the Court . . . did strongly incline that judgment ought to be
given for the defendant, and their reason was that if the obligee by
his act or own laches discharge one of the obligors where they are
jointly and severally bound, that the same discharges them all; but
gave day for the further debating of the case, for that this was the
first time it was argued;’’ and probably in the particular case stated
the defendant would have been held bound, as the cancellation was
by accident.

Where a bond was several, the cancellation by the obligees of the
seal of one obligor discharged him alone : Collins v. Prosser (1823),
1B. &C. 682; 3 Dow. & Ry.112. But where the bond was joint
and several, the cancellation of the seal of one obligor was held to
discharge all: Bayly v. Garford (1641), March, 125; Seaton v.
Henson (1678), 2 Show. K. B. Rep. (Leach’s ed.) 29 ; 2 Lev. 220.



CHAPTER T1II.

EXPRESSED INTENTIONS.
——

Expressed Intentions only regarded : Deeds to take effect though form
used inept: Voluntary Settlements : If Deed capable of taking
effect in two ways grantee has election.

Tee fundamental rule of interpretation for deeds, as for all
instruments, is that—

To interpret a deed, the expressed intention of the
parties must be discovered.

The word ‘‘intention” may be understood in two senses, as
descriptive either (1) of that which the parties intended to do, or
(2) of the meaning of the words that they have employed; here it
is used in the latter sense. See the remarks of Lord Wensleydale :
Grey v. Pearson (1857),6 H. L. C. 61 at p. 106 ; Abbott v. Middleton
(1858), 7 H. L. C. 68 at p. 114.

In other words, the question to be answered always is, ‘“What is
the meaning of what the parties have said ?” not, * What did the
parties mean to say?”’ The latter question is one which the law
does not permit to be asked ; it being a presumption juris et de jure,
to rebut which no evidence is allowed, that the parties intended to
say that which they have said.

In Throckmerton v. Tracy (1555), 1 Plowd. 145 at p. 160, the
following rule was laid down by Staunford, J., for interpreting deeds:
* Thirdly, that the words shall be construed according to the intent
of the parties, and not otherwise; and here he cited what Bracton
saith, ‘ Carta non est nisi vestimentum donationis,’ and the intent
directs gifts more than the words.”

‘“ And here first I do exceedingly commend the Judges that are
curious and almost subtil, astuti (which is the word used in the
Proverbs of Solomon in a good sense, when it is to a good end) to
invent reasons and means to make acts according to the just intent
of the parties, and to avoid wrong and injury, which by rigid rules
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might be wrought out of the act:” per Hobart, C.J., Clanrickard
v. Sidney (1615), Hob. 273 at p. 277.

““ As far as it may stand with the rule of law, it is honourable for
all Judges to judge according to the intention of the parties, and so
they ought to do:” Co. Litt. 814 b.

““ The Court cannot understand the true intent of the indenture
but only by the words of the indenture;” Kidder v. West (1684),
8 Lev. 167.

“The real intention of the framer of the deed, the written
declaration of whose mind it is always considered to be, is the end
and object, to the discovery and effectuating of which, all the rules
of construction, properly so called, are uniformly directed. When
technical words or phrases are made use of, the strong presumption is,
that the party intended to use them according to their correct techni-
cal meaning ; but this is not conclusive evidence that such was his
real meaning. If the technical meaning is found, in the particular
case, to be an erroneous guide to the real one, leading to & meaning
contrary to what the party intended to convey by it, it ceases to answer
its purpose. The deed may be drawn inartificially, from ignorance
or inadvertence, or other causes ; but still, if there is enough clearly
to convey information as to the real meaning, the object is attained.
The mind is with certainty discovered, and being known, must be
the guide, or the act and deed would be not the act and deed of the
party, but of the Court. Because the words, which are the signs
of the ideas of the persons using them, are in general, and in the
correct use of them, the signs of ideas different from those of
which in the particular case, they are found less technically and
correctly, but with equal certainty, to be the signs; can it follow that
they are to be construed, to represent the ideas of which they are
known not to be the signs, in preference to those of which they
appear to be the signs? Where is the authority that compels the
Court to go this length in its adherence to technical meaning?
The contrary has been long and universally established to be the
rule by the highest authorities from the earliest period, without a
single one to the contrary. Many cases may doubtless be found, in
which technical meaning has been allowed to prevail notwith-
standing some appearance of a contrary intent; but this has been
where the manifestation of intent was not deemed sufficient to get
over the presumption in favour of legal construction. The para-
mount regard to be had, in a case circumstanced as the present,
to the meaning and intention of the grantor, in preference to
technical meaning, is the settled rule of construction. If the
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subject of the instrument, on which the question arises, be one
that is not matter of law (over which intention has no control), but
depends wholly on the will and act of the party, such as the appoint-
ment by a donor in a deed of gift of his own donee; if the words
to be construed are not words of limitation (in which a stricter
attention to forms may be required, especially in deeds), but words
of purchase and description made use of to designate the person of
the first taker; in such case, if the meaning and intention of the
grantor be clearly manifested on the face of the instrument, as to
the person or character intended to be the object of grant, and if
the words that he has made use of to convey his meaning will
admit of an interpretation conformable to it, though contrary to
their correct technical sense, there is no case or dictum to be found
which requires the Court to adopt the technical sense in opposition
to the actual meaning of the party ; on the contrary, the authorities
uniformly demand the preference to be given to intent, over tech-
nical import and form:” per Plumer, M.R., Cholmondeley v.
Clintors (1820),2J. & W. 1 at p. 91.

“It is a good rule of construction that deeds should be construed
80 a8 to give effect to the intention of the parties:” per Abbott, C.J.,
Evans v. Vaughan (1825), 4 B. & C. 261 at p. 266.

““ The question in this and other cases of construction of written
instruments is, not what was the intention of the parties, but
what is the meaning of the words they have used:” per Lord
Denman, C.J., Rickman v. Carstairs (1838), 5 B. & Ad. 651
at p. 668.

“It is quite true, I am not to conjecture or guess at what might
have been the intention of the parties; but I am to consider the
whole instrument, and if there appear a plain intention to give
interest, then, though there should be no express words to that
effect, and this is the case of a deed, yet I am bound to give it that
construction:” per Lord St. Leonards, Clayton v. Glengall (1841),
1Dr. & W. 1atp. 14.

““The general principle—that of construing a deed according to
the intention, where by any possibility you can do so—is clear
enough : ” per Lord Truro, Mill v. Hill (1852), 8 H. L. C. 828
at p. 850.

“I adopt the observations of Alexander, C. B., in Colmore v.
Tyndall ((1828), 2 Younge & J. 605 at p. 622), that this Court deals
with a deed according to the clear intention of the parties appearing
in the four corners of the deed itself. If the Court sees an inten-
tion clearly and distinctly established by it, it has no difficulty in
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carrying that into effect ; subject of course to any rules of law that
may be applicable to it, but only qualified to that extent:” per Sir
J. Romilly, M.R., Beaumont v. Marq. of Salisbury (1854), 19 Beav.
198 at p. 206.

““The rule of construction . . . has been to adhere as rigidly as
possible to the express words:” per Lord Cranworth, C., Grey v.
Pearson (1857), 6 H. L. C. 61 at p. 78.

““The question is not what the parties to a deed may have
intended to do by entering into that deed, but what is the meaning
of the words used in that deed: a most important distinction in
all cases of construction, and the disregard of which often leads to
erroneous conclusions:' per Lord Wensleydale, Monypenny v.
Monypenny (1861), 9 H. L. C. 114 at p. 146.

“I apprehend it is a sovereign rule in the construction of all
written documents to give effect to the intention of the parties as
expressed in the instrument itself and to give effect if possible to
every word, or at all events to every provision:” per Byles, J.,
Hayne v. Cummings (1864), 16 C. B. N. S. 421 at p. 427.

*1 am disposed to follow the rule of construction which was laid
down by Lord Denman and Baron Parke. . . . They said that in
construing instruments you must have regard, not to the presumed
intention of the parties, but to the meaning of the words which
they have used:” per Brett, L.J., Ex parte Chick, Re Meredith
(1879), 11 Ch. D. 781 at p. 739.

““One must consider the meaning of the words used, not what
one may guess to be the intention of the parties:” per Jessel, M.R.,
Smith v. Lucas (1881), 18 Ch. D. 581 at p. 542.

Words capable of more than one construction are to
be construed so as to carry into effect the expressed
general intention of the parties: and if owing to some
rule of law a deed fail to take effect in the manner
expressed, it will, if possible, be construed so as to
carry into effect the expressed general intention of the
parties.

In Throckmerton v. Tracy (1555), 1 Plowd. 145 at p. 160, the
following rules were laid down by Staunford, J., for interpreting
deeds: * First, that deeds shall be taken most beneficially for the
party to whom they are made ; secondly, that a deed shall never be
void, where the words may be applied to any intent to make it good ;
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and upon this he cited Bracton, who saith, ¢ Benigne faciendae sunt
interpretationes instrumenti, ut res magis valeat quam pereat,’ and in
another place he saith, ¢ in re dubid.’”

“A deed that is intended and made to one purpose may enure to
another, for if it will not take effect [in] that way it is intended, it
may take effect another way; [provided it may have that effect
consistently with the intention of the parties]. And therefore a
deed made and intended for a release, may amount to a grant of a
reversion, an attornment, or a surrender, or ¢ converso:’ Shep.
Touch. 82; Chester v. Willan (1669), 2 Wms. Saund. 96 a (notes).

I shall lay down some general rules and maxims of the law,
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with respect to the construction of deeds. First, it is a maxim, .

that such a construction ought to be made of deeds, ut res magis
valeat quam pereat, that the end and design of the deeds should
take effect rather than the contrary. Another maxim is, ‘that
such a construction should be made of the words in a deed, as is
most agreeable to the intention of the grantor; the words are not
the principal things in a deed, but the intent and design of the
grantor ; we have no power indeed to alter the words or to insert
words which are not in the deed, but we may and ought to construe
the words in a manner the most agreeable to the meaning of the
grantor, and may reject any words that are merely insensible:’ "
per Willes, C.J., Smith d. Dormer v. Packhurst (1742), 8 Atk. 185 at
p- 186 ; S. C. sub nom. Parkhurst v. Smith, Willes, 827.

* The rules laid down in respect of the construction of deeds are
founded in law, reason, and common sense ; that they shall operate
according to the intention of the parties, if by law they may; and
if they cannot operate in one form, they shall operate in that which
by law will effectuate the intention:’ per Lord Mansfield, C.J.,
Goodtitle d. Edwards v. Bailey (1777), 2 Cowp. 597 at p. 600. See
to the same effect, per Dallas, C.J., Solly v. Forbes (1820), 4 Moo.
448 at p. 468.

‘I conceive that all deeds are to be construed not only strictly
according to their words, but so far asis possible, without infringing
any rule of law, in such a way as to effectuate the intention of the
parties: ' per Pearson, J., Hilbers v. Parkinson (1888), 25 Ch. D.
200, at p. 208.

Deeds of the natures following, not taking effect in the manner in
which they were intended to take effect have, where there was
relationship between the parties, taken effect as covenants to stand
seised :—A deed of feoffment without livery: Walker v. Hall
(1677), 2 Lev. 218 ; Thompson v. Attfield (1682), 1 Vern.40; Doe d.
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Milburn v. Salkeld (1755), Willes, 674 ; S. C. sub nom. Doe d. Mil-
bourne v. Purchasers, {c., 2 Wils. 22; and even where the feoffee
to uses was not, but the cestui que use was, a relation: Thorne v.
Thorne (1682), 1 Vern. 141 (see the bill at length in 2 M. & W.
512 n); Sleigh v. Metham (1697), Lutw. 242 (Nelson’s ed.); Doe d.
Lewis v. Davies (1887), 2 M. & W. 508 (Hore v. Diz (1660), 1 Sid.
25, cit. 2 M. & W. 507, is contra, but is overruled 2 Wils. 79 ; and
Samon v. Jones (1690), 2 Vent. 818, which was a decision of the
House of Lords to the same effect as Hore v. Dix, was disapproved
by Willes, C.J., in Doe d. Milburn v. Salkeld (1755), Willes, 674
at p. 679, and in Roe d. Wilkinson v. Tranmarr (1758), Willes, 682,

. and by Parke, B., in Doe d. Lewis v. Daries (1887), 2 M. & W. 508

at p. 517); a deed purporting to grant a freehold in futuro: Harrison
v. Austin (1688), Carth. 88; Comb. 128 (from the report in Carth.
it appears that the case was compromised) ; Rigden v. Vallier (1751),
2 Ves. Sen. 258; 8 Atk. 781; Doe d. Starling v. Prince (1851), 20
L. J. N. 8. C. P. 223 ; a release founded on a lease, but void as
purporting to grant a freehold in futuro: Roe d. Wilkinson v.
Tranmer (1758), 2 Wils. 75; S. C. sub nom. Roe d. Wilkinson v.
Tranmarr, Willes, 682; a deed of grant: Sanders v. Sacile (1657),
cited 8 Lev. 872 and Sir T. Raymond, 48 ; Osman v. Sheafe (1698),
8 Lev. 870; 8. C. sub nom. Osmere v. Sheafe, Lutw. 878 (Nelson’s
ed.), Carth. 807; Doe d. Daniell v. Woodroffe (1849), 10 M. & W.
608; 15 M. & W. 769; 2 H. L. C. 811; a covenant that ‘‘he givetlh
and settleth : " Doe d. Jones v. Williams (18338), 5 B. & Ad. 788;
‘“that if he die without issue he does give and grant: "’ Coltman v.
Senhouse (1678), 2 Lev. 225 ; Pollexf. 523 ; S. C. sub nom. Coultman
v. Senhouse, T. Jones, 105; sub nom. Colton v. Senhouse, 2 Show,
11, ca. 7; a bargain and sale void for want of a pecuniary considera-
tion: Tebbe v. Popplewell (1599), 2 Roll. Abr. 786, pl. 1; Wats
v. Diz (1649), Styl. 204 ; Crossing v. Scudamore (1678), 2 Lev. 9;
1 Mod. 175; 1 Vent. 187; S. C. sub nom. Crossing v. Skidinore, 2
Keb. 754, 784 ; Balker v. Lade (1690), 8 Lev. 291 ; Carth. 258 ; S. C.
sub nom. Barker v. Lade, 4 Mod. 149 ; sub nom. Lade v. Baker,
2 Vent. 145; sub nom. Baker v. Lane, Skin. 815; a release
founded on a lease for a year that was lost: Brown v. Jones (1744), 1
Atk. 188 at p. 191; a surrender void by reason of an intervening
estate : Doe d. Wooley v. Pickard (1797), per Lord Kenyon, cited 1
Wms. Saund. 286 £ (note) ; a conveyance made in consideration of
an intended marriage, which could not operate as a bargain and
sale, because there was no pecuniary consideration, nor as a release,
because there was no lease for a year, nor as a confirmation, because
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neither of the grantees was in possession, nor as & feoffment,
because there was no livery: Doe d. Milburn v. Salkeld (1755),
Willes, 674; S. C. sub nom. Doe d. Milbourne v. Purchasers under
Assignees of Simpson, 2 Wils. 22.

Deeds of the natures following, not taking effect in the manner
in which they were intended, have taken effect as grants at common
law :—A grant of a reversion has been effected by a deed of feoff-
ment, which could not operate as a feoffment for want of livery: 2
Roll. Ab. 56, pl. 1; Knotsford v. Eedes (1599), Ibid. pl. 2; Lucy v.
Englefield (1616), Ibid. pl. 8; Doe d. Were v. Cole (1827), 7 B. &
C. 243; 1 Man. & Ry. 33; by a bargain and sale void for want of
enrolment: Adams v. Steer (1609), Cro. Jac. 210; Nash v. Ash
(1862), 1 Hurl. & Colt. 160; by a bargain and sale enrolled, but
incapable of carrying out the intention of the parties by reason of
the non-execution of the uses declared thereby: Haggerston v.
Hanbury (1826), 5 B. & C. 101; 7 D, & R. 728, overruling Denton
v. Fettiplace (1587), cit. Cro. Jac. 210; by a releuse void as
creating a freehold in futuro: Goodtitle d. Edwards v. Bailey (1777),
2 Cowp. 597 ; by an appointment void by reason of the non-existence
of the power: Shote v. Pincke (1798), 5 T. R. 124 ; and see Perry
v. Watts (1842), 8 Man. & Gr. 775.

Where the donee of a power of appointment *limited and
appointed’’ by deed, not only the lands the subject of the power,
but also other lands, it was held that the words ““limit and appoint’
operated as a grant of the latter lands: Macandrew v. Gallagher
(1874), Ir. R. 8 Eq. 490.

A grant of an easement or profit ¢ prendre may be effected by
articles of agreement under seal: Holms v. Seller (1691), 8 Lev.
805 ; or by a covenant : Le Countee de Huntington v. Le Seigneor
Mountjoy (1582), Moo. 174 ; 1 And. 807, ca. ccexvii.; S. C. sub nom.
Lord Mountjoye and the Earl of Huntington's Case, Godb. 17 ;
sub nom. Earl of Huntington and Lord Mountjoye’s Case, 4 Leon.
147; Northam v. Huwrley (1858), 1 El. & B. 665; Rowbotham
v. Wilson (1860), 8 H. L. C. 848 at p. 862.

A release has been effected by a deed which could not take effect
as a feoffment for want of livery, the want of livery being supplied
by the possession of a tenant : Rees d. Chamberlain v. Lloyd (1811),
Wightw. 128; by a grant, by one joint tenant to another: Chester
v. Willan (1669), 2 Wms. Saund. 96a; S. C. sub nom. Chester v.
Wilson, 1 Vent. 78; sub nom. Chester v. Willund, 2 Keb. 641 ; sub
nom. Chester v. 1Fillon, 1 Sidf. 452; and by one co-parcener to
another: Y. B. 10 Edw. IV. (1470) 8 b.

E.D. 4
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A release of services has been effected by a confirmation to a
tenant of the customary estate freed, &c., from all services except,
&c. : Doe d. Reay v. Huntingdon (1808), 4 East, 271.

A covenant not to sue on a bond is a release, except where the
covenant is not to sue for a certain time: Deux v. Jeffries (1591), Cro.
Eliz. 852; Ayloffe v. Serimpshire (1689), Carth. 63; S. C. sub nom.
Ayliff v. Scrimshire, Holt, 619 ; Searville v. Edwards (1691), cited
1Ld. Raym.420; Lacy v. Kinnaston (1701), Holt, 178 ; 8 Salk. 298;
S. C. sub nom. Lacy v. Kynaston, 2 Salk. 575 ; 12 Mod. 415 and 548;

~ Holt, 218; sub nom. Lacy v. Kinaston, 1 Ld. Raym. 688 ; sub

nom. Clayton v. Kynaston, 2 Salk. 578; 12 Mod. 221; Wilson
v. Braddyll (1854), 9 Exch. 718.

A covenant not to exercise a power operates as a release of the
power, whether general : Isaac v. Hughes (1870), L. R. 9 Eq. 191; or
special : Scrope v. Offley (1740), 1 Br. P. C. 276; Green v. Green
(1845), 2 Jo. & Lat. 529 ; e Chambers (1847), 11 Ir. Eq. 518 ;
Hurst v. Hurst (1852), 16 Beav. 872; Davies v. Huguenin (1863),
1 H. & M. 780; and whether exercisable by will only : Re Chambers
(1847), 11 Ir. Eq. 518 ; Davies v. Huguenin (1868),1 H. & M. 780 ;
Isaac v. Hughes (1870), L. R. 9 Eq. 191; or by deed or will: Green
v. Green (1845), 2 Jo. & Lat. 529; or by deed only: Scrope v.
Offley (1740), 1 Br. P. C. 276 ; Hurst v. Hurst (1852), 16 Beav. 872.

A father by indenture enrolled, in consideration of his natural
affection for his son, bargained and sold, gave, granted, and con-
firmed the land to him and his heirs. Held, that as the son wasin
possession it might operate by way of confirmation: Osborn v.
Churchman (1607), Cro. Jac. 127.

“In case when a freehold or inheritance shall pass by deed
indented and enrolled, it need not have the precise words of bargain
and sale, but words equipollent or which do tantamount, are
sufficient (2nd Inst. 672) ; as if a man covenants in consideration
of money to stand seised to the use of his son in fee ; if the deed be
enrolled, it is a good bargain and sale, and yet there are not any
words of bargain and sale, but they amount to so much, as it is
held in Bedell’'s Case ( (1608), 7 Rep. 40 b). So if & man for money
aliens and grants land to one and his heirs, or in tail, or for life,
by deed indented and enrolled, it amounts to & bargain and sale,
and the land shall pass without any livery and seisin : ’ Fox’s Case
(1610), 8 Rep. 94a; 8. C. sub nom. Smallman v. Powys, 2 Brownl.
& G.291. See also Taylorv. Vale (1589), Cro. Eliz. 166, where the
words were ¢ dedit ct concessit;"” Grey and Edward’s Case (1577),
4 Leon. 110, where the word was ‘“ dedit.”
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Where A. by deed indented conveyed as follows: ‘I the said A.
have given, granted, and confirmed for a certain piece of money,”
without any words, ‘‘ bargain and sell,” the habendum was to the
feoffee with warranty against A. and his heirs, and there was a
letter of attorney to make livery of seisin; the deed was enrolled
within one month after it was made, subsequently the attorney
made livery. Held, that it operated as a bargain and sale: Anon.
(1572), 8 Leon. 16.

Charter of feoffment containing words of bargain and sale only,
followed by livery, operated as a feoffment : Benicombe and Parker’s
Case (1584), 1 Leon. 25.

The uses of a fine may be declared by a bargain and sale not
enrolled, or a feoffment without livery: per Holt, C.J., Jones v.
Morley (1698), 1 Ld. Raym. 288 at p. 291 ; 12 Mod. 159 at p. 168.

Covenant to transfer a specific part of a sum of money on mort-
gage within three months after death and to pay interest in the
meantime, operated as an assignment: Brownlow v. Earl of Meath
(1840), 2 Ir. Eq. Rep. 383; 2 Dr. & Wal. 674.

“ Albeit the most usual and proper [mode of] making of a lease
is by the words demise, grant, and to farm let, and with an
habendum for life or years, yet a lease may be made by other
words; for whatsoever word will amount to a grant will amount
toa lease. And therefore a lease may be made by the word give
betake, orx the like. The word locavit [hired] also is a good word.
And the use in the Exchequer is to make leases by the word
committimus, which is a good word to make a lease (either by the
Crown or a common person : Co. Litt. 45 b). And if A. do but grant
and covenant with B. that B. shall enjoy such a piece of land for
twenty years, this is a good lease for twenty years. So if A.
yromise to B. to suffer him to enjoy such a piece of land for
iwenty years this is a good lease for twenty years. So if A. license
B. to enjoy such a piece of land for twenty years; this is a good
lease for twenty years:” Shep. Touch. 271, 272.

Accordingly, a lease has been created by a covenant with a man
that he should enjoy the land for a certain time: 1 Roll. Ab.
847, 848; Harrington v. Wise (1597), Cro. Eliz. 486 ; Noy, 57 ; S. C.
sub nom. Harrington v. Wyes, Moo. 459 ; Whitlock v. Horton (1606),
Cro. Jac. 91; S. C. sub nom. Whitlock v. Chartwell, Noy, 14; Lady
Montague’s Case (1612), Cro. Jac. 801; Tisdale v. Essex (1615),
Hob. 84; Moo. 861; 3 Buls. 204; 1 Roll. Rep. 897; Ponesley v.
Blackman (1620), Bridg. 12; Drake v. Munday (1680), Cro. Car.
207; W. Jo. 281; Richards v. Sely (1676), 2 Mod. 79; 8. C.
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sub nom. Richards v. Ceely, 8 Keb. 638; per Mansfield, C.J.,
Wright d. Plowden v. Cartiright (1757), 1 Burr. 283; Doe d.
Jackson v. Ashburner (1798), 5 T. R. 168 (Alderes v. Wray
(1619), 2 Roll. Rep. 121, is contra); by a mere license to occupy
for a certain time; Y. B. 5§ H. VII. (1489), 1; Bro. Ab. tit. Lease,
80; Hall v. Seabright (1669), 1 Mod. 14; 2 Keb. 561; 1 Sid.
428 ; Anon. (Ca. 51) (1705), 11 Mod. 42; Right d. Green v.
Proctor (1768), 4 Burr. 2208; by a covenant to stand seised ;
Right d. Basset v. Thomas (1763), 8 Burr. 1441, 1446; 1 W. Bl
446; by a covenant to pay rent followed by entry: Copley v.
Hepuworth (1690), 12 Mod. 1; 8 Salk. 108.

Contra as to But a lease is not created by a covenant with a man that a

leage ; stranger shall enjoy land for a certain term: Littleton and Pernes’
Case (1587), 1 Leon. 186; Porry v. Allen (1589), Cro. Eliz. 178;
S. C. sub nom. Perryn v. Allen, Owen, 97; Green v. Edwards
(1689), Cro. Eliz. 216; 1 And. 258; 1 Leon. 218; Moo. 297;
but see per Mansfield, C.J., Wright d. Plowden v. Cartwright
(1767), 1 Burr. 288.

A covenant by the tithe-owner with the land-owner not to take
tithes for a certain time was held not to amount to a lease of
them : Brewer v. Hill (1794), 2 Anst. 418.

Asagreement  The cases as to when an agreement for a lease amounts to a

for lease ; lease are collected in Woodfall, c. 5, s. 8 (17th ed., p. 147); the
most modern are Walsh v. Lonsdale (1882), 21 Ch. D. 9, and
AlUhusgen v. Brooking (1884), 26 Ch. D. 559 ; Swain v. Ayres (1888),
21 Q. B. D. 289; Lowther v. Heaver (1889), 41 Ch. D. 248;
Manchester Brewery Co. v. Coombs, [1901] 2 Ch. 608.

Asassignment  The words ‘‘ grant, bargain, sell, and demise’ were held to

of term : operate by way of assignment of a term in Marshall v. Frank
(1717), Gilb. Eq. R. 148; Beawmont v. Marq. of Salisbury (1854),
19 Beav. 198.

Where a term had become merged in the inheritance, and the
owner of the inheritance ‘‘ granted, bargained, sold, assigned and
set over” the premises for the residue of the original term, it was
held that there was a resuscitation of the term by the words grant,
bargain, and sell, as well as assign: Denn d. Wilkins v. Kemeys
(1808), 9 East, 866 ; Cottce v. Richardson (1851), 7 Ex. 148; but
Shadwell, V.-C., held a contrary opinion in Law v. Urlicin (1848),
16 Sim. 877 (where the operative word was ‘‘ assign " only).

As appoint- A power of appointment among children has been held to bLe
ment ; exercised by a feoffment: Daniel v. Ubley (1626), W. Jo. 187; S. C.
sub nom. Daniel v. Upton, Noy, 80 ; sub nom. Daniel v. Uply, Latch,
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184; sub nom. Danyel v. Ubley, Bendl. 178; by a lease and
release: Tomlinson v. Dighton (1711), 1 P. Wms. 149; 2 Eq.
Ca. Ab. 809, p. 18; S. C. sub nom. Thomlinson v. Dighton, 10 Mod.
81 and 71; by a recital: IWilson v. Piggott (1794), 2 Ves. Jr. 851,
855; and a power of jointuring has been held to be exercised by
a covenant to stand seised: Stapleton’s Case, cited 1 Vent. 228;
Lady Hastings’ Case, cited 3 Keb. 511; and by lease and release :
Dyer v. Awister (1706), cited 1 P. Wms. 165; 8. C. sub nom. Gier
v. Ossiter, cited 10 Mod. 84 ; a general power of appointment by a
recital : Poulson v. Wellington (1729), 2 P. Wms. 538 ; 2 Eq. Ca. Ab.
181, pl. 8; by a lease and release: Snape v. Turton (1687), Cro.
Car. 472, W. Jones, 892; contra, Bramhall v. Hall (1764), Amb.
467; 2 Eden, 220; and a power of appointing new trustees by a
recital in a lease to which the donee was a party: Re Farnell’s S. E.
(1886), 88 Ch. D. 599.

On the same principle, deeds not referring to a power have
operation as an execution of it.

An instrument, in order to operate as an execution of a power,
“must either refer to the power, or to the property subject to the
power, or it must affect to deal with some property in general
terms, not defining it, under such circumstances that it cannot
have effect except upon the property comprised in the power; as,
for instance, where a testator gives all his real estate, having no
real estate of his own, but having only a power over real estate : ”’
per Wood, V.-C., Brodrick v. Brown (1855), 1 K. & J. 828 at
p. 882.

The same rule applies to statutory powers, as, for instance, to
the power of leasing given by the Settled Land Act (1882), 45-46
Vict. c. 88: Mogridge v. Clapp, [1892] 8 Ch. 882.

The cases are collected in Sugden on Powers, 289 (8th ed.);
Farwell on Powers (2nd ed.), p. 176; it is unnecessary to discuss
them at length, as most of them arise on wills. Cowlishaw v.
Hardy (1857), 25 B. 169, is however a case on a deed.

Where the donee of a power has also an interest, and the deed
executed by him refers to the power, it operates as an execution of
the power ; otherwise, it operates on his interest. But where the
deed cannot take effect on his interest, it will operate as an execu-
tion of the power, even if no reference be made to the power:
Sir Ed. Clere’s Case (1602), 6 Rep. 17 b; S. C. sub nom. Parker v.
Sir Ed. Clere, Moo. 567 ; sub nom. Sir Ed. Cleer v. Parker (1602),
Cro. Eliz. 877 ; sub nom. Sir Ed. Clere v. Parker (1604), Cro. Jac. 81 ;
Colt and Glover v. Bp. of Coventry and Lichfield (1612) Hob. 140,
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at p. 160 ; but see Browne v. Taylor (1626), Cro. Car. 88 ; Sugden on
Powers, 848 (8th ed.) ; Farwell, Pow. (2nd ed.) 266.

Powers of revocation limited to be exercised by deed have been
held to be well exercised, by an indenture executed in accord-
ance with the requirements of the power and containing a covenant
to levy a fine to other uses and by fine levied accordingly: Wigson
v. Garret (1675), 2 Lev. 149 ; by a fine followed by an indenture
executed in accordance with the requirements and declaring the
uses of the fine: Herring v. Brown (1688), Carth. 22; 2 Show.
K. B. 185; Skin. 85, 52 and 184 ; reversing 1 Vent. 368 and 871,
and Comb. 11.

There is, however, an important exception to this rule for—

A voluntary settlement, intended to take effect by
transfer, cannot be upheld as a declaration of trust, if
the transfer be not completed.

‘“If the settlement is intended to be effectuated by one of the
modes to which I have referred, the Court will not give effect to it
by applying another of those modes. If it is intended to take effect
by transfer, the Court will not hold the intended transfer to operate
a8 a declaration of trust:’’ per Turner, L.J., Miroy v. Lord (1862),
4D.F. & J. 264 at p. 274; Antrobus v. Smith (1806), 12 Ves. 89 ;
Dillon v. Coppin (1889), 4 M. & C. 647; Scarle v. Law (1846), 15
Sim. 95 ; Bridge v. Bridge (1852), 16 B. 815 ; Woodford v. Charnley
(1860), 28 B. 96; WWarriner v. Rogers (1873), L. R. 16 Eq. 840;
Riclhards v. Delbridge (1874), L. R. 18 Eq. 11; Moore v. Moore
(1874), L. R. 18 Eq. 474 ; Heartley v. Nicholson (1874), L. R. 19 Eq.
288 ; Lee v. Magrath (1882), 10 L. R. Ir. 818; Re Shield, (1885),
58 L. T. 5.

““When a deed may enure to divers purposes [both
taking effect on delivery] he to whom the deed is
made shall have election which way to take it, and he
may take it that way as shall be most for his advantage:”
Shep. Touch. 83.

The rule is stated in the Touchstone without the words in
brackets, but it requires the insertion of those words, because, if a
deed operates in one manner on delivery, and can only operate in
another on a further act being done, it must operate in the former
way and the grantee has no election: Anon. (1572), 3 Leon. 16 ;
Haggerston v. Hanbury (1826), 5 B. & C. 501.



ELECTION OF GRANTEE.

““Some words are large and have a general extent, and some
have a proper and particular application. The former sort may
contain the latter ; as dedi or concessi may amount to a grant, a
feoffment, a gift, a lease, a release, a confirmation, a surrender, &c.,
and it is in the election of the party to use which of these purposes
he will. . . . And he to whom such a deed comprehending ded:, &c.,
is made, may plead it as a grant, as a release, or as a confirmation,
at his election : ’ Co. Litt. 301 b.

Sir R. H., seised of a manor, part in demesne, part in copyhold,
part in leasehold for years, in consideration of a sum of money, by
deed, ‘‘demised, granted, bargained, and sold” it for a term of
years to commence from his death. Held, that the grantees might
elect to take by demise at common law, or by bargain and sale
under the statute : Heyward's Cuse (1595), 2 Rep. 85a; to the same
effect are Lennard's Case (1585), 2 Leon. 192; S. C. sub nom.
Leonard’'s Case, 8 Leon. 128 ; and Darrell v. Gunter (1629), Sir W.
Jones, 206, where the words were ‘ demise, grant, and to farm
let.”

The King having rent of a manor, of which A. and his wife
were jointly seised, for valuable consideration, * gave and granted,
remitted, released, and renounced’ the rent to the husband and
his heirs. Held, that the husband might use it as a grant of the
rent or as a release of it, at his election: Anon. (1572), Dy. 819D,

pl. 16.
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WORDS TO BE CONSTRUED IN LITERAL MEANING.

—_——

TWords to be taken in Literal Meaning : Technical Words: Evidence
Admissible to determine Literal Meaning: Evidence of Circum-
stances : Foreign Language : Dictionary : Illegible Documents :
Words Defined by Statute: Technical Legal Terms : Practice of
Conveyancers : Mercantile Contracts.

TrE next most important rule for the construction of deeds is—

WHEN the words used in a deed are in their literal
meaning unambiguous, and when such meaning is not
excluded by the context, and is sensible with respect to
the circumstances of the parties at the time of executing
the deed, such literal meaning must be taken to be that

- in which the parties used the words.

By ‘“literal meaning’ is intended not necessarily the primary
etymological or dictionary meaning, but (1) the meaning usually
affixed to the words at the time of the execution of the deed, by
persons of the class to which the parties belonged; or (2) the
meaning in which the words must have been used by the parties,
having regard to their circumstances at the time of execution; or
(8) the meaning which it can be conclusively shown that the parties
were in the habit of affixing to the words.

The literal meaning of technical words in a deed relating to
the art or science in which such words are used is their technical
meaning.

Extrinsic evidence is admissible for the purpose of
determining the literal meaning of the words used and
for no other purpose.

Hence evidence is admissible to show who the parties to the
instrument are, the circumstances under which the instrument was
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executed, and the meaning which they were in the habit of affixing
to any words used.

“As words and phrases of speech are to be expounded and
construed as they are generally understood, so it is likewise in
particular places; and therefore, if I covenant to convey to another
an acre of land in Cornwall, the common acceptation of the word
“acre’ there amounts to as much as a hundred of other counties,
80 ‘a perch’ in Staffordshire is as much as twenty perches in some
-other places, therefore such words must be governed by the common
and known acceptation of the people:” per Curiam, Barksdale v.
Morgan (1693), 4 Mod. 185 at p. 186.

A written instrument ‘‘ is to be construed according to its sense
and meaning, as collected, in the first place, from the terms used
in it, which terms are themselves to be understood in their plain,
ordinary, and popular sense, unless they have generally in respect
to the subject-matter, as by the known usage of trade, or the like,
acquired a peculiar sense distinct from the popular sense of the
same words; or unless the context evidently points out that they
must in the particular instance, and in order to effectuate the
immediate intention of the parties to that contract, be under-
stood in some other special and peculiar sense:” per Lord Ellen-
borough, C.J., Robertson v. French (1808), 4 East, 180 at p. 1385.

“It is true that Courts ought to expound deeds as well as wills
according to the intention of rthe maker, but it has never been
said that a Court is 8o to frame or alter a deed as may best effectuate
the maker’s intention. The party is left to execute his own purpose
in his own way. He may execute it unskilfully and insufficiently,
but if the dispositions which he makes are clear and unambiguous
the Court cannot alter them merely because they are ineffectual
to the attainment of the proposed end:” per Grant, M.R.,
Cholmeondeley v. Clinton (1817), 2 Mer. 171 at p. 848.

*“This is the first time I have ever known it doubted, whether
the estate, and interest, and powers of the settlor over the estate
he was settling was admissible in proof. I am not offering
declarations of what the party said she meant, I am not con-
struing a legal instrument by the acts of the parties, or by their
understanding upon it [as in Cook v. Booth ((1778), Cowper, 819)];
but, by showing the circumstances and situation of the party,
and the estates and interest she had at the time, I am enabling the
House to judge what, in legal construction, was her meaning.
And I am not aware that there is any legal authority to
exclude the evidence of such circumstances and situation. . . .
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If a man makes any deed or will, have I not a right to know what
estate he had at the time he made such deed or will; and does not
the construction vary, in some cases, according to the estate ? If I
grant & man an estate for life, without saying whether for his
life or mine, is not evidence admissible to show what interest
I had in the premises? For if I was tenant in fee, he will
take an estate for his own life; if I was tenant in tail or for
life only, he will take for mine” (Co. Litt. 42 a): per Bayley, J.,
Smith v. Doe d. Jersey (1821), 2 Brod. & Bing. 478 at p. 550. In
that case a settlement contained a power to grant leases, “so as
there be contained in every such lease a power of re-entry for
non-payment of the rent thereby to be reserved;’ the power of
re-entry inserted into the lease was in case the rent should be
unpaid for fifteen days, and there should not be sufficient distress,
or in certain other events. Held, that evidence was admissible as
to the form of the power of re-entry inserted in leases of the estate
prior to the settlement: see per Lord Eldon, L.C., S. C. 2 Brod. &
Bing. at pp. 602 et seq.; 8 Bligh, at pp. 449 et seq.

“It is unquestionable that the object of all exposition of written
instruments must be to ascertain the expressed meaning or inten-
tion of the writer, the expressed meaning being equivalent to the
intention ; and I believe the authorities to be numerous and clear
(too numerous and clear to make it convenient or necessary to cite
them) that, where language is used in a deed which in its primary
meaning is unambiguous, and in which that meaning is not
excluded by the context, and is sensible with reference to the
extrinsic circumstances in which the writer was placed at the time
of writing, such primary meaning must be taken, conclusively, to
be that in which the writer used it; such meaning, in that case,
conclusively states the writer’s intention, and no evidence is
receivable to show that in fact the writer used it in any other
sense, or had any other intention. This rule, as I state it, requires
perhaps two explanatory observations ; the first, that if the language
be technical or scientific, and it is used in a matter relating to the
art or science to which it belongs, its technical or scientific must be
considered its primary meaning; the second, that by ¢ sensible with
reference to the extrinsic circumstances’ is not meant that the
extrinsic circumstances make it more or less reasonable or probable
is (sic ; quaere that the primary meaning is) what the writer should
have intended ; it is enough if those circumstances do not exclude
it, that is, deprive the words of all reasonable application according
to such primary meaning.
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¢ This rule thus explained, implies that it is not allowable in the
case supposed to adduce any evidence, however strong, to prove an
unexpressed intention varying from that which the words used
import. This may be open no doubt to the remark, that, although
we profess to be exploring the intention of the writer, we may be
led in many cases to decide contrary to what can scarcely be
doubted to have been the intention, rejecting evidence which may
be most satisfactory in the particular instance to prove it. The
answer is, that interpreters have to deal with the written expression
of the writer’s intention, and Courts of Law to carry into effect
what he has written, not what it may be surmised, on however
probable grounds, that he intended only to have written. . . . But
in proportion as we are removed from the period in which an
author writes, we become less certain of the meaning of the words
he uses ; we are not sure that at that period the primary meaning
of the words was the same as now, for by the primary is not
meant the etymological, but that which the ordinary usage of
society affixes to it. We are also equally uncertain whether at that
period the words did not bear a technical or conventional sense;
and whether they were not so used by the writer : ” per Coleridge, J.,
Shore v. Wilson (1842), 9 Cl. & F. 855 at pp. 525, 527.

“1 apprehend that there are two descriptions of evidence (the
only two which bear upon the subject of the present inquiry), and
which are clearly admissible in every case for the purpose of
enabling a Court to construe any written instrument, and to apply
it practically. In the first place, there is no doubt that not only
where the language of the instrument is such as the Court does not
understand, it is competent to receive evidence of the proper
meaning of that language, as when it is written in a foreign tongue;
but it is also competent, where technical words or peculiar terms,
or indeed any expressions are used, which at the time the instru-
ment was written, had acquired an appropriate meaning, either
generally or by local usage, or amongst particular classes. The
authorities in support of this position are The Attorney-General v.
The Plate Glass Co. (1792), 1 Anst. 89; Goblet v. Beechey (1829),
8 Sim. 24 ; Smith v. Wilson (18382), 8 B. & Ad. 728 ; Richardson v.
Wilson (18383), 4 B. & Ad. 787; and Clayton v. Gregson (1836), 5
Ad. & E. 802. This description of evidence is admissible, in order
to enable the Court to understand the meaning of the words
contained in the instrument itself, by themselves, and without
reference to the extrinsic facts on which this instrument is intended
to operate.
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“ For the purpose of applying the instrument to the facts, and
determining what passes by it, and who take an interest under it, a
second description of evidence is admissible, viz., every material
fact that will enable the Court to identify the person or thing
mentioned in the instrument, and to place the Court whose pro-
vince it is to declare the meaning of the words of the instrument,
as near as may be in the situation of the parties to it. The
authorities for this position are also numerous; they are referred
to in Vice-Chancellor Wigram’s excellent Treatise on the Admission
of Extrinsic Evidence, under the Fifth Proposition (p. 58, 8rd ed.;
p. 67, 4th ed.). From the context of the instrument, and from
these two descriptions of evidence, with such circumstances as by
law the Court, without evidence, may of itself notice, it is its duty
to construe and apply the words of that instrument; and no
extrinsic evidence of the intention of the party to the deed, from
his declarations, whether at the time of his executing the instru-
ment, or before or after that time, is admissible; the duty of the
Court being to declare the meaning of what is written in the instru-
ment, not of what was intended to have been written : "’ per Parke, B.,
Shore v. Wilson (1842), 9 Cl. & F. 855 at p. 555.

“The general rule I take to be, that where the words of any
written instrument are free from ambiguity in themselves, and
where external circumstances do not create any doubt or difficulty
as to the proper application of those words to claimants under the
instrument, or the subject-matter to which the instrument relates,
such instrument is always to be construed according to the strict,
plain, common meaning of the words themselves; and that in such
case evidence dehors the instrument, for the purpose of explaining
it according to the surmised or alleged intention of the parties to
the instrument, is utterly inadmissible. If it were otherwise, no
lawyer would be safe in advising upon the construction of a written
instrument, nor any party in taking under it, for the ablest advice
might be controlled and the clearest title undermined, if at some
future period parol evidence of the particular meaning which the
party affixed to his words, or of his secret intention in making the
instrument, or of the objects he meant to take benefit under i,
might be set up to contradict or vary the plain language of the
instrument itself.

““The true interpretation, however, of every instrument being
manifestly that which will make the instrument speak the intention
of the party at the time it was made, it has always been considered
as an exception, or perhaps, to speak more precisely, not so much
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an exception from, as a corollary to, the general rule above stated,
that where any doubt arises upon the true sense and meaning of
the words themselves, or any difficulty as to their application under
the surrounding circumstances, the sense and meaning of the
language may be investigated and ascertained by evidence dehors
the instrument itself; for both reason and common sense agree
that by no other means can the language of the instrument be made
to speak the real mind of the party. Such investigation does of
necessity take place in the interpretation of instruments written in
o foreign language; in the case of ancient instruments, where, by
the lapse of time and change of manners, the words have acquired
in the present age a different meaning from that which they bore
when originally employed ; in cases where terms of art or science
occur ; in mercantile contracts, which in many instances use a
peculiar language employed by those only who are conversant in
trade and commerce; and in other instances in which the words,
besides their general common meaning, have acquired, by custom
or otherwise, a well-known peculiar idiomatic meaning in the
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particular country in which the party using them was dwelling, or -

in the particular society of which he formed a member, and in
which he passed his life. In all these cases evidence is admitted
to expound the real meaning of the language used in the instrument,
in order to enable the Court or Judge to construe the instrument,
and to carry such real meaning into effect.

* But whilst evidence is admissible in these instances for the pur-
pose of making the written instrument speak for itself, which with-
out such evidence would be either a dead letter, or would use a
doubtful tongue, or convey a false impression of the meaning of the
party, I conceive the exception to be strictly limited to cases of the
description above given, and to evidence of the nature above
detailed ; and that in no case whatever is it permitted to explain
the language of a deed by evidence of the private views, the secret
intentions, or the known principles of the party to the instrument,
whether religious, political, or otherwise, any more than by express
parol declarations made by the party himself, which are universally
excluded, for the admitting of such evidence would let in all the
uncertainty before adverted to; it would be evidence which in most
instances could not be met or countervailed by any of an opposite
bearing or tendency, and would in effect cause the secret unle-
clared intention of the party to control and predominate over the
open intention expressed in the deed:” per Tindal, C.J., Shore v.
Wilson (1842) 9 Cl. & F. 855 at p. 565.
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TRADE TERMS AND USAGE.

‘“ We must apply the ordinary rules of construction. . . . One of
these rules is that words are to be construed according to their
strict and primary acceptation unless from the context of the
instrument and the intention of the parties to be collected from it
they appear to be used in a different sense, or unless in their strict
sense they are incapable of being carried into effect; and subject
always to the observation that the meaning of a particular word may
be shown by parol evidence to be different in some particular place,
trade, or business from its proper and ordinaryacceptation : ” Jallan
v. May (1844), 18 M. & W. 511 at p. 517.

‘It is clear that the construction of a written contract, subject to

the exceptions mentioned below, is for the Judge. It is also clear
that ‘months’ denote at law ‘lunar months,’ unless there is
admissible evidence of an intention in the parties using the word to
denote ‘calendar months.’ If the context shows that calendar
months were intended, the Judge may adopt that construction
(Lang v. Gale (1818),1 M. & S. 111; Reg. v. Chawton (1841),
1 Q. B. 247). If the surrounding circumstances, at the time the
instrument was made, show that the parties intended to use the
word, not in its primary or strict sense, but in some secondary
meaning, the Judge may construe it from such circumstances,
according to the intention of the parties (Beckford v. Cruttwell
(1832), 1 Moo. & R. 187; Mallan v. May (1844), 13 M. & W. 511 ;
Walker v. Hunter (1845), 2 C. B. 824 ; Goldshede v. Swan (1847),
1 Exch.154; Bacon’s Maxims, Reg.10,and the examples there given).
If there is evidence that the word was used in a sense peculiar to
a trade, business, or place, the jury must say whether the parties
used it in that particular sense (Jolly v. Young (1794), 1 Esp.
N. P. C. 186; Smith v. Wilson (1832), 8 B. & Ad. 728; Grant v.
Maddox (1846), 15 M. & W. 787). If the meaning of a word
depends upon the usage of the place where any thing under the
instrument is to be done, evidence of such usage must be left to the
jury (Bourne v. Gatliff (1844), 11 Cl. & F. 45; Robertson v. Jackson
(1843), 2 C. B. 412). Also the jury may have to give the meaning
of some technical words:” per Lord Denman, C.J., Simpson v.
Margitson (1847), 11 Q. B. 23 at p. 81.

‘““The evidence was admissible in this case for the purpose of
showing the circumstances in which the party was when making
the instrument. You admit it as you admit evidence in construing
a will, not to modify the expressions of the will, not to affix a sense
upon the will which it does not bear, not to tell you what the
weaning of the will is, but to tell you what were the circumstances
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in which the testator was when he used those expressions, for
the purpose of enabling you to ascertain what meaning he affixed
to the expressions that he used, and for no other purpose:” per
Lord Brougham, Drummond v. Attorney-General for Ireland (1849),
2 H. L. C. 837 at p. 862.

“In construing such an instrument, you may look to the usage
to see in what sense the words were used at that time; you may
look to contemporaneous documents, as well as to Acts of Parlia-
ment, to see in what sense the words were used in the age in
which the deeds were executed (Shore v. Wilson (1842), 9 ClL
& F. 855 at pp. 418 et seq.) ; but to admit evidence to show the
sense in which words were used by particular individuals, is contrary
to sound principle: ” per Lord Campbell, Ibid. at p. 863.

“In Lady Hewley's Case, Shore v. IWilson ((1842), 9 CL & F.
855), and in the later case from Dublin, Drummond v. The Attorney-
General ((1842),1 Dru. & War. 858, and on appeal (1849), 2 H. L. C.
837),parol evidence wasreceived only toenable the Court to understand
and construe the deed under which the trusts existed. The great
question in the former case was as to what was the sense in which
the words ‘godly preachers of Christ’s holy gospel’ were to be
understood in the deed creating the trust, and in the Ilatter the
question was in like manner as to the meaning of the words
‘Protestant Dissenters.” In both these cases the parol evidence was
necessary, in order to enable the Court rightly to understand the
deed. Certain words were used which it was necessary to construe,
and this could not be done without admitting a great deal of
evidence as to the state of religious parties at the time when the
deeds were framed. For such a purpose the evidence was most
reasonable. It was like the evidence afforded by a dictionary,
which enables us to translate a foreign language; or a book of
science which gives us the meaning of words of art:” per Lord
Cranworth, Attorney-General v. Clapham (1855), 4 De G. M. & G.
591 at p. 627.

“ The will must be in writing, and the only question is, what is
the meaning of the words used in that writing. To ascertain which
every part of it must be considered with the help of those surround-
ing circumstances which are admissible in evidence to explain the
words, and put the Court as nearly as possible in the situation
of the writer of the instrument:” per Lord Wensleydale, Grey
v. Pearson (1857), 6 H. L. C. 61 at p. 106.

““ That which he has written is to be construed by every part of
it being taken into consideration according to its grammatical
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construction, and the ordinary acceptation of the words used, with
(st::g:; the assistance of such parol evidence of the surrounding circum-
’ stances as is admissible to place the Court in the position of the
testator:” per Lord Wensleydale, Roddy v. Fitzgerald (1858), 6

H. L. C. 828 at p. 876.

“In construing all instruments, you must know what the facts
were when the agreement was entered into:" per Jessel, M.R.,
Cannon v. Villars (1878), 8 Ch. D. 415 at p. 419.

“In my view the principle upon which words are to be construed
in instruments is very plain—where there is a popular and common
word used in an instrument, that word must be construed primd
Jacie in its popular and common sense. If it is a word of a

Technical technical or legal character, it must be construed according to

worda. its technical or legal meaning. If it is a word which is of a
technical and scientific character, then it must be construed accord-
ing to that which is its primary meaning, namely, its technical and
scientific meaning. But before you can give evidence of the
secondary meaning of & word, you must satisfy the Court from the
instrument itself or from the circumstances of the case that the
word ought to be construed, not in its popular or primary significa-
tion, but according to its secondary intention:”’ per Fry, J., Holt
v. Collyer (1881), 16 Ch. D. 718 at p. 720.

‘I agree that here the Court must not shut its eyes or blindfold
itself, but must try to put itself, in order to understand this agree-
ment, in the position as near as it can of the parties making the

Circum- agreement. That is the rule, as I understand, on the construction

stances. of every deed or document, whether it be an agreement, a deed, or a
will : the Court has a right to know, and is bound to know, all the
material facts which were known to the parties at the time when
the agreement, deed, will, or whatever it may be was entered into
or made. That is legitimate in all cases for the purpose of con-
struing a written instrument :” per Kay, J., Ifart v. Hart (1881), 18
Ch. D. 670 at p. 692.

Similar observations will be found in Holloway v. Ilolloway
(1800), 5 Ves. 899 at p. 401; Sidney v. Shelley (1815), 19 Ves. 8352
at p. 866 ; Cholmondeley v. Clinton (1817), 2 Mer. 171 at p. 344 ;
(1820), 2 J. & W. 1 at pp. 67, 69, 80; Goldshede v. Swan
(1847), 1 Exch. 154; Hext v. Gill (1872), L. R. 7 Ch. 699 at
p. 705; Inglis v. Buttery (1878), 8 Ap. Ca. 552 at p. 577; Tucker
v. Linger (1882), 21 Ch. D. 18 at p. 86.

Where parties  When evidence has been admitted to show the circumstances in
motadidem:  which the instrument was executed, or the meaning which the
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parties attached to the words used, it may appear that a word, or
description, used in the deed, was used by the parties thereto with
different meanings: Raffles v. Wichelhaus (1864), 2 H. & C. 906
(where the parties contracted as to the purchase of cotton, *to
arrive ex Peerless, from Bombay,” one party meaning a ship of that
name which sailed in October, and the other a ship of that
name which sailed in December); Richards v. North London
Railway Co. (1871), 20 W. R. 194 (where the parties were not
agreed as to what was properly included in the description of the
parcels). In such cases the parties are not ad idem, and there is
consequently no contract.

“I cannot admit that there is any such presumption against ful-
ness or even superfluity of expression, in statutes or other written
instruments, as to amount to a rule of interpretation controlling
what might otherwise be their proper construction. No doubt,
when the words admit of it, that interpretation which makes them
more officious with respect to the clear and ascertained policy of
the statute or purpose of the instrument is (in general) to be pre-
ferred to that which makes them less so. . . . And I adhere to an
opinion expressed by myself in the House of Lords more than ten
years ago in Giles v. Melsom ( (1878), L. R. 6 H. L. 24 at pp. 88
and 84), which, unless I am much deceived, I have also heard in
substance expressed by great masters of the law, that ¢ nothing can
be more mischievous than the attempt to wrest words from their
proper and legal meaning, only because they are superfluous:’”
per Lord Coleridge, C.J., Hough v. Windus (1884), 12 Q. B. D.
224 at p. 229.

It should be added that the Court may refer to a dictionary for
the purpose of ascertaining the meaning of a word: Matthew v.
Purchins (1608), Cro. Jac. 208 ; Blandford v. Marlborough (1748),
2 Atk. 542 at p. 545.

Where the document is written in a foreign language, a translator
‘may be employed ; and where the document is so illegible that
the Court cannot read it, or written in cypher (Kell v. Charmer
(1856), 28 Beav. 195), the evidence of experts is admissible
to determine what were the words employed or meant. It
seems that where it is alleged that the document is illegible, it
is for the Court, and not for the jury, to decide whether it is
illegible ; in other words, the Court will not resort to the evidence
of experts to decipher the instrument, unless it is unable to do so
for itself: Remon v. Hayward (1835), 2 Ad. & El. 666.

There is an exception to the rule that evidence of intention is

E.D. 5
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never admissible, for, as will be seen hereafter, in cases of equivoca-
tion, by which is meant cases where the description in the docu-
ment of a person or thing is equally applicable to several persons
or things, direct evidence of intention is admissible to determine
which of such persons or things the writer intended to point out by
such description.

Where the meaning of a word has been defined by an
Act of Parliament, no extrinsic evidence is admissible
to show that the parties to the deed used it in any other
meaning.

In Noble v. Durell (1789),8 T. R. 271, a ‘ pound,” and in
Hockin v. Cooke (1791), 4 T. R. 814, a ‘‘ bushel,” were held to he
the statutory pound and bushel; and see R. v.J. Major (1792), 4
T. R. 750.

In The Master and Brethren of St. Cross v. Lord Howard de
Walden (1795), 6 T. R. 888, it was held that the reservation in a
lease of 8o many quarters of corn must mean quarters as defined
by the Act of Parliament, and not customary quarters.

In Doe d. Spicer v. Lea (1809), 11 East, 312, evidence was not
admitted to show that by the words ¢‘ the feast of St. Michael
was meant Old Michaelmas Day, though, as was pointed out
by the Court, intrinsic evidence might have been used for that
purpose.

In O'Donnell v. O’ Donnell (1878), 1 L. R. Ir. 284, and on appeal
(1882), 18 L. R. Ir. 226, ¢ acre "’ was held to be the statutory acre,
and ‘‘if one sells land and is obliged that it containeth twenty acres
this shall be according to the law and not according to the custom
of the country:” per Gawdy, J., Wing v. Earle (1592), Cro. Eliz.
267. See 1 Smith’s Leading Cases, p. 569 (11th ed.), notes to
Wigglesworth v. Dallison.

Nor will evidence be admitted on an indictment to show that a
word used in a statute relating to a trade may be interpreted accord-
ing to the meaning borne by the word in the trade : Attorney-General
v. Cast-Plate Glass Co. (1792), 1 Anst. 89, where the Court held with
regard to glass that ““ squared "’ meant cut in any rectangular shape
but not necessarily in a shape having equilateral sides, but refused
to admit evidence of a trade usage by which ‘‘squared” meant
““ghaped for sale,” the question being whether the defendants had
complied with the statutes when they cut the glass plates with
rounded sides.
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In the application of the rule to the interpretation Technical

of deeds containing technical legal terms, since the
draftsman probably used those terms in their technical
meanings, such meanings must be affixed to them
unless excluded by the context.

The rule is applied to the construction of Acts of Parliament :
Laird v. Briggs (1881), 19 Ch. D. 22; and to wills.

In Roddy v. Fitzyerald (1858), 6 H. L. C. 823, Lord Wensleydale,
in laying down the rules for the interpretation of wills, which do
not appear to differ in this respect from those employed for deeds,
says (at p. 877): “It is another and most important rule in the
construction of the words used in a will that technical terms, or
words of known legal import, must have their proper legal effect
attributed to them, although the testator uses inconsistent terms
or gives repugnant and impossible directions. To deprive the
technical words of their appropriate sense, there must be sufficient
to satisfy a judicial mind that they were meant by the testator to be
used in some other sense, and to show what that sense is.”

“The will is confessedly not the natural language of the testator
himself, but the professional language of the conveyancer who was
employed to draw it. Surely it is difficult to maintain that in
construing such a will the same sense ought to be imputed to its
language as if the subject of construction were a document of an
ordinary kind, framed in natural language, and treating of un-
technical matters:” per Williams, J., Thellusson v. Rendlesham
(1859), 7 H. L. C. 429 at p. 486.

“We must attach some meaning to the word (‘ seised ’), and if
we are not to take the proper meaning, but some other meaning,
what other meaning is it to be? If we are to guess at the meaning
which the testatrix attached to the word, where are we to stop?
Therefore, it seems to me that the word must either be meaningless,
or else must have its proper technical meaning:’’ per Bramwell,
L.J., Leach v. Jay (1878), 9 Ch. D. 42 at p. 45.

““ The rule is to adopt the legal and technical meaning of the
word unless it is controlled by the context:” per Jessel, M.R.,
Smith v. Butcher (1878), 10 Ch. D. 118 at p. 114.

‘¢ As regards our duty when wills come before us for construction
it is obvious to say that it is in each case to consider the words of
the will. I say that, for the purpose of calling attention to the
argument that in the absence of any rule of law laid down or
established by cases, we are at liberty to construe wills as ordinary
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intelligent persons would do. There is a fallacy in this. We are
bound to have regard to any rules of construction which have been
established by the Courts, and subject to that we are bound to
construe the will as trained legal minds would do. . . . We must
therefore construe the will as we should construe any other
document : ’ per Cotton, L.J., Ralph v. Carrick (1879), 11 Ch. D.
873 at p. 878.

It must be remembered that, as the Judge before whom the case
is being argued is able, and is the only person authorised, to give
an authoritative declaration of the law applicable to it, no evidence
is admissible as to the meaning of the technical legal words employed
other than decisions of other Judges.

Some few old text-books are also considered as being of authority,
and the Judges are in the habit of paying attention to the practice
of conveyancers.

“It has been sometimes said communis error facit jus; but I
s8Ry communis opinio is evidence of what the law is: not where it
is an opinion merely speculative and theoretical floating in the
minds of persons, but where it has been made the groundwork
and substratum of practice upon which powers of this sort have
been erected and acted upon from the time of 32 Hen. VIII. down to
the present time ; all of which have been framed under the sup-
position that the various covenants which the author of the power
prescribed were capable of being enforced. For what purpose can
we suppose that persons conversant in drawing wills and family
settlements have gone on presecribing those terms where no one
term and no one covenant except that for payment of rent
could be enforced:” per Lord Ellenborough, C.J., Isherwood v.
Oldknow (1815), 8 M. & S. 882 at p. 896.

“T put this case on the practice of conveyancers, and after the
abuse which I have heard at the bar of the House of Lords and
elsewhere upon that subject, I am not sorry to have this oppor-
tunity of stating my opinion that great weight should be given to
that practice:” per Lord Eldon, C., Howard v. Ducane (1828),
1T. &R. 81 atp. 87; and see his remarks in Smith v. Doe d. Jersey
(1821), 2 Brod. & Bing. 478 at p. 5§99 ; S.C. sub nom. Smith v. Earl
Jersey 8 Bligh, P. C. 290 at p. 444 ; and the remarks of Erle, C.J.,
in Heelis v. Blain (1864), 18 C. B. N. 8. 90 at p. 108.

*“ The settled practice of conveyancers is to be looked upon as
part of the common law: " per James, L.J., In re Ford and Hill
(1879), 10 Ch. D. 365 at p. 870. ‘I agree with the Vice-Chancellor
that the practice of conveyancers, although it does not decide the



INTERPRETATION OF MERCANTILE CONTRACTS.

point, is not wholly irrelevant’’ (in construing deeds) : per Jessel,
M.R., In re Athill, Athill v. Athill (1880), 16 Ch. D. 211 at p. 228,
and see per Byrne, J., Hollis Hospital and Hague's Contract [1899],
2 Ch. D. 540 at p. 551; but ““ although I respect the practice and
opinions " of conveyancers ‘‘ greatly, I am not at liberty to regard
them as the law,” per Bacon, V.C., Anson v. Potter (1879), 18 Ch. D.
141 at p. 148; and in Mason v. Ogden, [1903] A. C. 1, “upon
counsel for the respondents urging that a reversal of the decision
below would upset the practice of conveyancing, the Earl of
Halsbury, L.C., observed that if necessary he should have no
hesitation in upsetting that practice : as the reader will see it was
not necessary : ’ Ibid. p. 2.

The rule that technical words must bear their technical meaning
in instruments relating to the art or science to which they belong,
is of the greatest importance in the interpretation of mercantile
contracts, the rule as to which appears to be laid down correctly by
the learned authors of Manning and Granger’s Reports, in the note
to Lewis v. Marshall (1844), 7T Man. & Gr. 729 at p. 745, viz.:—

In construing a usual mercantile contract, the question
is, in what sense have the terms been used in similar
contracts ? In the case of an wnusual contract, have
the terms acquired any, and what, peculiar meaning in
general mercantile language or in the particular trade ?

“On the present occasion, the question was, whether there was a
recognised practice and usage with reference to the voyage and
business out of which the written contract, the subject-matter of
the action, arose, and to which it related, which gave a particular
sense to the words employed in it, so that the parties might be
supposed to have used these words in such sense.

““The character and description of evidence admissible for that
purpose is, the fact of a general usage and practice prevailing in the
particular trade or business, not the judgment and opinion of the wit-
nesses ; for the contract may be safely and correctly interpreted by
reference to the fact of usage; as it may be presumed that such
fact is known to the contracting parties, and that they contract in
conformity thereto; but the judgment or opinion of the witnesses
called affords no safe guide for interpretation, as such judgment or
opinion is confined to their own knowledge:” per Tindal, C.J.,
Lewis v. Marshall (1844), T Man. & Gr. 729 at p. 744.
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“ Mercantile contracts are very commonly framed in a language
peculiar to merchants: the intention of the parties, though perfectly
well known to themselves, would often be defeated if this language
were strictly construed according to its ordinary import in the world
at large: evidence, therefore, of mercantile usage and custom is
admitted in order to expound it and arrive at its true meaning. . . .
In the construction of a contract among merchants, tradesmen or
others, the evidence will not be excluded because the words are in
their ordinary meaning unambiguous ; for the principle of admission
i, that words perfectly unambiguous in their ordinary meaning
are used by the contractors in a different sense from that:” per
Coleridge, J., Brown v. Byrne (1854), 8 El. & BI. 708 at p. 715.

¢ The duty of the Court, or of an arbitrator who is in the place of
the Court, is so to construe a contract as to give effect to the
intention of the parties. Now, although parol evidence is not
admissible to contradict a contract, the terms of which have but
one ordinary meaning and acceptation, yet if the parties have used
terms which bear not only an ordinary meaning, but also one
peculiar to the department of trade or business to which the
contract relates, it is obvious that due effect would not be given to
the intention, if the terms were interpreted according to their
ordinary and not according to their peculiar signification. There-
fore, whenever such a question has come before the Courts, it has
always been held that where the terms of the contract under con-
sideration have, besides their ordinary and popular sense, also a
peculiar and scientific meaning, the parties who have drawn up the
contract with reference to some peculiar department of trade or
business, must have intended to use the words in the peculiar
sense. This is but an application of the well-known rule that the
interpretation of contracts must be governed by the intention of
the parties. And from the nature of the case, the peculiar meaning
of the terms used can be discovered only by means of parol
evidence: "’ per Cockburn, C.J., Myers v. Sarl (1860), 3 El. & El.
806 at p. 815.

“ Now the rule governing the admissibility of evidence to explain
the language of contracts is, that words relating to the transactions
of common life are to be taken in their plain, ordinary and popular
meaning ; but if a contract be made with reference to a subject-
matter as to which particular words and expressions have by usage
acquired a peculiar meaning different from their plain ordinary
sense, the parties to such a contract, if they use those words or
expressions, must be taken to have used them in their restricted
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and peculiar signification. And parol evidence is admissible of the
usage which affixes that meaning to them. The admissibility of
such evidence does not depend upon whether the expression to be
construed is ambiguous or unambiguous; but merely upon whether
or not the expression has, with reference to the subject-matter of
the contract, acquired the peculiar meaning:”’ per Hill, J., Ibid.
at p. 818.

“I agree with my brother Hill that the words of a written com-
mercial contract are to be understood in the sense which they have
acquired in the trade to which the contract relates. It is a primd
Jfacie presumption that, if the parties to such a contract use
expressions which bear a peculiar meaning in the trade, they use
them in that peculiar meaning ; which can be ascertained only by
parol evidence. I do not think that it is necessary, in order to
render such evidence admissible, that there should be any ambiguity
on the face of the phrase which has to be construed. . . . That I
take to be the true rule of law upon the subject; that when it is
shown that a term or phrase in a written contract bears a peculiar
meaning in the trade or business to which the contract relates, that
meaning is, primd facie, to be attributed to it, unless, upon the
construction of the whole contract, enough appears, either from
express words or by necessary implication, to show that the parties
did not intend that meaning to prevail:” per Blackburn, J., Ibid.
at p. 819.

“The Court it is which, when once it is in possession of the
circumstances surrounding the contract, and of any peculiarity of
meaning which may be attached by reason of the custom of the
trade, to any of the words of that contract, has to place the con-
struction upon the contract. . . . Now having submitted to your
Lordships what I understand to be the natural and literal meaning
of this contract, I ask how is that natural meaning to be got rid of ?
My Lords, I conceive in this way, and only in this way. It was of
course competent for those who were resisting the application of
this natural construction of the contract, to have said: ‘ We will
prove by evidence that according to the custom of the trade, these
words, which have this natural signification, are used in a wider or
in a different sense.’ . . . That of course would, according to the
well-known rule of law which admits parol evidence, not to contra-
dict & document, but to explain the words used in it, supply, as it
were, the mercantile dictionary in which you are to find the mer-
cantile meaning of the words which are used. That would be a
legitimate and well-known mode of construing the document: " per
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EVIDENCE ADMITTED TO EXPLAIN MERCANTILE TERMS.

Lord Cairns, L.C., Bowes v. Shand (1877), 2 Ap. Ca. 455 at pp. 462,
468.

Examples of cases in which evidence has been admitted to explain
technical words : —

In a building contract : ‘‘ per superficial yard of work nine inches
thick:” Symonds v. Lloyd (1859), 6 C. B. N. S. 691; * weekly
account: ’ Myers v. Sarl (1860), 8 El. & El. 806.

In a charter-party : “month:” Jolly v. Young (1794), 1 Esp.
N. P. C. 186; ¢ in turn to deliver : ’ Robertson v. Jackson (1845), 2
C. B. 412; “in regular turns of loading:’’ Leidemann v. Schultz
(1858), 14 C. B. 88 ; see also Hudson v. Clementson (1856), 18 C. B.
218 ; ‘“in regular turn :”’ Lawson v. Burness (1862), 1 H. & C. 896 ;
“port:” Sailing Ship *“ Garston” Co. v. Hickie £ Co. (1885), 15
Q. B. D. 580.

In a contract relating to sport: ‘‘ acrosscountry: " Evansv. Pratt
(1842), 8 Man. & Gr. 759; “P.P.:" Daintree v. Hutchinson (1842),
10 M. & W. 85.

In a theatrical agreement: ‘three years:” Grant v. Maddox
(1846), 15 M. & W. 787.

In a contract of service: ‘ toserve from 11th November next until
11th November, 1817 ”’ (the evidence was to show that certain holi-
days were allowed) : Reg. v. Inhabitants of Stoke-upon-Trent (1848),
5 Q. B. 803 ; “‘ the same ground " (the servant being a commerecial
traveller) : Mumford v. Gething (1859), 7 C. B. N. S. 805.

In a confract for sale : * mess pork of Scott & Co.” (to show that
this meant manufactured by Scott & Co.) : Powell v. Horton (1886),
2 Bing. N. C. 668 ;  sold 18 pockets Kent hops at 100s.” (to show
that the price was meant to be 5.. per cwt.) : Spicer v. Cooper (1841),
1 Q. B. 424; ‘““good” and “fine” barley: IHutchinson v. Bowker
(1889), &6 M. & W. 535; “bale”” of gambier (to show that by usage
it meant a package of a particular description) : Gorrissen v. Perrin
(1857), 2 C. B. N. 8. 681.

In a lease of a rabbit warren: that by custom of the country
““one thousand rabbits ” means 1,200: Smith v. Wilson (1832), 3
B. & Ad. 728.

In a lease of * warren of conies’: Robinson v. Duleep Single
(1879), 11 Ch. D. 798 at p. 834.

In an agreement for an agricultural lease : ‘ mines and minerals "’ :
Tucker v. Linger (1882), 21 Ch. D. 18; (1888), 8 App. Cas.
508.

In a mining lease: ‘“level ”: Clayton v. Gregson (1836), 5 Ad. &
El 302.



EVIDENCE ADMITTED TO EXPLAIN MERCANTILE TERMS.

In a policy of insurance on a ship: to show whether the words
“the East Indies, East India Islands,” included the Mauritius:
Robertson v. Clarke (1824), 1 Bing. 445.

In an open policy on freight: that * freight ”’ meant by usage the
gross, and not the net amount of the freight: Palmer v. Blackburn
(1822), 1 Bing. 61.

In a bill of lading: * freight for the said goods five-eighths of a
penny sterling per pound, with five per cent. primage and average
accustomed,” to show that by custom three months’ interest or
discount is deducted from freights payable under bills of lading on
goods coming from certain ports: Brown v. Byrne (1854), 8 El. &
Bl 7038. ‘ Freight at the rate of 80s. per ton of 20 cwt., gross
weight, tallow, other goods, grain, or seed, in proportion, as per
London Baltic printed rates:” The Russian Steam Navigation Co.
v. Silra (1868), 18 C. B. N. S. 610.

In a contract to take shares: “ underwrite’ and *‘ discount : ” Re
Licensed Victuallers’ Mutual Trading Association, Ex parte Audain
(1889), 42 Ch. D. 1.

The cases in which evidence of custom has been admitted (a) to
explain the meaning of terms usual in a contract, and (b) to
ingraft stipulations on to the written contract, which second pro-
position is discussed infra in Chapter 8, are collected in the notes
to Wigglesworth v. Dallison, 1 Sm. L. C. 545; in Taylor on
Evidence, pt. iv.c. iv.—(«) 8s. 1162 et seq. (pp. 768 et seq., 9th ed.), and
(b) 8. 1168 et seq. (pp. T6T et seq., 9th ed.) ; and in Roscoe’s Nisi Prius
Evidence, pp. 22 et seq. (17th ed.).

The preceding rules in this chapter are co-extensive with the 2nd,
38rd, 5th, and 6th propositions laid down for the interpretation of
wills in Wigram on Extrinsic Evidence, namely :—

‘ Proposition 2. Where there is nothing in the context of a will
from which it is apparent that a testator has used the words in
which he has expressed himself in any other than their strict and
primary sense, and where his words so interpreted are sensible with
reference to extrinsic circumstances, it is an inflexible rule of con-
struction, that the words of the will shall be interpreted in their
strict and primary sense, and in no other, although they may be
capable of some popular or secondary interpretation, and although
the most conclusive evidence of intention to use them in such
popular or secondary sense be tendered.”

‘“ Proposition 8. Where there is nothing in the context of a will,
from which it is apparent that a testator has used the words in
which he has expressed himself in any other than their strict and

73

Policy of
Insurance.

Bill of lading.

Underwriting
contract.

Statement of
the above
rules applied
to wills b
Wigram, V.-C\,



RULES STATED BY VICE-CHANCELLOR WIGRAM.

primary sense, but his words so interpreted are insensible with refer-
ence to extrinsic circumstances, a Court of law may look into the
extrinsic circumstances of the case, to see whether the meaning of
the words be sensible in any popular or secondary sense, of which,
with reference to these circumstances, they are capable.”

‘ Proposition 5. For the purpose of determining the object of a
testator’s bounty, or the subject of disposition, or the quantity of
interest intended to be given by his will, a Court may inquire into
every material fact relating to the person who claims to be interested
under the will, and to the property which is claimed as the subject
of disposition, and to the circumstances of the testator, and of his
family and affairs, for the purpose of enabling the Court to identify
the person or thing intended by the testator, or to determine the
quantity of interest he has given by his will.

“ The same (it is conceived) is true of every other disputed point,
respecting which it can be shown that a knowledge of extrinsic facts
can, in any way, be made ancillary to the right interpretation of a
testator’s words.”

“ Proposition 6. Where the words of a will, aided by evidence of
the material facts of the case, are insufficient to determine the
testator’s meaning, no evidence will be admissible to prove what the
testator intended, and the will (except in certain special cases) will be
void for uncertainty.”

The above propositions will be found in the 8rd ed. at pp. 17, 42
and 51, and in the 4th ed. at pp. 18, 56, 65, and 94.



CHAPTER V.

DEED TO BE CONSTRUED A8 A WHOLE.
—_—

Deed to be Construed as a Whole : Context : Series of Deeds :
Repugnant Clauses : Repugnant Words Rejected : Omitted Words
Supplied: Words Transposed : Parentheses Inserted : False
Grammar : Incorrect Spelling.

OF course every deed must be construed as a whole, and—

Where the literal meaning of a word is excluded by
the context, there must be affixed to the word such of
the meanings that it properly bears as will enable a
uniform and consistent intention to be collected from
every part of the deed.

The application of this rule is often called applying intrinsic
evidence. '

“ In every deed a reasonable intention shall be construed, though
the words sound to a contrary meaning :” Bold v. Molyneux (1536),
Dyer 14 b at p. 15 a.

“ Every part of the deed ought to be compared with the other
and one entire sense ought to be made thereof:” per Staunford, J.,
Throckmerton v. Tracy (1555), 1 Plow. 145 at p. 161.

“The word (appertaining to the messuage) shall be here taken
in the sense of wusually occupied with the messuage or lying to the
messuage, for when appertaining is placed with the said other words
it cannot have its proper signification . . . and therefore it shall
have such signification as was intended between the parties, or else
it shall be void, which it must not be by any means, for it is
commonly used in the sense of occupied with or lying to, ut supra,
and being placed with the said other words it cannot be taken in
any other sense, nor can it have any other meaning than is agree-
able with law, and forasmuch as it is commonly used in that sense
it is the office of Judges to take and expound the words which
common people use to express their meaning, according to their
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meaning, and therefore it shall be here taken not according to the
true definition of it, because that does not stand with the matter,
but in such sense as the party intended it:”’ per Curiam, Hill v.
Grange (1556), 1 Plow. 164, at p. 170.

“Every deed ought to be construed according to the intention of
the parties, and the intents ought to be adjudged of the several
parts of the deed, as a general issue out of the evidence, and
intent ought to be picked out of every part, and not out of one word
only:” per Hobart, C.J., Trenchard v. Hoskins (1624), Winch,
91 at p. 98.

It is a rule that the construction of a deed ‘be made upon the
entire deed, and that one part of it doth help to expound another,
and that every word (if it may be) may take effect and none be
rejected, and that all the parts do agree together and there be no
discordance therein. Ex antecedentibus et consequentibus est optima
interpretatio : for turpis est pars quae cum suo toto non convenit.
Maledicta expositio quae corrumpit textum :>* Shep. Touch. 87.

“ Qui haeret in litera haeret in cortice, especially in the case of
trusts, which are to be ruled and governed according to the intent
of the parties, where such intent is consistent with the rules of law ;
and the Court will, from the general frame of a testament or settle-
ment, collect the intent, contrary to the express words of a particular
clause :’ per Henley, L. K., Earl of Northumberland v. Earl of Egre-
mont (1759), 1 Ed. 485 at p. 446 ; citing Coryton v. Helyar (1745),
2 Cox, 340, where an absolute term of ninety-nine years limited to
J. C., amongst other limitations of real estate in a will, was cut
down on the construction of the whole will to a term determinable
on the death of J. C.

*It is a true rule of construction that the sense and meaning of
the parties in any particular part of an instrument may be collected
ex antecedentibus et consequentibus ; every part of it may be brought
into action in order to collect from the whole one uniform and con-
sistent sense, if that may be done:” per Lord Ellenborough, C.J.,
DBarton v. Fitzgerald (1812), 15 East, 530 at p. 541.

“In the construction of all instruments it is the duty of the
Court not to confine itself to the force of a particular expression,
but to collect the intention from the whole instrument taken
together. But a Court is not authorised to deviate from the force
of a particular expression, unless it finds, in other parts of the
instrument, expressions which manifest that the author of the
instrument could not have the intention which the literal force of a
particular expression would impute to him. However capricious
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may be the intention which is clearly and unequivocally expressed,
every Court is bound by it, unless it be plainly controlled by other
parts of the instrument: ’ per Leach, V.-C., Hume v. Rundell (1824),
2 8. &8.174 at p. 177.

“If the provisions are clearly expressed, and there is nothing
to enable the Court to put upon them a construction different from
that which the words import, no doubt the words must prevail ; but
if the provisions and expressions be contradictory, and if there be
grounds appearing upon the face of the instrument affording proof
of the real intention of the parties, then that intention will prevail
against the obvious and ordinary meaning of the words. If the
parties have themselves furnished a key to the meaning of the
words used, it is not material by what expression they convey their
intention : ’ per Lord Cottenham, L.C., Lloyd v. Lloyd (1887), 2
My. & Cr. 192 at p. 202.

“It is said, the terms used in the deed are terms of art which
have a definite legal meaning and must be construed accordingly.
But assuming that to be so, it is certain that the context may show
that they are not used in that sense. The word ‘son’ has a
definite legal meaning—namely, legitimate son—but if in a deed it
appeared a person was speaking of his illegitimate children, it is
clear the word ‘son’ might mean an illegitimate son:’ per
Bramwell, B., Monypenny v. Monypenny (1858), 4 K. & J. 174
at p. 182.

Observations to a like effect will be found in:—Lee v. Brace
(1696), 12 Mod. 101, per Holt, C.J. ; Carth. 848 ; 8 Salk. 837 ;
Holt, 668 ; Fisher v. Wigg (1700), 1 P. Wms. 14, per Gould, J.;
Butler v. Duncomb (1718), 1 P. Wms. 448, per Parker, L.C., at
p- 457 ; Hodgeson v. Bussey (1740), 2 Atk. 89, per Hardwicke, L.C.,
at p. 90; S. C. sub nom. Hodgson v. Bussy, Barn. Ch. Rep. 195 ;
Parkhurst v. Smith (1742), Willes, 327, per Willes, C.J., at p. 832;
8. C. sub nom. Smith v. Packhurst, 3 Atk. 185 at p. 186 ; Wright v.
Kemp (1789), 8 T.R. 470, per Kenyon, C.J., and Ashurst, J., at
pp. 472, 478 ; Woodcock v. Duke of Dorset (1792), 8 Bro. C. C. 569,
per Thurlow, L.C., at p. 570 ; Payler v. Homersham (1815), 4 M. &
S. 428, per Ellenhorough, C.J., at p. 426 ; Solly v. Forbes (1820),
4 Moore, 448, per Dallas, C.J.; Lansdowne v. Lansdowne (1820),
2 Bligh, 60, per Eldon, L.C., at p. 88; Cholmondeley v. Clinton
(1820), 2 J. & W. 1, per Plumer, M.R., at p. 89; Monypenny v.
Monypenny (1859), 8 De G. & J. 572, per Chelmsford, L.C., at
p. 588 ; Hext v. Gill (1872), L. R. 7 Ch. 699, per Wickens, V.-C., at
p. 705, n. ; T'aylor v. Corporation of St. Helens (1877), 6 Ch. D. 264,
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per Jessel, M.R., at p. 270; Laird v. Briggs (1881), 19 Ch. D. 22,
per Jessel, M.R., at p. 84; and Tucker v. Linger (1882), 21 Ch. D.
18, per Jessel, M.R., at p. 86.

Thus, though *‘in temporal matters” month means lunar month,
it may be shown by the context to mean calendar month : Lang v.
(Gale (1818), 1 M. & 8. 111 ; Req. v. Inhabitants of Chawton (1841),
1 Q. B. 247 ; Simpson v. Margitson (1847), 11 Q. B. 28.

If the transaction between the parties is contained in
more than one deed, all the deeds must be construed
together, and one may be read to explain the others.

“ The law neither sees nor regards any time but the time of the
first agreement, notwithstanding divers assurances be in different
times and all but to perfect one assurance, and by construction of
law they shall all be said to be made at one and the same time;
otherwise you may shake all assurances:” per Mountague, C.J.,
Havergil v. Hare (1617), 8 Buls. 250 at p. 256.

“The lease and release are but in nature of one deed:’ per
North, C.J., Barker v. Keat (1677), 2 Mod. 249 at p. 252.

“For at law a fine and recovery and deed to lead the uses are
but one conveyance:’ per Holt, C.J., Mountague v. Bath (1698),
2 Rep. in-Ch. 417 at p. 484.

“ And the deed, the fine and the recovery may well be taken as
several parts of one and the same conveyance : ’ per Trevor, C.J.,
Abbot v. Burton (1708), 11 Mod. 181 at p. 184; 2 Salk. 590
at p. 591.

““When documents are actually contemporaneous, that is, two
deeds executed at the same moment, a very common case, or within
so short an interval that having regard to the nature of the trans-
action the Court comes to the conclusion that the series of deeds
represents a single transaction between the same parties, it is then
that they are all treated as one deed : and of course one deed between
the same parties may be read to show the meaning of a sentence,
and be equally read, although not contained in one deed, but in
several parchments, if all the parchments together in the view of
the Court make up one document for this purpose:’ per Jessel,
M.R., Smith v. Chadwick (1882), 20 Ch. D. 27 at p. 62; and Ander-
son’s Case (1877), 7 Ch.D. 75 at p. 98, where the articles of associa-
tion of a company were read to explain the memorandum ; Re
Capital, ., Association (1882), 21 Ch. D. 209 at p. 212.

This rule applies whether the deeds be executed simultaneously :
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Anon., cited by Doddridge, J., in Thurman v. Cooper (1618), 2 Roll.
Rep. 28; Gale v. Williamson (1841), 8 M. & W. 405; Harman v.
Richards (1852), 10 Hare,81; Hopgood v. Ernest (1865),8 De G. J. &S.
116; and Edwards v. Marcus, [1894] 1 Q. B. 587 ; or at different
times: Lord Cromwel’s Case (1601) 2 Rep. 69 b. at p. 75 a ; Havergill
v. Hare (1618), Cro. Jac. 510; S.C. sub nom. Havergall v. Hare,
Pop. 147; sub nom. Havergil v. Hare, 8 Buls. 250; Farrowes
v. Farmer (1622), 2 Roll. Rep. 245 ; S. C. sub nom. Ferrers v. Fermor,
Cro. Jac. 648; King v. Edwards (1638), Cro. Car. 3820; Snape v.
Turton (1687), Cro. Car. 472; Wigson v. Garret (1675), 2 Lev. 149 ;
S. C. sub nom. The Earl of Leicester’s Case,1 Vent. 278 ; Addison v.
Oticay (1677), 2 Mod. 283; Herring v. Brown (1687), Carth. 22
(reversing 2 Show. 185; 1 Vent. 871; Comb. 11; Skin. 184);
Jones v. Morley (1697), 1 Ld. Raym. 287; 12 Mod. 159, where
the question is discussed how far the uses of a fine may be varied
before the fine is levied ; Hurd v. Fletcher (1778), 1 Doug. 43 ; Duke
of Bolton v. Williams (1798), 2 Ves. Jr. 138, where it was held
that all the instruments securing an annuity form but one assur-
ance, 80 that if the memorial is defective as to one it vitiates the
whole ; Fowler v. Hunter (1829), 8 Y. & J. 506; Ford v. Stuart
(1852), 15 Beav. 498; Whitbread v. Smith (1854), 8 D. M. & G.
727; and Viner Abr. tit. “ One Entire Conveyance.” And they
will be presumed to have been executed in that order which will
enable the intent of the parties to be carried into effect ; whether they
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be executed simultaneously: Taylor d. Atkyns v.Horde (1757), 1 Burr.

60 at pp. 106 and 107 ; 2 Sm. L. C. p. 575; Doe d. Atkyns v. Horde
(1777), Cowp. 689 at p. 699; Gartside v. Silkstone, dc. Co. (1882),
21 Ch. D. 762; or not: Selwyn v. Selwyn (1761), 2 Burr. 1181; 1
Bl. Rep. 222 and 251, where it was held that land would pass by a
will executed after the deed to lead the uses of a recovery, and
before the recovery suffered.

A copyholder who could only grant a lease for a year, made three
leases, each for a year, the second and third to commence two days
after the expiration of the preceding lease. 1leld, that the three
leases were one transaction and void : Mathews v. Whetton (1681),
Cro. Car. 233.

A deed of appointment and a settlement were treated as con-
temporaneous, so as to be a fraud on a power: Pryor v. Pryor
(1868), 11 W. R. 878 ; (1864) 12 W. R. 781.

Lease and counterpart read together: Burchell v. Clark (1876), 1
C.P.D.602; 2C. P.D. 88.

Bill of sale and mortgage of a reversionary interest under a will

Leases by
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read together, and bill of sale defeated by conditions contained only
in the mortgage: Edwards v. Marcus, [1894] 1 Q. B. 587.

If there be two clauses or parts of the deeds repugnant
the one to the other, the first part shall be received and
the latter rejected, except there be some special reason
to the contrary : Shep. Touch. 88.

This rule is laid down in numerous old cases and text-books, but
it may be doubted whether there is much authority for the rule,
and it probably rests on the proposition that if a grant has been
made to A. there is nothing left in the grantor to grant to B., so
that the grant to A. is effective, while that to B. is not. At any
rate, the rule is one which is only applied in the last resort, if
a Judge can find nothing else to assist him in determining the
question. It is a mere rule of thumb, as Jessel, M.R., calls the
converse rule applied to wills: see Re Bywater, Bywater v. Clarke
(1881), 18 Ch. D. pp. 19, 20.

The oldest authority for the rule is the judgment in Blaunket v.
Stmonson Y. B. 2 Edw. II. (1808), 29, wrongly numbered 26 ; 17
Selden Society Publications, p. 126, where it is said: ‘“ And more-
over when two clauses are found in one deed, and they are of divers
natures and repugnant, regard should be had rather to the first
that stands in the deed than to those that are subsequent,” and it
was consequently held that a grant in frank-marriage habendum in
fee operated as a grant in frank-marriage only.

““When there are two clauses in a deed, of which the later is
contradictory to the former, there the former shall stand; as in
Fitz., Fegffments and Faits, 94; Y. B. 2 Edw. II. (this reference is to
the case above mentioned); Y. B. 4 H. VI. (1425), 22, of a gift in
frank-marriage, rendering rent, the reservation is void:” per
Nicholas, B. Cother v. Merrick (1657), Hard. 89 at p. 94; and to
the same effect, per Lord Mansfield, C.J., Doe d. Leicester v. Biggs
(1809), 2 Taunt. 109 at p. 113 ; 2 Black. Com. 881, citing the case
in Hard.; and ‘also per Kindersley, V.-C., Re Webber (1850), 17
Sim. 221 at p. 222. In Swry’s Case (1626), Latch. 264, it is said :
““ When there is repugnance between the words, the law prefers the
first: 2 Edw. II., Feoffments, 94. So that if a lease is made
reserving annually during the term 10l to the lessor for twenty
years, this is a good reservation for the whole term. So in
Slingsby's Case (1588), 5 Rep. 19, a lease to two, habendum
jointly and severally, they are joint tenants.”
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Lease to three, habendum to them for their lives and the life of
the survivor ; proviso that one should take no interest during the
lives of the others held void, a8 being repugnant : Scovell and Cavel’s
Case (1588), 1 Leon. 317.

A lessee for a hundred years made a lease to Thomas Seaman
for forty years if he should so long live; and afterwards he leased
the same land to John his son, hahendum after the term of Thomas
for twenty-three years, to be counted from the date of these presents.
Held, that the lease to John began, not from the date, but from the
end of the term of Thomas, because when by the first words of the
limitation it is a good lease to begin after the term of Thomas, it
shall not be made void by any subsequent words: Seaman’s
Case (1611), Godb. 166.

Surrender of copyholds by J. R. to the use of A. and B. ‘ this
surrender not to stand and be in full force until after the death of
J.R.” The latter words were rejected for the repugnancy: Seagood
v. Hone (1684), Cro. Car. 866 ; Sir W. Jones, 842.

Conveyance to A., her heirs and assigns, habendum to A. and her
assigns during the life of G.; G. was A.’s heir-at-law. Held, that
on A.’s death G. took as special occupant, and that the land did
not pass to A.'s executors by the words in the habendum: Doe d.
Timmis v. Steele (1848), 4 Q. B. 668.

“It being then impossible to affix a meaning to the words,
‘sterling lawful money of Ireland,’ taken altogether, I must deal
with them according to the rule of law as to construing a deed ;
which is, if you find that the first words have a clear meaning, but
those that follow are inconsistent with them, to reject the latter,
And it appears to me that there is no .possible method of dealing
with this set of words other than by saying that the words ‘one
yearly rent-charge or sum of 1,000l sterling lawful money,” must
be taken to stand by themselves, and the words ‘of Ireland’ must
be rejected : ’ per Shadwell, V.-C., Cope v. Cope (1846), 15 Sim.
118 at p. 126.

It appears that in most of the cases the true reason for rejecting
the latter words was that they were inconsistent with the general
scope of the deed. In Cother v. Merrick (1657), Hard. 89, the
question was whether a lease by a tenant in tail, where the
reservation was to his heirs and assigns, was good within the statute
of 82 Hen. VIII. to bind the issue in tail, who was not the heir of
the lessor ; and the case was really decided upon the fact that the
word ¢ heirs ” might be held to mean * heirs in tail.” In the second
case of frank-marriage the reason for the decision appears to be

E.D. 6
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that a gift in frank-marriage cannot carry rent for four generations;
and in Doe d. Leicester v. Biggs (1809), 2 Taunt. 109, it was
merely a dictum. In Cope v. Cope (1846), 15 Sim. 118, the
construction really turned upon the whole tenor of the deed.
Real inten- This view of the nature of the rule is supported by the following
tiontobe . remarks of Wilde, C.J., in delivering judgment in Walker v. Giles
(1848), 6 C. B. 662 at p. 702: ‘‘ As the different parts of the deed
are inconsistent with each other, the question is, to which part
effect ought to be given. There is no doubt that, applying the
approved rules of construction to this instrument, effect ought to
be given to that part which is calculated to carry into effect the
real intention, and that part which would defeat it should be
rejected ; and so construing the deed, the Court is of opinion that
the latter part, importing a demise, cannot have that effect, without
defeating the intention of the parties.”
Latter clause In Doran v. Ross (1789), 1 Ves. Jr. 57 ; 8 Bro. C. C. 27, the latter
preferred. of two inconsistent clauses was, on the construction of the whole
settlement, allowed to prevail, though the Lord Chancellor thought
that to do so was contrary to what the parties had meant to do.

Repugnant words may be rejected: omitted words
may be supplied : words may be transposed : parentheses
may be inserted : and false grammar or incorrect spelling
may be disregarded: if the intention of the parties
sufficiently appear from the context.

/7/a 2/ 22 %

Repugnant “ The result of all the authorities is that when a Court of law
wo can clearly collect from the language within the four corners of the
deed or instrument in writing the real intention of the parties, they
are bound to give effect to it by supplying anything necessarily to
be inferred from the terms used, and by rejecting as superfluous
whatever is repugnant to the intention so discerned:” per

Kelly, C.B., Guyn v. Neath Canal Co. (1868), L. R. 8 Ex. 209

at p. 215.

Leases. “ Et pur ceo jeo ne veux agréer a ceo que ad ée dit, si un lesse
pur 10 ans a volot’, que ceo sera determin’ a volunt’; ceo n’est
issint : car or ceux parols a volunt’ sont contrariant’, & pur ceo
sont void : car chescun parol’ qui est contrariant’ al’estat est void :
per Brooke, J., Y. B. 14 Hen. VIII. (1522), Mich. No. 6, p. 18 a.

“8i home lesse pour x. ans a volunte le lessour cest paroll
volunte est voyde car est repugnaunt:” Bro. Abr. tit. Lease,

rejected.
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par. 18, fo. 60.; Bac. Abd. tit. *“ Leases and Terms of Years ”
(L) 8, vol. 4, p. 836 (7th ed.).

“From the day of the making” rejected as repugnant in a
reversionary lease: Anon. (1506), Dyer, 261 b, pl. 28.

Lease reserving rent payable at Michaelmas and Lady Day or
fourteen days thereafter, proviso for re-entry if rent unpaid post
aliguod terminorum vel festorum praedictorum in quo solvi debet, for
the space of fourteen days post aliquod festum praedict., the words
“ post aliquod festum praedict.” were rejected : Clark and Kempton's
Case (1583), 4 Leon. 91.

Lease to three persons for their lives, proviso that if one should
enter or take any profits during the lives of the others, then the
estate limited to him should cease and be void, the proviso was
rejected as repugnant : Moore and Savil's Case (1585), 2 Leon. 182.

A grant or lease to two jointly and severally, the word “ severally ”’
is rejected : Slingsby’s Case (1588), 5 Rep. 18b; Jenk. Cent. 262,
cage Ixiii.; S. C. sub nom. Beckwith’s Case, 2 Leon. 47; 8
Leon. 160.

Demise for forty years containing covenant for quiet enjoyment
“for the term of eighty years aforesaid,” *eighty’’ was rejected :
(Temp. Eliz.) Savile, 71, exlvii.

In a bond dated 1598 conditioned for payment ‘‘ of lawful English
money which shall be in the year 1599 in and upon the 18th
October next ensuing the date hereof,” ‘‘the date hereof” were
rejected : Sharplus v. Hankinson (1597), Cro. Eliz. 420.

Condition of a bond “To deliver 85,000 tiles to the value of
1441. at 15s. 6d. per 1,000.” It is obvious that 185,800 tiles would
have cost 144l. The mistake was corrected on the ground that the
sum of money and not the number of tiles was the thing material :
Holmes v. Ivy (1678), 2 Show. 15.

Repugnant condition in a bond rejected: IWells v. Tregusan
(1708), 2 Salk. 468.

Bond conditioned if the obligor should not pay. “Not” was
rejected : Anon., cited by Buller,J., in Bache v. Proctor (1780),
Doug. 882 at p. 884.

‘ After the death of A.” were rejected in a settlement limiting
land to A. for ninety-nine years, if he should so long live, and after
his death or other sooner determination of the term to trustees
during the life of A., upon trust to preserve contingent remainders
and after the determination of the term to the sons of A. in
succession in tail : Parkhurst v. Smith (1742), Willes, 827 ; 8. C.
sub nom. Smith v. Packhurst, 3 Atk. 185.
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So in Barker v. Freeman (1772), Lofft, 81, and Goodtitle d.
Weston v. Burtenshaw (1772), 1 Fearne’s Cont. Rem. App. p. 670,
in marriage settlements where the limitations were to the use of
A. for ninety-nine years if he 8o long live, and after his decease to
trustees to preserve contingent remainders during his life, the
words “‘ after his decease” were rejected, or such words as ‘“or
other sooner determination of the said term " were read into the
settlements, in order to carry into effect the intentions of the
settlors, which would have failed for want of immediately vested
freehold estates on which to found the subsequent limitations.

In a marriage settlement a limitation to the use of the husband
for life was rejected as inconsistent with the whole deed : Doran
v. Ross (1789), 1 Ves. Jr. 57; 8 Bro. C. C. 27.

In a release following a lease for a year to B., who was a trusiee
for C., the hereditaments were granted unto C. in his possession
&c., habendum to B. and his heirs, to such uses as C. should
appoint. Held, that the words “unto C. &e.” in the premises
ought to be rejected: Spyve v. Topham (1802), 8 East, 115.

A proviso for determining an estate tail as if tenant in tail were
dead ; this has been held a contrariant proviso and void on that
account, because the death of a tenant in tail does not determine
the estate tail, but his death without issue ; and consequently to say
that the estate tail shall determine as if he were dead amounts to
saying that it shall determine as it would do upon an event (viz.,
death of tenant in tail), which event might not determine it, and
therefore such a proviso is contradictory and absurd in itself:
Fearne's Cont. Rem. 252 (10th ed.), citing Corbet's Case (1600),
1 Rep. 83 b.

In a deed of dissolution of partnership B. covenanted that for
and notwithstanding any act done by him it should be lawful for A.
to receive certain moneys without interruption of B., his executors
or administrators, it was held that the words * for &c.” must be
rejected as being inconsistent with the subsequent parts of the
covenant, and that a receipt of the money by B.’s executors was a
breach : Belcher v. Sikes (1828), 8 B. & C. 185.

A lease for one year, made on a printed form with manuseript
alterations, was produced with many stipulations, most of which
were wholly inapplicable to such a tenancy; on the face of the
lease it appeared to have originally contained words creating a
tenancy from year to year, but these had been struck out: it was
held that all the terms inapplicable to a tenancy for a single year
must be considered as expunged or as only applicable in case the



REPUGNANT WORDS REJECTED. 85

tenancy should continue: Strickland v. Maxwell, (1884) 2 Cr.
& M. 589.

A separation deed provided that all outgoings in respect of certain Sepumtlou
estates should be paid by J., the husband, up to a certain day, and ¢
that afterwards they should be paid by M. the wife, *“ and that J.
shall be indemnified therefrom and from all the present debts and
liabilities of J.” Held, that as the words in italics made the
clause inconsistent with itself they ought to be disregarded : Wilson
v. Wilson (1847) 15 Sim. 487.

In an appointment where a reference was made to a previous Appointment.
appointment as having been made in favour of O. and her children,
the words *“ and her children ”’ were rejected, the previous appoint-
ment having, in fact, been in favour of O. alone: Hanbury v. Tyrell
(1856) 21 B. 822.

In a deed of covenant, after reciting the grant of the site of a Grantof
canal in consideration of a perpetual rent-charge to be paid to A. rent-charge.
or the person or persons to whom the inheritance of the site should
belong in case the grant had not been made, a covenant with A.

‘““and to and with the said person or persons to whom the freehold
and inheritance of the hereditaments and premises hereinbefore
recited to be released shall for the time being belong” to pay the
said rent-charge, the words * shall for the time being belong " were
rejected as repugnant and the payees were ascertained from the
recitals and a subsequent deed : Giwyn v. Neath Canal Narigation Co.
(1868), L. R. 8 Ex. 209.

Covenant by C., D., E. and F., “ churchwardens and overseers of Pfovlifoblll*?lt-
poor of the parish of Z., for themselves and for their successors, © -
churchwardens, &c., with A. that they, the said churchwardens and 4 tor i,
overseers of the poor, their successors and assigns, would pay
certain sums, followed by a proviso that nothing in the deed should
extend to any personal covenant of or obligation upon C., D., E. and
F. or in anywise personally affect them or any of them. Held,
that the covenant was a personal covenant, and that the proviso
being repugnant thereto was void : Furnivall v. Coombes (1848), 5
Man. & Gr. 786; 6 Scott, N. R. 522; but such a proviso would
not have been void if it had limited, without destroying, the
personal liability : Williams v. Hathaway (1877), 6 Ch. D. 544.

“ Qur opinion is that as it is a policy on the ship we must strike Policy.
out all the immaterial stipulations which cannot possibly apply to an
assurance of the ship:” per Lord Esher, M.R., Stewart v. Merchants’
Marine Insurance Co. (1885), 16 Q. B. D. 619 at p. 621.

“We have a right to look at what is written into the printed

1972 10X 414,
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form and at what is struck out. . . . There are stipulations in
the charter-party which ought to have been struck out if the
parties had been careful. They would be evidence by themselves
that Furness had retained possession of the ship; but taken with
the rest of the stipulations, they must be treated as inefficient
and must be disregarded in a contract which is a giving up by
Furness and a giving over to the charterers for four months of the
whole and absolute possession and control of the ship: ' per
Lord Esher, M.R., Baumvoll Manufactur Von Scheibler v. Gilchrest
& Co., [1892] 1 Q. B. 258 at pp. 256 and 257. And see also per
Lord Herschell, L.C., 8. C. sub nom. Baumwoll, &c. v. Furness, [1893]
A.C. 8atp. 15.

So in a bill of lading providing for the transport of oranges from
Malaga to England, a clause in print giving liberty to call at all
Mediterranean ports in any order was confined to ports between
Malaga and England : Glynn v. Margetson, [1898] A. C. 3851.

Of course the rule here stated, which is a rule of construction,
is quite different from the rule of law that words which are repug-
nant to an estate limited by the deed are void ; some examples of
the latter rule are collected infra in the Chapter on Limitations to
Heirs.

The name of the grantor, which was omitted in the operative part
of the deed, was supplied from the context in Lord Say and Seal’s
Case (1711), 10 Mod. 41 at p. 45; 4 Br. P. C. 78; Trethewy v.
Lllesdon (1689), 2 Vent. 141; and Dart v. Clayton (1864), 4 N. R.
221 ; see Mill v. Hill (1852), 8 H. L. C. 828 at pp. 846 et seq.

“If A. give lands to have and to hold to B. and his heirs, this is
good albeitthe feoffee is not named in the premisses : *’ Co. Litt. 7 a.

The name of the grantee omitted from the premises was supplied
from the habendum in Butler v. Dodton (1579), Cary’s Rep. in Ch.
86, and Bustard v. Coulter (1602), Cro. Eliz. 902, 917, in which case,
however, the point seems to have been admitted on the pleadings
rather than decided, and in fact from the earlier report it seems
that the decision might have been the other way.

In a bond the christian name of the obligor, for which there was
a blank or blot, was supplied from the signature: Dobson v. Keys
(1610), Cro. Jac. 261 ; and the name of one obligor was also supplied ;
Crosby v. Middleton (1707), 8 Chan. R. 99.

The words ‘‘heirs” omitted in the limitation of a rent-charge
was supplied from the power of distress: Vernon v. Gatacre (1566),
Dy. 258 a.

In a marriage settlement lands were limited to the use of the
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husband for life with remainder to the use of the first son of the
body of the husband by the wife (without any words of limitation),
and for default of such issue to the use of the second, third, and
other sons of the body of the husband by the wife severally and
successively according to seniority, and of the several heirs male of
their several bodies ; with divers remainders over. Held, the first
son of the husband by the wife born during his life took an estate
tail : Galley v. Barrington (1824), 2 Bing. 387.

In a marriage settlement lands were limited after life interests to
the husband and wife, to the first and other sons of the marriage
and their heirs successively in order of seniority, with remainder to
all the daughters of the marriage and their heirs as tenants in
common ; there were no sons of the marriage, and the question was
whether the daughters of the marriage took estates tail or in
fee simple. Held, that though the Court would construe the
limitations to the sons as giving them estates tail, there was no
necessity so to construe the limitations to the daughters, and they
took estates in fee simple: Doe d. Littledale v. Smeddle (1818),
2 B. & Ald. 128.

The words * of the body ” were inserted in a settlement whereby
lands were limited to A. for life, remainder to trustees to preserve,
&e., remainder to B. (A.’s eldest son) and the heirs of the said B.,
and for default thereof to A.’s other sons and the heirs male of their
bodies successively with divers other remainders, so as to give B.
an estate tail only : Wall v. Wright (1887), 1 Dr. & Wal. 1.

The word ‘‘assigns” was inserted in & proviso for enabling
either of the parties to a lease, ‘ his executors or administrators "
to determine it by notice to the other, his ‘‘ heirs, executors, or
administrators,” so as to enable the devisee of the lessor to
determine it : Roe d. Bamford v. Hayley (1810), 12 East, 464.

The words * without issue "’ were supplied in a gift over contained
in marriage articles providing for the husband and wife and their
children and containing a gift over on the death of the wife in the
life of her husband : Kentish v. Newman (1718),1 P. Wms. 2384 ;
Targus v. Puget (1751), 2 Ves. Sen. 194.

The word “ or ”’ was supplied in & proviso avoiding a grant * if
the said Hester died unmarried having no issue of her body
lawfully begotten,” she having married but died without issue:
Goshaike v. Chiggell (1629), Cro. Car. 154 ; 8. C. sub nom. Goshawke
v. Chickell, Sir Wm. Jones, 205, where the words of a proviso are
stated to have been * if she die before she is married and has issue.”

The condition of the bond being ‘‘ to render a fair, just, and
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perfect account in writing of all sums received.” Held, that
non-payment of the sums due on the account was a breach : Bache
v. Proctor (1780), 1 Doug. 882.

In a lease which contained a covenant by the lessor to supply
panwood (i.e., the refuse or smallest coal) and great chows (i.e.,
small pieces of coal) and panwood mixed, at certain rates, and a
covenant by the lessees not to purchase elsewhere panwood or coals
of any kind so long as they were supplied at such rates, the word
‘‘ coal "’ was inserted after ‘great,”” Lord Eldon saying, ‘“ It had been
said that it was too strong to insert a word, but the answer was that
other words in the lease could not have their proper effect without
it : ” Wrightv. Dicksons (1818), 1 Dow, 141.

The word * hundred” was inserted between the words
“one’” and ‘“pounds” in a bond: Waugh v. Bussell (1814), 5
Taunt. 707.

The word * pounds,” which had been omitted in the obligation of
a bond, was supplied : Lord Tenterden, C.J., saying, * The obligatory
part of the bond purports that the obligor is to become bound for
7,700. No species of money is mentioned. It must have been
intended that he should become bound for some species of money.
The question is, Whether from the other parts of the instrument we
can collect what was the species of money which the party intended
to bind himself to pay : ” Coles v. Hulme (1828), 8 B. & C. 568. So
in a bill of sale the word * pounds *’ was inserted in & covenani for
payment by instalments of ‘‘ seven : '’ Mourmand v. Le Clair, [1908]
2 K. B. 216.

A father, P., by deed of 22nd February, 1886, appointed 5,000l.
to his daughter O. for her separate use, with power to appoint, &e.
On the day following the daughter appointed 1,000l. to her husband
and 4,000l. to trustees upon trusts for the benefit of herself, her
husband and children. P.also made appointments of 5,000l. to each
of his daughters E. and H. On 22nd November, 1842, P. by deed
poll reciting that he had appointed 5,000L. to each of E. and H., “ and
also the sum of 5,000l in favour of O., appointed 5,000l. to M. for
life, remainder as to one-third to E., as to another third to H., and
the remaining third to ““ 0. the wife of R. and her children upon
the trusts and subject to the same provisions as are hereinbefore
declared of and concerning the said sum of 5,000l. hereinbefore
appointed unto or for the benefit of the said O., wife of R., or as
near thereto as the nature of circumstances will admit.” Held,
that the deed must be construed as if the words * stated or men-
tioned to have been” had been inserted after the words ‘‘ as are



OMITTED WORDS SUPPLIED. 89

hereinbefore,” and as if the words ¢ and her children’ had been
omitted : Hanbury v. Tyrell (1856), 21 Beav. 322.

Settlement on marriage of real estates for husband and wife for «first son,’
life, remainder in tail for the first son of the husband begotten on
the wife, remainder in tail for the second, third, and all and every
the son and sons of the husband severally and successively in
seniority of age and priority of birth (but not by the then
contemplated marriage only, but by any marriage). There was no
son of the husband by the then contemplated marriage, but he
married again and had several sons. Held, that the eldest son of
the husband by the second marriage took the first estate tail: Re
Blake (1870), 18 W. R. 916; 19 W. R. 765.

By a post-nuptial settlement reciting an intention to make *orbeing

further provision for the wife and the children of the marriage, gf;%ﬂ‘;if”
certain sums of stock were settled on trust for the wife for life, and
after her death *“in trust for all and every the child and children
of the marriage who being a son or sons have or hath already
attained or shall hereafter live to attain the age of twenty-one
years,” as tenants in common and their respective executors, ‘ and
if there shall be but one such child the whole shall be in trust for
such one or only child and his or her executors and administrators.”
The maintenance clause spoke of “ his or her maintenance, &c.,
until his or her share should be vested, or ke or she previously die.”
Held, that the words ‘‘or being a daughter or daughters shall
attain twenty-one,” must be inserted in the trusts for children:
Re Daniel's Settlement Trusts (1875), 1 Ch. D. 875.

Where personalty was settled upon trust for the wife for life with « or cesger of
remainder for the husband until he should become bankrupt or Prior trusts.”
until his death, which should first happen, and after the decease of
both husband and wife, upon trust for the children, the husband
became bankrupt during the wife’s life, but was living 4t her death.

ITeld, that on her death the children took and that there was no
resulting trust : Re Akeroyd’s Settlement, Roberts v. Akeroyd, [1898]
8 Ch. 368.

But the Court refused to supply as & matter of construction «Feesimple”
the word ‘“ simple ” in a re-conveyance of freehold land, habendum not inserted.
“ to the use of the " mortgagor *“ in fee ” freed and discharged from
the mortgage debt: Ethel and Mitchell’'s and Butler’s Contract,

[1901] 1 Ch. 945.

“It is not rare, say they, in our books that words shall be words
transposed and marshalled so as the feoffment or grant may take transposed.
effect. As if a man in the month of February make a lease for Leases.
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years reserving a yearly rental payable at the feasts of St. Michael
the Archangel and the Annunciation of our Lady, during the term,
the law in this case of reservation shall make transposition of the
feasts, viz., at the feasts of the Annunciation and of St. Michael,
that the rent may be paid yearly during the term. And so it is in
case of a grant of an annuity:"” Co. Litt. 217b. The cases referred
to by Coke are The Abbott of Osenay's Case, Y. B. 10 Edw. IIL
(1886), Mich. 48, pl. 4, and Hill v. Grange (1556), 1 Plow. 164 at
p. 171.

““The wisdom of the law useth to transpose words according to
the sense ; and not so much to respect how the words do take place,
but how the acts, which are guided by those words, may take
place; ” and * The law will rather invert the words than pervert the
sense : ”’ Bacon’'s Law Tracts, Case of Revocation of Uses (edn.1737),
pp- 285, 286.

“ Words shall be transposed to support the intent of the parties: ”
Comyns’ Digest, art. *“ Parols,” A.21.

“1f a man maketh a lease reserving rent, habendum for many
years, so that the reservation is placed before the habendum, yet
this is good and the Judges by their construction are so to marshal
the words as to make it to be a reservation of the rent for the whole
term : " per Coke, C.J., Attoe v. Hemmings (1614), 2 Bulstr. 281 at
p. 282.

Where in a marriage settlement a term for securing younger
children’s portions was placed subsequent to the estates tail of the
sons, it was helped in equity : Uredale v. Halfpenny (1728), 2 P. Wms.
151; 2 Eq. Ca. Ab. 718, pl. 4; but probably this was a case of
rectification. ‘

““ The law is not nice in grants, and therefore it doth often trans-
pose words contrary to their order to bring them to the intent of
the parties: ” per Willes, L.C.J., Parkhurst v. Smith (1742), Willes,
827, at p. 832.

Conveyance by marriage settlement to A., the intended husband,
his heirs and assigns, and in case A. should die leaving one or
more son or sons on the body of his intended wife to be begotten,
the elder of such sons and the heirs male of his body being always
preferred to take place before the younger . . . with full liberty
to the said A. ‘‘to make such reasonable provision as he should
think fit for such younger child or children,” and in case the said
A. should die leaving no son and that there should be one or more
daughters, then to such daughter or daughters if more than one,
on their attaining their respective ages of twenty-one years, their
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heirs and assigns, share and share alike. Held, that as the in-
tention of the settlement was evidently to provide for all the
children, as well daughters as sons, the Court would effect that
intention by transposing the clause creating the power and that
containing the limitation to the daughters, whereby the words
“such younger child or children” would include both sons and
daughters : Fenton v. Fenton (1887), 1 Dr. & Wal. 66.

By the insertion of a parenthesis, or by punctuation, words of
limitation have been annexed not only to the grants immediately
preceding, but to all the previous grants: Doe d. Willis v. Martin
(1790), 4 T. R. 89; Owen v. Smyth (1796), 2 H. Bl. 594 ; Galley
v. Barrington (1824), 2 Bing. 387 ; 10 J. B. Moore, 21 ; Rochfort v.
Fitzmaurice (1842), 2 Dr. & War. 1; Re Denny's Estate (1874),
Ir. R. 8 Eq. 427 ; and compare Langston v. Langston (1884), 2 Cl.
& F. 194 (a case on a will).

In a marriage settlement the trusts were to pay the income of
certain funds to Mrs. Tunstall for her separate use during her coverture,
and in case she should die in the lifetime of her husband then to
him for life, and after the death of the survivor to hold the capital
upon trusts for the issue. Held, that the words in italics could be
read as in a parenthesis, so as to give Mrs. T. a life interest by
implication: Tunstall v. Trappes (1829), 8 Sim. 286 at p. 312.

Nota q fuit dit p. Vavisor in m le ple ut sup. G si faux Latin soit
en un bf, sicde le L est et habeas ibi hac breve ou il ser hoc breve
le bt abat & ne sefamend’ p € q il poit av meliour br. Mes aut & ou
faux Latin est in un obl’ ou record ou in un ple; in ceux cases il
sef amend’ P € q il ne poit av aut obligation ou re¢ ou aut plé:
Y. B. 9 Hen. VII. (1493) 16 b.

‘ I'alsa grammatica non vitiat concessionem : item, ille numerus et
sensus abbreviationum accipiendus est ut concessio non sit inanis. And
therefore if the King grants tot’ ill’ maner’ de D. et C. if it is but one
manor in truth, then these abbreviations of tot’ ill' maner’ shall be
taken in the singular number totum illud manerium : and if they are
in truth two distinct manors, then these abbreviations shall be taken
in the plural number tota illa maneria, or otherwise the grant will
be void. . . . So in the conusance of a fine, false Latin or incon-
gruity shall not hurt the fine:” The Earl of Shrewsbury’s Case
(1610), 9 Rep. 42 at p. 48 a.

“ 8i obligation ad incongrue Latyn uncore c’est bon : ”” Bro. Abr.,
Obligation, 71; Jas. Osborn’s Case (1618), 10 Rep. 130 at p. 183 a.

“ Neither is it necessary, that the English or Latin, whereby a
deed is made, be true and congruous; for false and incongruous
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FALSE LATIN CORRECTED.

Latin or English seldom or never hurteth a deed : for the rules are,
Fualsa orthographia non vitiat chartam. Falsa grammatica non vitiat
concessionem : ' Shep. Touch. 55.

“It is a rule of law, mala grammatica non vitiat chartam, neither
false Latin nor false English will make a deed void when the intent
of the parties doth plainly appear. It is therefore held that two
negatives do not make an affirmative when the apparent intent is
contrary. And it is another rule of law falsa orthographia non
vitiat concessionem : ’ Shep. Touch. 87.

“It is but false Latin, which shall not make void a bond:”
Dobson v. Keys (1610), Cro. Jac. 261. '

‘ For neither false Latin nor false English will make a deed void
if the intent of the parties doth plainly appear : ”” per Willes, L..C.J.,
Parkhurst v. Smith (1742), Willes, 827 at p. 832.

Debt on a bond conditioned to pay 7.. by 2s. a week till the 71.
was paid, and if he failed of the payment of the 2s. at any of the
days wherein it ought to be paid, the obligation to be void or else to
remain in full force. The obligor omitted to make the payment of
the 2s. on one of the days on which it ought to be paid. Held, that
the condition might be read distributively, by referring particulars to
particulars, viz., that if he paid the 7l. the obligation should be
void : but if he failed of paying the 2s. at any of the days, it should
remain in force: Vernon v. Alsop (1662), 1 Lev. 77 ; 2 Danv. Abr.
25. From the reports of this case in 1 Keb. 856, 415, 451; Sir
T. Raym. 68; 1 Sidf. 105, it appears the decision was that the
condition was repugnant and void. The decision as stated in
the report in Levinz was followed in Wells v. Wright (1678), 2
Mod. 285.

A bond is made—‘‘ Know all men that I Philip Goole do stand
bound ”’ (not said to whom) ** in the sum of 16l., and is to be paid to
the said John Garnes the elder’s executors; for which payment to
be made I do bind me, my heirs and executors ™ (but not said to
whom). The condition, after long and senseless recitals, was: *If
therefore Philip Goole shall pay to John Garnes the elder’s executors
within one year after his death, the bond shall be void.” Held,
that either the words ‘ John Garnes the elder’s executors,’” should
be disjoined and be read ““ John Garnes the elder his executors” and
to be taken ““ John Garnes the elder and his executors,” or that the
words * the elder’s executors’ should be wholly rejected as void,
and the words be read * to be paid to John Garnes” only : Langdon
v. Goole (1681), 8 Lev. 21.

In a deed of partnership it was provided that the capital of a
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deceased partner as at the last balance should be paid out to his
representatives by instalments of equal amount at six, &c. months’
date from the date of the surviving partners declaring their election
to continue the business, ‘“ with interest thereon from the date of the
last balance.” Held, that * thereon” was referable not to the last
antecedent ‘‘ instalment,” but meant on the balance of capital for
the time being remaining unpaid : Ewing v. Ewing (1882), 8 Ap.
Ca. 822.

On the other hand, where in a lease after divers lessee’s covenants
there was contained a proviso for re-entry on non-payment of rent
or on breach of ‘‘ any of the covenants hereinafter contained on the
part of the lessee,” and there were no covenants by the lessee after
such proviso, but only a covenant by the lessor for quiet enjoyment
on payment of rent and the performance of “the covenants herein-
before contained,” it was held that ¢ hereinafter ”’ could not be read
“ hereinbefore "’ in the proviso: Doe d. Spencer v. Godwin (1815), 4
M. & S. 265; but quaere whether this case would now be followed.
Lord Ellenborough, C.J., seems to have put his decision on the
ground that * if the plaintiff had declared upon the lease and set
it out without the word hereinafter’ and substituting therefor
‘ hereinbefore,” he would have been nonsuited on a plea of non est
Jactum, which hardly seems to be a satisfactory reason for the
decision.

Incorrect spelling is often disregarded. Thus—

“ Wiginti” was read as ‘ viginti: ”’ Y. B. 9 Hen. VI. (1481) 7 a.

In a patent of Henry VII. the initial letters of the first four words of
the King’s style and title were omitted and spaces left for them (it
having been intended that these letters should be elaborately
engrossed after the rest of the document had been written), never-
theless it was held that the patent was good without amendment
or rectification in Chancery: Digby v. Mountford (1574), Dy. 842
a pl. 58.

“ Septuagentis ” was read as ‘‘septingentis:’ Walter v. Pigot
{1602), Cro. Eliz. 896; Moore, 645; S. C. sub nom. Walter v.
Piggot, Hob. 116, where the word is given as ‘‘ septuagint’.”

“ Nobulis ” was read as ‘ nobilibus:” Mathew v. Purching or
Burching v. Vaughan (1607), Cro. Jac. 208.

‘“ Sexingentis ”’ was read as “ sexcentis:’ Anon. (1607), 2 Roll.
Abr. 147, pl. 11.

‘“Sessanta”’ was read as ‘‘sexaginta:” Parker v. Keneday
(1608), Hob. 19; 1 Brownl. & G. 62; and 8. C. sub nom.
Parker v. Rennaday, Cro. Jac. 808, where the word is given as
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”

‘‘ cessanta ;
in Italian.

‘“ Tenerie et obligarie ”” was read as *‘ teneri et obligari: " Dodson
v. Kayes (1610), Yelv. 198; S. C. sub nom. Dodson v. Keyes, 1
Brownl. & G. 110.

 Quinquagesimis”’ was read as “qumquagmta.:" Ells v. Clark
(1611), Cro. Jac. 290.

“Trigintata ’ was read as ‘“ triginta” in Loggin v. Tetherton (1611),
Hob. 18; ¢ ftrigintate” as ¢ triginta,” in Biggins v. Tytherton
(1612), Cro. Jac. 809 ; but “trigintatae’ was not read as ‘‘triginta’’ in
Loggins v. Titherton (1612), Yelv. 225 ; but ¢ trigintate "’ was read
as “‘triginta” in Higgens v. Totherden (1614), Cro. Jac. 855. (These
four cases appear to be the same case in different stages, and if so
the last decision that the word could be read as * triginta "’ must be
accepted as correct.)

“Octaginta,” ‘ septungenta,” and * sewtene’ were respectively
read as “octoginta,” ‘“septingentis,” and ‘‘seventeen ” in cases
cited in Jas. Osborn’s Case (1618), 10 Rep. 130 at p. 183 a.

‘ Sexigintis” wasread as ‘“ sexaginta : ”' Marsham v. Jolley (1614)
2 Bulstr. 241; 8. C. sub nom. Jolley v. Masham, 1 Roll. Rep. 47 ;
2 Roll. Abr. 147, pl. 10; sub nom. Masdame v. Jolly, Hob. 20.

¢ Octagesimo "’ read as ‘‘ octoginta:” Vernon v. Onslow (1614),
1 Brownl. & G. 60 ; Moore, 864 ; Hob. 75.

“Triginti’ read as “triginta : ” Taylor v. Thorpe (1619), 2 Roll.
Ab. 146, pl. 5.

“ Threty-two ponds ”’ read as *thirty-two pounds:’ Hulbert v.
Long (1620), Cro. Jac. 607.

“Octoginta et terdecem annos’ was read as * octoginta et tres-
decem annos:’”’ Hopehill v. Searle (1684), Cro. Car. 386.

“ Joaem,” without any dash or prick over it, was read as an
abbreviation for ‘“ Johannem,” and ‘‘ quinginta’ as ‘‘quinquaginta :"
Downs v. Hathwait (1635), Cro. Car. 418.

A testator made his will, writing “ I make ¢ A. B. ’ my solle ayeare
and my yexecutor.”” Held, that this operated as if he had written
““heir ”’ and *‘ executor: " Tayler v. Webb (1651), Styl. 801, 807, 319.

In Chancery, Lord Nottingham, L.C., aided a mistake of
* quadraginta "’ for ¢ quadringentis,” where the bond was to secure
payment of 200L.: Sims v. Urry (1676), 2 Cha. Ca. 225.

“ Nongint’ et octogessimis ” read as ‘‘ nongentis et octoginta: ™
Rossell v. Rossell (1687), Lut. 422 ; Nel. Lut. 127.

“ Tricesimo secundo * read as ‘‘ triginta duobus : ¥ Dennis v. Snape
(1687), Comb. 60.

in some of the reports it is stated that the bond was
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“ Quadrans” read as ‘“quadraginta:’ Cromwell v. Grunsden
(1698), 2 Salk. 462; 1 Ld. Raym. 835; Holt. 502; S. C. sub nom.
Cromwell v. Grimsdale, Comb. 477 ; sub nom. Cromwell v.
Grumsdale, 12 Mod. 198.

Most of these cases were cases of bonds conditioned for the
payment of money, and the intention of the parties was made
apparent by the condition.

In the following cases, where bad spelling was apparently held to
avoid the deed, the real decision probably was, that the declaration
having altered the word, differed from the deed, and hence enabled
a plea of non est factum to prevail.

“ Octigent '’ was not read as ‘‘ octoginta : "’ F'itzhughes’ Case (1561),
Hob. 19.

““Liveris” was not read as ‘“‘libris:’’ Anon., cited Durchin v.
Vaghan (1607), 2 Roll. Abr. 146, pl. 6.

‘ Sexaginta ”’ not read as ‘sexcenta:’ Gregg v.J. S. (1607),
Cro. Jac. 190.

“ Sexgintis ”’ not read as ‘‘sexcentis:” Gerry v. Davis (1607),
Yelv. 105.

“ Quemquegentis "’ not read as ‘quingentis:’’ Parry v. Dale
(1606), Cro. Jac. 146; Yelv. 95, where the word is given as
“quimquegent’;”’ on appeal (1616), Hob. 119, where the word
is given as ‘ quinquegintis.”” Hobart states that the case was
compromised in the Exchequer Chamber by the mediation of the
Judges ; that he and most of the Judges thought it good, but the
Chief Baron, who had been party to the decision in the King's
Bench, ‘“ stuck.” A bond for ¢ terengentate liberis ”’ was held void :
Hills v. Cooper (1620), Cro. Jac. 608, in which case was cited
Partrose’s Case, where a bond for twenty * literis” was held
void, and not read as one for twenty “libris.”” In the two
latter cases it seems that the judgment was that the bonds were
void and not merely that the plea of non est factum succeeded.

Where the plaintiff declared for *“ quadraginta’’ pounds, and the
bond was for ‘‘ quadragenta,” it was held to be a material variance :
Fielder v. Tory (1651), Styl. 241, 257.

Where the plaintiff declared for 50l. and the bond was for
‘ quantogint’ "’ pounds, the defendant had judgment on demurrer :
Strange v. Greenhill (1677), Sir T. Jones, 48.

95

Bonds held
void.



Ambiguities.

Patent
ambiguity.

Latent
ambiguity or

equivocation.

Inaccurate
description.

CHAPTER VI

AMBIGUITIES—EQUIVOCATIONS—INACCURACIES.

Ambzgmtws (Patent and Latent) and Inaccuracies Defined and Distin-
guished : Deed void for Uncertainty : No Evidence of Intention
to Ezxplain Patent Ambiguity : Ambiguity determined by
Election: Equivocations : Direct Evidence of Intention to
determine Equivocation : General joined with Particular State-
ment : No part of Description applicable : Part only of
Description applicable : Part of Description applicable to One,
Part to Another, object.

MucHe confusion exists, even in judicial decisions, between the
different kinds of ambiguity, and between ambiguities and inaccurate
descriptions.

There are two kinds of ambiguity :—

First, where the ambiguity arises from the fact that the parties
have expressed inconsistent intentions on the face of the deed.

An ambiguity of this class is apparent to any person perusing
the deed, even if he be unacquainted with the circumstances of the
parties, and is called a * patent ambiguity.”

Second, where no ambiguity is apparent on perusal of the deed,
to a person unacquainted with the circumstances of the parties, but
after evidence of the circumstances of the parties is obtained, it is
discovered that there are several persons or things or classes of
persons or things, to each of which a name or description contained
in the deed seems to be equally applicable.

An ambiguity of this class is called a “latent ambiguity " or an
‘ gquivocation.”

An inaccurate description is one that does not exactly fit any
person or thing, or class of persons or things.

A grant of ““ my house " to * the son of A.” appears unambiguous,
and it is not till it appears from extrinsic evidence that the grantor
has two houses or that A. has two sons, that the equivocation
becomes manifest.



PATENT AMBIGUITY.

It may be remarked that many words bear more than one mean-
ing, and as no man can know all the possible meanings of every
word in the language, it may happen that while the parties to a
deed think that they have expressed their intentions in an
unambiguous manner, the language appears to be ambiguous to a
person who is aware that some of the words are capable of more
than one meaning.

Ambiguities arising solely from the fact that the words are
capable of more than one meaning (a class which, it will be observed,
includes equivocations) are sometimes called ‘‘ latent ambiguities,”
while at other times that phrase is restricted to equivocations, as
above defined. To avoid confusion the term *‘‘equivocation’ is
herein always applied to a description which seems to be equally
applicable to more than one person or thing, or class of persons or
things, where only one is intended.

It should perhaps be remarked that a description may be
equivocal without being inaccurate, and may be inaccurate without
being equivocal. If A. has two freehold houses in London the
phrase ‘‘ A.’s freehold house in London ” is equivocal, but it is not
inaccurate. The description fits each house, though it does not
distinguish between them. On the other hand, if A.’s only house
in London is leasehold, the description, ‘“ A.’s freehold house in
London,” is inaccurate, but not equivocal.

Where a patent ambiguity exists, the grantor appears to be halting
between two intentions; e.g., “I grant my house to my nephew
John or Thomas;” a limitation ‘to one of the sons of A.” In
each of these cases the grantor has given a correct description of the
object of his bounty, but he has not stated clearly whether John or
Thomas, or which of the sons of A.is to be that object. Such
evidence as is admissible under the preceding rules might show
that John and Thomas denoted the same person, or that A. had
only one son, and that that fact was known to the grantor (see
Wigram, Extr. Ev. p. 80, pl. 79); in which case the ambiguity
would disappear; but if this is not the case, if the ambiguity
remains after the application of such evidence, the grantor has
expressed no intention that can be ascertained. Similar remarks
apply to the case where the ambiguity occurs in the subject-matter
of the gift. These considerations give rise to the following rule :—

‘Where after the application of extrinsic evidence to
determine the literal meaning of the words used, and
of intrinsic evidence to determine in what secondary
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meaning, if any, they are employed, a patent ambiguity
remains as to the person or thing intended, or as to what
is to be done, the intention of the parties cannot be
ascertained, or, as the rule is commonly expressed, the
deed or clause is void for uncertainty.

“If one grant to one of the children of J. S., and J. 8. hath
more than one, and he do not describe which he doth intend, this
grant is void for incertainty:’ Shep. Touch. 251; Paston v.
Genney, Y. B. 11 Edw. IV. (1471), 2 a.

Lease dated 10th October, habendum * from the 20th day of
November, for five years.” Held, void for the uncertainty what
November is meant: 4Anon. (1678), 1 Mod. 180. But a lease from the
feast of Our Lady, Held good by election : Anon. (1590), 1 Leon. 227,
ca. cceviii. Agreement for sale of land, ¢ the vendor reserves the
necessary land for making a railway through the estate to P.”
Held, void for the uncertainty : Pearce v. Watts (1875), L. R. 20
Eq. 492. But where A. purchased an estate, having agreed with B.
that if it were purchased B. should have a part of it, as to which
there was some uncertainty, a reference to Chambers was directed
to ascertain what such part was: Chattock v. Muller (1878), 8
Ch. D. 177.

Where a lessor of mines reserved power to work mines not
included in the lease, with a proviso that in exercising such powers
the working of the mines demised should not be unnecessarily
interfered with, such proviso was held void for uncertainty : Munrdy
v. Duke of Rutland (1888), 28 Ch. D. 81.

No direct evidence of intention is admissible to
explain a patent ambiguity.

This rule follows from the principles above laid down, but it
appears convenient to state it expressly, so as to contrast patent
ambiguities with equivocations.

“ Ambiguitas patens’ (i.e., an ambiguity apparent on the deed or
instrument) *‘ is never holpen by averment * (¢.e., by offering direct
evidence of intention) ; ¢‘ and the reason is, because the law will not
couple and mingle matter of specialty, which is of the higher
account, with matter of averment, which is of inferior account in
law ; for that were to make all deeds hollow, and subject to aver-
ments, and so in effect, that to pass without deed, which the law
appointeth shall not pass but by deed. . . . It holdeth generally



AMBIGUITY DETERMINED BY ELECTION.

that all ambiguity of words by matter within the deed, and not out
of the deed, shall be holpen by construction, or in some cases by
election, but never by averment, but rather shall make the deed
void for uncertainty:’’ Bac. Elem. Rule 28; Bac. Law Tracts,
(ed. 1787), p. 99.

“If a man by deed gives goods to one of the sons of J. 8., who
has divers sons, here he shall not aver ”’ (i.c., offer direct evidence of
intention) ¢‘ which son he intended, for by judgment in law upon this
deed, this gift is void for the uncertainty, which cannot be supplied
by averment—vide Paston v. Genny, Y. B. 11 Edw. IV. (1471), 2 a.
. . « Where the words are in the limitation of the estate to two
et haeredibus, that is apparent in the fine, and by judgment of law
these words et haeredibus are uncertain and void ” (because it does
not appear whose heirs are meant), “ and no averment dehors can
make that good, which upon consideration of the deed is apparent
to be void : ’ Altham’s Case (1610), 8 Rep. 150 b at p. 1565 a. (To
understand this it should be remembered that a gift to one man et
haeredibus omitting suis, followed by livery, gave him a fee simple :
Co. Litt. 8 b.)

An action was brought on a bill of exchange expressed in figures
to be drawn for a different sum from that expressed in words.
Evidence of the intention of the parties as to the sum for which it
was drawn was rejected, Tindal, C.J., saying:  This is a case of
ambiguitas patens, and, according to the rules of law, evidence to
explain such an ambiguity is not admissible. Where there is
doubt on the face of the instrument the law admits no extrinsic
evidence to explain it:” Saunderson v. Piper (1839), 5 Bing. N. C.
425 at p. 481. By ““ extrinsic evidence,” the Judge meant * direct
evidence of intention.”

In some cases an ambiguity, as to the subject-matter,
or the estate granted, may be determined by the election
of one of the parties.

The rules as to election are given in Co. Litt. 145 a as follows:
““Note as to election these diversities following. First, when
nothing passeth to the feoffee or grantee before election to have the
one thing or the other, there the election ought to be made in the
life of the parties, and the heir or executor cannot make election.
But when an estate or interest passes immediately to the feoffee,
donee, or grantee, there election may be made by them, or by their
heirs or executors. Secondly, when one and the same thing
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RULES AS TO ELECTION.

passeth to the donee or grantee, and the donee or grantee hath
election in what manner or degree he will take this, there the
interest passeth immediately, and the partie his heires or executors
may make election when they will. Thirdly, when election is
given to severall persons, there the first election made by any of the
persons shall stand. Fourthly, in case an election be given of two
severall things alwaies he, which is the first agent, and which
ought to do the first act, shall have the election. As if a man
granteth a rent of twenty shillings or a robe to one and to his
heires, the grantor shall have the election, for he is the first agent
by payment of the one, or deliverie of the other. Soif a man maketh
a lease rendering a rent or a robe, the lessee shall have the election
causd qua supra. But if I give unto you one of my horses in my
stable, there you shall have the election ; for you shall be the first
agent by taking or seisure of one of them. And if one grant to
another twentie loads of hazill or twentie loads of maple to be taken
in his wood of D. there the grantee shall have election; for he
ought to do the first act, scil. to fell and take the same. Fifthly,
when the thing granted is of things annual, and are to have con-
tinuance there the election remaineth to the grantor (in case where
the law giveth to him election) as well after the day, as before.
Otherwise it is when the things are to be performed, unicd vice.
And therefore if I grant to another for life an annuitie or a robe at
the feast of Easter, and both are behind, the grantee ought to bring
his writ of annuitie in the disjunctive; for if he brings his writ of
annuitie for the one onely, and recover, this judgment shall deter-
mine his "’ (but quaere this is a mistake for ¢the’ or ‘my’) ‘‘ election
for ever ; for he shall never have a writ of annuitie afterwards, but
a scire facias upon the said judgement. Which reason, Fitzherbert,
in his Natura Brevium, not observing, held an opinion to the
contrarie (see F. N. B. 152, G). But if I contract with you to pay
unto you twentie shillings or a robe at the feast of Easter, after
the feast you may bring an action of debt for the one or for the
other. Sixthly, the feoffee by his act and wrong may lose his
election, and give the same to the feoffor. As if one infeoffe another
of two acres, to have and to hold the one for life, and the other in
taile, and he before election maketh a feoffiment of both : in this
case, the feoffor shall enter into which of them he will, for the act
and wrong of the feoffee.” To which Butler adds as a note: * But
if the grant be to hold one acre for life and the other in fee and
donee makes feoffment of one acre only, it is an election to have
the fee of that; and this being lawful nothing is forfeited:” Co.
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Litt. 145 a. The rules are also stated in Sir Roland Heyward’s
Case (1595), 2 Rep. 86 b.

*If one grant to me a rent or a robe; twenty shillings or forty
shillings ; or common of pasture or rent; in the disjunctive, which
is at first very incertain ; yet this grant may become good; for if
I make my election, or he pay the rent, or perform the grant in
either part, the grant is now become good. . . . So it is when a man
bath six horses in his stable, and he doth grant me one of his
horses, but doth not say which of them ; in this case I may choose
which I will have; and in these cases, when I have made my
election, and not before, the grant is good. And if in these cases,
the grantee doth not make his election during his life [and also
the life of the grantor: Co. Litt. 145 a], it seems the grant will
never be good : ” Shep. Touch. 251.

Fine, feoffment, and recovery of land, part of a& manor, to a
certain annual value. Held, good by election of cestui que use:
Cdlthrop’s Case (1574), Moore, 101 ; Dyer, 334 b, pl. 88.

Where a grant is general, as the moiety of a yardland or 120
acres in a certain waste, without certainty in what part of the waste
the grantee shall have the land, or the special name of the land, or
how it is bounded, and without any certain description of it, the
grant may be made good by the election of the grantee, if the
grantor be a common person, but not if he be the Crown, in which
case the grant is altogether void: Hungerford’s Case (1585),
1 Leon. 80; Brand v. Todd (1618), Noy, 29; and see Buacon,
Elem. Rule 28 ; Bacon’s Law Tracts (ed. 1737), p. 99.

Where a father settled five yardlands to himself for life, with
remainder to the use of his eldest son and his wife Grace and the
heirs of the body of his son, with a proviso that if his son pre-
deceased him the wife should have one yardland and a half for life
in possession, without saying which particular yardland and one
half, it was held that the life estate of the father ceased on the
son's death, and that the latter’s wife could elect which land she
would take : Marshal v. Marshal (1598), Moore, 602.

But it must be pointed out that livery of seisin cannot be made of
an uncertain area of land, and, therefore, a feoffment of land of a
certain value is void and cannot be made effectual by election, and
thus if & man covenant by indenture to make a feoffment of land of
the value of fifty marks and then makes feoffment of all his lands
to the use of the indenture generally, and does not set out the land,
only the actual place where the livery is made, and not land of the
value of fifty marks will pass; for the setting out must be made
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before, or at the actual time of, the livery: Woodhouse v. Futter
(1615), 1 Roll. Rep. 187 ; 8. C. sudb nom. Fuller v. Woodhouse (1595) ;
Dyer, 281a, n.

And a feoffment of seventeen acres, part of a larger wood, was
held void in Bullock v. Burdot (1565), 1 And. 111; 8. C. sub nom.
Bullock v. Burdet (1565), Moore, 81 ; sub nom. Bullock v. Burdett
(1568), Dyer, 280 a, pl. 17.

“If then by a deed there had been a grant” (i.e., to take effect
immediately) ‘ of a plot of land to be ascertained by election, it
follows that until the election nothing passed, and if the deed granted
certain specified lands with the exception of a plot to be ascertained
by election, it seems to us that the deed would at once pass the
whole, but subject to an exception which could only be ascertained
and take effect when the election was made:” per Stirling, L.J.,
Savill Bros., Ltd. v. Bethell, [1902] 2 Ch. 528 at p. 539.

It follows that if the deed operates at Common Law any such grant
or exception will be void as purporting to create a freehold in futuro,
and that if it operates under the Statute of Uses it will be void as
infringing the rule against perpetuities, unless the election must
be made within the time limited by that rule: Bullock v. Burdett
(1567), Dyer, 281 a ; Moore, 81; 1 And. 111 ; Savill Bros., Ltd. v.
Bethell, ubi sup.

The following are examples of Coke’s fourth rule—

If I give to a man my cow or my horse he can take either at his
election, but if I promise to give him a cow or a horse at a future
time, it is in my election to give him which I choose: Y. B. 21
Hen. VII. (1506), 18 B.

“If I give you one of my horses, although that be uncertain, yet
by your election that may be made a good gift:”” Mervyn v. Lyds
(1654), Dy. 90 a at p. 91 a. )

A covenant by A. with B. that B. should have the marriage of one
of A.’s daughters. A.hasthe election which daughter B. can dispose
of in marriage : Anon. (1564), Moore, 72, pl. 197.

The grantor has an election when the grant is of all except some :
Sir Thomas Lee’s Case (1578), 1 Leon. 268, where the grantor
aliened his manor except one close called Newdick, and there
were two closes so called; Billingsly v. Hersey (1611), 2 Bul. 5
at pp. 6 et seq., where a lease was granted of all trees except six
great trees.

Agreement by an incupbent to grant a lease at a future time of
his glebe, ‘except thirty-seven acres thereof,” which were not
specified. Held, that the contract was not void, as the right of
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selecting belonged to the lessor, he having the first act to do:
Jenkins v. Green (1858), 27 Beav. 487.

If a mortgage debt is made payable to the mortgagee, his heirs, Heirs or
or executors, and he die before the day appointed for payment, the %™
mortgagor may, if he pay on that day, pay either to the heir or
the executor : Co. Litt. 210a.

Lease for years to begin at the feast of Our Lady, without saying Lease.
at which feast, the lessee may determine the beginning of the term
at his election : Anon. (1590), 1 Leon. 227, ca. cceviil. ; but a lease
from the 20th day of November was held void for uncertainty :

Anon. (1678),1 Mod. 180.

Agreement for lease for seven, fourteen, or twenty-one years, or Term

lease habendum for seven, fourteen, or twenty-one years, is not “"eeai"-
void, but gives an option to the lessee to determine the lease at the
end of the first seven or fourteen years: Dann v. Spurrier (1808),
8 Bos. & P. 899, 442; Doe d. Webb v. Dizon (1807), 9 East, 15;
Price v. Dyer (1810), 17 Ves. 856 ; Powell v. Smith (1872), L. R.
14 Eq. 85.

Other examples will be found in 1 Roll. Ab. 725, ¢ Election ;”
Vin. Abr. ¢ Election,” B. C.

An election made by tossing or lot is good : Duckmanton v.
Duckmanton (1860), 5 H. & N. 219.

But a grantee from the King has no right of election : Sir No election

Walter Hungerford's Case (1585), 1 Leon. 80. If the King grant °geivst King.
120 acres of his waste in D., and the waste contains 800 acres, there
nothing passes, for it is uncertain which 120 acres were intended, and
the party shall not have any election against the King: Brand v.
Todd (1618), Noy, 29. But in a recent case where lands were
imperfectly described in Crown grants by the Governor of New
South Wales, and such grants were impeached as void for uncer-
tainty, the grants were upheld, the grantee having been in possession
for more than thirty years and paid quit rents to the Crown: Doe
d. Derine v. Wilson (1855), 10 Moo. P. C. 502.

An equivocation is not discovered till the person perusing the Equivoca-
deed finds by extrinsic evidence as to the literal meaning of the *°°*
words employed that the description is equally applicable to more
than one person or thing, or class of persons or things.

Either extrinsic or intrinsic evidence may be adduced for the
purpose of determining the meaning of the words and clearing up
the primd facie equivocation, but if it should happen that such
evidence is insufficient to resolve the equivocation, there is liberty
to resort to extrinsic evidence for that purpose; but such extrinsic
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evidence differs in its nature from that already discussed: as
evidence of what was passing in the minds of the parties at
the time of executing the deed is not admissible for the purpose of
determining the literal meaning of the words used, but is admissible
to determine in which of the several literal meanings of the words
used in an equivocation they were employed ; it follows, therefore,
that—

‘When after all the extrinsic and intrinsic evidence
admissible under the preceding rules has been exhausted,
a name or description still remains equivocal—ztken, and
not till then—extrinsic evidence of what was passing in
the minds of the parties to the deed at the time of
execution is admissible for the purpose of determining
which of the several persons or things, or classes of
persons or things, described by the equivocation the
parties intended, and for no other purpose whatsoever.

Evidence of the nature mentioned in this rule may be called
‘““direct evidence of intention:” it may be defined as ‘“ evidence to
prove intention itself as an independent fact.”

Direct evidence of intention is entirely different in its nature
from evidence used to determine the literal meaning of a word.
It will be remembered that evidence of the latter nature is adduced
for any of the purposes following, viz.: to show (1) the meaning
usually affixed to the word at the time of execution of the deed by
persons of the class to which the parties belong; or (2) the
meaning in which the word must have been used by the parties
having regard to their circumstances at the time of execution; or
(8) the meaning which it can be conclusively shown that the parties
were in the habit of affixing to the word. On the other hand,
direct evidence of intention is evidence as to which of several persons
or things, or classes of persons or things was on the special occasion
of framing the deed intended by a description, which, when inter-
preted with the aid of evidence as to the literal meaning of the
word and as construed by the context, appears to be equally
applicable to any one of them.

Where Judges or text writers speak of applying ‘verbal” or
“ parol "’ evidence to the explanation of ambiguities or inaccuracies,
they generally mean direct evidence of intention; but since the
phrase “parol evidence” may mean evidence as to the literal



EVIDENCE OF INTENTION TO RESOLVE EQUIVOCATION.

meaning of the words, there is a certain amount of confusion in the
dicta of the Judges and authors, against which the reader must be
on his guard. For instance, dicta will be found to the effect that
“ parol evidence  is not admissible to clear up a patent ambiguity
or an inaccuracy, where all that is meant is that direct evidence of
intention is not admissible for that purpose ; and it is not intended
to deny the admissibility of parol evidence to ascertain the literal
meaning of the words employed.

It will be observed that this rule is not, as may at first sight
appear, an exception to the rule against the admission of evidence
to add to, contradict, or vary the terms of the deed. *In the case
of equivocation, the general intent includes both the special, and
therefore stands with the words "’ Bacon, Elem. Rule 23 ; Bac. Law
Tracts, p. 101. The person or thing intended is completely and
correctly described, though the deseription applies also to another
person or thing; while the rule against the admission of
evidence to add to, contradict, or vary the terms of a deed, negatives
the contention that, as the deed does not completely or correctly
express the intention of the parties, therefore the expressed intention
ought to be disregarded or supplemented on parol evidence of
unexpressed intentions. .

‘“If & man has two sons both baptized by the name of John, and
conceiving that the elder (who had been long absent), is dead,
devises his land by his will in writing to his son John generally,
and in truth the elder is living; in this case the younger son may
in pleading or in evidence allege the devise to him; and if it be
denied, he may produce witnesses to prove his father’s intent, that
he thought the other to be dead ™ (i.e., that the literal meaning of
John, was John the younger), ““or that he at the time of the will made,
named his son John the younger” (i.e., may adduce direct evidence
of intention that John the younger was meant), “and the writer
left out the addition of the younger ; forin Y. B. 47 Edw. III. (1878)
16D, the case was : Robert Peynel had issue two sons baptized by the
name of William, and levied a fine to Sir John Fanningbridges and
others come ceo, &c., who granted and rendered to Robert and
William his son generally ; and after the death of Robert, William
the younger son brought a scire facias against the heir of William
the elder; and the younger by the rule of the Court averred that
the fine was levied to make him heir, prist, &c., and upon that,
issue was taken. And no inconvenience can rise if an averment in
such case be taken in case of a devise by will, for he who sees such
will, whereby land is devised to his son John, cannot be deceived by
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any secret invisible averment ; for when he sees the devise to his
son John, he ought at his peril to inquire which John the testator
intended, which may be easily known by him who wrote the will,
and others who were privy to his intent; and if no direct proof can
be made of his intent, then the devise is void for the incertainty, as
the render also would be in the said case of the fine as to William :*
Lord Cheyney’s Case (1591), 5 Rep. 68 at p. 68 b.

“If a man levies a fine of the manor of Soure or of the manor of
Dirtleby . . . and in truth there is the manor of North Soure and
South Soure, of Great Dirtleby and Little Dirtleby, in this case
issue may be taken dehors, which manor the conusor intended to
pass, for that is matter of fact not apparent in the fine, whereof the
Judge cannot take conusance ; but it stands well with the fine, and
shall be tried by the jury, and therewith agree Haliwel v. Courtney,
Y. B. 12 Hen. VII. (1496) 6 b; Y. B. 26 Hen. VIII. (1534) 6 a:’"
Altham’s Case (1610), 8 Rep. 150 b at p. 155 a.

*“ And a case between Lewknor and Mountague was cited where
the condition of a bond was, if William Mountague shall do, &c.,
whereas there was William Mountague the father and William
Mountague the son, and by the averment of the meaning of the
parties’ (i.e., by evidence of intention) ¢ this was expounded of the
son :” cited by counsel for defendant and referred to by the Court
in Buckler v. Millerd (1688), 2 Vent. 107 at p. 108.

To the same effect, see (1508), Keilw. 49, pl. 6; Davenant v.
Rafter (1704), 6 Mod. 235. The important case of Doe d. Gord v.

"Needs (1836), 2 M. & W. 129 (discussed in Wigram, Extr. Ev.

pl. 182 (4th ed.), p. 148), is an instance of the same principle
applied to the interpretation of a will.

The rule as to equivocations s stated with reference to wills in
Wigram on Extrinsic Evidence (4th ed., p. 12, pl. 19, prop. vii.
and see pp. 109 et seq.), in the following terms :—

¢ Proposition VI1I.—Notwithstanding the rule of law, which
makes a will void for uncertainty, where the words, aided by
evidence of the material facts of the case, are insufficient to deter-
mine the testator’s meaning—Courts of law, in certain special
cases, admit extrinsic evidence of intention to make certain the
person or thing intended, where the description in the will is
insufficient for the purpose.

‘“ These cases may be thus defined :—Where the object of a testa-
tor’s bounty, or the subject of disposition (i.c., the person or thing
intended), is described in terms which are applicable indifferently
to more than one person or thing, evidence is admissible to prove
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which of the persons or things so described was intended by the
testator.”

The rule as to the admissibility of evidence to explain ambiguities,
including equivocations, is commonly stated as follows:—*In a
written instrument, if there be a patent ambiguity, it never is
allowed to be explained by verbal evidence, though a latent am-
biguity is so:” Smith on Contracts (8th ed.), p. 49. See also
Smith’s Law of Property (6th ed.), pp. 1016, 1115; Chitty, Contr.
(14th ed.), p. 109. Many dicta of Judges and even judicial decisions
will be found to the same effect.

The rule as thus stated is incorrect, for the following reasons :—
(1) In all cases of ambiguity, whether patent or latent, extrinsic
evidence is admissible to ascertain the literal meaning of the words,
and until such evidence is adduced it is impossible to say whether
the instrument is ambiguous or not: see Wigr. Ex. Ev. 179, pl. 208.
(2) Direct evidence of intention is admissible for the purpose of ex-
plaining an equivocation, but not a patent ambiguity. Itis to be
observed also that by the phrase “ latent ambiguity ” in the fore-
going quotation is meant an equivocation ; but the books often use
the phrase in a wider sense, including any doubt raised by the
application of extrinsic evidence, whether it be what is more pro-
perly called an inaccuracy, or & mere primd facie case of ambiguity,
which is ultimately solved by the further application of evidence,
other than direct evidence of intention.

There is gn inaccuracy of language which must be distinguished
from an ambiguity, namely, where the writer in one place makes a
general, and in another place a specific statement of his intentions.
If a man says, “I am going to France,” and in another place says,
“I am going to Paris " ; although the statement resembles a patent
ambiguity in form, there is no ambiguity—all that the writer has
done is in one place to state his intention with vagueness, and in
another place with accuracy. Hence the following rule—

‘Where a deed contains both a general, vague, or
indefinite, and also an exact, particular, or definite state-
ment, not inconsistent with the former, the latter must
prevail.

“Et la ou fait parle p. parolx generals & puis dis¢c en polx
especials si les polx especials accordent a les parols generals le
fait serra entendu solongz les parolx especials:” Y. B. 7 Edw. III.
(1888) 9 b, pl. 20 at p. 10 a.
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" ¢ Quando carta continet generalem clausulam posteaque descendit ud
verba specialia quae clausulae generali sunt consentanea interpretanda
est carta secundum verba specialia ; ’ Altham’s Case (1610), 8 Rep.
150 b at 8. 154 b.

Thus where property is conveyed both by a general and specific
description, only that specifically described will pass: Lord North
v. Bishop of Ely (1576), cited 1 Buls. 100; Doed. Meyrick v. Meyrick
(1832), 2 Cr. & J. 228 ; Griffiths v. Penson (1863) 1 N. R. 830; 9
Jur. N. S. 885.

A policy of life assurance was entered into, founded on a written
declaration of the assured, which was agreed to be the basis of the
contract between the parties, and which contained a proviso that
“if any statement in the declaration (which declaration should be
considered as much a part of that policy as if the same had been
actually set forth therein) was untrue, or if, &c., then the policy
should be void.” The proposal and declaration contained the
usual particulars, and proceeded as follows: “I do hereby declare
that the above-written particulars are correct and true throughout,
and I do hereby agree that this proposal and declaration shall be
the basis of the contract between me and” the office, *“‘and if it shall
hereafter appear that any fraudulent concealment or designedly

- untrue statement be contained therein,”” then the policy to be void.

Inaccuracies.

‘Where neither
whole descrip-
tion nor any
part applies.

Ield, that the policy was not avoided by an untrue statement in the
declaration unless designedly untrue: Fowkes v. Manchester and
London Life Assurance and Loan Association (1868), 8 B. & S. 917.

It is hardly necessary to observe that it is impossible to perceive
that a description is inaccurate until there has been applied extrinsic
evidence to ascertain the literal meaning of the words, as well as
such intrinsic evidence, if any, as is afforded by the deed under
consideration. This is why inaccuracies are sometimes incorrectly
spoken of as ““latent ambiguities,” when that expression is used in
a wide sense, and not as synonymous with equivocations.

The discussion of the more common forms of inaccuracies in the
different clauses of deeds, will be found in this book under the
appropriate headings. In this place the general rules only will be
noticed.

If neither the description as a whole, nor any part of
it, renders it certain what object was intended, mno

meaning can be affixed to the words employed, and the
deed or clause is void for uncertainty.



WHERE PART OF DESCRIPTION DOES NOT APPLY.

“If a man letteth lands to A. for life, the remainder to B. in tail,
the remainder to C. in formd praedicta, this remainder is void for
the incertainty : " Co. Litt. 20 b.

Limitation to *“ 4. et B. et haeredibus’ without the word “‘suis”;
this is only an estate for their lives, for the uncertainty whose heirs
are to take: Co. Litt. 8 b; Shep. Touch. 101.

Husband and wife hold an acre of land jointly of A. for their
lives : A. grants the reversion of the acre which the husband alone
holds for his life; the grant is void, as no lands satisfy the
description : Shep. Touch. 250.

Conveyance of “all those trees which could then reasonably be
spared.” Held, void for the uncertainty: Merryn v. Lyds (1554),
Dy. 90 a.

An agreement to retire from a business so far as the law allows.
Held, void for uncertainty: Davies v. Davies (1887), 86 Ch. D. 859.

If the description as a whole fits no object, but part
of the description renders it certain what is intended,
the rest of the description may be rejected. Shep.
Touch. 247.

In Cholmondeley v. Clinton (1820), 2 Jac. & W. 1 (arg. at p. 18),
the case is put *‘ where, under a limitation to heirs of a particular
description, by purchase, a person apparently intended, though not
exactly answering both parts of the description, has been allowed
to take : ’ citing Pybus v. Mitford (1674), 1 Vent. 872; 1 Freem.
851, 869; 2 Lev. 75; Newcomen v. Barkham (1716), 2 Vern. 729 ;
8. C. sub nom. Brown v. Barkham, Pre. Ch. 442, 461 ; Wills v. Palmer
(1770), 5 Burr. 2615 et seq. ; Burtenshaw v. Weston (1772), Fearne,
App. 570.

In the applieation of this rule it must be remembered that words
must be taken in their literal meanings, so that the same words
may bear different meanings according to the circumstances of the
person using them. The expression ‘“all the lands in A. pur-
chased from 8.,”” would vary in its meaning according as lands in
A. Bad or had not been purchased from 8. If some lands in A.
had been purchased from S., the latter words would be restrictive,
but if no land in A. had been purchased from 8., they would have
to be rejected.

If the part of the description which gives certainty,
applies to more than one object, there is a case of
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DESCRIPTION APPLYING TO TWO OBJECTS.

equivocation, and direct evidence of intention is |
admissible.

Grant by deed of “all the coal mines in the lands in the occupa-
tion of K. & Son.” It wasshown that the grantor had not any lands
at the time of making the grant * in the occupation of K. & Son.”
These words were rejected, and letters written by the grantor's
steward to the grantees prior to the grant were permitted to be
given in evidence to show what mines were intended : Beaumont v.
Field (1818), 1 B. & Al. 247.

If one part of the description applies to one object,
and another part applies to another object, but the de-
scription as a whole applies to no object, the case is
similar to that of a patent ambiguity and direct evidence
of intention is not admissible.

There does not appear to be any case in which this rule has been
applied to a deed, but the rule is founded on the cases on wills of
which Doe v. Hiscocks (1889), 5 M. & W. 868, is the leading example.

Of course the maxim id certum cst quod certum reddi potest applies
to descuptxons of persons and things and classes of persons and
things in deeds as in every other document.

“ The certaintie of the lands or tenements to be conveyed by the
feoffment either by express words or which may by reference be
reduced to a certaintie for certum est quod certum reddi potest:
Co. Litt. 6a.

To recapitulate : A person perusing a deed, without knowing the
circumstances of the parties, will detect the patent ambiguities, he
will not detect equivocations or inaccurate descriptions, and he may
or may not detect those latent ambiguities which are not equivoca-
tions. On the application of extrinsic evidence of the circumstances
to determine the literal meaning of the words, and on interpreting
the words according to the context, the patent ambiguities may
disappear, the inaccuracies and latent ambiguities, including
equivocations, will become manifest, and may subsequently dis-
appear. If any equivocations remain, they may be resolved by
direct evidence of intention. If, after this process has been gone
through, there remain any ambiguities of either class, or any
inaccuracies which are not made clear, no interpretation can be put
on the deed.



RECAPITULATION.

An example may render this more clear. A grant of land to
“ A.’s nephew J. living at S.” has to be construed.

First, evidence, either extrinsic, showing that A. had no nephew,
but a grand-nephew named J., or intrinsic, viz., the context of the
deed, may show that by * nephew ” is meant *‘ grand-nephew.”

Next, the extrinsic evidence adduced to show that * nephew’’ must
be read ‘‘ grand-nephew’ may also show that A. has two grand-
nephews, both named J., but that neither of them lives at 8.
Thereupon, the description, ‘“living at S.,” may be rejected as being
a mere inaccurate addition. There results an equivocation, and if
that cannot be cleared up by applying further extrinsic evidence
other than evidence of intention, as, e.g., that the grantor only knew
of one grand-nephew, or further intrinsic evidence from the context,
then in the last resort, direct evidence of intention may be adduced
to determine which of the two grand-nephews named J. was intended
by the grantor.
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CHAPTER VII.

MISCELLANEQUS GENERAL RULES.

The Expression of Implied Terms has no Effect : Express Provisions
exclude Implication: Words to be taken Against the User :
Except in the case of the King.

—_——

TrERE are certain miscellaneous general rules applying to the
interpretation of all deeds, which are collected here.

The expression of a clause that the law implies has
no effect.

Expressio eorum quae tacite insunt nihil operatur : Co. Litt. 191 a,
205 a; 2nd Inst. 865. Expressio eorum quae tacite insunt nihil
operatur, et erpressa mon prosunt quae non expressa proderunt:
Boroughe's Case (1597), 4 Rep, 72b at p. 78 b.

“If a gift in tail be made to a man and to the heirs of his body,
and if he die without heirs of his body, that then the donor and
his heirs shall re-enter, this is a voyd condition; for when the
issues fail, the estate determineth by the expresse limitation, and
consequently the adding of the condition to defeat that which is
determined by the limitation of the estate is void, and in that case
the wife of the donee shall be endowed : "’ Co. Litt. 224 b.

Reservation of rent in a lease for years to the lessor during his
life and his assigns. Held, that the reservation to the assigns had
no effect, because the addition of assigns is implied by law: Sury v.
Cole (1627), Latch, 44 and 255; Pal. 481; S. C. sub nom. Sury v.
Brown, Latch. 99; Wotton and Ediwins’ Case (1607), cited 1 Vent. 162.

“If lands be letten to two for terme of their lives, et eorum
alterius diutius viventi, and one of them granteth his part to a
stranger, whereby the joynture is severed, and dyeth, here shall be
no survivour, but the lessor shall enter into the moity, and the
survivour shall have no advantage of these words et eorum alterius
diutins viventi, for two causes. First, for that the joynture is
severed. Secondly, for that those words are no more than the
Common Law would have implied without them : ”’ Co. Litt. 191 a.



EXPRESSION OF IMPLIED TERMS.

Feoffment reserving rent to the feoffor, ‘“ and if it happen the
aforesaid rent to be behind in part or in all, that then it shall be
lawful for the feoffor and his heirs to enter.” It is not necessary to
insert the power of re-entry because the feoffor and his heirs can
do so by force of the reservation. ‘ Quae dubitationis causa tollendae
mseruntur, communem legem non laedunt. Et expressio, de.: " Litt.
ss. 380, 881 : Co. Litt. 205 a.

“The clause of distress (in a lease) is no otherwise to be extended
than as the grantor gives it; and therefore if the clause were,  if
the rent be behind, being demanded at another place besides the
land, or of his person, then he may distrain,’ clearly then he could
not distrain without such a demand made first, for there the demand
is other than the law requires. But where the clause is no more
but ‘if the rent be behind being lawfully demanded, then he may
distrain,” it i8 no more than the law speaks; and therefore the
distress implying a demand and distress, one before another,
by operation of law satisfies it:” Browne v. Dunnery (1617),
Hob. 208.

Ejectment on a proviso for re-entry contained in a lease on the rent
being in arrear for twenty-one days, being lawfully demanded. The
Act 4 Geo. II. (1780) c. 28, provides that when half a year’s rent is
in arrear, and the lessor has a right by law to enter for non-
payment, he may without a formal demand or entry sue in eject-
ment. Held, there being five quarters in arrear, that it was not
necessary to make a demand of the rent on the premises before
bringing the ejectment. Dampier, J., said : * The right to re-enter
grows out of the stipulation of the parties. A demand is necessary
as a consequence of law, and there was the same necessity for a
demand before the statute whether the lease contained the words
‘lawfullydemanded’ or not. Therefore the maxim applies; Expressio
de.:” Doe d. Scholefield v. Alexander (1814), 2 M. & 8. 525 at
p. 582.

Where a mortgage-deed expressly secured the mortgagees’
expenses and interest : Doe d. Scruton v. Snaith (1882), 8 Bing. 146 ;
1 Moore & Scott, 280; the payment by the mortgagor of all
taxes on the mortgaged property: Doe d. Merceron v. Bragg
(1888), 8 Ad. & EL 620; 8 Nev. & P. 644; fines for renewals if
paid by the mortgagee: Wroughton v. Turtle (1848), 11 M. &
W. 561; the expenses incurred by the mortgagee in keeping
up a policy of life insurance comprised in the security : Law-
rance v. Boston (1851), 7 Ex. 28; it was held, that as in each
of these cases the moneys expended by the mortgagee for these

E.D. . 8
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UNNECESSARY WORDS APPARENTLY RESTRICTIVE.

purposes would have been charged by the law without any express
words, the rule applied, and that consequently the deed did not
require any ad valorem stamp in respect of the moneys so
expended.

The rule is applied where the words state only part of
that which the law implies, so that they appear at first
sight to be restrictive.

“ Mountague asked this question : A man makes a lease for a term
of years by indenture, and the lessor covenants and grants to the
lessee, ‘that he shall have thorns for hedges growing upon the
land, by the assignment of the bailiff of the lessor, and necessary fuel
to burn in his house.’ First, whether the lessee can take thorns
without the assignment of the bailiff, or not ? Secondly, if by the
copulative (and necessary fuel) that shall refer to the assignment of the
bailiff, or not? For the first, it seemed to Baldwin and Fitzherbert,
that the lessee, by virtue of his lease, may well cut thorns without
assignment by the order of the law; for by our books the law is,
that a termor shall have loppings and shrowdings of trees for
necessary fuel; and then to insert these words, ‘ that he shall have
fuel by the assignment of his bailiff’ is void, for what the law gives
him by implication in the lease, that he may take without assign-
ment. For, if I lease to one, two acres of meadow, and that it shall
be lawful for the lessee to cut the grass at the assignment of the
lessor, notwithstanding these words, the lessee may cut the grass.
But if the other covenant on his part in a negative, ‘that he
will not take thorns without the assignment of the lessor,” nowthat
is a good covenant, and if he do contrary to that, action of covenant
well lies. Or if it were a condition which is a negative in law, as,
¢ proviso ‘that he shall not take thorns without, &c.,” now if he do
that, clearly the lessor may enter, &c. But in the other case, it is
a grant on the part of the lessor in the aflirmative. Wherefore, &c :
Shelley ¢ contra ; for when a man takes a lease out of the order of
the law, viz., by special words and terms, he shall have it as if the
lessor spoke the words, and no otherwise. Wherefore here he hath
accepted the lease by such words, * that he shall have thorns by the
assignment of the bailiff ;* that is as much as to say, he shall not
have them without the assignment. Wherefore, &c. And as to
the other point, it seemed to him that this copulative (and) should

. make the fuel pass by assignment, &ec.:” Anon. (1586), Dyer, 19 b,

pl. 115.
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S. bargains and sells to G. all the trees growing in and on a Grants.

manor, and covenants that G. might within five years fell and
carry away the trees, &c. Held, that G. might cut and carry away
the trees after the five years, as the power to fell them implied by
the grant could not be restrained by expressly giving the grantee
the same power: Stukeley v. Butler (1614), Hob. 168, see p. 173;
Moore, 880.

A. granted to B. liberty to carry a sough or drain through A.’s
ground and liberty to make two little sough pits in A.’s ground for
the more easy and safe carrying up the tail of the sough. Held,
that with the liberty of making a sough in A.’s land, there passed
as incident thereto the liberty of making sough pits at any time
afterwards while the object of the grant remained, such sough pits
being necessary for the purpose of repairing the sough. And that
the special liberty of making two sough pits did not control the
liberty of making new sough pits for necessary repairs of the
sough : Hodgson v. Field (1806), 7 East, 618.

Feoffment by D. of certain closes reserving unto D. and his heirs
all the coals, with liberty for D., his heirs and assigns at all times
thereafter, ‘ during the time that D. and his heirs should continue
owners of F.,” to sink pits, &c. Held, that D. could get coals
under the reservation in fee, and that the express liberty to get
the coals was not restrictive of that which would be implied :
Cardigan v. Armitage (1828), 2 B. & C. 197.

But the expression of unnecessary words may alter the construction
of a subsequent clause.

“ Though the law say, that when a man grants lands, he grants the
underwoods inclusively, and so when he grants his house, he grants
all the several rooms in the house, yet 88 & 84 Eliz. (1591), in the
King’s Bench, between Kenisham and Redding, the case was, that the
Queen leased the Parsonage of Greenwich, with all the lands and
underwoods expressly thereunto belonging, exceptis omnibus grossis
arboribus boscig ” (i.e., timber and underwood) ‘‘ et maeremiis ’ (i.e.,
timber fit for building). The opinion of the Court was that the
exception as to underwoods was void. But they held that the
exception was only to be extended to great woods. So is the case
9 Eliz. (1567) 265, of a lease of a house and shops, excepting the
shops, which proves that the rule ‘expressio corum,” &e., is to
be understood having reference to itself only, and not having

relation to other clauses:” per Hobart, C.J., Stukeley v. Butler

(1614), Hob. 168 at p. 170; S. C. sub nom. Stewkly v. Butler,

Moore, 880.
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EXPRESS PROVISION EXCLUDES IMPLICATION.

An express provision excludes the implication of any
provision to the same effect.

Semper expressum facit cessare tacitum : Co. Litt. 183 b; et in hoc
casu designatio unius personae est exclusio alterius, et expressum facit
cessare tacitum : Co. Litt. 210 a.

“ Where parties have entered into written engagements with
expressed stipulations, it is manifestly not desirable to extend them
by any implications: the presumption is that, having expressed
some, they have expressed all the conditions by which they intend
to be bound under that instrument:” per Lord Denman, C.J.,
Aspdin v. Austin (1844), 5 Q. B. 671 at p. 684.

“If authority is given expressly, though by affirmative words,
upon a defined condition, the expression of that condition excludes
the doing of the act authorised under other circumstances than
those so defined ; expressio unius est exclusio alterius :° per Willes, J.,
North Stafford Steel,dc. Co. v. Ward (1868), L. R. 8 Ex. 172 at
p- 177.

Conveyance of an iron foundry and two dwelling-houses and the
appurtenances, together with the fixtures in the dwelling-houses.
Held, that the fixtures in the foundry did not pass: Hare v. Horton
(1888), 5 B. & Ad. 715.

“If a lease be made to two, habendum the one moity to the one,
and the other moitie to the other, the habendum doth make them
tenants in common ; and so one part of the deed doth explaine the
other, and no repugnancy between them, et semper expressum facit
cessare tacitum : ° Co. Litt. 183 b.

A trustee mortgaged lands and covenanted for payment out of the
moneys which should come to his hands as trustee. Held, that
he was not personally liable: Mathew v. Blackmore (1857), 1 H. &
N.762. The Court said (pp. 771—1772) : * The question is, whether
a contract by parol can be implied for the repayment where there
is. an express covenant under seal relative to it. The rule of law,
as well as of reason and good sense, is, ¢ expressum facit cessare
tacitum,” and where there is an express covenant that the defendant
shall, out of the trust funds which shall come to his hands and the
personal estate of his testator (which was not included in the mort-
gage security) pay the sum advanced, we think it impossible to
conclude that at the same time he made himself absolutely liable
for the payment of it simpliciter ; and at all events to do so would
be to create a contract by implication different from, and much
more onerous than, that entered into by the express words used,
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and this against a trustee having no personal interest whatever in
the transaction.”
The covenants implied by the word ““demise ”’ are restricted by “Demisc.”

an express qualified covenant for quiet enjoyment: Noke’s Case

(1599), 4 Rep. 80 b ; Merrill v. Frame (1812), 4 Taunt. 829 ; Line v.
Stephenson (1888), 5 Bing. N. C. 183. The cases are further
discussed infra, Chapter on Qualified Covenants and Covenants for

Title.

The words in a deed are to be construed most strongly words to be

against him who uses them, if so doing works no fke againet
wrong. using them.

This rule is often misunderstood : it does not mean that the
words are to be twisted out of their proper meaning, but only that
where the words may properly bear two meanings, and where, after
all admissible evidence, whether extrinsic or intrinsic, has been
applied, it still remains uncertain in which of those meanings the
words were used, the meaning most disadvantageous to the person
who uses them is to be taken, unless so doing would work a wrong
(as to the meaning of which see the quotation from Coke, infra).

The reason for the rule is that ‘‘ the principle of self-interest Reason for
will make men sufficiently careful not to prejudice themselves by rule.
using words of too extensive a meaning, and all manner of deceit is
hereby avoided in deeds: for people would always affect ambiguous
expressions, if they were afterwards at liberty to put their own
construction on them :’ Cruise Dig. tit. 82, c. 19, s. 18; and to
the same effect is Shep. Touch. 87.

“A., tenant in fee simple, makes a lease of lands to B. to have Lease for
and to hold to B. for terme of life, without mentioning for whose life.
life it shall be, it shall be deemed for terme of the life of the
lessee, for it shall be taken most strongly against the lessor, and
as hath beene said, an estate for a man’s own life is higher than
for the life of another. But if tenant in taile make such a lease
without expressing for whose life, this shall be taken but for the
life of the lessor, for two reasons.

“First, when the construction of any act is left to the law, Workinga
the law, which abhorreth injury and wrong, will never so construe * - &
it as it shall work a wrong: and in this case, if by construction
it should be for the life of the lessee, then should the estate taile
be discontinued, and a new reversion gained by wrong: but if
it be construed for the life of the tenant in taile, then no wrong
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is wrought. And it is a generall rule, that whensoever the words
of a deed, or of the parties without deed, may have a double
intendment, and the one standeth with law and right, and the
other is wrongfull and against law, the intendment that standeth
with law shall be taken.

‘ Secondly, the law more respecteth a lesser estate by right, than
a larger estate by wrong ; as if tenant for life in remainder disseise
tenant for life, now he hath a fee simple, but if tenant for life die,
now is his wrongfull estate in fee by judgment in law changed to a
rightfull estate for life : ” Co. Litt. 42 a and 42 b.

“Jf a man make a charter in fee and deliver seisin for life,
secundum formam cartae, the whole fee simple shall passe, for it shall
be taken most strongly against the feoffor: " Co. Litt. 48 a.

“It is a maxime in law, that every man’s grant shall be taken
by construction of law most forcible against himself. Quaelibet
concessio fortissimé contra donatorem interpretanda est, which is so
to be understood, that no wrong be thereby done ; for it is another
maxime in law, Quod legis constructio non facit injuriam. And
therefore if tenant for life maketh a lease generally, this shall be
taken by construction of law an estate for his own life that made
the lease; for if it should be a lease for the life of the lessee,
it should be a wrong to him in the reversion. And so it is if
tenant in taile make a lease generally, the law shall contrive this to
be such a lease as he may lawfully make, and that is for terme of
his owne life; for if it should be for the life of the lessee, it should
be a discontinuance, and consequently the state which should passe
by construction of law should worke & wrong : "’ Co. Litt.183 a, 183 b.

‘“ A release in deed, which is the act of the partie, and shall be
taken most strongly against himselfe : ’ Co. Litt. 264 b.

“For in the Common Law the grant of every common person is
taken most strongly against himself and most favourably towards
the grantee:’ per Weston, J., Willion v. Berkley (1562), Plow. 228
at p. 248.

““The principle of construction which has been so strenuously
contended for, viz., that the terms of a grant are to be construed as
favourably as possible for the grantee, the Court is not disposed to
controvert: "’ per Wilde, C.J., In re Stroud (1849), 8 C. B. 502, at
p- 529.

“In the first place it is to be observed that all deeds are to be
construed most strongly against the grantor:” per Lord Romilly,
M.R., Johnson v. Edgware, dc. Ry. Co. (1866), 35 B. 480 at p. 484.

“1t is well settled that the words of a deed, executed for valuable
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consideration, ought to be construed as far as they properly may in
favour of the grantee ” : per Lord Selborne, L.C., Neill v. Devonshire
(1882), 8 Ap. Ca. 185 at p. 149.

“It is a rule of construction, that where there is a grant and an
exception out of it, the words of the exception are to be considered
as the words of the grantor, and are to be construed in favour of
the grantee:”’ per Holroyd, J., Bullen v. Denning (1826), 5 B. & C.
842 at p. 850.

“It is a settled rule of construction that where there is a grant
and an exception out of it, the exception is to be taken as inserted
for the benefit of the grantor and to be construed in favour of the
grantee. If then the grant be clear but the exception be so framed
as to be bad for uncertainty, it appears to us that on this principle
the grant is operative and the exception fails: ”’ per Stirling, L.J.,
Savill Bros., Ltd. v. Bethell, [1902] 2 Ch. 528 at p. 587, in which
case an exception of ‘‘ a piece of land not less than forty feet in width
commencing at & point A and terminating at the nearest road to be
made” by the grantee, was held void for, amongst other grounds,
uncertainty. '

Thus a warranty of land generally, without saying against every-
body, is a warranty against everybody, for it is either against
everybody or nobody, and the words must be read against the
warrantor : Buckhurst v. Dacres (1598), 2 And. 118.

Land being leased for thirty-one years, four years after the
beginning of the term the lessor granted a new lease to another
person as follows : ““ Know that I, the aforesaid thirty-one years
being completed, have demised and granted all the premises, &c.,
habendum from the day of the making of these presents, the term
aforesaid being first finished until the end of the term of thirty-one
years then next ensuing.” Held, that the term should begin after
the termination of the term of thirty-one years, as otherwise the
lessee would only have a lease for four, not thirty-one, years, and
every grant shall be expounded most strongly for the grantee:
Anon. (1566), Dy. 261 b, pl. 28.

A man makes a lease of Blackacre to A. for ten years, and of

Whiteacre to B. for twenty years; and afterwards by indenture,

reciting the former leases, demises both Blackacre and Whiteacre
to another for forty years, to begin after the end and determination
of the said several leases made to A.and B. Afterwards the former
lease of Blackacre ends during the currency of the lease of White-
acre; it was held, that the habendum in the latter lease was to be
taken respective and that the new term for forty years in Blackacre

119

Construction
of exception.

Warranty.



120

Lease and
release.

Covenants.

WORDS TO BE TAKEN AGAINST PERSON USING THEM.

began immediately on the determination of the term of ten years in it
granted by the former lease, on the ground that ‘‘every deed shall
be taken more strongly against the grantor, and more beneficially
for the grantee, and it is more strong against the lessor and more
beneficial for the lessee to have the lease in Blackacre to begin
presently after the expiration of the first lease made thereof, than
to tarry till the lease of Whiteacre be ended. If I release unto you
all actions which I have against you and another, in this case,
notwithstanding the joint words, all actions which I have against
you alone are released, for it shall be most beneficially for him to
whom the release is made, and most strongly against him who
makes it:” Justice Windham’s Case (1589), 5 Rep. 7 at p. 7 b.

Lessee for 100 years made a lease for forty years to T. S., if
he should so long live: and afterwards he demised it to John,
“habendum after the term of forty years, for the term of twenty-
three years to be computed from the date of these presents.” Held,
that the lease to John should commence from the expiration of the
lease to T. S., on the ground that, if the limitation be not certain
when the term shall begin, it shall be taken most beneficially for the
lessee: Scaman’s Case (1610), Godb. 166.

In a lease for twenty-one years, there was a covenant that the
lessee should have the land for twenty-one years more after the
expiration of the said term, and ‘“so from twenty-one years to
twenty-one years, until ninety-nine years past thence next ensuing
shall be complete and ended.” The question arose whether the
first twenty-one years were included in the ninety-nine; and
Dolben, J., said : ‘‘ the words, ¢ from thence next ensuing,” may be
referred to the beginning of the first term, or to the end of it;”’
whereupon Scroggs, C.J.,said : “ therefore it standing so indifferent,
we ought to construe it most strongly against the grantor,” and the
Court decided that the first twenty-one years were not to be comn-
puted in the ninety-nine: Manchester College v. Trafford (1679),
2 Show. 81; 2 Lev. 241.

In Doe d. Daries and Williams v. Williams (1788),1 H. Bl. 25, where
a conveyance was made by lease and release of the Clock Mills,
“and all lands and meadows to the said messuage or mill belonging,
or used, occupied, and enjoyed, or deemed, taken or accepted as
part thereof,” the rule was applied in order that three acres of
leasehold land, which had for thirty-seven years been held with
the Clock Mills, should pass.

The rule has been applied to the construction, of covenants for
quiet enjoyment and title: Broughton v. Conway (1564), Dyer, 240 ;
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Gainsford v. Grifiith (1667), 1 Saund. 60; Howell v. Richards
(1809), 11 East, 633 ; Barton v. Fitzgerald (1812), 15 East, 580 ;
but see Nind v. Marshall (1819), 1 Brod. & Bing. 819 ; of covenants
by a lessee: Barrett v. Bedford (1800), 8 T. R. 602; Webb v.
Plummer (1819), 2 B. & Ald. 746, per Holroyd, J., at p. 751; of a
proviso in a lease: Doe d. Abdy v. Stevens (1832), 8 B. & Ad. 299 ;
of the words ‘‘for seven, fourteen, or twenty-one years,” in an
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agreement for a lease: Dann v. Spurrier (1808), 3 Bos. & Pul. 899 ; -

and of similar words in a lease: Doe d. Webb v. Dixon (1807),
9 East, 15.

Where the grantor takes an interest under his own grant, the
deed will be construed as if a stranger were the grantor: Vincent v.
Spicer (1856), 22 Beav. 380.

The rule was objected to by Jessel, M.R., who said (Taylor v.
Corporation of St. Helens (1877), 6 Ch. D. 264 at p. 270): “I do
not see how, according to the now established rules of construction,
as settled by the House of Lords, in the well-known case of Grey v.
Pearson (1857), 6 H. L. C. 61, followed by Roddy v. Fitzgerald
(1858), 6 H. L. C. 828, and .4bbott v. Middleton (1858), 7 H. L. C.
68, that maxim can be considered as having any force at the
present day. The rule is to find out the meaning of the instrument
aceording to the ordinary and proper rules of construction. If we
can thus find out its meaning, we do not want the maxim. If, on
the other hand, we cannot find out its meaning, then the instru-
ment is void for uncertainty, and in that case it may be said that
the instrument is construed in favour of the grantor, for the grant
is annulled.”

In Shep. Touch. p. 87, note (81), and 2 Bl. Com. Bk. II. ¢. 28
(8rd ed. p. 380), citing Plowd. 184, a distinction is drawn between an
indenture and a deed-poll to the effect, that as the latter is executed
by the grantor alone, and the words are his only, it should there-
fore be taken most strongly against him ; but that as an indenture
is executed by both parties, the words are to be considered those of
them both : see Scovell and Cavel’s Case (1588), 1 Leon. 817 at p. 818.
It seems, however, that these remarks require to be supplemented by
the explanation that, as regards indentures, the law will consider
the words to be spoken by him who can properly speak them.

“ First, it is to be considered that the lease and also the covenant
and grant to pay the sum, is made by indenture, and the words in
an indenture are the words of both parties ; and although they are
spoken as the words of one party only, yet they are not his words
alone, for there is the assent of the other party to each other’s
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words ; and therefore, when they are written, they shall be taken
in such manner as the intent of the parties may be supposed to be.
And they shall not be taken most strongly against one and bene-
ficially for another, as the words of a deed-poll shall, for there the
words shall be taken most strongly against the grantor, and most
available to the grantee. But it is not so in a deed indented,
because the law makes each party privy to the speech of the other ;
and therefore we ought not to make such construction of words in
an indenture as in a deed-poll. But if an indenture contains
matter of substance, the law will make such reference thereof as is
most fit and reasonable, and will say that the words are spoken by
him who could most properly speak them ; and therefore, where
the plaintiff here has covenanted and granted to render and pay
the said sum for the lands, the words are in fact the words of the
lessee, but in construction of law they shall be taken as the words
of reservation of the lessors, inasmuch as they have the sense and
effect of a reservation. For words of covenant and grant to render
and pay such a sum for the land have the effect of reserving or
raying rent for the land, and so the law will take them to be
spoken by the lessors. As if a man make a feoffment in fee by
deed indented rendering such rent, there it ought to be considered
that it cannot be reserved as a rent may upon an estate for years,
for life, or in tail, because the reversion is not in the feoffor, and
yet the feoffor shall have it as & rent granted by the feoffee. And
by the same reason that the law there takes the words of the feoffor
as the words of the feoffee, by the like reason in our case it will
take the words of the lessee as the words of the lessor, for they
gserve most properly that way. And if the deed indented had
specified that the plaintiff should have the land, and should pay
20s. yearly, that would be a rent, for the law refers the words in
any writing indented to be spoken by him that can best speak
them:” per Staunford and Walsh, arguendo, Browning v. Beston
(1552), Plowd. 181 at p. 134.
There is, however, aun exception to the rule, for—

“The King’s grant is taken most strongly against
the grantee, and most favourably for the King, although
the thing which he grants came to the King by purchase
or descent:” per Weston, J., Willion v. Berkley (1562),
Plowd. 223 at p. 243.

The reason for mentioning the case where the King takes by
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purchase or descent is to show that the rule applies not only to
Crown lands. '

A grant by the Crown of ‘‘lands ’’ and ‘“ mines” does not pass
ores royal or mines royal ; contra, if the King grant all mines which
he has in the lands of A., and has a royal mine there, for the King
cannot be deceived in his grant: Reg. v. Northumberland, the Case
of Mines (1568), Plowd. 810.

Where the King, being seised of two manors, A. and B., granted
“totum 1illud maner’ de A. £ B.,” or * totum illud maner’ de A.
cum B.,” it was held that neither manor passed : and where the
King granted all the demesne lands of a manor, it was held that
copyholds parcel of the manor, did not pass: Case del Alton Woods
(1600), 1 Rep. 26 at pp. 464, 46 b.

If the King grants ‘‘ the manor of D., which Le hath by the attainder
of A.,” and in truth he hath it not by his attainder, the grant is
void : Case del Alton Woods, ubi sup. at p. 52 a.

If the King grants 120 acres of his waste in D. and the waste No election
contains 300 acres, the grant is void, for there is no election against *82inst King.
the King : Brand v. Todd (1618), Noy, 29.

This exception is further discussed in : Reg.v. Imber (1579), 2 Roll.
Abr. 186 ; Bozoun’s Case (1584), 4 Rep. 84 ; Green’s Case (1602),
6 Rep. 29a ; Mason v. Chambers (1604), Cro. Jac. 84; Yelv. 42;
Chandos’ Case (1606), 6 Rep. 55; Auditor Curle’s Case (1609), 11
Rep. 2 b; Whistler’s Case (1612), 10 Rep. 68; Mecad v. Lenthal
(1687), 2 Roll. Abr. 189 ; Attorney-Gencral v. Hungate (1662), Hard.
281; Holland v. Fisher (1662), O. Bridg. 181; The King v. I'he Bishop
of Rochester and Sir F. Clerke (1675),1 Mod. 195; 2 Mod. 1; Freeman,
K. B. 172, 178; 8 Keble, 412 ; Lee v. Browne (1676), Freeman, K. B.
207 ; Attorney-General v. Farmer (1676), Sir T. Raym. 241; 2 Lev.
171; S.C. sub nom. Attorney-General v. Turner, 2 Mod. 106; R. v.
Bishop of Chester (1697), Ld. Raym. 292 ; Show. P. C. 212; The
King v. Capper (1817), 5 Pri. 217 ; Attorney-General v. Marquis of
Downshire (1818), 5 Pri. 269 ; Attorney-General v. Ewelme Hospital
(1858), 17 B. 866 at p. 886, and other cases cited in Cruise, Dig.,
vol. 5, tit. xxxiv.; and also in Chitty on Prerogatives of the
Crown, p. 891,
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CHAPTER VIII.

EXTRINSIC EVIDENCE INADMISSIBLE TO ADD TO DEEDS.

—_——

Extrinsic Evidence inadmissible to add to Deeds: but admissible to
show Date, Consideration, or that Deed is one of a Series: or to
prove Collateral Agreement, or Terms implied by Custom or
Usage: or to show that Deed i8 not linding : Subsequent
Admissions or Conduct inadmissible.

A FurTHER rule relating to the interpretation of deeds is that the
deed only is to be construed, and that—

No evidence of extrinsic circumstances is admissible
to add to, contradict, vary, or alter the terms of a deed.

This rule is not, properly speaking, a rule of interpretation ; it is
a rule of law limiting the subject-matter to be interpreted to that
contained in the deed itself.

“It would be inconvenient, that matters in writing made by
advice and on consideration, and which finally import the certain
truth of the agreement of the parties, should be controlled by the
averment of the parties to be proved by the uncertain testimony of
slippery memory. And it would be dangerous to purchasers and
farmers, and all others in such cases, if such nude averments
against matter in writing should be admitted :”” The Countess of
Rutland’s Case (1604), 5 Rep. 25 b at p. 26 a.

“To add anything to an agreement in writing by admitting parol
evidence, which would affect land, is not only contrary to the
Statute of Frauds and Perjuries, but to the rule of Common Law,
before that statute was in being:”’ per Lord Hardwicke, C., Parteriche
v. Powlet (1742), 2 Atk. 883 at p. 384.

“The rule is perfectly clear, that where a deed is in writing, it.
will admit of no contract that is not part of the deed. Whether it
adds to, or deducts from, the contract, it is impossible to infroduce:
it on parol evidence: " per Lord Thurlow, C., Lord Irnhan v. Child
(1781), 1 Br. C. C. 92 at p. 98; 2 Dick. 554.



EVIDENCE OF NEGOTIATIONS INADMISSIBLE.

“It is not necessary to cite any case to prove the proposition that
parol evidence of a parol communication between the parties ought
not to be received to add a term not inserted in the specific agree-
ment which they have executed; and for this reason, that what
passed between them in that communication may have been altered
and shifted in a variety of ways, but what they have signed and
sealed was finally settled. It would destroy all trust, it would
destroy all security and lay it open, unless the parties are com-
pletely bound by what they have signed and sealed:” per Lord
Loughborough, C.J., Haynes v. Hare (1791), 1 H. Bl. 659 at
p. 664. .

“T have never heard the general rule contradicted, that parol or
extrinsic evidence cannot be admitted to contradict, vary, or add to
the terms of a deed:”’ per Park, J., Smith v. Doe d. Jersey (1821),
2 Brod. & Bing. 478 at p. 541.

“By the general rules of the Common Law, if there be a contract
which has been reduced into writing, verbal evidence is not allowed
to be given of what passed between the parties either before the
written instrument was made, or during the time that it was in a
state of preparation, so as to add to or subtract from, or in any
manner to vary or qualify the written contract; but after the agree-
ment has been reduced into writing, it is competent to the parties,
at any time before breach of it, by a new contract not in writing,
either altogether to waive, dissolve, or annul the former agree-
ments, or in any manner to add to, or subtract from, or vary or
qualify the terms of it, and thus to make a new contract; which is
to be proved, partly by the written agreement, and partly by the
subsequent verbal terms engrafted on what will be thus left of the
written agreement :” per Lord Denman, C.J., Goss v. Lord Nugent
(1888), 5 B. & Ad. 58 at p. 64; and Stephen, Dig. Ev. Art. 90.

“If parties have made an executory confract which is to be
carried out by a deed afterwards executed, the real completed
contract between the parties is to be found in the deed, and you
have no right whatever to look at the contract, although it is
recited in the deed, except for the purpose of construing the deed
itself. You have no right to look at the contract either for the
purpose of enlarging or diminishing, or modifying the contract
which is to be found in the deed itself:” per James, L.J., Leggott
v. Barrett (1880), 15 Ch. D. 806 at p. 809; and per Brett, L.J.,
at p. 811.

““No claim is made to rectify this deed. The drafts cannot,
therefore, properly be received in evidence to alter its language ;
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still less to explain or assist in the interpretation of the deed as
finally executed:” per Lord Lindley, National Bank of Australasia
v. Falkingham & Sons, [1902] A. C. 585 at p. 591.

Thus evidence was not admitted to show that the condition of
a bond did not express the agreement between the parties : Buckler
v. Millerd (1688), 2 Vent. 107 ; Mease v. Mease (1774), 1 Cowp. 47;
Lainson v. Tremere (1884), 1 Ad. & El. 792; 8 N. & M. 608.

Where a conveyance was made to A. upon trust to convey to B.
evidence that B. was not to be able to alienate was rejected : Lake
v. Phillips (1637), 1 Rep. in Ch. 110.

Where marriage articles provided that within six months after the
marriage the husband should cause certain lands to be conveyed to
him in fee so that the wife should become entitled to dower, and by
the settlement executed pursuant to the articles, a jointure was
given to the wife in lieu of dower, evidence was not admitted to
show the reason of the change: Brydgcs v. Duchess of Chandos
(1794), 2 Ves. Jr. 417 at p. 422.

Where a son conveyed to his father nominally as purchaser, but
really as a trustee, and afterwards the father made a will containing
a general devise, the son was not permitted after his father’s death
to adduce parol evidence to prove the trust: Leman v. Whitley
(1828), 4 Russ. 428 : but it may be doubted whether this case is good
law. See Sugden on Vendors and Purchasers (14th ed.), p. 702;
and see per Stirling, J., In re Duke of Marlborough (1894), 2 Ch. 183
at pp. 142, 145. The evidence was of a fact consistent with the
deed.

Where land in lease was conveyed by deed, evidence of a con-
temporaneous parol agreement between the parties to apportion the
rents up to the time of purchase was not admitted : Flinn v. Calow
(1840), 1 Man. & Gr. 589.

Conditions of sale not admitted to restrict the parcels in the
purchase deed : Doe d. Nortun v. TWebster (1840), 12 Ad. & El. 442;
4 P. & D. 270.

A preliminary agreement not admitted to enlarge the parcels in
a purchase deed : I¥illiums v. Morgan (1850), 15 Q. B. 782.

Conveyance of * all that messuage, &ec., called G. Farm, in the
occupation of, &c., and containing, &c., and consisting of the several
particulars specified in the schedule, and delineated on the map in
the margin.” Evidence not admitted to show that a slip of land
not mentioned in the schedule or delineated in the plan had always
been occupied as part of the farm: Barton v. Dawes (1850),
10 C. B. 261.



APPARENT EXCEPTIONS.

Where mortgages purported to be transferred in consideration of
the sums due, evidence was not admitted to show that the transfers
were gifts of the mortgage debts: Cowlishaw v. Hardy (1857),
26 Beav. 169 at p. 175.

A deed recited certain intended testamentary dispositions, and
that a draft will had been prepared to carry them out; the grantor
then disposed of certain property in accordance with the intentions
as recited ; the recital of the intentions was inconsistent with the
draft will. Held, that the draft could not be looked at to correct the
recital and disposition of the property: Re Carter’s Trusts (1869),
Ir. R. 8 Eq. 495.

A map attached to, but not referred to in, a conveyance, not
admitted to explain it : Wyse v. Leahy (1875), I. R. 9 C. L. 884.

Where land was purchased by justices, and the conveyance was
made to the clerk of the peace in “ trust for the justices of the
county of M., for the purposes of the Prison Act, 1865,” evidence as
to the resolutions passed by the justices prior to the purchase
was held inadmissible to prove that the land was not purchased for
the purposes of the Prison Act: The Prison Commissioners v. The
Clerk of the Peace for Middlesea (1882), 9 Q. B. D. 506.

Contract for sale not admitted to import reservation into
conveyance : Teebay v. Manchester, dc¢. Ry. Co. (1888), 24 Ch. D.
572. o

Evidence of omission of a proviso for redemption of an annuity
was refused, no fraud being alleged : Lord Irnham v. Child (1781),
1 Bro. C. C. 92; 2 Dick. 554 ; Purtmore v. Morris (1787), 2 Bro. C. C.
219; Hare v. Shearwood (1790), 1 Ves. Jr. 241; 8 Bro. C. C. 168 ;
Haynes v. Hare (1791), 1 H. Bl. 659.

Specific performance of a written agreement for a lease with a
parol variation of one term refused: Rich v. Jackson (1794),
4 Bro. C. C. 514; 6 Ves. 834, n.

On the sale of a ship by bill of sale, a representation in a prior
document, which was void as a conveyance for not reciting the
ship’s registry and was not an agreement for sale for it did not
state the price, was not allowed to be treated as forming part of the
contract, for ¢ wherever the contract is reduced into writing nothing
that is not found expressed in it can be treated as forming part of
it:”’ per Abbott, C.J., Kain v. Old (1824), 4 Dow. & R. 52 at p. 61;
2 B. & C. 627 at p. 634.

There is an apparent exception to the rule that no extrinsic
evidence is admissible to add to, contradict, vary, or alter the
terms of a deed, for such evidence is admissible to alter the
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statement of the date, and to add to or alter the statement of the
consideration, contained in the deed, but this exception is only an
apparent and not a real exception, as neither of these matters in
fact forms part of the terms of the deed. The date of a deed is
the date of its delivery, and the statement of the considerafion
orms no part of the terms of the deed, but is only a statement
contained in the deed of an antecedent fact.

There is also an apparent exception to the rule that no extrinsic
evidence is admissible to add to the terms of a deed, for in cases
where the whole of the contract between the parties is not expressed
in the deed, such evidence is admissible to prove that part of the
contract which is not expressed in the deed. Such cases may be
divided into three classes: (i) where the deed is one of a series;
(ii.) where there is a collateral agreement; and (iii.) where addi-
tional terms are implied from custom or usage. This exception,
which is of greater importance than that just mentioned, is,
however, also an apparent and not a real exception, for the
evidence is not admitted to add to the terms of the contract
expressed in the deed, but to show that there existed, besides the
contract the terms whereof are expressed in the deed, a further or
additional contract the terms whereof do not purport to be expressed
in the deed, but which is not inconsistent with that, the terms of
which are so expressed.

Evidence is admissible to show that a deed is only
one of a series of deeds, which together contain the terms
of the contract between the parties.

A common example of this is the case of a conveyance absolute
in form, which appears by a separate defeasance, to be made only
for the purpose of securing money: Manlove v. Bale (1688), 2
Vern. 84; 1 Eq. Ca. Abr. 818, pl. 15; Francklyn v. Fern (1740),
Barnard, Ch. Rep. 80.

Indorsements have in many cases been held to be parts of the
deeds: Broke v. Smith (1608), Moore, 679; Thompson v. Butcher
(1627), 8 Buls. 800; 8. C. sub nom. Tomson v. Butcher, Bendl. 154 ;
Burgh v. Preston (1800), 8 T. R. 488 ; Lyburn v. Warrington (1816),
1 Stark. 162; Eales v. Conn (1880), 4 Sim. 65; and in the absence
of evidence to the contrary an indorsement on, or any other apparent
alteration in, a deed is assumed to have been made before execution.

A note given by the husband to the wife at the time of executing
a marriage settlement, which in effect made him trustee for her of



COLLATERAL AGREEMENTS.

a life estate taken under the settlement, was treated as part of the
settlement: T'yrrell v. Hope (1748), 2 Atk. 558.

Evidence of the surrounding circumstances is admissible to show
whether deeds, not referring to each other, are parts of the same
transaction, or are separate transactions: Lord Cromwel's Case
(1601), 2 Rep. 69b; Harman v. Richards (1852), 10 Hare, 81;
Thompson v. Webster (1859), 4 De G. & J. 600.

If a document is not the real agreement but only a subsidiary
document for carrying out one of the terms of the agreement, it
may be proved that such is the fact. ‘The written document
. signed by the plaintiffs and purporting to be a transfer was not (as
in Lord Irnham v. Child (1781), 1 Bro. C. C. 92; Martin v. Pycroft
(1852), 2 D. M. & G. 785, and other cases of that class) a contract
valid and operative between the parties but omitting, designedly or
otherwise, some particular term which had been verbally agreed
upon, but was a mere piece of machinery obtained . . . as sub-
eidiary to and for the purposes of the verbal and only real agree-
ment under circumstances which would make the use of it, for any
purpose inconsistent with that agreement, dishonest and fraudu-
lent:” per Lord Selborne, L.C., Jervis v. Berridge (1878), L. R.
8 Ch. 851 at p. 859.

Evidence is admissible of any collateral agreement as
to any matter on which the deed is silent, and not
inconsistent with the terms of the deed, and whether
constituting a condition precedent to the attaching of
any obligations under the deed or not.

“No doubt, as & rule of law, if parties enter into negotiations
affecting the terms of a bargain and afterwards reduce it into
writing, verbal evidence will not be admitted to introduce additional
terms into the agreement, but nevertheless what is called a collateral
agreement, where the parties have entered into an agreement for a
lease or for any other deed under seal, may be made in considera-
tion of one of the parties executing that deed, unless, of course, the
stipulation contradicts the terms of the deed itself:” per Mellish,
L.J., Erskine v. Adeane (1878), L. R. 8 Ch. 756 at p. 766.

“Then why is not the warranty collateral to anything which is
to be found in the lease? The present contract or warranty by the
defendant was entirely independent of what was to happen during
the tenancy. It was what induced the tenancy and it in no way
affected the terms of the tenancy during the three years, which was

E.D. 9
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all the lease dealt with. The warranty in no way contradiéts the
lease, and without the warranty the lease never would have been
executed : ’ per A. L. Smith, M.R., De Lassalle v. Guildford, [1901)
2 K. B. 215 at p. 222.

Thus evidence was admitted of a collateral agreement, by a
landlord to keep down rabbits: Morgan v. Griffith (1871), L. R. 6
Ex.70; Erskine v. Adeane (1878), L. R. 8 Ch. 756 ; to put a house
into repair: Angell v. Duke (1875), L. R. 10 Q. B. 174; that an
additional rent should be paid if rebuilding cost more than a
specified sum: Williams v. Jones (1888), 36 W. R. 573 ; that the
drains of a house were in good order: De Lassalle v. Guildford,
[1901] 2 K. B. 215; and that a bill of sale should not be made avail-
able until the grantee had exhausted certain other securities for
the advance: Heseltine v. Simmons, [1892] 2 Q. B. 547, see per
Kay, L.J., at p. 555.

Where there was an agreement whereby A. was to sell and B.
was to purchase certain furniture, and whereby A. authorised B. to
settle an action brought against A. on a bill of exchange, and agreed
to give up the tenancy of certain premises held of B., evidence was
admitted of a collateral agreement by B. to find the necessary
money and to pay the bill on which A. was being sued : Lindley v.
Lacey (1864), 17 C. B. N. 8. 578; 84 L. J. C. P. 7.

To the-same principle may be referred the case of Krell v.
Henry, [1908] 2 K. B. 740, in which it was held (extending the
doctrine of Taylor v. Caldwell (1868), 8 B. & S. 826, viz., that, where
from the nature of the contract it appears that the parties must
have contracted on the basis of the continued existence of some
specific thing, they are excused from the performance of the con-
tract by the destruction of such specific thing without the con-
tractor’s default) that evidence may be given of “a condition or
state of things appearing to have been assumed by the parties to be
the foundation or basis of the contract.”

Evidence is admissible of any custom or usage by
which terms, not expressly mentioned in, but which are
not inconsistent with, or repugnant to, the terms men-
tioned in the deed, are annexed to contracts of the
description contained in the deed.

This rule having reference to implied additional terms, must he
carefully distinguished from one with which it is often confounded,
the rule, namely, that extrinsic evidence may be used to show the
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meaning that the usage of the business to which the contract
relates has affixed to words or phrases employed in setting forth the
cxpressed terms of the contract, which latter rule has been
discussed suprd, Chapter on Words to be construed in literal
meaning.

The distinction is obvious : the rule under -consideration
introduces additional and unexpressed stipulations into the con-
tract contained in the deed, while the rule referred to deals with
the manner in which the meaning of the expressed terms of that
contract is to be ascertained.

“It has long been settled, that, in commercial transactions,
extrinsic evidence of custom and usage is admissible to annex
incidents to written contracts, in matters with respect to which they
ave silent. The same rule has also been applied to contracts in
other transactions of life, in which known usages have been estab-
lished and prevailed ; and this has been done upon the principle of
presumption that, in such transactions, the parties did not mean to
express in writing the whole of the contract by which they intended
to be bound, but a contract with reference to those known usages.
Whether such a relaxation of the strictness of the common law was
wisely applied, where formal instruments have been entered into, and
particularly leases under seal, may well be doubted; but the con-
trary has been established by such authority, and the relations
between landlord and tenant have been so long regulated upon the
supposition that all castomary obligations, not altered by the
contract, are to remain in force, that it is too late to pursue a con-
trary course ; and it would be productive of much inconvenience if
this practice were now to be disturbed :” per Parke, B., Hutton v.
Il'arren (1886), 1 M. & W. 466 at p. 475.

“The custom of trade, which is a matter of evidence, may be
used to annex incidents to all written contracts, commercial or
agricultural, and others, which do not by their terms exclude it,
upon the presumption that the parties have contracted with refer-
ence to such usage, if it is applicable : ” per Parke, B., Gibson v.
Small (1858), 4 H. L. C. 853 at p. 897.

‘“In all contracts, as to the subject-matter of which known usages
prevail, parties are found to proceed with the tacit assumption of
these usages ; they commonly reduce into writing the special par-
ticulars of their agreement, but omit to specify these known usages,
which are included however, as of course, by mutual understanding:
evidence therefore of such incidents is receivable. The contract in

truth is partly express and in writing, partly implied or understood
9—2
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Implied, must gnd unwritten. But, in these cases, a restriction is established on
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the soundest principle, that the evidence received must not be of a
particular which is repugnant to, or inconsistent with, the written
contract. Merely that it varies the apparent contract is not enough
to exclude the evidence, for it is impossible to add any material
incident to the written terms of a contract without altering its
effect, more or less: " per Coleridge, J., Brown v. Byrne (1854), 8
El & B. 708 at p. 715.

“In a certain sense, every material incident which is added to a
written contract varies it, makes it different from what it appeared
to be, and so far is inconsistent with it. If, by the side of the
written contract without, you write the same contract with the added
incident, the two would seem to import different obligations, and be
different contracts. To take a familiar instance by way of illustra-
tion : on the face of a bill of exchange at three months after date,
the acceptor would be taken to bind himself to the payment
precisely at the end of the three months ; but, by the custom, he is
only bound to do so at the end of the days of grace, which vary
according to the country in which the bill is made payable, from
three up to fifteen. The truth is, that the principle on which
the evidence is admissible, is that the parties have not set down
on paper the whole of their contract in all its terms, but those
only which were necessary to be determined in the particular
case by specific agresment, and which of course might vary
infinitely, leaving to implication and tacit understanding all
those general and unvarying incidents which a uniform usage
would annex, and according to which they must in reason be
understood to contract unless they expressly exclude them. To
fall within the exception therefore, of repugnancy, the incident
must be such as, if expressed in the written contract, would make
it insensible or inconsistent. Thus, to warrant bacon to be
‘prime singed,” adding °©that is to say, slightly tainted,” ¥ates v.
Pym ((1816), 6 Taunt. 446), or to insure all the boats of a ship
and add, ‘that is to say, all not slung in the quarter,’ Blackett
v. Royal Exchange Assurance Co. ((1882), 2 C. & J. 244), and
other cases of the same sort scattered through the books, would
be instances of contracts in which both the two parts could not
have full effect given to them if written down; and therefore,
when one part only is expressed, it would be unreasonable to sup-
pose that the parties intended to include the other also :” per
Lord Campbell, C.J., Humfrey v. Dale (1857), 7 El. & Bl. 266
at p. 274.
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The following are cases on leases :—

Where the lease contained no stipulation as to the subject-matter
of the custom, evidence of custom was admitted, in Wigglesworth
v. Dallison (1779), 1 Doug. 201; 1 Sm. L. C. (11th ed.), p. 545;
and Holding v. Pigott (1831), 7 Bing. 465, as to the right of the
tenant to enter and take way-going crops ; in Beavan v. Delahay
(1788), 1 H. Bl 5, as to his right to leave the way-going crop in a
barn on the farm for a certain time after the expiration of the
lease ; in Senior v. Armitage (1816) Holt, N. P. C. 197, as to the
duty of the tenant to provide work and materials in his away-going
year, and for the landlord to make him a reasonable compensation
for the same. Where the stipulation in the lease, though applying
to the same subject-matter as the custom, was not inconsistent
with it, evidence was admitted in Hutton v. Warren (1886), 1 M.
& W. 466, as to mutual rights of both landlord and tenant in
respect of the valuations at the termination of the lease.

On the other hand, the custom was excluded as being incon-
sistent with the lease, in Boraston v. Green (1812), 16 East, 71,
where the custom was that the outgoing tenant should take to his
own use only two-thirds of the way-going crop, and the lease pro-
vided that he might take the whole of it, so that it did not exceed
twenty-nine acres; in Webb v. Plummer (1819), 2 B. & Ald. 746,
where by the custom an outgoing tenant was entitled to an
allowance for foldage from the incoming tenant, but the lease
contained a list of payments to be made by the incoming to the
outgoing tenant, which did not comprise an allowance for foldage ;
in Roberts v. Barker (1888), 1 Cr. & M. 808, where the custom
was that the outgoing tenant should leave the manure for the land-
lord and should be paid for the same, but the lease contained a
stipulation that he would leave it for the landlord, and contained
no provision as to payment ; and in Clarke v. Roystone (1845), 13 M.
& W. 752, where the demise was merely an agreement in writing
for a yearly tenancy.

If the custom is proved it must be taken to apply, unless the
terms of the written contract exclude it: IWilkins v. 1} ood (1848),
17 L. J. Q. B. 819.

The following are cases on mercantile contracts, and although
most of them relate to documents not under seal, they are inserted
as illustrating the general principle.

Where policies of marine insurance were in the ordinary form, it
was held that a deviation to theriver Elbe on a voyage from Bremen
to London, though in fact out of the way, was no deviation, for af
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the date of the voyage there was no convoy for ships directly from
Bremen to London: Bond v. Gonsales (1704), 2 Salk. 445; Holt,
469 ; that a departure from the Downs without convoy to the place
of rendezvous for the convoy at Spithead was no breach of warranty
to depart with convoy : Gordon v. Morley and Campbell v. Bordier
(1746), 2 Stra. 1264 ; that sails taken out of a ship and warehoused
while the ship was being cleaned, Pelly v. Royal Exchange Assur-
ance Co. (1757), 1 Burr. 841, 850, and that goods remaining on
board the ship for a long time after arrival, Noble v. Kennoway
(1780), 2 Doug. 510, are covered by the policy ; that goods in public
lighters are not, but in the consignee’s own lighters are, salely
landed : Rucker v. London Assurance Co. (1784), 2 Bos. & Pul. 482, n.;
that the provisions of the crew discharged on to an island in the
Canton river for the purpose of re-fitting the ship were covered by the
policy : Brough v. Whitmore (1791), 4 T. R. 206 ; that goods stowed
on deck and jettisoned are not covered by the policy : Miller v.
Tetherington (1862), 7 H. & N. 954 ; affirming 6 H. & N. 278.

On the other hand, evidence was not admitted to prove a custom
that underwriters never pay for the loss of boats outside the ship,
slung upon the quarter, on the ground that such evidence would
have contradicted the written contract: Blackett v. Royal Exchange
Assurance Co. (1832), 2 Cr. & J. 244; or to prove a custom that
underwriters in London insuring money advanced on freight are
not bound to make good a general average, where the contract was
that they should pay general average: Hall v. Janson (1855), 4 El.
& BI. 500.

Where the engagement was to pay at so much per ton for
goods shipped at Bombay, cotton to be calculated at fifty cubic
feet per ton, evidence was admitted of a custom to pay according
to the measurement taken at Bombay before the goods are
loaded : Bottomley v. Forbes (1838), 5 Bing. N. C. 121. Where
the defendant agreed to load a full and complete cargo of sugar at
Trinidad, evidence was admitted to prove a custom at Trinidad that
the sugar was to be loaded in hogsheads, and not otherwise : Cuth-
bert v. Cumming (1855), 10 Ex. 809; 11 Ex. 405. Evidence was
admitted to show that, by usage of trade, agents signing a charter-
party for undisclosed principals are personally liable, if the principals
are not disclosed within a reasonable time : Hutchinson v. Tatham
(1878), L. R. 8 C. P. 482.

On the other hand where the vessel was to deliver at H.,
‘“or as near thereto as she could safely get,” ‘‘to discharge as
customary,” and she could not safely get to H., evidence of a custom
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of the port of H., that the merchant was not bound to accept
delivery otherwise than at H., was rejected as being inconsistent
with the written contract : Hayton v. Irwin (1879), 5 C. P. D. 130.

So in the case of The Alhambra (1881), 6 P. D. 68, the Court of
Appeal held that a custom for vessels to be lightened in Lowestoft
roads was inconsistent with the terms of the charter-party, and
therefore not admissible to aid the construction of the charter-party.

And where the ship was “to be consigned to the charterer’s
agents in China free of commission on this charter,” and the
custom was alleged that whenever a ship, chartered in London for
China, is agreed to be consigned to the charterer’s agents, whether
consigned free of commission on that charter or not, it is the right
and duty of the agents as the consignees of the ship, to procure
a charter or cargo for the ship for any voyage from the port; and
that they are entitled to be paid the usual brokers’ commission on
the amount of the freight payable under such charter, unless
excluded by special contract; but that in case the owners of a ship
procure a charter or cargo for a voyage from the port without any
default of the consignees, the latter are entitled to the broker’s
commission on any freight payable under any such charter-party,
unless such right is excluded by special contract. It was held on
demurrer that the custom could not be imported into the contract,
as it added a new term to it, and did not only explain particular
expressions : Phillipps v. Briard (1856), 1 H. & N. 21.

Evidence was admitted of a custom that sale should be by
sample: Syers v. Jonas (1848), 2 Ex. 111; O’Neill v. Bell (1866),
Ir. R. 2 C. L. 68.

Bought and
sold notes.

Sale of “fifty tons best oil expected to arrive per the Clalco, at

40!. per ton; wet, dirty, and inferior oil, if any, at a fair allowance.”
The oil arrived containing only one-fifth of *“ best oil.”” Held, that
usage might be proved that such a contract was satisfied if the oil
delivered contained a substantial portion of best oil: Lucas v.
Bristow (1858), El. B. & El. 907.

Sale of barley, to be about as per sample. Held, that a custom
of the London Corn Exchange that the buyer was not entitled to
reject for difference in quality unless the same was excessive or
unreasonable was a good custom : In re Arbitration between Walker
and Others and Shaw, Son & Co., [1904] 2 K. B. 152.

Evidence of usage of trade was admitted to show that where
a broker purchased without disclosing the name of his principal,
he was liable to be looked upon as the purchaser: Humfrey v.
Dale (1857), 7 El. & Bl. 266; S. C. affirmed on appeal sub nom.
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Dale v. Humfrey (1858), El. Bl. & El. 1004; Fleet v. Murton
(1871), L. R. 7 Q. B. 126; and Imperial Bank v. London and St.
Katharine Docks Co. (1877), 5 Ch. D. 195. See also Pollock on
Cont. (7th ed.), pp. 111 et seq.; Smith’s Merc. Law (10th ed.),
Bk. I. c. 4, p. 178.

But evidence was not admitted of the following alleged customs,
viz. : to insert the names of vendors’ brokers in the contract when
the principals were indebted to them, for the purpose only of
securing that the purchase-money should pass through their hands:
Jones v. Littledale (1837), 6 Ad. & El. 486 ; to accept bacon slightly
tainted as ‘‘ prime singed ” bacon: Yates v. Pym (1816), 6 Taunt.
446 ; to reject undisclosed principal, and look to broker for fulfil-
ment of contract : Trueman v. Loder (1840), 11 Ad. & El 589 (on
which see 2 Sm. L. C. 408 (11th ed.), notes to Thomson v. Daven-
port, and Lord Campbell’s judgment in Humfrey v. Dale, 7 El. & Bl.
266, at p. 277); to give credit: Ford v. Yates (1841), 2 M. & Gr.
549 ; that vendors were entitled to retain goods till payment:
Spartali v. Benecke (1850), 10 C. B. 212 (but see Field v. Lelean
(1861), 80 L. J. Ex. 168; 6 H. & N. 617) ; the terms of the bought
and sold note being in each case repugnant to the custom.

And the usage that where a broker purchases without disclosing
the name of his principal he is liable to be looked upon as the
purchaser, is inconsistent with a clause that in case of dispute the
matter is to be referred to the arbitration of the broker, and
evidence of such usage was therefore rejected : Barrow v. Dyster
(1884), 13 Q. B. D. 685.

Where the master of a ship agreed to take out to certain places
“n boat” of specified dimensions, he was allowed to prove a usage
to take the deck off such a boat when stowed on board ship : Haynes
v. Holliday (1831), 7 Bing. 587.

Freight to be “ five-eighths of a penny sterling per pound, with
five per cent. primage, and average accustomed.” Evidence
admitted to prove that, according to usage, three months’ interest
is deducted from the freight on goods coming from certain ports:
Brown v. Byrne (1854), 8 El. & Bl. 708.

An architect, employed by the defendants to draw specifica-
tions of the plan of a new workhouse, employed the plaintiff to
make out the quantities; the defendants refused to allow the
building to proceed. Held, in an action by the plaintiff for his
remuneration, that he might prove a usage in the trade for
architects to have the quantities taken out by surveyors: Moon v.
Whitney Union (1887), 8 Bing. N. C. 814.
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Written contract that plaintiff should perform at defendant’s
theatre, and that defendant should engage her for three years, and
pay a salary of 5., 6l.,and 7l. per week in those years respectively :
.evidence was admitted to show that, according to the usage of the
profession, the plaintiff was only to be paid during the theatrical
season in each year: Grant v. Maddox (1846), 15 M. & W. 787.

It has been held by Cotton, Brett, and Bramwell, L.JJ., that where
goods are ordered of a manufacturer of such goods, evidence is
admissible of a usage in the particular trade that the goods delivered
shall be of the manufacturer’s own make, and by Cotton and
Brett, L.JJ. (Bramwell, L.J., dissentiente), that in the absence of
an express term to the contrary it is an implied term in such a
contract that the goods shall be of the manufacturer’s own make,
but that evidence of a usage to the contrary in the particular trade
is admissible : Johnson v. Raylton (1881), 7 Q. B. D. 438.

The rule does not apply where one of the parties is ignorant of
the usage ; at all events, where it is not the usage of the whole
trade, but merely of some of the persons engaged in the trade.
Thus, where it was found by the jury that a certain usage as to
policies prevailed amongst the underwriters frequenting Lloyd’s,
and merchants effecting policies there, and the plaintiff effected a
policy there, but it was not found that he was in the habit of
frequenting the place, it was held that he was not bound by the
usage: Gabay v. Lloyd (1825), 8 B. & C. 793; Robinson v. Mollett
(1875), L. R. 7 H. L. 802; Perry v. Barnett (1885), 15 Q. B. D.
888; but in Norden Steam Co. v. Dempsey (1876), 1 C. P. D. 654,
a new trial was ordered on the ground that evidence of a usage of
the port of Liverpool had been improperly rejected as inapplicable
to the interpretation of a contract between a foreign shipowner and
a Liverpool merchant.

The whole question of admitting evidence of custom or usage is
farther discussed in the notes to Il%igglesworth v. Dallison, 1 Sm.
L. C. (11th ed.), p. 545; Leake on Contracts (4th ed.), pt. i. c. 4, 8. 2,
pp. 127—1384; pt. ii. c. 2, 8. 8, pp. 850, 851; Chitty on Contracts
(14th ed), c. 5, 8. 12, pp. 110 et seq.; Woodfall, Landl. & Tent.
(17th ed.), c. 5, 8. 4, p. 155; 8. 9, p. 198; c. 20, ss. 4, 5, pp. 812—
829 ; Smith, Landl. & Tent. (8rd ed.), p. 807 ; Steph. Dig. Ev. Art.
90; Taylor on Evidence (9th ed.), ss. 1168 et seq.

Extrinsic evidence is admissible for the purpose of
showing that the deed is not binding on the parties
either on the ground of infancy, coverture, lunacy, fraud,
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mistake, accident, or duress, or on the ground of its
having becn made for some unlawful consideration, such
as to compound a felony, or as premium pudicitiae, or of
its having been delivered as an escrow, subject to the
performance of a condition which has not been fulfilled.

Of course this proposition is no exception to the rule that
extrinsic evidence is not admissible for the purpose of adding to,
contradicting, varying, or altering the terms of the deed, as the
evidence is adduced not for the purpose of interpreting the deed,
but for the purpose of showing that the deed ought not to Le
interpreted : Pym v. Campbell (1856), 6 E. & B. 870; Pattle v.
Hornibrook, [1897] 1 Ch. 25. '

“No doubt there is an equity under some circumstances fo
set aside a deed. There is an equity to rectify a deed. But it
must be judicially set aside or rectified, and unless and until that
is done it is a violation of first principles to allow evidence as to
the meaning and intention of parties when there is an actual
agreement in writing, the record of .that meaning and intention:”
per James, L.J., Ex parte Morgan (1875), 2 Ch. D. 72 at p. 84;
and see Collins v. Blantern (1766), 2 Wils. 841; 1 Sm. L. C. 369.

The subsequent admission as to the true meaning of
a deed by, or subsequent conduct of, a party to, or
person claiming under, a deed, cannot be received to
aid the construction of the deed.

Voluntary settlement not controlled by subsequent letter of
gettlor : Clavell v. Littleton (1710), Pre. Ch. 805.

Subsequent will of one of the parties not admitted to aid con-
struction of settlement: Doran v. Ross (1789), 1 Ves. Jr. 57 at
p- 58.

A covenant of renewal contained in a lease held to be satisfied
Ly a lease without a further covenant for renewal, notwith-
standing that leases with such a covenant had been con-
tinuously made by the parties: Iggulden v. May (1804), 9 Ves.
825; (1806), 7 East, 237, and on appeal (1807) 2 Bos. &
P. N. R. 449.

Where a deed purported to convey a messuage in the occupa-
tion of A. with the appurtenances, and it was proved that A. was in
the occupation of a small adjoining garden, it was held that, the



SUBSEQUENT ADMISSIONS OR CONDUCT INADMISSIBLE.

garden having passed as appurtenant to the messuage, the declara-
tions of the grantee that he had not purchased the garden, were
inadmissible to contradict the deed: Doe d. Norton v. Webster
(1840), 12 A. & E. 442; 4 P. & D. 270.

Where a lease of a coal mine contained & covenant by the lessee
to pay to the lessor a certain share of all sums of money for which
the coal should sell at the pit’s mouth, evidence that the lessee
had accounted for and paid to the lessor the same share of money
produced by the sale of coals elsewhere, was not allowed to be
given in explanation of the covenant: Clifton v. Walmesley (1794),
5 T. R. 564 ; Simpson v. Margitson (1847), 11 Q. B. 28; N. E. Ry.
Co. v. Hastings, [1900] A. C. 260.

This rule does not apply to ancient documents, the admissibility
of evidence in regard to which is discussed in the next chapter.
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CHAPTER IX.
ANCIENT DOCUMENTS.
—_—

Contemporancous Interpretation: Usage : What Usage Means :
Modern Usage: Clear Words not Controlled by Usage : What
i8 an Ancient Document.

Tre longer the period that elapses between the time of executing
and the time of interpreting a document, the greater is the difficulty
in obtaining direct evidence as to the meaning of the words em-
ployed ; and if the document is very ancient, the difficulty becomes
insuperable. When this is the case, the meaning of the words can
sometimes be arrived at with a fair degree of certainty by ascer-
taining what was the interpretation placed on the document
immediately after its execution. The probability is great that at
that time there were some persons whose interest it was to insist
upon the document being properly interpreted, and the fact that a
particular interpretation was then placed on it affords a great
probability of the correctness of such particular interpretation ;
and this probability is increased if it is found that during a long
course of years such interpretation has been acquiesced in.

Evidence is admissible as to the interpretation placed
upon an ancient document by persons who lived at, or
at a time not remote from, the time of the execution of
the document.

The interpretation placed upon a document by persons who lived
at the time of its execution is usually called * contemporaneous ”
interpretation, and sometimes (though incorrectly, because usage
implies duration), ¢ the interpretation placed upon it by contem-
poraneous usage.”’

“ Contemporanea expositio est fortissima in lege: * Coke, 2nd Inst.
186.

“In the construction of ancient grants and deeds, there is no
better way of construing them than by usage, and contemporanca
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expositio is the best way to go by : ”’ per Lord Hardwicke, C., Attorney-
General v. Parker (1747), 8 Atk. 576 at p. 577.

In admitting evidence of the acts of the owners of allotments
under an Inclosure Act to explain an ambiguous award, it was
said: “ If the road was improperly set out at first, there were
persons enough interested in contesting it, who would not have
acquiesced so long:" per Curiam, Wadley v. Bayliss (1814), 5
Taunt. 752 at p. 758.

“If itis shown as it seems to be here that the donor permitted
without objection a certain usage with regard to the surplus funds
for a number of years, that is rather strong proof of what was
intended:”’ per Lord Brougham, L.C., Attorney-General v. Brazenose
College (1884), 2 Cl. & F. 295 at p. 817.

Evidence of “ the early and contemporaneous application of the
funds of the charity itself by the original trustees under the deed "
was held by Tindal, C.J., to be admissible to construe the deed :
Shore v. Wilson (1842), 9 Cl. & F. 855 at p. 569.

“One of the most settled rules of law for the construction of
ambiguities in ancient instruments is, that you may resort to con-
temporaneous usage to ascertain the meaning of the deed; tell me
what you have done under such a deed, and Iwill tell you what
that deed means:”’ per Sugden, C., Attorney-General v. Drummond
(1842), 1 Dr. & War. 8538 at p. 868.

“ Contemporaneous usage is, indeed, a strong ground for the inter-
pretation of doubtful words and expressions: ’ per Lord Cottenham,
Drummond v. Attorney-General (1849), 2 H. L. C. 837 at p. 861.

“In construing such an instrument’ (viz., an ancient instru-
ment), “ you may look to the usage to see in what sense the words
were used at that time: ”’ per Lord Campbell, Ibid. at p. 868.

It will be observed that there is an ambiguity in the word
‘““usage’’ as employed in these judgments; it may mean either
usage under the instrument, or the ordinary usage of society, which
at the date of the deed affixed to the words in it a meaning different
from that which they now bear ; but a comparison of the judgments
with those of Sugden, C., in the same case, ubi supra, will show that
the word was used in the former meaning, of usage under the
instrament.

It is perhaps worth noticing that the rule of contemporanea
expositio is often applied to the interpretation of statutes: Sheppard
v. Gosnold (1671), Vaugh. 159 at p. 169 ; R. v. Scot (1790), 8 T. R.
602; Corporation of Newcastle v. Attorney-General (1845), 12 Cl. &
F. 402 at p. 419; Req. v. Archbishop of Canterbury (1848), 11
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EVIDENCE OF USAGE UNDER ANCIENT DOCUMENTS.

. Q. B. 488 at p. 581 ; Montrose Peerage Case (1858), 1 Macq. H. L.
401. But, following the ordinary rule, the Courts are not influenced
in the interpretation of a statute by anything that occurred in Par-
liament during the passing of the statute: Gorham v. Bishop of
Exeter (1850), 5 Ex. 630 at p. 667 ; Barbat v. Allen (1852), T Ex.
609 at p. 616 ; Richards v. McBride (1881), 8 Q. B. D. 119, 128.

Evidence of the usage under an ancient document is
admissible to explain any obscurity or ambiguity, but
not to contradict its clear and unambiguous terms.

By usage is meant the acts habitually done with reference to some
particular matter during a long period ; and when such acts have
been done by persons purporting to act under a document, they
afford the best possible evidence as to the interpretation which those
persons placed upon it. Occasional deviations from the regular
course will not negative the existence of a consistent usage, for * it
follows almost necessarily from the imperfection and irregularity of
human nature that a uniform course is not preserved during a long
period. A liitle advance is made at one time, a retreat at another ;
something is added, or taken away, from indiscretion or ignor-
ance or through other causes; and when by the lapse of years the
evidence is lost which would explain these” irregularities, it must
not be too hastily assumed that the received construction is
therefore incorrect: Regina v. Archdall (1888), 8 Ad. & El. 281 at
p. 288.

“ Ancient charters, whether they be before time of memory, or
after, ought to be construed as the law was taken when the charter
was made, and according to ancient allowance. . .. And when
any claimed before the Justices in Eyre any franchises by an
ancient charter, though it had express words for the franchises
claimed ; or if the words were general, and a continual possession
pleaded of the franchises claimed, or if the claim was by old and
obscure words, and the party in pleading, expounding them to the
Court, and averring continual possession according to that exposi-
tion; the entry was ever Inguiratur super possessionem et usum,
&c., which I have observed in divers records of those Eyres, agree-
able to that old rule, Optimus interpres rerum usus :”* Coke, 2nd Inst.
282; and see Abbot of Strata Mercella’s Case (1591), 9 Rep. 28 b
at pp. 27 b, 28a.

* Suppose the words of the charter are doubtful, the usage in this
case is of great force ; not that usage can overturn the clear words
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of a charter : but if they are doubtful, the usage under the charter
will tend to explain the meaning of them ; especially in a case like
this, where, before the charter, the corporation consisted of an
indefinite number of burgesses by prescription, and where the
charter itself added no new members, but only incorporated the old
ones:” per Lord Mansfield, C.J., Rex v. Tarlo (1775), 1 Cowp. 248
at p. 250.

““ However general the words of the ancient deeds may be they
are to be construed by evidence of the manner in which the thing
has always been possessed and used:’’ per Ellenborough, C.J.,
Weld v. Hornby (1806), 7 East, 195 at p. 199.

“In the case of a grant, no usage, however long, can countervail
the clear words of the instrument, for what is done under usurpa-
tion cannot constitute a legal usage: but, it is equally clear, that
when a grant of remote antiquity contains general words, the best
exposition of such a grant is long usage under it. Unless, therefore,
the usage of forty years ago can be proved to have originated in
usurpation, it is evidence whence usage anterior to that time may
be presumed : and such a length of modern usage, connected with
the ancient usage, affords the strongest exposition of the meaning
of the original grant:” per Dallas, CJ., Chad v. Tilsed (1821),
2 Brod. & Bing. 408 at p. 406 ; 5 Moore, 185 at p. 192.

*“There can be no doubt that to ascertain the meaning of an
ancient grant describing lands as ¢ the territory of Clandeboy,’ parol
evidence of acts of ownership is admissible, as showing what that
territory included: ” per Walsh, M.R., Re Belfast Dock Act (1867),
Ir. Rep. 1 Eq. 128 at p. 141.

Even evidence of modern usage is admissible.

‘I have no doubt that all ancient documents, where a question
arises as to what passed by a particular grant, can be explained by
modern usage: " per Parke, B., Beaufort (Duke of) v. Swansea
(Mayor of ) (1849), 8 Ex. 418 at p. 425; followed by Malins, V.-C.,
Corporation of Hastings v. Ivall (1874), L. R. 19 Eq. 558.

‘““ As with respect to ancient deeds the state of the subject at
their date can seldom if ever be proved by direct evidence, modern
usage and enjoyment for & number of years is evidence to raise a
presumption that the same course was adopted from an earlier
period and so to prove contemporaneous usage and enjoyment at
the date of the deed : ”’ per Lord Wensleydale, Waterpark v. Fennell
(1859), 7 H. L. C. 650 at p. 684.

““Wherever an old deed is ambiguous in its terms, modern user
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affords material aid in the elucidation of its meaning:” per
Willes, J., Simpson v. Dendy (1860), 8 C. B. N. S. 438 at p. 478.

“It is not to be disputed that when the necessity of the case
requires it, evidence of more recent usage and custom may be
adduced for the purpose of explaining old or obsolete, or even
imperfect expressions to be found in ancient documents:’ per
Bacon, V.-C., Earl de la Warr v. Miles (1880), 17 Ch. D. 585 at
p. 578.

“ Usage continued during living memory, when there is nothing
to the contrary, and when the question is one of prescription, may
no doubt justify the presumption of a similar usage as of right
from time immemorial:’’ per Lord Selborne, C., Neill v. Devonshire
(Duke of ) (1882), 8 A. C. 185 at p. 156.

The rule does not apply where the construction of
the deed is clear.

The quotations from the judgments of Lord Mansfield, C.J., Rex
v. Varlo (1775), 1 Cowp. 248 at p. 250, and of Dallas, C.J., in
Chad v. Tilsed (1821), 2 Brod. & Bing. 408 at p. 406; 5 Moore 185
at p. 192, suprd, are authorities for this proposition.

““If there is a deed which says, according to its true construction,
one thing, you cannot say that the deed means something else,
merely because the parties have gone on for a long time so under-
standing it:” per Cranworth, C., Sadlier v. Biggs (1858), 4
H. L. C. 485 at p. 458.

¢ If the words of an ancient grant are ambiguous and leave it in
doubt whether a particular place is or is not included in it, evidence
of acts of ownership is plainly receivable to show to what the grant
extends. On the other hand, if the grant on its true construction
excludes the place in question, it is equally plain that proof of such
acts is not receivable, for in that case to admit them would be to
vary the written document by parol evidence:’ per Walsh, M.R.,
Re Belfast Dock Act (1866), Ir. R. 1 Eq. 128 at p. 139.

““The necessity ’’ for introducing evidence of usage ‘‘ must be
apparent—the ambiguity muet be found to be existing:” per
Bacon, V.-C., Earl de la Warr v. Miles (1880), 17 Ch. D. 585 at
p. 578.

There can only be placed on the words of the document a mean-
ing that they properly bear, there cannot be placed on the words a
meaning that they cannot bear, and there cannot be put on the
document such an interpretation as will contradict its express
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words : Withnell v. Gartham (1795), 6 T. R. 388 at p. 898; King
v. Salway (1829), 9 B. & C. 424 ; Attorney-General v. Fishmongers’
Co. (Preston’s Will) (1841), 5 My. & Cr. 16; Attorney-General v.
Ewelme Hospital (1853), 17 Beav. 366 ; Attorney-General v. St. Cross
Hospital (1853), 17 Beav. 485 ; Attorney-General v. Clapham (1855),
4 De G. M. & G. 591 ; Simpson v. Dendy (1860), 8 C. B. N. S.
483; Attorney-General v. St. John’s Hospital (1865), 2 De G. J. & S.
621; Earl de la Warr v. Miles (1881), 17 Ch. D. 535 at p. 578 ; Neill
v. Devonshire (Duke of) (1882), 8 A. C. 185 at p. 156. Cf. Re
Campden Charities (1881), 18 Ch. D. 810.

The following are examples of cases where evidence of usage has Examples
where usage

been admitted :— admitted

Ancient admissions to copyholds by the description of *tres
acras prati,” followed by modern admissions to “three acres of Pratum.
meadow,” held on evidence of long usage to pass the prima tonsura
or fore-crop only : Stammers v. Dizon (1806), 7 East, 200.

An ancient grant, of wreck was held on evidence of long usage t0 wreck.

have passed the exclusive right to the soil of & small bay: Chad v.
Tilsed (1821), 2 Brod. & Bing. 403 ; 5 Moore, 185; of manor and
wreck to have passed the sea-shore between high and low-water
mark : Calmady v. Rowe (1844), 6 C. B. 861; of the Priory of H.,
and also four islands to the said priory belonging, to wit, the island
called S., containing three acres, &c., with large general words
granting wreck of the sea, flotsam, jetsam, &c., to have passed
the sea-shore between high and low-water mark: Healy v.
Thorne (1870), Ir. R. 4 C. L. 495; see also Hamilton v. Attorney-
General (1880), 56 L. R. Ir. 555, another case on the same
charter, and Brew v. Haren (1874), Ir. R. 9 C. L. 29; (1877) Ir. R.
11 C. L. 198.

Evidence of user admitted to show that the soil passed by & Pasture.
surrender of “pasturam bosci et subbosci de Haydwood :”’ Doe d.
Kinglake v. Beviss (1849), 7 C. B. 456; 18 L. J. C. P. 128.

Ancient grants of manors held, on evidence of usage which was of Manor.
so long standing that it might be presumed to be contemporaneous
with the grant itself, to include the sea-shore between high and
low-water mark: Beaufort (Duke of) v. Swansea (Mayor, dc., of)
(1849), 8 Ex. 413; Attorney-General v. Jones (1868), 2 H. & C.

847 ; 83 L. J. Ex. 249 ; Stuart Moore on the History and Law of
the Shore and Foreshore, p. 681.

The mountain of 8., containing 1,700 acres, held by evidence of Village.

usage to have passed by an old demise of *the village of S.and

part of W. and T. containing by estimation 148 acres:” Waterpark
E.D. 10
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v. Fennell (1859), T H. L. C. 650; and see Brown on Usages and
Customs, pp. 82 et seq.

A power of nominating a schoolmaster, given to * the vicar and
his successors and the churchwardens for the time being,” held on
evidence of usage to be well exercised by the vicar and a majority
of the churchwardens: Withnell v. Gartham (1795), 6 T. R. 888.
A further case on the right of election is Regina v. Dulwich
College (1851), 17 Q. B. 600.

““ When a school is instituted as a free grammar-school without
more, it is a school to teach the elements of the learned languages:
yot . . . if there was an ancient free grammar-school, and if at
all times something more had been taught in it than merely the
elements of the learned languages, that usage might ingraft upon
the institution a right to have a construction put upon the endow-
ment different from what would have been put upon it if a different
usage had obtained:” per Lord Eldon, C., Attorney-General v.
Hartley (1820), 2 J. & W. 858 at pp. 878, 879.

Further cases to the same effect are : Attorney-General v. Mayor of
Bristol (1820), 2 J. & W. 294 at p. 821; Attorney-General v.
Brazenose College (1834), 2 Cl. & F. 295; Shore v. Wilson
(1842), 9 Cl. & F. 855 at p. 568; Attorney-General v. Corporation
of Boston (1847),1 De Gex & Sm. 519 ; Attorney-General v. Murdoch
(1851), 1 De G. M. & G.86; and In re Campden Charities (1881),
18 Ch. D. 810; and the point is discussed in Lewin on Trusts
(11th ed.), e. xxi. 8. 18, p. 619; Tudor on Charitable Trusts
(8rd ed.), c. v. pp. 118 et seq.

Interpretation by usage is recognised in the case of charitable
trusts by the Acts 7 & 8 Vict. (1844), c. 45, 8. 2, and 28 & 24 Vict.
(1860), c. 184, s. 5, which apply respectively to Protestant
Dissenters and Roman Catholics.

Where the election of a mayor was by charter to be as follows,
viz.: ‘ That the mayor, aldermen, and burgesses, or the greater
part of them, should from time to time have a power of assembling
themselves, or the greater part of them, at —— and should there
continue till they or the greater part of them then there assembled
should choose one of the aldermen to be mayor.” Held, on
evidence of usage, that an election of a mayor by a majority of the
electors assembled was good: Rez v. Varlo (1775), 1 Cowp. 248.

Where by charter Edward IV. granted to the corporation of
the city of London certain offices, some of which were to be
exercised within the city, and others within the city and the
liberties thereof, including in the former class the office of gauger,
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Lord Ellenborough, C.J., held on the evidence of continuous usage
and the form of the Lord Mayor’'s oath that the corporation could
exercise the office of gauger not only in the city but also within the
liberties thereof: holding that ‘ city” could receive a wider inter-
pretation than ‘“ within the walls:** Mayor, £c. of London v. Long
(1807), 1 Camp. 22.

A covenant for renewal in a lease has been held, on evidence of
usage, to amount to a covenant for perpetual renewal, in Cooke v.
Booth (1778), 2 Cowp. 819 (see the comments on this case in
Baynham v. Guy's Hospital (1796), 8 Ves. 295 at p. 298), and
Sadlier v. Biggs (1858), 4 H. L. C. 485.

A deed of trust of a rectory, which gave the right of election of a
curate to the parishioners and inhabitants: Attorney-General v.
Darker (1747), 8 Atk. 576; and an ambiguous inclosure award:
Wadley v. Bayliss (1814), 5 Taunt. 752; and a grant of tithes
from the Crown: Lucton School v. Scarlett (1828), 2 Y. & J. 880,
868, 865 ; have all been explained by evidence of usage.

In Gape v. Handley (1777), 8 T. R. 288, n., the question whether
the presentation to a rectory belonged to the mayor and alder-
men, or to the mayor, aldermen and burgesses; in Blankley.
v. Winstanley (1789), 8 T. R. 279, the limits of the juris-
diction of magistrates; and in Bradley v. Pilots of Newcastle-
on-Tyne (1858), 2 El. & Bl. 427, the persons liable to pay primage ;
were determined by evidence of usage. K. v. Bellringer (1792), 4
T. R. 810; R. v. Osbourne (1808), 4 East, 827; Bailiffs, &c. of
Tewkesbury v. Bricknell (1809), 2 Taunt. 120; R. v. Mayor of
Chester (1818), 1 M. & 8. 101; R. v. Davie (1887), 6 Ad. & El. 874,
are to the same effect, and the point is mentioned in Grant on
Corporations, p. 27.

As already stated, the force of usage as evidence of interpreta-
tion is much increased when it has been the interest of some of the
parties to dispute the correctness of the established interpretation.
1t appears to me,” says Lord Cranworth, ‘‘that there are the
most satisfactory circumstances tending to show what the rights of
the parties are : there are, long enjoyment, the same dealing with
the property for a very great period, during the whole of which it
was for the interest of one party to resist that which, nevertheless,
he from time to time performed : ”* Sadlier v. Biggs (1858), 4 H. L. C.
435 at p. 455. '

If evidence of usage were admissible for the purpose of affixing
to the words in the document a meaning that they do not properly
bear, the absurd result would be arrived at that the interpretation
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placed on the same document might vary from time fo time,
or that a person who acted under a mistake as to his rights by
virtue of an instrument would be for ever bound to act in the same
manner: Moore v. Foley (1801), 6 Ves. 282 at p. 238; Iggulden v.
May (1807), 2 Bos. & Pul. N. R. 449; Sugden, V. & P. 169.

Ancient statutes can also be interpreted by usage: R. v. Scot
(1790) 8 T. R. 602 ; Dunbar (Corporation of) v. Roxburghe (Duchess
of) (1885), 8 Cl. & F. 8385; Reg. v. Archbishop of Canterbury (1848),
11 Q. B. 488 at p. 581; Sharpley v. Overseers of Mablethorpe
(1854), 8 El. & Bl. 906 ; Esdaile v. Assessment Committee of City of
London Union (1887), 19 Q. B. D. 431, at p. 487. But if the words
of the statute are clear, an interpretation which contradicts them
cannot be supported on the ground of usage: Sheppard v. Gosnold
(1671), Vaugh. 159 at p. 170; Dunbar (Corporation of) v. Roxburghe
(Duchess of) (1885), 8 Cl. & F. 835; Regina v. Archbishop of
Canterbury (1848), 11 Q. B. 483 at p. 581; Attorney-General v.
Rochester (Corporation of) (1854), 6 De G. M. & G. 797, per
Turner, L.J., at p. 822 ; Hamilton v. Baker (1889), 14 Ap. Ca. 209,
per Lord Macnaghten, at p. 222.

The only case in which the question when a deed becomes
ancient has been discussed appears to be North Eastern Ry. Co. v.
Hastings, [1900] A. C. 260, a case on a lease dated in 1854 ; and in
that case Lord Davey said : “I have formed my opinion on what
is to be found within the four corners of the instrument to be
construed without adverting to the fact that the actings of the
parties for forty-three years before the commencement of the action
have been inconsistent with the views taken by your Lordships. I
do not think that I could properly advise your Lordships to hold
that the actings of the parties during that period, which does not
exceed the limits of living memory, is evidence, upon which you can
act without other grounds for doing so, of a lost agreement varying
that of 1854, or, which is the same thing in another form, adopt
the construction acted on by the parties as ¢ contemporanea expositio.”
To do so would be inconsistent with what was said by Lord
Blackburn and Lord Watson in this House in Clyde Trustees v.
Laird (1888), 8 A. C. 658, speaking in 1883 of an Act passed in 1858,
and so far as I know would be unsupported by any authority:
Ibid. at pp. 268, 269.

“I have only to add that, in my opinion, such usage as has in
this case been termed °contemporanea expositio,” is of no value
whatever in construing a British statute of the year 1858. When
there are ambiguous expressions in an Act passed one or two
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centuries ago, it may be legitimate to refer to the construction put
upon these expressions throughout a long course of years by the
unanimous consent of all parties interested as evidencing what
must presumably have been the intention of the Legislature at that
remote period. But I feel bound to construe a recent statute
according to its own terms when these are brought into controversy
and not according to the views which interested parties may have
hitherto taken: and in determining the true import of such a
statute it appears to me to be quite immaterial to consider whether
it was passed in the year 1858 or 1888:" per Lord Watson,
Trustees of Clyde Navigation v. Laird (1888), 8 A. C. 658 at
p. 678.
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Chronology : Calendar: Feast Days are New Style : Year: Leap Year :
Quarter : Per Annum ;: Month : Day : Day is Indivisible : Except
where necessary to distinguish Acts done on same Day : ** From” a
Day, Day i8 Excluded : Commencement “on’’ @ Day, Day is
Included: *““ From™ an Event, Day on which event happens is
Included: “Till” and “ Until” are Ambiguous: “To” and
“ From ” with regard to place : Deed takes Effect from Delivery :
Evidence admissible to prove Date: Construction of Reference to
Date : Parties : Baptismal Names : Reputed Wife: Divorced
Woman : Incorrect Names: Firms: Class: Corporation: False
Addition.

Having thus far discussed the general rules applicable to the
construction of deeds, it is proposed to consider the various clauses
in deeds in the order in which they usually occur, and since most
deeds commence with the date and parties, those are the first
clauses to be discussed.

But before discussing the cases relating to the dates of deeds, it
is convenient to consider the question of time generally.

The dating of mediaeval documents is sometimes a source of
confusion : there are two main causes of error.

First, a discrepancy as to the commencement of the Christian
era, which is now reckoned to have begun on January 1st, a.p. 1,
but which, according to Dionysius, began on what is now called
March 25th, B.c. 1, and according to others, began on what is now
called March 25th, A.p. 1.

Secondly, a discrepancy as to the day and month in which the
year begins.

In England, Christmas Day was regarded as the first day of the
year, at any rate from the seventh century until the twelfth
century, when March 25th began to supersede Christmas Day, and
by the end of the thirteenth century had superseded it, and con-
tinued to be the official first day of the year until 1752, when the
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first day of the year was changed to January 1st, by the statute 24
Geo. II. (1751), c. 23, which made the year 1751, which began on
March 25th, to end on December 81st, and the year 1752 and all
subsequent years to begin on January 1st. This statute merely
gave official recognition to what had for a long time been the
popular practice, and it is probable that many legal documents were
before 1752 dated as though the year began on January 1st.

The civil calendar of all European countries, and of all countries
the civilisation of which is European in its origin, has been adopted
from the Roman calendar, which was established on a scientific
basis in the dictatorship of Julius Caesar, and is called the * Julian
calendar.” It came into force on January 1st in the year 45 B.c.
It was based on the assumption that the length of the solar year
is exactly 865} days, and accordingly three out of every four years
consisted of 8656 days and the fourth year of 366 days, an inter-
calary day being added in February. But as the length of the
year is really somewhat less than 865} days, there arose, in course
of time, a considerable divergence between the dates upon which
such natural events as the equinoxes and solstices occurred, and
the dates on which they had occurred when the calendar came
into force. Thus the vernal equinox, which had, when the Julian
calendar was made, occurred on March 25th, had at the time of
the Council of Nice (325 A.pn.) retrograded to March 21st, and in
1582 to March 11th.

In the latter year, under the auspices of Pope Gregory XIII., the
calendar was reformed for two purposes. First, in order to restore
the nominal dates of the natural events of the year to the dates on
which they had occurred at the time of the Council of Nice (e.g.,
the vernal equinox from March 11th to March 21st), the ten days
between October 4th and October 15th were omitted from the
calendar for one year; that is to say, the natural day following
October 4th was called October 15th, and that year consisted of 855
days only. Secondly, in order to prevent a similar divergence in
the future, the number of intercalary days in 400 years was reduced
by three by treating a centenary year which, according to the Julian
calendar, would have been a bissextile or leap year, as a common
year of 365 days, unless its number was exactly divisible by 400.
Thus, according to both the Julian and Gregorian calendars, the
year 1600 was a bissextile year, but the years 1700, 1800, and 1900,
which, according to the Julian calendar would have been bissextile,
were, according to the Gregorian calendar, not bissextile.

The Gregorian calendar was promulgated by brief of
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Gregory XIII. in March, 1582, and adopted in the same year
by many European countries, but was introduced into the
British Dominions of George II. by the above-mentioned statute,
24 Geo. II. (1751), c. 28, when the necessary correction in the
calendar was made by omitting from the calendar for 1752 the -
eleven days between September 2nd and September 14th, and the
Gregorian arrangement of intercalary days was adopted. Some
official anomalies are explainable by reference to the unreformed
calendar ; thus April 5th, which is the day before Old Lady Day
and the last day of the old official year, is still the day to which
dividends on Government stocks are calculated.

Tables of the dates of the years of the Sovereigns of England,
methods of determining the dates of the beginnings and ends of
the law terms before 1752, and the dates of the beginnings and
ends of the terms from 1752 to 1880 inclusive, are to be found in
Sweet’s Jarman and Bythewood, vol. 1, pp. 188 et seq. (8rd ed.).

Since the reformation of the calendar, Michaelmas and
Martinmas (and on the same principle the other feast
days) mean in deeds Michaelmas and Martinmas according
to the new style, unless a contrary meaning can be derived
from the context, and evidence is not admissible to prove
the contrary.

A tenant, after holding for a few years on a parol agreement from
Old Michaelmas, took a lease to hold from the feast of St. Michael.
After the expiration of the lease he held over. Notice to quit was
given for Old Michaelmas, but it was held bad, and no evidence was
admissible to show that in the lease the feast of St. Michael meant
Old Michaelmas, unless there had been in the lease a reference to
the prior holding (which there was not) Doe d. Spicer v. Lea
(1809), 11 East, 812.

In a pleading Martinmas means November 11th, and not
November 28rd (Old Martinmas), and no extrinsic evidence ought
to be received to explain the record: Smith v. Walton (1882),
8 Bing. 285; 1 Moore & S.380; 1 L. J. N. 8. C. P. 85.

But if there be a parol letting, evidence of the custom of the
country that Michaelmas means Old Michaelmas, or Lady Day, Old
Lady Day, is admissible.

In ejectment, the custom of the country that all holdings from
Michaelmas meant from Old Michaelmas being admitted, keld that
a notice to quit .at Michaelmas must be regarded as notice to quit
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:at Old Michaelmas, and therefore regular: Furley d. Mayor of
Canterbury v. Wood (1794), 1 Esp. 198.

Where there was a letting by parol from Lady Day, it was held
that evidence of the custom of the country was admissible that Lady
Day meant Old Lady Day: Doe d. Hall v. Benson (1821), 4 B. &
Ald. 588.

A year usually means a period of twelve calendar
months, calculated either from 1st January or from any
other named day, and consisting of 365 days in common
years and of 366 days in leap years.

“‘The space of a year is a determinate and well-known period, con-
sisting commonly of 865 days; for though in bissextile or leap
years it consists properly of 866, yet by the statute 21 Hen. IIL.
(1286) the increasing day in the leap year, together with the pre-
ceding day, shall be accounted for one day only:” Blackst. Com.
Bk. II. (8rd ed. p. 140). The statute (which is in Ruffhead’s edition
21 Hen. II1., and in the Statutes of the Realm 40 Hen. III. (1255) )
related to essoins only, and was repealed by 42 & 48 Vict. c. 59
(The Civil Procedure Acts Repeal Act, 1879).

A hiring on 18th October, 1807, to serve till 11th October follow-
ing, held not a service for a year, although the year 1808 was a
leap year. ‘‘Inthose years which consist of 366 days a hiring and
service for a year must be for that same number of days: in like
manner as when the year has 865 days it must have continuance
during that number : ”’ per Lord Ellenborough, C.J. * One day was
wanting to complete the year, for in leap year the statute enacts
that the year shall consist of 366 days:” per Bayley, J. * The
statute for regulating the bissextile year ordains that in leap year
the intercalary day with the day preceding it shall be accounted as
one day:” per Holroyd, J., R. v. Inhabitants of TWorminghall
(1817), 6 M. & 8. 850.

Condition for re-entry on non-payment of rent at Michaelmas or
by the space of a quarter of a year after. Held, that 91 days made
a quarter, the law paying no regard to the six hours over, ‘ and note
that every quarter of a year contains in it 91 days, which make 13
weeks, and half a year contains 182 days, but the year 865 days:”
Anon. (1575), 8 Dyer, 845 a, pl. 5.

But in some cases a year has been held to mean a period less
than 365 days. Thus, a hiring from Whitsuntide to Whitsuntide
is a hiring for a year though there be in fact less than 865 days

153

Meaning of
year.

Leap year.

Quarter,

From feast
to feast.



154

Yearly offices.

“ Perannum.”

% In each
yw.li

MEANING OF PER ANNUM.

between the two feasts: R. v. Inhabitants of Newstead (1769), Burr.
8. C. 669.

A municipal charter provided that the capital burgesses and
common council should nominate and elect on the Monday before
Michaelmas a person to be mayor for one whole year thence next
ensuing, and that he should take certain oaths before executing the
office on the Friday after Michaelmas. None who had once borne
the office of mayor should be again elected within the space of
three years next ensuing the end of his office of mayoralty. Held
that three years meant years of office, and not calendar years, and
therefore & person who had served as mayor might be promoted to
the same office as soon as three mayoralties had intervened; also
that a person became mayor when he was sworn in, not when he
was elected : R. v. Swyer (18380), 10 B. & C. 486.

In cases to which the Apportionment Act does not apply, if a
payment of a certain sum is to be made ‘‘in each year ” or * per
annum,” the sum is not apportionable, and is only payable in
respect of a completed year, but if the payment is ¢ at the rate of
so much a year,” the sum is apportionable and payable in respect of
incomplete years.

Articles of association provided that * the board shall be entitled
to receive by way of remuneration in each year 5,000L" Held
that remuneration could only be claimed for a complete year.
““ Art. 81 does not give remuneration at the rate of 5,000l a year,
but only provides that the board shall be entitled to receive by way
of remuneration in each year 5,000l.:” per Cozens-Hardy, J.,
Salton v. New Beeston Cycle Co., [1899] 1 Ch. 775 at p. 779.

Articles of association provided that ‘‘ the directors shall be paid
out of the funds of the company . . . a sum of 100{. per annum to
each director” as remuneration. Held that that sum was not
apportionable and the directors were not entitled to any remunera-
tion for the seven months preceding the liquidation. “If . . . the
words had been at the rate of . . . I, I suppose there can be no
question that the sums would be apportionable:” per Wright, J.,
In re Central de Kaap Gold Mines (1899), 69 L. J. Ch. 18.

‘Where something is to be done in each year, year means
a calendar year from 1st January to 31st December.

Section 26 of the Companies Act, 1862, provides that a list
of shareholders shall be made “once at least in every year.”
Section 49, that a general meeting shall be held “once at least in



MONTH MEANS LUNAR MONTH.

every year.” IHeld that year meant calendar year from 1lst January
to 81st December, and not a period reckoned from incorporation
to the anniversary of incorporation: Gibson v. Barton (1875),
L. R. 10 Q. B. 29.

Month, unless the context or other admissible evidence
shows the contrary, means lunar month in all documents
except (i.) ecclesiastical documents ; (ii.) mercantile docu-
ments (quaere in the city of London only: per Farwell,
J., Bruner v. Moore,[1904] 1 Ch. 305); (iii.) statutes since
1850 (13 & 14 Vict. (1850), c. 21, s. 4; Interpretation
Act, 1889 (52 & 53 Vict. c. 63), 5. 3) ; and (iv.) Rules and
Orders of Court, &c. (R. 8. C. Ord. LXIV., r. 1; County
Court Rules, 1903, Ord LV.); and lunar month is a period
of twenty-eight days.

“ A month, mensis, is regularly accounted in law twenty-eight
dayes, and not according to the solar month nor according to the
kalendar, unlesse it be for the account of the laps in a quare
impedit :' Co. Litt. 185 b.

The Magna Carta provides that the County Court shall be
holden de mense in mensem, “and there is to be accounted twenty-
eight dayes to the legall month in this case, and not according to
the month of the kalender: ’ Co. 2 Inst. 71, n. 2.

By 27 Hen. VIII. (1585) c. 16, bargains and sales of land were
required to be enrolled within six months after the date thereof.
“ The six moneths shall be accounted after the computation of
twenty-eight dayes to the moneth: " Co. 2 Inst. 674, n. 10; Thomas
v. Popham (1562), 2 Dyer, 218 b.

By 81 Eliz. (1588) c. 7, a penalty of 10s. was imposed for every
month that an offence continued. *‘ This moneth is to be accounted
according to the computation of twenty-eight daies:” Co. 2 Inst.
788, n. 4.

“The space of a month is more ambiguous:” (sc. than that
of a year) ““ there being in common use two ways of calculating
months; either as lunar, consisting of twenty-eight days, the

supposed revolution of the moon, thirteen of which make a year;

or as calendar months of unequal lengths according to the Julian
division in our common almanacs commencing at the calends of
each month whereof in a year there are only twelve. A month in
law is a lunar month, or twenty-eight days, unless otherwise
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expressed ; not only because it is always an uniform period, but
because it falls naturally into a quarterly division by weeks.
Therefore, a lease for ‘twelve months’ is only for forty-eight
weeks, but if it be for ‘a twelvemonth,’ in the singular number,

it is good for the whole year:” Blackst. Com. Bk. II. (8th ed.

p- 141).

In a contract at law month means a lunar month, unless there is
admissible evidence of an intention in the parties using the word
to denote a calendar month: Sug. V. & P. (14th ed.) p. 257.

It may be observed that even in a contract for or connected with
the sale of land the term month means primd facie a lunar month,
although it may be construed a calendar month if from the context
or from the surrounding circumstances at the time of making the
contract such appears to have been the intention of the parties:
Dart, V. & P. ¢. 10, 8. 1 (7th ed. p. 505); and to the same
effect Woodfall, Landlord and Tenant c. 6, s. 2 (17th ed. p. 250).

Where a condition of re-entry was on non-payment of the rent
by the space of one month after each quarter, and the demand of
the rent was the 28th day after Christmas. Held, it was good :
Kirby v. Green (1578), Lut. 1181 at p. 1189 ; 2 Nel. Lut. 461.

By deed of submission to arbitration an umpire’s award was to
be binding “ eo as it be made within six months next after the date
of his appointment ;’ on August 16th the umpire was appointed
and made his award on February 12th, 1817. Held that months
meant lunar months and that the award was bad: In re Swinford
and Horn (1817), 6 M. & S. 226.

The defendants employed the plaintiff, who was an auctioneer,
to sell land upon certain terms as to commission, ‘ half per cent. if
not sold at auction or within two months after.” The auction was
held on 6th August, 1845, and on 2nd October the lands were sold

private contract. Held that months meant lunar months.

It is also clear that ‘months’ denote at law ‘lunar months,’
unless there is admissible evidence of an intention in the parties
using the word to denote ‘ calendar months:’” per Denman, C.J.,
Simpson v. Margitson (1847), 11 Q. B. 28 at p. 81.

The defendant agreed to engrave a picture ‘‘in twenty-one months
from the date of the receipt of the picture, having the original
picture in my possession at intervals as may be agreed between
ourselves for fourteen months.” Month in this contract means lunar
month. “ The law, in all cases not mercantile transactions in the city
of London, as to the meaning of the word month, meant lunar month.
In all mercantile transactions in the city of London a month means



MONTH MAY MEAN CALENDAR MONTH.

calendar month. But that is not the case here.- The defendant is
not a mercantile man, and I shall hold that in this contract month
means lunar month, unless there is some evidence to show that
calendar month was meant:"” per Erle, C.J., Turner v. Barlow
(1868), 8 F. & F. 946 at p.949. So in an agreement for hiring
furniture, month was held to be lunar month: Hutton v. Brown
(1881), 45 L. T. 848.

By an agreement, dated 29th September, 1902, the defendant
granted to the plaintiff the exclusive option to purchase ‘‘during
the period of six months” from the date thereof certain letters
patent. The plaintiff and defendant were both aliens residing
temporarily in London. In an action for specific performance it
was held that months meant lunar months : Bruner v. Moore,
(1904] 1 Ch. 805.

To the above examples may be added the following cases on
statutes prior to 1850, in each of which month was held to be
lunar month :—Dormer v. Smith (1601), Cro. Eliz. 885 ; Wethered's
Case (1618), 2 Roll. Ab. 521 ¢, pl. 8; Brown v. Spence (1668),
1 Lev. 101; R. v. Peckham (1697), Comb. 489; Lacon v. Hooper
(1795), 6 T. R. 224 ; Hurd v. Leach (1804), 56 Esp. 168 ; Crooke v.
McTavish (1828), 1 Bing. 807.

In old law proceedings month meant lunar month: Tullet v.
Linfield (1764), 8 Burr. 1455. ‘ In legal proceedings the months
mean lunar months unless the contrary appear to be the meaning
from the subject-matter to which that term is applied :”’ per Bayley,
J., Johnstone v. Hudleston (1825), 4 B. & C. 922 at p. 982. But
the time allowed for redemption in a foreclosure decree is to be
calculated according to calendar and not lunar months: Anon.
(1740), Barnard. Ch. Rep. 324 ; 2 Eq. Ca. Abr. 605, pl. 88 ; and see
per Fry, J., in Hutton v. Brown (1881), 45 L. T. 848.

The context may show that month means calendar month.

Thus where a sale was made on January 24th, abstract to be
delivered in a fortnight and to be returned at the end of two
months, draft to be delivered in three months and to be returned
in four months, final payment to be made on June 24th following,
(which made five calendar months from the sale), it was held
that months meant calendar months: Lang v. Gale (1818), 1
M. & S. 111.

The defendant became tenant of the premises on 29th October,
1810, under an agreement by which he was always to be subject to
quit at three months’ notice, it was held by Lord Ellenborough
that this was a holding from three months to three months, and
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therefore calendar months were intended : Kemp v. Derrett (1814),
8 Camp. 510.

A tenancy agreement dated December, 1829, was * for the term of
six months from the 1st of January next, and so on from six
months to six months until one of the said parties shall give to the
other of them six calendar months’ notice in writing to determine
the tenancy, at and under the rent of 18l. for every six months, the
first payment to be made on the 1st day of July, 1830.” Held,
month meant calendar month : Reg.v. Chawton (1841), 1 Q. B. 247.

The following are cases relating to ecclesiastical affairs in which
month has been held to mean calendar month :—Co. 2 Inst. 861,
n. 28; 2 Bl Com. 276; Catesby’s Case (1607), 6 Rep. 61 b;
Cro. Jac. 166; Yelv. 100; Jenk. Cent. 282; Copley v. Collins
(1616), Hob. 179 ; Doctor Clea and his Chaplain (1626), Litt. Rep.
19; Sharp v. Hubbard (1675), 2 Mod. 58; Burton v. Woodward
(1692), 4 Mod. 95; 1 Show. K. B. 868 ; Comb. 191 ; Skinner, 318.
The Case of Albany and Bishop of S. Asaph (1585), 1 Leon. 81,
seems to be contra.

In mercantile documents month means calendar month.

In the older cases the judges seem to have held that even in
mercantile documents month meant lunar month.

Defendant covenanted, upon payment of 500l. within one month
next following, to transfer certain shares. Plaintiff tendered 5001
after twenty-eight days but within a calendar month. Held, month
meant lunar month : Barksdale v. Morgan (1698), 4 Mod. 185.
Jocelyn v. Hawkins (1720), 1 Stra. 446. But this is not now the law.

In debt on a bond it was pleaded that the money was lent from
August 24th to May 24th, and proved that it was lent for nine months.
It was objected that this was a variance, for months must be lunar;
but the Chief Baron (Gilbert) thought it well enough, the general
understanding being of calendar months in cases of this nature :
Titus v. The Lady Preston (1726), 1 Stra. 652.

Lord Kenyon left it to the jury to say whether a month in a
charter-party meant a lunar or a calendar month; the jury said it
was a calendar month : Jolly v. Young (1794), 1 Esp. 185.

Wines were sold ‘“at twelve months’ credit’” and spirits “at
four months’ credit.” “In commercial matters‘a month ’ always
means a calendar month. In bills of exchange, promissory notes,
invoices, times of credit, and everything else relating to com-
mercial matters, it is 80, and I know of no instance to the contrary :
per Pollock, C.B., Hart v. Middleton (1845), 2 Car. & Kir. 9 at
p- 10.



DAY IS TREATED AS INDIVISIBLE.

But in Bruner v. Moore, [1904] 1 Ch. 805 at p. 811, it was said
by Farwell, J., that the exception does not apply to all mercantile
documents. ‘‘ If any such exception be set up it must be proved in
each case (unless judicially recognised) as a customary usage in
the particular trade or place.” The exception is judicially recog-
nised as to mercantile transactions in the city of London: per
Erle, C.J., Turner v. Barlow (1863), 8 F. & F. 946 at p. 949. The
dictum of Littledale, J., in Reg. v. Inhabitants of Chawton (1841),
1 Q. B. 247, was not meant to go further : per Farwell, J., Bruner v.
Moore, [1904] 1 Ch. 805 at p. 811. '

Month was also held to mean calendar month in certain cases on
statutes prior to 1850, viz.: Wright v. Wheatley, Noy, 87; R. v.
Cussens (1664), 1 Sid. 186; Devereuxr v. Bradstreet (1784),
Wallis, 8388 ; Biddulph v. St. John (1805), 2 Sch. & Lef. 521.

A calendar month ends upon the day in the next ensuing month
having the same number as that on which the computation began,
but if the next ensuing month has no day which has the same
number as that on which the computation began, then the calendar
month ends on the last day of the next ensuing month, and where
day is treated as a period of twenty-four hours at the same hour as
that on which the computation began: Freceman v. Read (1868),
4 B. & S. 174; Migotti v. Colville (1879), 4 C. P. D. 283.

A day is a period of twenty-four hours and each
calendar day commences at midnight, the instant of
midnight being common to both the preceding and
succeeding day.

“Now divers nations begin the day at divers times . . . the
Aegyptians and Romanes from midnight: and so doth the law in
England in many cases: "’ Co. Litt. 185 a; 2 Bl. Com. 141.

Although a day consists of a period of twenty-four
hours, a day is, except in cases where it is necessary to
distinguish acts done, or events happening, on the same
day, considered at law as an indivisible period or
punctum temporis.

‘“For regularly the law maketh no fraction of a day:” Co. 3
Inst. 58.

“In the space of a day all the twenty-four hours are usually
reckoned ; the law generally rejecting all fractions of a day in order
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to avoid disputes. Therefore, if I am bound to pay money on any
certain day, I discharge the obligation if I pay it before twelve
o’clock at night, after which the following day commences:” BIl.
Com. Bk. II. (8th ed. p. 141).

In reckoning a man’s age, if one be born on the 15th of February
he will be of full age on the 14th of February: Herbert v. Torball
(1668), 1 Sid. 162; 1 Keb. 589.

If one be born 1st February at 11 p.m. and live till 81st January
in the twenty-first year, and make a will of lands at 1 am. and
die, it is a good will, for he was then of age: Anon. (1704),
1 Salk. 44; 8. C. sub nom. Fitzhugh v. Dennington, 2 Ld. Raym.
1094.

If a man enters on a service on October 11th in the afternoon
and serves till (including part of) October 10th following, he has
gerved a year, for there are no fractions of a day : R. v. Inhabitants
of Syderstone (1777), Cald. 19.

C. entered into possession of premises about noon, September 80th,
1850, and signed an agreement: *the tenancy is for one year,
commencing on the 80th September inst.” He gave up possession
on September 29th, 1851, about 4 p.m., to an incoming tenant by
arrangement. Held, that C. had occupied for a whole year : Reg.v.
St. Mary, Warwick (1858), 22 L. J. M. C. 109.

Where a ship was detained by the charterers for one day and a
half beyond the lay days allowed for discharge, it was held that the
charterers were liable to pay the shipowners demurrage for two
whole days : Commercial S.S. Co. v. Boulton (1875), L. R. 10 Q. B.
846 ; 83 L. T. 707.

And where the charterers of a ship on time charter detained the
ship for a few hours beyond the expiration of the charter it was
held that they were liable to pay to the shipowner extra hire money
for one whole day: Angier Brothers v. Stewart Brothers (1884),
1 Cab. & Ell. 857.

A day upon which only half a day’s work in discharging a ship
was done was nevertheless held to have been a whole lay day:
The Katy, [1895] P. 56; Branckelow S.S. Co. v. Lamport and
Holt, [1897] 1 Q. B. 570.

Where a charter party provided that cargo should be discharged
“ at the average rate of not less than 120 tons per weather working
day,” and a fraction of a day was required for completion of the
discharge, held the charterer was entitled to the whole of that
day: Houlder v. Weir, [1905] 2 K. B. 267.

And on this principle the giving of the royal assent to an Act of
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Parliament has been referred to the first instant of the day on
which it was given: T'omlinson v. Bullock (1879), 4 Q. B. D. 280.

It has been said that the Court will not inquire which of two
judicial acts done on the same day was done first, for all judicial
acts are referred to the first instant of the day on which they
were done; but in Clarke v. Bradlaugh (1881), 7 Q. B. D. 151;
8 Q. B. D. 68, some doubt was expressed as to the soundness of this
doctrine.

“ But though the law does not in general allow of the
fraction of a day, yet it admits it in cases where it is
necessary to distinguish:” per Lord Mansfield, Combe
v. Pitt (1763), 3 Burr. 1423 at p. 1434.

Error was brought to reverse a judgment for slander on the
ground that the plaint was entered the same day as the words
spoken, but the action should be brought after the words, which
could not be, for there are no fractions of a day, but Rolle, J.,
said it was well enough : Symons v. Low (1647), Styl. 72.

A declaration entitled generally of Michaelmas term is referred
to the first day of term; the declaration laid the promise and
breach on the first day of term. The defendant demurred on the
ground that the declaration must be referred to the first instant of
the day, and therefore was before the breach, but held that the
declaration must be referred to the sitting of the Courton that day,
and therefore there was time for the promise and breach to precede
the declaration. Declaration is an act of the party and not a
judicial act: Pugh v. Robinson (1786), 1 T. R. 116.

The lessor’s ancestor died 1st January, 1771, at 5 a.m. The
demise was laid in the declaration on the same 1st January,
habendum from the 81st December then last past. A motion to
set aside the verdict on the ground that, as the ancestor was living
on the 1st January and there is no fraction of a day in fiction of
law, he was alive all that day, and title did not accrue to the lessor
of the plaintiff until the beginning of the next day, was dismissed :
Roe d. Wrangham v. Hersey (1771), 8 Wils. 274.

On the same day as, but after, the sheriff had completed the sale
of goods seized under a fi. fa., and before he had paid the proceeds
to the judgment creditor, a writ of extent against the goods of the
same debtors tested that day was delivered to him. Held, the
extent did not overreach the judgment creditor’s right to the
proceeds of sale: Swain v. Morland (1819), 8 J. B. Moore, 740 ;
1 Brod. & Bing. 870.

B.D. 11
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Bankruptcy. Where the validity of an execution depends on its priority in
relation to an act of bankruptecy and both occurred on the same
day, it is open to inquire which occurred first: Sadler v. Leigh
(1815), 4 Camp. 195.

A debtor’s goods were seized by the sheriff before 2 p.m. After
6 p.m. on the same day the debtor surrendered in discharge of bail
and lay in prison two months, whereby he became bankrupt. The
plaintiffs were his assignees in bankruptey and sued the sheriff for
the goods so seized on the ground that in law the goods must be
assumed to have been vested in them during the whole of the day
of surrender. Held, that the interests of third parties being con-
cerned the day might be divided into fractions : Thomas v. Desanges
(1819), 2 B. & Ald. 586.

““The good sense of the matter is that where it is necessary to
show which was the first of two acts, the Court is at liberty to
consider fractions of a day: " per Patteson, J., Chick v. Smith (1840),
8 Dowl. 837 at p. 840.

Dog licences. By sect. 5 of 80 Vict. (1867) c. 5, a licence to keep a dog * shall
commence on the day on which the same shall be granted.” Held,
that a man who took out a licence at 1.10 p.m. on October 21st
could be convicted of the offence of keeping a dog without a licence
on October 21st, it being proved that he kept the dog at 12.40 p.m.
on that day: Campbell v. Strangeways (1877), 8 C. P. D. 105.
““The law will distinguish the fractions of a day, viz., where it
is necessary . . . for the purposes of the decision to show which
of two events first happened : "’ per Grove, J., 1bid. at p. 107.

Issue of writ. A writ was issued on the same day on which, but after, the cause
of action arose. Held, on demurrer, that the Court could take cog-
nisance of the fact that the writ did not issue till after the cause of
action accrued, notwithstanding the legal doctrine that a judicial
act is referred back to the first moment of the day on which it is
done: Clarke v. Bradlaugh (1881), 7 Q. B. D. 151; 8 Q. B. D. 68;
by C. A. on the ground that the issue of a writ in a civil action is the
act of the party.

In consequence of the rule that fractions of a day are not regarded,
and that a day is indivisible, it follows that—

Days mean In computing the lapse of time by days, calendar days
calendar days. are meant, but the context or other admissible evidence
may show that calendar days are not meant.

The following cases are instances of the rule:—R. v. Inhabitants
of Syderstone (1777), Cald. 19 ; R. v. S