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PREFACE TO STUDENTS’ EDITION.

THE purpose of the editor in preparing the present abridgment
of his father’s work, for the use of students in law schools, appears
to call for little defense or explanation. Between one-third and two-
fifths of the text has been omitted, and the greater part of the notes;
all except such as seemed essential to a clear understanding of the
text. No part of the text has been re-written. By the sacrifice of
some details of comparatively little importance to the American
student (as in the chapters on Election, Satisfaction, and Perform-
ance, §8§ 461-590), of matters peculiar to the jurisdiction in individ-
ual states (as in §§ 299-352), and by the free use of cross references
(e. g., see §§ 70-88, 151-169), it has been found possible to preserve
intact those full discussions of the foundation and rationale of the
various equitable doctrines which are the chief excellence of the
work. The index (with some regret) has been greatly shortened ; on
the other hand, the chapter analyses have been retained without
omissions, for the purpose of showing the author’s full scheme of
treatment of the various subjeects.

The editor’s notes consist, in the main, of the citation of cases—
seldom more than three to each point of the text,—selected with
reference to the needs of the elementary student and the facilities
of the average law school library. They comprise (1) the cases
chiefly relied upon and quoted by the author; (2) those in the case
books on equity of Ames, Keener, Scott, Hutchins and Bunker, Shep-
herd, Lewis, in Ames’s Trusts and Kirchwey’s Mortgages; (3) other
cases chosen by reason of their historical importance, clearness and
fullness of discussion, and (a rare virtue) simplicity of facts. No
attempt has been made, by use of brackets or other cumbersome
devices, to distinguish between the author’s and the editor’s notes.

A number of topies of importance have been annotated with more
fullness; e. g., Multiplicity of Suits (§§ 261, 264, 267) ; Jurisdiction
of Federal Courts (§§ 292 et seq.) ; Executory Contract for Sale of
Land (§ 368); Laches (§ 419); Equity acts in personam (§§ 428,

[v]



vi PREFACE.

429) ; various matters in Trusts; Covenant creating an Equitable
Servitude (§ 1295) ; the various Equitable Remedies, especially Re-
ceivers (§§ 1334, 1336) ; Injunctions; Reformation and Cancellation
(§§ 1376, 1377) ; Cloud on Title (§ 1399) ; and Specific Performance.
The chapters on Injunction and Specific Performance have been
materially enlarged, and in these instances it seemed expedient to
insert a few new paragraphs in the text.

In few American law schools, it is believed, does the study of
Equity receive an allotment of time proportioned either to its prac-
tical importance or its educational value. No apology, perhaps, is
needed for the fact that the length of this edition is somewhat
greater than that of the average student’s manual. It is sufficient
to point to the experience of instructors who have used the work,
that the well known clearness, ease, and fluency of Prof. Pomeroy’s
literary style render the student’s progress comparatively rapid.
A number of the topies, moreover, are customarily treated in other
parts of the curriculum,

. J.N.P.Jr.
September, 1907.



PREFACE.

THE author herewith submits to the legal profession a text-
book which treats, in a somewhat comprehensive manner, of the
equitable jurisdiction as it is now held by the national and state
tribunals, and of the equitable jurisprudence as it is now adminis-
tered by the courts of the United States, and of all those states
in which the principles of equity, originally formulated by the
English Court of Chancery, have been adopted and incorporated
into the municipal law. It is proper that he should, in a few
words, explain the motives which led to the preparation of such
a work, and describe the plan which he has pursued in its com-
position. . . . . . .

It is of vital importance, therefore, that a treatise on equity
for the use of the American bar should be adapted to the exist-
ing condition of jurisprudence throughout so large a part of the
United States. It should be based upon, and should present in
the clearest light, those principles which lie at the foundation
of equity, and which are the sources of its doctrines and rules.
In this respect, the plan of the present work was deliberately
chosen, and has been steadily pursued, even when it has led to
amplifications which might, perhaps, be regarded by some readers
as unnecessary. It has been my constant endeavor to present
the great underlying principles which sustain the whole super-
structure of equity, and to discuss, explain, and illustrate them
in the most complete manner. Some of these principles are so
comprehensive and fruitful, that one who has grasped them in
their fullness of conception has already mastered the system of
equity; all else is the mere application of these grand truths to
particular circumstances.

Such a treatise, designed for the American profession, if it
would at all meet and satisfy the needs of the bench and bar,
must also be based upon and adapted to the equitable jurisdiction
which is actually possessed by the state and national courts, and
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viii PREFACE.

the equitable jurisprudence which is actually administered by
them. It must recognize the existing condition, both of law and
equity, the limitations upon the chancery jurisdiction resulting
from varying statutes, and the alterations made by American
legislation, institutions, and social habits. Many departments
of equity, many doctrines and modes of applying the jurisdiction
which were important at an earlier day, and are perhaps still promi-
nent in England, have become practically obsolete in this country;
while others have risen in consequence, and are constantly occupy-
ing the attention of the courts. It has been my purpose and en-
deavor to discuss and describe the equity jurisprudence as viewed
in this light, and to present the actual system which is now adminis-
tered by the courts of the United States and of all the states. As
an illustration, I have attempted to ascertain and determine the
amount of jurisdiction held by the different state tribunals, as
limited and defined by statutes, and established by judicial inter-
pretation; and have not confined the treatment of this subject to a
mere account of the general jurisdiction possessed by the English
Court of Chancery. It is true that the fundamental principles are
the same as those which were developed through the past centuries
by the English chancery; but the application of these principles, and
the particular rules which have been deduced from them, have been
shaped and determined by the modern American national life, and
have received the impress of the American national character. It
" has been my design, therefore, to furnish to the legal profession a
treatise which should deal with the equity jurisdiction and juris-
prudence as they now are throughout the United States; with their
statutory modifications and limitations, and under their different
types and forms in various groups of states; and thus to prepare a
work which would be useful to the bench and bar in all parts of our
country. During its composition I have constantly had before me a '
high ideal. The difficulty in carrying out this conception has been}
very great; the labor which it has required has been enormous.
That I may have fallen short of this ideal in all its completeness
and perfection I am only too conscious; its full realization was per-|
haps impossible. If the book shall be of any help to the courts and
the profession in administering equitable doctrines and rules; if it
shall be of any assistance to students in digclosing the grand prin-



PREFACE. ix

ciples of equity; if it shall to any extent maintain the equitable
jurisprudence in its true position as a constituent part of the munic-
ipal law,—then the time and labor spent in its composition will be
_ amply repaid.

The internal plan, the system of classification and errangement,
the modes of treatment, and especially the reasons for departing
from the order and methods which have usually been followed by
text-writers, are described at large in the third, fourth and fifth
sections of the Introductory Chapter. To that chapter I would re-
spectfully refer any reader who may at the outset desire a full ex-
planation of these matters, which are so important to a full under-
standing of an author’s purposes, and to a correct appreciation of
his work. The book is submitted to the profession with the hope
that it may be of some aid to them in their judicial and forensic
duties, and may accomplish something for the promotion of justice,
righteousness, and equity in the legal and business transactions and
relations of society.

J.N.P.
HastiNnGS COLLEGE OF THE LAw,
Sax FmaANcCisco, May, 1881,
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TREATISE

ON

EQUITY JURISPRUDENCE

INTRODUCTORY CHAPTER

SECTION I.

THE ORIGIN OF EQUITY JURISDICTION AND JURISPRUDENCE.

§ 1
§§ 2-9.
$§ 1042

§§ 10-13.

£§§ 14,15,
§8§ 16-29.

$§ 21-23.

§ 24.
58§ 25-29.
§8§ 3042
§31.
§ 32.
§§ 33-35.

§§ 36-39.
§ 40.
§§ 41,42,

ANALYSBIS,

Object of this Introduction.

Aequitas in the Roman Law.

Origin of equity in the English Law.

Primitive condition of the law and the courts.

Early influence of the Roman Law.

Causes which made a court of equity necessary.

The earliest common-law actions and procedure.

Statute of Edward I. concerning new writs.

Limited resulls of this legislation.

Commencement and progress of the chancery jurisdiction.

Original powers of the King’s Council.

Original common-law jurisdiction of the Chancellor.

Jurisdiction of grace transferred to the Chancellor; Statute 24
Edward 1II.

Development of the equitable jurisdiction.

Abolition of the court in England and in many American states.

Equity jurisdiction in other American states.

§1. Object of this Introduction.—It is not my purpose to at-
tempt a complete and detailed history of equity as it exists in Eng-
land and in the United States. That work has already been done
by Mr. Spence, in his Equitable Jurisdiction of the Court of Chan-
cery.! Some general account, however, of the origin of the equitable
jurisdiction, of the sources from which the principles and doctrines

* A shorter and more recent work which may be read with profit by the elemen-
tary student, is Kerly’s Historical Sketch of the Equity Jurisdiction of the Court
of Chancery. Some extracts from this and other authors, relating to the growth
and development of the equity jurisdiction, are collected in 1 Scott, 1-30.

[1]



§8 EQUITY JURISPRUDENCE. 2

of the equity jurisprudence took their rise, and of the causes which
led to the establishment of the Court of Chancery, with its modes
of procedure separate and distinct from the common-law tribunals,
with their prescribed and rigid forms of action, is absolutely essen-
tial to an accurate conception of the true nature and functions of
equity as it exists at the present day. I shall therefore preface this
introductory chapter with a short historical sketch, exhibiting the
system in its beginnings, and describing the early movements of
that progress through which its principles have been developed into
a vast body of doctrines and rules which constitute a most important
department of the municipal law.

§2. Aequitas in the Roman Law.

§8. In their work of improving the primitive jus civile, the
magistrates who issued edicts (who possessed the jus edicendi),
and the jurisconsults who furnished authoritative opinions (re-
sponsa) to aid the praetors (those who possessed the jus respon-
dendi), obtained their material from two sources, namely: At first,
from what they termed the jus gentium, the law of nations, mean-
ing thereby those rules of law which they found existing alike in
the legal systems of all the peoples with which Rome came into
contact, and which they conceived to have a certain universal sanc-
tion arising from principles common to human nature; and at a
later day, from the Stoic theory of morality, which they called lex
naturae, the law of nature. The doctrines of this jus gentium and
of this lex naturae were often identical, and hence arose the con-
ception, generally prevalent among the juridical writers of the
empire, that the ‘‘natural law’’ (lex naturae) and the ‘‘law of
nations’’ (jus gentium) were one and the same; or in other
words, that the doctrines which were found common to all national
systems were dictated by and a part of this natural law. The par-
ticular rules of the Roman jurisprudence derived from this moral-
ity, called the law of nature, were termed ‘‘aequitas,’’ from aequum,
because they were supposed to be impartial in their operation, ap-
plying to all persons alike. The lex naturae was assumed to be
the governing force of the world, and was regarded by the magis-
trates and jurists as having an absolute authority. They felt them-
selves, therefore, under an imperative obligation to bring the juris-
prudence into harmony with this all-pervading morality, and to
allow such actions and make such decisions that no moral rule
should be violated. Whenever an adherence to the old jus civile
would do a moral wrong, and produce a result inequitable (inae-
quum), the praetor, conforming his edict or his decision to the law
of nature, provided a remedy by means of an appropriate action or
defense. Gradually the cases, as well as the modes in which he



3 ORIGIN OF EQUITY JURISPRUDENCE. §12

would thus interfere, grew more and more common and certain,
and thus a body of moral principles was introduced into the Roman
law, which constituted equity (aequitas).! This resulting equity
was not a separate department; it penetrated the entire jurispru-
dence, displacing what of the ancient system was arbitrary and un-
just, and bringing the whole into an aceordance with the prevailing
notions of morality. In its original sense, aequitas, aequum, con-
veyed the conception of universality, and therefore of impartiality,
a having regard for the interests of all whose interests ought to be
regarded, as contrasted with the having an exclusive or partial
regard for the interests of some, which was the essential character
of the old jus civile. At a later period, and especially after the in-
fluence of Christianity had been felt, the signification of aequitas
became enlarged, and was made to embrace our modern conceptions
of right, duty, justice, and morality.

§9. There are certainly many striking analogies between the
growth of equity in the Roman and in the English law; the same
causes operated to make it necessary, the same methods were up to
a certain point pursued, and in principle the same results were
reached. The differences, however, are no less remarkable. No
separate tribunal or department was made necessary in the Roman
jurisprudence, because the ordinary magistrates were willing to
do what the early English common-law judges utterly refused to
perform; that is, to promote and control the entire legal develop-
ment as the needs of an advancing civilization demanded. While
these common-law judges resisted every innovation upon their es-
tablished forms, and shut up every way for the legal growth, the
Roman magistrates were the leaders in the work of reform, and
constantly anticipated the wants of the community. The English
judges made a new court and a separate department indispensable;
the Roman praetors accomplished every reform by means of their
own jurisdiction, and preserved in the jurisprudence a unity and
homogeneity which the English and American law lacks, and which
it can perhaps never acquire. Both these resemblances and these
contrasts are exhibited in the following paragraphs, which describe
the introduction of equity into the English system of jurisprudence.

§10. Origin of Equity in the English Law—Primitive Condition
of the Law and the Courts.

§12. . . . The office of Chancellor was very ancient. It had existed
before the conquest, and was continued by William. Under his
successors, the Chancellor soon became the most important func-
tionary of the King’s government, the personal adviser and repre-

1 See Sandar's Institutes of Justinian. pp. 13. 14: Phillimore’s Private Lav
among the Romans, pp. 21, 22; 2 Austin on Jurisprudence, pp. 240-267.



§15 EQUITY JURISPRUDENCE. 4

sentative of the crown, but, in the very earliest times, without, as
it seems, any purely judicial powers and duties annexed to the
position. How these functions were acquired, it is the main pur-
pose of this historical sketch to describe. The three superior law
courts! whose origin has thus been stated have remained, with some
statutory modification, through the succeeding centuries, until, by
the Judicature Act of 1873, which went into operation November
2, 1875, they and the Court of Chancery, and certain other courts,
were abolished as distinet tribunals, and were consolidated into
one ‘‘Supreme Court of Judicature.”’

§13. The local folk courts left in existence at the conquest,
and even the itinerant justices and the central King’s Court, for
a while continued to administer a law which was largely customary.
The progress of society, the increase in importance of property
rights, the artificial system which we call feudalism, with its mass
of arbitrary rules and usages, all demanded and rapidly produced
a more complete, certain, and authoritative jurisprudence for the
whole realm than the existing popular customs, however ancient
and widely observed. This work of building up a positive juris-
prudence upon the foundation of the Saxon customs and feudal
usages, this initial activity in creating the common law of England,
was done, not by parliamentary legislation nor by royal decrees,
but by the justices in their decisions of civil and criminal causes.
The law which had been chiefly customary and therefore unwritten,
preserved by tradition, lex non scripta, was changed in its form
by being embodied in a series of judicial precedents preserved in
the records of the courts, or published in the books of reports, and
thus it became, so far as these precedents expressed its principles
and rules, a written law, lex scripta.?

§14. Early Influences of the Roman Law.

§15. Had it not been for several powerful causes, partly grow-
ing out of the English national character, or rather, the character
of the Norman kings and barons who ruled over England, and partly
arising from external events connected with the government itself,
it is probable that this work of assimilation and of building up the
common law with materials taken from the never-failing quarries
of the Roman legislation, would have continued throughout its en-

1Viz., the King’s Bench, the Common Pleas, and the Exchequer.

TThe division of “written” and “unwritten” law made by Blackstone, and
writers who have copied his notions, which makes the “written” identical with the
statutory, and describes the entire portion embodied in judicial decisions as ‘“un-
written,” is simply absurd. This definition is another instance of Blackstone’s
mistaking the meaning of Roman law terms. The lex non scripta is customary,
traditional, preserved in the popular memory; a law expressed in judicial records
or in statutes is written.
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tire formative period. As the corpus juris civilis eontains the re-
sults of the labors of the great philosophic jurists who brought the
jurisprudence of Rome to its highest point of excellence, and as its
rules, so far as they are concerned with private rights and rela-
tions, are based upon principles of justice and equity, it is also
certain that if this work of assimilation had thus gone on, the
common law of England would from an early day have been molded
into the likeness of its original. Through the decisions of its own
courts the principles of justice and equity would everywhere have
been adopted, and would have appeared throughout the entire
structure. All this would have been accomplished in the ordinary
course of development, by the ordinary common-law tribunals, with-
out any necessity for the creation of a separate court which should
be charged with the special function of administering these prin-
ciples of right, justice, and equity. The growth of the English
law would have been identical in its external form with that of
Rome; it would have proceeded in an orderly, unbroken manner
through the instrumentality of the single species of courts, and
the present double nature of the national jurisprudence—the two
great departments of ‘‘Law’’ and ‘‘Equity’’—would have been ob-
viated. This result, however, was prevented by several potent
causes which checked the progress of the law towards equity, nar-
rowed its development into an arbitrary and rigid form, with little
regard for abstract right, and made it necessary that a new juris-
diction should be erected to administer a separate system more in
accordance with natural justice and the rules of a Christian moral-
ity. These causes I proceed to state.

§16. Causes Which Made a Court of Equity Necessary.—The
one which was perhaps the source and explanation of all the others
consisted in the rigid character, external and internal, which the
common law soon assumed after it began to be embodied in judicial
precedents, and the unreasoning respect shown by the judges for
these decisions merely as precedents. There was, of course, a time,
before the character of the law as a lex seripta became well estab-
lished, when this rigidity and inflexibility was not exhibited. The
history of civilized jurisprudence can show nothing of the same
kind ecomparable with the blind conservatism with which the com-
mon-law judges were accustomed to regard the rules and doctrines
which had once been formulated by a precedent, and the stubborn
resistance which they interposed to any departure from or change
in either the spirit or the form of the law which had been thus
established. The most that was ever allowed was the extension
of a doctrine to facts and circumstances presenting some points
of difference from those which had already formed the subject-
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matter of adjudication, but in which this difference was not so
great as to require a substantial modification of the principle. The
frequent occurrence of cases in which the rules of the law produced
manifest injustice, and of cases to which the legal principles as
settled by the precedents could not apply, and the unwillingness
of the common-law judges to allow any modification of the doc-
trines once established by their prior decisions, furnished both the
occasion and the necessity for another tribunal, which should adopt
different methods and exhibit different tendencies.!

§17. When the same difficulty of rigidness, arbitrariness, and
non-adaptation to the needs of society began to be severely felt in
the administration of the law at Rome, the magistrates, as I have
before shown, supplied the remedy by means which they already
possessed. The praetors constantly invented new actions and de-
fenses, which preserved, however, a resemblance to the old; and
at length they boldly freed the jurisprudence from the restraints
of the ancient methods, and introduced the notion of aequitas by
which the whole body of judicial legislation became in time recon-
structed. All the process of development was completed without
any violent or sudden change in the judicial institutions, and the
Roman law thus preserved its unity and continuity. The English
common-law judges, on the other hand, set themselves with an
iron determination against any modification of the doctrines and
rules once established by precedent, any relaxation of the settled
methods which made the rights of suitors to depend upon the striet-
est observance of the most arbitrary and technical forms, any in-
troduction of new principles which should bring the law as a whole
into a complete harmony with justice and equity. I would not be
understood as asserting that the conservatism of the courts was so
absolute as to prevent any improvement or progress in the law
from age to age. I only describe the general attitude and tendency
during the period in which the court of chancery took its rise and
for a long time thereafter. The improvement which an advancing
civilization effected in the nation itself was to a partial extent
reflected in the law. It is certain, however, beyond the possibility
of dispute, that the English common law was always far behind
the progress of the English people, and in very many particulars
retained the impress of its primitive barbarism down to the present
century. By the continental jurists contemporary with Coke, Lord

11 Spence’s Eq. Jur., pp. 321, 322. The description of the text is not intended to
apply to the entire history of the common law. Another spirit has animated its
juldges since the example set by Lord Mansfield. and its inherent power of develop—-
ment, when freed from the narrow and obstructive notions of the earlier judges,
has been fully exhibited both in England and in the United States.
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Hale, or Blackstone, it was regarded with mingled feelings of won-
der and contempt as a barbarous code; and except in its provisions
securing the personal and political rights of the individual, and in
its antagonism to the slavish doctrine of the Roman jurisprudence,
Quod placuit prineipi legis vigorem habet, it was a barbarous code.
Parliamentary legislation occasionally interfered and effected a
speeial reform; and the principles of equity as administered by the
Court of Chancery reacted to a slight degree upon the law; but
still the common-law judges as a body exhibited the blind con-
servatism which I have described down to a period wholly modern.
With the partial exception of Lord Holt, whose masculine intellect
sometimes broke away from the trammels,' Lord Mansfield was
the first great English judge who consciously, and with systematic
and persistent purpose, adopted the policy of the Roman praetors,
endeavored to impart a new life and give a new direction to the
growth of the common law, and by means of equitable principles
in combination with its own methods to reform the law from within.
As a reward for these innovations, Lord Mansfield was charged
in his own day—and the accusation has been handed down as a
part of judicial history—with ignorance of the English law. Al-
though the work which Lord Mansfield began was interrupted by
his narrow-minded successor, Lord Kenyon, it has been taken up
and carried on in the same spirit by many of the able judges who
have adorned the English bench within the present century, and
by the state and national courts of this country, until the common
law has now become a truly scientific and philosophical code.

§18. A second cause which prevented a development of the
national jurisprudence in harmony with and by the aid of the
equitable notions contained in the Roman codes, and which there-
fore tended to the creation of a separate court of chancery, was
the fact that the rules concerning real property and, to a consid-
erable extent, those concerning personal status and relations, were
feudal in their origin and nature. . . .

§19. Although the feudal institutions in their integrity were
undoubtedly an obstacle to the introduction of Roman law prin-
ciples, and the development of one homogeneous jurisprudence for
the English people, still the obstacle was not insuperable. The

* Among the recent English judges who have represented the ancient rather than
the modern tendencies of the law, and who have exalted its rules of form, Baron
Parke stands the foremost, and has actually obtained the reputation of a jurist,
because he was able to discuss and state these arbitrary dogmas in a scientific
manner, and to clothe them with some appearance of a philosophic system. But
in no series of English reports are the rights of suitors made to depend upon a
compliance with mere forms, and the decisions made to turn upon mere tech-
nicalities, more than in the volumes of Meeson and Welsby.
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same institutions existed on the continent, and in Germany, espe-
cially, they have largely modified the law down to the time when
the present system of codes was adopted. Notwithstanding this
fact, the Roman law has entered as the principal element into the
jurisprudence of every western continental nation, and through it
the doctrines of equity have been everywhere accepted, not as cone
stituting a separate department, but as pervading and influencing
the whole.

§ 20. The third cause which I shall mention, and it was an ex-
ceedingly important one in its effects upon the jurisdiction of chan-
cery, which had already become quite extensive, arose from the
position and policy of the kings, the Parliament, and the nation
towards the church of Rome. The English kings had maintained
a long and bitter struggle with the Pope and his emissaries among
the higher ecclesiastics to maintain the independence of the crown
and of the Anglican branch of the church. In the reign of Edward
II1., the exactions of the Papal See became peculiarly hateful to
the King and to the nation. Having the support of his Parliament,
Edward refused payment of the tribute which had been demanded
by the Pope, and measures were taken to prevent any further
encroachments. A general hostility, or at least a sentiment of op-
position, to the Papal court and to everything connected with it
had sprung up and spread among all ranks of the laity. The
Roman law fell under this common aversion. Partly from its
name, partly because it was supported by the Papal See, both on ac-
count of its connection with the canon law, and on account of its
doctrines favorable to absolutism, and partly because a knowledge
of it prevailed most extensively among the ecclesiastics, so that it
was popularly regarded as an instrument of the church, the Roman
law, which had been treated with favor by Henry II., Henry III.,
and Edward I, and by the judges themselves in former reigns, be-
came an object of general dislike, and even antipathy. In the reign
of Henry III. the barons formally declared that they would not
suffer the kingdom to be governed by the Roman law;' and the
common-law judges prohibited it from being any longer cited in
their courts. This action of the barons and judges was certainly
a mistake, and it produced an opposite effect from the one intended.
The Roman law, instead of being banished, was simply transferred

*Quod noluerunt leges Angliae mutare, quae usque ad illud tempus usitatae
fuerunt et approbatae.” The occasion upon which this memorable declaration was
made, at the Parliament of Merton, A. D. 123G, was the attempt of the eccle-
siasties to introduce the doctrine that illegitimate children are made legitimate
by the subsequent marriage of their parents. This doctrine was peculiarly dis—

tasteful to the English barons, since it intefered with the feudal rules of inheri-
tance,
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to another court, which was not governed by common-law doctrines.
As the law courts intentionally cut themselves off from all oppor-
tunity of borrowing equitable principles from this foreign source,
the necessity arose for a separate tribunal, in which those principles
could be recognized. It therefore followed, immediately upon this
prohibition, that the hitherto narrow jurisdiction of the Court of
Chancery was greatly increased, and extended over subject-matters
which required an ample and constant use of Roman law doctrines.
To the same cause was chiefly due the selection, which was really
a necessity, of chancellors from among the ecclesiastics, during the
period while the jurisdiction of the court was thus enlarged and
established.? '

§21. The Earliest Common-law Actions and Procedure.—The last
cause which I shall mention, and practically the most immediate
and efficient one in its operation to prevent any expansion of the
common law, 80 as to obviate the necessity of a separate equitable
jurisdiction, was the peculiar procedure which was established by
the courts at a very early day, and to which they clung with a
surprising tenacity. This procedure furnished a fixed number of
““forms of action.”’ Every remedial right must be enforced through
one of these forms; and if the facts of a particular case were such
that neither of them was appropriate, the injured party was with-
out any ordinary legal remedy, and his only mode of redress was
by an application made directly to the King. The initial step in
every action was a written document issued in the name of the
King, called a writ, which was both the commencement and the
foundation of all subsequent proceedings. This document gave a
brief summary of the facts upon which the right of action was
based, and contained certain technical formulas indicating what
form of action was brought and what remedy was demanded. If
it had been possible for suitors or the officers of the court to mul-
tiply these writs indefinitely, so as to meet all possible circumstances
and social relations, there would have been no difficulty, and the
procedure could have been expanded so as to embrace every variety
of wrong and every species of remedial right which might subse-
quently arise in the course of the national development. But there
was absolutely no such possibility, and herein was the essential
vice of the system. The nature of these writs was fixed, and could
not be substantially changed. A writ had been settled, not only
for each of the different ‘‘forms of action,’’ but for the facts, cir-
cumstances, and events which could constitute the subject-matter
of the particular actions embraced within each one of these sev-
eral ¢‘forms of action.”” The precedents of all the writs which had

2] Spence’s Eq. Jur., p. 347,
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been thus established were kept in an office connected with the
chancery, called the Registra Brevium. Certain officers of the chan-
cery were charged with the duty of issuing the writs to plaintiffs,
and this they did by selecting and copying the one which agreed
with the facts of the applicant’s case. If no writ could be found
in. the collection which substantially corresponded with the facts
constituting the ground of complaint, then the plaintiff could have
no action. The chancery clerks could not draw up entirely new
writs, nor alter the existing ones in any substantial manner; it
is probable, however, that they assumed to make some slight changes,
so as to accommodate the recitals to the facts of special cases, but
this power could only be exercised within the narrowest limits.
There were, however, certain kinds of facts connected with every
cause of action, which might be varied. The statements in the
writs were somewhat general in their terms, some applying to land,
some to chattels, others to persons, debts, torts, and, of course,
the particulars of quantity, size, value, time, place, amount of dam-
age, and the like, were not material, and could be varied without
limit. One other fact of the utmost importance remains to be men-
tioned. Although the chancery clerks decided in the first place
upon the form and kind of writ in every case, and thus determined
the species of action to be brought, this decision did not in the
least protect or secure the plaintiff after he had commenced his
action. When the action came before the common-law courts, the
judges assumed and constantly exercised the power of determining
the sufficiency of the writ; and if they held that it was not the
proper one for the case, or that its recitals of facts or formulas
were imperfect or mistaken, no attention was given to the prior
decision of the chancery officials, the writ and action were dis-
missed, and the plaintiff thrown out of court.

§22. The ancient actions of the common law, prior to the stat-
utory legislation hereafter mentioned, as described by Bracton,
were of two general classes: 1. Those which concerned lands
and all estates or interests therein; and 2. Those which concerned
persons, chattels, contracts, and torts. The former class, the Real
Actions, included a considerable number of particular-actions, adapt-
ed to various estates and rights, some for determining the title,
others for the recovery of possession merely; and were all technical
and arbitrary in their modes of procedure. The action of ejectment
by which they were superseded was a growth of later times. The
second class, the Personal Actions, contained two actions ex con-
tractu, ““Debt’’ and ‘‘Covenant,’”’ and two ex delicto, ‘‘Trespass’’
and ‘“‘Detinue.’”” ‘‘Replevin,’”’ which was one of the most ancient
judicial proceedings known to the English law, was so restricted
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in its use to special circumstances and inferior courts that it was
not classified among the ordinary common-law forms of action.
The funections of these four personal actions are so well known that
no description of them is necessary.

§23. From this enumeration it is plain that the common law
furnished a very meager system of remedies, utterly insufficient
for the needs of a civilization advancing beyond the domination
of feudal ideas. The appliances for maintaining rights over land
were perhaps sufficient in number and in variety, but they were
excessively cumbrous, and the rights of suitors were liable to be
defeated by some failure in technical matters of form. The lack
of remedial instruments was chiefly felt in the class of personal
actions. No contract could be enforced unless it created a certain
debt, or unless it was embodied in a sealed writing. No means
was given for the legal redress of a wrong to person or property,
unless the tortious act was accompanied with violence, express or
implied. The injuries and breaches of contract which now form the
subject-matter of so much litigation were absolutely without any
legal remedy. It is true, the ancient records show a few instances
in which the action of trespass was extended to torts without vio-
lence, such as defamation, but these cases were exceptional and
zoverned by no legal rule. The chief defect, however, of the legal
procedure, which rendered it incomplete as a means of administer-
ing justice, and wholly insufficient for the needs of a people whose
social relations were constantly growing more complex, consisted
in its inability to adapt its actual reliefs to the varying rights and
duties of litigants. Whatever might be the form of action used,
the remedy conferred by its judgment was either a recovery of
the possession of land, a recovery of the possession of chattels, or
a recovery of money. Although these simple species of relief might
be suited to a primitive society, the necessity of other and more
specific forms, adapted to various circumstances and relations, was
felt as soon as the progress of the nation towards a higher civiliza-
tion had fairly begun. From the causes which I have thus brietly
described, the common-law courts were closed against a large and
steadily increasing class of rights and remedies, and a distinct
tribunal, with a broader and more equitable jurisdiction and mode
of procedure, became an absolute necessity, or else justice would
be denied. .

§24. 8tatute of Edward I. Concerning New Writs.—Parliament
at length interposed with a reformatory measure which was in-
tended to be radical, and which perhaps might have checked the
growing jurisdiction of chancery if the common-law judges had
treated the statute in the same liberal spirit with which it was
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enacted. As all writs for the commencement of actions were drawn
up by the clerks in chancery, the legislature attempted to remove
all the existing difficulties by enlarging the powers of these officials,
and conferring upon them a wide discretion in the invention of
new forms of writs, suitable to new conditions of fact, and provid-
ing for remedial rights hitherto without any means of enforcement.
In the reign of Edward I. the following statute was passed:'
‘““Whensoever from henceforth it shall fortune in chancery that in
one case a writ is found, and in a like case falling under like law
and requiring like remedy is found none, the clerks of the chan-
cery shall agree in making the writ, or the plaintiff may adjourn
it into the next Parliament, and let the cases be written in which
they cannot agree, and let them refer themselves to the next Parlia-
ment, and by consent of men learned in the law a writ shall be
made, lest it should happen after that the court should long time
fail to minister justice unto complainants.”’

§26. Limited Results of this Legislation.—The general intent
of this enactment is perfectly clear, and it should have been liber-
ally and largely construed in accordance with that intent. The
common-law judges, however, applied to it a strict and narrow
construction, a literal and verbal interpretation, wholly foreign to
its design and meaning. Although by its means the new common-
iaw forms of action known as ‘‘Case,”” ‘‘Trover,’’ and ‘‘ Assumpsit’’
were invented, which in later times have been the most potent
instruments for the development and improvement of the common
law itself,! yet so far as the legislature proposed to enlarge the
scope of the law by the introduction of equitable principles and
remedies, and thereby to stop the growth of the equitable jurisdiec-
tion of chancery, that purpose was wholly frustrated by the action
of the law judges in construing and enforecing the statute. The
main points in which this restrictive interpretation was made ef-
fective, so as to defeat the ultimate object of the statute, were the
following :—

§26. 1. The act permitted the framing of new writs in cases
““falling under like law and requiring like remedy’’ with the exist-
ing ones. Upon this permissive language the courts put a highly
restrictive meaning. As the common-law forms of action gave
only three different kinds of remedies, every remedy obtained
through the means of the new writs must be like one of these three
species. Thus at one blow all power was denied of awarding to

113 Edw. I, chap. T, § 24.
1T Rave elsewhere described the manner in which these new actions were inven-
ted,—one of the most interesting events in the history of the English law. See
Pomeroy’s Introduction to Municipal Law, §§ 200-204.
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snpitors any special equitable relief which did not fall within one
or the other of these three classes, and parties who required such
special forms of remedy were still compelled to seek them from
another tribunal. The same was true, irrespective of the particular
kinds of relief, of all cases which might arise, quite dissimilar in
their facts and circumstances from those to which the existing forms
of action applied; not falling under ‘‘like law,’’ they were held
to be without the scope of the statute, and the complainants could
obtain no redress from the common-law courts.

§ 27. 2. The statute on'y provided for new writs on behalf of
plaintiffs. As civilization progressed, and the relations of men
grew more intricate from increase of commerce, trade, and other
social activities, new defenses as well as new causes of action con-
stantly arose. Although these were not within the letter of the
act, they were fairly within its spirit. But the law courts adhered
to the letter, and ignored the spirit. If, theref
of defense dld not fall within the prescnbed fo

defenses, the party must seek yéli sgme manner from the
jurisdiction of the chancellor.?

ith respect to the matter which,
Rarliament, still the common-law

had always exémajsed over those issued by the clerks prior to the
statute. ot regard the action of the chancery officials
in sanctionind\a writ Xhich would give a new remedial right to
the plaintiff as at~ell_binding, and in fact rejected all the new
writs contrived in pursuance of the statute, which did not closely
conform to some one of the existing precedents. The chancery
clerks, being ecclesiastics and acquainted with the Roman law, seem
to have fashioned most of their new writs in imitation of the Roman
formulae; but all these innovations upon the established methods
the law courts refused to accept.

§29. This legislation, however, produced in the course of time
the most beneficial effects upon the development of the common
law itself, independently of the chancery jurisdiction. Upon the
basis of certain new writs contrived by the chancery clerks and
adopted by the law judges, three additional legal actions were in-

! This jurisdiction, to be effective, would generally be exercised by means of en-
joining the legal action brought against the party applying to the chancellor, and
in which his attempted defense had been rejected.
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vented, ‘‘Trespass on the Case,’”’ and its branches or offshoots,
“Trover,”” and ‘‘Assumpsit,”” which have been the most efficient
and useful of all the forms of legal actions in promoting the growth
of an enlightened national jurisprudence. Without the action of
‘‘Case’” applicable to an unlimited variety of wrongs, and afford-
ing an opportunity for enforcing the maxim, Ubi jus ibi remedium,
and the action of ‘‘Assumpsit,’”’ by which the multiform contracts
growing out of trade and commerce could be judicially enforced,
it is safe to say that the common law of England would have re-
mained stationary in the condition which it had reached at a time
not later than the reign of Edward IIL .These two actions resem-
bled the actiones bonae fidei of the Roman law, in admitting mo-
tives of natural right and justice for the decision of causes, instead
of purely technical and arbitrary rules of form. When at a still
later day the principles of equity began to react upon the law,
and the common-law judges freely applied these equitable doctrines
in adjudicating upon legal rights, it was chiefly through these ae-
tions of Case and Assumpsit that the work of reforming and re-
constructing the common law was accomplished. The acztions of
Trespass, Covenant, and Debt have remained, even to the present
day, technical in their modes and arbitrary in their rules; but
the actions of Case, Trover, and Assumpsit have been free from
formal restraints, flexible in their adaptability, capable of being
administered in conformity with equitable doctrines. Through
their means, many of the rules which were originally established
by the Chancellor have been incorporated into the law, and are
now mere legal commonplaces.!

§30. Commencement and Progress of the Chancery Jurisdiction.
—I have thus far described the causes existing in the early condi-
tion of the common law, and in the attitude of the law courts,
which rendered necessary a separate tribunal with an equitable
jurisdiction, and a procedure capable of being adapted to a variety
of circumstances, and of awarding a variety of special remedies.
I now proceed to state the origin of this tribunal, and the principal
events connected with the establishment of its jurisdiction.

§31. Original Powers of the King’s Council—Under the early
Norman kings, the Crown was aided by a Council of Barons and
high ecclesiastics, which consisted of two branches—the General
Council, which was occasionally called together, and was the his-
torical predecessor of the Parliament, and a Special Couneil, very
much smaller in number, which was in constant attendance upon
the King, and was the original of the present Privy Council. It was

! For an account of the origin and progress of these actions, see 1 Spence’s Eq.
Jur., pp. 237-254; Pomeroy’s Introduction to Municipal Law, §§ 200-204.
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composed of certain high officials, as the Chancellor, the Treasurer,
the Chief Justiciary, and other members named by the King. This
Special Council aided the Crown in the exercise of its prerogative,
which, as has been stated, embraced a judicial function over mat-
ters that did not or could not come within the jurisdiction of the
ordinary courts. The extent of this judicial prerogative of the
King was, from its nature and from the unsettled condition of the
country, very ill defined. It appears from an ancient writer that
in the time of Henry I. the Select Council generally took cognizance
of those causes which the ordinary judges were incapable of deter-
mining. From later records it appears that the council acted on
all applications to obtain redress for injuries and acts of oppres-
sion, wherever, from the heinousness of the offense, or the rank
and power of the offender, or any other cause, it was probable that
a fair trial in the ordinary courts would be impeded, and also wher-
ever, by force and violence, the regular administration of justice
was hindered. The council also seems to have had a jurisdiction
in cases of fraud, deceit, and dishonesty, which were beyond the
reach of common-law methods. It is evident, however, that this
extraordinary jurisdiction of the King and council was not always
exercised without opposition, especially when the matters in con
troversy fell within the authority of the common-law courts.

§ 32. Original Common-law Jurisdiction of the Chancellor—Side
by side with this extraordinary or prerogative judicial function
exercised by the King, or by the Select Council in his name and
sicad, there grew up a jurisdiction of the Chancellor. This is not
the place to detail the numerous special powers of that officer, for
we are only concerned with those which were judicial. It is certain
that the Chancellor possessed and exercised an important ordinary
—that is, common-law—jurisdiction, similar to that held by the com-
mon-law courts, and wholly independent of the extraordinary pre-
rogative jurisdiction -originally possessed by the King and council,
and afterwards delegated to the Chancellor himself. The proceed-
ings in causes arising before the Chancellor, under this, his ordi-
nary jurisdiction, were commenced by common-law process, and
not by bill or petition; he could not summon a jury, but issties of
fact in these proceedings were sent for trial before the King’s
Bench. When this ordinary common-law jurisdiction of the Chan-
cellor commenced is not known with certainty; it had risen in
the reign of Edward IIl. to be extensive and important, and it
had probably existed through several reigns.

§33. Jurisdiction of Grace Transferred to the Chancellor.—In
addition to this ordinary function as a common-law judge, the
Chancellor began at an early day to exercise the extraordinary
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jurisdiction—that of Grace—by delegation ecither from the King
or from the Select Council. The commencement of this practice
cannot be fixed with any precision. It is probable that the judicial
power of the Chancellor as a law judge, and his consequent famil-
iarity with the laws of the realm, and experience in adjudicating,
were the reasons why, when any case came before the King which
appealed to his judicial prerogative, and which for any cause could
not be properly examined by the council, such case was naturally
referred either by the Crown or by the council to the Chancellor
for his sole decision. Whatever may have been the motives, it is
certain that the Chancellor’s extraordinary equitable jurisdiction
commenced in this manner. At first it was a tentative proceeding,
governed by no rule, the reference being sometimes to the Chan-
cellor alone, sometimes to him in connection with another official,
and even occasionally to another official without the Chancellor.
In the reign of Edward I., such references of cases coming before
the King and council to the Chancellor, either alone or in connec-
tion with others, were very common, although the practice of
selecting him alone had not yet become fixed.

§ 34. The practice of delegating the cases which came before
the prerogative judicial function of the Crown and its council to
the Chancellor, for his sole decision, having once commenced, it
rapidly grew, until it became the common mode of dealing with
such controversies. The fact that the attention of the King and
of his high officials was constantly engaged in matters of state
administration rendered this method natural and even necessary.
In the reign of Edward III., the Court of Chancery was in full

‘operation as the ordinary tribunal for the decision of causes which

required an exercise of the prerogative jurisdiction, and the grant-
ing of special remedies which the common-law courts could not
or would not give. Edward III. established this jurisdiction, which
hitherto had been merely permissive, upon a legal and permanent
foundation. In the twenty-second year of his reign, by a general
writ, he ordered that all such matters as were of Grace should be
referred to and dispatched by the Chancellor, or by the Keeper of
the Privy Seal. The Court of Chancery, as a regular tribunal for
the administering of equitable relief and extraordinary remedies,
is usually spoken of as dating from this decree of King Edward
IIL.; but it is certain that the royal action was merely confirmatory
of a process which had gone on through many preceding years.

§ 35. The delegation made by this order of the King conferred
a general authority to give relief in all matters, of what nature
soever, requiring the exercise of the prerogative of Grace. This
authority differed wholly from that upon which the jurisdiction
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of the law courts was based. These latter tribunals acquired juris-
diction in each case which came before them by virtue of a delega-
tion from the Crown, contained in the particular writ on which the
case was founded, and a writ for that purpose could only be
issued in cases provided for by the positive rules of the common
law. This was one of the fundamental distinctions between the
jurisdiction of the English common-law courts, under their ancient
organization, and that of the English Court of Chancery.! The
principles upon which the Chancellor was to base his decision in
controversies coming within the extraordinary jurisdiction thus con-
ferred upon him were Honesty, Equity, and Conscience.! The
usual mode of instituting suits in chancery became, from this time,
that by bill or petition, without any writ issued on behalf of the
plaintiff.

§36. Development of the Equitable Jurisdiction.—Having thus
shown the historical origin of the chancery as a court distinct from
the common-law tribunals, I shall now describe the growth of the
equitable jurisdiction until it became settled upon the certain basis
of principles which has continued without substantial change to
the present time. In the earliest periods the jurisdiction was ill
defined, and was in some respects even much more extensive than
it afterwards became when the relations between the equity and
the common-law tribunals were finally adjusted. This was chiefly
due to the troublous times, the disturbed condition of the country,
while violence and oppression everywhere prevailed, and the ordi-
nary courts could give but little protection to the poor and the
weak; when the powerful landowners were constantly invading
the rights of their inferiors and overawing the local magistrates.
In the reign of Richard II. the Chancellor actually exercised some
criminal jurisdiction to repress violence, and restrain the lawless-
ness of the great against the poor and helpless. He also entertained
suits concerning land, for the recovery of possession or the estab-

! This distinction has never existed in the United States. The highest courts of
law and of equity, both state and national, derive their jurisdiction either from
the constitutions or from the statutes. There is no such thing as a delegation of
authority from the executive or the legislature to these courts; for the authority
of the courts and of the other branches of the government is directly derived from
the same source,—the¢ organic body politic composing the state or the nation.

* The following case illustrates the kind of matters brought before the King and
referred to the chancellor: Lady Audley, without joining her husband, sued her
fathér—in-law to obtain a specific performance of certain covenants in her favor
in the deed of settlement made on her marriage. Nothing could be more opposed
to common-law doctrines. This was in 35 Edward ITI, and it shows that two
most important heads of equity jurisprudence were then known,—the protection
of the wife’s separate interests, and specific performance of contracts. See Sir
F. Palgrave’s History of the Council, pp. 64, 67.

2
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lishment of title, and even actions of trespass, when there had been
dispossession with great violence.! A strong opposition naturally
arose to these alleged usurpations by the Chancellors; but they
persevered as long as was necessary, and were supported by the
King and council.

§ 37. There were other reasons, inhering in the nature of its
procedure and extent of its remedial functions, which operated to
extend the authority and increase the business of the chancery
court. It possessed and exercised the power, which belonged to no
common-law court, of ascertaining the facts in contested cases by
an examination of the parties under oath,—the ‘‘probing their con-
sciences,’’—a method which gave it an enormous advantage in the
discovery of truth, and which has only within our own times been
extended to all other tribunals. Again, the Chancellor was able
to grant the remedy of prevention, which was wholly beyond the
capacity of the law courts; and he seems to have used this kind
of relief with great freedom, unrestrained by the rules which have
since been settled with respect to the injunction. As the business
of the court increased and became regular and constant, the prac-
tice was established in the reign of Richard II. of addressing the
suitor’s bills or petitions directly to the Chancellor, and not to
the King or his council. During the same reign a statute was
passed by Parliament for the purpose of regulating the business
of the court and restraining its action, which enacted that when
persons were compelled to appear before the council or the chan-
cery on suggestions found to be untrue, the Chancellor should have
power to award damages against the complainant, in his discre-
tion.! This statute was a solemn recognition by Parliament of the
court as a distinet and permanent tribunal, having a separate juris-
diction and its own modes of procedure and of granting relief;
and the enactment was an important event in the legal history of
the chancery.

§38. In the reign of Richard II., Uses first came distinctly into
notice and were brought under judicial cognizance. This species
of interest in land was utterly unknown to the common law, and
foreign to the feudal notions; it was therefore ignored by the law
courts, and fell under the exclusive control of chancery. As uses
were derived, with much modification, from the Roman law, the

! The instances of the kind mentioned in the text are probably all referable to
the notion, which seems to have been entertained by the early chancellors,
that one important head of their jurisdiction, founded upon the principle of
conscience, was the protection of the poor, weak, helpless, and oppressed against
the rich and powerful. This early notion has left some traces in the subsequent
equity jurisprudence.

117 Rich. II., chap. 6.
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doctrines of that jurisprudence were naturally resorted to in decid-,
ing controversies respecting them, and in settling the fules for
their government. The action of the law judges in /banishing the
Roman law from their courts, which has already ben described,
also operated very powerfully to throw the consideration of these
matters into the chancery, and greatly augmented and strength-
ened its authority. No one subject has contributed so much to
enlarge and perfect the jurisdiction of the Court of Chancery as
the uses thus surrendered to its exclusive cognizance. The princi-
ples which underlie them and the trusts which succeeded them
have been extended to all departments of equity, and haye been
more efficient than any other cause in building up an harmonious
system of equitable jurisprudence in conformity with right and
justice. These flexible principles have been applied to almost every
relation of life affecting property rights, and have been molded
so as to meet the exigencies of the infinite variety of eircumstances
which arise from modern civilization. They have even reacted
upon the common law, and have been recognized by the law judges
in their settlement of the rules which govern the rights and obli-
gations growing out of contract.

§39. In the reigns of Henry IV. and Henry V., the Commons,
from time to time, complained that the Court of Chancery was
usurping powers and invading the domain 8f the common-law
judges. It is a very remarkable fact, however, that this opposi-
tion never went to the extent of denouncing the equity jurisdic-
tion as wholly unnecessary; it was always conceded that the law
courts could furnish no adequate remedy for certain classes of
wrongs, and that a separate tribunal was therefore necessary. As
the result of these complaints, statutes were passed which forbade
the Chancellor from interfering in a few specified instances of
legal cognizance, but did not abridge his general jurisdietion. In
the reign of Edward IV. the Court of Chancery was in full opera-
tion; the mode of procedure by bill filed by the somplainant, and
a subpoena issued thereon to the defendant, was settled; and the
prineciples of its equitable jurisdiction were ascertained and estab-
lished upon the basis and with the limitations which have eontinued
to the present time. No more opposition was made to the court
by the Commons, although the law judges from time to time, until
as late as the reign of James I., still denied the power of the
Chancellor to interfere with matters pending before their own
courts, and especially disputed his authority to restrain the pro-
ceedings in an action at law, by means of his injunction. This
controversy between the law and the equity courts, with respect

1 Bee ante, § 20.
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to the line which separates their jurisdictions, has in fact never
been completely settled; and perhaps it must necessarily continue
until the two jurisdictions are blended into one, or at least are
administered by the same judges in the same proceeding.!

§40. Abolition of the Court in England and in Many American
8tates.—The court of equity, having existed as a separate tribunal
for so many centuries, has at length disappeared in Great Britain
and in most of the American states, and the reforming tendency
of the present age is strongly towards an obliteration of the lines
which have hitherto divided the two jurisdictions. By the recent
legislation of England and of many of the states in this country,
the separate tribunals of law and of equity have been abolished;
the two jurisdictions have been so far combined that both are
administered by the same court and judge; legal and equitable
rights are enforced and legal and equitable remedies are granted
in one and the same action; and the distinctions which hitherto
existed between the two modes of procedure are as far as possible
abrogated, one kind of action being established for all judicial
controversies.!

! Wherever the distinctions between suits in equity and actions at law have
been abolished, and equitable and legal rights may be enforced, and equitable and
legal remedies may be obtained, in the same proceeding, we might suppose this
contest would necessarily have disappeared, and it necessarily would have dis-
appeared if the courts had carried out the plain intent of the legislation; un-
fortunately, however, in some of the states where this legislation has been adop-
ted, the distinction between the legal and equitable jurisdictions is kept up as
sharply as though there were the separate tribunals, and the different systems
of procedure.

' The English Judicature Act of 1873, already quoted, after uniting all the
higher tribunals into one Supreme Court of Judicature, enacts that “in every
civil cause or matter, law and equity shall be concurrently administered” by this
court according to certain general rules; and that generally in all matters
not particularly mentioned in other provisions of the act, in which there is any
conflict or variance between the rules of equity and the rules of the common law,
with reference to the same matter, the rules of equity shall prevail: 36 & 37
Vict., chap. 64, §§ 24,25. This great reform, which was inaugurated by New York
in 1848, has been adopted by the states of Ohio, Kentucky, Indiana, Wisconsin,
Iowa, Minnesota, Missouri, Kansas, Nebraska, Nevada, California, Oregon, North
Carolina, South Carolina, Arkansas, Connecticut, Colorade, Washington, Mon-
tana, Idaho, Wyoming, Utah, North Dakota, South Dakota, Oklahoma, and by
the territories of Arizona and New Mexico. The form of legislation which has
generally been adopted is substantially the following: “The distinction between
actions of law and suits in equity, and the forms of all such actions and suits
heretofore existing, are abolished; and there shall be in this state hereafter
but one form of action for the enforcement or protection of private rights and
the redress of private wrongs, which shall be denominated a civil action.” In
two or three of the states a slight external distinction between legal and equitable
acfions is still preserved.
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§41. Equity Jurisdiction in Other American States.—In the na-
tional courts of the United States, and in most of the states which
have not adopted the reformed procedure, the two departments
of law and equity are still maintained distinet in their rules, in
their procedure, and in their remedies; but the jurisdiction to ad-
minister both systems is possessed and exercised by the same tri-
bunal, which in one case acts as a court of law, and in the other
as a court of equity. The organization of the judiciary differs widely
in the states of this class, and no attempt need be made to deseribe
it. The procedure at law is based, although in most instances with
extensive modifications, upon the old common-law method, and re-
tains in whole or in part the ancient forms of action. The equity
procedure is the same in its essential principles with that which
long prevailed in the English Court of Chancery, but is much sim-
plified in its details and rules.!

§42. In a very few of the states the policy of separation is still
maintained. Law and equity are not only distinct departments,
but they are administered by different tribunals, substantially ac-
cording to the system, both in respect to jurisdiction and procedure,
which existed in England prior to the recent legislation. There
is a court of general original jurisdiction at law, and another court
of equity, consisting of one or more chancellors, and the two are
entirely distinet in the persons of the judges, and in the judicial
functions which they possess. Even in these states, however, there
is generally but one appellate tribunal of last resort, which reviews
on error the judgments of the law courts, and on appeal the decrees
of the Chancellor.!

' This mode of judicial organization and of maintaining the two jurisdictions
with one tribunal has been adopted by the United States for the national ju-
diciary, including that of the District of Columbia, and by the following States:
Florida, Georgia, Illinois, Maine, Maryland, Massachusettes, Michigan, New
Hampshire, Pennsylvania, Rhode Island, Texas, Vermont, Virginia, West Virginia.

3 This system exists in Alabama, Delaware, Mississippi, New Jersey, Ten-
nessee.
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SECTION IL
THE NATURE OF EQUITY.
ANALYSIS,

§ 43. Importance of a correct notion of equity.
§§ 44,45. Various meanings given to the word.
§§ 46, 47. True meaning as a department of our jurisprudence.
§8 48-54. Theories of the early chancellors concerning equity as both supply—
ing and correcting the common law.
§§ 55-58. Sources from which the early chancellors took their doctrines; their
notions of ‘“conscience” as a ground of their authority.
§§ 59-61. Equity finally established upon a basis of settled principles.
§ 62. How the equitable jurisdiction is determined at the present day.
§8 63-67. Recapitulation: Nature of equity stated in four propositions.

§43. Importance of a Correct Notion of Equity.—
This inquiry is not purely theoretical; it is, on the contrary, in
the highest degree practical. . . . Since the combination
of legal and equitable remedies in one judicial proceeding
which has been effected in many of the states, the notion seems
to have been revived, somewhat vague and undefined perhaps, but
still widely diffused among the legal profession, that equity is noth-
ing more or less than the power possessed by judges—and even the
duty resting upon them—to decide every case according to a high
standard of morality and abstract right; that is, the power and
duty of the judge to do justice to the individual parties in each
case. This conception of equity was known to the Roman jurists,
and was described by the phrase, Arbitrium boni viri, which may
be freely translated as the decision upon the facts and circumstances
of a case which would be made by a man of intelligence and of
high moral principle; and it was undoubtedly the theory in respect
to their own functions, commonly adopted and acted upon by the
ecclesiastical chancellors during the earliest periods of the English
Court of Chancery. It needs no argument to show that if this
notion should become universally accepted as the true definition
of equity, every decision would be a virtual arbitration, and all
certainty in legal rules and security of legal rights would be lost.

§44. Various Meanings Given to the Word.— . . . The original
or root idea of the word, as first used by the Roman jurists, univer-
sality, and thence impartiality, has already been explained. From
this fundamental notion, equity has come to be employed with
various special significations. It has been applied in the inter-
pretation of statutes, when a legislative enactment is said to be
interpreted equitably; or, as the expression often is, according to
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the equity of the statute. This takes place when the provisions of
a statute, being perfectly clear, do not in terms embrace a case
which, in the opinion of the judge, would have been embraced if
the legislator had carried out his general design. . . .

§ 45. Another signification sometimes given to equity is that of
judicial impartiality; the administration of the law according to
its true spirit and import, uninfluenced by any extrinsic motives
or circumstances; the application of the law to particular cases,
in conformity with the special intention or the general design of
the legislator. A third meaning makes equity synonymous with
natural law as that term is used by modern writers, or morality;
so that it practically becomes the moral standard to which all law
should conform. It is in this sense that the epithet ‘‘equitable’’
is constantly used, even at the present day, by judges and text-
writers, in order to describe certain doctrines and rules which, it
is supposed, will tend to promote justice and right in the relations
of mankind, or between the litigant parties in a particular case.
The only other signification which I shall mention does not greatly
differ from the one last given. In that use of the term, equity is
the unchangeable system of moral principles to which the law does
or should conform; but in this use it rather deseribes the power
belonging to the judge—a power which must, of course, be exer-
cised according to his own standard of right—to decide the cases
before him in accordance with those principles of morality, and
so as to promote justice between suitors, even though in thus de-
ciding some rule of positive law should be violated or at least dis-
regarded. This conception of equity regards it, not as a system
of juridical principles and rules based upon morality, right, and
justice, but rather as a special function or authority of the courts
to dispense with fixed legal rules, to limit their generality, or to
suplement their defects in particular cases, not in obedience to
any higher and more comprehensive doctrines of the same positive
national jurisprudence, but in obedience to the dictates of natural
right, or morality, or censcience.

§46. True Meaning as & Department of our Jurisprudence.—
. . . We are met at the very outset by numerous definitions
and deseriptions taken from old writers and judges of great ability
and high authority, many of which are entirely incorrect and mis-

' This theory was known to the Roman judicial writers; it was the notion con-
stantly maintained by Cicero, who says: ‘Aequitas est laximentum juris,” and
traces of it are found throughout the Digest. It was universally adopted by the
clerical chancellors in tfie earliest stages of the chancery jurisdiction; and the
English equity commenced, and for a considerable period continued its growth

as a direct result of this conception: See 2 Austin on Jurisprudence, pp. 272-
280,
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leading, so far at least as they apply to the system which now

exists, and has existed for several generations. These definitions

attribute to equity an unbounded discretion, and a power over the

law unrestrained by any rule but the conscience of the Chancellor,

wholly incompatible with any certainty or security of private right.
1

§47. It is very certain that no court of chancery jurisdiction
would at the present day consciously and intentionally attempt to
correct the rigor of the law or to supply its defects, by deciding
contrary to its settled rules, in any manner, to any extent, or under
any circumstances beyond the already settled principles of equity
jurisprudence.! Those principles and doctrines may unquestionably
be extended to new facts and circumstances as they arise, which
are analogous to facts and circumstances that have already been
the subject-matter of judicial decision, but this process of growth
is also carried on in exactly the same manner and to the same ex-
tent by the courts of law. Nor would a chancellor at the present
day assume to decide the facts of a controversy according to his
own standard of right and justice, independently of fixed rules,—he
would not attempt to exercise the arbitrium boni viri; on the con-
trary, he is governed in his judicial functions by doctrines and
rules embodied in precedents, and does not in this respect possess
any greater liberty than the law judges.

§48. Theories of the Early Chancellors Concerning Equity.—It
is nevertheless true that there was much in the proceedings of the
early clerical and some of the lay chancellors which furnished a
ground for the theories given in the foregoing note. In the com-
mencement of the jurisdiction, and down to a time when the
principles of equity as they now exist had become established, every
decision made by chancery, every equitable doctrine which it de-
clared, every equitable rule which it announced, was of necessity
an innovation to a greater or less extent upon the then existing
common law, sometimes supplying defects both with respect to
primary rights and to remedies which the law did not recognize,
and sometimes invading, disregarding, and overruling the law by
enforeing rights or conferring remedies with respect to which the

1 Quoting Doctor and Student Dial. 1, chap. 16; Grounds and Rudiments pp.
5, 6; K¥inch’s Law, p. 20; Eunomus, Dial. 3, § 60; Kame’s Eq., Introd., pp.
12, 16; Fonblanque on Equity, b. 1, chap. 1, § 3. The same large view of equity
has sometimes been taken by the earlier judges, but not to any considerable ex—
tent since the Reformation. The following example will suffice: Dudley v.
Dudley, Prec. Ch. 241, 244, Sir John Trevor, M. R.

! The text is quoted in Harper v. Clayton, 84 Md. 356, 35 Atl. 1083, 35 L. R. A.
211, 57 Am. St. Rep. 407; Henderson v. Hall, 134 Ala. 455, 32 South. 840; and
cited in Sell v. West, 1256 Mo. 621, 46 Am. St. Rep. 508, 28 8. W. 969.
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law was not silent, but which it actually denied and refused. The
very growth of equity, as long as it was in its formative period,
was from its essential nature an antagonism to the common law,
either by way of adding doctrines and rules which the law simply
did not contain, or by way of creating doctrines and rules con-
tradictory to those which the law had settled and would have ap-
plied to the same facts and circumstances. It would be a down-
right absurdity, a flat contradiction to the plainest teachings of
history, to deny that the process of building up the system of equity
involved and required on the part of the chancellors an evasion,
disregard, and even violation of many established rules of the
common law; in no other way could the system of equity jurispru-
dence have been commenced and continued so as to arrive at its
present proportions.!

§49. Nor can it be denied that the early clerical and even lay
chancellors, in their first processes of innovating upon the law, and
laying the foundations of equity, were constantly appealing to and
governed by the eternal principles of absolute right, of a lofty
Christian morality; that in these principles they sought and found
the materials for their decisions; that they were ever guided in
their work by Conscience, not by what has since been aptly termed
the civil or judicial conscience of the court, but by their own indi-
vidual consciences, by their moral sense apprehending what is
right and wrong, by their own conceptions of bona fides. The
very ground of the delegated authority required them to do so,
and the function which they possessed and exercised was literally
the arbitrium boni viri. In this manner the first precedents were
made, and undoubtedly for a considerable space of time the de-
cisions in chancery varied and fluctuated according to the personal
capacity and high sense of right and justice possessed by individual
chancellors. In the lapse of time, however, the precedents had
multiplied, and from the universal conservative tendency of courts
to be controlled by what has been already decided, a system of
doctrines had developed and assumed a comprehensive shape; and
finally, when it had attained a reasonable completeness with respect
to fundamental principles and general rules, this accumulation be-
came the storehouse whence the chancellors obtained the material
for their decisions, and both guided and restrained their judicial
action. When this time arrived, all assumption that the Chancellor
was to be governed by his own standard and conception of nat-
ural justice disappeared from the court of equity, and individual

* The text is qucted in Roberson v. Rochester Folding Box Co., 171 N. Y. 538,
546, 64 N. K. 442, 89 Am. S5t. Rep. 828, 59 L. R. A. 478, 1 Scott 178, by Parker,
C..I.
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conscience was no longer the motive power in that tribunal. The
accuracy of this general account will appear from a brief review
of what the early chancellors actually did during the formative
period of their jurisdiction, and of the principles which they
adopted in the prosecution of their reformatory work.

§50. In the original delegation of general authority by the
Crown to the Chancellor, over matters falling under the King’s
judicial prerogative of grace, such authority was to be exercised
according to Conscience, Equity, Good Faith, and Honesty. It was
undoubtedly a maxim, even in the earliest times, that the equitable
jurisdiction of chancery only extended to such matters as were
not remediable by the common law. At the same time great latitude
was used in determining what matters were not thus remediable.
The chancellors therefore exercised a jurisdiction which was sup-
plementary to that of the law courts, and to this there was never
any real opposition. At the same time they exercised a jurisdiction
which was corrective of the law, and this was undoubtedly the most
important part of their functions. It is absolutely certain from all
the existing records, and from the result itself of their work, that
they did not refrain from deciding any particular case, according
to their views of equity and good conscience, merely because the
doctrine which they followed or established in making the decision
was inconsistent with the rule of law applicable to the same facts,
nor because the law had deliberately and intentionally refused to
acknowledge the existence of a primary right, or to give a remedy
under those facts and circumstances.!

§ 53. While the early chancellors did much, they stopped very
far short of consummating the work of reform by extending it to
the entire body of the common law. They left untouched, in full
force and operation, a great number of legal rules which were
certainly as harsh, unjust, and unconscientious as any of those
which they did attack; and their successors upon the chancery

1The author here gives, as instances of remedies granted by the early chan-
cellors, where any remedy was refused by positive rules of the common law:
the doctrine that one executor or joint tenant might sue his co-executor or co—
tenant in the Court of Chancery in respect to their joint interests, although
forbidden to do so by the law; relief on lost bonds, where profert was impossible
(see post, §8 831, 832) ; defense of payment, where the debtor upon a sealed in-
strument had neglected to take a release or surrender of the instrument (see
post, § 383) ; relief from forfeitures (see post, §§ 449-458) ; injunction against
enforcement of judgments recovered at law (see post, §§ 1360-1365).

As instances of relief more efficient than the legal remedies granted under
the same circumstances: specific performance of contracts; the whole doctrine
concerning uses and trusts, and the separate estate of married women. See
post, chapters on these subjects.
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bench have never assumed to complete what they left unfinished.
That task has since been accomplished, if at all, either by the leg-
islature, or by the common-law courts themselves. Among these
legal rules with which equity did not interfere, the following may
be mentioned as illustrations: The doctrine by which the lands
of a debtor were generally exempted from all liability for his
simple contract debts;! the entire doctrine of collateral warranty,
which was confessedly most unjust and harsh in its operation, and
resting wholly upon that kind of verbal reasoning which really
had no meaning;? and in fact, most of the particular rules concern-
ing real estate, which had been logically derived by the courts of
law from the feudal institutions and customs. There might, per-
haps, have been a sufficient reason for leaving this latter mass of
rules, as such, untouched. The introduction of uses, and after-
wards of trusts, and the invention of the married woman’s sepa-
rate estate, withdrew the greater part of the land, so far as its
actual enjoyment and control were concerned, from the operation
of the common-law dogmas, and placed it under the domain of
equity; and as the Court of Chancery had an exclusive jurisdiction
over these new species of estates, and treated them as the true
ownerships, and in dealing with them disregarded the most ob-
jectionable of the feudal incidents, the chancellors probably thought
that these rules of the common law had been practically abrogated,
or at least evaded en masse, and that there was therefore no neces-
sity for any further attack upon them in detail.

§ 54. Sir William Blackstone, citing these and some other in-
stances in which the Court of Chancery refrained from interfering
with legal doctrines, and using them as the basis of his argument,
goes to the extent of denying that equity has or ever has had any
power to correct the common law or to abate its rigor! This is
one example among many of Blackstone’s utter inability to com-
prehend the real spirit and workings of the English law. That
equity did to a large extent interfere with and prevent the prac-
tical operation of legal rules, and did thus furnish to suitors a cor-
rective of the harshness and injustice of the common law, history
and the very existing system incontestably show; and that the
chancellors, from motives of policy or otherwise, refrained from

3 Black. Com., p. 430.

?Lord Cowper said of this doctrine, in Earl of Bath v. Sherwin, 10 Mod. 4:
“A collateral warranty was certainly one of the harshest and most cruel parts
of the common law, because there was no such pretended recompense (as in
the case of a lineal warranty); yet I do not find that the court (of chancery)
ever gave satisfaction.”

'3 Black. Com., p. 430,
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exercising their reformatory funection in certain instances, is not,
in the face of the historical facts, any argument against the ex-
istence of the power. And even in the present condition of equity
as an established department of the national jurisprudence, when-
ever a court determines the rights of parties by enforcing an equi-
table doctrine which differs from and perhaps conflicts with the
legal rule applicable to the same facts, such court does still, in
very truth, exercise a corrective function, and wield an authority
by which it relieves the rigor and often the injustice of the common
law. It is undoubtedly true that a court of equity no longer in-
augurates new attacks upon legal doctrines, and confines itself to
the application of principles already settled; but it is none the less
true that a large part of the equity which is daily administered
consists in doctrines which modify and contradict as well as sup-
plement the rules of the law.?

§66. Sources From Which the Early Chancellors Took Their
Doctrines.— . .. They were directed in their original delegation
of authority, and they assumed, in compliance with the direction,
to proceed according to Equity and Conscience. . . .

§ 57. The question is naturally suggested, whether this ‘“con-
science’’ was interpreted as the personal conscience of the indi-
vidual chancellor, or whether it was a kind of judicial conscience,
limited by and acting according to definite rules, and constituting
a fixed and common standard of right recognized and followed by
all the equity judges. Beyond a doubt, during the infancy of the
jurisdiction, the former of these conceptions was the prevailing
one, and each Chancellor was governed in his judicial work by his
own notions of right, good faith, and obligation, by his own inter-
pretation of the Divine code of morality. Even during the reigns
of Henry VIII. and of Elizabeth, some of the chancellors seem to
have taken a view of their authority which freed them from the
restraints of precedent and even of principle, and enabled them to
decide according to their private standard of right. It was this
mistaken theory, so satisfying to an ambitious and self-reliant judge,
but so dangerous to the equable and certain administration of jus-
tice, which provoked the sarcastic eriticism of Selden so often
quoted, and so often applied, in complete ignorance either of the
subject or the occasion, to the equity jurisdiction in general.!

? See dictum of Sir George Jessel, M. R., in Johnson v. Crook, L. R. 12 Ch.
Div. 639, 649.

1 Table Talk, tit. Equity: “Equity is a roguish thing. For law we have a
measure, and know what we trust to. Equity is according to the conscience of
him that is Chancellor; and as that is larger or narrower, so is equity. 'T is
all one as if they should make his foot the standard for the measure we call a
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After the period of infancy was passed, and an orderly system of
equitable principles, doctrines, and rules began to be developed
out of the increasing mass of precedents, this theory of a personal
conscience was abandoned; and the ‘‘conscience’’ which is an ele-
ment of the equitable jurisdiction came to be regarded, and has
so continued to the present day, as a metaphorical term, designat-
ing the common standard of civil right and expediency combined,
based upon general principles and limited by established doctrines,
to which the court appeals, and by which it tests the conduct and
rights of suitors,—a juridical and not a personal conscience.? This
theory was at length announced by Lord Nottingham as the one
which regulated the equity jurisdiction: ‘‘With such a conscience
as is only naturalis and interna, this court has nothing to do; the
conscience by which I am to proceed is merely civilis and politica,
and tied to certain measures.’”

§ 58. After ‘‘conscience’’ became thus defined as a common ectvil
standard, it was practically the same as ‘‘equity;’’ the distinctions
between them had disappeared, and both terms were and have since
been used interchangeably. From the time of Henry VI, prece-
dents of decisions made in the Court of Chancery were recorded
in the Year-Books, and special collections of them were made in
the reigns of Elizabeth, James I., and Charles I. By the time of
Charles I. the number of precedents had so accumulated, either in
published or in private collections, or handed down traditionally,
that they substantially contained the entire principles of equity,
and the chancellors yielded almost wholly to their guidance. In
fact, they sometimes fell into the mistake of refusing relief in a
case plainly within the scope of established principles, because there
was no precedent which exactly squared with the facts in contro-
versy.

§59. Equity Finally Established Upon a Basis of Settled Princi-
ples.—The result of this review is very clear, and enables us to de-
fine with accuracy the general character of the English and Amer-
iean equity. After its growth had proceeded so far that its im-
portant principles were all developed, equity became a system of
positive jurisprudence, peculiar indeed, and differing from the com-
mon law, but founded upon and contained in the mass of cases

Chancellor’s foot. What an uncertain measure would this be! One Chancellor
has & long foot, another a short foot, a third an indifferent foot. ’T is the same
thing in the Chancellor’s conscience.” Mr. Spence very truly remarks: “Selden,
befter than any man living, perhaps, knew what equity really was.”

*The text is quoted in Roberson v. Rochester Folding Box Co., 171 N. Y. 538,
546, 64 N. K. 442, 89 Am. St. Rep. 828, 832, 59 L. R. A. 478, 1 Scott 178, by
Parker, C. J.

*Cook v. Fountain, 3 Swanst. 585, 600 (1676).
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already decided. The Chancellor was no longer influenced by his
own conscience, or governed by his own interpretation of the Di-
vine morality. He sought for the doctrines of equity as they had
already been promulgated, and applied them to each case which
came before him. No doubt (and this is a point of the highest
importance) the system was, and is, much more elastic and capable
of expansion and extension to new cases than the common law.
Its very central principles, its foundation upon the eternal verities
of right and justice, its resting upon the truths of morality rather
than upon arbitrary customs and rigid dogmas, necessarily gave it
this character of flexibility, and permitted its doctrines to be en-
larged so as to embrace new cases as they constantly arose. It
has, therefore, as an essential part of its nature, a capacity of or-

. derly and regular growth—a growth not arbitrary, according to

the will of individual judges, but in the direction of its already
settled principles. It is ever reaching out and expanding its doec-
trines so as to cover new facts and relations, but still without any
break or change in the principles or doctrines themselves. It is
certainly, therefore, a mistaken theory which is maintained by
many writers like Blackstone, and even by those of a later day and
higher authority, and which represents the English and American
equity as entirely an artificial system, embodied wholly in unyield-
ing precedents, and incapable of further development. It is true
that there can be no more capricious enlargement according to the
will of individual chancellors; but the principles of right, justice,
and morality, which were originally adopted, and have ever since
remained, as the central forces of equity, gave it a necessary and
continuous power of orderly expansion, which cannot be lost until
these truths themselves are forgotten, and banished from the courts
of chancery.!

§ 60. The general language of some writers, and particularly

1The doctrine of the text was clearly stated by Lord Redesdale, in Bond v.
Hopkins, 1 Schoales & L. 413, 429: “There are certain principles on which
courts of equity act, which are very well settled. The cases which occur are var—
ious, but they are decided on fixed principles. Courts of equity have in this
respect no more discretionary power than courts of common law. They decide
new cases as they arise, by the principles on which former cases have been de-
cided, and may thus illustrate or enlarge the operation of these principles, but
the principles are as fixed and certain as the principles on which the courts of
common law proceed.” In Gee v. Pritchard, 2 Swanst. 402, 414, 1 Keener 59, 1
Neott 149, Lord Eldon states the same theory: “The doctrines of this court ought
to be as well settled and made as uniform almost as those of the common law.
laying dotwn fixed principles, but taking care that they are to be applied accord—
ing to the circumstances of each particular case.” The old case of Fry v. Porter,
1 Mod. 300, 307 (22 Car. 11.), 1 Scott 145, exhibits the strange notions con-
cerning equity then held by the common-law judges.
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of Blackstone, presents an erroneous theory as to the office of prece-
" dents in equity, and if followed, would check and abridge the bene-
ficent operation of its jurisdiction. The true function of precedents
is that of illustrating principles; they are examples of the manner,
and extent to which principles have been applied; they are
the landmarks by which the court determines the course and direec-|
tion in which principles have been carried. But with all this guid-’
ing, limiting, and restraining efficacy of prior decisions, the Chan-
cellor always has had, and always must have, a certain power and

freedom of action, not possessed by the courts of law, of adapting
the doctrines which he administers. He can extend those doctrines
to new relations, and shape his remedies to new circumstances, if
the relations and circumstances come within the principles of equity,
where a court of law in analogous cases would be powerless to give
any relief. In faet, there is no limit to the various forms and kinds
of specific remedy which he may grant, adapted to novel conditions
of right and obligation, which are constantly arising from the move-
ments of society. While it must be admitted that the broad and
fruitful principles of equity have been established, and can not be

changed by any judicial action, still it should never be forgotten

that these principles, based as they are upon a Divine morality, pos-

sess an inherent vitality and a capacity of expansion, so as ever to

meet the wants of a progressive civilization. Lord Hardwicke, who

was, I think, the greatest of the English chancery judges, and who,

far more than Lord Eldon, was penetrated by the genius of equity,

indicated the true theory in a letter to Lord Kames: ‘‘Some general

rules there ought to be, for otherwise the great inconvenience of jus

vagum et incertum will follow. And yet the Praetor [Chancellor]

must not be so absolutely and invariably bound by them as the

jndges are by the rules of the common law. For if he were so bound,

the consequence would follow that he must sometimes pronounce

decrees which would be materially unjust, since no rule can be

equally just in the application to a whole class of cases that are far
from being the same in every circumstance.’™

'Parke’s History of Chancery, pp. 501, 508. Judge Story severely criticises
this language, pronounces it very loosely said, and virtually repudiates it. But
with all deference to Judge Story, these few sentences, although undoubtedly not
written in a scientific form, contain the central truth of the system, the truth
which must always be recognized and acted upon in the administration of equi-
ty. Lord Hardwicke does not deny the existence nor the necessity of general prin-
ciples, — no other Chancellor was ever more governed in his judicial work by
principles, — but he would guard against the theory which locks these princi-
ples up in the already éxisting precedents, and limits their free application to
frets, circumstances, and relations similar to those which had been the subject-
mafter of former adjudications. In other words, Lord Hardwicke in this short
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§ 62. How the Equitable Jurisdiction is Determined at the Pres-
ent Day.—Although the jurisdiction of chancery was originally
based in great measure upon the omissions of the common law, the
injustice of many of its rules, and its inability, from its modes of

passage states the same view which I had given in the text. Although equity is
and long has been in every semse of the word a system, and although it is im-
possible that any new genmeral principles should be added to it, yet the truth
stands, and always must stand, that the final object of equity is to do right and
justice.

In the case of Manning v. Manning, 1 Johns. Ch. 530, 1 Scott 147, Chancellor
Kent explained his own position as an American chancellor, and his conception of
equity as a whole: “I take this occasion to observe that 1 consider myself bound
by these principles, which were known and established as law in the courts of
equity in England at the time of the institution of this court, and I shall certain—
ly not presume to strike into any new path with visionary schemes of innovation
and improvement; Via antiqua via est tuta. . . . This court ought to be as
much bound as a court of law by a course of decisions applicable to the case,
and establishing a rule. As early as the time of Lord Keeper Bridgman, it was
held that precedents were of authority (1 Mod. 307. See the citation ante, in
the note under § 59). The system of equity principles which has grown up and
become matured in England, and chiefly since Lord Nottingham was appointed
to the custody of the great seal, is a scientific system, being the result of the
reason and the labors of learned men for a succession of ages. It contains the
most enlarged and liberal views of justice, with a mixture of positive and tech—
nical rules founded in public policy, and indispensable in every municipal code.
It is the duty of this court to apply the principles of this system to individual
cases as they may arise, and by this means endeavor to transplant and incorporate
all that is applicable in that system into the body of our own judicial annals,
by a series of decisions at home.” The propositions here quoted are undoubtedly
true, and yet the feeling can not be avoided that they do not represent the entire
truth. The character of Chancellor Kent’s mind was eminently conservative;
and this conservative tendency has led him to suppress, or at least to refrain
from ezpressing, the element of vitality and expansion which inheres in the
system, and the power of the court in its fulness to enlarge the equitable prin—
ciples, to extend them over new facts and relations, and to render them fruit-
ful in the constant production of new rules.

Contrast with Chancellor Kent’s remarks the well known dictum of Jessel,
M. R,, in In re Hallett’s Estale, 13 Ch. Div. 696, 710: “I intentionally say mod-
ern rules, because it must not be forgotten that the rules of Courts of Equity are
not, like the rules of the Common Law, supposed to have been established from
time immemorial. It is perfectly well known that they have been established
from time to time—altered, improved, and refined from time to time. In many
cases we know the names of the Chancellors who invented them., No doubt
they were invented for the purpose of securing the better administration uf
justice, but still they were invented. Take such things as these; the separate
use of a married woman, the restraint on alienation, the modern rule against
perpetuities, and the rules of equitable waste. We can name the Chancellors
who first invented them, and state the date when they were first introducad into
Equity jurisprudence; and, therefore, in cases of this kind, the older precedents
in Equity are of very little value. The doctrines are progressive, refined, and
improved; and if we want to know what the rules of Equity are we must look,
of course, rather to the more modern than the more ancient cases.”
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procedure, to grant the variety of remedies adequate to the wants
of society and the demands of justice, yet since the equitable system
has become fully established, and its principles settled, this origin
of the jurisdiction is no longer regarded as furnishing the real eri-
terion. The whole question by which the extent of the equity juris-
diction is practically determined is no longer, whether the case is
omitted by the law, or the legal rule is unjust, or even the legal
remedy is inadequate,—although the latter inquiry is still some-
times made and treated as though it were controlling,—the question
is, rather, whether the circumstances and relations presented by
the particular case are fairly embraced within any of the settled
principles and heads of jurisdiction which are generally acknowl-
edged as constituting the department of equity.! Two results there-
fore follow: First, a court of equity will not, unless perhaps in
some very exceptional case, assume jurisdiction over a controversy
the facts of which do not bring it within some general principle
or acknowledged head of the equitable jurisprudence; and secondly,
if the circumstances do bring the case within any of these princi-
ples or heads, a jurisdiction over it will be maintained, although
the law may have been so altered by judicial action or by positive
legislation that it has supplied the original omission, or has brought
the legal rule into a conformity with justice, or has furnished an
adequate legal remedy. This latter proposition is true as the gen-
eral doctrine concerning the extent of the equity jurisdiction, but
its operation has sometimes been prevented, and the jurisdiction
itself denied, in such cases by express statute.?

§63. Recapitulation: Nature of Equity Stated in Four Proposi-
tions.— .

§66. . . . The element, however, of the English and American
law, which has operated by far the most powerfully to retard
its development in the direction of morality, which has placed an
insuperable barrier to its perfected growth, which has rendered it
incomplete as an embodiment of jural rights, unable to administer
justice to the citizen in all his relations, and unequal to the needs
of society, has been and is its mode of procedure, its remedial sys-
tem as a whole. This narrow, technical, arbitrary procedure, ad-
mitting growth in only one direction, granting but few remedies,
and ineapable of enlarging their number or changing their nature,
was the fact which more than all else made it impossible for the
“law?’’ to borrow all the jural precepts of the moral code, incor-
porate them into its own rules, and administer the full remedial

1 See dictum of Jessel, M. R.,—one of the most clear-headed and able judges of
this generation.—in the case of Johnson v. Crook, L. R. 12 Ch. Div. 639, 649.
3 See post, § 276 et seq.
3
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justice which these equitable principles demanded. The legal
growth was stunted, its development was checked, its tendencies
to do justice in all the private relations of society were thwarted
by its partial remedies and its imperfect means of administering
them. From this cause the necessity of a distinet department of
equity, with its own mode of procedure, and with absolute freedom
and elasticity in the forms of its remedies, and their adaptation
to the rights and duties of parties, has continued to the present
day, and must continue until the principles and rules of the com-
mon-law remedial system are utterly abandoned.

§ 67. 4. As the expansive tendencies of the common law are
thus confined within certain limits, and as its power to administer
justice and to grant the variety of remedies needed in the manifold
relations of society is incomplete, the English and American system
of equity is preserved and maintained to supply the want, and to
render the national jurisprudence as a whole adequate to the social
needs. It is so constructed upon comprehensive and fruitful prin-
ciples, that it possesses an inherent capacity of expansion, so as
to keep abreast of each succeeding generation and age. It consists
of those doctrines and rules, primary and remedial rights and reme-
dies, which the common law, by reason of its fixed methods and
remedial system, was either unable or inadequate, in the regular
course of its development, to establish, enforce, and confer, and
which it therefore either tacitly omitted or openly rejected. On
account of the somewhat arbitrary and harsh nature of the com-
mon law in its primitive stage, these doctrines and rules of equity
were intentionally and consciously based upon the precepts of
morality by the early chancellors, who borrowed the jural princi-
ples of the moral code, and openly incorporated them into their
judicial legislation. This origin gave to the system which we call
equity a distinctive character which it has ever since preserved.
Its great underlying principles, which are the constant sources,
the never-failing roots, of its particular rules, are unquestionably
principles of right, justice, and morality, so far as the same can
become the elements of a positive human jurisprudence; and these
principles, being once incorporated into the system, and being es-
sentially unlimited, have communicated their own vitality and power
of adaptation to the entire branch of the national jurisprudence
of which they are, so to speak, the substructure. It follows that
the department which we call equity is, as a whole, more just and
moral in its creation of right and duties than the correlative de-
partment which we call the law. It does not follow, however, that
the equity so described is absolutely identical with natural justice
or morality. On the contrary, a considerable portion of its rules
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are confessedly based upon expediency or policy, rather than upon |
any notions of abstract right.

SECTION IIIL
THE PRESENT RELATIONS OF EQUITY WITH THE LAW.
ANALYSIS.

§ 68. Importance of correctly understanding these present relations.
§ 69. Changes in the relations of equity to the law effected partly by
statute and partly by decisions.
$§ 70-88. Important instances of such changes in these relations.
§ 70. In legal rules concerning the effect of the seal.
§ 71. Ditto suits on lost instruments.
§ 72. Ditto forfeitures and penalties.
§§ 73, 74. Ditto mortgages of land.
§ 75. In statutes concerning express trusts.
§ 76. Ditto recording and doctrines of priorities.
§ 77. Ditto administration of decedent’s estates.
§ 78. Ditto jurisdiction over infants.
§8 79,80. Ditto married women’s property.
§ 81. In statutory restrictions upon the equitable jurisdiction.
§§ 82,83. In the practical abolition of the “auxiliary” jurisdiction.
§$ 84-88. In the Reformed Procedure combining legal and equitable methods.

§ 68. Importance of Correctly Understanding These Present Re-
lations.—In accounting for the historical origin of equity, and in
describing its general nature, it is necessary to go back to the
period of its infancy and early growth, when the common law was
also in its primitive and undeveloped condition. We thus naturally
form a picture of the two systems standing in marked contrast
and even opposition, acknowledging different sources, controlled by
different principles, exhibiting different tendencies, each complete
in itself and independent of the other. The impression which is
thus obtained of their relations is too apt to be retained in describ-
ing the equity as it has existed at subsequent times, and even as it
exists at the present day. The effect of such a tendency to confuse
different epochs and conditions is shown in some of the treatises
upon equity jurisprudence, which tacitly assume that all of the
original antagonism still prevails, and which, ignoring the great and
often radical changes made in the law, discuss their subject-matter
as though the relations between law and equity continued to be the
same as they were in the reign of Charles IIL, or even later, in the
reigns of George III and George IV., and under the chancellorships
of Lord Thurlow and Lord Eldon—as though all the harsh, arbi-
trary, unjust rules which then disgraced the law réemained unmodi-
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fied. Such negleet to appreciate the actual condition of the law
will lead to the useless discussion of equitable doctrines which have
become obsolete, since all occasion for their application has been
removed, and will produce, almost as a matter of course, a distorted
representation of equity as a whole. In order, therefore, to form
an accurate notion of equity, its present relations with the law
must be carefully observed, and to that end the changes which
have been made in the law itself, and which have modified those
relations, must be pointed out at every stage of the discussion.
Without undertaking to give an exhaustive enumeration, or any
detailed description, I shall simply mention some of the most impor-
tant classes of alterations which have been made in the law since
the principles and doctrines of equity were definitely settled.

§69. Changes in the Relations of Equity to the Law.—These
changes have certainly been very great. They have been effected,
first, by the legislative work of the common-law courts; and secondly,
by statutory legislation. Since the doctrines of equity began to
react upon the law, and especially since the impulse given by the
brilliant career of Lord Mansfield, the common-law courts have
consciously adopted and applied, as far as possible, purely equi-
table notions—not so much the technical equity of the Court of
Chancery, but the principles of natural justice—in their decision
of new cases, and in the development of the law, until a large part
of its rules are as truly equitable and righteous in their nature as
those administered by the Chancellor. From time to time, the leg-
islature has interposed, and by occasional statutes has aided this
work of reform. During the past generation, since about 1830 in
England, and an earlier date in the United States, this legislative
process of amendment has been more constant, more systematic, and
more thorough, extending to all parts of the law, and has been the
chief agency in the work of legal reform. The result is, that many
doctrines and rules which were once exclusively recognized and
enforced by chancery have become incorporated into the law, and
are now, and perhaps long have been, administered by the law
courts in the decision of cases. In this manner, the law has been
brought at many points into a coincidence with equity. Nor has
the legislative work been confined to the law; it has largely acted
upon the system of equity, and has brought that system into a
closer resemblance, external at least, with the law. These changes
have naturally gone much further in the United States than in
England; the law has been more essentially altered, and equity
itself has been subjected to more limitations.!

! The author instances alterations in the relations of equity and law by reason
of changes in the legal rules in reference to (§ 70) the effect of a seal; see post,
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SECTION IV.
THE CONSTITUENT PARTS OF EQUITY.
ANALYSIS.

§ 89. Object of this section.
4§ 90, 91. Rights are either “primary” or “remedial”; each described.
§ 02. Division of “primary” rights, viz.: 1. Those concerned with
personal status; 2. Those concerned with things.
§§ 93-95. Two general classes of rights concerned with things, viz.: “real”
and “personal”; each described.
§§ 96, 97. What of these kind of rights are embraced within equity; both
“primary” and “remedial.”
§8 98-107. 1. Equitable primary rights, kinds and classes of.
§§ 108-116. II. Equitable remedial rights, kinds and classes of.
§ 112. General classes of equitable remedies.
§ 112. General classes of equitable remedies.
§8 113-116. Mode of administering them.
§ 116. How far legal and equitable modes can be combined.
§ 117. Recapitulation.
§ 116. How far legal and equitable modes can be combined.
§ 117. Recapitulation.

§90. Classes of Rights.—Laying out of view the rules which
form the ‘‘public law’’ and the ‘‘criminal law,”’ all the commands
and rules which constitute the ‘‘private civil law’’ create two classes
of rights and duties, the ‘““primary’’ and the ‘‘remedial.”” The pri-
mary rights and duties form the body of the law; they include all
the rights and obligations of property, of contract, and of personal
slatus; they are the very end and object of all law. If mankind
were so constituted that disobedience to legal rules was impossible,
then the law would be entirely made up of the rules which create
these primary rights and duties. But since all these primary rights
and duties may be violated, another branch of the law becomes
necessary, which may enforce obedience by means of the ‘‘Reme-
dies’’ which it provides. All possible remedies are either substi-
tutes or equivalents given to the injured party in place of his orig-
inal primary rights which have been broken, or they are the means
by which he ecan maintain and protect his primary rights in their

§§ 379, 389; to (§ 71) actions on lost instruments; see post, §§ 280, 831, 832; to
(§ 72) penalties; see post, § 434; to (§% 73, 74) mortgages; see post, §§ 1188-1190;
to (8 75) express trusts in land; see post, §§ 1003-1005; to (§ 76) recording and
priorities; to($ 77) administration; to (% 78) infants; to(§ 79)married women’s
property and contracts; by reason of changes in the law of evidence resulting
in the partial disappearance of the auxiliary jurisdiction (§§ 82, 83); and
above all (§§ 84-88) by reason of the reformed procedure in the majority of the
United States and in England: see post, §§353-358,
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actual form and condition. Remedial rights are those which a
person has to obtain some appropriate remedy when his primary
rights have been violated by another. Remedial duties are those
devolving upon the wrong-doer in such case to give the proper
remedy prescribed by law.

§92. Primary Rights.—A very general analysis and classifica-
tion of Primary Rights and Duties will, however, be essential to
an accurate notion of the constituent parts of equity. The ru