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PREFACE.

RecenT innovations in civil procedure have effected important
changes in the remedies of creditors in proceedings instituted to
convert equitable assets or to reach property fraudulently alienated
or held under a secret trust for the debtor. The aim of this trea-
tise is to furnish suitors with a practical guide in this class of lit-
igation. The earlier statutes and decisions concerning fraudulent
alienations to defeat creditors have been noticed ; the debtor’s rights
and interests in property available to creditors have been consid-
ered ; and the different forms of remedies or of procedure which
may be invoked either at law or in equity; the status essential to
entitle a creditor to maintain a bill ; questions of parties, complain-
ant and defendant; of pleading; the form and effect of the judg-
ment; and-the rules regulating provisional relief, reimbursement
and subrogation, have been treated, the discussion embracing both
chancery practice and the reformed procedure. V

The discussion, however, has not been limited to the details
of practice or procedure. Chapters have been devoted to the
subjects of intention, consideration and indicia of fraud ; to the
important questions relating to change of possession, and generally
to evidence and defenses as appertaining to these suits. The
rules applicable to frauds upon creditors springing out of the re-
lationship of husband and wife, and relative to covinous general
assignments and fraudulent chattel mortgages, have been exam-
ined, and the doctrine of spendthrift trusts discussed. Special
pains have been taken in the treatment of the law of notice, actual
and constructive, as applied to our subject.

One of the chief aims of a work of this kind is to bring
side by side the decisions in different States upon kindred ques-
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tions and construing similar statutes. Federal authorities have
been frequently quoted, cited and relied upon, because more uni-
versally accredited, and in pursuance of a belief that such a policy
tends to render the body of our law more symmetrical and har-
monious. Still, the great mass of the decisions collated and dis-
cussed has been drawn from the courts of last resort in the various
States.

It is needless to repeat the criticisms advanced in the body of
the work upon the tendency manifested in certain authorities to
close some of the sources of relief formerly available to complain-
ants. The creditor’s power to imprison the debtor or inflict per-
sonal punishment upon him, and coerce payment in that way, is
practically destroyed ; hence, we urge, remedies against property
rights and interests should be strengthened and perfected. A
policy under which a debtor can enjoy “a beneficial interest in
property by such a title that creditors cannot touch it” is not to
be encouraged or commended.

The chapters devoted to Void and Voidable Acts do not
entirely reflect the author’s original design. The lack of available
space, the pressure and anxiety incident to active practice, and
other causes, necessitated the publication of that portion of the
work in its present compressed form. The topic was suggested
by the main discussion (see § 408), and is believed to be not
wholly out of place in this volume.

NEw .Yonx, May, 1884,
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FRAUDULENT CONVEYANCES

AND

CREDITORS’ BILLS.

CHAPTER 1

INTRODUCTORY OBSERVATIONS.—HISTORICAL REVIEW OF
THE GROWTH OF THE LAW CONCERNING FRAUDULENT
CONVEYANCES.—VARIOUS PHASES OF THE SUBJECT.

§ 1.

8

© P oA

10.

II.
12.

Severity of the Roman law.—Mod-
ern changes.

Prevalence of fraudulent transfers.
—The cause.

Scope of the inquiry.

Forms of relief.

Onus as to fraud.-Suspicions insuffi-

cient.—Absence of presumptions.

Judge Black’s views.

Proof of moral turpitude.

Fraud in fact and fraud in law.

The cases considered.

Words *‘‘ hinder, delay or defraud.”

Word “* disposed” construed.

§13. ; aud.
14. Restraints upon alienation.
15.

16.

No definition of fraud.

Fraudulent conveyances.—Charac-
teristics and classes.

Fraudulent conveyances at common
law.—Statutes declaratory.

. Covinous transfers of choses in ac-

tion.

. Early statutes avoiding fraudulent

conveyances.

. Statute, 13 Eliz. c. 5, and its object.
. Its interpretation and construction.
. Statute, 27 Eliz. c. 4.

Twyne's case.

§ 1. Severity of the Roman law.—Modern changes.
—It has been truly observed that the protection and
preservation of the rights of creditors must be a funda-
mental policy of all enlightened nations! The method by
which this protection may be extended and rendered prac-
tically effectual is, however, a problem very difficult of solu-
tion. The barbarous practice, which prevailed among the
ancient Romans, of putting an insolvent to death, or sell-
ing him into slavery, shows what a strong legal and
moral foundation a pecuniary obligation had in the minds

11 Story’s-Eq. Jur. § 350.



2 INTRODUCTORY OBSERVATIONS. [§ I.

of the people in early times. The penalty for the fail-
ure to pay a debt was as severe as that which is now
ordinarily imposed for the commission of the most hei-
nous of crimes! The chains which held a debtor in
the power of his creditor have one by one been bro-
ken,? but the sacredness of a promise to pay a debt,
notwithstanding the abrogation of the ancient penalties,
is still voluntarily cherished by the mass of mankind.
Yet, unfortunately, the protection and preservation of
the rights of creditors is often the last consideration with
a numerous class of insolvents. Satisfied of utter inabil-
ity to pay maturing debts, their remaining property is
frequently diverted to inequitable purposes, or squan-
dered with reckless profusion. The confiding creditor,
when driven to the necessity of seeking a discovery of
equitable assets, often finds at the end of the litigation
nothing but a mass of worthless securities, or *“a beggar-
ly account of empty boxes”® The underlying reasons
for this deplorable condition of affairs will be briefly con-
sidered.

14¢ After the judicial proof or confession of the debt, thirty days of grace
were allowed before a Roman was delivered into the power of his fellow
citizens. In this private prison, twelve ounces of rice were his daily food ; he
might be bound with a chain of fifteen pounds’ weight; and his misery was
thrice exposed in the market place, to solicit the compassion of his friends
and countrymen. At the expiration of sixty days, the debt was discharged
by the loss of liberty or life; the insolvent debtor was either put to death, or
sold in foreign slavery beyond the Tiber; but, if several creditors were alike
obstinate and unrelenting, they might legally dismember his body, and satiate
their revenge by this horrid partition. The advocates for this savage law
have insisted, that it must strongly operate in deterring idleness and fraud
from contracting debts which they were unable to discharge.” Gibbon’s
History of the Decline and Fall of the Roman Empire, vol. IV, pp. 372-373.

2 “ The tendency of legislation for the last century has almost uniformly
been in favor of the poor but honest debtor, and the object of nearly every
law upon the subject has been to discourage and discountenance, or entirely
prevent, the efforts of unfeeling creditors to oppress and punish him for his
poverty.” Stevens ». Merrill, 41 N. H. 315.

3 Burtus ». Tisdall, 4 Barb. (N. Y.) 590.
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8§ 2. Prevalence of fraudulent transfers.— The cause.
—Since the general abolition of imprisonment for con-
tract debts, dishonest people have grown bolder and
more reckless, and the power of creditors to enforce pay-
ment of just obligations has been correspondingly dimin-
ished. This humane reform in our law, which was in-
spired by the desire to relieve honest but unfortunate
debtors from the painful consequences formerly incident
to insolvency, is now eagerly availed of by unscrupulous
people who contract obligations with little expectation,
and no probability of fulfilling them. Abolition of impris-
onment for debt removed the chief barrier and prevent-
ive of fraudulent conveyances, viz.: the terror of the debt-
or's prison. The personal liberty of the debtor being no
longer at stake, the natural tendency has been to promote
reckless and extravagant expenditures, and to encourage
and foster wild business speculations. The cost of every
reform must be borne by some one, and creditors are at
the present time paying the price of this great change
in remedies against the person. The collection of a
debt by ordinary process of execution against property
on a judgment is now a comparatively rare occurrence.
Hence, we have in our modern law a perplexing prob-
lem with which our forefathers were but little vexed,—
7. e, the question how to neutralize, or avoid in favor of
creditors, colorable or covinous transfers of property
which this reform in our remedies has rendered it diffi-
cult, if not impossible, to prevent or suppress. Collusive
voluntary conveyances and secret fraudulent trusts of a
thousand dyes, to hinder and defraud creditors, are the
constant and daily subject of investigation in our courts.
The temptation of debtors who have not the skill to ac-
quire property honestly, or who have been overwhelmed
by some unavoidable disaster,to enrich themselves at the
expense of their creditors, by some transaction * wearing
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a deep complexion of fraud,” seems to be -irresistible.
This is especially the case in a country like ours, where
the comforts which the accumulation of property brings
are so accessible and well secured, and in which the ac-
quisition of wealth may be regarded as almost a passion.
It may be possible to pity the infirmity of the human
mind, sinking under an approaching pressure of distress,
and resorting to fraudulent means of protection and
provision for a family, but the law cannot approve or
sanction such transactions.! Probably the most severe
trial to which an honest man can be subjected is the ina-
bility to pay his debts, even by the application of all his
means. He is assailed by temptations of interest, of
shame, of affection, to wander from the straight line of
duty, while at the same time he is intrusted by the law
with dominion over property which equitably and in jus-
tice belongs to his creditors? The quantity of litigation
engendered by fraudulent conveyances is appalling, and
the cunning devices and intricate schemes resorted to by
debtors to elude the vigilance of creditors would, if no
moral turpitude was involved, challenge admiration.
The condition of the body of our law upon this subject
is far from satisfactory, and may be said to still be in a
formative and unsettled state.

§ 3. Scope of the inguiry.—It will be the purpose of
the first portion of this treatise to elucidate the principles
of law affecting conveyances made in fraud of creditors,
both in this country and in England, and to point out,
somewhat at length, the practical methods by which such
collusive trusts can be successfully unraveled, the proper-
ty regained for creditors, and the prevalent modern ten-
dency of debtors to hinder, delay, and defraud their credit-

1 See Croft . Townsend, 3 Desaus. (S. C.) 229,
* Hafner ». Irwin, 1 Ired. (N. C.) Law, 499.
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ors correspondingly repressed. Bills filed to reach equi-
table assets, not subject to execution, will receive inci-
dental consideration.

The power of a creditor to inflict anything in the na-
ture of a punishment upon his debtor being practically
abrogated in civil procedure,! his right to a thorough and
searching investigation as to transfers of the debtor’s
property, in the disposition of which the creditor may
. justly. claim to have an equitable interest} at least to
the extent of his claim, should therefore be facilitated.
Such, we are pleased to notice, is the modern tendency
of the law, and one of the aims of this treatise will be to
show the need of a still further enlargement of these fa-
cilities. The practical details of procedure in this class
of litigation will receive particular attention. The rights
of bona fide purchasers and grantees of debtors for valua-
ble consideration will necessarily be embraced in the dis-
cussion.

§ 4. Forms of relief—It may be observed that the
general purpose of creditors’ actions is two-fold ; first, to
reach assets such as choses in action, which by their in-
trinsic nature cannot be taken on execution at law ; and
second, to recover property, whether tangible or intangi-
ble, which has been fraudulently alienated by the debtor?
In the one case ‘the creditor comes into court “ to obtain
satisfaction of his debt out.of the property of the defend-
ant, which cannot be reached by execution at law;” in
the other case he proceeds ‘ for the purpose of removing

) It is not the function of a court of equity to consider fraud in the light
of a crime, nor to punish the guilty party by imposing exemplary costs. See
Waltham ». Broughton, 2 Atk. 43. Nor to exercise any censorial authority.
See Waters #. Taylor, 2 Ves. & B. 299. Chancery jurisdiction in cases of
fraud may be invoked in a civil but not in a criminal point of view.

* See Egery v. Johnson, 70 Me. 261. See § 14.

3 See Chapter III.
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some obstructions fraudulently or inequitably interposed
to prevent a sale on execution.”! It is believed that as
to the first class of cases the jurisdiction of equity in fa-
vor of creditors was created to supplement the imperfect
relief given by execution.

§ 5. Onus as to fraud.—Suspicions insufficient—Ab-
sence of presumptions—The great obstacles to the ef-
fective development of the branch of our law under con-
sideration are the natural tendency of the courts not to
presume fraud ? in the absence of clear proof of it, and
the extreme difficulty attendant upon showing that a
transaction, fair and perfect on its face, and having every
semblance of validity, the guilty participants in which
are often the chief witnesses in subsequent judicial in-
quiries, is in fact vicious and colorable. Fraud, it is ar-
gued, cannot be established by circumstances of mere

t Cornell z. Radway, 22 Wis. 264; Beck v. Burdett, 1 Paige (N. Y.), 305.
In Jones v. Green, 1 Wall. 331, Field, J., said, ** A court of equity exercises
its jurisdiction in favor of a judgment-creditor only when the remedy afforded
him at law is ineffectual to reach the property of the debtor, or the enforce-
ment of the legal remedy is obstructed by some incumbrance upon the debt-
or’s property, or some fraudulent transfer of it.”

* See Crawford ». Kirksey, 50 Ala. 591 ; Kempner 2. Churchill, 8 Wall.
369; Erb 2. Cole, 31 Ark. 556; Pusey v. Gardner, 21 W. Va. 469; Toney v.
McGehee, 38 Ark. 427; Matthai v. Heather, 57 Md. 484: White v. Perry, 14
W. Va. 86; Hord’s Adm'r 7. Colbert, 28 Gratt. (Va.) 49; Williamson z.
Williams, 11 Lea (Tenn.), 356; Tognini 2. Kyle, 15 Nev. 464; Hempstead ».
Johnston, 18 Ark. 123; Thornton w. Hook, 36 Cal. 223; Foster ». Brown,
65 Ind. 234 ; Parkhurst v. McGraw, 24 Miss. 134; Henckley z. Hendrick-
son, 5 McLean, 170; Bartlett ». Blake, 37 Me. 124; Waddingham #. Loker,
44 Mo. 132; Kellogg ». Slawson, 15 Barb. (N. Y.) 58; Brigham . Tilling-
hast, 15 Barb. (N. Y.) 618; Ex parte Conway, 4 Ark. 356; Burgert 2. Bor-
chert, 59 Mo. 80; Herring z. Wickham, 29 Gratt. (Va.) 628; Semmens 2.
Walters, 55 Wis. 684; James . Van Duyn, 45 Wis. 512; Fuller . Brewster,
53 Md. 359; Grover ». Wakeman, 11 Wend. (N. Y.) 192; Troxall ». Apple-
garth, 24 Md. 163; Anderson 2. Roberts, 18 Johns. (N. Y.) 515; Cunningham
v. Dwyer, 23 Md. 219 ; Juzan 2. Toulmin, 9 Ala. 662 ; Nichols 7. Patten, 18
Me. 231; Cowee . Cornell. 75 N. Y. 99; Killian #. Clark, 3 MacAr. (D.
C.) 379, affi'd as Clark #. Killian, 103 U. S. 766.
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suspicion.! It will not be presumed where an instrument
admits of an opposite construction? The common law,
it is said, is tender of presuming fraud from circum-
stances, and expects that it be manifest or plainly infera-
ble® A dishonest purpose should not be presumed.*
Again, it is vaguely asserted that fraud is a fact which
must be proved. Courts will not strive to force conclu-
sions of fraud.® There must be something more than
mere speculative inference.® As we shall presently see,
it is not enough to create a suspicion of wrong. The
creditor must prove tangible facts from which a legiti-
mate inference of a fraudulent intent can be drawn.’
The evidence must convince the understanding that the
transaction was entered into for a purpose prohibited by
law® Finch, J, in delivering the opinion of the New
York Court of Appeals, said : *“ Fraud is to be proved
and not presumed.” It is seldom, however, that it can be
directly proved, and usually is a deduction from other facts
which naturally and logically indicate its existence.
Such facts, nevertheless, must be of a character to war-
rant the inference. It is not enough that they are ambig-
uous, and just as consistent with innocence as with guilt.
They must not be, when taken together and aggregated,

' Erb . Cole, 31 Ark. 556; Pratt v. Pratt, g6 Ill. 184; Myers v. Sherift,
21 La. Ann. 172; White 2. Perry, 14 W. Va. 86.

¢ Bank of Silver Creek v. Talcott, 22 Barb. (N. Y.) 560.

3 Roberts on Fraud. Conv., p. 12.

¢« Raymond ». Morrison, 59 Iowa, 374.

s Crawford v. Kirksey, 50 Ala. 591.

¢ Battles . Laudenslager, 84 Pa. St. 451; Ex parte Conway, 4 Ark. 356;
Toney v. McGehee, 38 Ark. 427; Goodman . Simonds, 20 How. 360.

1 Jaeger v. Kelley, 52 N. Y. 276; White . Perry, 14 W. Va. 86; Hord's
Adm'r ». Colbert, 28 Gratt. (Va.) 49; Herring z. Wickham, 29 Gratt. (Va.)
628. Circumstances amounting to mere suspicion of fraud are not to be
deemed notice of it. Simms 2. Morse, 4 Hughes, 582. See Grant ». National
Bank, 97 U. S. 8o.

% Pratt v. Pratt, 96 Ill. 184.

¢ Citing Grover . Wakeman, 11 Wend. (N. Y.) 188.
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when interlinked and put in proper relation to each other,
consistent with an honest intent. If they are, the proof
of fraud is wanting.”!

§ 6. The badges and evidences of fraud will be dis-
cussed presently. We may here observe that mere in-
adequacy of consideration, unless extremely gross, does
not per se prove fraud.® The disparity as to consid-
" eration must be so glaring as to satisfy the court that
the conveyance was not made in good faith.® Neither
can fraud be presumed unless the circumstances on which
such presumption is founded are so strong and pregnant
that no other reasonable conclusion can be drawn from
them,* and it seems that even strong presumptive cir-
cumstances of fraud will not always outweigh positive
testimony against it,® nor will fraud be inferred from an
act which does not necessarily import it.* If an honest
motive can be imputed equally as well as a corrupt one,
the former should be preferred.’

Good faith in business transactions is a settled presump-
tion of law,® and the burden of proof is on the party who as-
sails good faith and legality.” Many an important case has
been wrecked at the trial, or abandoned by the creditor, on

! Shultz v. Hoagland, 85 N. Y. 467.

t Kempner . Churchill, 8 Wall. 369.

3 Fuller ». Brewster, 53 Md. 361. Compare Feigley v. Feigley, 7 Md. 537;
Copis ». Middleton, 2 Madd. 410; Ratcliff ». Trimble, 12 B. Mon. (Ky.) 32.

¢ Paxton . Boyce, 1 Tex. 317.

8 The Short Staple, 1 Gall. 104.

¢ Toney v. McGehee, 38 Ark. 427.

7 Herring v. Richards, 1 McCrary, 574.

¢ Hager v. Thomson, 1 Black, 80; Cooper w. Galbraith, 3 Wash. 546;
Blaisdell . Cowell, 14 Me. 370; Gutzweiler ». Lackmann, 39 Mo. 91; Rob-
erts 2. Guernsey, 3 Grant (Pa.), 237; Reeves #. Dougherty, 7 Yerg. (Tenn.)
222 ; Richards 7. Kountze, 4 Neb. 200; Best on the Right to Begin and Re-
ply, p. 57.

¢ Gutzweiler ». Lackmann, 39 Mo. g1; Silvers ». Hedges, 3 Dana (Ky.),
439; Wilson v. Lazier, 11 Gratt. (Va.) 477.



§6.] INTRODUCTORY OBSERVATIONS. 9

account of the great embarrassments which this ozus im-
posed. This presumption is the creditor’s stumbling block
on the one hand and the shield of unscrupulous debtors on
the other. Itis said in Nicol ». Crittenden,! that it is
impossible for a transfer to be in fraud of creditors unless
it is made with a fraudulent intent, and that the nature of
the intent will not be presumed as matter of law, but
is to be inferred by the jury from the facts in evidence.
This broad statement of the principle is at least debatable
and will be considered presently! Then in Cummins 2.
Hurlbutt,® it was asserted that to set aside a written in-
strument on the ground of fraud, the evidence of the
fraud must be clear, precise and indisputable. A jury
should not be permitted to find fraud to impeach a set-
tlement in writing on any fancied equity, or on vague,
slight or uncertain evidence, ever though they might
think it fairly and fully satisfied them. As a general rule
the transaction which is the subject of attack has been
evidenced in writing, and the cases show that a deliberate
deed or writing, or a judgment of a court, is of too
much solemnity to be brushed away by loose and incon-
clusive evidence.*

Fraud on the other hand, is rarely perpetrated openly
and in broad daylight. It is committed in secret and
privately, and is usually hedged in and surrounded by all
the guards which can be invoked to prevent discovery
and exposure. Its operations are frequently circuitous
and difficult of detection. The proof of it is very seldom
positive and direct, but, as we shall presently see, is de-

' 55 Ga. 497.

2 See Coleman 7. Burr, 93 N. Y. 31, and cases cited. See §§ 9, 10.

3 g2 Pa. St. 165.

4 See Howland v. Blake, 97 U. S. 624; Fick z. Mulholland, 48 Wis. 413 ;
Kent 2. Lasley, 24 Wis. 654; Harter . Christoph, 32 Wis. 246; McClellan
v. Sanford, 26 Wis. 595.
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pendent upon very many little circumstances and conclu-
sions to be drawn from the general aspects of the case.!

§ 7. Fudge Black's views—The learned Chief Justice
Black urged that the proposition that fraud could never
be presumed, but must be proved, could be admitted
only in a qualified and very limited sense. The idea
that it was a fundamental maxim of the law, incapable
of modification, and open to no exception, was denied,
and the principle was said to have scarcely extent
enough to give it the dignity of a general rule. This
vigorous writer observes: “It amounts but to this: that
a contract, honest and lawful on its face, must be treated
as such until it is shown to be otherwise by evidence of
some kind, either positive or circumstantial. It is not
true that fraud can zever be presumed. Presumptions
are of two Kkinds, lega/ and natural. Allegations of
fraud are sometimes supported by one and sometimes
by the other, and are seldom, almost never, sustained
by that direct and plenary proof which excludes all
presumption. A sale of chattels without delivery,
or a conveyance of land without consideration, is
conclusively presumed to be fraudulent as against cred-
itors, not only without proof of any dishonest intent,
but in opposition to the most convincing evidence
that the motives and objects of the parties were fair.
This is an example of fraud established by mere pre-
sumption of law. A natural presumption is the deduc-
tion of one fact from another. For instance: a person
deeply indebted, and on the eve of bankruptcy, makes
over his property to a near relative, who is known not
to have the means of paying for it. From these facts
a jury may infer the fact of a fraudulent intent to hin-
der and delay creditors. A presumption of fraud is thus

! Newman #. Cordell, 43 Barb. (N. Y.) 448-461. See snfra, chapter on
Indicia and Badges of Fraud.
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created, which the party who denies it must repel by
clear evidence, or else stand convicted. When creditors
are about to be cheated, it is very uncommon for the per-
petrators to proclaim their purpose, and call in witnesses
‘to see it done. A resort to presumptive evidence, there-
fore, becomes absolutely necessary to protect the rights
of honest men from this, as from other invasions.”!

8 8. Proof of moral turpitude—The authorities have
been multiplying, in certain quarters at least, to strengthen
the efforts of creditors to overcome this difficulty arising
from the presumption of validity and good faith. Many
of the cases attach but little importance to the swom
assertion of perfect good faith and entire honesty on the
part of the purchaser or of the seller, and the courts are
trying to unravel these transfers without exacting explicit
proof of moral turpitude® The intent or intention is
regarded as an emotion of the mind shown by acts and
declarations, and, as acts speak louder than words, if a
party is guilty of an act which defrauds another, his
declaration that he did not by the act intend to defraud,
is weighed down by the evidence of his own act! A

t Kaine v. Weigley, 22 Pa. St. 183.

* See Hadden ». Spader, 20 Johns. (N. Y.) 5§72, 573; Hendricks ». Robin-
son, 2 Johns. Ch. (N. Y.) 300; Fellows 7. Fellows, 4 Cow. (N. Y.) 709;
Barrow . Bailey, 5 Fla. 20; Walter . Lane, 1 MacAr. (D. C.) 27s.

3 Mr. May says: * The statute is directed not only against such transfers
of property as are made with the express intention of defrauding creditors,
but, * * * extends as well to such as virtually and indirectly operate the
same mischief, by abusing their confidence, misleading their judgment, or
secretly undermining their interests ; to obviate which it has gradually grown
into a practice to regard certain acts or circumstances as indicative of a so-
called fraudulent intention in the construction of the statutes, although per-
haps there was, in fact, no actual fraud or moral turpitude. It is difficult in
many cases of this sort to separate the ingredients which belong to positive
and intentional fraud from those of a mere constructive nature, which the
law thus pronounces fraudulent upon principles of public policy.” May on
Fraudulent Conveyances. p. 4.

¢ Babcock 7. Eckler, 24 N. Y. 623; Newman v. Cordell, 43 Barb. (N. Y.)
456. See #nfra, chapter on Intention.



12 INTRODUCTORY OBSERVATIONS. [§ 8.

person would not be likely to accomplish an act and
afterwards.say that it was prompted by corrupt motives.
The moral sense is much weaker in some men than in
others, and it would be a strange rule which made one
man’s rights dependent upon another’s moral sense.
There are certain rules founded in experience and estab-
lished by law for determining the validity of transfers
under the statutes concerning fraudulent conveyances;
and a transgression of these rules will justify courts and
juries in avoiding the transaction without regard to the
opinions of the parties to it, and their evidence should
have little weight.!

In French ». French,® Lord Chancellor Cranworth
remarked: “I shall not say that the transfer was volun-
tary or fraudulent, but simply void as against the cred-
itors of William French.,” Again he observed in Spack-
man 2. Evans:® “1 do not attribute moral fraud to the
appellant, but the whole transaction was fictitious.” So
in Backhouse ». Jett,* Chief Justice Marshall said:
‘“The policy of the law very properly declares this gift
void as to creditors, but looking at the probable views
of the parties at the time, there appears to be no
moral turpitude in it.”® This principle may be further
illustrated from Gardiner Bank ». Wheaton, where the
court say : “ When we pronounce the transaction between
the defendants, in respect to the conveyance from Glea-
son to Cole as fraudulent, we do not mean to insinuate
that there was any moral turpitude on the part of Prince;
nor do we believe there was any ; but though the motives
of a party may be good in such a transaction, still, where
the design, if sanctioned, would defeat or delay cred-

} Potter . McDowell, 31 Mo. 73. 16 De G., M. & G. 103.
31 L. R. 3 Eng. & Ir. App. 189. ¢ 1 Brock. s511.

® s See Logan . Brick, 2 Del. Ch. 206.
¢ 8 Me. 381. See Wheelden . Wilson, 44 Me. 11.
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itors * * * npeither law nor equity can sanction the
proceeding; and on that account it is termed a legal
fraud, or a fraud upon the law.”' It was not necessary,”
said Dwight, C,, in Cole z. Tyler? “that there should be
any actual fraudulent intent? The requisite intent may be
inferred from the circumstances of the case.”* The act
may be adjudged covinous although the parties deny all
intention of committing a fraud,” and it is not necessary
to impute to the parties “a premeditated or wicked in-
tention to destroy or injure” the interests of others.®
A man may commit a fraud without believing it to be
a fraud” The statute, 13 Eliz., refers to a legal, and not
a moral intent ; that is, not a moral intent as contradis-
tinguished from a legal intent. It supposes that every
one is capable of perceiving what is wrong, and, there-
fore, if he does that which is forbidden, intending to do
it, he will not be allowed to say that he did not intend to
do a prohibited act. A man’s moral perceptions may be
so perverted as to imagine an act to be fair and honest
which the law justly pronounces fraudulent and corrupt.®
« It is not important what mofives may have animated
the parties,” if the necessary effect of the disposition is to
hinder and delay creditors.” It results that the mental
operation or emotion of the debtor, and the legal con-
clusion from the acts and circumstances may be diametri-
cally opposed.

1 See Jenkins v, Lockhard’s Adm’r, 66 Ala. 381; Bibb 2. Freeman, 59 Ala.
612,

165 N. Y. 77.

3 Citing Mohawk Bank v. Atwater, 2 Paige (N. Y.), 54.

* Compare Watson 7. Riskamire, 45 Iowa, 233; Coleman v. Burr, 93
N. Y. 31; Graham ». Chapman, 12 C. B. 8s.

¢ Kirby #. Ingersoll, 1 Harr. Ch. (Mich.) 191.

¢ Kirby v. Ingersoll, 1 Doug. (Mich.) 477, 493.

7 Emma Silver Mining Co. 2. Grant, 17 Ch. D. 122.

¢ Grover . Wakeman, 11 Wend. (N. Y.) 225.

* Moore z. Wood, 100 Il 451.
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8§ 9. Fraud in fact and fraud in law—Some of the
cases maintain that there is not, for any practical pur-
pose, so far as the validity of the particular transaction
may be concerned, any difference between fraud in fact
and fraud in law ; between a fraud proved by direct evi-
dence, and a fraud inferred by law, from facts which are
consistent with the absence of an actual intent to de-
fraud. Whenever the effect of a particular transaction
with a debtor is to hinder, delay, or defraud creditors,
the law infers the intent, though there may be no di-
rect evidence of a corrupt or dishonorable motive, but
on the contrary, an actual honest mative existed. The
law interposes, and declares that every man is pre-
sumed to intend the natural and necessary “conse-
quences of his acts; and the courts must presume the
intention to exist, when the prohibited consequences
must necessarily follow from the act, and will not lis-
ten to an argument against it! Hence it has been re-
marked that where a conveyance by iZs ferms operates
to hinder, delay, or defraud creditors, the intent to do
so is imputed to the parties, and »o evidence of intention
can change that presumption. A different intent cannot
be shown and made out by the reception of parol testi-
mony, nor deduced from surrounding circumstances.®
What is meant by these cases is that whether the fraudu-

1Sims ». Gaines, 64 Ala. 396; Pope v. Wilson, 7 Ala. 694; Wiley ».
Knight, 27 Ala. 336; Potter . McDowell, 31 Mo. 69. See Bentz v. Rockey,
69 Pa. St. 77; Harman v. Hoskins, 56 Miss. 142; Allan z. McTavish, 8 Ont.
App. Rep. 440, and cases cited; Coleman ». Burr, 93 N. Y. 31, and cases
cited; compare State v. Estel, 6 Mo. App. 6. In Wilt . Franklin, 1 Binn.
(Pa.) 517, the court observed: “Although the statute, 13 Eliz., is bottomed on
the supposition of an immoral intention, yet it has been judged necessary to
determine, that certain circumstances, which, in their nature, tend to deceive
and injure creditors, shall be considered as sufficient evidence of fraud.”

2 Farrow ». Hayes, s1 Md. 505; Green w. Trieber, 3 Md. 11. See
Sangston 2. Gaither, Ib. 40; Malcolm 7. Hodges, 8 Md. 418; Inloes ». Amer.
Ex. Bank, 11 Md. 173; Bamitz 2. Rice, 14 Md. 24 ; Whedbee ». Stewart, 40
Md. 414,

4
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lent intent is reasoned out and declared by the court by
the proper application of the rules of legal construction
and interpretation to the particular transaction or instru-
ment under consideration, or whether it is found by a
jury to exist as matter of fact,! in either case the trans-
fer is made with the intent to defraud creditors, and may
be avoided. Hence it is said that where the fraudulent
intent is not apparent on the face of the deed, it is a
question of fact for the jury,® and the court has not the
power to infer the intent.?

8 10. The cases considered—This subject may per-
haps be illustrated from the case of Harman z. Hos
kins,* where it is laid down that the intent may be
vicious, though the deed is fair and regular upon its
face, and a full price was paid. The intent must then be
proved aliunde. 1In cases where the transaction on s
face is fair, if it sprung from the motive to “ hinder, de-
lay or defraud ” creditors, then the intent is purely a ques-
tion of fact to be established by the testimony. But a
party will be held as intending the natural and inevitable
legal effects of his acts. Hence if his deed by its recitals
necessarily operates to interpose unreasonable hindrance
and delay to creditors, or to entirely defeat their claims,
the question of intent will be practically a conclusion of
law. A deliberate act which naturally and inevitably
produces a certain result, must in law be held to have
been contrived and performed to carry out and consum-
mate that result. The court in such a case arrives at the
conclusion, by a proper construction of the instrument,
that such is its direct and inevitable effect, and its result,

! Nicol 2. Crittenden, 55 Ga. 497; Williams ». Evans, 6 Neb. 216,

2 Van Bibber ». Mathis, §2 Tex. 409. See Briscoe 7. Bronaugh, 1 Tex.
327; Bryant v. Kelton, 1 Tex. 415; Peiser 2. Peticolas, 50 Tex. 638.

* Ehrisman ». Roberts, 68 Pa. St. 308; Kelly v. Lenihan, 56 Ind. 450;
Tognini v. Kyle, 15 Nev. 468; Monteith ». Bax, 4 Neb. 166.

4 56 Miss. 142.



16 INTRODUCTORY OBSERVATIONS. [§ 10

as matter of law, that the statute is satisfied. In other
words, the transaction itself so palpably and conclusively
establishes the intent that testimony upon that point
would be superfluous, and a finding of a jury of an in-
tent different from that which the legitimate construction
of the instrument furnishes, would be erroneous.! Thus
in Young ». Heermans?! a conveyance by a debtor
of all his property, real and personal, without con-
sideration, and in trust for the grantor’s benefit dur-
ing his life, and after his death for the payment of his
debts, was declared to be fraudulent ger se, no evidence
aliunde being deemed necessary to establish the fraudu-
lent intent. Proof of the intention to enter into the
prohibited transaction is all that is requisite. When the
courts declare an instrument fraudulent on its face, it
does not necessarily mean that it was the offspring of a
corrupt intent considered as a mental operation, but that
“it is an instrument the law will not sanction or give
effect to, as to third persons, on account of its suscepti-
bility of abuse, and the great danger of such contracts
being used for dishonest purposes.”

It may scarcely be proper to say in these cases that
there is a presumption or conclusion of law that the
transaction is fraudulent, but rather that the circum-
stances of the transaction, o tke transaction :itself, fur-
nish conclusive evidence of fraud; and if, against such
evidence, a jury, a judge or referee should find that
there was no fraud, a new trial would be granted, not
because any legal presumption or conclusion had been
violated, but because the finding was against the weight
of evidence; against conclusive evidence.* The intent

t See Dunham ». Waterman, 17 N. Y. 21.

166 N. Y. 374.

3 Gay v. Bidwell, 7 Mich. 531, dissenting opinion of Manning, J.
4 Babcock . Eckler, 24 N. Y. 632.
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is gathered from the instrument, and no external aid is
necessary to develop it! The fraud is self-evident.®* But
to find fraud as matter of law it must so expressly and
plainly appear in the instrument as to be incapable of
explanation by evidence de/ors.?

Grover, J., an able judicial officer,and vigorous writer,
ignored the distinction between fraud in law and fraud in
fact. He said: “A distinction is attempted, in some of
the cases, between fraud in law and fraud in fact. I think
there is no solid foundation for it. When upon the face
of the assignment any illegal provision is found, the pre-
sumption at once conclusively arises that such illegal ob-
ject furnished one of the motives for making the assign-
ment; and it is upon this ground adjudged fraudulent
and void. The result is the same when the illegal design
is established by other evidence. The inquiry is as to
the intention of the assignor.”* Coleman z. Burr® is an
extreme illustration. The referee found that the convey-
ance was honest, but the transaction was set aside because
from the facts found the inference of fraud was inevitable,

“ Fraud,” said Mr. Justice Buller, in Estwick z. Cail-
laud,® “is sometimes a question of law, sometimes a
question of fact, and sometimes a mixed question of law
and of fact.” Perhaps it would be more accurate to say
that fraud is never purely a question of law, nor exclu-
sively a question of fact,” though it frequently partakes
more largely of the one quality than of the other. Fraud
is not to be considered as turning solely on intent as an

+ Harman v. Hoskins, §6 Miss. 145.

? Hardy v. Simpson, 13 Ired. (N. C.) Law, 132, 139; Bigelow on Fraud,
p. 468.

3 Cheatham ». Hawkins, 76 N. C. 335.

4 Oliver Lee & Co.’s Bank #. Talcott, 19 N. Y. 148. See, also, Lukins v.
Aird, 6 Wall. 79, per Davis, J.

s 93 N. Y. 31. ‘ ¢ 5 T. R. 420.

7 Foster v. Woodfin, 11 Ired. (N. C.) Law, 339.

2
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emotion, but as a legal deduction. ‘What intent,”
said Ruffin, J,, “is in law fraudulent, the court must in-
form the jury, else the law can have no rule upon the
doctrine of fraud ; and every case must create its own
law.”! Perhaps the clearest division of fraud is into
three classes; first, fraud that is self-evident with which
the jury have nothing to do; second, fraud which de-
pends upon a variety of circumstances usually connected
with motive and intent, which is an open question of fact
for the jury, with instructions as to what constitutes
fraud ; third, presumptive fraud where the presumption
may be rebutted?

§ 11. Words “ hinder, delay or defraud.”—To hinder
and delay creditors is to do something which is an attempt
to defraud, rather than the successful accomplishment of a
fraud ; to put some obstacle in the path, or interpose un-
justifiably some period of time before the creditor can
reach his debtor’s property and apply it toward the liqui-
dation of the debt®? The words “hinder,” ““delay” and

' Leadman v. Harris, 3 Dev. (N. C.) Law, 146. ,

* Hardy ». Simpson, 13 Ired. (N. C.) Law, 139. In Coburn v. Pickering,
3 N. H. 415, Richardson, C. J., lays down the rule that whether there was any
trust is a question of fact, but the trust being proved or admitted, the fraud
is an inference of law which the court must pronounce. His exact language,
after a discussion of the authorities, is as follows : ** It thus seems to us, to be
settled, as firmly as any legal principle can be settled, that the fraud which
renders void the contract, in these cases, is a secret trust, accompanying the
sale. * * * Itis, therefore, very clear, that fraud is sometimes a question
of fact, and sometimes a question of law. When the question is, was there a
secret trust, it is a question of fact. But when the fact of a secret trust is ad-
mitted, or in any way established, the fraud is an inference of law, which a
court is bound to pronounce.” So, upon like principle, it was held in Phelps
v. Curts, 80 Ill. 112, not to be important what motives may have animated
the parties, if they have so disposed of the property that the necessary effect
is to hinder and delay creditors. Such a disposition is, in judgment of law, a
legal fraud. To the same effect, also, is Power . Alston, 93 Ill. 587: Emer-
son v. Bemis, 69 Ill. §37; Moore . Wood, 100 Il 454.

3 Burnham ». Brennan, 42 N. Y. Superior Ct. 63.
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‘“defraud,” are not synonymous. A conveyance may
be made with intent to hinder or delay without an
intent to defraud. Either intent is sufficient. The
statute is in the disjunctive and attaches a separate
and specific meaning to each of the words which
it employs® An instance of hindrance and delay with-
in the statute is given in a case in Pennsylvama, where
a debtor departed from the State leaving no property
subject to the process of his creditor, and making
no provision for the payment of his debts® A better
illustration is to be found in a case in the New York
Court of Appeals, where the debtor conveyed his proper-
ty in trust for his own benefit during his life, and after his
death for the payment of his debts! The authorities
avoiding assignments by the terms of which the assignee
is empowered to sell upon credit are, perhaps, more in
point than either of the illustrations given. A convey-
ance of real estate by a debtor upon the understanding -
that the grantee should hold it in trust for the grantor,
and as fast as money could be realized therefrom, should
apply it to the payment of his debts, necessarily oper-
ates to hinder and delay creditors. A debtor’s prop-
erty is in theory of law subject to immediate process
issued at the instance of his creditors, and the debtor
will not be permitted to hinder or delay them by any
device which leaves it, or the avails of it, subject to his
control and disposition ; and it makes no difference that
the debtor intends to apply the avails of it to the pay-
ment of his debts.® So a deed of trust creating a lien

! Crow v. Beardsley, 68 Mo. 439.

2 Burgert ». Borchert, 59 Mo. 83. .

3 Heath . Page, 63 Pa. St. 108. o

¢ Young v. Heermans, 66 N.Y. 374. Sees.P. Graves . Blondell, 70 Me.
194; Henry ». Hinman, 25 Minn. 199; Macomber v. Peck, 39 Iowa, 351;
Lukins ». Aird, 6 Wall. 78; Donovan 7. Dunning, 69 Mo. 436.

® Smith v. Conkwright, 28 Minn. 23.
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upon personalty for an indefinite period, the natural
operation of which is to benefit the grantor, is fraudulent
as to creditors.!

The statute seems to be aimed at three things which
it is supposed insolvents would possibly be tempted to
do for the purpose of avoiding or deferring the payment
of their debts. First, they might dispose of their property
in such manner as to interpose obstacles to legal process,
with intent to hinder creditors in the collection of their
demands; or, second, to delay payment to some future
period ; or, third, to defraud their creditors by absolutely
defeating all attempts to enforce their claims. Any one
of these purposes is sufficient to avoid the transaction.?
If the design of a transfer. is a lawful one it matters not
that a creditor is thereby deprived of property which
might otherwise have been reached and applied to the
payment of his debt. Hence it is that a general assign-
ment,? or a preference,! is upheld though each is often
made or given to thwart some belligerent creditor.® The
secret motives that prompt the act in such cases are
unimportant.® Speaking of devices to aid the debtor,
Davis, J., said, in Robinson ». Elliott,” “The creditor
must take care in making his contract that it does not
contain provisions of no advantage to him, but which

1 State . Mueller, 10 Mo. App. 87.

t Burdick . Post, 12 Barb. (N. Y.) 172; affi'd, 6 N. Y. 522. See Pilling
v. Otis, 13 Wis. 495; Burgert ». Borchert, 59 Mo. 80; Crow z. Beardsley, 68
Mo. 435; Planters’ Bank ». The Willea Mills, 60 Ga. 168; Sutton ». Hanford,
11 Mich. 513; Davenport ». Cummings, 15 Iowa, 219. See, especially, the
case of Nicholson #. Leavitt, 6 N. Y. 510; S. C. 10 N. Y. 591.

3 Hoffman ». Mackall, 5 Ohio St. 124; Hefner . Metcalf, 1 Head (Tenn.),
577 ; Grover . Wakeman, 11 Wend. (N. Y.) 194.

« Hall ». Amnold, 15 Barb. (N. Y.) 599; Hartshorn ». Eames, 31 Me. ¢8.

s Hartshorn ». Eames, 31 Me. 98; Holbird ». Anderson, 5 T. R. 235.

¢ Horwitz ». Ellinger, 31 Md. 504; Pike . Bacon, 21 Me. 280; Covan-
hovan ». Hart, 21 Pa. St. 500.

7 22 Wall. 523.
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benefit the debtor, and were designed to do so, and are
injurious to other creditors. The law will not sanction a
proceeding of this kind. It will not allow the creditor
to make use of his debt for any other purpose than his
own indemnity. If he goes beyond this, and puts into
the contract stipulations which have the effect to shield
the property of his debtor, so that creditors are delayed
in the collection of their debts, a court of equity will not
lend its aid to enforce the contract.”

§ 12. Word “disposed” construed.—In Bullene w.
Smith ! it appeared that section 398, of the Revised Stat-
utes of Missouri, authorized an attachment to issue in
the following, among other cases: Where the defend-
ant had fraudulently conveyed or assigned his property
so as to hinder or delay his creditors; where the de-
fendant had fraudulently concealed, removed or disposed
of his property or effects, so as to hinder his creditors.
The court held that the word disposed, as here used,
covered all such alienations of property as might be
made in ways not otherwise pointed out in the stat-
ute : for example, pledges, gifts, pawns, bailments, and
other transfers and alienations which might be effected
by mere delivery and without the use of any writing, as-
signment or conveyance. Other species of conveyances
were excluded. Hence it was held that a charge to a
jury to the effect that the defendant had fraudulently dis-
posed of his property was not supported by proof that
he had executed a fraudulent mortgage.

§ 13. No definition of fraud.—Fraud is as difficult
to define?® as it is easy to perceive. Courts of equity
have skillfully avoided giving a precise and satisfactory
definition of it, so various is its form and color. It is

' 73 Mo. 1351.
2 See Green 7. Nixon, 23 Beav. 530; Reynell . Sprye, 1 DeG.,, M. & G.

691.




22 INTRODUCTORY OBSERVATIONS, [§ 3.

sometimes said to consist of ‘“any kind of artifice em-
ployed by one person to deceive another.” But the term
is one that admits of no positive definition, and cannot
be controlled in its application by fixed and rigid rules.
It is to be inferred or not, according to the special cir-
cumstances of every case. Whenever it occurs it usually
vitiates the transaction tainted by it.! “ Fraud,” said De
Grey, C. J,, “is an extrinsic, collateral act, which vitiates
the most solemn proceedings of courts of justice. Lord
Coke says it avoids all judicial acts, ecclesiastical or
temporal.”? It is the judgment of law on facts and in-
tents.® Its existence is often a presumption of law from
admitted or established facts, irrespective of motive, and
too strong to be rebutted* “ Fraud,” said Story, J., “ will
vitiate any, even the most solemn transactions; and an
asserted title to property, founded upon it, is utterly
void.”® “ Fraud is always a question of fact with refer-

! Fenner . Dickey, 1 Flippin, 36.

Undue influence.—So what constitutes undue influence is a question de-
pending upon the circumstances of each particular case. It is a species of
constructive fraud which the courts will not undertake to define by any fixed
principles, lest the very definition itself furnish a finger-board pointing out the
path by which it may be evaded. The following principle, we think, is sound,
both in law and morals, and though a departure from the former rule, is sus-
tained by the more modern authorities. When one, living in illicit sexual re-
lations with another, makes a large gift of his property to the latter, especially
in cases where the donor excludes the natural objects of his bounty, the
transaction will be viewed with such suspicion by a court of equity as to cast
on the donee the burden of proving that the donation was the result of free
volition, and was not superinduced by fraud or undue influence.

2 Rex 2. Duchess of Kingston, 20 How. St. Tr. 544 ; 2 Smith’s L. C. 687.
See Brownsword ». Edwards, 2 Ves. Sen. 246; Meddowcroft . Huguenin, 4
Moo. P. C. 386; Perry . Meddowcroft, 10 Beav. 122; Harrison ». Mayor,
etc. of Southampton, 4 DeG., M. & G. 137; Gill #. Carter, 6 J. J. Marsh. (Ky.)
484; Hall . Hall, 1 Gill (Md.), 391 ; Wilson . Watts, g Md. 356.

3 Pettibone ». Stevens, 15 Conn. 26; Sturtevant ».Ballard, g Johns. (N. Y.)
342; Otley z. Manning, 9 East, 64; Morgan . Elam, 4 Yerg. (Tenn.) 438;
Worseley . Demattos, 1 Burr. 467.

4 Belford v. Crane, 16 N. J. Eq. 265.

$ United States ». Amistad, 15 Peters, 594.
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ence to the intention of the grantor. Where there 1s no
fraud there is no infirmity in the deed. Every case de-
pends upon its circumstances, and is to be carefully scru-
tinized. But the vital question is always the good faith
of the transaction. There is no other test”!' Fraud
does not consist in mere intention, but in intention car-
ried out by hurtful acts.? “ Fraud or no fraud is gener-
ally a question of fact to be determined by all the cir-
cumstances of the case.”® Direct proof of positive fraud
in the various kinds of covinous alienations which we
are to discuss, is not, as we shall presently see, generally
attainable, nor is it vitally essential. The fraudulent con-
spirators will not be prompted to proclaim their unlaw-
ful intentions from the housetops, or to summon disin-
terested parties as witnesses to their nefarious schemes.
The transaction, like a crime, is generally consummated
under cover of darkness, with the safeguards of secrecy
thrown about it. Hence it must be scrutinized and
judged by all the surrounding circumstances of the case.
The evidence is “ almost always circumstantial. Never-
theless, though circumstantial, it produces conviction in
the mind often of more force than direct testimony.”*
In such cases, where fraud is in issue, “the field of cir-
cumstances ought to be very wide.”® From the very na-
ture of the case it can rarely ever be proved otherwise
than by circumstantial evidence. And if the facts and
circumstances surrounding the case, and distinctly proven,

1 Per Swayne, J., Lloyd #. Fulton, 91 U. S. 48s.

* Williams 2. Davis, 69 Pa. St. 28.

3 Per Hunt, J., Humes 2. Scruggs, 94 U. S. 22-28. See McKibbin ». Mar-
tin, 64 Pa. St. 356; Knowlton ». Mish, 8 Sawyer, 627.

¢ See Kempner ». Churchill, 8 Wall. 369 ; Newman w. Cordell, 43 Barb.
(N. Y.) 456: Babcock 7. Eckler, 24 N. Y. 623; Hamett ». Dundass, 4 Pa
St. 181; Warner v. Blakeman, 4 Abb. Ct. App. Dec. 535; Tumlin ». Craw-
ford, 61 Ga. 128 ; Engraham . Pate, 51 Ga. 537.

s Engraham v. Pate, 51 Ga. 537.
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are such as would lead a reasonable man to the conclu-
sion that fraud in fact existed, this is all the proof which
the law requires! It may be observed that there can
be no fraud unless there exist claims and rights which
can be delayed and hindered, and which, but for the
fraudulent conveyance, could be asserted. The law takes
no cognizance of fraudulent practices that injure no one.
Fraud without injury will not furnish a cause of action.
Unless these elements co-exist, the courts are powerless
to render any relief.?

§ 14. Restraints upon altenation—A conveyance as
regards real property may be defined to be “the transfer
of the title of land from one person, or class of persons, to
another,”® or as “a deed which passes and conveys land
from one man to another.”* The usual incident of prop-
erty of every kind owned or possessed by persons suz
Jurts is the power of alienation; generally speaking
every man may in theory of law do what he pleases with
that which is his own.® Almost the sole remaining re-

1 Lockhard ». Beckley, 10 W. Va. 87; White v. Perry, 14 W. Va. 86.

2 Fellows 7. Lewis, 65 Ala. 354; Castle v. Palmer, 6 Allen (Mass.), 401 ; Le-
grov. Lord, 10 Me. 161 ; Foster ». McGregor, 11 Vt. 595 ; Danforth v. Beattie,
43 Vt. 138; Crummen v. Bennet, 68 N. C. 494; Sears z. Hanks, 14 Ohio St.
298; Vaughan #. Thompson, 17 Ill. 78; Muller ». Inderreiden, 79 Il 382;
Anthony ». Wade, 1 Bush (Ky.), 110; Morton z. Ragan, § Bush (Ky.), 334;
Lishy . Perry, 6 Bush (Ky.), 515; Kuevan w. Specker, 11 Bush (Ky.), 1;
Vogler ». Montgomery, 54 Mo. 577; Smith v. Rumsey, 33 Mich. 183; Hugunin
v. Dewey, 20 Towa, 368 ; Edmonson v. Meacham, 50 Miss. 34; Wood v. Cham-
bers, 20 Tex. 247 ; McFarland ». Goodman, 6 Biss. 111; Cox . Wilder, 2 Dill.
45 ; Smith 2. Kehr, Ib. 50; Dreutzer . Bell, 11 Wis. 114 ; Pike . Miles, 23 Wis.
164 ; Murphy . Crouch, 24 Wis. 365; Succession of Cottingham,29 La. Ann.
669 ; compare Getzler 2. Saroni, 18 Ill. 511 ; Currier 2. Sutherland, 54 N. H. 475;
Huey’s Appeal, 29 Penn. St. 219. See §§ 46-48.

3 Klein v. McNamara, 54 Miss. 105.

¢« Brown #. Fitz, 13 N. H. 285, *“There is no magical meaning in the
word ‘ conveyance ’; it denotes an instrument which carries from one person
to another an interest in land.”” Lord Cairns, L. C., in Credland ». Potter,
L. R. 10 Ch. App. 12.

s See § 52.



§ l4._| INTRODUCTORY OBSERVATIONS., 25

straint upon the power of alienation of land is that which
adjudges void conveyances of real property held adversely
by a third party at the date of the conveyance. Statutes
adjudging such conveyances void “ were originally intro-
duced partly upon the theory that it would be dangerous
to permit the transfer of disputed or ‘fighting’ titles, lest
powerful and influential perséns might purchase and use
such titles as a means of oppressing poor people.”! But
these statutes are being rapidly abolished, circumvented,
or ignored as impracticable and unnecessary in this
country, and even this restraint upon alienation will soon
be wholly superseded.? The restriction which we are
about to consider upon a debtor’s power of alienation of
property at the expense of his creditor, is one that has
existed from time immemorial, and which will not out-
live its usefulness so long as people are dishonest or in-
clined to be generous before they are just. The claims
of creditors, it may be observed, rest upon legal obliga-
tions higher than the demands of affection or generosity,
commendable as a response to these may be when no
duties which the law declares paramount intervene.?
Creditors, as we have said, have an equitable interest for
the payment of their claims in their debtor’s property, or
in “the means he has of satisfying their demands,”* and
there is in our jurisprudence a clear restraint upon the
debtor’s right of alienation, where it is attempted to be
exercised for the purpose of hindering, delaying or de-

' Sedgwick & Wait on Trial of Title to Land (ed. 1882), § 190; see
Sedgwick w. Stanton, 14 N. Y. 295; Crary ». Goodman, 22 N. Y. 177; Mc-
Mahan v. Bowe, 114 Mass. 145; Humbert z. Trinity Church, 24 Wend. (N.
Y.) 611 ; Matter of Department of Parks, 73 N.Y. 560 ; Dawley . Brown,
79 N. Y. 390; Williams ». Rawlins, 33 Ga. 117.

2 Ibid.

3 See Potter v. Gragie, 58 Ala. 303 ; Wait ». Day, 4 Denio (N. Y)), 4393
Sherman v. Barrett, 1 McMullan s (S. C.) Law, 147.

+ Seymour ». Wilson, 19 N. Y. 418.
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frauding his creditors, or defeating their lawful right to
subject his property by legal process to the satisfaction
of their lawful demands. The cardinal principle run-
ning through all such cases is, that the property of
the debtor shall not be diverted from the payment of
his debts, to the injury of his creditors by means of
the fraud! The law does not restrain a man’s dominion
over his own property so long as he acts with fairness
and good faith; but it avoids all fraudulent alienations
devised to secure property from the pursuit of his cred-
itors; it is fraudulent to defeat them by a reservation of
benefit to himself; it is equally fraudulent to defeat them
by benefactions conferred upon others?

“The current of law,” says Professor Gray}® “ has for
centuries been in favor of the removal of old restraints on
alienation ; in favor of the disallowance of new ones; and
especially in favor of compelling a debtor to apply to his
debts all property which he could use for himself or give
at his pleasure to others. The legislatures and the courts
have co-operated to this end. Family and ecclesiastical
pride, natural dishonesty, and narrow precedents, have
been formidable obstacles to this movement, but its
general success has been unmistakable.” The debtor
must devote all his property absolutely to the payment
of his debts; reserve no control for himself;* provide
for no benefit to himself® other than what may result
from the payment of his debts; impose no condition
upon the right of the creditors to participate in the

1 Clements 2. Moore, 6 Wall. 312 ; Tompkins . Sprout, 55 Cal. 36.

* Lockhard . Beckley, 10 W. Va. g6; Hunters v. Waite, 3 Gratt. (Va.) 26.

3 Restraints on the Alienation of Property, by John Chipman Gray, Esq.,
Story Professor of Law in Harvard University. Boston: Soule & Bugbee, 1883.
P. 2.

« West v. Snodgrass, 17 Ala. 554; Riggs . Murray, 2 Johns. Ch. (N. Y.)
565; Donovan 7, Dunning, 69 Mo. 436 ; Fisher . Henderson, 8 N.B.R. 175.

s See Lukins ». Aird, 6 Wall. 79; Wooten ». Clark, 23 Miss. 75; Arthur
». Com. & R. Bank, 17 Miss. 394; Towle . Hoit, 14 N. H. 61.
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fund ; authorize no delay on the part of the trustee.! A
debtor may be said to sustain two distinct relatious to
his property; that of owner and gwas: trustee for his
creditors. As owner he may contract debts to be satis-
fied out of his property, create liens upon it, and sell or
give it to others at pleasure, and, as we shall presently
see, so far as he is personally concerned, he will be bound
by his own acts. The law, however, lays upon him an
obligation to pay his debts, and in behalf of his creditors
holds him to the exercise of good faith in all transactions
relating to the fund upon which they necessarily depend
for payment. The debtor, therefore, cannot be permitted
to create fictitious debts, or to do any of-the acts specified
mala fide to the prejudice of his creditors.

§ 15. Fraudulent Conveyances—Characteristics and
classes.—A fraudulent conveyance may be defined to be
a conveyance the object, tendency or effect of which is
to defraud another, or the intent of which is to avoid
some duty or debt due by or incumbent upon the party
making it.> As was said by Lord Mansfield in Cadogan
v. Kennett :* ““ The question in every case is, whether the
act done is a bona fide transaction, or whether it is a Zrzck
and contrivance to defeat creditors” The same test has
been referred to as decisive by Mr. Justice Story,!and
Chief Justice Marshall® As we shall presently see, to
constitute such a disposition of property, three elements
must concur—first, the thing disposed of must be of

! Oliver Lee & Co.’s Bank 2. Talcott, 19 N. Y. 148.

t See 2 Kent’s Com. 440; 4 Id. 462. * One of the surest tests of a fraud-
ulent conveyance is that it reserves to the grantor an advantage inconsistent
with its avowed purpose, or an unusual indulgence ” (Thompson . Furr,
57 Miss. 484. See Bentz 7. Rockey, 69 Pa, St. 71; Edwards ». Stinson, §9
Ga. 443; Mitchell . Stetson, 64 Ga. 442); such as a support. Graves -
Blondell, 70 Me. 194; Henry ». Hinman, 25 Minn. 199; Young . Heermans,
66 N. Y. 374.

32 Cowp. 434 ¢ 2 Story’s Eq. Jur. § 353.

3 United States ». Hooe, 3 Cranch, 73.
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value, out of which the creditor could have realized all or
a portion of his claim ; second, it must be transferred or
disposed of by the debtor; and third, this must be done
with intent to defraud.! Stated in another form, in order
to bring a case within the terms of the statute, there must
exist a creditor to be defrauded, a debtor intending to
defraud, and a conveyance of property which is appropri-
able by law to the payment of the debt due.* Usually to
avoid the transaction there must be some interest in the
property left in the debtor; some reservation inconsist-
ent with a true sale; or some hiding or cloaking of the
surplus so as to cover it up for the benefit of the debtor
or his family.® ‘Whether a conveyance be fraudulent or
not, as against creditors, depends on whether it was made
on good consideration and boza fide. It is not enough
that it be on good consideration or bona fide; it must be
both. If it be defective in either particular, though good
between the parties and their representatives, it is void-
able as to creditors* It has been observed that to avoid
a fraudulent transfer three things are necessary: Fraud
on the part of the vendor; fraud on the part of the ven-
dee; and an injury to the party complaining.® This, as
we shall see, is too general a statement, for in certain cases
of voluntary alienations proof of actual participation in
the fraud by the vendee is not essential to annul the trans-
action. Again, these covinous alienations with respect
to the rights of the creditors, existing and subsequent,
and the character of the debtor’s interest, are divisible
into three classes. (1) Where a debtor conveys a title

' Hoyt ». Godfrey, 88 N. Y. 669. See Florence Sewing Machine Co. ».
Zeigler, 58 Ala. 224. See § 23.

* O’'Conner . Ward, 60 Miss. 1036.

3 See Hobbs #. Davis, 50 Ga. 214; Price #. Pitzer, 44 Md. 527.

* Randall 2. Vroom, 30 N. J. Eq. 358; 1 Story's Eq. Jur. § 353; Sayre 2.
Fredericks, 16 N. J. Eq. 205.

% Guidry v. Grivot, 2 Martin, N. S. (La.) 13.
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in fraud of creditors. (2) Where a person not indebted
alienates property with the intention to defraud future
creditors. (3) Where the property is paid for by the
debtor, but the conveyance is taken in the name of a
third party. Dillon, J., observed: “ Any instrument is
fraudulent which is a mere trick or sham contrivance, or
which originates in bad motives or intentions, that is

made and received for the purpose of warding off other
creditors.”!

§ 16. Fraudulent conveyances at common law.—Stal-
utes declaratory—By the rules of the common law all
conveyances made in fraud of creditors were regarded
as voidable at the instance and suit of such creditors.
The famous statutes of Elizabeth, to be presently consid-
ered,avoiding fraudulent conveyances,were merely declara-
tory of the common law;? the same result would have been
worked out without the aid of the statutes The stat-
utes were not necessary to this result ;® but are to be re-
ceived when such transfers are brought in question only
as a true and accurate declaration of the common law.*

! Hughes v. Cory, 20 Iowa, 405.

* See notes to Twyne's Case (3 Rep. 80), 1 Smith’s Leading Cases, 1,
continued from 1866 to 1879, in 18 American Law Register, N. S. 137; Cado-
gan 7. Kennett, 2 Cowper, 432; Curtis v. Leavitt, 15 N. Y. 124; Clem-
ents ». Moore, 6 Wall. 299, 312; Nellis #. Clark, 20 Wend. (N. Y.) 27;
Blackman ». Wheaton, 13 Minn. 326; Stoddard . Butler, 20 Wend. (N. Y.)
516; Clark 7. Douglass, 62 Pa. St. 416; Brice ». Myers, 5 Ohio, 121; Baker
2. Humphrey, 101 U. S. 499; Hamilton ». Russel, 1 Cranch, 310.

3 Clement 2. Moore, 6 Wall. 312; Davis ». Turner, 4 Gratt. (Va.) 429.
See §§ 18-21.

¢ Cadogan . Kennett, 2 Cowp. 432.

® Baker . Humphrey, 101 U. S. 499; Clements . Moore, 6 Wall. 299.

¢ Clark . Douglass, 62 Pa. St. 416; Rickards z. Attorney Genl. 12 Cl. &
F. 44. See Barton v. Vanheythuysen, 11 Hare, 126-132; Ryall z. Rolle, 1
Atk. 178; Utterson z. Vernon, 3 T. R 546. In Gardner #. Cole, 21 Iowa,
209, Dillon, J., after remarking that the statutes 13 Eliz. and 27 Eliz. had never
been legislatively re-enacted in Iowa, said, “ But antedating as these statutes do
the settlement of this country, and being mainly, if not wholly, declaratory of
the common law, which sets a face of flint against frauds in every shape,
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Lord Coke! comments on the word ‘“declare” in the
statute as showing that this was the case, and Lord
Mansfield, in Cadogan z. Kennett,? said that “the prin-
ciples and rules of the common law, as now universally
known and understood, are so strong against fraud in
every shape, that the common law would have attained
every end proposed by the statutes 13 Eliz. c. 5 and 27
Eliz. c. 4”® So, also, Chancellor Kent asserted that the:
“statute of Elizabeth” was “only in affirmance of the.
principles of the common law.”* This feature of our
jurisprudence is of the highest importance, and creditors
are justified in invoking it in cases where it is sought to
defeat their claims as not coming exactly within the
precise wording of the statute avoiding a particular kind
of transfer. The flexible principles of the common law
supplement and support the technical framework of the
statute, and constitute the deep and broad foundation up-
on which the creditor’s rights are founded. The mere
omission of a provision embracing “ goods, chattels and
things in action,” from a section of the statute declaring
void conveyances and assignments of estates or interests
in land, made with intent to hinder, delay or defraud cred-
itors, will not be construed to be a repeal of the common
law rule which renders a conveyance of goods and chat-
tels, made with such intent, fraudulent and void as to
creditors.” In Fox ». Hills?® the statute concerning fraud-

they constitute the basis of American jurisprudence on these subjects, and
are, in this State, part of the unwritten law.”

1 Co. Litt. 76a, 290b, 3 Rep. 82b. 2 2 Cowp. 434.

3 See Clements . Moore, 6 Wall. 299; Starin v. Kelly, 88 N. Y. 421.

4 Sands z. Codwise, 4 Johns. (N. Y.) 596; S. C. 4 Am. Dec. 313.

3 Blackman ». Wheaton, 13 Minn. 331. *“The principle of the court of
equity is that a provision for the wife, contrived to conceal the means of the
husband from his creditors by placing the ostensible title in her, though not
within the stjtute of frauds. is void as to creditors, by the unwritten law.’
Bernheim . Beer, 56 Miss. 151.

6 1 Conn. 298.
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ulent conveyances was construed not to comprehend
claims founded on tort, but it appearing that a voluntary
deed had been given to avoid such a claim, the instrument
was promptly adjudged void at common law as to the
creditor. In Lillard 2. McGee,! which was a suit to set
aside a conveyance at the instance of a creditor whose
claim was a judgment for damages in an action of slan-
der, the court said: “ Fraud is one of the main pillars of
the jurisdiction of a court of equity, and there is no ques-
tion of its competency, prior to the statute, to give relief
in a case of this sort. Now as the statute is made in af-
firmance, not in derogation of the common law, it cannot
have the effect of taking from a court of equity its juris-
diction ; for it is a settled rule that an affirmative statute
does not repeal the common law.”

“The common law of England,”® says Roberts,
“abhors every species of covin and collusion ; but being
tender of presuming fraud from circumstances, statutes
have been specially framed to suit the exigencies of the
times,® which are as fertile in the artifices of concealment
as in the opportunities of deceit. It was the prevention
and not the punishment of fraud in which the common
law was defective, for there is no instrument or act which
is not liable by the law of this country to be rendered
absolutely void by clear and explicit evidence of fraudu-
lent intention. So general, indeed, is the condemnation
of all fraudulent acts by the law of England, that a fraud-
ulent estate is said, in the masculine language of the
books, to be no estate in the judgment of the law.”

§ 17. Covinous transfers of choses in action—By
the law of England, before the American Revolution, as

1 4 Bibb (Ky.), 166.
2 Roberts on Fraudulent Conveyances (ed. 1807), p. 520.

3 Que natura videntur honesta esse, temporibus sunt inkonesta, Cic. de
Off. lib. 3.
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established by decisions of Fortescue, M. R., Lord
Hardwicke, and Lord Northington, fraudulent convey-
ances of choses in action, though not specified in the
statute, were voidable equally with transfers of tangible
assets, but from the nature of the subject-matter the rem-
edy of the creditors must be sought in equity.!

Gray, C. J,, in the opinion in Drake ». Rice,? says,
« Of the only case before our Revolution cited in the
learned argument for the claimant, we have but this
brief note: ‘ A man, being much in debt, six hours be-
fore his decease gives 4600 for the benefit of his
younger children ; this is not fraudulent as against cred-
itors ; though it would have been so of a real estate, or
chattel real’® The report, having been published in 1740,
cannot have been unknown to the eminent English
judges who made the decisions already cited ; and, as ob-
served by Lord Redesdale, the book is anonymous and
of not much authority.* The opinions of the English and
Irish courts of chancery since our Revolution, cited for
the claimant, cannot outweigh the cases above referred
to, as evidence of the law of England at the time of the
separation of the colonies from the mother country. In
the case at bar, it is agreed that the law of New York
respecting fraudulent conveyances is the same as the
common law and the law of Massachusetts; and that by
the law of New York choses in action, although they
cannot be attached or levied upon, yet may, after execu-

! Drake 2. Rice, 130 Mass. 410; Taylor #. Jones, 2 Atk. 6c0; King %.
Dupine, 2 Atk. 603, note; Horn ». Horn, Ambler, 79; Ryall 2. Rolle, 1 Atk,
165; S. C. 1 Ves. Sen. 348; Partridge v. Gopp, 1 Eden, 163; s. C. Ambl.
596; Bayard ». Hoffman, 4 Johns. Ch. (N. Y.) 450; Hadden w. Spader, 20
Johns. (N. Y.) 554 ; Abbott 2. Tenney, 18 N. H. 109; Sargent ». Salmond,
27 Me. 539. See § 33, and cases cited.

2 130 Mass. 413. 3 Duffin . Furness, Sel. Cas. Ch. 216.

¢« Barstow . Kilvington, 5 Ves. 593, 598; Hovenden v. Annesley, 2 Sch. &

Lef. 607, 634.
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tion issued on a judgment at law, be reached by proceed-
ings before a magistrate in the nature of proceedings
under the poor debtor acts of this commonwealth, and
by the appointment of a receiver to take and dispose of
the debtor’s property.”?

§ 18. Early statutes avoiding [fraudulent convey-
ances.—The widely known statute, 13 Eliz,, c. 5 (1570),
perpetuated by 29 Eliz,, c. 5 (1587), was not by any
means, as many suppose, the first legislative attempt to
formulate and declare the principles of the common law
on this subject, or to repress covinous transfers by statu-
tory enactment. By 3 Hen. VII, c. 4 (1487), “all
deeds of gift of goods and chattels made or to be made
of trust to the use of the person or persons that made
the same deed of gift,” are declared “void and of none
effect.” And the prior act of 50 Edw. III,c. 6 (1376),
reads as follows: “Divers people * * * do give their
tenements and chattels to their friends, by collusion to
have the profits at their will, and after do flee to the fran-
chise of Westminster, of St. Martin-le-Grand of LLondon,
or other such privileged places, and there do live a great
time with an high countenance of another man’s goods
and profits of the said tenements and chattels, till the said
creditors shall be bound to take a small parcel of their
debt, and release the remnant, it is ordained and assented,
that if it be found that such gifts be so made by collusion,
that the said creditors shall have execution of the said
tenements and chattels as if no such gift had been made.”
The statute, 2 Rich. II, stat. 2, c. 3 (1379), contained
provisions on the same subject, and from its recitals was
evidently framed to repress the hypocritical religious zeal

' See Donovan #. Finn, 1 Hopkins’ Ch. (N.Y.) 59; s.C. 14 Am, Dec. 531
especially the learned note at page 542, and see § 33.

8
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of fraudulent debtors! and to furnish a method of sub-
stituted service of process? The quaint provisions of
these early statutes show conclusively that fraudulent
conveyances are not entirely the offspring of our modern
civilization. Fraud, which the common law so greatly
abhorred, was so much practiced by debtors upon cred-
itors in early times as to attract the attention of Parlia-
ment, and to constitute a subject of frequent legislation. .
“These statutes,” said Lord Mansfield, “ cannot receive
too liberal a construction, or be too much extended in
suppression of fraud.”® It may be observed in explana-
tion of this early legislation against fraudulent transfers
that these statutes were enacted to more clearly formu-
late the common law with a view to suppress voluntary
conveyances and secret trusts made by debtors who had

1V “ITEM, #n case of debt, where the debtors make feigned gifts and feoff-
ments of their goods and lands to their friends and others, and after withdraw
themselves, and flee into places of holy church privileged, and there hold them
a long time, and take the profit of their said lands and goods so given by
fraud and collusion, whereby their creditors have been long and yet be de-
layed of their debts and recovery, wrongfully and against good faith and
reason; it is ordained and established, That after that the said creditors have
. thereof brought their writs of debt, and thereupon a capzasawarded, and the
sheriff shall make his return that he hath not taken the said persons because
of such places privileged in which they be or shall be entered, then * * *
another writ shall be granted * * * that proclamation be made openly at the
gate of the place so privileged, where such persons be entered, by five weeks
continually, every week once, that the same person be at a certain day, * * *
before the Kings justices, and * * * if the said persons called come not
* * * judgment shall be given against them upon the principal for their de-
fault. * * * Execution shall be made of their goods and lands, being out of the
place privileged, as well, that is to say, of those lands and goods so given by
collusion, as of any other out of the same franchise, after that such collusion
or fraud be duly found in the same manner as that ought to have been, if no
devise had been thereof made, notwithstanding the same devise.”

2 By a Manx statute *“all fraudulent assignments, or transfers of the
debtor’s goods or effects, shall be void, and of no effect against his just cred-
itors.” Mills’ Statute Law of Isle of Manx, p. 238. Corlett z. Radcliffe, 14
Moore’s C. P. 121-132,

3 Cadogan v. Kennett, Cowp. 434.
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escaped arrest for debt, or avoided service of process by
fleeing to sanctuaries or holy ground. The number of
these conveyances, however, was comparatively small,
and their appearance is said to have been spasmodic and
premature, and ‘“far in advance of the time for their
normal natural development.” Sanctuaries, or cities of
refuge for fraudulent and absconded debtors, do not seem
to have been wholly abolished until during the reign of
James I, and one such sanctuary, the noted White-friars,
which flourished in the reign of that monarch, has been
immortalized by Sir Walter Scott in his “ Fortunes of
Nigel.”?

§ 19. Statute, 13 Eliz., c. 5, and tts object.—This
statute was passed for the protection of creditors, and is
the great model which has been re-enacted in sub-
stance, or copied wherever Anglican law prevails. The
leading object of the statute was to prevent those collusive
transfers of the legal ownership which place the property
of a man indebted out of the reach of his dona fide cred-
itors, and leave to him the beneficial enjoyment of that
which ought in conscience to be open to their legal reme-
dies? By its provisions all conveyances and dispositions
of property, real or personal, made with the intention of
defrauding creditors, are declared to be null and void as
against the creditors.® Mr. Reeves says that several acts
had been formerly passed on the subject of fraudulent
conveyances ‘‘ but none of them had gone so far” as the
statutes 13 Eliz. and 27 Eliz. ““to restrain these feigned
gifts.”* MTr. Justice Story observes that this statute (13

1 Essay by John Reynolds, Esq., on Fraudulent Conveyances, etc., read
before New York State Bar Association, Nov. 18, 1879.

s Roberts on Fraudulent Conveyances, p. §54.

3 See Drake v. Rice, 130 Mass. 410,

4 5 Reeves’ Hist. Eng. Law, pp. 244, 245.
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Eliz.) “has been universally adopted in America as the
basis of our jurisprudence ” upon the subject! It may be
found enacted almost intact in many of our statute books,
and is still popularly called “the statute of Elizabeth,”
just as statutory remedies for the trial of title to real
property are known by the familiar title of ejectment.
The general interpretation placed upon the statute of
Elizabeth is well illustrated in a recent case in Maine?in
which the court say, ‘“ We derived our law in relation to
conveyances fraudulent as to creditors, from the stat. 13
Eliz, c. 5, which has been adopted here as common law.?
This statute, declaring that conveyances made with intent
to *delay, hinder or defraud creditors,’ shall be ‘deemed
and taken (only as against creditors, etc.) to be clearly
and utterly void, frustrate and of none effect,’ has been
invariably construed as plainly implying that they are
valid as between the parties and their representatives ;*
and can be avoided only by creditors on due proceed-
ings ;® or their representatives, such as assignees in bank-
ruptcy or insolvency of the grantor,® and the executors or
administrators of grantors since deceased whose estates
have been declared insolvent.” And notwithstanding the
words ‘utterly void,’ etc., applied to such conveyances,
they are not, even as to creditors, void but voidable ;® and
all the courts concur in holding that if the fraudulent
grantce convey the premises to a boza fide purchaser for a
valuable consideration before the creditor moves to im-

1 Story’'s Eq. Jur. § 353.

* Butler z. Moore, 73 Maine, 154.

3 Howe v. Ward, 4 Me. 196, 199.

¢ Nichols . Patten, 18 Me. 231; Andrews ». Marshall, 43 Me. 274; Ben-
jamin on Sales, 3d Am. ed. p. 476, and note.

8 Miller ». Miller, 23 Me. 22; Thompson ». Moore, 36 Me. 47; Stone v.
Locke, 46 Me. 445.

¢ Freeland v. Freeland, 102 Mass. 475, 477.

7 McLean v. Weeks, 65 Me. 411, 418,

8 Andrews ». Marshall, 43 Me. 272.
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peach the original conveyance, the purchaser’s title can-
not be disturbed.” !

§ 20. [is interpretation and construction.—* Not-
withstanding,” says Mr. Roberts, “ these laws are greatly
penal, the rule still holds of giving them an extended and
liberal exposition.”? Statutes in suppression of deceit
and covin should be equitably expounded, although they
are highly penal? In McCulloch ». Hutchinson, Ser-
geant, J.,said: “The statutes on this subject are liberally
expounded for the protection of creditors, and to meet
the schemes and devices by which a fair exterior may
be given to that which is in reality collusive.”® *The
statute,” says Allen, J., “has always had a liberal inter-
pretation, for the prevention of frauds.”® The law
“loves honesty and fair dealing,” and ‘‘so construes
liberally statutes to suppress frauds,” as far as they an-
nul the fraudulent transaction.”® As early as Twyne's
Case’ it was resolved that “because fraud and deceit

' Neal ». Williams, 18 Me. 391; Hoffman ». Noble, 6 Met. (Mass.) 68;
Bradley ». Obear, 10 N. H. 477.

* Roberts on Fraudulent Conveyances, p. 542. In Aiis enim guae sumt
favorabilia anime, gquamuvis sunt damnosa rebus, fiat alzyuando extensio
statuts.

3 Wimbish . Tailbois, Plowd. Com. 59. See Roy . Bishop of Norwich,
Hob. 75 ; Brice v. Myers, 5 Ohio, 123.

47 Watts (Pa.), 435.

3 See Cadogan v. Kennett, 2 Cowp. 432; Gooch’s Case, § Rep. 60.

€66 N. Y. 383. See Pennington 7. Seal, 49 Miss. 525.

7 Citing Twyne's Case, 3 Rep. 8ob; Cadogan ». Kennett, 2 Cowp. 432-434.

s Bishop on the Written Laws, § 192. * Statutes against frauds are to be
liberally and beneficially expounded. This may seem a contradiction to the
last rule [that penal statutes are to be construed strictly]; most statutes
against frauds being in their consequences penal. But this difference is here
to be taken : where the statute acts upon the offender and inflicts a penalty,
as a pillory or a fine, it is then to be taken strictly; éu# when the statute acts
upon the offense, by setting aside the fraudulent transaction, bere it is to be
construed liberally.” 1 Bl. Com. 88, See Carey v. Giles, 9 Ga. 253; Cum-
ming v. Fryer, Dudley (Ga.), 182; Ellis v. Whitlock, 10 Mo. 781.

?* 3 Rep. 82a.
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abound in these days more than in former times, * * * all
statutes made against fraud should be liberally and bene-
ficially expounded to suppress the fraud.” It may be sug-
gested that in construing statutes to prevent frauds, sup-
press public wrongs or effect a public good,—objects
which the law favors,—there is a pressure toward a
liberal interpretation ; but if they also provide a penalty,
which is a thing odious to the law, there is another pres-
sure toward the strict rule; so the balance may be in equi-
poise, or the one scale or the other may preponderate,
according to the special circumstances of the case, or the
views of the particular judge.!

§ 21. Statute, 27 Eliz. c. 4—This statute was enacted
in favor of purchasers, and renders void as against subse-
quent purchasers of the same land all conveyances, etc.,
made with the intention of defeating them, or contain-
ing a power of revocation. Mr. May observes? that “in
one respect, however, both these statutes were moulded
in strict conformity with the rules of the common law ;
for if  simplicity was the striking feature of the common
law,® it was in an almost equal degree the chief feature
of the statutes of Elizabeth, which are couched in very
general terms, so as to include, and allow their applica-
tion by the courts to any fraudulent contrivances to
which the fertility of man’s imagination might have re-
sorted, as a means of eluding a more precise and inflexi-
ble law.” ¢

! Compare Taylor #. United States, 3 How. 197; Fairbanks ». Antrim, 2
N. H. 105; Abbott z. Wood, 22 Me. 541 ; Sickles ». Sharp, 13 Johns. (N. Y.)
497; Van Valkenburgh 2. Torrey, 7 Cow. (N. Y.) 252.

t Fraudulent Conveyances (London, 1871), p. 3.

3 Citing Sug. Pow. Introduction, p. 1.

¢ As to the interpretation of these statutes as applied to dona jfide "pur-
chasers, see Bean ». Smith, 2 Mason, 272, per Story, ]., reviewing Roberts .
Anderson, 3 Johns. Ch. (N. Y.) 371, per Chancellor Kent. In Mulford #.
Peterson, 35 N. J. Law, 133, the court said, “ The statute, 13 Eliz. c. 5, makes
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§ 22. Twyne's Case>—This celebrated case is the cred-
itor’s beacon light in suits to annul covinous transfers.
The decision was promulgated in 1601, thirty years after
the enactment of the statute 13 Eliz. c. 5. Evidently cov-
inous dispositions of property were at that time beginning
to be troublesome, for, as we have said, it was resolved
that “because fraud and deceit abound in these days more
than in former times, all statutes made against fraud should
be liberally and beneficially expounded to suppress the
fraud.” It appeared, in this case, that P. was indebted
to T. in £400, and was indebted also to C. in £200.
C. brought an action of debt against P., and pending the
writ P., being possessed of goods and chattels of the
value of £300, secretly made a general deed of gift of all
his goods and chattels, real and personal whatsoever, to
T., in satisfaction of his debt ; notwithstanding which P.
continued in possession of the goods, some of which he
sold again, sheared the sheep, and marked them with his
own mark. Afterwards C. had judgment against P. and
took out a fier: facias directed to the sheriff of South-
ampton, who, by force of the writ, came to levy upon
the goods. Divers persons, by the command of T, re-
sisted the sheriff by force, claiming the goods as the
goods of T. by virtue of the gift; and whether the gift,
on the whole matter, was a good gift, or fraudulent and
void within the 13 Eliz. c. 5, was the question. It was

utterly void, frustrate, and of no effect, every feoffment, gift, grant, aliena-
tion, bargain, and conveyance of lands, tenements, goods, and chattels, or
any of them, devised and contrived to delay, hinder, or defraud creditors, as
against such creditors, any pretence, color, feigned consideration, expressing
of use, or any other matter or thing to the contrary. By the 27 Eliz. c.
4, conveyances made to defraud subsequent purchasers are declared void as
to persons defrauded. In both statutes a penalty is provided for, which par-
ties fo such conveyances, or such as are privy to or knowing of such fraud,
incur, who shall put in use or maintain, justify or defend, such conveyances
as made dona fide or upon good consideration.”
' 3 Rep. 80; 1 Smith’s L. Cas. 1; 18 Am. Law Reg. N. S. 137.
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determined by the Lord Keeper of the Great Seal, by
the Chief Justices, and by the whole Court of Star
Chamber, that the gift was fraudulent within the statute.
And as the signs and marks of fraud, it was said by the
court: (1) That the gift was general, without excep-
tion of the donor’s apparel, or of anything of necessity.
(2.) The donor continued in possession, and used the
goods as his own; and by means thereof traded with
others, and defrauded and deceived them. (3.) It was
made in secret. (4.) It was made pending the writ.
(5.) There was a trust between the parties; for the
donor possessed all, and used them as his proper goods;
and fraud is always apparelled and clad with a trust, and
a trust is the cover of fraud. (6.) The deed expressed
that the gift was made honestly, truly and bona fide, et
clausule inconsueta semper inducunt suspicionem! This
case is popularly regarded as the fountain from which
our modern law as to fraudulent conveyances flows, and
the profession frequently refer to and draw from it in
preference to selecting from the “myriad of precedents”
and “single instances” which financial crises and the
greed of dishonest debtors have since called into being.
The leading doctrine taught by this case has been prac-
tically superseded in England, but it still holds a promi-

! See Roberts on Fraudulent Conveyances (ed. 1845), pp. 544, 545. Lord
Eldon, in Kidd #. Rawlinson, 2 Bos. & Pul. 59, cited with approval from Bul-
ler’s Nisi Prius, where the following synopsis of Twyne’s Case may be
found: “A., being indebted to B. in £400, and to C. in £200, C. brings debt,
and hanging the writ, A. makes a secret conveyance of all his goods and
chattels to B. in satisfaction of his debt, but continues in possession, and sells
some, and sets his mark on other sheep; and it was holden to be fraudulent
within this act: (1) because the gift is general ; (2) the donor continued in pos-
session and used them as his own; (3) it was made pending the writ, and it is
not within the proviso, for though it is made on a good consideration, yet it is
not dona fide. But yet the donor continuing in possession, is not in all cases
a mark of fraud; as where a donee lends his donor money to buy goods, and
at the same time takes a bill of sale of them for securing the money.” Bul-
ler’s Nisi Prius, p. 258.
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nent place in our jurisprudence. This may be likened to
the use of statutory real writs in parts of the United
States after their complete abandonment in the mother
country.! - The exact point decided in Twyne’s Case is
that a conveyance by a debtor of tangible property, if
actually fraudulent, is void as to existing creditors. The
impression that the principles of this case are sufficient
to meet the exigencies of our modern jurisprudence is
clearly erroneous. Though Twyne’s Case has been charac-
terized as a “wonderful decision,” and amazement has been
expressed that the question involved should have come up
for adjudication at such an early period, yet it must be con-
ceded that the facts of the case are too restricted to furnish
rules sufficient to answer all the imperative demands of
creditors at the present day. Since this decision was ren-
dered its principles have been extended, as we shall pres-
ently see, to avoid covinous conveyances not only as to
existing creditors but in certain cases as to subsequent
creditors,? and even as to contingent subsequent credit-
ors ;® so it has been held to embrace creditors who were
suing the debtor for tort,* as for slander,” or assault and
battery,® or the misapplication of trust moneys more than
fifteen years before the conveyance.! So the doctrine
of the case has been enlarged to cover transfers of

1 See Sedg. & Wait on Ttial of Title to Land, §§ 72-76, c. II.

1 See Laughton z. Harden, 68 Me. 212; Day 2. Cooley, 118 Mass. 527.

3 See Jackson v. Seward, 5 Cow. (N. Y.) 71; Pennington v. Seal, 49 Miss.
525; Hoffman v. Junk, 51 Wis. 614.

4 See Post w. Stiger, 29 N. J. Eq. 558; Weir v. Day, §7 Iowa, 87; Lang-
ford ». Fly, 7 Hum. (Tenn.) 585; Walradt . Brown, 6 Ill. 397; Gebhart
v. Merfeld, 51 Md. 325; Cooke . Cooke, 43 Md. 522; Fox w. Hills, 1 Conn.
295.

s Jackson z. Myers, 18 Johns. (N. Y.) 425; Cooke ». Cooke, 43 Md. 531;
Wilcox #. Fitch, 20 Johns. (N. Y.) 472.

¢ Ford v. Johnston, 7 Hun (N. Y.), 567; Slater . Sherman, § Bush (Ky.),
206.

7 Strong v. Strong, 18 Beav. 408.

L
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intangible rights and choses in action, such as stocks,
transfer of an annuity? of a policy of life insurance? of
an equity of redemption! of certificates of stock,” of
a legacy! and all mere choses in action'® Still
Twyne’s Case has taken deep hold in our law, and
the main principles that control the determination
of the different phases of fraudulent conveyances can
generally be traced to this parent root. That the
case should at this late day be so widely cited and |
relied upon is conclusive proof that it embodies a
forcible exposition of sound and necessary rules affect-
ing covinous transfers, which neither lapse of time nor
change in circumstances can supersede. The case at-
tains the same relative prominence as a precedent in the
authorities that is accorded to the statute 13 Eliz.c.5,as a
model for modern legislative enactments. It seems in-
deed strange that so many evidences and badges of fraud,
common with us now, should have concentrated in such
an early case, and should have been so swiftly and skill-
fully detected and labeled. If the facts of this case are not
partially fictitious, and there is no reason to credit the in-
timation that they are, then it follows that the methods
and devices of the fraudulent debtor have undergone
few alterations since this remarkable decision was pro-
mulgated.

' Bayard ». Hoffman, 4 Johns. Ch. (N.Y.) 450, per Chancellor Kent;
Hadden . Spader, 20 Johns. (N. Y.) 554; Weed 2. Pierce, 9 Cow. (N. Y.)
723, per Chancellor Walworth; Edmeston ». Lyde, 1 Paige (N. Y.), 641.

2 Norcutt 7. Dodd, 1 Cr. & Ph. 100.

3 Stokoe ». Cowan, 29 Beav. 637; Skarf 2. Soulby, 1 Macn. & G. 364;
In re Trustee Relief Act, 5 De G. & S. 1; Burton v. Farinholt, 86 N. C. 260.

4 Sims 2. Gaines, 64 Ala. 397.

& Scott 2. Indianapolis Wagon Works, 48 Ind. 78.

¢ Bigelow v. Ayrault, 46 Barb. (N. Y.) 143.

7 Greenwood 7. Brodhead, 8 Barb. (N. Y.) 597; Drake . Rice, 130 Mass,
410,
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§ 23. What interests may be reached—Having con-
sidered the early statutes and authorities relating to cov-
inous alienations,' and taken a general view of the subject,
it now becomes proper to discuss the various classes of
property, and the rights and interests of debtors, which
may constitute the subject-matter of fraudulent alienations,
or which can be reached by creditors’ bills or other appro-
priate remedies, or through the instrumentality of a re-
ceiver or assignee. We have already seen that in gen-
eral one of the requisites of a fraudulent transfer is that
the property or thing disposed of by the debtor must be
of some value, out of which the creditor might have real-
ized the whole or a portion of his claim® Hence, where
a debtor canceled upon his books without consideration
an old account against one who was insolvent, it was said
that this did not amount to a disposition of property with

1 See §§ 19-22. * See § 15.
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intent to defraud creditors.! The foundation of this prin-
ciple is self-evident. The court wiil not interest itself in
any attempt to extend relief to a creditor unless its pro-
cess and judgment can be rendered practically effectual,
and a substantial benefit thereby conferred upon the
creditor. If the property transferred and sought to be
reached and subjected to the process of the court is not
liable to execution? or if the debtor has no beneficial in-
terest in it, the court will not inquire into the modes or
motives of its disposition. Such an inquiry would be
futile. In Hamburger ». Grant,® it appeared that the
amount of the indebtedness to the complainant was three .
dollars and fifty cents. In an action to cancel a fraudu-
lent conveyance, Kelly, J., said : “ The interposition of a
court of equity ought not to be asked to set aside a deed
on the ground of fraud for such a small sum of money.” *
The value of the assigned property is always important
as bearing upon the question of fraud.® It is difficult to
understand how a transfer of property which is of no value*
or in which the creditor has no interest,” can be considered
as being made in fraud of creditors® In New York it is

' Hoyt v. Godfrey, 88 N. Y. 669.

* See § 46. : s 8 Oregon, 182,

¢ Compare Ithaca Gas Light Co. . Treman, 93 N. Y. 660,

s By the former chancery practice in New York if the amount or value in
dispute did not exceed $100 the defendant could, under the statute and rule,
raise the objection that the sum in controversy was beneath the dignity of the
court, and thus secure a dismissal of the bill (see Shepard z. Walker, 7
How. Pr. (N. Y.) 46; Douw w. Shelden, 2 Paige (N. Y.), 323; Smets . Wil-
liams, 4 Paige (N. Y.), 364; Thomas z. McEwen, 11 Paige (N. Y.), 131), but
the statute and practice have since been changed and equitable actions involving
ess than $100. will now be entertained in that State. Marsh . Benson, 34
N. Y. 358; Braman v. Johnson, 26 How. Pr. (N. Y.) 27.

¢ Stacy v. Deshaw, 7 Hun (N. Y.), 451. See § 41.

? Youmans v. Boomhower, 3 T. & C, (N. Y.) 21.

¢ In Garrison ». Monaghan, 33 Penn. St. 234, the court said : * The deeds
by which these premises passed to the defendant were clearly fraudulent and
void, and the sheriff’s sale, therefore,vested the real title to them in the purchaser
and his assigns. It is, therefore, his land, and as he takes it freed from all
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provided by statute that insurance may be placed upon a
husband’s life for the sole benefit of his wife free from cred-
itors! Policies of thiskind are held, in a general sense, not
to be assignable by the wife.? In a case, however, where
a wife assigned such a policy to her children and her cred-
itors sought to avoid the transfer, it was held that they
were not in a position to do so, but the transfer was to
be regarded in the light of a disposition of property ex-
empt from execution, concerning which the creditor had
no right to complain® So it has been said to be a well
settled rule that a creditor’s bill, filed for the purpose of
removing a fraudulent obstruction, must show that such re-
moval will enable the judgment to attach upon the prop-

judgments and liens, except the reduced ground-rent of $50, no one claiming
under the defendant in the execution, can pretend to hold it against him upon
the ground that it has or had no value. If I have atitle to real or personal prop-
erty, no person can withhold it from me upon the simple allegation that it is
of no value, and then ask to have that question submitted to a jury. The case
of Fassit ». Phillips, 4 Whart. 399, which proceeded on this erroneous prin-
ciple, has been repeatedly overruled, after giving rise to numberless lawsuits."
It is apparently regarded as a most dangerous innovation upon the well-settled
principle that the owner of real or personal estate, and entitled to its posses-
sion, shall enjoy it himself, and that a stranger will not be heard to assert that
it is worth nothing when called upon to restore it to its true owner. This
would seem to conflict with the text. While the argument of the learned
court as to the right of an owner to recover his property, even though it is
without pecuniary value, is sound, yet, technically speaking, a creditor
cannot be regarded as the owner of his debtor’s property. Especially
in cases where the creditor appeals to the equity side of the court,and seeks a
discovery of assets, the machinery of justice ought not to be set in motion to
reach property of trivial or nominal value. It is not easy to see how property
of this character can be the subject of a fraudulent design. See French v.
Holmes, 67 Me. 190; Hopkirk z. Randolph, 2 Brock. 140.

' Laws of New York, 1840, c. 8o.

¢ Eadie 2. Slimmon, 26 N. Y. 9; Barry v. Equitable Life Assurance So-
ciety. 59 N. Y. 587.

3 Smillie . Quinn, 25 Hun (N.Y.), 332. See § 46. Insurance placed upon
his life by an insolvent for the benefit of his wife, is not necessarily in fraud
of creditors. Thompson z. Cundiff, 11 Bush (Ky.), 567; compare Nippes'
Appeal, 75 Pa. St. 478; Gould z. Emerson, 99 Mass. 154; Durian 2. Central
Verein, 7 Daly (N. Y.), 171; Leonard ». Clinton, 26 Hun (N. Y.), 290.
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erty ;! hence a valid general assignment will supplant a
creditor’s proceedings to cancel an instrument? such as a
mortgage,? if the assignee and not the creditor would be
the party benefited.

§ 24. Tangible property and intangible interests—
What interests then can be reached ? Manifestly all
tangible property, whether real or personal, which would
have been subject to levy and sale under execution, is
susceptible of fraudulent alienation, and may be reclaimed
and recovered by the creditor where it has been trans-
ferred by the debtor with a fraudulent intention. The
line is not drawn here however. The tendency of the
authorities is to reclaim every species of the debtor’s prop-
erty, prospective or contingent, for the creditor. As
has been seen, transfers of intangible rights and choses in
action, such as stocks,* annuities,® life insurance policies,®
book royalties,” patent rights? legacies® and choses in ac-
tion generally,” may be reached. It has been observed

1 Spring ». Short, go N.Y, 545. See Geery ». Geery, 63 N. Y. 252;
Southard v. Benner, 72 N. Y. 424.

2 Childs . Kendall, 17 Weekly Dig. (N. Y.) 546.

3 Spring ». Short, 12 Weekly Dig. (N. Y.) 360; affi'd, go N. Y. 545. But
see Leonard #. Clinton, 26 Hun (N. Y.), 288.

¢ Bayard . Hoffman, 4 Johns. Ch. (N. Y.) 450; Weed ». Pierce, 9 Cow.
(N. YJ) 723; Edmeston z. Lyde, 1 Paige (N. Y.), 641.

¢ Norcutt 2. Dodd, 1 Craig & Ph. 100.

¢ Burton ». Farinholt, 86 N. C. 260; Stokoe z. Cowan, 29 Beav. 637;
Jenkyn z. Vaughan, 3 Drew. 419; Anthracite Ins. Co. . Sears, 109 Mass.
383.

7 Lord v. Harte, 118 Mass. 271.

8 Barnes ». Morgan, 3 Hun (N. Y.), 704.

¢ Bigelow v. Ayrault, 46 Barb. (N. Y.), 143.

v Drake 2. Rice, 130 Mass. 410; Pendleton z. Perkins, 49 Mo. 565 ;
Powell z. Howell, 63 N. C. 283; Edmeston ». Lyde, 1 Paige (N. Y.),637;
Stinson ». Williams, 35 Ga. 170; Rogers v. Jones, 1 Neb. 417; City of New-
ark 2. Funk, 15 O. S. 462; Hitt . Ormsbee, 14 Ill. 233; Tantum 7. Green,
21 N. J. Eq. 364. But compare Stewart . English, 6 Ind. 176; Wallace
v. Lawyer, 54 Ind. so1; Grogan ». Cooke, 2 Ball & B. 233; Nantes 2. Cor-
rock, 9 Ves. 188.

1 Essay by John Reynolds, Esq., cited supra.
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that the principle towards which the highest courts in
England and in all the States, are more or less rapidly
working is, “ That the entire property of which a debtor
is the real or beneficial owner, constitutes a fund which is
primarily applicable, to the fullest extent of its entire
value, to the payment of its owner’s debts And the
courts will not allow any of that value to be withdrawn
from such primary application, if they can find any legal
or equitable ground on which to prevent such with-
drawal.”

§ 25. Englisk statutes and authorities—Mr. May,
an English writer upon this subject, speaking of the
kinds of property or interests which may be reached by
creditors, says : * “ The preamble of the 13 Eliz,, c. 5, de-
clares it to be made ‘for the avoiding and abolishing of
feigned, covinous, and fraudulent feoffments, gifts,’ etc.,
‘as well of lands and tenements as of goods and chattels,
made to delay or defraud creditors; and it seems that
under this description are included all kinds of property,
real and personal, legal and equitable,? vested, reversion-
ary ® or contingent,* which are subject to the payment of
debts, or liable to be taken in execution at the time of the
fraudulent conveyance.”® The same general principle
and rule of interpretation may be deduced from the
American authorities.®

' May’s Fraudulent Conveyances, p. 17.

t Ashfield v. Ashfield, 2 Vern. 287.

3 Ede 7. Knowles, 2 Y. & C. N. R. 172,

4 French ». French, 6 De G., M. & G. gs.

* Sims 2. Thomas, 12 Adol. & El. 536; Turnley ». Hooper, 2 Jur. (N.
S.) 1081.

¢ Mr. May further observes: By 1 and 2 Vict., c. 110, many kinds of prop-
erty have been made available to creditors for the payment of debts. So
that now copyhold land (1 and 2 Vict., c. 110, s. 11, and see Bott 2, Smith, 21
Beav. §11], money and banknotes [ibid. § 12, Barrack ». McCulloch, 3 K. &
J. 110; Collingridge ». Paxton, 11 C. B. 683] (whether of the Bank of England
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§ 26. Recovering improvements and rents and pro-
Jits—Perhaps an extreme illustration of the favor ex-
tended to creditors is the familiar rule that improvements
placed by the debtor upon real property of another, both
acting in fraud of creditors, can be followed, and the realty
charged in favor of the creditors with the value of such
improvements.! In Isham w. Schafer® Johnson, J., said :
“Where no debt has been created between the parties to
the fraudulent transaction, and the personal property of
the judgment-debtor has merged in, and become part of the
real estate of another in this way, the appropriate, if not
the only remedy is to fasten the judgment upon the real
estate to the extent of the judgment-debtor’s property
thus made part of the realty.” In a New Hampshire case
it was held that a guardian could not, purchase property
and place it on the land of his ward to the injury of his
creditors? but the property was not attached to the free-
hold, and the doctrine may well be doubted whether an
infant’s land can be subjected to the claims of creditors
against a debtor who has placed improvements on it* In
Lynde . McGregor,® where it appeared that an insolvent

or of any other bank or bankers), and any cheques, bills of exchange, pro-
missory notes, bonds, specialties, or other securities for money [Spirett .
Willows, 11 Jur. (N. S.) 70], and stock and shares in public funds and public
companies [1 and 2 Vict., c. 110, §§ 14 and 15; Warden 2. Jones, 2 De G. &
J. 76 ; Goldsmith ». Russell, 5 De G.,M. & G. 547], are to be considered as
«goods and chattels ' within the meaning of this section [13 Eliz. c. 5, § 1].
May on Fraudulent Conveyances, p. 21.

1 See Rose 2. Brown, 11 W. Va, 137; Heck . Fisher, 78 Ky. 644; Robin-
son . Huffman, 15 B. Mon. (Ky.) 82; Athey ». Knotts, 6 B. Mon. (Ky.) 29;
Sexton . Wheaton, 8 Wheat. 229 ; Kirby ». Bruns, 45 Mo. 234; Lockhard ».
Beckley, 10 W. Va. 87; Isham w. Schafer, 6o Barb. (N. Y.) 317; but com-
pare Webster 0. Hildreth, 33 Vt. 457; Caswell ». Hill, 47 N. H. 407.

* 6o Barb. (N. Y.) 330.

s Tenney v. Evans, 14 N. H. 343; S. . 40 Am. Dec. 194.

¢ Mathes v. Dobschuetz, 72 Ill. 438; compare Washburn #. Sproat, 16
Mass. 449.

8 13 Allen (Mass.), 182.
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husband had made extensive expenditures upon lands be-
longing to his wife, and had increased the value of the
estate, Gray, J, said, “The amount of such increase in
value, for which no consideration has been paid by the
wife, and which has been added to her estate by the hus-
band in fraud of his creditors, in equity belongs to them,
and may be made a charge upon the land for their bene-
fit.” Temporary or perishable improvements,' which do
not add to the permanent value of the land, cannot ordi-
narily be reached.

It seems clear, and certainly reasonable, that rents and
profits can be recovered from a fraudulent grantee who
holds the property under a secret trust for the debtor.* A
creditor, by filing a bill after the return of an execution
unsatisfied, may also obtain a lien upon the rents and pro-
fits of the real estate of his judgment-debtor, which accrue
during the fifteen months allowed by law to redeem the
premises from a sale by the sheriff on execution, and
satisfaction of the judgment may be decreed out of such
rents and profits. The chancellor said: “ Upon what
principles of justice or equity can the debtor claim to re-
tain the whole rents and profits of a large real estate, for
the period of fifteen months, when such rents and profits
are necessary to pay the debts which he honestly owes to
his creditors?”?

§ 27. Rule as to crops.—The same general principle
pervades the cases as to growing crops. Thus, in Fury ».

1 See Sedgwick & Wait on Trial of Title to Land (ed. 1882), § 702 ; Dick #.
Hamilton, 1 Deady, 322.

* Marshall 7. Croom, 60 Ala. 121. See Kipp z. Hanna, 2 Bland’s Ch.
(Md) 26; Robinson ». Stewart, 10 N. Y. 190; compare Edwards z. Ent-
wisle, 2 Mackey (D. C.), 43; Hadley ». Morrison, 39 Ill. 392; Thompson 7.
Bickford, 19 Minn. 17.

3 Farnham ». Campbell, 10 Paige (N. Y.), 598-601. See Campbell ».
Genet, 2 Hilt. (N. Y.) 296; Dow w. Platner, 16 N. Y. 565; Schermerhorn ».
Merrill, 1 Barb. (N. Y.) 517; Strong ». Skinner, 4 Barb. (N. Y.) 558.

4
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Strohecker,' it was held that a judgment-creditor was en-
titled to resort to crops grown upon the land of his debtor
after it had been transferred in fraud of his rights, so far at
least as the fraudulent grantor retained an interest in them
by an understanding with the grantee; and where there was
reason to suppose such collusion existed all doubts should
be solved in the creditor’s favor.? So, in Massachusetts it
was decided that if a debtor conveyed land to his wife,with
a design to defraud his creditors, and the wife participated in
the design, the hay cut on the land was liable to be taken on
execution to satisfy the claim of a creditor of the husband,
upon a debt contracted subsequent to the conveyance?

§ 28. Property substituted or mingled—The property
cannot be placed beyond the reach of creditors by a
change in its form or character. It may be traced. In
McClosky . Stewart,! the creditor sought to reach certain
machinery, tools, etc., constituting the “plant” of a busi-
ness fraudulently transferred, and the defendant attempted
to limit the recovery to such property as was in existence
at the time of the transfer. The court declined to apply
this rule to the new tools and machinery which had been
purchased for the purpose of supplying the waste inci-
dent to ordinary wear and tear. The parties in posses-
sion having had the benefit of the machinery and tools,
and having partially worn them out in the business,
might be said to have had the benefit of the waste, and
there was no reason in law or in equity why the repairs
and new tools, which were rendered necessary to supply
such waste, should not follow the property itself?

! 44 Mich. 337.

* Compare Pierce ». Hill, 35 Mich. 201; Peters ». Light, 76 Pa. St. 289;
Jones ». Bryant, 13 N. H. 53; Garbutt v. Smith, 40 Barb. (N. Y.) 22.

3 Dodd 7. Adams, 125 Mass. 398.

463 How. Pr. (N. Y.) 142. See Lehman ». Kelly, 68 Ala. 192.

8 It was further held, in this same case, that where a fraudulent transferee
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§ 29. Estates in remainder and reversion—A vested
remainder in fee is liable for debts in the same way as an
estate vested in possession. Though the time of posses-
sion is dependent upon the termination of a life estate, this
only lessens its value for the time being. The liability of
the estate to creditors is not in the least affected. In
Nichols z. Levy,! Swayne, J., delivering the opinion of the
United States Supreme Court, said: “It is a settled rule
of law that the beneficial interests of the cestuz que trust,
whatever it may be, is liable for the payment of his debts.
It cannot be so fenced about by inhibitions and restrictions
as to secure to it the inconsistent characteristics of right
and enjoyment to the beneficiary and immunity from his
creditors. A condition precedent, that the provision shall
not vest until his debts are paid, and a condition subse-
quent, that it shall be divested and forfeited by his insolv-
ency, with a limitation over to another person, are valid,
and the law will give them full effect. Beyond this, pro-
tection from the claims of creditors is not allowed to go.”*
In French z. French,® it was held that a contingent re-
versionary interest is within the statute.*

mingled his own property with that which he had fraudulently received, he
would not be allowed to claim that the property so mingled should subse-
quently be assorted and set aside for the payment of the creditors. The in-
ference seems to be that he would lose it all. If, however, the property
could be readily identified and separated, it is difficult to see why this harsh
rule should be applied. Compare Hooley 2. Gieve, affirmed, 82 N. Y. 625, on
opinions in New York Common Pleas. See g Abb. N. C. (N. Y.) 8, 41, and
note of the editor; Dow v. Berry, 17 Fed. Rep, 121; Smith ». Sanborn, 6
Gray (Mass.), 134.

15 Wall. 433.

s Citing Graves ». Dolphin, 1 Simon, 66; Mebane ». Mebane, 4 Ired. Eq.
(N. C)) 131; Bank 2. Forney, 2 Id. 181-184; Snowdon ». Dales, 6 Simon, §24;
Foley ». Burnell, 1 Brown’s Ch. 274; Brandon ». Robinson, 18 Ves. 429; Piercy
v. Roberts, 1 Mylne & K. 4; Dick v. Pitchford, 1 Dev. & Bat. (N. C.) Eq. 484.

316 De G., M. & G. 95. See Neale ». Day, 28 L. J. (Ch.) 4s.

¢ A contingent remainder is not subject to execution. Jackson ». Middle-
ton, 52 Barb. (N. Y.) 9; Watson . Dodd, 68 N. C. 528.
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§ 30. Eguitable interests.—Equitable interests con-
stitute a frequent subject-matter of creditors’ suits. In
Sanford ». Lackland,! Dillon, J., held that if property
was given to trustees to hold for A. until he reached the
age of twenty-six years, when it was to be paid over to
him, and A. became bankrupt before he was twenty-six,
his assignee in bankruptcy was entitled to the property.
Chief Justice Gray, in Sparhawk z. Cloon,? says, that “the
equitable estate for life is alienable by, and liable in equity
to the debts of the cestui gue trust, and that this quality
is so inseparable from the estate, that no provision, how-
ever express, which does not .operate as a cesser, or lim-
itation of the estate itself, can protect it from his debts.”?
We shall presently consider the cases, which must be dis-
tinguished from the ones just cited, in which it is held
that the founder of a trust may secure the enjoyment of
it to other persons, the objects of his bounty, by provid-
ing that it shall not be alienable by them, or be subject
to be taken by their creditors, and that his intentions in
this regard will, in certain cases, be carried out by the
courts.!

A creditor’s bill, through the instrumentality of a re-
ceiver, will reach the interest of the debtor in his de-

t 2 Dillon, 6. * 125 Mass. 266.
3 See Brandon v. Robinson, 18 Ves. 429; s. C. 1 Rose, 197; Rochford 2.
" Hackman, g Hare, 475; 2 Spence’s Eq. Jur. 89, and cases cited; Tillinghast
». Bradford, 5 R. I. 205; Mebane . Mebane, 4 Ired. Eq. (N. C.) 131; Heath
v. Bishop, 4 Rich. Eq. (S. C.) 46; Smith ». Moore, 37 Ala. 327; Mcllvaine
v. Smith, 42 Mo. 45; Sanford v. Lackland, 2 Dillon, 6; Walworth, C., in
Hallett ». Thompson, 5 Paige (N. Y.), 583, 585; Comstock, J., in Bramhall
v. Ferris, 14 N. Y. 41, 44 ; Swayne, J., in Nichols v. Levy, 5 Wall. 433, 441.
4 See Sparhawk . Cloon, 125 Mass. 266 ; White ». White, 30 Vt. 338,
344; Arnwine v. Carroll, 8 N. J. Eq. 620, 625; Holdship . Patterson, 7 Watts
(Pa.), 547; Brown ». Williamson, 36 Pa St. 338: Rife v. Geyer, 95 Pa. St.
393; Nichols . Eaton, 91 U. S. 716-727-729; Hyde v. Woods, 94 U S. 523,
526 ; Broadway Bank v, Adams, 133 Mass. 171 ; Spindle v. Shreve, 9 Biss. 199;
8. C. 4 Fed. Rep. 136. See §§ 39, 40.
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ceased father’s estate ;! so an inchoate interest such as a
tenancy by the curtesy,® and a widow’s dower,® may be
reached by the aid of a court of equity.

§ 31. Equity of redemption.—In a case which arose
in Alabama} it was said that, aside from constitutional
and statutory exemptions, a debtor could not own any
property or interest in property which could not be
reached and subjected to the payment of his debts, and
that an equity of redemption was property, and was a
valuable right, capable of being subjected to the payment
of debts, in courts of law and of equity; and hence a
transaction by which an embarrassed debtor concealed
the existence of such an interest from his creditors must
necessarily hinder and delay them.’

§ 32. Reservations—Debtors often make reserva-
tions in conveyances for their own benefit, but such sub-
terfuges are idle so far as subserving the debtors’ personal
interest is concerned.® In Crouse wz. Frothingham;
the debtor reserved the right to use and occupy a part of
the premises conveyed for three years without rent,and it
was shown that such use and occupation were worth $750.
The court held that if the reservation was effectual to vest
in the debtor a legal interest in the premises to the ex-
tent stated, his judgment-creditors could reach it. And,
if the debtor merely had a parol lease for three years,

' McArthur ». Hoysradt, 11 Paige (N. Y.), 495.

2 Ellsworth ». Cook, 8 Paige (N. Y.), 643; Beamish ». Hoyt, 2 Robt. (N,
Y.) 307.

3 Tompkins v. Fonda, 4 Paige (N. Y.), 447; Payne w. Becker, 87 N. Y,
157

¢+ Sims v. Gaines, 64 Ala. 393.
® See Chautauque County Bank #. Risley, 19 N. Y. 369; Campbell #. Fish,
8 Daly (N. Y.), 162,

¢ Young 2. Heermans, 66 N. Y. 382, and cases cited.

727 Hun (N. Y.), 125. See Elias ». Farley, 2 Abb. Ct. App. Dec. (N,
Y.) 1L
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these cases is highly important, for under it the creditor
may impound money of the debtor in the hands of a
sheriff,) money earned but not yet due?® money due to
heirs or distributees in the hands of personal representa-
tives,® and dower before admeasurement.* And creditors
of a corporation may sustain a bill to compel stock-
holders to pay their subscriptions.®

§ 34. Claims for pure torts.—Damages—The mere
right of action of a judgment-debtor for a personal tort,
as for assault and battery, slander, or malicious prosecu-
tion cannot, in the nature of things, be reached by a
complainant in a judgment-creditor’s action.® Nor will
a claim of this kind pass to a receiver under the usual
assignment by the defendant in such a suit.” This rule
proceeds upon the theory that such claims or rights of
action are non-assignable. It must be noted in this con-
nection, however, that in the case of a tort causing an
injury to the groperty of the judgment-debtor, accruing
before the filing of the creditor’s bill, by means of which
injury property to which the creditor was entitled to

“¢The words ‘chose in action * might be broad enough to include even actions
for damages in torts, were it not that they probably have never been regarded
strictly as property ; nor as assignable.” Ten Broeck v. Sloo, 13 How. Pr.
(N.Y.) 30. See Hudson . Plets, 11 Paige (N. Y.), 180. See § 34.

! Brenan v. Burke, 6 Rich. Eq. (S. C.) 200.

t Thompson z. Nixon, 3 Edw. Ch. (N. Y.) 457. See Browning v. Bettis,
8 Paige (N. Y.), 568.

2 Moores ». White, 3 Gratt. (Va.) 139; Caldwell 2. Montgomery, 8 Ga.
106 ; Ryan %. Jones, 15 Ill. 1; Sayre ». Flournoy, 3 Ga. 541.

4 Stewart v. McMartin, 5 Barb. (N. Y.) 438; Tompkins . Fonda, 4 Paige
(N. Y.), 448. See note to Donovan #. Finn, 14 Am. Dec. 542.

% Miers ». Zanesville Co. 11 Ohio, 273; S. C. 13 Ohio, 197; Henry . Ver-
milion R. R. Co. 17 Ohio, 187. See Marsh z. Burroughs, 1 Woods, 467

¢ Hudson v. Plets, 11 Paige (N. Y.), 183; Ten Broeck 2. Sloo, 13 How.
Pr. (N. Y.) 30. See Garretson ». Kane, 27 N. J. Law, 211.

7 Benson . Flower, Sir W. Jones’ Rep. 215; Hudson #. Plets, 11 Paige
(N.Y.), 183.



54 ASSETS AVAILABLE TO CREDITORS. [8 33.

which was void by the statute of frauds, the considera-
tion being fully paid, equity would decree a specific
performance of it, and thus the debtor would have an
equitable interest of some value which the creditors
might reach.

§ 33. Choses in action.—While the books and cases
are full of general expressions to the effect that intangi-
ble interests fraudulently alienated by the debtor, may be
reclaimed by the creditor, yet the rule that choses in
action can be reached and subjected to the payment of
debts, has not been established without a struggle, and is
not even now universal in its operation.! When we con-
sider that vast fortunes may be concentrated in this
species of property, it manifestly becomes of paramount
importance to a creditor to know whether his process
will cover it. Cases can be found holding that even
equity is ordinarily powerless to require the debtor to
apply choses in action in liquidation of debts] but it
seems to us that the better authority by far is to the ef-
fect that such interests can be reached by creditors, and
many cases, more or less founded upon statutory pro-
visions, upholding the creditors’ right to reach this class
of assets, might be cited.* The principle running through

1 See § 17.

* Grogan v. Cooke, 2 Ball & B. 233; Nantes #. Corrock, 9 Ves. 188; Rider
v. Kidder, 10 Ves. 368; McCarthy . Goold, 1 Ball & B. 387: Dundas ».
Dutens, 1 Ves. Jr. 196; McFerran v. Jones, 2 Litt. (Ky.) 219; Green #. Tan-
tum, 19 N. J. Eq. 105; Wallace . Lawyer, 54 Ind. 5o1; Stewart ». English,
6 Ind. 176; Watkins ». Dorsett, 1 Bland’s Ch. (Md.) 533.

3 Drake ». Rice, 130 Mass. 410; Bayard . Hoffman, 4 Johns. Ch. (N. Y.)
450; Powell ». Howell, 63 N. C. 283; Abbott ». Tenney, 18 N. H. 109; Sar-
gent 7. Salmond, 27 Me. 539; Stinson z. Williams, 35 Ga. 170; Rogers 2.
Jones, 1 Neb. 417; Pendleton v. Perkins, 49 Mo. 565; Edmeston v. Lyde, 1
Paige (N. Y.), 637: Hadden 2. Spader, 20 Johns. (N. Y.) 554.

« City of Newark ». Funk, 15 Ohio St. 462; Bryans . Taylor, Wright
(Ohio), 245; Davis 2. Sharron, 15 B. Mon. (Ky.) 64; Hitt ». Ormsbee, 14 Ill.
233; Burnes v. Cade, 10 Bush (Ky.), 251; Tantum #. Green, 21 N. J. Eq. 364.
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these cases is highly important, for under it the creditor
may impound money of the debtor in the hands of a
sheriff,) money earned but not yet due’ money due to
heirs or distributees in the hands of personal representa-
tives,®> and dower before admeasurement.* And creditors
of a corporation may sustain a bill to compel stock-
holders to pay their subscriptions?®

§ 34. Claims for pure torts.—Damages—The mere
right of action of a judgment-debtor for a personal tort,
as for assault and battery, slander, or malicious prosecu-
tion cannot, in the nature of things, be reached by a
complainant in a judgment-creditor’s action.® Nor will
a claim of this kind pass to a receiver under the usual
assignment by the defendant in such a suit.! This rule
proceeds upon the theory that such claims or rights of
action are non-assignable. It must be noted in this con-
nection, however, that in the case of a tort causing an
injury to the progerty of the judgment-debtor, accruing
before the filing of the creditor’s bill, by means of which
injury property to which the creditor was entitled to

“ The words ‘chose in action’ might be broad enough to include even actions
for damages in torts, were it not that they probably have never been regarded
strictly as property ; nor as assignable.” Ten Broeck . Sloo, 13 How. Pr.
(N.Y.) 30. See Hudson v. Plets, 11 Paige (N. Y.), 180. See § 34.

1 Brenan . Burke, 6 Rich. Eq. (S. C.) 200.

* Thompson ». Nixon, 3 Edw. Ch. (N. Y.) 457. See Browning v. Bettis,
8 Paige (N. Y.), 568.

3 Moores ». White, 3 Gratt. (Va.) 139; Caldwell . Montgomery, 8 Ga.
106 ; Ryan #. Jones, 15 Ill. 1; Sayre v. Flournoy, 3 Ga. 541.

¢ Stewart . McMartin, 5 Barb. (N. Y.) 438; Tompkins ». Fonda, 4 Paige
(N. Y.), 448. See note to Donovan . Finn, 14 Am. Dec. 542.

¢ Miers 2. Zanesville Co. 11 Ohio, 273; S. C. 13 Ohio, 197; Henry v. Ver-
milion R. R. Co. 17 Ohio, 187, See Marsh 2. Burroughs, 1 Woods, 467

¢ Hudson w. Plets, 11 Paige (N. Y.), 183; Ten Broeck #. Sloo, 13 How.
Pr.(N. Y.) 30. See Garretson z. Kane, 27 N. J. Law, 211.

7 Benson . Flower, Sir W. Jones’ Rep. 215; Hudson #. Plets, 11 Paige
(N.Y.), 183.
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resort for the payment of his debts, has been diminished
in value or destroyed, the right of action appears to be
such an interest as may be properly reached and applied
to the payment of the complainant’s claim.!

§ 35. Seats in stock exchanges.—It has been con-
tended by counsel, in many cases, that a membership of
a Stock Exchange was a mere personal privilege or
license, and was not property, or a right to property
which the creditors of the member could reach. Proba-
bly the great pecuniary value which often attaches to such
a membership has inspired the courts to consider it as a
species of property, the value of which the debtor ought
not to withhold from his creditors. It may be said to
differ from the membership of a social club in that the lat-
ter has no general value or marketable quality, there being
usually no provision for its transfer, and nothing remaining
after the member’s death. Stock Exchange memberships,
on the other hand, may crdinarily be bought and sold
subject to the regulations of the association, and after the
owner’s death may be sold and the proceeds distributed.
Hence, such interests are held to be assets®* In Hyde 2.

1 Hudson v. Plets, 11 Paige (N. Y.), 184. See Ten Broeck 7. Sloo, 13
How. Pr. (N. Y.) 30.

t See Grocers’ Bank w. Murphy, 60 How. Pr. (N. Y.) 426; Matter of
Ketchum, 1 Fed. Rep. 840; Ritterband v. Baggett, 42 Superior Ct. (N. Y.)
556; Smith z. Barclay, 14 Chicago Leg. News, 222: and compare Ex parte
Grant, 42 L. T. Rep. 387; s. C. 22 Alb. L. J. 70. 7n re Gallagher, 19 N. B.
R. 224, held, that a license or permit to occupy certain stalls in Washington
Market, New York city, was property that passed to an assignee. But /7 re
Sutherland, 6 Bissell, 526, on the contrary decides that a right of membership
of a board of trade did not become vested in an assignee. Compare Barry
v. Kennedy, 11 Abb. Pr. N. S. (N. Y.) 421. It seems clear that the seat is not
liable to legal proceedings on jflers facias or execution; Eliot ». Merchants’
Exchange of St. Louis, 28 Alb, L. J. 512. In Thompson 7. Adams, 93 Pa.
St. 55, 66, in a per curiam opinion in which the learned Judge Sharswood
participated, it is said: *“ The seat is not property in the eye of the law, it
could not be seized in execution for the debts of the members.” Again,
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Woods,! such a membership is characterized as an incor-
poreal right which, upon the bankruptcy of the member,
passed, subject to the rules of the stock board, to an as-
signee. It is said, however, not to be a matter of absolute
purchase or sale, but is to be taken with the incumbrances
and conditions which its creators imposed upon it. Hence,
a provision that debts due other members shall be first
paid, is valid. In Powell 2. Waldron,® Finch, J., one of the
most facile writers now on the bench, said : “Although of
a character somewhat peculiar, its use restricted, its range
of purchasers narrow, and its ownership clogged with
conditions, it was nevertheless a valuable right, capable
of transfer and correctly decided to be property. It was
something more than a mere personal license or privi-
lege, for it could pass from one to another of a certain-
class of persons and belong as fully to the assignee as it
did to the assignor. That characteristic gave it not only
value which might attach to a bare personal privilege,
but market value which usually belongs only to things
which are the subjects of sale. However it differed
from the incorporeal rights earlier recognized and de-
scribed, it possessed the same essential characteristics.
It could be transferred from hand to hand and all
the time keep its inherent value, and be as freely and
fully enjoyed by the permitted purchaser as by the
original owner. We should make of it an anomaly, diffi-
cult to deal with and to understand, if we failed to treat
it as property. The authorities which determine it to be
such, seem to us better reasoned and more wisely consid-

.

it is observed in Pancoast . Gowen. 93 Pa. St. 71: “A seat in the board
of brokers is not property subject te execution in any form. It is a mere
personal privilege, perhaps more accurately a license to buy and sell at the
meetings of the board. It certainly could not be levied on and sold under
af fa"

194 U. S. 524. 289 N. Y. 331.
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ered than those which deny to it that character, although
the subject of ownership, of use, and of sale.” The cases
upon this subject are fully reviewed by the St. Louis
Court of Appeals, in Eliot 2. Merchants’ Exchange of
St. Louis,! and the court in conclusion say : “There can
be no doubt that the weight of authority is, that the seat
of a member in a stock board or merchants’ exchange is
a species of property not subject to ordinary execution,
but which may be reached by equity processes in such
a way as to respect the rules of the exchange and the
rights of all parties interested, and at the same time, by
proceedings in aid of the execution, to compel an insolv-
ent member to transfer his seat under the rules of the
board, and apply the proceeds to the satisfaction of the
. debts of his judgment-creditor.”

§ 36 Trade-marks—It seems to be regarded as set-
tled law that the right to use a trade-mark, in connection
with the business in which it has been used, is property
which will be protected by the courts, and which may be
sold and transferred? In Sohier z. Johnson,?® the right
to use a trade-mark was recognized as property which
would pass to an assignee, as an incident under a transfer
of the business and good-will.* The same principle may
be found in the English law, and it has been held that un-
der the bankrupt law a trade-mark passes to the assignee
of the owner.® It may be doubted.whether mere per-
sonal trade-marks, the use of which, by any person other

128 Alb. L. J. 512.

* Warren ». Warren Thread Co. 28 Alb. L. J. 278 ; s. C. 134 Mass. 247;
Emerson ». Badger, 101 Mass. 82 ; Gilman ». Hunnewell, 122 Mass. 139.

3 111 Mass. 238.

4+ Kidd ». Johnson, 100 U. S.617; Trade-Mark Cases, 100 U. S. 82; War-
ren v. Warren Thread Co. 28 Alb. L. J. 278. )

s Leather Cloth Co. ». American Cloth Co. 11 H. L. Cas. 523; Motley ».
Downman, 3 Myl. & Cr. 1; Hudson z. Osborne, 39 L. J. Ch. 79.
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than the originator, would operate as a fraud upon the
public, are subject to this rule. Where, however, the
trade-marks are mere signs or symbols designating the
place or the establishment at which the goods are manu-
factured, and not implying any peculiar skill in the origi-
nator as the manufacturer, or importing necessarily that
the goods are manufactured by him, they constitute prop-
erty and pass to an insolvent assignee.

§ 37. Reaching book royalties—An instructive case,
illustrative of the nature of creditors’ remedies, is Lord 2.
Harte.? The plaintiff was a judgment-creditor of Bret
Harte, the well known writer of prose and poetry, and
the bill in question was filed, under the General Stat.
utes of Massachusetts,® against Harte and his publishers,
to reach moneys due or that might thereafter accrue to
him for royalties upon books sold by the publishers.
Devens, J., after observing that the defendant, Harte, had
a valuable interest under an existing contract which could
not be attached, said : “ Any remedy which the plaintiffs
may have by the trustee process, and no other is sug-
gested, is uncertain, doubtful and inadequate, and there
is therefore presented a case for relief by this bill.”*

*

! Warren 7. Warren Thread Co. 134 Mass. 247. In Kidd ». Johnson, 100
U. S. 617, the court said : ‘* When the trade-mark is affixed to articles man-
ufactured at a particular establishment and acquires a special reputation in
connection with the place of manufacture, and that establishment is trans-
ferred either by contract or operation of law to others, the right to the use of
the trade-mark may be lawfully transferred with it. Its subsequent use by
the person to whom the establishment is transferred is considered as only in-
dicating that the goods to which it is affixed are manufactured at the same
place and are of the same character as those to which the mark was attached
by its original designer.” See Trade-Mark Cases, 100 U. S. 82; Royal Bak-
ing Powder Co. v. Sherrell, 93 N. Y. 334.

t 118 Mass. 271.

? Gen. Sts. c. 113, § 2. 4 See Stephens ». Cady, 14 How. 531.
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§ 38. Patent rights.—The monopoly which a patent
confers is considered as property ;! the interest of the
patentee may be assigned by operation of law in case of
bankruptcy of the patentee’ and it may be subjected
by a bill in equity to the payment of his judgment-
debts®? Lord Alvanley, referring to the proposition
that an invention was an idea or scheme in a man’s
head, which could not be reached by process of
law, said: “ But if an inventor avail himself of his
knowledge and skill, and thereby acquire a beneficial in-
terest, which may be the subject of assignment, I cannot
frame to myself an argument why that interest should
not pass in the same manner as any other property ac-
quired by his personal industry.”* So in Stephens .
Cady? Justice Nelson said, in relation to the incorpo-
real right secured by the statute to an author to
multiply copies of a map by the ‘use of a plate, that,
though from its intangible character it was not the
subject of seizure or sale at common law, it could be
reached by a creditor’s bill, and applied to the payment of
the author’s debts® If the courts should declare patent
rights exempt from appropriation, it would, as suggested

' Gayler v. Willler, 10 How. 477, per Taney, Chief Justice; Ager z. Mur-
ray, 105 U. S. 126 ; Barnes ». Morgan, 3 Hun (N. Y.), 704. See Railroad
Company z. Trimble, 10 Wall. 367.

? Hesse v. Stevenson, 3 Bos. & P. 565; Bloxam ». Elsee, 1 Car. & P. 558;
S. C. 6 Barn. & C. 169; Mawman ». Tegg, 2 Russ. 385; Edelsten . Vick,
11 Hare, 78. But compare Ashcroft . Walworth, 1 Holmes, 152; Gordon ».
Anthony, 16 Blatch. 234 ; Carver ». Peck, 131 Mass. 291 ; Cooper z. Gunn,
4 B. Mon. (Ky.) 594. See Ager 2. Murray, 105 U. S. 126.

3 Ager v. Murray, 10§ U. S. 126.

¢ Hesse v. Stevenson, 3 Bos. & P. 565.

s 14 How. 531.

¢ See Hadden 7. Spader, 20 Johns. (N. Y.) 554 ; Gillett 2. Bate, 86 N.
Y. 87 ; Pacific Bank ». Robinson, 57 Cal. 520; Stevens ». Gladding, 17 How.
447 ; Massie z. Watts, 6 Cranch, 148 ; Storm ». Waddell, 2 Sandf. Ch. (N.

Y.) 494.
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in Sawin 2. Guild,' be practicable for a debtor to lock up
his whole property, however great, from the grasp of his
creditors, by investing it in profitable patent rights, and
thus to defeat the administration of justice? It is said,
however, that it is the patent only which gives the exclu-
sive property, and while the right is inchoate, it is at least
doubtful whether it has the characteristics of property, so
as to justify a compulsory transfer by the debtor.?

§ 39. Powers, when assets for creditors—It was said
by Chief Justice Gray, in delivering the opinion of the
Supreme Judicial Court of Massachusetts,! “ It was settled
in the English Court of Chancery, before the middle of
the last century, that where a person has a general power
of appointment, either by deed or by will, and executes
this power, the property appointed is deemed in equity
part of his assets, and subject to the demands of his cred-
itors in preference to the claims of. his voluntary ap-
pointees or legatees. The rule perhaps had its origin in
a decree of Lord Somers, affirmed by the House of
Lords, in a case in which the person executing the power
had in effect reserved the power to himself in granting
away the estate® But Lord Hardwicke repeatedly ap-
plied it to cases of the execution of a general power of
appointment by will of property of which the donee had
never had any ownership or control during his life ; and,
while recognizing the logical difficulty that the power,
when executed, took effect as an appointment, not of the
testator's own assets, but of the estate of the donor of the
power, said that the previous cases before Lord Talbot
and himself (of which very meagre and imperfect reports
have come down to us) had established the doctrine, that

! 1 Gallison, 48s. ? See Barnes v..Morgan, 3 Hun (N. Y.), 704.
3 Gillett 7. Bate, 86 N. Y. 94; Hesse 2. Stevenson, 3 Bos. & Pul. 565.

¢ Clapp #. Ingraham, 126 Mass. 200.

s Thompson v. Towne, Prec. Ch. 52; s. ¢. 2 Vern. 319.



62 ASSETS AVAILABLE TO CREDITORS. (8 39.

when there was a general power of appointment, which it
was absolutely in the donee’s pleasure to execute or not,
he might do it for any purpose whatever, and might ap-
point the money to be paid to his executors if he pleased,
and, if he executed it voluntarily and without considera-
tion, for the benefit of third persons, the money should
~ be considered part of his assets, and his creditors should
have the benefit of it.! The doctrine has been upheld to
the full extent in England ever since.? Although the
soundness of the reasons on which the doctrine rests has
been impugned by Chief Justice Gibson, erguendo, and
doubted by Mr. Justice Story in his Commentaries, the
doctrine is stated both by Judge Story and Chancellor
Kent as well settled ; and it has been affirmed by the
highest court of New Hampshire, in a very able judg-
ment, delivered by Chief Justice Parker, and applied to
a case in which a testator devised property in trust to
pay such part of the income as the trustees should think
proper to his son for life ; and after the son’s death, to
make over the principal, with any accumulated income,
to such persons as the son should by will direct.® A doc-
trine so just and equitable in its operation, clearly estab-
lished by the laws of England before our Revolution, and
supported by such a weight of authority, cannot be set
aside by a Court of Chancery, because of doubts of the
technical soundness of the reasons on which it was origi-
nally established.” Cases establishing this general rule
are numerous.! The jus disponends is to be considered

! Townshend 7. Windham, 2 Ves. Sen. 1,9, 10; Ex garte Caswall, 1 Atk.
559, 560; Bainton . Ward, 7 Ves. 503, note; s. C. cited, 2 Ves. Sen. 2, and
Belt’s Suppl't, 243; 2 Atk. 172; Pack ». Bathurst, 3 Atk. 269.

* Chance on Powers, c. 15, § 2: 2 Sugden on Powers (7th ed.), 27; Flem-
ing . Buchanan, 3 De G., M. & G. 976.

3 Commonwealth . Duffield, 12 Penn. St. 277, 279-281; Story’s Eq. Jur.
§ 176, and note; 4 Kent's Com. 339, 340; Johnson z. Cushing, 15 N. H. 298.

¢ Smith 2. Garey, 2 Dev. & Bat. Eq. (N. C.) 49; Mackason’s Appeal, 42 Pa_
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as the property itself! and the general power of disposi-
tion is in effect property.? In Williams z. Lomas} the
court said: “Jenney z. Andrews,* which has been fol-
lowed by other authorities,® decides this:—that where a
person having a general power of appointment by will
makes an appointment, the appointee is a trustee for the
creditors, and the appointed fund is applicable to the
payment of the debts of the donee of the power.” And
it has been observed that there is no reason, in the na-
ture of things, why a gift or bequest of personal property
with a power of disposition should not be measured by
the same rule as a grant or devise of real estate with the
same power.*

St. 338; Tallmadge ». Sill, 21 Barb. (N. Y.) 51 (but compare Cutting ». Cut-
ting, 86 N. Y. 522) ; 2 Chance on Powers, § 1817; Whittington 2. Jennings, 6
Simons, 493 ; Lassells ». Cornwallis, 2 Vern. 465 ; Bainton 2. Ward, 2 Atk.172;
Pack ». Bathurst, 3 Atk. 269; Troughton 7. Troughton, 3 Atk. 656: Town-
shend 7. Windham, 2 Ves. Sen. 1; Jenney ». Andréws, 6 Madd. 264; Ashfield
v. Ashfield, 2 Vern. 287; Cutting . Cutting, 20 Hun (N. Y. ), 366; rev'd,in
part, in 86 N. Y. 522; George v. Milbanke, 9 Ves. Jr. 196; Fleming ». Bu-
chanan, 3 De G, M. & G. 976; Palmer ». Whitmore, 2 Cr. & M. [in note]
131; Nail v. Punter, 5 Sim. 555.

' Holmes ». Coghill, 12 Ves. 206. See Platt . Routh, 3 Beav. 257.

? Bainton ». Ward, 2 Atk. 172. See Adams on Equity, 99, note 1. Mr.
May says: “ The exercise of a general power of appointment, either of land
(Townshend ». Windham, 2 Ves. Sr. 1), or a sum of money (Pack ». Bathurst,
3 Atk. 269), may be fraudulent and void under the statute, but where a man
has only a limited or exclusive power of appointment of course it is different.
He never had any interest in the property himself which could have been
available to a creditor, or by which he could have obtained credit.” May on
Fraud. Conv. p. 29. See Sims ». Thomas, 12 Ad. & E. 536; Hockley .
Mawbey, 1 Ves. Jr. 143, 150.

* 16 Beav. 3. 4 6 Madd. 264.

s 2 Sugden on Powers (6th ed.), 29; and 1 Sugden on Powers (6th ed.), 123.

¢ Cutting ». Cutting, 86 N. Y. 547; S. P. Hutton . Benkard, 92 N. Y. 295.
The reservation of a power of revocation or appointment to other uses does
not affect the validity of a conveyance until the power is exercised, nor does
it tend to create an imputation of bad faith in the transaction. See Huguenin
v. Baseley, 14 Ves. 273; Coutts z. Acworth, L. R. 8 Eq. 558 ; Wollaston ».
Tribe, 9 1d. 44; Everitt 2. Everitt, 10 Id. 405 ; Hall . Hall, 14 Id. 365; Phil-
lips ». Mullings, L. R. 7 Ch. 244 ; Hall ». Hall, 8 Id. 430; Toker 2. Toker, 3
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§ 40. Statutory change as to powers in New York—
The principle which we have been considering did not
meet the entire favor of the revisers of the Statutes of
New York, and the rule just laid down seems to have
been practically overturned by statute in that State.!
Cutting 2. Cutting, the case in which the statutes relat-
ing to the abolition of powers in New York are con-
strued, was as follows: C. gave real and personal estate
to her executor to collect the income during the life
of her son, and apply it to his use, and after his death
to transfer the estate to the person the son might des-
ignate by will. The son having made the appointment,
it was held that the estate was not chargeable after the
son’s death with a judgment obtained against him in
his lifetime. It will be seen at a glance that the result
of the legislation in New York, as interpreted in this
case, constitutes an important innovation upon a settled
principle of equity, and places beyond the reach of cred-
itors property which justly ought to be subject to their
remedies.* A policy which enables debtors to contract
obligations, and defeat their payment by exercising a
power of appointment in favor of a gratuitous appointee,
deprives the creditors of an important source of relief,
and tends to establish, in the debtor, rights over prop-
erty which the creditor cannot reach, a result to be uni-
versally deplored.

§ 41. Gifts of small value.—The Supreme Court of
Maine ® recognize the rule that gifts cannot be regarded

De G.,J. & S. 487. The power is not an interest in the property which can
be transferred to another, or sold on execution, or devised by will. The
grantor could exercise the power either by deed or will, but he could not
vest the power in any other person to be thus executed. Nor is the power a
chose in action ; nor does it constitute assets of a bankrupt which will vest in
an assignee. Jones #. Clifton, 101 U. S, 225, per Field, J.

1 Cutting . Cutting, 20 Hun (N. Y.), 367; S. C., on appeal, 86 N. Y. 537.

1 See § 39, and cases cited. 3 French . Holmes, 67 Me. 193.
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as fraudulent, if from their almost infinitesimal value the
rights of creditors would not be impaired. In French
v. Holmes! it appeared that the father made a gift to his
child of a lamb which the ewe refused to recognize.
The court observed that if the lamb had been attached
it would not have sold for a sum sufficient to pay the
fees of the officer making the sale, much less the costs
of obtaining the judgment. If exempt, the gift was
clearly no interference with the rights of creditors. The
court further said: “ Now, could such a gift hinder, delay
or defraud creditors? The fraudulent intent is to be col-
lected from the comparative value and magnitude of the
gift. Can any one believe the existence of a fraudulent
intent ?” The court cited with approval Hopkirk u.
Randolph,® where the gift consisted of two negro girls
and a riding horse. Chief Justice Marshall, in that case,
seemed to consider that trivial gifts, made without any
view to creditors, and with intentions obviously fair and
proper, ought to be exempted from the general rule in
favor of creditors. “They do not,” continued the Chief
Justice, “much differ from wedding clothes, if rather more
expensive than usual, from jewels, or an instrument of
music, given by a man whose circumstances justified the
gift. I have never known a case in which such gifts so
made have been called into question.”?

§ 42. Debts forgiven or cancelled—In Sibthorp w.
Moxom,* it was said that where a testator gave or forgave
a debt this was a testamentary act, and would not be good
as against creditors® And a cancellation, by an insolv-

' 67 Me. 193. 2 2 Brock. 140.
3 See Patridge v. Gopp, Amb. 596. Compare Hanby ». Logan, 1 Duv.
(Ky.) 242 ; Garrison . Monaghan, 33 Pa. St. 232. See §§ 15, 23, and note.
¢+ 3 Atkyns, 581.
s Compare, generally, as to the effect of cancellation, Martin 2. Root, 17
5
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ent, of a live and subsisting asset, is a fraud upon cred-
itors. Hence, where a debtor gave up and cancelled
without payment, a note held by him against a third
party, the court decided that, after the debtor’s decease,
his administrator might ignore the cancellation, and sue
upon the note for the benefit of creditors! Martin 2.
Root ? is a pointed illustration of a different phase of this
doctrine. One Larned conveyed a farm to Root and
others, and furnished the grantees the means to remove the
incumbrances upon it, the conceded object of the trans-
action being to keep the farm out of the reach of Larned’s
creditors. Root gave Larned a note for $5072.43, and
at the same time took back a written promise from
Larned that the note should never be collected. Larned
having died insolvent, his administrator was allowed to
recover on the note, and the agreement that the note
should not be collected was held void in respect to cred-
itors.

8 43. Enforcing promises of third parties.—The
doctrine of Lawrence ». Fox? and cases embodying the
general principle that where one person, for a valuable
consideration, engages with another by a simple contract
to do some act for the benefit of a third person, the latter,
who would enjoy the benefit of the act, may maintain an
action for breach of the engagement,! has been success-

Mass. 222, per Chief Justice Parker; McGay . Keilback, 14 Abb. Pr. (N.Y.)
142 ; Wise . Tripp, 13 Me. 12.

! Tolman 2, Marlborough, 3 N. H. 57. ? 17 Mass. 222.

320 N. Y. 268. See Prime 2. Koehler, 77 N. Y. g1.

+Hand v». Kennedy, 83 N.Y. 154; Burr ». Beers, 24 N. Y. 178; Glen
. Hope Mutual Life Ins. Co. 56 N.Y. 381; Ricard ». Sanderson, 41 N.
Y. 179; Secor ». Lord, 3 Keyes (N. Y.), 525; Thorp v. Keokuk Coal Co.
48 N. Y. 253; Campbell . Smith, 71 N. Y. 26; Van Schaick ». Third
Ave. R. R. Co. 38 N. Y. 346; Coster v. Mayor, &c. 43 N. Y. 411; Barker
v. Bradley, 42 N. Y. 319; Vrooman #. Turner, 69 N. Y. 284; Garnsey
». Rogers, 47 N. Y. 236; Hall ». Marston, 17 Mass. 575; Cross ». Trues-
dale, 28 Ind. 44; Scott ». Gill, 19 Iowa, 187; Rice v. Savery, 22 Iowa,
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fully invoked in aid of creditors. Thus in Kingsbury .
Earle,' it appeared that a father had conveyed lands to
his sons upon their orally agreeing, in consideration of
the conveyance, to pay all his debts. The court held that
the creditors might avail themselves of the agreement,
and bring actions on the promise against the sons to re-
cover debts, even though the amount exceeded the value
of the land, and that the consideration named in the deed
would not determine its actual value. An agreement of
this character 1s not a promise to pay the debt of another
within the statute of frauds. And where partnership
assets are assigned, and as part of the consideration the
purchaser agreed to pay the firm debts, any creditor may
avail himself of the promise and sue the purchaser for
the amount of his claim;® and if, under such circum-
stances, a bond is taken, the creditors may get the benefit
of it.> The principle running through these cases is not,
however, universally recognized. It does not fully obtain
in the English cases or in Massachusetts. In the latter
Commonwealth, Justice Gray, one of the most learned, and,
in some respects, most conservative jurists on the bench,
said : “The general rule of law is, that a person who is
not a party to a simple contract, and from whom no con-
sideration moves, cannot sue on the contract, and conse-
quently that a promise made by one person to another,

470; Devol z. Mclntosh, 23 Ind. 529 ; Allen ». Thomas, 3 Met. (Ky.) 198;
Jordan w. White, 20 Minn. 91 ; Rogers ». Gosnell, 58 Mo. 590; Wiggins v.
McDonald, 18 Cal. 126; Miller ». Florer, 15 Ohio St. 151 ; Green #. Rich~
ardson, 4 Col. 584 ; Bank of the Metropolis ». Guttschlick, 14 Peters, 31
Bradwell 7. Weeks, 1 Johns. (N. Y.) Ch. 206. Compare Atna Nat. Bank .,
Fourth Nat. Bank, 46 N.Y. 82; Bean v. Edge, 84 N. Y. 514; Simson 2,
Brown, 68 N. Y. 355; Belknap ». Bender, 75 N. Y. 449.

' 27 Hun (N. Y.), 141.

* Sanders 7. Clason, 13 Minn. 379; Barlow ». Myers, 6 T. & C. (N. Y.)
183; Meyer z. Lowell, 44 Mo. 328.

3 Kimball ». Noyes, 17 Wis. 695 ; Devol ». McIntosh, 23 Ind. 529. Espe~
cially Claflin ». Ostrom, 54 N. Y. 581.
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for the benefit of a third person who is a stranger to the
consideration, will not support an action by the latter.”!
It is foreign to the scope of this treatise to fully discuss
in all its bearings the rule, allowing third parties to
enforce these promises. It certainly has obtained a deep
foundation in our law; it avoids circuity of action, re-
duces the expense and volume of litigation, and brings
the real claimant and party beneficially interested before
the court. The arguments against its adoption, based
upon common law rules, are inequitable and technical,
and lead to a harsh and unjust result.?

8 44. Tracing the fund—It is a clearly established
principle in equity jurisprudence that whenever a trustee
has been guilty of a breach of trust, and has transferred
the property by sale or otherwise, to any third person, the
cestur que ¢rust has a full right to follow such property
into the hands of the third person, unless the latter stands
in the position of a dona fide purchaser for valuable
consideration without notice ; and if the trustee has in-
vested the trust property, or its proceeds, in any other
property into which it can be distinctly traced; the cestuz
que trust may follow it into the new investment:* This

1 Exchange Bank of St. Louis 2. Rice, 107 Mass. 41.

2 In Becker ». Torrance, 31 N. Y. 631-643, it appeared that the plaintiff
had levied upon certain property of the defendant; subsequently a receiver
was appointed at the instance of another creditor. The sheriff released the
levy upon receiving a promise from the receiver that the latter would sell the
property and apply the proceeds upon the plaintiff’s execution. The receiver
realized on the sale. The plaintiff in the execution brought this action against
the receiver on the parol promise made to the sheriff for plaintiff’s benefit.
The court decided that although the promise was not made to the plaintiff
directly, it was available to him on the principle of Lawrence ». Fox, 20 N. Y.
268, and Burr z. Beers, 24 N. Y. 178, and that he had the right to adopt
the promise instead of proceeding directly against the sheriff.

3 Oliver ». Piatt, 3 How. 4o01; McLeod #. First Nat. Bk. 42 Miss. 99;
Jones v. Shaddock, 41 Ala. 262: Lathrop ». Bampton, 31 Cal. 17; Story’s Eq.
Jur. § 1258; Mansell ». Mansell, 2 P. Wms. 679; Dewey v. Kelton, 18 N. B.
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doctrine has been appropriated and applied to cases of
property alienated in fraud of creditors; and it has been
expressly held that a complaining creditor has a right to
follow the fund, resulting from the covinous alienation,
into any property in which it was invested, so far as it can
be traced.! But in creditors’ suits the subject-matter of
pursuit should be something so specific that, as to it,
either in law or in equity, the plaintiff's judgment or ex-
ecution, or the filing of the bill, or the appointment of a
receiver, will create a lien or make a title! In Gillette v.
Bate,® the fraudulent grantee had taken stock in a cor-
poration in exchange for the property fraudulently trans-
ferred, and it was held that creditors could reach the stock,
although it had increased in value.*

§ 45. Income of trust estate—Williams ». Thorn®
firmly establishes the doctrine in New York State at
least, that the income of a trust fund enjoyed by the
debtor, beyond a sum needed for his actual support, may
be reached by judgment-creditors, and, like the rest of the
debtor’s estate, such property goes to make up the trust
fund for the payment of creditors. This doctrine was
not established without a struggle. The Chancellor ob-
served in Hallett ». Thompson,® that it was contrary to
sound policy to permit a person to have the ownership
of property for his own purposes, and be able at the
same time to keep it from his creditors. In Williams o,

R. 218. Compare Smith ». Bowen, 35 N. Y. 83; Lyford #. Thurston, 16 N,
H. 399; Barr ». Cubbage, 52 Mo. 404; Hooley 2. Gieve, 9 Abb. N. C. (N.
Y.) 8. See § 28.

1 Clements 7. Moore, 6 Wall. 315, 316. See Chalfont . Grant, 1 Am,
Insolv. R. 251; Marsh ». Burroughs, 1 Woods, 463.

? Ogden . Wood, 51 How. Pr. (N. Y.) 375. See § 28.

310 Abb. N. C. (N. Y.) 92.

¢ See Steere v. Hoagland, 50'1ll. 377. Compare Phipps ». Sedgwick, 95
U.S. 3.

870 N. Y. 270. See McEvoy ». Appleby, 27 Hun (N. Y.), 44.

¢ 5 Paige (N. Y.), 586.



70 ASSETS AVAILABLE TO CREDITORS, [§ 45

Thorn,! Rapallo, ]., said : “ By the analogy which courts
of justice have always endeavored to preserve between
estates or interests in land, or the income thereof, and
similar interests in personal property, the right of a judg-
ment-creditor to reach the surplus rents and profits of
land, beyond what is necessary for the support and main-
tenance of the debtor and his family, entitles him to main-.
tain a creditor’s bill which will reach a similar interest of
the debtor in the surplus income of personal property
held by another for his use and benefit; but not that part
of the income which may be necessary for the support of
the judgment-debtor.” The doctrine of Williams w.
Thorn, with reference to reaching surplus trust income
seems to have been acknowledged in the earlier New York
cases, both as to the income of realty and personalty*
though there is a dzctum by Wright, J., in Campbell 2.
Foster,? denying that the income of the cestui gue trust
can be diverted to creditors.! The confusion introduced
into this branch of the law, and which led to the general
but erroneous belief that a debtor’s trust income though
fabulous in amount was not in any form available to cred-
itors, was partially attributable to the fact that the unsuc-
cessful cases had been instituted by receivers in supplemen-
tary proceedings, as to whom the courts held the right to
reach income did not pass until it had actually accumu-
lated® But where the creditor sues, not only the income
accumulated in the trustees’ hands, which may also be
reached by supplementary proceedings, but the future in-

170 N. Y. 273.

t See Rider . Mason, 4 Sand. Ch. (N. Y.) 351 ; Sillick . Mason, 2 Barb.
Ch. (N. Y.) 79; Bramhall ». Ferris, 14 N. Y. 41; Scott . Nevius, 6 Duer
(N.Y.), 672; Graff . Bonnett, 31 N. Y. g. :

335 N. Y. 361.

4« See Locke z. Mabbett, 2 Keyes (N. Y), 457 S. C. 3 Abb. Ct. App.
Dec. (N. Y.) 68.

8 See Graff . Bonnett, 31 N. Y. 9; Scott ». Nevius, 6 Duer (N. Y.), 672;
Locke . Mabbett, 2 Keyes (N. Y.), 457; Camphell v. Foster, 35 N. Y. 361.
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come, above the sum found necessary for the support and
use of the cestus gue trust, may be impounded. Hann 2.
Van Voorhis,! holding that only actual accumulations in
the hands of the trustees could be reached, must be re-
garded as overruled by Williams ». Thorn* A creditor,
it may be noted, may also get the benefit of an annuity
given by a will in lieu of dower?

§ 46. Rule as to exempt property.—It being a test
of a fraudulent transfer that the property alienated must
be of some value out of which the creditor could have
realized the whole or a portion of his claim,* it would
seem to follow logically that exempt property is not sus-
ceptible of fraudulent alienation. Asthe creditor possess-
es no right to have that class of property applied in satis-
faction of his claim while the debtor owns it, and would
be powerless to seize or appropriate it for that purpose
were it restored to the debtor’s possession, the legitimate
deduction would seem to be that the creditor's process
could not be fastened upon it in the hands of the debtor’s
alleged fraudulent vendee.® As to alienations of exempt
property there may be a bad motive but no illegal act.*
When a fraudulent transfer has been avoided, it leaves the

115 Abb. Pr. N. S. (N.Y.) 79.

#70 N. Y. 279. See, also, snfra, Spendthrift Trusts; and compare Nichols
2. Eaton, 91 U. S. 716; Broadway Bank ». Adams, 133 Mass. 170; Spindle
v. Shreve, 9 Biss. 199; Hyde ». Woods, 94 U. S. 523, 526. Compare Wet-
more 2. Truslow, 51 N.Y. 338, which was not a suit to reach surplus, but the
whole income on the ground that the beneficiary was also a trustee,

3 Degraw . Clason, 11 Paige (N. Y.), 136.

4 See § 23.

5 See Wood ». Chambers, 20 Texas, 247; Foster ». McGregor, 11 Vt. 595;
Whiting ». Barrett, 7 Lans. (N. Y.) 106; Bean 2. Smith, 2 Mason, 252; Win-
chester . Gaddy, 72 N. C. 115; Legro 2. Lord, 10 Me. 161; Smith v. Allen,
39 Miss. 469; Youmans ». Boomhower, 3 T. & C. (N. Y.) 21; Pike 2. Miles,
23 Wis. 164 ; Dreutzer ». Bell, 11 Wis. 114; Smillie . Quinn, go N. Y. 493 ;
Robb . Brewer, 15 Reporter, 648; Premo 7. Hewitt, 55 Vt. 363.

¢ O'Conner . Ward, 60 Miss. 1037.
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creditor to enforce his remedy against the property in the
same manner as if the fraudulent transfer had never been
executed. The creditor cannot ask to be placed in a
better position in respect to the property than he would
have occupied if no fraudulent bill of sale had ever been
made.! And it seems from the current of adjudications
that a conveyance of lands set aside for fraud at the suit
of creditors, does not estop the grantor from claiming a
homestead in the premises thus conveyed. Such a con-
veyance does not constitute an abandonment of the
homestead so as to open it to creditors? Upon the
same theory a general assignment is not invalidated by a
clause which reserves all exempt property ;? nothing is
withheld which the creditors are entitled to have included
in the trust ; and in New York a receiver of a judgment-
debtor gets no title to exemptions.* The exemption is
said, however, to endure only during the lifetime of the
party, and consequently a gift of exempt personalty, in-
tended to take effect upon the death of the donor, and
made with the object of defrauding creditors, cannot be
sustained.® :

1 Sheldon 2. Weeks, 7 N. Y. Leg. Obs. 6o.

* Turner 2. Vaughan, 33 Ark. 460; Thompson on Homesteads, § 408, etc.,
and cases cited. ‘It is evident,” says Mr. Freeman, *‘ that creditors cannot
be defrauded, hindered,or delayed by the transfer of property which,neither at
law nor in equity, can be made to contribute to the satisfaction of their debts.
Hence it is almost universally conceded that property which is, by statute, ex-
empt from execution,cannot be reached by creditors on the ground that it has
been fraudulently transferred.” Freeman on Executions, § 138. “Fraud
against creditors is not predicable of the conveyance of property thus exempt;
and so the title to it is not impeachable by creditors of the debtor making
such conveyance.” Prout 2. Vaughn, 52 Vt. 459.

3 Richardson #. Marqueze, 59 Miss. 80; s. C. 42 Am. Rep. 353: Hilde-
brand 2. Bowman, 100 Pa. St. 580. See Smith z. Mitchell, 12 Mich. 180;
Mulford w. Shirk, 26 Pa. St. 473: Heckman v. Messinger, 49 Pa. St. 465.
Contra, Sugg v. Tillman, 2 Swan (Tenn.), 208.

¢ Finnin . Malloy, 33 N. Y. Supr. Ct. 382; Cooney %. Cooney, 65 Barb.
(N. Y.) 524.

8 Martin 2. Crosby, 11 Lea (Tenn,), 198. In Tillotson 2. Wolcott, 48
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8 47. Fraudulent purchases of exempt property—It
being the general rule that exempt property is not ordi-
narily susceptible of fraudulent alienation as regards cred-
itors,’ it has been decided that there is no intelligible
ground upon which it can be held to be fraudulent as
against them for a person whose property does not in the
aggregate exceed the value of all the exemptions, but a
portion of which property in its present state is not ex-
empt, to convert or exchange it into the particular kinds
of property which are exempt. Thus, in O’'Donnell ».
Segar,® the court said : “ The only fraud claimed to have
existed in reference to the oxen, was that he might
fraudulently have acquired them from the proceeds or
exchange of other property which was not exempt, and
this,with the intent to defeat the claims of creditors. This,
in my opinion, if true, does not constitute legal fraud, so
long as he was, iz fact, engaged in one of the occupa-

N. Y. 190, it appeared that the debtor had recovered a judgment against a
creditor for an unlawful levy upon and sale of the debtor’s exempt property.
A creditor sought to get the benefit of this judgment on the ground that the
character of the property had been changed. The court said : * It would be
useless to grant the privilege contained in the statute, if it could be rendered
of no effect by refusing an adequate remedy for the invasion of the exemption;
or by permitting a recovery, when obtained for such invasion, to be wrested
from the debtor by proceedings on behalf of his creditors. The judgment,
when recovered by the debtor for the wrongful invasion of his privilege of the
exemption of his property from levy and sale, represents the property for the
value of which it was recovered. He may make another investment of the
money to be recovered in the same description of property, in the possession
of which, as a householder or person providing for the support of his family,
the statute will again protect him. * * * The proceeds of the judgment
should be held to be protected under the statute, as exempt property, until
sufficient time has elapsed to afford the debtor a reasonable opportunity to
again purchase the description of property necessary to enable him to support
his family, and in the possession of which the law will protect him as against
the claims of creditors.” See Andrews v. Rowan, 28 How. Pr. (N. Y.) 126.

1 Boggs ». Thompson, 13 Neb. 403; Derby ». Weyrich, 8 Neb. 174; Crum-
men . Bennet, 68 N. C. 494. See § 46.

3 25 Mich. 377.
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tions mentioned, * * * in which the use of the cattle
was needed.” In Randall . Buffington,' the court decid-
ed that a general creditor of an insolvent debtor could
not subject a homestead to liability for his debts, notwith-
standing that the insolvent had applied property in his
hands to the payment of a debt which was a lien on the
homestead.* “It must be remembered,” said Chief Jus-
tice Breese, “that it is not a fraud on creditors to buy a
homestead which would be beyond their reach.”?® This
would seem to afford a debtor an opportunity to practice
a species of petty fraud upon his creditors, but, as exemp-
tions of property from execution are usually very limited
in amount, and the policy of the law is to prevent the
creditor from absolutely stripping the debtor of every
vestige of property and of all the necessary conveniences
of living, or means of gaining a subsistence, the result
is not to be deprecated. The creditor should not be
favored to the extent of absolutely crippling and pau-
perizing the debtor.*

§ 48. Covinous alienations of exemptions—A convey-
ance of homestead by an embarrassed debtor and his
wife to a third party, and by the third party to the wife,
cannot be set aside as fraudulent and void as to cred-
itors, for the homestead is out of their reach® and in

! 10 Cal. 493.

* See /n re¢ Henkel, 2 Sawyer, 308.

3 Cipperly ». Rhodes, §3 IIL 350.

¢ See Hixon v. George, 18 Kansas, 253. * The debtor, by securing a home-
stead for himself and family, whether by an arrangement with creditors who
might levy on it, or by the purchase of a house, or by moving into a house
which he already owns, takes nothing from his creditors which the law has
secured to them, or in which they have any vested right. He conceals no
property. He merely puts his property into a shape in which it will be the
subject of a beneficial provision for himself which the law recognizes and al-
fows.” Hoar, J., in Tucker 2. Drake, 11 Allen (Mass.), 146.

8 Morrison 7. Abbott, 27 Minn. 116. See Ferguson 7, Kumler, 27 Minn.
156; Baldwin 2. Rogers, 28 Minn. 544; McFarland ». Goodman, 6 Biss. 111
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general a voluntary conveyance of property exempt from
execution vests a good title in the donee, as against the
creditors of the donor.! The creditor cannot be injured
or defrauded by the transfer of property which is by
positive law exempt from seizure to satisfy their debts.?

§ 49. Conflicting cases—The cases, however, are not
uniform in this regard, and are in some instances disin-
clined to allow a debtor to turn what was intended as a
shield of poverty into an instrument of fraud;® and
there are decisions, of at least local authority, which deny
the benefit of the exemption laws to a dishonest debtor
who shuffles and conceals his property,* or executes a
homestead deed in furtherance of a design to hinder, de-
lay and defraud creditors in the recovery of their just
debts® And it has been held that the privileges of the
homestead act may be forfeited by fraud,® and the right
to claim exemption also forfeited and lost” This does

Vogler . Montgomery, 54 Mo. §78; Cox z. Wilder, 2 Dillon, 46: White v.
Givens, 29 La. Ann. §71; Muller #. Inderreiden, 79 Ill. 382; Hugunin ».
Dewey, 20 Iowa, 368.

t Furman 2. Tenny, 28 Minn. 77; Duvall 2. Rollins, 68 N. C. 220; Mose-
ley ». Anderson, 40 Miss. 49; Anthony v. Wade, 1 Bush (Ky.), 110; Patten
v. Smith, 4 Conn. 450; Tracy ». Cover, 28 Ohio St. 61. See § 46.

* Morrison 7. Abbott, 27 Minn. 116; Carhart ». Harshaw, 45 Wis. 340; §
C. 30 Am. Rep. 752, and notes; Delashmut . Trau, 44 Iowa, 613; Smith .
Rumsey, 33 Mich. 183; Derby ». Weyrich, 8 Neb. 174; Megehe . Draper,
21 Mo. 510; Washburn ». Goodheart, 88 Ill. 229; Hixon v. George, 18 Kans.
253; O’Conner ». Ward, 6o Miss. 1036.

3 Brackett . Watkins, 21 Wendell (N. Y.), 68

¢ Strouse’s Ex’r v. Becker, 38 Pa. St. 192.

4 See Rose 7. Sharpless, 33 Gratt. (Va.) 156. See, generally, Smith v.
Emerson, 43 Pa. St. 456; Gilleland . Rhoads, 34 Pa. St. 187 ; Diffenderfer .
Fisher, 3 Grant’s Cases (Pa.), 30; Piper z. Johnston, 12 Minn. 67; Chambers
v. Sallie, 29 Ark. 407; Huey's Appeal, 29 Pa. St. 219; Currier . Sutherland,
54 N. H. 475; s. C. 20 Am. Rep. 143, and note.

¢ Pratt ». Burr, 5 Biss. 36.

7 Cook 7. Scott, 6 Ill. 335; Cassell . Williams, 12 Ill. 387; Freeman ».
Smith, 30 Pa. St. 264; Larkin v. McAnnally, 5 Phila. (Pa.) 17; Carl v. Smith,
8 Phila. (Pa.) 569.
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not, however, vary the general principle already stated,
for in these latter cases the property is not under the
cover or protection of the exemption statutes, and by the
rule of construction just stated, is liable to the claims of
creditors much the same as though it had never been
even colorably embraced within the exemptions.

§ 50. - Abandoned exemptions—1It is said, in Crosby .
Baker,! that if the debtor changes his purpose to use the
exempt articles in his business, and determines to and
does in fact sell them to a third person, such bargain
being made to defraud creditors, and this purpose being
participated in by the vendee, the conveyance gives no
title to the purchaser and the property may be reclaimed
and held by the assignee of the insolvent debtor in an
action against the purchaser® The change of intention
is said to take away one of the requisites for its exemp-
tion. The same principle applies to abandoned home-
steads.?

' 6 Allen (Mass.), 295.
* See Stevenson . White, 5 Allen (Mass.), 148.
3 Cox 2. Shropshire, 25 Texas, 113.
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§ 51. Concurvent remedies.—Legal and equitable—
Equity has concurrent jurisdiction with law over frauds
under the statutes 13 Eliz. c. 5, or similar enactments,!
and the same rules of construction govern both courts.?
Thys it was said by the Supreme Court of New Jersey :
“ Courts of law and courts of equity have concurrent juris-
diction over frauds, under the statute concerning fraudu-
lent conveyances. In cases where the legal title to the
property is such that it cannot be seized under execution,
resort to equity is necessary—as where the legal title has
never been in the debtor, having been conveyed by a third
person directly to another, in secret trust for the bene-
fit of the debtor, with a design fraudulently to screen it
from his creditors® But where the legal title has been
in the debtor, so as to be subject to execution at law,

1 Orendorf ». Budlong, 12 Fed. Rep. 24.
t Sexton . Wheaton, 1 Am. Lead. Cas. (5th ed.) 58, 59, note; Hopkirk v.

Randolph, 2 Brock. 133. See § 4.
3 See § 57.
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and might be made available for the satisfaction of the
debt, if the fraudulent conveyance had not been inter-
posed, the creditor or a third person having taken title
under a sheriff’s sale, may bring ejectment, and avoid the
fraudulent conveyance by proof of the illegal purpose for
which it was made.”! It will be presently seen that this
latter illustration is not of universal application? The
forms of relief available to creditors are outlined in our
opening chapter,® and it is shown that creditors may in-
voke the aid of equity in two cases, after proceeding to
judgment and execution at law, without having obtained
satisfaction of the debt.* In the first class of cases the
complainant proceeds simply upon the ground of fraud,
and in support or furtherance of the remedy at law, while
in the other class of cases relief is sought upon the theory
that the remedy at law has been exhausted, and that it is
inequitable and unjust on the part of the debtor to refuse
to apply any intangible property or choses in action to-
ward the payment of the judgment® Resort by creditors
to courts of equity is of very frequent occurrence, because
the common law is not sufficiently flexible. Of necessity,
in a common law action, a purchase is either valid or
void.* There is no middle ground. Proof of absolute
fraud, which is generally very difficult, is for that reason
generally required at law, while in equity an unfair or in-
equitable transaction—one not of necessity absolutely
fraudulent—may be unraveled in the interest of creditors.
In such cases the rights of the innocent vendee can be
preserved and protected by the plastic hand of equity.

! Mulford . Peterson, 35 N. J. Law, 133.

* See § 69. 3 See § 4.

¢+ Williams ». Hubbard, Walker’s Ch. (Mich.) 28 ; Cornell . Radway, 22
Wis. 264 ; Beck z. Burdett, 1 Paige (N. Y.), 305; Jones 7. Green, 1 Wall.
33t

» Williams ». Hubbard, Walker's Ch. (Mich.) 29.

¢ See infra, Void and Voidable Acts.
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Though in some States legal and equitable jurisdic-
tions have been united in the same tribunals, yet the dis-
tinctions which formerly appertained in the forms of ac-
tion, of pleading, and of relief, are by no means superseded.
In territory where the system of common law and chan-
cery both prevail, and the only adequate relief is in equity,
and the pleadings are framed in accordance with this
view, the suit must be tried as a chancery case by the
modes of procedure known to courts of equity. The
judge or chancellor is responsible for the decision, and
though he may, by means of feigned issues, refer any
questions of fact to a jury, still his own conscience
must be satisfied that the finding is correct, and the de-
cree must be rendered as the result of his individual judg-
ment, aided, it may be true, by the finding of the jury.
Hence, where the trial in such a case is conducted as
though it were a controversy in a common law action,
and a judgment is rendered upon a verdict as at common
law, it will be reversed for error.! And in an equitable
proceeding of this character, as will presently be shown,
a decree in the nature of a judgment for damages cannot
be rendered against the defendant who is alleged to have
fraudulently taken an assignment of the insolvent’s prop-
erty. The decree must be for an accounting as to the
property which has come into the hands of the fraudu-
lent vendee.? Where property which is legally liable to
be taken in execution has been fraudulently conveyed or
encumbered, the jurisdiction is usually concurrent, as the
creditor may either issue an execution at law and sell
the property or file a bill in equity to have the con-
veyance set aside.® The remedy in equity, as will pres-

t Dunphy #. Kleinsmith, 11 Wall. 615. 2 See §§ 176-179.

3 See note to Sexton . Wheaton, 1 Am. Lead. Cas. (5th ed.) 58, 59; Bisp-
ham’s Equity, § 242; Blenkinsopp v. Blenkinsopp, 1 De G., M. & G. 500; Par-
tee . Mathews, 53 Miss. 146; Sheafe v. Sheafe, 40 N. H. 516; Scott #. Indian-
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ently appear,! is necessarily exclusive in cases where the
subject-matter of contention is not subject to execution.

§ 52. Injunction against debtor before judgment.—
As a general rule, a simple contract creditor who has no
lien on the property, cannot enjoin his debtor from sell-
ing it, nor will he be allowed to come into equity to
invoke its interference to preserve the property until a
judgment can be obtained.? If the property of an hon-
est, struggling debtor could be tied up by injunction
upon mere unadjusted legal demands, he would be con-
stantly exposed to the greatest hardships and grossest
frauds, for which the law would afford no adequate remedy.
It would deprive him of the means of payment, or of
defending himself against vexatious litigation, and force
him into unconscionable compromises to prevent the ruin
of his business pending the litigation.?.  An injunction
ought not to issue to compel parties to hold goods pend-
ing a trial at law with the expectation that they may be
wanted to answer an execution upon a judgment which
the creditor hopes to obtain* * The authorities are clear,”
says the learned Justice Campbell® “that chancery will
not interfere to prevent an insolvent from alienating his

apolis Wagon Works, 48 Ind. 75; Gallman w». Perrie, 47 Miss. 131, 140;
Barto’s Appeal, 55 Pa. St. 386; Tupper z. Thompson, 26 Minn. 386; Henry
. Hinman, 25 Minn. 199.

! See § 56.

¢ Peyton ». Lamar, 42 Ga. 134; Cubbedge v. Adams, 42 Ga. 124; Ober-
holser v. Greenfield, 47 Ga. 530; Shufeldt 2. Boehm, 96 Ill. 560; Moran v.
Dawes, 1 Hopk. Ch. (N. Y.) 365; Dortic . Dugas, 52 Ga. 231; Buchanan
v. Marsh, 17 lowa, 494; Rich #. Levy, 16 Md. 74; Phelps 2. Foster, 18 Ill.
309; Brooks #. Stone, 19 How. Pr. (N. Y.) 395; Uhl 2. Dillon, 10 Md. 5o00;
Hubbard . Hubbard, 14 Md. 356. Compare Case v. Beauregard, 99 U. S.
125; Locke v. Lewis, 124 Mass. 1. See § 73.

3 Shufeldt z. Boehm, 96 Ill. 560.

4 Phelps . Foster. 18 Ill. 309; Heacock*» Durand, 42 Ill. 230; Horner
. Zimmerman, 45 Ill. 14.

* Adler . Fenton, 24 How. 411.
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property to avoid an existing or prospective debt, even
when there is a suit pending to establish it.” ‘ The reasofl
of the rule,” says Chancellor Kent, “seems to be, that until
the creditor has established his title he has no right to in-
terfere, and it would lead to an unnecessary and, perhaps,
a fruitless and oppressive interruption of the exercise of
the debtor’s rights. Unless he has a certain claim upon
the property of the debtor, he has no concern with his
frauds.”! So the simple contract creditors of a firm ordi-
narily have no specific lien upon the firm property, which
will enable them to interfere with any disposition which
the firm may make of it.?

' Wiggins 7. Armstrong, 2 Johfis. Ch. (N. Y.) 145, and the able opinion of
Chancellor Kent. Uhl ». Dillon, 10 Md. 500, was a bill for an injunction and
receiver filed by a simple contract creditor, charging that the defendant was
deeply in debt; that he was disposing of his stock; had already parted with his
real estate, and was collecting debts due to him, with the intention to defraud
creditors and abscond. An injunction was allowed and a receiver appointed.
The appellate court, in reversing the decree and dismissing the bill, said (p.
503): ‘ The bill filed by the appellees in this cause, states no sufficient case
entitling them to the relief prayed. No authority has been shown to this court,
nor can any be produced, entitled to consideration, which sanctions the exer-
cise of the high and extraordinary power of a court of chancery, to interpose,

. by writ of injunction, in a case like the one before us, restraining a debtor in
the enjoyment and power of disposition of his property. The appellees (the .
complainants below) are mérely general creditors of the appellant, who have
not prosecuted their claim to judgment and execution, nor in any other man-
ner acquired a lien upon the debtor’s property, and were not entitled to the
writ of injunction nor to the appointment of a receiver. Whatever may be
the supposed defects of the existing laws of the State, in leaving to the debtor
the absolute power of disposing of his property, and leaving the creditor to
the slow and very inadequate legal remedies now provided, if such defects
exist, it is solely in the power of the legislature to correct them. Tt is not
within the province of the chancery courts to stretch their power beyond the
limits of the authorities of the law, for the purpose of remedying such de-
fects. Such a course would be productive of great mischief, and make the
rights of the citizen depend upon the vague and uncertain discretion of the
judges, instead of the safe and well-defined rules of law.”

* Wilcox ». Kellogg, 11 Ohio, 394; Gwin ». Selby, 5 Ohio St. 97; Sigler
. Knox County Bank, 8 Ohio St. 511; Potts v. Blackwell, 4 Jones’ Eq. (N.
C.) 58; Field . Chapman, 15 Abb. Pr. (N. Y.) 434; The State ». Thomas, 7
Mo. App. 205; Shackelford ». Shackelford, 32 Gratt. (Va.) 481; Allen v.

6
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§ 53. Exceptional cases—Qccasional exceptions may
be found to the rule that equity will not interfere at the
instance of a simple contract creditor. In Moore .
Kidder,' the bill distinctly charged a fraudulent intention
on the part of a debtor summoned as trustee, and an at-
tempt to dispose of his property, and put it beyond the
reach of creditors, for the purpose of defeating the
plaintiffs in the collection of any judgment that might
be obtained in a suit at law, and asked for an injunction
to prevent that mischief and wrong. The court said
that the bill very clearly showed a case for equitable in-
terference, in aid of the remedy at law, and that without
such relief the suit at law would be rendered fruitless
by the active fraud of the defendant.® In another case
where a bill charged insolvency in the debtor, and
averred that he had fraudulently transferred his goods
to a third person, who was implicated in the fraud, and
that the debtor had purchased the goods with intent to
defraud the plaintiffs, a receivership was allowed before
judgment? Here, however, the relief was extended upon
the theory that the goods for which the indebtedness
was created were fraudulently obtained, and that the’
debtor never acquired title to them. This would seem
to be substantially substituting a bill in equity for the
relief usually incident to replevin.

§ 54. Foinder of claims.—We will next notice the
authorities as to uniting or joining claims. In cases

Center Valley Co. 21 Conn. 130; Schmidlapp #. Currie, 55 Miss. 597; Reeves
v. Ayers, 38 Ill. 418; Mayer ». Clark, 40 Ala. 259. See Case 7. Beauregard,
99 U.S. 125.

155 N. H. 491.

* Compare Bowen w. Hoskins, 45 Miss. 183; Cottrell . Moody, 12 B.
Mon. (Ky.) 502; Thompson w. Diffenderfer, 1 Md. Ch. 489.

3Cohen v. Meyers, 42 Ga. 46. Compare Hyde v. Ellery, 18 Md. 500;
Rosenberg v. Moore, 11 Md. 376; Haggarty 7. Pittman, 1 Paige (N.Y.), 298.
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where the sole object of the bill is to secure satisfaction
of a judgment out of property fraudulently alienated,
the suit may be framed to avoid several distinct convey-
ances made to as many grantees. Such a bill is said to
embody a single cause of action.! This principle applies
although the defendants may have separate and distinct
defenses? In Lattin z. McCarty? it was held that an
equitable cause of action to cancel and remove, as a cloud
upon plaintiff’s title, a deed given by mistake by a third
party to the defendant, under which the latter had fraud-
ulently obtained possession, could be united with a claim
to recover possession of the premises, and asserted in the
same complaint. The principle of this case is, however,
expressly repudiated in Missouri, in an action involving
substantially the same state of facts, on the theory that a
bill in equity is not a proper form of action for the recov-
ery of the possession of real estate, there being an ade-
quate remedy at law.* Fraudulent confessions of judg-
ments entered in different courts, may be attacked in one
suit.® So a partner may sue his copartners for an
accounting, and may join in the same action alienees of
his copartners, to whom the latter have collusively trans-
ferred partnership assets in fraud of the partnership, and
seek a vacation of the transfer, as well as’ an accounting.
“Why,” it has been said, “ should not all this be embraced
in oneaction? The object is single, zzz.: To bring about
a complete and final settlement of the partnership.”*

1 Trego v. Skinner, 42 Md. 432 ; North ». Bradway, 9 Minn. 183; Chase
v. Searles, 45 N. H. 511; Jacot . Boyle, 18 How. Pr. (N. Y.) 106; Tucker
w. Tucker, 29 Mo. 350; Snodgrass ». Andrews, 30 Miss. 472; Reed v. Stry-
ker, 4 Abb. Ct. App. (N.Y.) 26; Dimmock ». Bixby, 20 Pick. (Mass.) 368.

2 Donovan v. Dunning, 69 Mo. 436. 341 N. Y. 107.

+ Peyton 2. Rose, 41 Mo. 257 ; Curd 2. Lackland, 43 Mo. 140.

s Uhlfelder ». Levy, 9 Cal. 607.

¢ Compare, upon this general subject, Webb z. Helion, 3 Rob. (N. Y.)
625; Wade v. Rusher, 4 Bosw. (N. Y.) 537.
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8 55. Uniting causes of action.—Questions relating
to the joinder of various causes of action of necessity
frequently arise for adjudication in contests of the class
under consideration, where debtors have sought to con-
ceal property by different subterfuges. In Palen ». Bush-
nell! the plaintiff, as receiver in supplementary proceed-
ings, instituted an action against the debtor and a third
- party, (1.) To recover moneys usuriously exacted by the
third party from the debtor; (2.) To compel the third
party to account for securities belonging to the debtor;
and (3.) To set aside as fraudulent certain transfers of real
and personal property, alleged to have been made by the
debtor to the third party. The court said: “ What is the
subject of the action in this case? It is the restitution
of the property of the judgment-debtor, whom the plaint-
iff represents. To entitle himself to this relief, the
plaintiff avers in his complaint different transactions
out of which his right to restitution flows.” This state-
ment is criticised by Mr. Pomeroy,* as follows: “ There
is here a plain confusion of ideas. The restitution of the
debtor’s property, which is the relief demanded, is the

object of the action. If there is anything connected with -

this matter clear, it is that the authors of the code used
the terms *subject of action’ and ‘ object of the action’
to describe different and distinct facts.” The criticism
upon the particular language employed in this case may
probably be just, but a system of procedure which pro-
hibited the uniting of such claims in a single action
would furnish most unsatisfactory and inadequate redress
to creditors.

§ 56. Exclusive jurisdiction in equity.—In cases,
however, where the property is of such a nature that it

t 46 Barb. (N. Y.) 25. t Remedies and Remedial Rights, § 470.
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never was subject to execution at law, the remedy, as we
have said, is exclusively in chancery.! Thus, as has al-
ready been shown,?it was observed by Chief Justice Gray,
in delivering the opinion of the Supreme Court of Mas
sachusetts, in Drake 2. Rice? that, “ by the law of Eng-
land before the American Revolution, * * * fraud-
ulent conveyances of choses in action, though not spec-
ified in the statute, were equally void, but from the nature
of the subject, the remedy of the creditor must be sought
in equity.”*

§ 57. Land purchased in name of third party.—The
reader must observe, in this connection, that the creditor
may encounter a practical difficulty in reaching realty
paid for by the debtor and fraudulently taken in the
name of a third party. The courts are somewhat at vari-
ance upon the question as to whether or not real estate
so held can be sold on execution and recovered by
the purchaser in ejectment, or, in fact, whether it can be
reached in any proceedings at law. Cases can be cited
to the effect that an execution sale of land, the title to
which is so held, passes nothing to the purchaser;® the

' See Weed 2. Pierce, 9 Cowen (N. Y.), 722; Sexton z. Wheaton, 1 Am.
Lead. Cas. (5th ed.) 59; Drake 2. Rice, 130 Mass. 412: Abbott #. Tenney,
18 N. H. 109 ; Sargent ». Salmond, 27 Me. 539. .

* See § 17. * 130 Mass. 412.

+ Citing Taylor ». Jones (1743), 2 Atk. 600 ; King . Dupine (1744), 2 Atk.
603, note; Horn #. Horn (1749), Ambl. 79 ; Ryall 7. Rolle (1749), 1 Atk. 165;
S. C. I Ves. Sr. 348 ; Partridge ». Gopp (1758), 1 Eden, 163 ; s.C. Ambl. 596;
Bayard v. Hoffman, 4 Johns. Ch. (N. Y.) 450; Hadden w. Spader, 20 Johns.
(N. Y.) 554; Abbott v. Tenney, 18 N. H. 109; Sargent ». Salmond, 27 Me.
539. See §§ 17, 33.

8 Mulford ». Peterson, 35 N. J. Law, 133; Haggerty ». Nixon, 26 N. J. Eq.
42; Garfield ». Hatmaker, 15 N.Y. 475; Dewey ». Long, 25 Vt. 564; Davis 2.
McKinney, 5 Ala. 719; Webster ». Folsom, §8 Me. 230; Low #. Marco, 53
Me. 45 ; Jimmerson ». Duncan, 3 Jones’ (N. C.) Law, 537; Carlisle ». Tin-
dall, 49 Miss. 229; Howe w#. Bishop, 3 Met. (Mass.) 26. See Hamilton z.
Cone, 99 Mass. 478.
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creditor’s remedy is by bill in equity ;' and the grantee
holds the title impressed with a trust in favor of credit-
ors, and may be compelled to quitclaim his interest.®
The principle embodied in these authorities seems to
commend itself as logical and just, but it is not univer-
sally recognized. There are cases holding that an execu-
tion purchaser on a judgment against the debtor may re-
cover in ejectment, even though the title was never in
the debtor, if it is shown that the fraudulent grantee held
it for the debtor’s benefit and that such an interest
may be attached® It may be observed that a purchase
of personal property, under such circumstances, does not
exempt it from direct seizure by creditors.®

§ 58. Relief before and after sale.—The jurisdiction
of a court of equity is ample, either before or after sale
under a judgment, to set aside a deed made in fraud of
creditors—before sale to enable the creditor to present
an unembarrassed title ; after sale to remove clouds from
the title.” It will thus be seen how important the juris-
diction of equity becomes in connection with fraudulent
transfers. It would often be impossible, especially in
cases affecting realty, to render the title marketable until

' Mulford ». Peterson, 35 N. J. Law, 133. ,

* Garfield ». Hatmaker, 15 N. Y. 475; Corey . Greene, 51 Me. 114; Sim-
mons 2. Ingram, 6o Miss. goo.

3 Cutter ». Griswold, Walkers' Ch. (Mich.) 437. Must the creditor first
recover judgment in such a case? See Ocean Nat. Bank . Olcott, 46 N. Y.
22. See infra, Ch. IV.

+ Kimmel ». McRight, 2 Pa. St. 38; Tevis v. Doe, 3 Ind. 129; Penning-
ton 2. Clifton, 11 Ind. 162; Guthrie ». Gardner, 19 Wend. (N. ¥.) 414.
Compare Wait ». Day, 4 Denio (N. Y.), 439; Brewster z. Power, 10 Paige
(N. Y.), 569; Garfield z. Hatmaker, 15 N. Y. 477.

® Cecil Bank . Snively, 23 Md. 253.

¢ Godding . Brackett, 34 Me. 27.

1 Gallman ». Perrie, 47 Miss. 131. See Orendorf 7. Budlong, 12 Fed.
Rep. 25.
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the flexible hand of a court of equity had removed the
simulated transfers and incumbrances in which the debtor
has involved it. Equity alone can disentangle the title
from the doubts and embarrassments which interfere with
a realization of a fair price; and to that extent and for
that purpose its assistance is usually asked.! In Rhead
2. Hounson,? the court said : “ The bill must be construed
in reference to its nature. It is not filed to reach prop-
erty incapable of seizure on execution, and therefore
based on the theory that the legal remedy has been ex-
hausted. Very far from it. The principle on which it
proceeds is that a legal remedy is in fact progressing, and
which, being fraudulently obstructed, the aid of the court
is needed to remove that obstruction. The claim made
is that the deed from the judgment-debtor to his son is
fraudulent as against the creditor, and that the farm is
therefore subject to levy and the deed exposed to be re-
moved out of the way of it by the assistant jurisdiction
of equity.”

8§ 59. The remedy at law.— A judgment-creditor
may proceed at law to sell under execution lands or prop-
erty which his debtor has fraudulently alienated® which
are subject to execution. The attempted transfer may
be treated as a nullity, and the property subjected to
seizure and sale upon execution, the same as though no
such covinous transfer had ever been made.* The creditor,

1 Partee 7. Mathews, 53 Miss, 146.

* 46 Mich. 246.

3 Carter v. Castleberry, 5 Ala. 277; Booth #. Bunce, 33 N. Y. 139; Henry
2. Hinman, 25 Minn. 199; Brown 2. Snell, 46 Me. 490; Thomason ». Neeley,
50 Miss. 313; Jacoby's Appeal, 67 Pa. St. 434; Allen . Berry, 50 Mo. 90;
Fowler ». Trebein, 16 Ohio St. 493: Staples ».'Bradley, 23 Conn. 167; Foley
. Bitter, 34 Md. 646; Gormerly ». Chapman, 51 Ga. 421; Russell . Dyer,
33 N. H. 186. But see § 69.

+ Tupper ». Thompson, 26 Minn. 386; Henry ». Hinman, 25 Minn. 199;
S. P. National Park Bank ». Lanahan, 60 Md. s513.
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in such cases, may consider the debtor as still the owner
of the property, and is entitled to pursue it to secure sat-
isfaction of the claim the same as if the title were unem-
barrassed by the fraudulent deed or transfer.! This gen-
eral principle was involved in Rinchey ». Stryker} in
which case it was held that where an attachment was
issued to a sheriff he was entitled to seize under it any
property which the debtor might have disposed of with
intent to defraud his creditors; that by such seizure a
specific lien was acquired upon the property attached, and
the sheriff, when sued for wrongfully taking the property,
had a right to show even before judgment in the attach-
ment suit that the title of the purchaser from the debtor
was fraudulent and voidable as against the attaching
creditor.?

$ 60. By suit in equity.—Fraud is one of the recog-
nized subjects of equity jurisdiction and is the most
ancient foundation of its power.* The existence of the
remedy at law then does not interfere with the right to
resort to a court of equity® for the vacation of the fraudu-
lent conveyance as an obstacle in the way of the full en-
forcement of the judgment, and a cloud on the title to the

» Thomason 2. Neeley, 50 Miss. 313. It has been said that where the
“deed is a mere pretence, collusively devised, and the parties do not intend
other than an ostensible change of the property, the property does not pass
as to creditors; and even when the parties intend an irrevocable disposition
of the property, but the conveyance has been made with the intent to de-
fraud creditors,” it may be avoided. Chandler v. Von Roeder, 24 How. 227;
Baldwin v. Peet, 22 Texas, 708, note. In Massachusetts, jurisdiction in equity
is limited to property or rights which cannot be attached or taken on execu-
tion. Schleisinger z. Sherman, 127 Mass. 209.

2 26 How. Pr. (N.Y.) 75; s.C. 31 N. Y. 140.

3 See Greenleaf . Mumford, 30 How. Pr. (N.Y.) 30, 31. But compare
Thurber z. Blanck, 50 N.Y. 83,with Mechanics’ & Traders’ Bank 2. Dakin, §1
N.Y. 519. See Lawrence . Bank of the Republic, 35 N. Y. 320; #nfra, § 81.

+ Hartshorn v. Eames, 31 Me. 97; Story’s Equity, § 68. See Warner ».
Blakeman, 4 Keyes (N. Y.), 507. s See § 51.
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property.! The suit in equity is sometimes said to be an
ancillary relief in aid of the legal remedy,’ since a court
of equity does not intervene to enforce the payment of
debts.®* It may be asked why resort is so frequently had
to a creditor’s bill seeking a decree to avoid or cancel the
covinous transfer when the property may be more expe-
ditiously seized under attachment or execution. The
creditor’s bill or a suit to clear the fraudulent transfer is,
for many reasons, entitled to preference as a means of re-
lief. If the creditor attempts to sell the disputed prop-
erty arbitrarily under execution, bidders will be deterred
from purchasing lest they may be buying a lawsuit, hence
its market value is practically destroyed. Then the seiz-
ure of the property subjects the creditor to the peril in-
cident to proving that the transfer was fraudulent, and
perhaps, in the event of failure, of paying heavy damages
for the unwarrantable interference, seizure and sale. By
filing the creditor’s bill the only risk incurred is as to the
costs and expense of the suit, and generally no seizure is
effected unless the suit is successful, in which event the
covinous transfer and cloud on the title is cleared away.

' Planters’ & M. Bank v. Walker, 7 Ala. 926; Sheafe v. Sheafe, 40 N. H. 516;
Dargan z. Waring, 11 Ala. 988; Cook z. Johnson, 12 N. J. Eq. 52; Bean ».
Smith, 2 Mason, 253; Hamlen 2. McGillicuddy, 62 Me. 269; Waddell z. Lanier,
62 Ala. 347; Traip v. Gould, 15 Me. 83; Beaumont ». Herrick, 24 O. S. 456 ;
Sockman ». Sockman, 18 Ohio, 368; Musselman ». Kent, 33 Ind. 452; Dock-
ray ». Mason, 48 Me. 178. In Gormley v. Potter, 29 Ohio St. 599, the court
said: * The petition was founded upon the fact that the land had been taken
in execution, and had for its object the removal of the cloud cast upon the
title by the fraudulent conveyance. The removal of this cloud was in the in-
terest of both the debtor and the creditors by enabling the property to be sold
at a better price.” Again, it has been observed that “The creditor has not
only a right to have the property subjected to the payment of his judgment,
but to have it subjected in such manner that it will bring its fair market
value.” Fowler . McCartney, 27 Miss. §16.

 See McCartney ». Bostwick, 32 N. Y. 57.

3 Dunlevy . Tallmadge, 32 N. Y. 459; Voorhees v. Howard, 4 Keyes
(N. Y.), 383; Griffin 2. Nitcher, 57 Me. 272. See § 73.
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Furthermore, as already stated, equity is more flexible
than law,! and in equity an inequitable transaction not ab-
solutely fraudulent may be avoided at the suit of a cred-
itor. Fraud; it is said, may be presumed in’equity, but
must be proved at law,? though this is a loose and unrelia-
ble test, for it must be proved in either forum. Courts
of equity, it is true, will act upon circumstances indicating
fraud which courts of law would not deem satisfactory
proofs; and will grant relief upon the ground of fraud es-
tablished by presumptive evidence of such character that
courts of law would not always deem it sufficient to jus-
tify a verdict.* The Supreme Court of Pennsylvania) in
commenting upon the applicability of equity to suits in-
volving fraudulent alienations remark : “ It is especially
adapted to this class of cases. Its process is plastic and
may be readily moulded to suit the exigencies of the par-
ticular case. A court of equity proceeds with but little re-
gard to mere form. It moves with celerity, and seizes the
fruits of a fraud in the hands of the wrong-doer.” Equity
endeavors to deal with the substance of affairs, to look be-
yond the observance of mere forms® and to regulate the
judgment according to the real purposes which have con-
trolled parties in the various matters brought before it for

1 See § 51.

* King ». Moon, 42 Mo. 555.

3 See Jackson v. King, 4 Cowen (N.Y.), 207; 3 Greenl. Ev. § 254; 1
Story’s Eq. Jur. §§ 190-193. “ Fraud is not to be considered as a simple
fact, but a conclusion to be drawn from all the circumstances of the case. It
may be inferred from the nature of the contract itself, or from the condition
or circumstances of the parties. The general principle is well settled, that
equity will give relief against presumptive frauds, and therein will go further
than courts of law, where fraud must be proved and not presumed. * * *
There are many instances of fraud that would in equity affect instruments in
writing concerning lands, of which the law could not take notice.” Burt .
Keyes, 1 Flippin, 63. Compare United States z. Amistad, 15 Peters, 594 ;
Lloyd #. Fulton, 91 U. S. 483. See § 15.

« Fowler’s Appeal, 87 Pa. St. 454.

8 Wright 2. Oroville M. Co. 40 Cal. 20.



§ 61.] CREDITORS' REMEDIES. 9I

relief or correction ;' and rules of pleading in equity are
not so strict in matters of form as at law.?

§ 61. Supplementary proceedings.— Supplementary
proceedings have, in New York and in some of the other
States which have appropriated its reformed system of
procedure, taken in some measure the place of creditors’
actions or suits in equity, to reach equitable assets. This
remedy is now a special proceeding in New York,? and
not a proceeding in the original action. These proceed-
ings furnish, to a certain extent, a substitute for a credit-
or’s bill,* and by their commencement a lien is said to be
acquired upon the debtor’s equitable assets® though an-
other creditor may gain precedence if, after the service of
the order for the examination of the debtor, and before
the appointment of a receiver, he discovers property liable
to execution and levies upon it.* Generally speaking,
these proceedings will reach whatever property is avail-
able on a creditor’s bill,” and have, as we have seen, been

! Livermore v. McNair, 34 N. J. Eq. 482; Buck #. Voreis, 89 Ind. 117.

s Birely’s Ex'rs v. Staley, 5 Gill & J. (Md.) 432; Ridgely ». Bond, 18 Md.
450; Small ». Owings, 1 Md. Ch. 367. In Warner v. Blakeman, 4 Keyes
(N. Y.), 507, Woodruff, J., said: “ It is the just and proper pride of our ma-
tured system of equity jurisprudence that fraud vitiates every transaction;
and, however men may surround it with forms, solemn instruments, proceed-
ings conforming to all the details required in the laws, or even by the formal
judgment of courts, a court of equity will disregard them all, if necessary,
that justice and equity may prevail.”

3 Code, § 2433. Compare West Side Bank v. Pugsley, 47 N. Y. 368.

¢ Spencer ». Cuyler, 9 Abb. Pr. (N. Y.) 382; People v. Mead, 29 How.
Pr. (N. Y.) 360; Pope v. Cole, 64 Barb. (N. Y.) 409; affi'd, 55 N. Y. 124.
Compare Catlin . Doughty, 12 How. Pr. (N. Y.) 459.

$ Lynch . Johnson, 48 N. Y. 33; Storm ». Waddell, 2 Sandf. Ch. (N.
Y.) 494; Brown . Nichols, 42 N. Y. 26; Edmonston z. McLoud, 16 N. Y.
544. Compare Dubois 2. Cassidy, 75 N. Y. 300; Campbell 2. Genet, 2 Hil-
ton (N. Y.), 2g0; Robinson v. Stewart, 10 N. Y. 196.

¢ Becker v, Torrance, 31 N.Y. 631. See Davenport . Kelly, 42 N.Y. 193.

7 Barnes . Morgan, 3 Hun (N. Y.), 703; Barker v. Dayton, 28 Wis. 367.
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held to be a simple substitute for it.! Supplementary
proceedings are not exclusive.? The judgment-creditor
may abandon them and institute a suit in his own name
to annul a fraudulent alienation? if, indeed, he may not
invoke both remedies at the same time! If a third party
makes claim to any property which the examination dis-
closes, the rights of the claimants cannot be determined
in this proceeding, but resort must be had to a suit.®
The procedure is usually by order, made upon proof of
the return of an execution unsatisfied, requiring the
debtor to appear in person in court, to be examined con-
cerning his property.® The judgment upon which the
order is procured must be zz personam.” Property or
equitable assets being thus disclosed, a receiver is ap-
pointed, who, upon qualifying, becomes vested with the
debtor’s assets and equitable - interests, without convey-
ance or assignment® though he does not get title to
exempt property.’ The receiver represents creditors, and

' Lynch 2. Johnson, 48 N. Y. 33. Compare Williams ». Thorn, 70 N. Y.
270. See § 45.

s Williams ». Sexton, 19 Wis, 42.

3 Bennett z. McGuire, 58 Barb. (N. Y.) 625.

+ Gates . Young, 17 Weekly Dig. (N. Y.) 551. See §§ 65, 51.

8 West Side Bank v. Pugsley, 47 N. Y. 372; Bennett z. McGuire, 58 Barb.
(N. Y.) 634; Rodman v. Henry, 17 N. Y. 484 ; Sebrauth . Dry Dock Sav-
ings Bank, 20 Alb. L. J. 197. Supplementary proceedings may be instituted
before a judge of a Federal court, on a judgment at law recovered in the
United States Courts. Ex garte Boyd, 105 U. S. 647. But the examination
cannot be held in a State court upon a Federal judgment. Tompkins v.
Purcell, 12 Hun (N. Y.), 662. Compare Goodyear Vulcanite Co. v. Frisselle,
22 Hun (N. Y.), 175.

¢ Bartlett 7. McNeil, 49 How. Pr. (N. Y.) 55; affi'd, 6o N. Y. s53.

7 Bartlett . McNeil, 3 Hun (N. Y.), 221. Compare Schwinger ». Hickok,
53 N. Y. 280.

¢ Porter ». Williams, 9 N. Y. 142; Cooney w. Cooney, 65 Barb. (N. Y.)
524 ; Bostwick v. Menck, 40 N. Y. 383.

9 Cooney v. Cooney, 65 Barb. (N. Y.), 525; Hudson . Plets, 11 Paige
(N. Y)), 180; Andrews . Rowan, 28 How. Pr. (N. Y.) 126. See Tillotson
v. Wolcott, 48 N. Y. 190; Hancock ». Sears, 93 N. Y. 79.
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thus may impeach the debtor’s fraudulent sales! in the
right of creditors. It seems to be no objection to the
exercise of the jurisdiction appointing a receiver, that the
debtor has no assets?® or that such property as he is
possessed of is subject to execution? As an illustration
of the utility of this remedy, it may be stated that a wid-
ow’s unassigned right of dower can be reached by her
creditors in supplementary proceedings,* for it is liable to
their claims,® and a receiver appointed in these proceed-
ings may bring an action for its admeasurement.®

§ 62. Assumpsit.—Case—Conspiracy.—A fraudulent
assignment will not ordinarily authorize a judgment
against the purchaser for the original debt,” nor is an ac-

' Dollard #. Taylor, 33 N. Y. Super. 498; Bostwick . Menck, 40 N. Y.
384; Porter ». Williams, g N. Y. 142.

* See Browning v. Bettis, 8 Paige (N. Y.), 568; Bloodgood v. Clark, 4
Paige (N. Y.), 574; Shainwald v. Lewis, 6 Fed. Rep. 776. Monell, J., held,
in Dollard #. Taylor, 33 N. Y. Superior Ct. 496, that where the only purpose
of appointing a receiver in supplementary proceedings was to attack a fraud-
ulent assignment, the application was properly denied, as the judgment-cred-
itor could himself file a bill for that purpose, and in a proper case secure a
receiver pending the suit.

3 Bailey ». Lane, 15 Abb. Pr. (N.Y.) 373, note. The order in supplementary
proceedings usually forbids the debtor from transferring his property until
further directions, but in New York his earnings within sixty days of the
commencement of the proceedings, are exempt, and it is not considered a
contempt of the court’s order for him to apply them to the support of his
family. Hancock . Sears, 93 N. Y. 79; Newell z. Cutler, 19 Hun (N.Y.),
74.is overruled. The salary of a municipal officer cannot be reached in these
proceedings. Waldman ». O'Donnell, 57 How. Pr. (N. Y.) 215. But see
Singer v. Wheeler, 6 I1l. App. 225. )

¢ Strong v. Clem, 12 Ind. 37; Payne 2. Becker, 87 N. Y. 153.

s Tompkins v, Fonda, 4 Paige (N. Y.), 448.

¢ Payne 7. Becker, 87 N. Y. 153. See Stewart . McMartin, 5 Barb. (N.
Y.) 438. It may be here noted, in concluding this section, that an attorney
employed to collect a claim has, it seems,” authority to institute supplementary
proceedings, but is not authorized, under the original retainer, to direct the
receiver to institute an action to annul a fraudulent transfer. Ward 2. Roy,
69 N. Y. 6.

7 Aspinall 2. Jones, 17 Mo. 212.




94 CREDITORS’ REMEDIES. [§ 62.

tion on the case an appropriate form of procedure against
the debtor and his fraudulent alienee. The latter form of -
action is discussed at much length in Lamb . Stone,’ and
the language of the court is quoted with approval by the
learned Justice Campbell in Adler ». Fenton,?® as follows :
“ The plaintiff complained of the fraud of the defendant
in purchasing the property of his absconding debtor, in
order to aid and abet him in the fraudulent purpose of
evading the payment of his debt. The court ask, what
damage has the plaintiff sustained by the transfer of his
debtor’s property ? He has lost no lien, for he had none.
No attachment has been defeated, for none had been
made. He has not lost the custody of his debtor’s body,
for he had not arrested him. He has not been prevented
from attaching the property, or arresting the body of his
debtor, for he had never procured any writ of attachment
against him. He has lost no claim upon, or interest in
the property, for he never acquired either. The most that
can be said is, that he intended to attach the property, and
the wrongful act of the defendant has prevented him from
executing this intention. * * * On the whole, it
does not appear that the tort of the defendant caused any
damage to the plaintiff. But even if so, yet it is too re-
mote, indefinite, and contingent, to be the ground of an
action.” Many cases might be cited to the same general
effect® In an action on the case for conspiracy which
arose in Rhode Island,' the plaintiffs, who were simple
contract creditors, claimed that the defendants and the
debtor had combined together to prevent plaintiffs and

1 11 Pick. (Mass.) 527. s 24 Howard, 412.

3 Smith . Blake, 1 Day (Conn.), 258; Moody ». Burton, 27 Me. 427 ;
Gardiner ». Sherrod, 2 Hawks (N. C.), 173; Kimball 2. Harman, 34 Md. 407;
Austin 2. Barrows, 41 Conn. 287; Green 7. Kimble, 6 Blackf. (Ind.) 552;
Wellington ». Small, 3 Cush. (Mass.) 146 ; Bradley ». Fuller, 118 Mass. 239;
Mowry . Schroder, 4 Strob. (S. C.) Law, 69.

4 Klous ». Hennessey, 13 R. L. 335.
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other creditors ffom obtaining payment of their debts;
that the debtor, among other things, had made fictitious
mortgages to the defendants under cover of which the
latter had secreted the property and removed it out of the
debtor’s possession, so that plaintiffs were prevented from
attaching it, and had thus lost their claims. The court
ruled that the action could not be maintained.! “ A sim-
ple conspiracy,” says Nelson, J.,in Hutchins ». Hutchins?
“ however atrocious, unless it resulted in actual damage to
the party, never was the subject of a civil action, not even
when the old form of a writ of conspiracy, in its limited
and most technical character, was in use.” Yet authority
can be cited tending to uphold a recovery in such cases.
In Meredith . Johns® it appeared that an action of
tort had been brought, and a verdict for £500 rendered,
against a third party, for secretly and maliciously taking,
carrying away and concealing the slaves and property of
one Peter May (against whom the plaintiff had a cause of
action), and also for aiding, assisting and counseling May
to absent himself, to the end that the creditor might be

1 Chief Justice Durfee said : ** There is some conflict of authority on the
question thus raised, but the more numerous, and, we think, the better rea-
soned and stronger cases are against the action.  The principal ground of de-
cision in these cases is that the damage, which is the gist of the action, is too
remote, uncertain, and contingent, inasmuch as the creditor has, not an as-
sured right, but simply a ckance of securing his claim by attachment or levy,
which he may or may not succeed in improving. It is impossible to find any
measure of damages for the loss of such a mere chance or possibility. An-
other ground, added in some of the cases, is that no action would lie in favor
of such a creditor against the debtor for putting his property beyond the reach
of legal process, if the debtor were to do it by himself alone, and that what
would not be actionable if done by himself alone, cannot be actionable any
the more when done by him with the assistance of others. The first of these
grounds, which is the fundamental one, and has been chiefly relied on. has
been so exhaustively analyzed and discussed in the cases that it is impossible

for us to add anything to the reasons adduced in suppoft of it.” Klous .
Hennessey, 13 R. 1. 335.

t 7 Hill (N. Y.), 107.
31 H. & M. (Va.) 595.
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prevented from recovering against him.® The Supreme
Court of Appeals of Virginia declined to interfere in
equity to restrain the enforcement of the judgment, and
took the position that the defense was a legal one, and
that the party aggrieved must seek redress in a law court.
It seems however to have approved the procedure.!
Quinby ». Strauss,?® of which the reports are meagre and
unsatisfactory, is another illustration. The action was in-
stituted by judgment-creditors of one of the defendants
against such defendant and his attorney, charging them
with having fraudulently conspired together to keep the
debtor’s personal property out of the reach of his creditors
by the execution of chattel mortgages thereon to secure
fictitious debts, one of them to the attorney, under which
the property had been sold and bid off in the attorney’s
interest. The property so sold exceeded in value the
amount of the creditor’s judgment. The jury found that
there was a conspiracy and the judgment was upheld, the
appellate court saying that as the property appropriated
by the attorney to his own use exceeded in value the
amount of the creditor’s claim, it was but just that he
should pay the creditor whose demand he had sought to
defeat. The point that nominal damages only could be
awarded was expressly overruled. The recovery in this
case must however be rested upon the ground that the
attorney had a sufficient amount of the debtor’s prop-
erty in his hands to satisfy the complaining creditor’s
claim. In such a case the rule that only nominal
damages are recoverable is not controlling.

§ 63. Relief collateral to main action—The rule is
established in New York that, in surplus money proceed-

[ ]
! Compare Mott ». Danforth, 6 Watts (Pa.), 307 ; Penrod ». Morrison, 2
Pen. & W. (Pa.) 126.
sgo N. Y. 664.
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ings in a foreclosure suit, the referee has the authority
to inquire as to the validity of liens or conveyances,
and they may be attacked as fraudulent! In a reference
as to title in partition, a party can assail a mortgage held
by another party on the ground that it is fraudulent
and void as against creditors.? It is asserted that no
good reason exists why the fraudulent character of con-
veyances cannot be tested in such proceedings. When
the jurisdiction of equity is once acquired, the court, as
a general rule, has the right to proceed, and do justice
between the parties. This practice is considered more
convenient for the disposition of cases of this character,
and avoids the tedious process and increased expense
incident to a distinct and separate action instituted for
that purpose. Again, actions in aid of an execution at
law are ancillary to the original suit, and are, in effect, a
continuance of the suit at law to obtain the fruits of the
judgment, or to remove obstacles to its enforcement.®

§ 64. Remedy governed by lex fori—In a case already
cited, which arose in Massachusetts,* it was said that
the law of New York respecting fraudulent conveyances
was the same as the common law and the law of Massa-
chusetts; and that, although choses in action could not
be attached or levied upon in New York, yet after
execution issued on the judgment at law, such inter-
ests might be reached by supplementary proceedings;
while in Massachusetts this kind of rights were subject
to trustee process. The court said that the assignment

1 Bergen 7, Carman, 79 N. Y. 147; S. C. I Am. Insolv. Rep. 341. Compare
Schafer . Reilly, 50 N. Y. 61; Mutual Life Ins. Co. v. Bowen, 47 Barb. (N.
Y.) 618.

* Halsted ». Halsted, 55 N. Y. 442.

3 Claflin . McDermott, 12 Fed. Rep. 375.

4 Drake #. Rice,.130 Mass. 413. See § 17.

7

L
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having been found by the judge, before whom the case
was tried without a jury, to have been made in fraud of
the plaintiff, as a creditor of the assignor, and being,
under the law of either State, voidable by creditors in
some form of judicial process, the question whether it
should be relieved against on the common law, or on
the equity side of the court, was a question of remedy only,
and governed by the lex forZ' It may be observed here,
that the general rule that the ex for: governs the rem-
edy, controls the right to arrest the debtor. Thus, where
goods were sold in New York on credit to parties who
transacted business in Alabama, and the debtors subse-
quently disposed of their property in the latter State
with intent to defraud their creditors, the New York Su-
preme Court held that an order of arrest was properly
issued against the defendants by that court.®* In Pritch-
ard ». Norton,® the court said: “ The principle is, that
whatever relates merely to the remedy, and constitutes
part of the procedure, is determined by the law of the
forum, for matters of process must be uniform in the courts
of the same country ; but whatever goes to the substance
of the obligation, and affects the rights of the parties, as
growing out of the contract itself, or inhering in it or at-
tached to it, is governed by the law of the contract.”* It
is foreign to the scope of this treatise to discuss at length
the question of how far a transfer of personal property,
which is lawful in the owner’s domicil, will be respected

1 In the case of a sale of horses and mules that took place in Virginia,
where the stock was subsequently sent to Pennsylvania for pasturage, and
was there seized on a foreign attachment against the vendor, it was held that
the validity of the transfer must be tested by the laws of Virginia. Born v.
Shaw, 29 Pa. St. 288.

s Claflin #. Frenkel, 3 Civ. Pro. (N. Y.) 109; Brown #. Ashbough, 40
How. Pr. (N. Y)) 226. See § 191.

3106 U. S. 129.

« See McDougall v. Page, 55 Vt.;187; s. c. 28 Alb. L. J. 372.
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in the courts of the country where the property is located,
and where a different rule as to transfer prevails. This is
a question upon which the courts are much at variance.
It must be remembered that there is no absolute right to
have such a transfer respected in the foreign forum, and
it is only on a principle of comity that: it is ever allowed.
And this principle of comity always yields in cases where
the laws and policy of the State in which the property
is located have prescribed a different rule of transfer from
that of the State in which the owner lives.!

°

§ 65. Cumulative remedies allowed and disallowed.—
We have disclaimed the consideration of fraud in the
light of a crime,’ and have no design of noticing the
penal statutes enacted for the punishment of fraudulent in-
solvents or their co-conspirators. This subject more legit-
imately appertains to a treatise on criminal law and is a
matter regulated by statute. Sometimes, however, resort
to the penal statutes conflicts with the pursuit of the
civil remedy. In a case which arose in Maine it was
held that one who had commenced an action to recover
the penalty provided by the Revised Statutes® of that
State, for knowingly aiding a debtor in the fraudulent
transfer of his property to secure it from the creditors,
waived his right to prosecute his suit by filing a petition

' Green v. Van Buskirk, 7 Wall. 151 ; reversing s. C. sub nomine, Van Bus-
kirk . Warren, 4 Abb. Ct. App. Dec. (N. Y.) 457. Compare Guillander 2.
Howell, 35 N. Y. 657 ; Ockerman w. Cross, 54 N. Y. 29; Howard Nat. Bk. 2.
King, 10 Abb. N. C. (N. Y.) 346; People ex re/. Hoyt . Commissioners of
Taxes, 23 N. Y. 225; Chafee . Fourth Nat. Bank, 71 Me. 514, and cases
cited in the arguments of counsel. There is no presumption that the common
law prevails in Russia (Savage ». O'Neil, 44 N. Y. 300),—a presumption of
its existence is indulged by the courts only in reference to England and the
States which have taken the common law. In the absence of proof of the
foreign law, the law of the forum must furnish the rule for the guidance of
the courts. Savage w. O'Neil, 44 N. Y. 301; Monroe . Douglass, 5 N. Y.
447.

2 See § 3. *C. 113, § 51,
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against his debtor, and having him declared a bankrupt,
and then causing a suit to be commenced against the
alleged fraudulent transferee by the assignee in bank-
ruptcy, to recover the value of the property alleged to
have been fraudulently transferred! As to civil reme-
dies, it was held in Michigan that where a judgment-
creditor had elected to treat as fraudulent a convey-
ance made by his debtor before the judgment, and
notwithstanding the transfer of title, had proceeded to
sell the property on an execution, he could not afterward
maintain a bill in equity to set aside the conveyance?
Again, a creditor who has instituted an action at law,
for the recovery of a debt, and levied an attachment,
cannot, before judgment, bring a second suit to recover
the debt, annul an alleged fraudulent judgment recov-
ered against the debtor, and restrain its collection? In
New York, on the other hand, a complainant may
institute supplementary proceedings and prosecute a suit
to establish his judgment as a lien upon real estate;
he may prosecute either or both proceedings until his
judgment is satisfied* And in Massachusetts a remedy
is given by statute? which enables a creditor to main-
tain a bill to reach equitable assets, without having pre-
viously recovered a judgment at law, and without admit-
ting other creditors to join in prosecuting the suit. It
was decided that this remedy was not superseded by the
grant of general equity powers.®

§ 66. Effect of imprisonment of debtor—It may be
considered as settled that while the creditor has the body

1 Fogg v. Lawry, 71 Me. 215.

¢ Cranson 7. Smith, 47 Mich. 647.

3 Mills 2. Block, 30 Barb. (N. Y.) 549." See § 8s.
¢ Gates 7. Young, 17 Weekly Dig. (N. Y.) 551.

s Gen'l Stat. c. 113, § 2, sub. 11.

¢ Barry v. Abbot, 100 Mass. 396.
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of the debtor in execution on a ca. sa. his right to pro-
ceed against the property of the latter is suspended. So
long as the defendant is in custody the creditor cannot
file a bill in chancery to reach his equitable assets.! This
rule proceeds upon the theory that the arrest and im-
prisonment of the debtor constitute a satisfaction of the
judgment during the continuance of the imprisonment.?

§ 67. Election of remedies.—In Cone ». Hamilton,!
the Supreme Court of Massachusetts said that it had been
decided in that State that levies of executions in favor of
creditors passed no title, where, at the time of the con-
veyance (which was before the Stat. of 1844, c. 107, took
effect), there was no statute by which land paid for and
occupied by a debtor, the legal title to which had never
been in him, but had been conveyed by his procurement,
to other persons, in order to secure it from his creditors,
could be attached or taken on execution at law as his
property.* Gray, J., continuing, said: “ Upon this state
of facts, either of two remedies was open to the judgment-
creditors. The conveyance being fraudulent as against
them, the parties who took the legal title (though not
participating in the fraud), paying no consideration for
the conveyance, and the equitable title being in the
debtor who paid the purchase-money, the judgment-
creditors might doubtless have maintained bills in equity
to charge the land with their debts® Or, it appearing

' Stilwell 2. Van Epps, 1 Paige’s Ch. (N. Y.) 615; Tappan’ z. Evans, 11
N. H. 321; King . Trice, 3 Ired. Eq. (N. C.) 573.

* Koenig #. Steckel, 58 N. Y. 475; Bowe w. Campbell, 63 How. Pr. (N.
Y.) 170: Ryle #. Falk, 24 Hun (N. Y.), 255. Compare, especially, Kasson v.
‘The People, 44 Barb. (N. Y.) 347.

* 102 Mass. 57. ¢ Hamilton 2. Cone, 99 Mass. 478.

* Huguenin ». Baseley, 14 Ves. 273; Neate ». Marlborough, 3 Myl. & Cr.
407; Goldsmith 2. Russell, 5 DeG., M. & G. 547; Bayard v. Hoffman, 4
Johns. Ch. (N. Y.) 450; Lynde 2. McGregor, 13 Allen (Mass.), 182.



100 CREDITORS' REMEDIES. [§ 66.

against his debtor, and having him declared a bankrupt,
and then causing a suit to be commenced against the
alleged fraudulent transferee by the assignee in bank-
ruptcy, to recover the value of the property alleged to
have been fraudulently transferred! As to civil reme-
dies, it was held in Michigan that where a judgment-
creditor had elected to treat as fraudulent a convey-
ance made by his debtor before the judgment, and
notwithstanding the transfer of title, had proceeded to
sell the property on an execution, he could not afterward
maintain a bill in equity to set aside the conveyance.?
Again, a creditor who has instituted an action at law,
for the recovery of a debt, and levied an attachment,
cannot, before judgment, bring a second suit to recover
the debt, annul an alleged fraudulent judgment recov-
ered against the debtor, and restrain its collection® In
New York, on the other hand, a complainant may
institute supplementary proceedings and prosecute a suit
to establish his judgment as a lien upon real estate;
he may prosecute either or both proceedings until his
judgment is satisfied* And in Massachusetts a remedy
is given by statute} which enables a creditor to main-
tain a bill to reach equitable assets, without having pre-
viously recovered a judgment at law, and without admit-
ting other creditors to join in prosecuting the suit. It
was decided that this remedy was not superseded by the
grant of general equity powers.*

§ 66. Effect of imprisonment of debtor—It may be
considered as settled that while the creditor has the body

1 Fogg v. Lawry, 71 Me. 215.

? Cranson ». Smith, 47 Mich. 647.

3 Mills . Block, 30 Barb. (N. Y.) 549." See § 8s.
¢ Gates v. Young, 17 Weekly Dig. (N. Y.) 551.

s Gen'l Stat. c. 113, § 2, sub. 11.

¢ Barry v. Abbot, 100 Mass. 396.
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of the debtor in execution on a ca. se. his right to pro-
ceed against the property of the latter is suspended. So
long as the defendant is in custody the creditor cannot
file a bill in chancery to reach his equitable assets.! This
rule proceeds upon the theory that the arrest and im-
prisonment of the debtor constitute a satisfaction of the
judgment during the continuance of the imprisonment.?

§ 67. Election of remedies.—In Cone ». Hamilton,'
the Supreme Court of Massachusetts said that it had been
decided in that State that levies of executions in favor of
creditors passed no title, where, at the time of the con-
veyance (which was before the Stat. of 1844, c. 107, took
effect), there was no statute by which land paid for and
occupied by a debtor, the legal title to which had never
been in him, but had been conveyed by his procurement,
to other persons, in order to secure it from his creditors,
could be attached or taken on execution at law as his
property.* Gray, J., continuing, said : “ Upon this state
of facts, either of two remedies was open to the judgment-
creditors. The conveyance being fraudulent as against
them, the parties who took the legal title (though not
participating in the fraud), paying no consideration for
the conveyance, and the equitable title being in the
debtor who paid the purchase-money, the judgment-
creditors might doubtless have maintained bills in equity
to charge the land with their debts® Or, it appearing

! Stilwell . Van Epps, 1 Paige’s Ch. (N. Y.) 615; Tappan' . Evans, 11
N. H. 321; King ». Trice, 3 Ired. Eq. (N. C.) §73.

* Koenig v. Steckel, 58 N. Y. 475; Bowe w. Campbell, 63 How. Pr. (N.
Y.) 170: Ryle ». Falk, 24 Hun (N. Y.), 255. Compare, especially, Kasson v.
The People, 44 Barb. (N. Y.) 347.

* 102 Mass. 57. * Hamilton ». Cone, 99 Mass. 478.

* Huguenin v. Baseley, 14 Ves. 273; Neate ». Marlborough, 3 Myl. & Cr.
407; Goldsmith 2. Russell, 5§ DeG., M. & G. 547; Bayard v. Hoffman, 4
Johns. Ch. (N. Y.) 450; Lynde . McGregor, 13 Allen (Mass.), 182.
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that the land cannot be held under their levies, they
might, by sczre facias, have obtained new executions on
the original judgments.!! It does not however follow
that this bill can be maintained in its present form.
The plaintiff has acquired no interest in those judgments,
or in the debts on which they were recovered. The only
transfers from the judgment-creditors, under which she
claims, are quitclaim deeds, without covenants of war-
ranty, of the land taken on execution, which, as the
grantors had no title, passed none. Those creditors are
not made parties to this suit, either as plaintiffs or de-
fendants, and would therefore be at liberty, notwithstand-
ing any decree therein, to pursue their remedy by sczre
Jfaczas against their debtor. It would be inconsistent
with the principles and the practice of courts of equity,
to maintain this bill, upon the ground that the original
conveyance was fraudulent and void as against the judg-
ment-creditors, without making them parties to the suit
in due form” It may be further observed that a judg-
ment-creditor is not obliged to follow all the fraudulent
conveyances which may have been made by several ex-
ecution defendants, but may leave some of them to stand
while he seeks to set aside others;? nor can the debtor or
the fraudulent alienee, as a general rule, compel the cred-
itor to elect which method of procedure or class of prop-
erty he will pursue?

§ 68. Creditors’ bills—It is said in New York,! that
the object of a creditor’s bill in that State® is to reach

! Dennis v. Amold, 12 Met. (Mass.) 449: Dewing v. Durant, 10 Gray
(Mass.), 29; Gen. Stats. of Mass. c. 103, § 22.

* First Nat. Bank 2. Hosmer, 48 Mich. 200; Miller ». Dayton, 47 lowa,
312,

3 Gray v. Chase, 57 Me. 558; Vasser . Henderson, 40 Miss. §19; Ed-
munds v. Mister, 58 Miss. 766; Baker . Lyman, 53 Ga. 339.

« Fox 2. Moyer, 54 N. Y. 128.

s See 2 R. S. 174; 2 Barb. Ch. Pr. 147.
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choses in action and equitable assets of the judgment-
debtor, which cannot be reached by execution. And
before such a bill can be filed, it is always necessary
that an execution should be issued to the county where
the judgment-debtor resides, and returned unsatisfied,
and, in such an action, all the judgment-debtors are
necessary parties, unless it can be shown that one
omitted is insolvent or a mere surety for the defend-
ant. The filing of a creditor’s bill, and the service of
process, as we have said,! creates a lien in equity upon
the effects of the judgment-debtoy? It has been aptly
termed an ‘‘ equitable levy.”® It may be here observed
that a creditor’s bill, in many of our States, is an appro-
priate remedy to annul a conveyance in fraud of cred-
itors. It ought always to be resorted to where this latter
relief can be had. Usually, creditors’ bills are largely
regulated by statute, and the relief extended is often, in
a measure, dependent upon the local laws governing the
subject. It may be asked in what respects a creditor’s
bill differs from an ordinary bill in equity, prosecuted to
cancel a covinous conveyance. The answer is that the
creditor’s bill, at least in some States, is broader and
more effectual in its operations and results. The ordi-
nary bill in equity is generally brought to unravel some
particular transaction, and to annul some particular cor-
veyance, or remove a cloud on a title.* A creditor’s bill
is, on the other hand, usually in the nature of a bill of

1 See § 61.

* Per Swayne, J., in Miller 2. Sherry, 2 Wall. 249. Citing Bayard ». Hoff-
man, 4 Johns. Ch. (N. Y.) 450; Beck 2. Burdett, 1 Paige (N. Y.), 308;
Storm v. Waddell, 3 Sandf. Ch. (N. Y.) 494; Corning . White, 2 Paige (N.
Y., 569; Edgell . Haywood, 2 Atkyns, 352. See Brown 2. Nichols, 42 N.
Y. 26; Lynch 2. Johnson, 48 N. Y. 33; Roberts . Albany, etc., R. R. Co.
25 Barb. (N. Y.) 662; George v. Williamson, 26 Mo. 190.

? Tilford . Burnham, 7 Dana (Ky.), 110: Miller 2. Sherry, 2 Wall. 249.

¢ See Brown 7. Nichols, 42 N. Y. 26; Lynch v. Johnson, 48 N. Y. 33;
Roberts ». Albany, &c., R. R. Co. 25 Barb. (N. Y.) 662; George v. William-
son, 26 Mo. 190.
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discovery, and more extended in its results; not only
does it reach property described therein, but by means
of this remedy, every species of assets, and even debts
due the debtor, of which the creditor knew nothing, and
which were not referred to in the bill, may be reached
through the instrumentality of a receiver, and applied to
the claim. For this reason, it is often called an omnibus
bill!

§ 69. Direct and collateral attack— Exceptional doc-
trine in Louisiana.—A novel principle, relating to covi-
nous conveyances, derived from the civil law, prevails in
Louisiana. If a sale is fraudulent as to creditors, it
must be regularly set aside in a direct action or proceed-
ing instituted for that purpose. Not only is it binding
between the original parties, which is the universal rule,
but it is conclusive upon third parties until nullified by
the form of action which the law provides, and the pos-

1 In Conro 2..Port Henry Iron Co. 12 Barb. (N. Y.) 58, the court said :
‘ There are two sorts of creditors’ bills known to our jurisprudence; the one
is the statutory bill. framed under 2 R. S. 173, in aid of a judgment-creditor
who has exhausted his remedy at law, to enable him to discover the debtor’s
property, and to reach his equitable interests. This bill was known before
the statute. Hadden 2. Spader, 20 Johns. (N. Y.) 554. And the statute
was framed to aid in carrying out the principle of that and other like decis-
ions. dn proceedings under such bill, it had always been held that several
creditors, by judgment of the same debtor, might unite in the action, though
they had no other common interest than in the relief sought. Edmeston v.
Lyde, 1 Paige (N. Y.), 637; Wakeman 2. Grover, 4 Paige (N. Y.), 23. All
the judgment-creditors were proper parties, though not necessary parties, be-
cause the action could be sustained by a single judgment-creditor. The same
rule existed before the statute, and was applied in a creditor’s suit by Chan-
cellor Kent in McDermutt ». Strong, 4 Johns. Ch. (N. Y.) 687. The other
class of creditors’ suits, not depending upon any statute, are suits brought for
the administration of assets, to reach property fraudulently disposed of, or held
in trust, etc. The bill in such case is filed in behalf of the plaintiff or plaint-
iffs, and all others standing in a similar relation, who may come in under
such bill and the decree to be made. It may be filed by simple contract cred-
itors, and does not require a judgment to have been obtained. Barb. Chan.
Prac. vol. II, p. 149.”
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session of the vendee is legal until the fraudulent transfer
is avoided in the due course of law.! The reasons for
this practice are ingeniously given in Peet . Morgan? by
Porter, J., who there says: ‘ Of its correctness the court
entertains no doubt. It is clearly supported by authority,
and it is sanctioned by reason and utility. The principle
on which it rests is, that men are presumed to act honestly
until the contrary is proved ; that the conveyances alleged
to be fraudulent are prima facie correct and fair; and
that it is improper in opposition to these presumptions,
the creditor should exercise rights that could only prop-
erly belong to him, in case the acts of his debtor were
null and of no effect. In many instances, should a con-
trary doctrine prevail, sales which were alleged fraudulent
might turn out to be bona fide, and the purchaser be de-
prived of the use and enjoyment of property which was
honestly his. In the uncertainty which must prevail un-
til the matter undergoes a judicial investigation, it is cer-
tainly the wisest course, and the one most conducive to
general utility, to consider the thing sold as belonging to
him in whom the title is vested.” It is, however, idle to
speculate as to the utility of this doctrine, for it is en-
tirely opposed to the practice in the other States, and to
the English and American authorities. The fraudulent
transfer is not generally regarded as heing effectual
against creditors; it does not, as to them, divest the
debtor’s title, but his interest remains subject to their
remedies, and may be seized and sold on execution? The

' Yocum ». Bullit, 6 Martin, N. S. (La.) 324: S. C. 17 Am. Dec. 184,
and the learned note of A. C. Freeman, Esq. See Barbarin . Saucier, 5
Martin, N. S. (La.) 361; Le Goaster v. Barthe, 2 Rob. (La.) 388; Drum-
mond ». Commissioners, 7 Rob. (La.) 234; Presas ». Lanata, 11 Rob. (La.)
288; Collins 2. Shaffer, 20 La Ann. 41; Payne . Graham, 23 La. Ann. 771;
Ford v. Douglas, 5 How. 166,

* 6 Mart. N. S. (La.) 137.

3 Jacoby's Appeal, 67 Pa. St. 434; Hoffman’s Appeal, 44 Pa. St. 95; Rus-
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property may be treated as though the transfer had never
been made.! Thus in Imray . Magnay * the court said :
‘“Itis now of frequent occurrence that the sheriffis bound
to take goods which have been fraudulently conveyed or
assigned to defeat creditors, and is responsible in an
action for a false return at the suit of a creditor.”
Though the principle embodied in these Louisiana cases
may seem logical and fair upon its face, certainly its
practical operation would not be commensurate with the
needs of creditors generally. The creditor cannot be
expected to lay formal siege to every semblance of an
obstruction that the debtor rears in his pathway. The
theory concerning a fraudulent conveyance is that it has
only the color and appearance of a valid act, and is not in
itself effectual ; why, then, should the creditor be forced
to undergo the vexatious delay and expense incident to
procuring a formal adjudication vacating every covinous
alienation of property which the ingenuity of the debtor
may devise ? If the transfer is in fact fraudulent, then,
by seizing and selling the property on execution, the mat-
ter is practically concluded without further suit, and the-
fraudulent alienee will not be rash enough to attempt to
reclaim it. On the other hand if the transfer is bona fide,
the creditor is legally accountable for the seizure. If the
creditor unjusgly refuses to treat the transfer as valid, the
purchaser, if it relate to realty, may hold the possession
and defend in ejectment; while if it be personalty, he may
recover it by replevin or sue in trover. In either case, if
the vendee claims the property, indemnity would be ex-

sell z. Dyer, 33 N. H. 186; Allen v. Berry, 50 Mo. 9o; Ryland . Callison,
54 Mo. 513; Fowler v. Trebein, 16 Ohio St. 493; Staples 7. Bradley, 23
Conn. 167; Foley . Bitter, 34 Md. 646; Gormerly . Chapman, 51 Ga. 421;
Freeman on Executions, § 136.

! Russell z. Winne, 37 N. Y. 591; Brown 2. Snell, 46 Me. 490; Booth v.
Bunce, 33 N. Y. 139; Angier v. Ash, 26 N. H. g9.

T M. & W. 267.
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acted by the officer making the seizure. Under the
Louisiana system, a debtor, by selecting an irresponsible’
vendee, could shield him with a simulated transfer, and
‘enable him to dissipate the property in practical defiance
of the creditor.

§ 70. Forms of relief in cases of fraud on wife.—Where
the husband has fraudulently alienated his real property,
as against the rights of his wife or prospective wife, she
may, even during his lifetime, bring suit to annul the
deed as a fraud upon her right of dower;! for an inchoate
right of dower is an interest which the courts will pro-
tect.? It is as much afraud for a man to place his prop-
erty out of his hands for the purpose of avoiding the
right of dower which is about to attach to it, as it is for
a debtor who contemplates the contraction of debts to
voluntarily dispose of his property in order to defeat the
efforts of future creditors to secure their payment. The
latter, it is conceded, and as is shown elsewhere, cannot
be successfully accomplished.? The wife may, in such
cases, maintain a bill in equity to reach the property
fraudulently conveyed,* or she may, according to some of
the cases, file a bill in chancery to recover her dower in
the property, as though no conveyance had ever been
executed.®

’

§ 71. Rules of procedure in Federal tribunals.—
Statutes passed by State legislatures affecting rights of
creditors being local statutes and involving a rule of

' Youngs w. Carter, 10 Hun (N. Y.), 194; Petty 2. Petty, 4 B. Mon. (Ky.)
216,

* Mills ». Van Voorhies, 20 N. Y. 412; Simar ». Canaday, 53 N. Y. 298.

3 See Savage . Murphy, 34 N. Y. 508 ; Case ». Phelps, 39 N. Y. 164.

+ Gilson ». Hutchinson, 120 Mass. 27; Petty . Petty,4 B. Mon. (Ky.)
215,

* See Brown v. Bronson, 35 Mich. 415; Jiggitts ». Jiggitts, 40 Miss.
718.

’
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property, the Federal courts will adopt the construction
- which has been given to the statutes by the highest judi-
cial tribunal of the State,' even though were it an open
question “ depending upon the general principles of juris-
prudence,” the result would have been different! A
Federal court is bound to apply such a rule of property
precisely as though it were sitting as a local court in the
State; and this is true as to the observance of a State rule
governing voluntary conveyances,® general assignments,
or sales rendered void for want of a change of possession.®
Where a State court acquires possession and control over
an insolvent debtor’s property it has power to dispose of
it and to give a good title. To this extent, as against a
Federal court, the State law is a rule of property® It
may be here observed that leave to sue and defend zz
Jorma pauperis will be accorded to infants in the Federal
courts, though a different rule prevailed in the State tri-
bunals,” and that equity jurisdiction in the Federal courts
is wholly independent of the local laws of the State, and
is the same in its nature and extent in all the States; and
that Federal courts are bound to proceed in equity causes
according to the principles, rules and usages which be-
long to the courts of chancery, as contradistinguished
from common law courts?

1 Nichols 2. Levy, 5 Wall. 443, 444; Sumner 2. Hicks, 2 Black, §32; Dun-
das . Bowler, 3 McLean, 397; Heydock w. Stanhope, 1 Curtis, 471; Beach
v. Viles, 2 Peters, 675. See Williams ». Kirtland, 13 Wall. 306; Ross v.
M’Lung, 6 Peters, 283.

2 Nichols . Levy, 5 Wall. 443.

3 Lloyd #. Fulton, 91 U. S. 485.

¢ Parker v. Phetteplace, 2 Clifford, 70; Jaffray . McGehee, 107 U. S. 364;
Sumner . Hicks, 2 Black, 532.

¢ Allen ». Massey, 17 Wall. 351. See Howard v. Prince, 11 Nat. Bk. R.
327. :
¢ Burt z. Keyes, 1 Flippin, 62. See Wiswall . Sampson, 14 How. §2;
Williams 2. Benedict, 8 How. 107 ; Payne v. Drewe, 4 East, 523.

7 Ferguson 7. Dent, 15 Fed. Rep. 771. See Southworth v. Adams, 2
Flippin, 282, in notis.

¢ Gordon v. Hobart, 2 Sumner, 405; Burt 2. Keyes, 1 Flnpp 69, per Story,
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§ 72. Recapitulation.— As regards the enforcement of
a judgment against realty fraudulently conveyed, a cred-
itor then may be said to have three modes of obtaining
satisfaction.

First. To obtain a decree of a court of equity, declar-
ing the conveyance fraudulent, and setting it aside, and
then proceeding to sell the land on execution.

Second. By inserting in the decree in an equitable
action, in addition to the provisions avoiding the trans-
fer, a further clause appointing a referee to sell at public
auction, and directing the debtor to unite in the convey-
ance ; or a clause appointing a receiver and directing that
the debtor convey the land to him and that he sell it.

Third. The creditor may sell the land on execution,
and the purchaser may then set up the fraud in the debt-
or’s conveyance, and if this is established, obtain a judg-
ment entitling him to the possession of the land! ’

The advantages incident to a judicious selection from
these remedies in particular cases is elsewhere discussed.

Stated in a form of more universal application, it
is, as we have seen, a familiar and unquestioned doc-
trine of equity that the court has power to aid a judg-
menut-creditor to reach the property of his debtor, either
by removing fraudulent judgments or conveyances which
obstruct or defeat the plaintiff’s remedy under the judg-
ment, or by appropriating toward the satisfaction of the
judgment rights or equitable interests of the debtor,
which are not the subject of legal execution.?

J.; McFarlane v. Griffith, 4 Wash. C. C. 585; Gaines . Relf, 15 Peters, 9.
See Green’s Admx. v. Creighton, 23 How. go. A creditor having a standing
in the Federal courts can contest the validity of a voluntary assignment, and
a State law cannot deprive him of this right. Adler ». Ecker, 1 McCrary,
257. :

' Dawley ». Brown, 65 Barb. (N. Y.) 120.

* Robert z. Hodges, 16 N. J. Eq. 302.
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§ 73. Rights of creditors at large—A creditor at
large, commonly called a simple creditor, cannot assail, as
fraudulent against creditors, an assignment or other trans-
fer of property, made by his debtor, but must first es-
tablish his debt by the judgment of a court of com-
petent jurisdiction, and either acquire a lien upon
specific property, or be in a situation to perfect a lien
thereon, and subject it to the payment of his judgment
upon the removal of the obstacle presented by the
fraudulent assignment or transfer! This principle is ele-
mentary) A rule of procedure which allowed any

1 Southard 7. Benner, 72 N. Y. 426. See § 52.

2 Dodd 2. Levy, 10 Mo. App. 122; Smith ». Railroad Co. 99 U. S. 4or1;
Tumer 7. Adams, 46 Mo. g95; Bassett 2. St. Albans Hotel Co. 47 Vt. 314;
Pendleton 2. Perkins, 49 Mo. 565; Jones v. Green, 1 Wall. 330; Skeele z.
Stanwood, 33 Me. 309; Meux v. Anthony, 11 Ark. 411; Webster . Clark, 25
Me. 313; Voorhees v. Howard, 4 Keyes (N. Y.), 371; Barrow ». Bailey, 5
Fla. 9; Burnett v. Gould, 27 Hun (N. Y.), 366; Reubens #. Joel, 13 N. Y.
488; Alnutt v. Leper, 48 Mo. 319; Mills . Block, 30 Barb. (N. Y.) 552;
Martin ». Michael, 23 Mo. 50; Public Works 7. Columbia College, 17 Wall.
530; Kent 2. Curtis, 4 Mo. App. 121; Tate . Liggat, 2 Leigh (Va.), 84;
Greenway v. Thomas, 14 Ill. 271; Bennett z. Stout, 98 Ill. 47 ; McAuliffe v.
Farmer, 27 Mich. 76; Smith ». Millett, 12 R. I. 59; Ferguson . Bobo, 54
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prowling creditor, before his claim was definitely estab-
lished by judgment, and without reference to the charac-
ter of his demand, to file a bill to discover assets, or to
impeach transfers, or interfere with the business affairs
of the alleged debtor, would manifestly be susceptible
of the grossest abuse. A more powerful weapon of op-
pression could not be placed at the disposal of unscrupu-
lous litigants. A creditor at large is not favored in the
class of litigation under consideration,' and generally
speaking has absolutely no status in court for the pur-
pose of filing a creditor’s bill® The possibility of a judg-
ment will not suffice® The rule is peremptory. “A
court of equity never interposes,” says Ruffin, C. J.* “in
behalf of a mere legal demand, until the creditor has
tried the legal remedies, and found them ineffectual” It
is not intended by this rule to exclude simple contract
creditors from the operation of the statutes against fraudu-
lent conveyances, -they being, except perhaps as regards

Miss. 121; Claflin . McDermott, 12 Fed. Rep. 375; Haggerty #. Nixon, 26
N. J. Eq. 42; Cropsey v. McKinney, 30 Barb. (N. Y.) 47; Stewart v. Fagan,
2 Woods, 215; McMinn 2. Whelan, 27 Cal. 300; Hunt . Field, 9 N. J. Eq.
36; Robinson v. Stewart, 10 N. Y. 189 ; McDermott . Blois, 1 R. M. Charl,
(Ga.) 281 ; Sturges v. Vanderbilt, 73 N. Y. 384; Evans 2. Hill, 18 Hun (N.
Y.), 464 ; Sexey v. Adkinson, 34 Cal. 346; Dahlman %. Jacobs, 15 Fed. Rep.
863; Miller v. Miller, 7 Hun (N. Y.), 208; Griffin ». Nitcher, 57 Me. 270.
See Ex parte Boyd, 105 U. S. 653. In Alabama “a creditor without a lien
may file a bill in chancery to subject to the payment of his debt any property
which has been fraudulently transferred, or attempted to be fraudulently con-
veyed, by his debtor.” Revised Code, § 3446. In construing this statute the
court said that it was obviously the intention of the legislature to enlarge the
jurisdiction of the court of chancery, and in cases where the simple and pure
relationship of debtor and creditor existed to invest the creditor without a lien
or a judgment with the privilege formerly confined to judgment-creditors.
Reynolds v. Welch, 47 Ala. 200.

! Herring ». New York, Lake Erie, &c..R. R. Co. 63 How. Pr. (N.Y.) s02.

¢ Dunlevy ». Tallmadge, 32 N. Y. 459.

3 Griffin ». Nitcher, 57 Me. 272. Compare Crompton z. Anthony, 13 Al-
len (Mass.), 36.

« Brown 2. Long, 1 Ired. Eq. (N. C.) 193.
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statutory liens, as much protected as creditors by judg-
ment ; but until such creditors have obtained a judgment
and acquired a lien or a right to a lien upon the debtor’s
property, they are not in a position to assert their rights
by a creditor’s action.! It is observed by Brown, J., in
Paulsen ». Van Steenbergh? that “a court of equity is
not the forum for litigating disputed claims, and, as a
general rule, will not entertain an action or afford relief
to a creditor until he has established his debt in a court
of law.”® Courts of equity are not tribunals for the col-
lection of debts* ‘The debt,” said Field, J.,* must be
established by some judicial proceeding, and it must
generally be shown that legal means for its collection
have been exhausted.”®

When a conveyance is said to be void or voidable
against creditors the reference is, to such parties, when
they are clothed with judgments and executions, or suck
other titles as the law has provided for the collection of
debts® Judge Bronson, in Noble z. Holmes, after de-
claring that a fraudulent sale could not, under the provi-
sions of the Revised Statutes of New York, be impeached
by a creditor at large, added: *“It must be a creditor
having a judgment and execution, or some other process

1 Southard 7. Benner, 72 N. Y. 426 ; Geery 2. Geery, 63 N. Y. 256. See
Frisbey . Thayer, 25 Wend. (N. Y.) 396; National Bank of Rondout 2.
Dreyfus, 14 Weekly Dig. (N. Y.) 160.

2 65 How. Pr. (N. Y.) 342.

3 See Tasker z. Moss, 82 Ind. 62.

¢ Webster . Clark, 25 Me. 314. See Dunlevy ». Tallmadge, 32 N. Y.
457; Bownes ». Weld, 3 Daly (N. Y.), 253.

8 Public Works #. Columbia College, 17 Wall. 530; Powell 2. Howell, 63
N. C. 284; Fox . Moyer, 54 N. Y. 128. A creditor’s bill may be filed on a
judgment at law, after execution, notwithstanding the recovery of another
judgment on the judgment. Elizabethtown Savings Inst. ». Gerber, 34 N. J.
Eq. 132, note; Bates . Lyons, 7 Paige (N. Y.), 85.

¢ Per Denio, J., in Van Heusen ». Radcliff, 17 N. Y. 580; Gross ». Daly, 5
Daly (N. Y.), 545; McElwain ». Willis, 9 Wend. (N. Y.) 561.

7 5 Hill (N. Y.), 194.
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which authorized a seizure of the goods.” It may be
urged that where a debtor is manifestly guilty of fraudu-
lent conduct with reference to his property, the prerequi-
sites of a judgment and execution will prove serious im-
pediments to an ordinary contract creditor who desires to
take immediate action to reach the property which the
debtor is dissipating or. concealing. But the answer to
this proposition is, that the remedy of a creditor so situ-
ated is not by creditors’ bill; he must seek provisional
reliet by arrest or attachment, or both, in a suit on his con-
tract claim.! A creditor in this position is not, as we
have seen, entitled to interfere by injunction before judg-
ment with any contemplated alienation of property by
the debtor,? even after instituting suit by attachment.?

To recapitulate, then, the judgment and execution are
necessary to a creditor before proceeding in equity—First,
to adjudicate and definitely establish the legal demand,
and save the debtor harmless from interference at the in-
stigation of unconscionable claimants—Second, to ex-
haust the legal remedy.*

§ 74. Fudgment conclusive as to indebtedness—In
cases where fraud is established, the creditor does not
claim ¢4rougt the debtor, but adversely to him, and by a
paramount title, which overreaches and annuls the fraudu-
lent conveyance or judgment by which the debtor him-
self would be estopped. It follows, from the principles
suggested, thata judgment obtained without fraud or col-
lusion, and which concludes the debtor, whether rendered
upon default, by confession or after contestation, is, upon

1 See Dodd, Brown & Co. v. Levy, 10 Mo. App. 121.

* Wiggins v. Armstrong, 2 Johns. Ch. (N. Y.) 145; Adler ». Fenton, 24
Howard, 411; Moran . Dawes, Hopkins’ Ch. (N. Y.) 365. See § 52.

3 Martin 2. Michael, 23 Mo. 30.

4 See Merchants’ National Bank . Paine, 13 R. L. 594.
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all questions affecting the title to his property, conclusive
evidence against his creditors, to establish, first, the rela-
tion of creditor and debtor between the parties to the
record, and secondly, the amount of the indebtedness.
This principle is assumed in the New York statute in
relation to creditors’ bills,' and is so decided in Rogers
v. Rogers? The execution issued upon the judgment
shows that the remedy afforded at law has been pursued,

12 R. S. 174, § 38.

t 3 Paige (N. Y.), 379. See 2 Greenlf. Ev. 531; Marsh v. Pier, 4
Rawle (Pa.), 288; Candee ». Lord, 2 N. Y? 275; Mattingly . Nye, 8
Wall. 373, and cases cited. But compare Teed w. Valentine, 65 N. Y.
471. Creditors may of course attack a collusive judgment when it is
a fraud upon them. Lewis v. Rogers, 16 Penn. St. 18; Sidensparker
v. Sidensparker, 52 Me. 481; Clark ». Douglass, 62 Pa. St. 416, per
Sharswood, J.; Wells z. O'Connor, 27 Hun (N. Y.), 428. Compare
Voorhees 2. Seymour, 26 Barb. (N. Y.) 569; Meeker ». Harris, 19 Cal.
278; Thompson'’s Appeal, 57 Pa. St. 175; Clark . Foxcroft, 6 Me. 298;
Uhlfelder ». Levy, 9 Cal. 607; especially Shaw ». Dwight, 27 N. Y. 244;
Mandeville z. Reynolds, 68 N. Y. 545; Burns 2. Morse, 6 Paige (N. Y.), 108;
Whittlesey ». Delaney, 73 N. Y. 571.  So the alienee from whom it is sought
to recover property may show that the judgment is fraudulent and collusive
(Collinson 2. Jackson, 14 Fed. Rep. 309; S. C. 8 Sawyer, 357. See Freeman
on Judgments, §§ 335-7), or that there is, in fact, no indebtedness (Clark v.
Anthony, 31 Ark. 549; King ». Tharp, 26 Iowa, 283; Esty . Long, 41 N. H.
103), for judgments may be fraudulent as well as deeds. Carter 2. Bennett,
4 Fla. 283. But one who is in possession of property of the debtor transferred
with intent to defraud creditors cannot defend himself on the ground that the
debtor might have had a defense against the judgment had he chosen to as-
sert it (Dewey v, Moyer, 9 Hun (N. Y.), 479), but confession of judgment by
an administrator cannot deprive the grantee of his intestate of the defense of
the statute of limitation. McDowell v. Goldsmith, 24 Md. 214. Then a de-
cree confirming a conveyance of real estate from a husband to a wife in a
suit between them is not conclusive upon the husband’s assignee in bank-
ruptcy seeking to annul the transfer as having been made in fraud of cred-
itors. Humes 2. Scruggs, 94 U. S. 22. Mr. Justice Hunt said : “ There would
be little difficulty in making and sustaining fraudulent transfers of property, if
the parties thereto could by a subsequent suit between themselves so fortify
the deed that no others could attack it.”” See also Van Kleeck . Miller, 19
N. B. R. 494. We may here state that the frauds which will sustain a bill
to set aside a judgment or decree defween the parties rendered by a court of
competent jurisdiction are those which are extrinsic or collateral to the issues
litigated. United States z. Throckmorton, 98 U. S. 61, and cases cited ; Ross
v. Wood, 70N. Y. 9.
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and of course is the highest evidence of the fact. The
return shows whether the remedy has proved effectual or
not, and, because of the embarrassments which would
attend any other rule, the return is generally held con-
clusive. The court will not ordinarily entertain inquiries
as to the diligence of the officer in endeavoring to find
property upon which to levy.!

§ 75. Creditor must have lien before filing bill.—As
a general rule then, a court of equity will not interfere to
enforce the payment of debts until the creditor has ex-
hausted all the remedies known to the law to obtain sat-
isfaction of the judgment. It is usually essential in
order to give the court jurisdiction, and to reach equita-
ble assets, that an execution should have been issued
upon the judgment, and returned unsatisfied, or, if an ac-
tion is brought in aid of an execution at law, that it
be outstanding. The commencement of the action will
then give the creditor a specific lien? The rule’ that the
legal remedy must be exhausted by the judgment-cred-
‘itor before relief can be solicited to reach property not
subject to the lien of the judgment, is an old one. It ex-
isted in England, and was recognized by the Court of
Chancery in New York, before the provisions made by
the Revised Statutes® of that State, which require that
an execution be issued and returned unsatisfied in whole
or in part, before a bill can be filed to compel a discovery
of property and to prevent a transfer of it. ““This statute,”
says Chancellor Walworth, in Child ». Brace,* “is only de-
claratory of a principle which had before been adopted in

! Jones 7. Green, 1 Wall. 332.

* Adsit v. Butler, 87 N. Y. 587; below, 23 Hun (N. Y.), 45; Crippen v.
Hudson. 13 N. Y. 161; Beck ». Burdett, 1 Paige (N. Y.), 305; Dunlevy v.
Tallmadge, 32 N. Y. 461.

*2N.Y. R.S. 174 § 38.

¢ 4 Paige (N. Y.), 309.




116 STATUS OF ATTACKING CREDITORS. [§ 76-

this court.”! Hence the creditors of an insolvent part-
nership must acquire a legal or an equitable lien upon the
property of the firm to authorize them to invoke the
equitable powers of the court in its administration.® Nor
does the fact that the debtor is an insolvent corporation,
and has alienated its property in contravention of the
statute, authorize a resort to equity until the remedy at
law has been exhausted by judgment and execution re-
turned unsatisfied.®

§ 76. Fudgments sufficient.— An ordinary money-
judgment rendered in the State in which the debtor re-
sides and the concealed property is located, is manifestly
a proper foundation for a creditor’s suit. A bill of this
character may also be filed “to aid in the collection of
money decreed in chancery.”* “I have no doubt, how-
ever,” said Chancellor Walworth, ‘that a creditor, by a
decree in chancery, upon the return of his execution un-
satisfied, is entitled to the same relief, against the equita-
ble rights and property of his debtor, as a creditor by a
judgment at law.”® A justice’s judgment will suffice®
especially if docketed in a court of record.” And a judg-
ment by confession, even though defective in form and

1 See Dunlevy ». Tallmadge, 32 N. Y. 460; Adsit . Butler, 87 N. Y.
587: Wiggins . Armstrong, 2 Johns. Ch. (N. Y.) 144; Hendricks 2. Rob-
inson, 2 Johns. Ch. (N. Y.) 283; Brinkerhoff #. Brown, 4 Johns. Ch. (N. Y.)
671; Spader ». Davis, § Johns. Ch, (N. Y.) 280; s. C. on error, 20 Johns.
(N. Y.) 554; Willetts v. Vandenburgh, 34 Barb. (N. Y.) 424: Crippen .
Hudson, 13 N. Y. 161 ; Brooks z. Stone, 19 How. Pr. (N. Y.) 396.

¢ Crippen ». Hudson, 13 N. Y. 161 ; Dunlevy ». Tallmadge, 32 N. Y. 457.
See Greenwood v. Brodhead, 8 Barb. (N. Y.) 593: Young #. Frier, 9 N. J.
Eq. 465.

3 Adee v. Bigler, 81 N. Y. 349.

4 Farnsworth . Strasler, 12 11l. 485; Weightman ». Hatch, 17 Ill. 281.

s Clarkson 2. De Peyster, 3 Paige (N. Y.), 320.

¢ Bailey . Burton, 8 Wend. (N. Y.) 339; Newdigate ». Jacobs, 9 Dana
(Ky.), 18; Heiatt 2. Barnes, § Dana (Ky.), 220; Ballentine . Beall, 4 Ill. 204.

1 See Crippen v. Hudson, 13 N. Y. 161,
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particularity of statement, authorizes the creditor to im-
peach a fraudulent transfer! So does a demand classified
and allowed by a probate court.? Under a judgment
against joint debtors only part of whom were served with
process, a creditor’s action may be prosecuted to reach
joint property, but not the separate property of those
not served with process in the original suit.® Supple-
mentary proceedings may be taken on a judgment so re-
covered, to reach joint property.*

§ 77. Fudgments insufficient—It seems clear, in New
York at least, that a creditor’s action cannot be founded
upon a judgment recovered in a justice’s court where the
execution had only been issued to, and returned by, the jus-
tice.® It should be docketed in, and made a judgment of,
a court of record. It then becomes as much entitled to
the aid of a court of equity as though originally recovered
in a court of record.*

Again, a judgment in.an attachment suit, where the de-
fendant has not been brought into court so as to make it
a personal judgment, is not evidence of the debt in
another suit founded upon that record ;" and a creditor’s

! Neusbaum #z. Keim, 24 N. Y. 325. If a creditor attacks a confession of
judgment as being fraudulent against him he must plead the grounds of the
objection. A general averment will not suffice. Meeker z. Harris, 19 Cal.
278.

* Wright ». Campbell, 27 Ark. 637. Compare Catchings ». Manlove, 39
Miss. 671.

s Billhofer #. Heubach, 15 Abb. Pr. (N. Y.) 143. See Produce Bank z.
Morton, 67 N. Y. 199. Compare Howard . Sheldon, 11 Paige (N. Y.), 558;
Commercial Bank of Lake Erie . Meach, 7 Paige (N. Y.), 448.

4 Perkins 2. Kendall, 3 Civ. Pro. (N. Y.) 240.

¢ Crippen v. Hudson, 13 N. Y. 161. See Dix v. Briggs, 9 Paige (N. Y.),
595; Coe v. Whitbeck, 11 Paige (N. Y.), 42; Henderson ». Brooks, 3 T. &
C. (N. Y.) 445.

¢ Bailey 7. Burton, 8 Wend. (N. Y.) 339; Newdigate ». Jacobs, 9 Dana
(Ky.), 18; Heiatt ». Barnes, 5 Dana (Ky.), 220; Ballentine . Beall, 4 Ill. 204.

7 Manchester z. McKee, 9 Ill. 520.
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bill cannot be brought upon a judgment barred by the
statute of limitations.!

§ 78. Foreign judgments.—Usually a foreign judg-
ment will not suffice as the foundation of a creditor’s bill.
In Buchanan ». Marsh,? which was an action in the courts
of Jowa on a judgment rendered in Canada, an injunc-
tion was asked, restraining the defendants from alienating
or encumbering their real estate until the rights of the
parties should be determined at law. Wright, C. J., said:
“ Plaintiffs are not judgment-creditors. For the purpose
of the present inquiry, their action is like any ordinary
one upon a note, account, or any simple contract, or evi-
dence of indebtedness. They have a foreign judgment ;
but, until it becomes a judgment in our courts, they are
no more than creditors at large, and until they obtain the
recognition of their claim by the adjudication of our
State tribunals, they have no other or different rights as
to the property of their debtor than if their demand was
indorsed by a less solemn or conclusive proceeding or in-
strument. For, however effectual such judgment may be,
or whatever the faith and credit to which it may be en-
titled, it is very certain that it cannot be enforced here
until its validity is recognized and passed upon by the
judgment of our courts. This being so upon common
law principles, we know of no principle upon which
plaintiffs were entitled to this injunction. The rule
is, as far as we know, without exception, that the
creditor must have completed his title at law, by judg-
ment (if not by execution) before he can question the
disposition of the debtor’s property.” The weight of au-
thority sustains this view.® On the other hand, upon a

! Fox v. Wallace, 31 Miss. 660. * 17 lowa, 494.
* See McCartney ». Bostwick, 31 Barb. (N. Y.) 390, overruled 32 N.Y.
§3; Claflin . McDermott, 12 Fed. Rep. 375; Davis ». Bruns, 23 Hun (N. Y.),
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judgment recovered in Pennsylvania, an attachment was
issued in New Jersey, and the lien thereby created was
held to be sufficient to enable the creditor to attack a
fraudulent transfer.! Again, in Wilkinson 2. Yale? a
creditor’s bill was maintained in the United States Circuit
Court, founded upon a judgment of a court of the
State in which the Federal court was sitting. Still the
general rule is that a foreign judgment ranks as a simple
contract debt ; it does not have the force and operation
of a domestic judgment, except for the purposes of evi-
dence, beyond the jurisdiction in which it is obtained.®

8§ 79. Creditors of a decedent.—The question of the
necessity of a judgment as the foundation of a creditor’s
proceedings, in cases where the debtor is dead, has created
much dissension in the courts. Estes ». Wilcox,* an im-
portant case in the New York Court of Appeals, is to
the effect that a creditor, without judgment and exe-
cution returned, cannot maintain an action to enforce
a resulting trust under the statutes of uses and trusts,
in lands purchased and paid for by the debtor, and
deeded to another, although the debtor died insolvent.
It was held that these facts did not dispense with the ob-
servance of the general rule that a debt must be fixed
and ascertained by judgment, and the legal remedies ex-
hausted.® It is contended that the reason of the rule that

648; Berryman . Sullivan, 21 Miss. 65; Tarbell ». Griggs, 3 Paige (N. Y.),
207; Farned v, Harris, 19 Miss. 366; Davis v. Dean, 26 N. J. Eq. 436.

' Smith 2. Muirheid, 34 N.]J. Eq. 4. See Watkins ». Wortman, 19 W.
Va. 79. :

* 6 McLean, 16. See Bullitt 2. Taylor, 34 Miss. 708.

* McElmoyle v. Cohen, 13 Pet. 312.

‘67 N. Y. 264.

* See Allyn . Thurston, 53 N. Y. 622; Fox ». Moyer, 54 N. Y. 129;
Shaw v. Dwight, 27 N. Y. 249; North American Fire Ins. Co. ». Graham, §
Sandf. (N. Y.) 200; Jones v. Green, 1 Wall. 332, per Justice Field. See Chit-
tenden v. Brewster, 2 Wall, 196. See § 73.
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a creditor’s debt must be ascertained by judgment before
proceeding in equity, does not necessarily fail by the
death of the debtor before judgment recovered upon the
debt. The creditor may prosecute the claim to judg-
ment against the personal representatives of the debtor,
and, although it will not be conclusive against his heirs
or his grantees by title acquired before his death, it would
conclude the creditor as to the amount of his claim.!
This case certainly extends the requirement to an ex-
treme limit? The correctness of this rule is not uniformly
conceded, and in a number of States the principle is asserted
that no proof of the recovery of judgment is necessary
where the debtor is dead,® as the judgment would be
useless and unmeaning* In Hagan ».Walker,® Mr. Justice
Curtis, a very learned and able jurist, held that a simple
creditor might maintain a suit, to remove a covinous con-
veyance and reach assets, against the administrator and the
fraudulent alienee of a deceased debtor. The court was
of opinion that such a case was not to be treated as an
application by a judgment-creditor for the exercise of the
ancillary jurisdiction of the court to aid him in execut-
ing legal process, but came under the head of original
jurisdiction in equity.® The authorities upon this subject

! Estes . Wilcox, 67 N. Y. 266; Burnett 2. Gould, 27 Hun (N. Y.), 366.

* See Merchants’ Nat. Bank 2. Paine, 13 R. L 594.

* Johnson . Jones, 79 Ind. 141; Kipper ». Glancey, 2 Blackf. (Ind.) 356;
O’Brien 7. Coulter, 2 Blackf. (Ind.) 421; Spencer 2. Armstrong, 12 Heisk.
(Tenn.) 707 ; Love ». Mikals, 11 Ind. 227; Spicer #. Ayers,2 T. & C. (N.
Y.) 628 ; Reeder 2. Speake, 4 S. C. 293; Haston v. Castner, 29 N. J. Eq. 536;
Offutt . King, 1 MacA. (D. C.) 314; Penna. R. R. Co. 7. Weiss, 87 Pa. St. 449;
Shurts v. Howell, 30 N. J. Eq. 418; Phelps v. Platt, so Barb. (N. Y.) 430.

¢ Platt v. Mead, 9 Fed. Rep. 96; Loomis ». Tifft, 16 Barb. (N. Y.) 541
(contra, Estes v. Wilcox, 67 N.Y. 264); Doran z. Simpson, 4 Ves. 651 ;
Alsager . Rowley, 6 Ves. 749 ; Wright ». Campbell, 27 Ark. 637.

* 14 How. 32.

* See Green’s Adm'x . Creighton, 23 How. 106; Bay 7. Cook, 31 Il
336; Merry . Fremon, 44 Mo. 518; Snodgrass . Andrews, 30 Miss. 472.
Compare Hills ». Sherwood, 48 Cal. 386.
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cannot be reconciled. The best reasoning would seem to
be with the cases holding that no judgment need be
recovered against the decedent’s estate, and in favor of
allowing the creditor both to establish his claim, and to
discover assets to be applied toward its payment, in the
same action. The practice of allowing executors and ad-
ministrators, in the interest and right of creditors, to
prosecute actions to annul fraudulent transfers, will be
noticed presently. Where the personal representatives
sue, the necessity for judgment and execution returned
unsatisfied is superseded.!

§ 8o. Rule as to judgments in equitable actions—The
remedy, it seems, must also be exhausted where the judg-
ment proceeded upon was rendered in an equity suit.
Thus, Geery ». Geery? was an action brought to set
aside conveyances of real estate alleged to have been
made by the defendant, through other persons, to his
wife in fraud of creditors. There was no proof of the
docketing of a judgment, and of execution returned un-
satisfied, and the point was taken that the ordinary
remedy available to the creditors had not been exhausted.
The creditor sought to obviate this objection by urging
that the rule did not apply where the judgment sought
to be collected was rendered in an equitable action. It
appeared that the foundation of the complainant’s claim
was a judgment rendered upon a partnership accounting,
but the judgment had not been docketed nor had any ex-
ecution been issued upon it. Earl, J., said: “I can per-
ceive no reason for a distinction. A suit in equity to
enforce satisfaction of a judgment should not be allowed
so long as there is a more simple and obvious remedy.
The statute law gives a remedy by execution and that

! Barton ». Hosner, 24 Hun (N. Y.), 471. See §§ 112, 113.
. *63 N. Y. 252; overruling White 2. Geraerdt, 1 Edw. Ch. (N. Y.) 336.
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remedy, upon every reason of public policy and con-
venience, should be exhausted before a new suit should
be allowed to be maintained.”! Then Johnson, J., ob-
served, in Crippen z. Hudson,® that ‘“the court of chan-
cery required executions to be returned unsatisfied, when
issued on its own decrees, before it would entertain cred-
itors’ bills founded upon them.”® There is, however, a
rule running through some of the cases to the effect that
where the claim asserted is purely equitable, and such as
a court of equity will take cognizance of in the first in-
stance, equity will at the same time go to the extent of
inquiring into the matter of obstructions which have
been placed in the way of enforcing the demand.* For
instance, where a surety has paid money for a principal,
chancery has jurisdiction of a suit for its recovery, and
the complainant may add a prayer seeking to annul a
fraudulent conveyance that stands in the way of a settle-
ment or is calculated to defeat or embarrass the remedial
action of the court.®

§ 81. Specific lien by attackment—In cases where the
sheriff takes property upon attachment which is subject
to seizure and sale, but which has been fraudulently trans-
ferred, it seems that the plaintiff, after the service of the
attachment, is not a mere creditor at large, but, accord-
ing to some of the authorities, one having a specific lien
upon the goods attached, and that the sheriff has a like
lien, and the right to show, as a defense to an action for

' See supra, § 76, 77. Clarkson v. De Peyster, 3 Paige (N. Y.), 320; s.
P. Adsit ». Butler, 87 N. Y. 585-589.

213 N. Y. 161.

3 See North Am. Fire Ins. Co. 7. Graham, § Sandf. (N. Y.) 198; Speigle-
myer v. Crawford, 6 Paige (N. Y.), 254.

4 Halbert 2. Grant, 4 Mon. (Ky.) 583. Compare Shea z. Knoxville &
Kentucky R. R. Co. 6 Baxter (Tenn.), 277.

¢ Waller z. Todd, 3 Dana (Ky.), 508. Compare Smith ». Rumsey, 33
Mich. 184 ; especially, Swan v. Smith, 57 Miss. 548. But see § 8.
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taking the property, that the title of the party claiming
it is fraudulent as against the attaching creditor.! Hence
it was held, in an action brought by a general assignee for
the benefit of creditors, to recover goods seized by a sheriff
on a warrant of attachment issued against the assignor,
that it was permissible for the sheriff to show that the as-
signment was fraudulent and void as against the attach-
ing creditor? There is, however, some confusion in the
authorities on the guestion of the right of an attaching
creditor to attack fraudulent transfers. The Supreme
Court of Nebraska and the courts of some other States
deny such right in a variety of instances® The Nebraska
case is rested upon the authority of Brooks ». Stone,*
which proceeds on the theory that the creditor’s remedy
at law is not exhausted, his claim is not established,
and perhaps he will never get a judgment.® So, garnish-
ment process does not create a sufficient lien® In New
York, a State in which the authorities relating to the
different phases of our subject are burdened with subtle
distinctions, it is said that an attaching creditor could
not maintain an independent action in the nature of a
creditor’s bill to set aside a fraudulent transfer of a chose
in action.” This case rests upon the theory that the at-
tachment, owing to the nature of the property, created
no lien; but where a lien is in fact acquired, the rule, as

1 Gross 7. Daly, 5 Daly (N. Y.), 542; Rinchey ». Stryker, 28 N. Y. 45; s.
C. 26 How. Pr. 75; Noble z. Holmes, 5 Hill (N. Y.), 194; Van Etten 2.
Hurst, 6 Hill (N. Y.), 311; Sheafe #. Sheafe, 40 N. H. 516.

* Carr 7. Van Hoesen, 26 Hun (N. Y.), 316. Compare Bates v. Plonsky,
28 Hun (N. Y.), 112,

3 Weil ». Lankins, 3 Neb. 384; Tennent v. Battey, 18 Kan. 324; Martin
v. Michael, 23 Mo. 50; Greenleaf . Mumford, 19 Abb. Pr. (N. Y.) 469;
Mills z. Block, 30 Barb. (N. Y.) 549: Melville . Brown, 16 N. J. Law, 364.

419 How. Pr.(N. Y.) 395.

» Compare Jones v. Green, 1 Wall. 331. See § 73.

¢ Bigelow v. Andress, 31 Ill. 322.

? Thurber ». Blanck, 50 N. Y. 8o.
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already stated, seemsto be different,! especially when the
attaching creditor is a defendant, at the suit of the fraudu-
lent alienee ; and relief will be, in some instances extended,
both in that State and in sister States, for the vindication
of the lien? In Bowe 2. Arnold?® the court held that the
plaintiffs in an action instituted by attachment, could
not join with the sheriff in a suit against an assignee
claiming the property under an assignment which it was
sought to set aside in the action a® fraudulent. It was
conceded that such parties might join, in that State,*in
actions to collect debts, effects or choses in action attached
by the sheriff® but the court observed that this was not
such a case. The counsel sought, however, upon the
authority of Bates ». Plonsky,® to maintain the action
as being instituted for the protection, preservation and
enforcement of the lien obtained by the supposed levy
of the attachment, but the court said that the prece-
dent cited was a suit of a different nature, and was pros-
ecuted merely to enjoin the distribution of a fund until
the rights of the conflicting claimants could be established.
It is observed in the course of the opinion that a creditor
could only file a bill to annul a fraudulent transfer after

1 Carr 7. Van Hoesen, 26 Hun (N. Y.), 316; Rinchey . Stryker, 28 N. Y.
45. Compare Frost v. Mott, 34 N.Y. 255; Smith z. Longmire, 24 Hun
(N.Y.), 257; Hall 2. Stryker, 27 N. Y. 596; Castle z. Lewis, 78 N. Y. 131;
Ocean Nat. Bank 7. Olcott, 46 N. Y. 12; Deutsch 2. Reilly, 57 How. Pr. (N.
Y.) 75.

* Heyneman 2. Dannenberg, 6 Cal. 378; Scales ». Scott, 13 Cal. 76;
Joseph z. McGill, 52 Iowa, 128; Heye . Bolles, 33 How. Pr. (N. Y.) 266;
Merriam ». Sewall, 8 Gray (Mass.), 316; Falconer ». Freeman, 4 Sandf.
Ch. (N. Y.) 565; Stone z. Anderson, 26 N. H. 506; Dodge ». Griswold, 8
N. H. 425; Hunt ». Field, 9 N. J. Eq. 36; Williams ». Michenor, 11 N. J.
Eq. 520; Sheafe . Sheafe, 40 N. H. 516.

2 18 Weekly Dig. (N. Y.) 326 (now on appeal).

4 See N. Y. Code Civ. Pro. §§ 655-667.

s Compare Thurber ». Blanck, 5oN. Y. 86; Lynch ». Crary, 52 N. Y. 183.

¢ 28 Hun (N. Y.), 112,
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return of execution unsatisfied,! or in aid of the execution
after the recovery of a judgment.?

The judgment in this case is undoubtedly correct, but
in view of the other authorities cited, it can scarcely be
considered as leaving the law of that State relative to the
rights of an attaching creditor in a very clear or satisfac-
tory condition. We deny that a mere attaching creditor
can, under any correct theory of law, become an actor in
a creditor’s suit. Indeed the underlying principles of the
cases in which it is sought to make a lien acquired by the
provisional remedy of attachment, the practical equivalent
of a lien procured by final judgment, are subversive of the
time-honored policy and rule of the courts, that a cred-
itor’s bill must be founded upon a definite claim, estab-
lished by a judgment at law!? If the innovations in
modern procedure call for the abrogation of this old
chancery practice, it should not be superseded by indi-
rection, but rather by some carefully formulated legisla-
tive substitute. The requirement is neither artificial nor
technical ; it is a necessary protection and safeguard to
the debtor. Of course, where the property in controversy
is of such character as not to be susceptible to an attach-
ment lien, the attaching creditor cannot, either as plaint-
iff or defendant, avoid or attack any alienation or dispo-
sition that may have been made of it; he has no status
and no lien. Where, however, an attachment lien has
been actually acquired, and the officer or attaching
creditor is made defendant in a suit by the fraudulent
alienee, the efficacy of the lien may be vindicated hy
setting up the fraud by way of defense, because the plaint-
iff will be forced to recover upon the strength of his
own title, and if it be shown that such title is affected

! See Chatauque Co. Bank 2. Risley, 19 N. Y. 370; Cole #. Tyler, 65 N.
Y. 73; Ballou v. Jones, 13 Hun (N. Y.), 629.
? See Adsit . Butler, 87 N.Y. 58s. * See § 73.
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with fraud as regards the defendant or attaching creditor,
the plaintiff will fail to make out a good title.

§ 82. Property of the debtor taken in name of third
party—The rules of procedure in cases where property
has been paid for by the debtor, but the title taken in the
name of third parties, have already been noticed.! The
New York Court of Appeals, in The Ocean National
Bank 2. Olcott,® said, ill advisedly, as we think, that it
was difficult to perceive the reason for any distinction

- between the rights of creditors as to the property
fraudulently transferred by the debtor personally, and
property paid for by him and transferred by the
vendor or grantor to a third person. ‘“Why,” said
Chief Justice Church, “should creditors have different
and superior rights to enforce their debts, in the latter
case, to those enjoyed in the former? I can see no rea-
son for any distinction, and I do not believe the statute
has created any. But, in either case, the commencement
of an equitable action is necessary to constitute a lien or
charge, in any legal sense, upon the land. * * * The
harmony and analogies of the law are better preserved by
requiring all available legal remedies to be resorted to, as
a preliminary requisite to an action for the application of
the trust property.” In Ohio it is said that the statute?®
does not apply to cases where the title is taken in the
name of a third party, for the reason that the avoidance
of the conveyance merely leaves the title in the grantor,
which, of course, does not benefit the creditor ;* such an
interest must be reached by a creditor's bill® It

! See § 57. P46 N. Y. 22,

* Swan & Sayler’s Stats. 397, regulating the mode of administering assign-
ments in trust for the benefit of creditors.

¢ Shorten z. Woodrow, 34 O. S. 645.

* Bomberger ». Turner, 13 O. S. 263. See Martin 2. Elden, 32 O. S. 282.
Compare Combs ». Watson, 32 O. S. 228.
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cannot be sold on execution.! This question arose in
Spaulding 2. Fisher. It was held that property pur-
chased with the funds of the debtor, though taken in the
name of a third party, was the property of the debtor as
regards his creditors. The court said: ‘Its fraudulent
transfer and concealment is equally established, whether
the transfer is directly from the debtor or from another
by his direction and procurement, the property trans-
ferred having been purchased with his funds. " The ob-
ject of the statute is to afford a remedy to the creditof
against any one to whom the property of his debtor, no
matter in what it consisted, or how situated, has been
fraudulently transferred for the purpose, and with the in-
tent on the part of the debtor transferring, and the indi-
vidual receiving such transfer to conceal the same, so as
‘to secure it from the creditors and prevent its attach-
ment or seizure on execution.’”?

§ 83. When judgment is unnecessary.—It has been
decided, though the question is a debatable one, that, in
special cases, if the execution cannot be issued in the
State in which the land lies, it will suffice if issued in
the State of the debtor’s residence;* and if the debt-
or's property is in the hands of a receiver appointed
by the court, so that a levy cannot be made, levy is
excused ;® and where, by reason of special circumstances,

! Garfield 2. Hatmaker, 15 N. Y. 475. * 57 Me. 4r1s.

* In Massachusetts, until the St. of 1844, c. 107, took effect, land paid for
and occupied by a debtor, the legal title to which had never been in him, but
had been conveyed to another person in order to secure it from his creditors,
could not be attached or taken on execution as his property. Hamilton 2.
Cone, 99 Mass. 478; Howe w. Bishop, 3 Met. (Mass.) 26. See, also, Gar-
field . Hatmaker, 15 N. Y. 475; Webster z. Folsom, 58 Me. 230. Compare
Guthrie 7. Gardner, 19 Wend. (N. Y.) 414.

¢ McCartney . Bostwick, 32 N. Y. 53.

* Stewart v. Beale, 7 Hun (N. Y.), 405. This case contains an important
review of the authorities, and is affirmed without an opinion inthe Court of
Appeals. See 68 N. Y. 629. See, also, Adsit ». Sanford, 23 Hun (N. Y.), 49.
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the creditor has no remedy at law, it has been argued that
the legal remedy cannot be exhausted before proceeding
in equity.! McCartney ». Bostwick ? seems to be in its
general statements overruled by Estes ». Wilcox;? at least
the courts have so held.* A distinction is drawn in Mc-
Cartney ». Bostwick between property fraudulently alien-
ated by the debtor, and property paid for by him and
taken in the name of a third party. In the former in-
stance, the proceeding is to remove impediments in the
way of reaching the debfor’s property ; in the latter, it is
to charge with a statutory lien the property of a tkiird
party, which the debtor never owned ; in the one case, it
is to exercise auxiliary jurisdiction in aid of legal process;
in the other to enforce a trust of which the courts of law
have no jurisdiction. We have already shown that Chief
Justice Church, in a later case, could see no reason for
this distinction.® In a controversy which arose in Geor-
gia, it was decided that where a creditor of an insolvent
estate was under injunction not to sue the executor, this
constituted a good excuse for not obtaining judgment on
his debt before proceeding by bill in equity to cancel a
voluntary conveyance made by the testator in his lifetime.
The court in this case seemed determined to favor the
creditor, for it was held that if, during the pendency of
the bill, a judgment or decree establishing the amount of
the debt was ebtained against the executor, it might be
brought into the bill by way of amendment, and used as
effectively as if the adjudication had preceded the filing
of the bill, and had been originally alleged therein.® So

' Kamp 7. Kamp, 46 How. Pr. (N. Y.) 143, overruled in other respects,
59 N. Y. 212. See § 80.

*32N. Y. 53. * 67 N. Y. 264.

¢ Evans ». Hill, 18 Hun (N. Y.), 46s.

* The Ocean National Bank z. Olcott, 46 N. Y. 22. See § 82.

¢ Cleveland ». Chambliss, 64 Ga. 352.
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in some States creditors may proceed against an insolvent
estate without the return of an execution.! In Russell
v. Clark,’ Chief Justice Marshall, in discussing the
general subject, said: ““ If a claim is to be satisfied out of
a fund, which is accessible only by the aid of a court of
chancery, application may be made, in the first instance, to
that court, which will not require that the claim should
be first established in a court of law.”® Then, as we
shall presently see,* in cases where the statute gives a
new remedy in favor of creditors at large, by giving to an
assignee or trustee for their benefit a statutory right to
property conveyed in fraud of creditors, this statutory
right takes the place of the specific lien required by
law as a condition of the right of individual creditors to
contest the validity of the transfers.®

§ 84. Absconding and non-resident debtors.—The fact
that the debtor is a non-resident, and has no property
within the State, is not proof that all the legal remedies
have been exhausted.® If he has fraudulently alienated
real property within the State, his interest, whatever it
may be, must be first reached by attachment.” Where,
however, the debtor has absconded, so that no personal

! Steere 7. Hoagland, 39 Ill. 264; McDowell 7. Cochran, 11 Ill, 31; Bay
2. Cook, 31 Ill. 336; Hagan . Walker, 14 How. 32; Merry v. Fremon, 44
Mo. 518; Haston . Castner, 29 N. J. Eq. 536; Johnson 7. Jones, 79 Ind.
141; Platt v. Mead, 9 Fed. Rep. 96; Wright 2. Campbell, 27 Ark. 637. Com-
pare Crompton v. Anthony, 13 Allen (Mass.), 36. See § 79.

* 7 Cranch, 89.

* See Shufeldt 2. Boehm, g6 Ill. 563 ; Steere . Hoagland, 39 Ill. 264.

¢ See Chap. VIIL.

* Southard . Benner, 72 N. Y. 427; Barton v. Hosner, 24 Hun (N. Y.),
471; Cady ». Whaling, 7 Biss. 430; Cragin . Carmichael, 2 Dillon, 520; Platt,
Assignee v. Matthews, 10 Fed. Rep. 280.

¢ Ballou #. Jones, 13 Hun (N. Y.), 631.

" Dodd, Brown & Co. ». Levy, 10 Mo. App. 121; Greenway ». Thomas, 14
1ll. 272. Contra, Anderson v. Bradford, 5 J. J. Marsh. (Ky.) 69; Scott v.
McMillen, 1 Litt. (Ky.) 302. '

9
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judgment can be obtained against him, and there is no
statutory proceeding by which his property can be
reached, it has been held that a creditor’s bill will lie in
the first instance, and from the necessity of the case.! It
is considered as analogous to a proceeding to reach and
subject the equities of a deceased debtor to the claims of
creditors, or to satisfy a debt from a specific equitable
fund, as to enforce a lien, in neither of which cases is a
personal judgment required.? A full review of the au-
thorities upon this question may be found in Merchant’s
National Bank 2. Paine® an important and well consid-
ered case. The court there maintain the right of a cred-
itor, before the recovery of judgment, to file a bill to reach
equitable assets where the absconding debtor had left no
legal assets liable to attachment,! and cite in support of
their conclusion cases from Kentucky,® Virginia,® Indi-
ana,” South Carolina? and Missouri,? and adopt the views
of the Supreme Court of Missouri, already quoted.

§ 85. Exceptional practice in Indiana and Nortk
Carolina.—In Indiana a novel practice as to joinder of
claims prevails. Thus, a claim to cancel a conveyance of
real property from a husband to his wife, as being fraud-

! See Turner v. Adams, 46 Mo. gs.

* Pendleton #. Perkins, 49 Mo. 565, Compare O’Brien v. Coulter, 2
Blackf. (Ind.) 421; Russell 2. Clark, 7 Cranch, 89, per Chief Justice Marshall.
See § 79.

*13R. L. 592.

¢ Scott ». McMillen, 1 Litt. (Ky.) 302. Compare Russell ». Clark’s Exrs.
7 Cranch, 69, 89; Miller ». Davidson, 8 Ill. 518, 522; Greenway ». Thomas,
14 Ill. 271; Anderson v. Bradford, 5 J. J. Marsh. (Ky.) 69; Meux ». An-
thony, 11 Ark. 411. See Turner ». Adams, 46 Mo. 95, 99: McDermutt 2.
Strong, 4 Johns. Ch. (N. Y.) 687, 689.

* Scott . McMillen, 1 Litt. (Ky.) 302.

¢ Peay v. Morrison’s Exrs. 10 Gratt. (Va.) 149.

' Kipper 7. Glancey, 2 Blackf. (Ind.) 356; O'Brien v. Coulter, 2 Blackf.
(Ind.) 421.

* Farrar v. Haselden, 9 Rich. Eq. (S. C.) 331.

* Pendleton v. Perkins, 49 Mo. 565.
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ulent against .creditors, may be united with a demand
against the husband arising out of contract! Again, in
an action against a husband and wife, instituted to obtain
judgment against the husband for the price of goods sold,
a fraudulent conveyance from the husband to the wife
may be set aside so as to let in the lien of the judgment
when recovered.? It should be observed that this prac-
tice is wholly at variance with the prevalent rule that
only judgment-creditors can attack fraudulent transfers.?
Nevertheless, its technical correctness seems to be recog-
nized in North Carolina. There the court declare it obvi-
ous that the rule exacting the recovery of a judgment at
law before proceeding in equity, grew out of the relations
of the two courts under the former system, one acting as
an aid to the other, and that it was essential to the har-
mony of their action in the exercise of their separate func-
tions in the administration of the law. Chief Justice Smith
continuing, said : “It must of necessity cease to have
‘any force, when the powers of both, and the functions of
each, are committed to a single tribunal, substituted in
place of both. Why should a plaintiff be compelled to
sue for and recover [judgment on] his debt, and then to
bring a new action to enforce payment out of his debt-
or’s property in the very court that ordered the judg-
ment ? Why should not full relief be had in one action,
‘when the same court is to be called on to afford it in the
second? The policy of the new practice, and one of its
best features, is to furnish a complete and final remedy
for an aggrieved party in a single court, and without
needless delay or expense.”* This method of procedure

! Lindley 2. Cross, 31 Ind. 106.

* Frank 2. Kessler, 30 Ind. 8.

! See Mills ». Block, 30 Barb. (N. Y.) 549. See § 73.

* Bank 2. Harris, 84 N. C. 210. Claims for judgment upon coupons and
for a mandamus to coerce payment were joined. McLendon ». Commis-
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constitutes a startling innovation. New York, the birth.
place and stronghold of the reformed procedure, clings
tenaciously to the old practice of requiring a judgment
and execution before an appeal can be made to the equity
side of the court. Not only has the rule been rigidly en-
forced in that State, but, as is shown elsewhere, it has
been extended and strengthened.! The rule has been re-
laxed in other States, but the cases which completely
subvert or overturn it are comparatively few. The old
method of procedure did not result, as the court supposed
in Bank ». Harris?® wholly from the relation of courts of
law to courts of equity, nor is the necessity for its observ-
ance abrogated by the amalgamation of these jurisdic-
tions. If the creditor is to be allowed to prove and re-
cover judgment upon his simple demand, and cancel fraud-
ulent conveyances, or reach equitable assets in the same ac-
tion, it would seem to follow that the usual incidents of a
creditor’s suit would attach to the proceeding. The cred-
itor in an action for assault and battery, libel or slander,®
might apply for an injunction against the debtor, or for a
receiver of his property, or embarrass him by filing a /Zs
pendens. The time-honored rule that the debtor’s man-
agement and control of his property should not be inter-
fered with, by injunction or otherwise, before judgment,
would be uprooted* and an unscrupulous creditor hav-
ing only the faintest shadow of a claim, could work out
the debtor’s financial destruction. The ancient practice
must not be regarded as technical or artificial, but as a

sioners of Anson, 71 N. C. 38. So it was held competent to proceed in the
same action against an insolvent debtor bank and against stockholders upon
their individual liabilities under the charter. Glenn 2. Farmers’ Bank, 72 N.
C. 626.

! See Estes . Wilcox, 67 N. Y. 264; Burnett 7. Gould, 27 Hun (N. Y.),
366; Crippen ». Hudson, 13 N. Y. 161; Adee v. Bigler, 81 N. Y. 349 See
§§ 79, 8o.

* 84 N. C. 210, * See § go. ¢ See § 52.
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safeguard to the debtor dictated alike by reason and
necessity. If the practice is to undergo a change, as
seems possible in some States, then the joinder should be
limited to cases of liquidated demands of creditors, cer-
tain in their character, and provisional relief should be
withheld. The union is calculated to crowd into a single
action a multitude of complicated issues concerning dis-
tinct transactions, as to the debt and the facts attending
the alienation, a result always to be deprecated ; and
would, of course, necessitate the presence of the alleged
fraudulent vendee in the action.!

§ 86. Return of execution unsatisfied.—An embar-
rassing conflict of decisions, which must be noticed, arose
between the Court of Appeals of New York, in Thur-
ber ». Blanck, and the Commission of Appeals of the
same State, in Mechanics Bank ». Dakin.? The Com-
mission held that when a suit had been commenced by
attachment, and a judgment recovered, the plaintiff, after
issuance of execution, and before its return, could main-
tain an equitable action to set aside a fraudulent assign-~
ment of a bond and mortgage to the end that it might
be applied toward the satisfaction of the judgment ; the
theory being, that by the service of the attachment a
lien was acquired upon the bond and mortgage, which
could be enforced after judgment, and to which the
fraudulent assignment was no impediment* The Court
of Appeals, however, held that an equitable action
could not be brought in such a case until the remedy
at law was first exhausted ; that is, until the execution
on the judgment had been returned unsatisfied; that
no lien could be acquired by the attachment upon a
bond and mortgage, the legal title to which was in

! See § 131. 150 N. Y. 8o,
* 51 N. Y. 519; re-argument denied, 54 N. Y. 681. 4 See § 81.
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a third person ; that in the case of ckoses in action and
debts, the lien is constructive, and cannot operate
through an intermediate or inchoate legal title ; that in
such a case no debt at law is owing to the defendant, and
there is nothing for the attachment to operate upon,
since it can only act upon legal rights,and not upon mere
equitable interests; that debts and choses in action are
legal assets under the attachment law, only when the
process acts directly upon the legal title, and that when
they are so situated as to require the exercise of the
equitable powers of the court to place them in that con-
dition, they are to be regarded as equitable assets only,
and that, in such a case, to allow the equitable action up-
on the issuance of an execution, and before its return,
would be in direct conflict with the rule that a creditor
has no standing in court to reach equitable assets until
his remedy at law is exhausted. The decision of the
Commission of Appeals, it may be observed, was unani-
mous, while that of the Court of Appeals was rendered
by a majority of the court, three judges dissenting, and
three concurring with the chief justice. The Commis-
sion of Appeals was a temporary court called into exist-
ence to relieve the overcrowded calendar of the Court of
Appeals. Its duration as a court was limited, and it has
ceased to exist. The Court of Appeals being the perma-
nent appellate court its decision has been generally fol-
lowed;! though it must be conceded that the relief
which the Commission of Appeals attempted to extend,
would in many instances prove highly serviceable to
creditors. - The decision of the New York Court of Ap-
peals, in Thurber z. Blanck,® is not to be taken as being
in conflict with the class of cases in which it has been

! Gross ». Daly, 5 Daly (N. Y.), 543; Castle v. Lewis, 78 N. Y. 137. See
Smith ». Longmire, 1 Am. Insolv. R. 426.
* 50 N. Y. 8.
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held that an equitable action may be brought after the
issuance of an execution, and before its return unsatisfied,
to set aside a fraudulent transfer of goods and chattels, or
of real estate which can be levied upon under the execu-
tion when the fraudulent impediment is removed.!

§ 87. Distinction between realty and personalty as to
Zssuance of execution—The predicate of the jurisdiction
as affecting realty is that the creditor has a lien? and if
the lien has expired the creditor's action will fail®
A judgment is usually a lien upon real property by
statute, and hence authority can be found for the prop-
osition that a covinous conveyance of real property can
be attacked by a judgment-creditor without the issuance,
levy, or return of an execution* Jurisdiction is invoked
in such cases in aid of the remedy at law. It may be ob-
served that, as a creditor must usually exhaust the personal
property of the judgment-debtor before having recourse
to the realty, it is generally essential to show, in proceed-
ings to reach the latter, that an execution has been issued.®
There is, however, an absence of harmony in the author-

1 Gross . Daly, 5 Daly (N. Y.), 542; McElwain 7. Willis, 9 Wend. (N.
Y.) 561; Heye v. Bolles, 2 Daly (N. Y.), 231; McCullough . Colby, 5 Bosw.
(N. Y.) 477; North American Fire Ins. Co. ». Graham, 5 Sandf. (N. Y.) 200;
Falconer v. Freeman, 4 Sandf. Ch. (N. Y.) §65; Greenleaf . Mumford, 30
How. Pr. (N. Y.) 30.

t Partee . Mathews, 53 Miss. 146; Pulliam 2. Taylor, 50 Miss. 551-554;
Carlisle ». Tindall, 49 Miss. 229-232.

3 Evans v. Hill, 18 Hun (N. Y.), 464.

¢ Cornell . Radway, 22 Wis. 260; Mohawk Bank v. Atwater, 2 Paige
(N. Y.), 58; Clarkson ». De Peyster, 3 Paige (N. Y.), 320; Shaw z. Dwight,
27 N. Y. 249 (contra, Adsit . Butler, 87 N. Y. 587); Brinkerhoff . Brown,
4 Johns. Ch. (N. Y.) 671; Royer Wheel Company ». Fielding, 61 How. Pr.
(N. Y.) 437; McCalmont 2. Lawrence, 1 Blatch. 232; Newman ». Willetts,
s2 Ill. 98; Vasser v. Henderson, 40 Miss. 519; Baldwin . Ryan, 3 T. &
C. (N. Y.) 253; Payne v. Sheldon, 63 Barb. (N. Y.) 169; Weigtman 2.
Hatch, 17 Ill. 281; Dargan ». Waring, 11 Ala. 993. See Buswell #. Lincks,
8 Daly (N. Y.), 518.

s North. Am. Fire Ins. Co. . Graham, 5 Sandf. (N. Y.) 197; reviewed
in McCullough #. Colby, 5 Bosw. (N. Y.) 477.
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ities. The question recently came before the New York
Court of Appeals,! and the result of the decision is briefly
to the effect that, in an action to set aside a fraudulent
conveyance of realty, the complaint must allege the issu-
ance of an execution and its return unsatisfied, or the
action must be brought in aid of an execution then out-
standing. The authorities in that State, on the general
proposition that all available legal remedies must be
pursued before resort to equity,® are reviewed, and Shaw
v. Dwight?® distinguished. This decision being the most
recent utterance of the court of last resort, it follows that,
in New York State at least, execution must issue upon a
judgment before a creditor’s action, or a suit to annul a
fraudulent conveyance of realty can be supported. This
places real property and equitable interests on almost, if
not exactly, the same basis, as regards the status of an
attacking creditor, and in some measure restricts his
rights.*

To obtain an equitable lien upon property not the
subject of levy and sale under execution, the creditor
must, of course, have exhausted his remedy under his
judgment or decree by the return of an execution un-
satisfied.® The return of the execution, even as to per-
sonalty capable of being subject to a lien, is not always
essential. In Buswell 2. Lincks! Chief Justice Daly

! Adsit . Butler, 87 N. Y. 586.

3 Ocean Nat. Bank w. Olcott, 46 N. Y. 12; Geery v. Geery, 63 N. Y. 252;
Estes v. Wilcox, 67 N. Y. 264; Allyn v, Thurston, §3 N. Y. 622; McCart-
ney 7. Bostwick, 32 N. Y. 62; Fox ». Moyer, 54 N. Y. 125; Crippen ». Hud-
son, 13 N. Y. 161.

327 N. Y. 244.

¢See Verner v. Downs, 13 S. C. 449; Hyde ». Chapman, 33 Wis. 399;
Dana ». Haskell, 41 Me. 25.

8 Clarkson #. De Peyster, 3 Paige (N. Y.), 320; Shaw z. Dwight, 27 N. Y.
249; Brinkerhoff . Brown, 4 Johns. Ch. (N. Y.) 676; Adsit . Butler, 87 N.
Y. 587: Fox . Moyer, 54 N. Y. 128,

¢ 8 Daly (N. Y.), 518.
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said : “The equitable aid of the court to set aside a
fraudulent conveyance is given where the one invoking
it has a lien upon the property which is obstructed by
the conveyance. In the case of personal property, a
judgment-creditor acquires, by the issuing of an execu-
tion, a lien upon the personal property of the debtor as
against a fraudulent conveyance, and the aid of the court
is given in that case to remove the obstruction in the way
of the execution, which cannot be done if the execution
has been returned, for the lien under it is then at an
end.”! '

§ 88. Raising the objection—The objection that the
creditor’s remedy is at law, or that his bill is without
equity, or his lien is suspended, may be raised at the
hearing,® though it is, of course, safer to bring it up by
demurrer, if apparent on the face of the pleading, or by
answer, if the defect is not so shown. We may note, in
concluding this chapter, that, as a general rule, under
both the old chancery system and the reformed pro-
cedure in New York, the bill should show affirmatively
that an honest attempt has been made to collect the
debt by the issuing of an execution against the debtor
and its return unsatisfied, and, where there are several de-
fendants jointly liable, that such effort has been made
and the remedy exhausted against all the judgment-
debtors before jurisdiction will be entertained in chan-

cery.?

1 Citing Forbes v. Logan, 4 Bosw. (N. Y.) 475; Watrous ». Lathrop, 4
Sandf. (N. Y.) 700.

# Meux z. Anthony, 11 Ark. 423; Tappan #. Evans, 11 N. H. 311; Brown
2. Bank of Mississippi, 31 Miss. 454.

3 Voorhees . Howard, 4 Keyes (N. Y.), 383. See Child ». Brace, 4 Paige
(N. Y), 309; Reed v. Wheaton. 7 Paige (N. Y.), 663.



CHAPTER V.

EXISTING CREDITORS.
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91. Who are not creditors. tively fraudulent.

92. Transfer of right to sue. 9s5. Evidence of solvency.

8§ 89. Classes of creditors—existing and subsequent.—
Creditors, as appertaining to the subject-matter of this
treatise, may be said to resolve themselves into two
great classes or subdivisions, commonly named existing
creditors and subsequent creditors. Existing creditors
are those whose claims or demands against the debtor
were in being, in some form, at the date of the alleged
voluntary or fraudulent alienation. Subsequent creditors
are those to whom the insolvent became indebted at a
time subsequent to the alienation which is the subject of
inquiry. The rights of these two classes of creditors are
manifestly and necessarily different; the proofs in each
case vary, and the measure of relief extended by the
courts, in particular instances, is largely dependent upon
the question as to which of these two classes or sub-
divisions the complaining creditor belongs. “ The differ-
ence,” says Chancellor Williamson, “between existing
and subsequent debts, in reference to voluntary convey-
ances, is this—as to the former the fraud is an inference
of law, but as to the latter there must be fraud in fact.”?!

This latter distinction as we shall presently see, is not
universally applied.

! Cook v. Johnson, 12 N. J. Eq. 54.
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.

§ 90. Contingent creditors.—It has been repeatedly
adjudged that a party bound by a contract upon which
he may become liable for the payment of money, although
his liability be contingent, is a debtor within the meaning
of the statute avoiding all grants made to hinder or delay
creditors! It follows that the person to whom he is
bound is a creditor? A wife is a creditor under 13 Eliz.
c. 5, in a case where her husband covenanted with trus-
tees to pay her a sum of money after his death? A
surety is a creditor from the time the obligation is
entered into ;* a person liable contingently as an accom-
modation indorser, is a creditor before the dishonor of
the note ;® and a warrantor, if at the date of the deed a
paramount title was outstanding, is, from the time of the
conveyance, a debtor to the warrantee! A municipal
corporation is, upon the issuance to the proper officer of
a tax warrant, a creditor within the statute.” The date
when the agreement or obligation came into existence
governs® in determining the attacking creditor’s rights.

' Young v. Heermans, 66 N. Y. 384; Fearn . Ward, 65 Ala. 33; Van
Wyck ». Seward, 18 Wend. (N. Y.) 375, 383, and cases cited; Shontz ».
Brown, 27 Pa. St. 123; Bibb 2. Freeman, 59 Ala. 612; Cook v. Johnson, 12
N. J. Eq. 52; Hamet 2. Dundass, 4 Pa. St. 178 ; Jenkins 2. Lockard’s Adm'r,
66 Ala. 381.

3 See Jackson v. Seward, 5 Cow. (N. Y.) 67; Jackson . Myers, 18 Johns.
(N. Y.) 425.

3 Rider #. Kidder, 10 Ves. 360.

+ Pennington ». Seal, 49 Miss. §25.

s Hamet 7. Dundass, 4 Pa. St. 178.

¢ Gannard . Eslava, 20 Ala. 740; Pennington ». Seal, 49 Miss. 525.

7 Stimson ». Wrigley, 86 N. Y. 332. A judgment for costs accrues at the
time the judgment is rendered, and not when the action is commenced as
regards the question of whether the claimant is an existing or subsequent
creditor. Inhabitants of Pelham ». Aldrich, 8 Gray (Mass.), 515; Odgen #.
Prentice, 33 Barb. (N. Y.) 160; Stevens z. Works, 81 Ind. 449.

* Van Wyck v. Seward. 18 Wend. (N. Y.) 375; Seward . Jackson, 8
Cowen (N. Y.), 406. See Wooldridge v. Gage, 68 Ill. 158; Stone 2. Myers,

9 Minn. 309.



140 EXISTING CREDITORS. [§ 91.

As elsewhere shown, a person whose claim arises from a
tort,! such as libel or slander,? is a creditor. The date the
tort or injury was committed governs in determining the
creditor’s status, where the conveyance was made in
pursuance of a fraudulent design to defeat the judgment
which might be recovered upon it® So a transfer to
defeat a claim for deceit, for usury penalties,® breach of
promise to marry! and assault and battery,” may be
annulled. And a wife may attack alienations intended
to defeat claims for alimony.! In Pendleton ». Hughes,?
the defendants, at the date of the fraudulent alienation,
had in their possession a 5-20 U. S. bond belonging to
plaintiff, which they afterwards converted. The court
held that plaintiff was equitably entitled to protection
against the fraudulent transfer to the same extent as if the
defendants had been indebted to her in that amount at
the time of the fraudulent alienation.

§ 91. Who are not creditors—In Baker v. Gilman,"
the court, speaking by Johnson, J., said that the sole ob-

1 Post w. Stiger, 29 N. J. Eq. §58; Scott . Hartman, 26 N. J. Eq. 90;
Pendleton . Hughes, 65 Barb. (N. Y.) 136; Barling ». Bishopp, 29 Beav.
417 ; Shean w. Shay, 42 Ind. 375; Bongard ». Block, 81 Ill. 186; Weir .
Day, 57 Iowa, 87; Jackson v. Myers, 18 Johns. (N. Y.) 425; Shontz . Brown,
27 Pa. St. 131; Harris ». Harris, 23 Gratt. (Va.) 737. See § 123.

* Cooke v. Cooke, 43 Md. 522; Hall ». Sands, 52 Me. 355. But see
Fowler v. Frisbie, 3 Conn. 320.

3 Miller 2. Dayton, 47 Iowa, 312; Evans 7. Lewis, 30 Ohio St. 11; Ford
v. Johnston, 7 Hun (N. Y.), 563.

¢ Miner v. Warner, 2 Grant (Pa.), 448.

¢ Heath ». Page, 63 Pa. St. 108.

¢ Hoffman v. Junk, 51 Wis. 613.

7 Martin . Walker, 12 Hun (N. Y.), 46.

¢ Morrison v. Morrison, 49 N. H. 69; Bouslough ». Bouslough, 68 Pa. St.
495; Turner v. Turner, 44 Ala. 437; Dugan ». Trisler, 69 Ind. 553; Bailey
v. Bailey, 61 Me. 361; Livermore . Boutelle, 11 Gray (Mass.), 217; Chase
2. Chase, 10§ Mass. 38s. )

9 65 Barb. (N. Y.) 136.

1 52 Barb. (N. Y.) 37.
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ject of the statute “in declaring conveyances void, is to
protect, and prevent the defeat of, Jew/f«/ debts, claims or
demands, and not those which are unlawful, or trumped
up, and which have no foundation in law or justice, and
the verity of which is never established by any judgment,
or by the assent of the person against whom they are
made. As against claims and demands of the latter class,
the statute does not forbid conveyances or assignments,
nor declare them void.” So a party who is not a dona _fide
creditor is not entitled to equitable relief on a creditor's
bill! A pretended creditor whose claim is illegal? or
void as against public policy? or barred by statute at law,*
cannot support a creditor’s action. A court of equity
can only lend its aid to enforce a judgment which could be
enforced at law.

§ 92. Transfer of right to sue—It may be here ob-
served that the right to avoid a fraudulent conveyance is
not personal to the then existing creditor ; his successors
and assigns may enforce the right. Thus the subsequent
purchaser of a pre-existing note may attack a transfer.®
Campbell, J., says,® “ No change in the ownership or the
form of the debt affects the right incident to the debt
to attack a conveyance fraudulent as to it.”

8 93. Voluntaryalienations as to existing creditors—
At first blush it would secem apparent that every volun-
tary alienation of a debtor’s estate, aside from the ques-
tion of intent, ought to be avoided as to existing creditors.
The debtor’s property is the fund upon which the creditor

! Townsend 7. Tuttle, 28 N. J. Eq. 449. See § 73.

* Fuller ». Bean, 30 N. H. 186. See Walker v. Lovell, 28 N. H. 138.
?* Bruggerman ». Hoerr, 7 Minn. 337.

* Edwards v. M’Gee, 31 Miss. 143.

* Warren ». Williams, 52 Me. 349.

¢ Cook #. Ligon, 54 Miss. 655.
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relied in extending the credit, and that this fund should,
after the claim accrued, be depleted and pass into the
hands of persons who did not pay value for it, is a palpa-
ble injustice to the creditor whose claim remains unpaid.
Exactly how to accomplish substantial justice in such
cases, and yet to give full scope and effect to the
proper presumptions and rules of law, is not easily deter-
mined. Shall such a conveyance be declared prima
Jfacie or absolutely void ?

Some of the confusion and uncertainty which has been
introduced into this subject in this country, may be
traced to the decision of Chancellor Kent, in the widely
known case of. Reade ». Livingston,! in which it was held
that a voluntary marriage settlement after marriage, was
of itself void as to existing creditors. This case has been
declared by an essayist * to be ‘“ the grandest monument
of legal acumen and wide and varied erudition which
New York has ever produced,” and while it is conceded
that the case was repudiated by the very State which gave
it birth,® it was asserted that “unless indications are
wholly delusive the learned Chancellor was not more
than a century in advance of his age.” The English
Court of Chancery, in Freeman z. Pope} substantially
acknowledge the doctrine of this case and give the fol-
lowing emphatic and extreme illustration: If at the
time of a voluntary settlement, the settler “ had £100,000,
and put £100 in the settlement, and a creditor for say
410, happened to be unpaid in consequence of the set-
tler losing his money in the interval, that would be quite
sufficient to set aside the voluntary settlement ;” and the

! 3 Johns. Ch. (N. Y.) 481; s. c. 8 Am. Dec. 520.

* Fraudulent Conveyances to Bona Féde Purchasers, &c., by John Rey-
nolds, Esq., cited supra.

* Seward v. Jackson, 8 Cow. (N. Y.) 406.

‘L. R. 9 Eq. at p. 211I.
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doctrine of the case is unreservedly followed in many
American cases.!

8§ 94. Suck conveyances only presumptively fraudu-
lent.—If however the majority rule is to be applied in de-
termining this conflict in the cases, then it must be con-
ceded that a voluntary alienation by a person who hap-
pens to be indebted at the time is only prima facie
fraudulent? In Smith ». Vodges? Swayne, J., said: “In
order to defeat a settlement made by a husband upon his
wife, it must be intended to defraud existing creditors, or
creditors whose rights are expected shortly to supervene,
or creditors whose rights may and do so supervene; the
settler purposing to- throw the hazards of business in
which he is about to engage upon others, instead of hon-
estly holding his means subject to the chance of those ad-
verse results to which all business enterprises are liable.”*
“The sentiment of these cases,” says Mt. Freeman,® « is
well expressed in Lerow ». Wilmarth,® by Chief Justice
Bigelow: ‘We do not wish to be understood as giving

! See Crawford 7. Kirksey, 55 Ala. 282; Spencer v. Godwin, 30 Ala. 355;
Hanson z. Buckner, 4 Dana (Ky.), 251; Emerson ». Bemis, 69 Ill. 540;
Annin 2. Annin, 24 N. J. Eq. 184; Richardson #. Rhodus, 14 Rich, Law
(S. C.), 96.

* See note to Jenkins v. Clement, 14 Am. Dec. 705; Pence ». Croan, 51
Ind. 336 ; Gwyer ». Figgins, 37 Iowa, 517; Wilson ». Kohlheim, 46 Miss,
346 ; Bank of U. S. ». Housman, 6 Paige (N, Y.), 526; Holden ». Burnham,
63 N.Y. 74; Eigleberger ». Kibler, 1 Hill’s Ch. (S. C.) 113;s. C. 26 Am. Dec.
192; Heiatt z. Barnes, § Dana (Ky.), 220; Koster . Hiller, 4 Bradw. (IlL)
24 ; Fellows 2. Smith, 40 Mich. 691 ; Grant 2. Ward, 64 Me. 239; French ».
Holmes, 67 Me. 190; Warner ». Dove, 33 Md. 579; Babcock z. Eckler, 24
N. Y. 623; Greenfield’s Estate, 14 Pa. St. 489; Clark . Depew, 25 Pa, St.
509 ; Pomeroy ». Bailey, 43 N. H. 118; Dewey ». Long, 25 Vt. 564; Lloyd
v. Fulton, 91 U. S. 485; Hoxie ». Price, 31 Wis, 82.

*92 U. S. 183.

¢ Citing Sexton . Wheaton, 8 Wheat. 229 ; Mullen . Wilson, 44 Pa. St.
413; Stileman ». Ashdown, 2 Atk. 481.

* See note to Jenkins v. Clement, 14 Am. Dec. 70s.

¢ 9 Allen (Mass.), 386.



144 EXISTING CREDITORS. [§ 95.

our sanction to the doctrine, that a voluntary conveyance
by a father for the benefit of his child is per se fraudulent
as to existing creditors, although shown not to have been
fraudulent in fact, and is liable to be set aside, because
the law conclusively presumes it to have been fraudu-
lent, and shuts out all evidence to repel such presumption.
The better doctrine seems to us to be that there is, as
applicable to voluntary conveyances made on a meri-
torious consideration, as of blood and affection, no abso-
lute presumption of fraud which entirely disregards the
intent and purpose of the conveyance, if the grantor
happened to be indebted at the time it was made, but
that such a conveyance under such circumstances affords
only prima facie or presumptive evidence of fraud, which
may be rebutted and controlled.’”?

8 95. Evidence of solvency.—The Supreme Court of
Maine regard it as established law, that mere indebted-
ness is not sufficient to render a voluntary conveyance
“void. Consequently it was said that a man, though in.
debted, may make a valid gift.” Mere insolvency will not,
of course, render a deed fraudulent, provided it was made
with the sole view of paying a debt due to the grantee.> As
a general rule, if the donor is solvent and has, after mak-
ing the gift, sufficient assets remaining to satisfy his cred-

! See Hinde v. Longworth, 11 Wheat. 199; Verplank v. Sterry, 12 Johns.
(N. Y.) 536, 559; Seward z. Jackson, 8 Cow. (N. Y.) 406 ; Dunlap v. Haw-
kins, 59 N. Y. 346; Walter . Lane, 1 MacAr. (D. C.) 284; Parish v.
Murphree, 13 How. 92 ; Moritz z. Hoffman, 35 Ill. 553; Koster v. Hiller,
4 Bradw. (IlL.) 24.

* French v. Holmes, 67 Me. 193. See McFadden . Mitchell, 54 Cal. 628 ;
Patterson ». McKinney, 97 Ill. 47; Hinde ». Longworth, 11 Wheat. 213;

Merrell 2. Johnson, g6 Ill. 230. ,
* Fuller . Brewster, 53 Md. 362. See Copis v Middleton, 2 Madd. 410;
Phettiplace v. Sayles, 4 Mason, 312 ; Hardey v. Green, 12 Beav. 182 ; Atwood

v. Impson, 20 N. ]J. Eq. 150.
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itors, the gift will be upheld! Subsequent insolvency
will not generally render it invalid.* In such cases the
creditors’ trust fund cannot be said to have been depleted
by the alienation. If their claims remain unsatisfied it is
due to some subsequently accruing cause. Judge Lowell,
in Pratt . Curtis,® derives the following propositions
from the cases: “(1.) A voluntary conveyance to a wife
or child is not fraudulent per se, but it is a question of
fact in each case whether a fraud was intended. (2.)
Such a deed, made by one who is considerably indebted,
is prima facie fraudulent, and the burden is on him to
explain it. (3.) This he may do by showing that his in-
tentions were innocent, and that he had abundant means,
besides the property conveyed, to pay all his debts.”*
The rule may be summed up to the effect that the gift,
conveyance, or settlement will be upheld “if it be reason-
able, not disproportionate to the husband’s means, taking
into view his debts and situation, and clear of any intent,
actual or constructive, to defraud creditors.”® Dunlap 2.
Hawkins ¢ embodies an important statement of the law
upon this subject. The principle is asserted that a cred-
itor cannot impeach a conveyance founded on natural
love and affection, free from the imputation of fraud,
and when the grantor had, independent of the property
granted, an ample fund to satisfy his creditors.” Allen, J.,

! Stewart v. Rogers, 25 Iowa, 395; Gridley . Watson, 53 Ill. 193; Win-
chester ». Charter, 97 Mass. 140.

? Dunn . Dunn, 82 Ind. 43. See Rose v, Colter, 76 Ind. 590; Evans v.
Hamilton, 56 Ind. 34; Sherman . Hogland, 54 Ind. 578; Pence v. Croan,
51 Ind. 336.

* 2 Lowell, go.

¢ See, also, note to Jenkins z. Clement, 14 Am. Dec. 707; Herring v.
Richards, 1 McCrary, 574.

* See Herring ». Richards, 1 McCrary, 574.

¢ 59 N. Y. 346.

' See Jackson ». Post, 15 Wend. (N. Y.) 588; Phillips . Wooster, 36 N.Y.
412; Bank of U. S. z. Housman, 6 Paige (N.Y.), 526; Fox w. Moyer, 54

10
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continuing, said: “ By .proving the pecuniary circum-
stances and condition of the grantor, or him who pays for
and procures a grant from others, his business and its
risks and contingencies, his liabilities and obligations, ab-
solute and contingent, and his resources and means of
meeting and solving his obligations, and showing that he
was neither insolvent nor contemplating insolvency, and
that an inability to meet his obligations was not and
could not reasonably be supposed to have been in the
mind of the party, is the only way by which the presump-
tion of fraud, arising from the fact that the conveyance is
without a valuable consideration, can be repelled and
overcome, except as the party making or procuring the
grant may, if alive, testify to the absence of all intent to
hinder, delay or defraud creditors.” And in Parish 2.
Murphree,! the court observed: “To hold that a settlement
of a small amount, by an individual in independent cir-
cumstances, and which, if known to the public, would not
affect his credit, is fraudulent, would be a perversion of
the statute.” In Carpenter 2. Roe} the New York Court
of Appeals held that, to invalidate a voluntary convey-
ance, belief by the debtor as to his insolvency was not
absolutely necessary ; it was sufficient if his solvency was
contingent upon the stability of the market in the busi-
ness in which he was engaged. In other words, a debtor
has not the right to make voluntary alienations so as to
leave himself in a condition in which he hazards the
rights of creditors on the contingency of a fluctuating
market. In Cole z. Tyler?® the court say: ‘It was at
one time the rule that a voluntary conveyance by one in-
debted at the time was fraudulent, as e matter of law,
towards his creditors. No evidence was allowed to rebut

N. Y. 125; Van Wyck ». Seward, 6 Paige (N. Y.), 62; Jackson v. Miner,

101 IIL. 554.
' 13 How. ¢8. 210 N. Y. 227. 365 N. Y. 78.
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the presumption of fraud.! This rule was subsequently
deemed to be too severe by the courts, and the less strin-
gent rule was adopted, that while a conveyance by a
person indebted was presumptively or prima facze fraudu-
lent, the presumption might be rebutted by proof to the
contrary.? This presumption, however, is not to be over-
thrown by mere evidence of good intent, or generous
impulses or feelings. It must be overcome by circum-
stances showing on their face that there could have been
no bad intent, such as that the gift was a reasonable pro-
vision, and that the debtor still retained sufficient means
to pay his debts. He can no more delay his creditors by
such voluntary conveyance than he can actually defraud
them.”®

! Reade ». Livingston, 3 Johns. Ch. (N. Y.) 481.

* Seward v. Jackson, 8 Cow. 406.

! Carpenter 2. Roe, 10 N. Y. 230; Babcock v. Eckler, 24 N. Y. 623; Dy-
gert v. Remerschnider, 32 N. Y. 648; Curtis 2. Fox, 47 N. Y. 300.
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§ 96. Fraud upon subsequent creditors.—The great
practical distinction then, between existing or antecedent
creditors and subs€quent creditors in most of the States,
is that a voluntary alienation is, as to the former, pre-
sumptively fraudulent, while as to the latter the burden
of proving an intention to commit a fraud rests upon the
creditor. Subsequent creditors must, generally speaking,
elicit facts showing contemplation of future indebtedness
by the insolvent. Voluntary deeds, it should be remem-
bered, are ordinarily invalid only at the suit of antecedent
creditors,' and the absence of evidence showing fraud in
the transaction will usually defeat the actions of subse-
quent creditors.? As we shall presently see, there is no
presumption to aid the latter class.?> A specific intent to
defraud subsequent creditors will, of course, avoid the
transfer as to them.* In the absence of proof of such an

! Hinde's Lessee w. Longworth, 11 Wheat. 211; Sexton . Wheaton, 8
Wheat. 229, 252; S.C. 1 Am. Lead. Cas. 17; Loeschigk . Addison, 4 Abb.
N. S. (N. Y.) 210; affi'"d 51 N Y. 660. See § 89, and Chap. V.

? Ford . Johnston, 7 Hun (N. Y.), 568; Dygert ». Remerschnider, 32 N.
Y. 649 ; Cole . Varner, 31 Ala. 244.

3 Herring v. Richards, 1 McCrary, 574.

¢ McPherson . Kingsbaker, 22 Kan. 646; United States ». Stiner, 8
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intent the transaction will stand' Chancellor Kent,
in his celebrated judgment pronounced in Reade 2. Liv-
ingston,® said : ‘“ The cases seem to agree, that the subse-
quent creditors are let in only in particular cases; as
where the settlement was made in contemplation of
future debts, or where it is requisite to interfere and set
aside the settlement, in favor of the prior creditor.”?®
Judge Story observed: *‘ Where the settlement is set
aside as an intentional fraud upon creditors there is
strong reason for holding it so as to subsequent creditors,
and to let them into the full benefit of the property.”*
In Savage ». Murphy it appeared that the judgment-
debtor, being engaged in an extensive business on credit,
in which he was considerably indebted, stripped himself
of the title to all his property by transfer to his wife and
children, for a merely nominal pecuniary consideration,
without any visible change of possession, and with the in-
tent to contract and continue a future indebtedness in
his business on the credit of his apparent ownership of
the property transferred, and to avoid payment of his
debts. After the transfer he continued in business, mak-
ing new purchases on credit, and using part of the avails
of each successive purchase to pay the indebtedness then
existing, during a period of about ten months, at the end of
which time he failed, owing debts thus contracted
amounting to $3,500. The court, upon these facts, held
that it was clear that the transfer thus made was fraud-

‘Blatchf. 544; Candee #. Lord, 2 N. Y. 275; Anon. 1 Wall, Jr. 113; Horn
v. Ross, 20 Ga. 223; Black 2. Nease, 37 Pa. St. 433 ; Johnston #. Zane, 11
Gratt. (Va.) 552.

! Teed 7. Valentine, 65 N. Y. 474, and cases cited.

? 3 Johns. Ch. (N.Y.) 497.

* See Walter . Lane, 1 MacAr. (D, C.) 275s.

% See, also, Ede ». Knowles, 2 Y. & C. N. R. 172-178, cited in Story's
Eq. Jur. § 361, n.; Dewey v. Moyer, 72 N. Y. 76.

*34 N. Y. 508.
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ulent and void as against subsequent creditors. The
design to obtain a credit after the conveyance by means
of the continued possession and apparent ownership of
the property, which the debtor thus placed beyond the
reach of those who might give him future credit, was
plainly fraudulent. The conclusion of fraud was not re-
pelled by the circumstance that the debts owing by him
at the time of the transfer were paid with the proceeds of
credit subsequently acquired by the means already stated.
The indebtedness then existing was merely transferred,
not paid, and the fraud was as palpable as it would have
been if the debts remaining unpaid were owing to the
same creditors to whom he was obligated at the time of
the transfers.!

§ 97. It may be here observed, that a fraudulent and de-
ceitful conveyance of property, made without valuable con-
sideration, and with intent to injure the rights, or avoid
the debts, of any other person, is invalid as to subsequent
creditors as.well as to those who were creditors at the time
of the conveyance.? In Parkman z. Welch? Dewey, J., in
speaking of the rights of subsequent creditors, said : “ This
raises the question whether the effect of the statute of
13 Eliz. c. 5, is to avoid conveyances made upon secret
trust and with fraudulent intent, as well in favor of sub-
sequent as previous creditors. On this subject we ap-
prehend the law is well settled, * * that a conveyance
fraudulent at the time of making it, might be avoided in
favor of subsequent creditors.”* In Toney v. McGe-

! See s. P. Carr 7. Breese, 18 Hun (N. Y.), 134; 1 Am. Insolv. Rep. 25§.

* McLane ». Johunson, 43 Vt. 48. See Clark #. French, 23 Me. 221.

* 19 Pick. (Mass.) 237. ’

¢ See Carpenter . McClure, 39 Vt. 9. In Day 7. Cooley, 118 Mass. 527,
the court observed : *‘ It is well settled that if a debtor makes a conveyance
with the purpose of defrauding either existing or future creditors, it may be
impeached by either class of creditors, or by an assignee in insolvency or
bankruptcy who represents both. Parkman ». Welch, 19 Pick. (Mass.) 231;
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hee,! the rule is recognized that a voluntary conveyance
may be impeached by a subsequent creditor, on the ground

Thacher z. Phinney, 7 Allen (Mass.), 146; Winchester . Charter, 12 Allen
(Mass.), 606; Wadsworth . Williams, 100 Mass. 126. As it was proved in
this case that the grantor had an actual fraudulent design which was partici-
pated in by the grantee, it is immaterial whether the demandants are to be
regarded as subsequent or existing creditors as to the conveyance.”

! 38 Ark. 427; 1 Story’s Eq. Jurisp. § 361; Claflin ». Mess, 30 N. J. Eq.
211; Pope ». Wilson, 7 Ala. 69o; Smith ». Greer, 3 Humph. (Tenn.) 118;
Reade ». Livingston, 3 Johns. Ch. (N. Y.) 481.

Rights of subsequent creditors.—Laughton v. Harden.—The rights of
subsequent creditors and the general policy of the courts in dealing with
fraudulent transfers is learnedly discussed in Laughton #. Harden, 68 Me. 208,
The doctrine is there asserted that a voluntary conveyance from father to
son, made with the intent to defraud creditors, may be avoided as to such
creditors without allegations or proof that the grantee participated in the
fraudulent intent. The court said, “The exact question presented is this:
Is a voluntary conveyance from father to son, made by the grantor with an
intent to defraud subsequent creditors, void as to such creditors, when there
is no proof that the grantee participated in that intent when he received or
accepted the deed? The statute of Elizabeth, c. 5, answers the question in
the affirmative. It pronounces every conveyance, made to hinder, delay
or defraud creditors, utterly void as against such creditors, unless the estate
shall be, ‘upon good consideration, and dona fide, lawfully conveyed to such
person,’ not having at the time ‘any manner of notice’ of such fraud. Can it
be said that this estate was dona fide, ¢ lawfully ’ conveyed, or that a grantee
who pays no consideration for land fraudulently conveyed to him has ‘no
manner of notice ’ of the fraud ? But this is not all of the statute. Itthreatens
a penalty against a party to such a conveyance who, being privy and knowing
thereto, ‘shall wittingly and willingly put in use, avow, maintain, justify and
defend the same,’ as true and dona fide and upon good consideration. When
a grantee in such a deed becomes informed of the grantor’s intent, does he not
assist in executing that intent by an endeavor to uphold and maintain the
deed? Is he not, in the eye of the law, presumed to be a participator in the
fraud? Should not an honest grantee repudiate the deed ? The grantee, by
the fraudulent act of his grantor, becomes the trustee or depositary of prop-
erty which belongs to the grantor’s creditors. By attempting to withhold it
from the creditors, does not the grantee himself commit a fraud ? If innocent
in the beginning, does he not become guilty in the end? The governing and
acting intent was the grantor’s. Does not the grantee endeavor to avail him-
self of it and adopt it when he holds on to the deed ¥ No other conclusion
can be reached. Of course it will not at this day be questioned that any con-
veyance may be avoided by subsequent as well as by prior creditors, if fraud
was by such conveyance meditated against subsequent creditors. Wyman .
Brown, 50 Me. 139; Bailey ». Bailey, 61 Me. 361. Any other view of this
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that it was made in fraud of existing creditors ; but to be
successful, the subsequent creditor must show either that
actual fraud was intended, or that there were debts still
outstanding, which the grantor owed at the time it was
made.

8§ 98. Proof of intent.—The subject of the intent of
the parties to an alleged fraudulent transfer will be con-
sidered presently. Speaking of the sufficiency of the evi-
dence of the intent to defraud subsequent creditors, John-
son, J., said:! *“ Upon the question of fraudulent intent,
‘or whether the conveyance is fraudulent in fact, as to sub-
sequent creditors, it is proper to consider the circum-
stances of its being voluntary, and the party indebted at
the time; and if additional circumstances connected with
those two be sufficient to show fraud in fact, it is void as
to subsequent creditors. It is not necessary that there
should be direct proof to show the fraud; it is to be
legally inferred from the facts and circumstances of the
case, where those facts and circumstances are of such a
character as to lead a reasonable man to the conclusion
that the conveyance was made with intent to hinder,
delay or defraud existing or future creditors.”* Folger, J.,
delivering the opinion of the New York Court of Ap-

question than the one taken by us would permit and encourage most iniqui-
tous frauds upon the part of badly disposed debtors. A man might convey all
his property to his wife or minor children upon the eve of an expected bank-
ruptcy, and, on account of his undoubted credit and apparent possession of
means and property, be enabled to create a very great amount of subsequent
indebtedness. How could a creditor show that the wife, and a fortiors, that
the young minor children knew of the grantor’s fraud, unless the knowledge
can be imputed to them under such circumstances as a necessary implication
of law? It would be unnatural for a debtor’s wife and children to believe him
to be a dishonest man, and uncommon for them to know much of his business
affairs.”

' Rose ». Browr, 11 W. Va. 134.

* See Carpenter v. Roe, 10 N. Y. 227; Larkin . McMullin, 49 Pa. St. 29.
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peals in Shand z. Hanley,! observes upon this subject that
« there is no difference in result, as there is no difference
in the intention to produce the result, between a trans-
fer of property to defraud a creditor existing at the time,
and a creditor thereafter to be made.”* A conveyance
intended to defraud creditors is voidable not only asto ex-
isting but as to future creditors.! Marriage, as we shall else-
where see, is a valuable consideration which is much re-
spected in the law, and an antenuptial settlement, though
made by the settler with the design of defrauding his
creditors, will not be annulled in the absence of the
clearest proof of participation in the fraud on the part
of the wife.*

8§ 99. Conveyance by embarrassed debtor.—In Wallace
v. Penfield ® it appeared that the debtor, who was some-
what indebted at the time, made a voluntary settlement
upon his wife, by causing the title to the lands in question
to be taken in her name, with the intention of immedi-
ately building upon and improving the land and using it
as a permanent residence for himself and family. It was
shown by a preponderance of evidence that, when the set-
tlement was effected, and during the period the land was
being built upon and improved, the debtor had property
which creditors could have reached, exceeding in value
his indebtedness by several thousand dollars, and was en-
gaged in an active business with fair prospects. All the
creditors whose claims existed at the date of the settle-
ment, or during the period when the debtor was making

'71 N. Y. 319, 322.

* See Mullen . Wilson, 44 Pa. St. 416.

* Partridge v. Stokes, 66 Barb. (N. Y.) 586. See Case v. Phelps, 39 N. Y.
164; Carr v. Breese, 81 N. Y. §84; Thomson . Dougherty, 12 S. & R. (Pa.)
448; Lockhard ». Beckley, 10 W. Va, 87.

* Prewit ». Wilson, 103 U. S. 22.

* 106 U. S. 260; s. C. 1 Sup. Ct. Reporter,.216.
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expenditures for improvements, had been fully paid and
discharged. The plaintiff’s claim accrued subsequently.
The Supreme Court of the United States very properly
decided that these facts were entirely consistent with an
honest purpose to deal fairly with any creditors the debtor
then had, or might thereafter have in the ordinary course
of his business, and that neither the conveyance to the
wife, nor the withdrawal of the husband’s means from
his business for the purpose of improving the land
settled upon the wife, had the effect to hinder or
defraud his then existing or subsequent creditors. In
Pepper . Carter,! the Supreme Court of Missouri said:
“ Some would make an indebtedness per se evidence of
fraud against existing creditors; others would leave every
conveyance of the kind to be judged by its own circum-
stances, and from them infer the existence or non-
existence of fraud in each particular transaction. With-
out determining the question as to existing creditors, we
may safely affirm that all the cases will warrant the
opinion that a voluntary conveyance as to subsequent
creditors, although the party be embarrassed at the time
of its execution, is not fraudulent per se as to them ; but
the fact, whether it is fraudulent or not, is to be deter-
mined from all the circumstances. I do not say that the
fact of indebtedness is not to weigh in the consideration
of the question of fraud in such cases, but that it is not
conclusive.” The language of this case is quoted approv-
ingly by the same court in the later case of Payne .
Stanton,? where it is said : “The doctrine is well settled
that a voluntary conveyance by a person in debt, is not, as
to subsequent creditors, fraudulent per se. To make it
fraudulent as to subsequent creditors, there must be proof
of actual or intentional fraud. Asto creditors existing at

' 11 Mo. 543. * 59 Mo. 159.
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the time, if the effect and operation of the conveyance are
to hinder or defraud them, it may, as to them, be justly
regarded as invalid, but no such reason can be urged in
behalf of those who become creditors afterwards.” These
cases in Missouri are quoted from at length, and declared
to be controlling, by the United States Supreme Court in
Wallace ». Penfield, #67 supra. In the latter case, how-
ever, the facts- proved and found by the court expressly
repel the idea that the debtor was embarrassed or in-
solvent when the settlement was made ; and the decision
can scarcely be regarded as fully approving Payne v.
Stanton and similar cases to the effect that an embar-
rassed debtor may make a voluntary conveyance which
will be upheld against subsequent creditors. These Mis-
souri cases are at least dangerously near the border line.
The court, in Payne z. Stanton, draws the distinction be-
tween existing and subsequent creditors, and says that the
conveyance might hinder, delay, and defraud the former,
‘but no such reason can be urged in behalf of those who
become creditors afterwards.” This, we respectfully urge,
is attaching undue importance to the exact date or period
of time when the creditor’s claim accrued. The embar-
rassed debtor, under this rule, might voluntarily alienate
the mass of his property, then secure loans or incur obli-
gations to creditors, whose claims would thus be subse-
quent to the voluntary conveyance, and with the money
thus acquired liquidate the obligations existing when the
conveyance was effected. The embarrassment of the
debtor when the transfer was made calls into being the
claims of, and obligations to, the new creditors; the deficit
then existed, and the liability has been merely transferred
to new parties, while the debtor’s embarrassed estate has
been further crippled or rendered hopelessly insolvent by
the voluntary alienation. It seems to follow that the
safer and more prudent rule would be to hold that no
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voluntary conveyance by an embarrassed debtor should be
upheld against creditors, whether their claims accrued
prior or subsequent to the transfer.

§ 100. Placing property beyond the risk of new ven-
tures or speculations.—This brings us to the most im-
portant branch of the subject, viz., the eftect of convey-
ances, gifts, and settlements made to avoid the risks of
losses likely to result from new business schemes. To
illustrate, a baker who had been carrying on business for
some years being about to purchase a grocery business,
which he intended to carry on together with his own
trade, made a voluntary settlement of nearly the whole of
his property upon his wife and children. He then pur-
chased the grocery business, and, having lost money, sold
it, but continued in business as a baker. Three years after
the settlement he filed a liquidation petition. The court
held that independently of the question whether he was
solvent at the date of the settlement, it was voidable as
against the trustee in liquidation, under the stat. 13 Eliz.
c. 5, on the ground that it was evidently executed with
the view of putting the settler’s property out of the reach
of his creditors in case he should fail in the speculation on
which he was about to enter, in carrying on a new busi-
ness of which he knew nothing.! Ifa settlement is made
“on the eve of a new business, and with a view of pro-
viding against its contingencies, it is as unavailing against
new creditors as against old ones.”* This same general

V Ex parte Russell. /n re Butterworth, 19 Ch. D. 588; s.c, 51 L. J. Ch.
521; 46 L. T. N. S. 113; 30 W. R. 584; following Mackay ». Douglas, 14
L. R. Eq. 106. Compare Winchester ». Charter, 102 Mass. 272.

t Black v. Nease, 37 Pa. St. 438. The law should not be so framed or
construed as to tempt men to desert their legitimate business, and engage in
specious and hazardous speculations, concerning the dangers of which they
are ignorant, by allowing them to “ make a feather bed on which they may
fall lightly,” under the plea of affection for their wives and children. Thomson
2. Dougherty, 12 S. and R. (Pa.) 451.
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principle was involved in Case 2. Phelps! in the New
York Court of Appeals. Woodruff, J., a judge of much
learning and great vigor of mind, said, “ May a person
about to engage in business which he believes may in-
volve losses, with a view to entering upon such business,
convey his property to his wife, voluntarily, without con-
sideration, to secure it for the benefit of himself and
family, in the event that such losses should occur? I can-
not regard this question, as in substance, other than the in-
quiry, May a man, for the purpose of preventing his
future creditors from collecting their demands out of his
property then owned, and for tkie purpose of casting
upon them the hazards of his success in the business in
which he is about to engage, convey his property with-
. out consideration to his wife, in order ta secure the bene-
fit of it to himself and family, however disastrous such
business may prove, and continue in the possession, not
even putting the deeds upon record, until after such sub-
sequent indebtedness arises?”® The question of the
validity of a gift or settlement, as to subsequent creditors,
as we have said, turns upon the question as to whether it
was made in contemplation of future debts? or to secure
the debtor ‘“a retreat in the event of a probable pecu-
niary disaster in a hazardous business in which he pro-
- posed to embark.”* To bring the transfer within this
rule, “it must be executed with the intention and design
to defraud those who should thereafter become his
creditors,” ® the debtor proposing to throw the hazards of
the business in which he is about to engage upon others,

' 39 N. Y. 169.

* See City Nat. Bank . Hamilton, 34 N. J. Eq. 160.

* Walter ». Lane, 1 MacAr. (D. C.) 282.

¢ Fisher v. Lewis, 69 Mo. 631.

* Matthai z. Heather, 57 Md. 484. See Williams #. Banks, 11 Md. 198;
Moore 2. Blondheim, 19 Md. 172.
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instead of honestly holding his means subject to the
chance of the adverse results incident to all business
enterprises.! ‘

These cases must, however, be considered within
proper restrictions. Thus, where a man who was solvent
paid for property which he procured to be conveyed to
his wife, and there was no evidence tending to show that
by so doing he intended to defraud any subsequent cred-
itors, it has been held that the conveyance is perfectly
valid in her favor as against his subsequent creditors, and
that a husband had a right to make a settlement of prop-
erty upon his wife, provided it was free from fraud.?
Subsequent indebtedness cannot be invoked to make
that fraudulent which was honest and free from impeach-
ment at the time.? In Graham z. Railroad Co.,* a lead-
ing and important case, it is said to be a well settled rule
of law, that if an individual, being solvent at the time
without any actual intent to defraud creditors, disposes
of property for aun inadequate consideration, or even
makes a voluntary conveyance of it, subsequent creditors
cannot question the transaction. The argument advanced
is that such creditors are not injured ; they gave credit to
the debtor in the status which he had after the voluntary

' Smith ». Vodges, 92 U. S. 183; Sexton v. Wheaton, 8 Wheat. 229; Mul-
len 7. Wilson, 44 Pa. St. 418; Stileman v. Ashdown, 2 Atk. 481. Compare
United States z. Griswold, 7 Sawyer, 335; McPherson ». Kingsbaker, 22
Kan. 646; Sheppard z. Thomas, 24 Kan. 780; Kirksey ». Snedecor, 6o Ala.
192; Marshall ». Croom, 60 Ala. 121.

* Curtis . Fox, 47 N. Y. 3o1; Phillips 2. Wooster, 36 N. Y. 412.

3 See Babcock 7. Eckler, 24 N. Y. 630; Reade ». Livingston, 3 Johns. Ch.
(N. Y.) 500; Seward %. Jackson, 8 Cowen (N. Y.), 406; Hinde’s Lessee #.
Longworth, 11 Wheat. 199.

4102 U. S. 148. See Wallace 7. Penfield, 106 U. S. 260; Mattingly v.
Nye, 8 Wallace, 370; Sexton z. Wheaton, 8 Wheaton, 239, per Marshall,
Chief Justice; s. C., 1 American Leading Cases, 17, where the law upon this
subject is learnedly discussed in a note.
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conveyance was made. This rule was applied to an
alienation by a corporation.

§ 101. Conveyances avoided.—The Chancellor said,
in Beeckman ». Montgomery,! “ Aside from the fact that
the deed was made by the father in contemplation of
future indebtedness, there are strong circumstances indi-
cating the existence of actual fraud. The deed was made
on the eve of the grantor engaging in mercantile busi-
ness, which would require for its successful pursuit both
capital and credit. He disposed, at the time of the con-
veyance, of the entire control of his real estate, which
constituted the bulk of his property, leaving himself an
inadequate capital for conducting his business or raising
loans. The credit which he obtained was due to his
former standing as a man of responsibility. The con-
veyances to his children were not advancements adapted
to the means and situation in life of the grantor—they
absorbed his whole property. The deed to the de-
fendant was made while he was an infant but sixteen
years of age, not needing an advancement, and not of
discretion to take charge and management of the prop-
erty. It was kept secret for more than a year, and was
not left at the office to be recorded till the day after a
suit at law was commenced by the complainants for
the recovery of their debt.”* If a person about to
contract debts makes a voluntary conveyance, with the
intent to deprive future creditors of the means of enforc-

‘14 N. J. Eq. 112.

* See City Nat. Bank ». Hamilton, 34 N. J. Eq. 158; Carpenter ». Car-
penter, 25 N. J. Eq. 194; Dick ». Hamilton, Deady, 322; Burdick . Gill, 7
Fed. Rep. 668; Carter . Grimshaw, 49 N. H. 100; Snyder #. Christ, 39 Pa.
St. 499; Mullen v. Wilson, 44 Pa. St. 413; Barling v. Bishopp, 29 Beav. 417;
Clark . Killian, 103 U. S. 766, affirming Killian . Clark, 3 MacAr. (D. C.)
379; Hitchcock ». Kiely, 41 Conn. 611; Williams ». Davis, 69 Pa. St. 21;
Pawley v. Vogel, 42 Mo. 303; Herschfeldt, v. George, 6 Mich. 456 ; Hilliard
v. Cagle, 46 Miss. 309; Huggins ». Perrine, 30 Ala. 396.
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ing collection of their debts, and this purpose is accom-
plished, it is very clear that such creditors are injured and
defrauded! A creditor has a right, when extending
credit, to rely upon the honesty and good faith of the
debtor, and may assume without inquiry, that the debtor
has made no fraudulent conveyances of property.*

§ 102. Conveyances not considered fraudulent.—But
the courts will not willingly overturn a settlement or volun-
tary alienation, at the suit of a subsequent creditor, upon
slight, unsubstantial or intangible proof. Carr z. Breese®is
an illustration. In that case the New York Court of Ap-
peals, overruling the court below, decided that where a hus-
band, worth $22,000, ewing debts amounting to $2,800,
which were subsequently paid, and engaged in a prosperous
business, purchased property costing about $16,000, and
took it in the name of his wife, and paid about $10,000
of the consideration by mortgage on his real estate, and
the balance by mortgage upon the premises purchased,
the settlement was not unsuitable or disproportionate to
his means. Miller, J.,, speaking for the court, said:
“ There was no insolvency in fact or in contemplation,
no new enterprise started which involved unusual or ex-
traordinary hazard, but the continuance of the business
of the grantor for the period of three years, and no dis-
honest failure, or attempt in any form to defraud. An
existing indebtedness alone does not render a voluntary
conveyance absolutely fraudulent and void as against
creditors, unless there is an intent to defraud! This is
especially the case when it is shown that the residue of

! Burdick ». Gill, 7 Fed. Rep. 670.

* Ibid.

381 N. Y. 584; overruling 18 Hun (N. Y.), 134. See s. P. The Pheenix
Bank ». Stafford, 89 N. Y. 405.

« Citing Van Wyck 2. Seward, 6 Paige (N. Y.), 62.
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the property was amply sufficient to pay all debts.”* It
may be observed, that although in Babcock z. Eckler?
the disproportion was far greater than in Carr ». Breese,*
the conveyance was upheld; but in this case evidence
was introduced tending to show that the conveyance was
not entirely voluntary.* Again, in Carpenter z. Roe,®
the court, citing Hinde’s Lessee . Longworth,® say,
“If it can be shown.that the grantor was in prosperous
circumstances, and unembarrassed, and that the gift was
a reasonable provision, according to his state and condi-
tion in life, and leaving enough for the payment of the
debts of the grantor,” the presumptive evidence of fraud
would be met and repelled.’

§ 103. Subrogation of subsequent creditors.—A de-
vice to which fraudulent insolvents often resort, is to
make a voluntary conveyance and follow this up by
paying all the antecedent or existing creditors, practi-
cally with the moneys derived from the credit extended
by subsequent creditors. Savage ». Murphy,® already
quoted, was such a case.’ Itisa most unsubstantial mode
of paying a debt, to contract another of equal amount.
It is the merest fallacy to call such an act getting out of
debt,” and the case should be treated as if the prior in-
debtedness had continued throughout.

1 Citing Jackson v. Post, 15 Wend. (N. Y.) 588; Phillips ». Wooster, 36
N. Y. 412; Dunlap ». Hawkins, 59 N. Y. 342.

224 N. Y. 623. 381 N. Y. 584.
¢ See Childs ». Connor, 38 N. Y. Superior Ct. 471.
*1oN. Y. 227. ¢ 11 Wheat, 213.

7 See Crawford ». Logan, 97 Ill. 396; Clark . Killian, 103 U. S. 766;
Wallace . Penfield, 106 U. S. 260; Pepper w. Carter, 11 Mo. 540; Payne #.
Stanton, 59 Mo. 158; Genesee River Nat. Bank ». Mead, 92 N. Y. 637.

#34 N. Y. 508.

? See § 96. See also Churchill z. Wells, 7 Cold. (Tenn.) 364; Moritz 2.
Hoffman, 35 Il 553.

10 Paulk 2. Cooke, 39 Conn. 566.

" Edwards 7. Entwisle, 2 Mackey (D. C.), 43.

11
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§ 104. Subsequent creditors sharing with antecedent
creditors—In a case which arose in Massachusetts,in which
an administrator sought to annul a fraudulent alienation
made by his intestate, Dewey, J., said: “Though the
ground of avoiding this conveyance is that the land was
liable to be taken to satisfy existing creditors only, yet
when the conveyance is avoided, the proceeds of the sale
will be assets generally, and other creditors will receive
the benefit thereof incidentally.”! In Kehr z. Smith,?
Davis, J., observed : “ It is wel! settled, where a deed is set
aside as void as to existing creditors, that all the creditors,
prior and subsequent, share in the fund pro rata.”®* Mr.
Peachey observes:* ‘It has, however, never been dis-
puted but that a subsequent creditor would participate
in the benefit of a decree instituted by a prior creditor,
and would have the same equity for having the property
applied. Again no distinction has been drawn in such
cases between the different classes of creditors, that is,
between those whose debts existed at the time the deed
was executed, and those who became creditors subse-
quently, or that any priority can be given to those who
were creditors at the date of the instrument over the
subsequent creditors; all would, in fact, participate gro
rata.”® There has been, however, some hesitancy on the

! Norton 2. Norton, 5 Cush. (Mass.) 530.

t 20 Wall, 36.

3 Citing Magawley’s Trust, § De G. and Sm. 1; Richardson . Smallwood,
Jacob, 552-558; Savage . Murphy, 34 N. Y. 508 ; Iley ». Niswanger, Harp.
Eq. (S. C.) 295; Robinson 2. Stewart, 10 N. Y. 189; Thomson 2. Dougher-
ty, 12 S. and R. (Pa.) 448; Henderson 2. Hoke, 3 Devereux’s (N. C.) Law,
12-14; Kissam ». Edmundson, 1 Ired. Eq. (N. C.) 180; Sexton z. Wheaton,
1 Am. Lead. Cas. 45; Norton ». Norton, § Cush. (Mass.) 5§29; O'Daniel 2.
Crawford, 4 Dev. (N. C.) Law, 197-204; Reade . Livingston, 3 Johns. Ch.
(N.Y.) 481-499; Townshend z. Windham, 2 Ves. Sen. 10; Jenkyn %.
Vaughan, 3 Drewry, 419-424.

4 Peachey on Marriage Settlements, p 197.

s Cited with approval in Ammon’s Appeal, 63 Pa. St. 289. See Churchill
v. Wells, 7 Cold. (Tenn.) 364; Trimble . Turner, 21 Miss. 348; Kipp 7.
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part of the courts in holding that a deed which existing
creditors could avoid, was, after avoidance by them, to be
considered void as to all creditors; for that is practically
‘the effect of letting in subsequent creditors, especially
to share pro rata. Though the deed cannot be set aside
at the instance of subsequent creditors, yet the authori-
ties seem to give them the same benefit when the ante-
cedent creditors succeed in annulling it. It would sgem
to result that while there is a discrimination in the right
to attack the conveyance, there is none as to sharing in
the successful result. The rule that a creditor, by filing a
creditor’s bill, in certain cases acquires an equitable lien
and preference, must not be overlooked.'

§ 105. Mixed claims accruing prior and .mblreyuent to
alzenation—The right of a grantee or vendee, from whom
a creditor seeks to wrest property held in trust for a debt-
or, to require the creditor to show in a proper case that his
debt accrued before the conveyance which is questioned,
is clearly established. Asa voluntary or fraudulent con-
veyance is ordinarily good between the parties, and can
be upheld except as against certain classes of persons, it
follows that the vendee can force the plaintiff to show
that he comes within some privileged class entitled to
impeach the transaction. :

Where it is important or vital to the creditor's suc-
cess to show that he was an existing creditor as to the
conveyance, and it appears that some of the items of his
claims accrued prior and others subsequent to the con-
veyance, and all these items are embodied in one judg-
ment, it has been held in several cases that he is to be

Hanna, 2 Bland’s Ch. (Md.) 26; Beach ». White, Walker’s Ch. (Mich.)
495; Thomson #. Dougherty, 12 S. & R. (Pa.) 448; Kidney ». Coussmaker,
12 Ves. J®. 136, note. Compare Converse ». Hartley, 31 Conn. 379.

! See Pullis 7. Robinson, § Mo. App. 548. See § 61; also chapter on Pref-
erences.
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treated as a subsequent creditor not entitled to attack
the conveyance.! In Baker 2. Gilman?® the creditor was
an attorney and his claim was for services. Johnson, ]J.,
said : ““ The plaintiff was clearly a subsequent creditor of
Gilman. His employment, by virtue of his retainer, was
a continuous one until the determination of the actions.
It was a single demand for services, a small portion of
which were rendered before the conveyance, and the far
larger portion long afterwards. This being embraced in
one judgment, nearly two years after the conveyance,
renders the plaintiff clearly a subsequent creditor.” In
Reed 2. Woodman? it appeared from the evidence
that the greater part of the debt which was the
foundation of the judgment rendered in favor of the
demandant, accrued subsequent to the date of the chal-
lenged conveyance. The court said : “ The levy was en-
tire, and cannot be so apportioned or divided as to consti-
tute a satisfaction for that part of his debt which was due
prior to that deed. The demandant, having taken judg-
ment for his whole demand, is to be regarded as a creditor
subsequent to the conveyance of the land in question
by his debtor. He cannot therefore impeach that con-
veyance but by showing actual fraud.”*

§ 106. Status of creditors whose claims accrued after
notice of alienation.—As a general rule a subsequent
creditor who acquired his claim with knowledge or no-
tice of the conveyance sought to be annulled, cannot
attack it as fraudulent® In Baker 2. Gilman, Johnson,

! See Miller . Miller, 23 Me. 22; S. C. 39 Am. Dec. 598, and notes; Reed
v. Woodman, 4 Me. 400; Usher ». Hazeltine, 5 Me. 471; Quimby ». Dill, 40
Me. 528: Moritz ». Hoffman, 35 Ill. 558. Contra, Ecker v. Lafferty, 20 Pittsb.
L.]J. (Pa.) 135.

2 52 Barb. (N. Y.) 38.

3 4 Me. 400.

¢ See Humes . Scruggs, 94 U. S. 22.

s Lehmberg v. Biberstein, 51 Texas, 457; Monroe v. Smith, 79 Pa. St.
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J., said : “ I do not think a creditor, who has trusted his
debtor after being fully informed by the latter that he
has put his property out of his hands, by a conveyance,
valid as between him and his grantee, though voidable
as to existing creditors, should ever be allowed to come
into court, and claim that such conveyance was fraudu-
lent and void, as to him, on account of such indebtedness.
As to such creditor, a conveyance of that kind would
‘not be fraudulent, in any sense, and could not, on that
ground, be avoided.”?

459; Herring v. Richards, 3 Fed. Rep. 443. See Knight . Forward, 63
Barb. (N. Y.) 311; Lewis ». Castleman, 27 Texas, 407.

! 52 Barb. (N. Y.) 39. See Sledge ». Obenchain, 58 Miss. 670; Kane 2.
Roberts, 40 Md. 594; Williams z. Banks, 11 Md. 198; Sheppard ». Thomas,
24 Kans. 780. Compare Kirksey ». Snedecor, 6o Ala. 192.



CHAPTER VIIL

WHO MAY BE COMPLAINANTS.

§ 107. Parties complainant. § 118, Foreign receivers.
108. Joinder of complainants, 119. Creditors of corporations.
109. Suing on behalf of others. 120. Sheriff.
110. “ And others.” 121. Heirs.
111, Surety. 122. Husband and wife.
112, ;e 123. Tort creditor.
113, }Executors and administrators. 1 21 Overseer of the poor.
114. Assignee in bankruptcy. ’ 125, Creditors having liens.
115. General assignee. . 126, Purchaser removing incumbrances.
116, Receivers. 127. Creditors opposing will.

117. Receivers of corporations.

§ 107. Parties complainant—The rights of the two
great classes—existing and subsequent—into which
creditors are necessarily divided, having been considered,
the discussion would not be complete without notic-
mg in detail the cases in which complamants in
various capacities are allowed to prosecute the class of
litigations under consideration. The principle must be
kept constantly in view, that fraudulent conveyances can
be assailed only by those who have been injured,' and are
voidable only in favor of parties occupying the positions
of creditors or subsequent purchasers! The creditor who
first institutes a suit in chancery to avoid a fraudulent
conveyance is entitled to relief, without regard to other
creditors standing in the same right, who have not made
themselves joint parties with him,® or taken any proceed-
ings. The creditors spoken of as entitled to discover

1 Sides . McCullough, 7 Martin (La.), 654; S. ¢. 12 Am. Dec. §19.

* Burgett v. Burgett, 1 Ohio, 469; S. C. 13. Am. Dec. 634 ; Thompson v.
Moore, 36 Me. 47; Jewell v. Porter, 31 N. H. 34; Byrod’s Appeal, 31 Pa-
St. 241.

3 McCalmont ». Lawrence, 1 Blatch. 235.
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equitable assets, or annul covinous transfers, are the cred-
itors of the grantor or donor making the fraudulent con-
veyance.! That a “fraud upon the public” was the design
of the transfer is not a sufficient ground for avoiding it.*
Again, the fraudulent intent, as we shall show, must
be connected with the transaction assailed, and not relate
merely to some entirely independent act®

It is well observed by Chancellor Kent, in Brown .
Ricketts,! that the question of parties is frequently per-
plexing and difficult to reduce to rule. The remark,
as will be manifest, is peculiarly appropriate to the differ-
ent actions affecting fraudulent alienations. We may
further note that suits by creditors form no exception
to the rule which requires that all the parties in interest
who are 7z esse shall be brought into the case.®

§ 108. Foinder of complainants.—Let us first notice
the authorities relating to the joinder of complainants in
the various forms of actions instituted by creditors. Par-
ties who are creditors by several judgments may, as a gen-
eral rule, join as complainants in an action to reach property
fraudulently alienated by a debtor.®* In Robbins z. Sand

1See Chapter III. A creditor’s bill has been supported founded upon the
judgment claim of a cestus que trust, against the personal representative of the
trustee, to reach the proceeds of land sold by the trustee, which were held un-
der a trust for the benefit of creditors. Diefendorf ». Spraker, 10 N. Y. 246.

8 Griffin 2. Doe ez dem. Stoddard, 12 Ala, 783.

3 Wilson v. Forsyth, 24 Barb. (N. Y.) 128.

¢ 3 Johns. Ch. (N. Y.) §s55.

s Bowen 2. Gent, 54 Md. §55.

¢ Buckingham ». Walker, 51 Miss. 494 ; Butler ». Spann, 27 Miss. 234:
Sage v. Mosher, 28 Barb. (N. Y.) 287; Snodgrass . Andrews, 30 Miss.
472; North 7. Bradway, 9 Minn. 183; Dewey ». Moyer, 72 N. Y. 74; Simar
2. Canaday, 53 N. Y. 305; Bauknight 2. Sloan, 17 Fla. 286; Ballentine v.
Beall, 4 Ill. 203; Higby v. Ayres, 14 Kansas, 331; Chapman v. Banker &
Tradesman Pub. Co. 128 Mass. 478; Gates . Boomer, 17 Wis. 455; Wall 2.
Fairley, 73 N.C. 464; Reed v. Stryker, 4 Abb. Ct. App. (N.Y.) Dac. 26; Mur-
ray . Hay, 1 Barb. Ch. (N.Y.) 59. But compare Yeaton 7. Lenox, 8 Peters,
123; Seaver v. Bigelows, 5 Wall. 208. Judgment-creditors cannot thus unite
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Creek Turnpike Co.,! the court quoted the following lan-
guage approvingly : “Several persons having a common
interest arising out of the same transaction or subject of
litigation, though their interests be separate, may join in
one suit for equitable relief, provided their interests be
not adverse or conflicting. * * * And several
judgment~creditors, holding different judgments, may
unite in filing a creditors’ bill to reach the equitable
interests and choses in action of the debtor, or to obtain
the aid of the court to enforce their liens at law.” And
in Powell ». Spaulding® the doctrine is laid down to the
effect that ‘“ where there is unity in interest, as to the ob-
ject to be obtained by the bill, the parties seeking redress
in chancery may join in the same complaint and maintain
their action together.”® In Brinkerhoff z. Brown,* Chan-
cellor Kent ruled that different creditors might unite in
one bill, the object of which was to set aside a fraudulent
conveyance of their common debtor. It was so held,
also, in McDermutt ». Strong,® Edmeston ». Lyde,! Conro

in an action at law. Sage 7. Mosher, 28 Barb. (N. Y.) 288. Compare Car-
roll 2. Aldrich, 17 Vt. 569. The court decided, in Elmore 2. Spear, 27 Ga.
196, that where a creditor proposed to reach legal as distinguished from equi-
table assets, the suit technically was not a creditors’ bill. Hence a single cred-
itor was held to be entitled to institute a suit to reach legal assets, and if he
thereby gained a priority over other creditors it was said he could retain this
advantage, and was not forced to divide with the others, but was entitled to
the control of his own case, and could not be required to make other creditors
parties to his bill. See §§ 54, 55.

1 34 Ind. 461.

t 3 Greene (Iowa), 443. 461.

3 See Strong v. Taylor School Township, 79 Ind. 208. In Hamlin ».
Wright, 23 Wis. 494, the court observe that ** differept judgment-creditors may
join in one suit against the judgment-debtor and his fraudulent grantees,
though the interests of the latter are separate and distinct, and were not ac-
quired at the same time. The object of such a suit is to reach the property
of the debtor.”

¢ 6 Johns. Ch. (N. Y.) 139.

s 4 Johns. Ch. (N. Y.) 687.

¢ 1 Paige (N. Y.), 637.
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v. Port Henry Iron Co.! Wall #. Fairley,® and Mebane v.
Layton® And where a defendant, in two separate bills
brought by different judgment-creditors to reach the same
land, files one answer to both bills, it seems that he there-
by virtually consolidates the suits, and they may be heard
together as one cause, or as two causes under one style,
without entering any specific order of consolidation.* In
one case a sheriff and the judgment-creditor under whose
execution a levy had been made were allowed to join
in a creditors’ bill.® Each, it was said, had an interest
in preventing a multiplicity of suits, and in closing the
matter in a single controversy; their interests were in
harmony, and in no respect conflicting, and hence of such
character as entitled them to unite in the suit® Creditors by
judgment and by decree may unite in one suit,’ but judg-
ment-creditors and simple contract creditors cannot join?

Where one party isa creditor by judgment and another
by decree, both having acquired liens upon the property
of their debtor which entitle them to similar relief against
an act of the defendant, which is a common injury, they
may join in a bill.’ The general theory upon which
creditors are permitted to unite as complainants, is that
they are seeking payment of their judgments out of a
common fund, viz,, the property of the debtor; his
fraudulent conduct with reference to his assets affects
them all, and is the subject-matter of investigation. A
receiver is often appointed to reach and take possession
of equitable interests or property fraudulently alien-

112 Barb. (N. Y.) 27. 373 N. C. 464.
286 N. C. 571.

¢ Rodgers . Dibrell, 6 Lea (Tenn.), 69.

s Adams ». Davidson, 10 N, Y. 309, 315. See § 81.

¢ Compare Bates 7. Plonsky, 28 Hun (N. Y)), 112,

7 Brown v. Bates, 10 Ala. 432.

¢ Bauknight 2. Sloan, 17 Fla. 284.

* Clarkson v. De Peyster, 3 Paige’s Ch. (N. Y.) 320.
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ated, and as he can act equally well for the different cred-
itors, the expense, delay and confusion incident to con-
ducting different suits is avoided.!

Obviously, hostile claimants cannot join in any form
of action,? and a bill is demurrable where it appears that
one of the complainants has no standing in court, or an-
tagonistic causes of action are set forth, or the relief for
which the complainants respectively pray in regard to a
portion of the property sought to be reached, involves

- totally distinct questions requiring different evidence and
leading to different decrees.®

1 See Gates ». Boomer, 17 Wis. 455; Hamlin v. Wright, 23 Wis. 491;
Ruffing . Tilton, 12 Ind. 259; Baker z. Bartol, 6 Cal. 483; Pierce . Milwau-
kee Construction Co. 38 Wis. 253; Dewey v. Moyer, 72 N. Y. 74; S. C. below,
9 Hun (N. Y.), 476; Higby w». Ayres, 14 Kansas, 331; Buckingham v.
Walker, 51 Miss. 494. In Smith 2. Schulting, 14 Hun (N. Y.), 54, the court
say: “ The principal issue presented by this complaint is the invalidity of the
alleged release. It is manifest by the admissions of the complaint itself, that
unless the release be set aside there can be no recovery of the indebtedness to
the several firms. They have a common interest, therefore, in this principal
issue, and inasmuch as the release is, or under the allegations of the com-
plaint must be assumed to be, a joint one, obtained by a common fraud, there
is no reason why all the parties to it may not unite in an action brought for
the purpose of declaring it void, and setting it aside because of a common -
fraud practiced upon them in obtaining it. We think it comes directly within
the principle of the cases cited by appellant’s counsel, and although the plaint-
iffs were unconnected parties with respect to the indebtedness to them, they
may join in the suit because there was one connected interest among them all
centering in the principal point in issue.” Citing Binks ». Rokeby, 2 Mad.
234; Ward ». Northumberland, 2 Anstr. 469, 477; Whaley ». Dawson, 2
Sch. and Lef. 370.

* See Hubbell . Lerch, 58 N. Y. 237: St. John 2. Pierce, 22 Barb. (N. Y.)
362; affi'd in Court of Appeals, 4 Abb. Dec. (N. Y.) 140; Sedg. & Wait on
Trial of Title to Land, § 188.

3 Walker ». Powers, 104 U. S. 245. Compare Emans . Emans, 14 N. J.
Eq. 114; Sawyer v. Noble, 55 Me. 227. The creditor may proceed by ancil-
lary proceedings in any other court of concurrent jurisdiction with the court
rendering the judgment, to remove clouds from the titles of any property which
is deemed to be subject to the lien of the judgment. Each judgment makes a
separate cause of action. Scottish-American Mortgage Co. ». Follansbee, 14
Fed. Rep. 125.
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§ 109. Suing on behalf of others—Mr. Pomeroy says :!
“One creditor may sue on behalf of all the other creditors
in an action to enforce the terms of an assignment in
trust for the benefit of creditors, to obtain an accounting
and settlement from the assignee and other like relief;
also, in an action to set aside such an assignment on the
ground that it is illegal and void; and also one judg-
ment-creditor may sue on behalf of all other similar cred-
itors in an action to reach the equitable assets, and to
set aside the fraudulent transfers of the debtor. In all
these classes of cases the creditors have a common inter-
est in the questions to be determined by the contro-
versy.”* The complainant may sue alone or with other
judgment-creditors.® It. is remarked by Nelson, J., in
Myers v. Fenn,* that “the practice of permitting judg-
ment-creditors to come in and make themselves parties to
the bill, and thereby obtain the benefit, assuming at the
same time their portion of the costs and expenses of the
litigation, is well settled ;”® but this intention must be
manifested by suitable averments in the bill;® and if]
after a finding of a court annulling a fraudulent prefer-
eence, other creditors seek to come in as co-complainants,
they may be allowed to do so, but their demands will be
postponed in favor of the original complainant.”

' Pomeroy’s Remedies & Remedial Rights, § 394.
2 See Greene 7. Breck, 10 Abb, Pr. (N. Y.) 42; Brooks #. Peck, 38 Barb.
* (N.Y.) 519; Innes . Lansing, 7 Paige (N. Y.), 583; Conro 7. Port Henry

Iron Co. 12 Barb. (N. Y.) 59; Hammond z. Hudson River I. & M. Co. 20
Barb. (N. Y.) 378; Chewett ». Moran, 17 Fed. Rep. 820; Ponsford ». Hart-
ley, 2 Johns. & H. 736; Ballentine v. Beall, 4 Ill. 203; Terry #. Calnan, 4
S. C. 508.

3 Marsh 2. Burroughs, 1 Woods, 467, and cases cited.

45 Wall. 207.

s Compare Strike . McDonald, 2 H. & G. (Md.) 192; Shand 7. Hanley,
71 N. Y. 324 ; Barry v. Abbot, 100 Mass. 396.

¢ Burt 7. Keyes, 1 Flippin, 72.

? Smith 2. Craft, 11 Bissell, 340.
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§ 110. “And others”—It is a mistake to suppose that
the statute of Elizabeth only avoids deeds and convey-
ances coming within its exact provisions as to cred-
itors. The statute is much broader in its operation.! It
enacts that every conveyance made to the end, purpose
and intent to delay, hinder or defraud creditors aznd
otkers of their just and lawful actions, etc., shall be void.
“ It extends not only to creditors, but to a// ot/ers who
have cause of action or suit, or any penalty or forfeiture ;”
and, as we shall see, embraces claims for slander, trespass
and other torts.! The claimant may not come within a
sharply defined meaning of the word “creditor,” but he
may maintain his standing “in the equity of creditors.”*
Soin Feigley ».Feigley,* the courtsay : “The statute seems
to design to embrace others than those who are strictly
and technically creditors; and if, under such a comprehen-
sive clause as ‘creditors and others,’ a wife, who has been
made the victim of her husband’s fraud, is not to be in-
cluded, we are at a loss to ascertain to whom else it was
designed to relate.”® Then the principle that a volun-

1 See § 16.

* Gebhart v. Merfeld, 51 Md. 325. See Cooke, Garn. ». Cooke, 43 Md.
523; Sexton v. Wheaton, 1 Amer. Lead. Cas. Notes, 73; Jackson . Myers,
18 Johns. (N. Y.) 425; Lillard . McGee, 4 Bibb (Ky.), 165; Lowry ». Pin-
son, 2 Bailey’s (S. C.) Law, 324, 328, and other cases there cited.

3 Shontz ». Brown, 27 Pa. St. 131.

4«7 Md. s61.

8 See Welde . Scotten, 59 Md. 72.

Conveyance to defeat alimony.—In Bailey v. Bailey, 61 Me. 363, the court
very properly ruled that if an estate was conveyed to prevent the enforcement
of a decree awarding alimony or other proper aid, such conveyance was fraud-
ulent as to the wife and might be avoided. It was contended on the part of the
husband that a person in the situation of the wife could not be regarded as a
creditor so as to come within the statutes of Elizabeth relating to fraudulent
conveyances. The court held, however, that the statute covered creditors
and otkers, and cited Livermore ». Boutelle, 11 Gray (Mass.), 217, a similar
case, in which the court said: * If she was not a creditor she was of the
others whose just and lawful actions, suits, and reliefs would be delayed, hin-
dered or defeated by such conveyance.”
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tary post-nuptial settlement made by a person indebted is
prima facie fraudulent, as to creditors, applies as well in
behalf of the representatives of a deceased partner as of
general creditors,' and a partner who liquidates firm judg-
ments stands in the position of a creditor with regard
to fraudulent alienations of his copartner.?

§ 111. Surety—Sureties on an appeal bond may be
subrogated to the rights of the judgment-creditor, to
bring a creditor’s action to set aside fraudulent deeds?
even though the principal informed the sureties of the
fraud before they became bound* Sureties may enforce
their rights in the creditor’s name if their interests require
it} for ‘“a surety who pays a debt for his principal is
entitled to be put in the place of the creditor, and to
all the means which the creditor possessed to enforce
payment against the principal debtor.”® It may be here
noted that a surety is a creditor of the principal obligor,
and of his co-sureties from the time the obligation is
entered into,’ and that a conveyance by a surety for inad-
equate consideration to defeat a contemplated liability for
contribution to a co-surety will be set aside.® A person
who pays a debt as security for a firm becomes a creditor
of the firm and is not entitled to any greater rights than
simple contract creditors.?

' Alston v. Rowles, 13 Fla. 118.

* Swan 2. Smith, 57 Miss. 548.

3 See Lewis v. Palmer, 28 N. Y. 271; Hinckley v. Kreitz, 58 N. Y. 590.

¢« Martin v Walker, 12 Hun (N. Y.), 53.

s Townsend ». Whitney, 75 N. Y. 425; affi'g 15 Hun (N.Y.), 93. Com-
pare Cuyler z. Ensworth, 6 Paige (N. Y.), 32; Speiglemyer ». Crawford, 6
Paige (N. Y.), 254.

¢ Lewis ». Palmer, 28 N. Y. 271.

7 Pennington 7. Seal, 49 Miss. 525; Williams ». Banks, 11 Md. 242; Sex-
ton . Wheaton, 1 Am. L. Cas. 37; Rider z. Kidder, 10 Ves. 360. See § go.

¢ Pashby ». Mandigo, 42 Mich. 172.

? McConnel 7. Dickson, 43 Ill. 99
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§ 112. Executors and administrators.—Ordinarily an
executor or administrator will not be allowed to impeach
the fraudulent conveyance of his testator or intestate.
Like the heirs he is bound by the acts of the deceased.!
“ As a party to a fraudulent conveyance cannot allege its
illegality, with a view to its avoidance, so neither can his
heirs nor representatives, coming in as volunteers, and
standing, as it were, in his shoes.”?  Statutory changes
supported by the tendency of the courts to prevent the
confusion incident to splitting up the administration of
estates between creditors and personal representatives,
have led to the general establishment of the practice of
permitting and imposing the duty upon executors and
administrators to sue for property fraudulently alienated
by the deceased in his lifetime.? Thus in New York,
executors and administrators, who could not formerly
impeach the conveyances of the deceased on the ground

! Blake #. Blake, 53 Miss. 193; Merry v. Fremon, 44 Mo. 522; Zoll .
Soper, 75 Mo. 462; Davis . Swanson, 54 Ala. 277; George . Williamson,
26 Mo. 190; Loomis ». Tifft, 16 Barb. (N. Y.) 545; Van Wickle ». Calvin, 23
La. Ann. 205; Choteau . Jones, 11 Ill. 319; Snodgrass ». Andrews, 30 Miss.
. 472 ; Peaslee v. Barney, 1 D. Chip. (Vt.) 331; Hawes 2. Loader, Yelv. 196;
Livingston ». Livingston, 3 Johns. Ch. (N. Y.) 148.

* McLaughlin 2. McLaughlin, 16 Mo. 242. See Hall ». Callahan, 66 Mo.
316 ; Beebe . Saulter, 87 Ill. 518; Crawford ». Lehr, 20 Kans. 509; Rhem 2.
Tull, 13 Ired. Law (N. C.), 57. It has been held in New York, that a surro-
gate had no jurisdiction to determine the validity of such a transfer. Rich-
ardson 7. Root, 19 Hun (N. Y.), 473; Barton ». Hosner, 24 Hun (N. Y.), 468.

* See Martin . Root, 17 Mass. 222; Welsh z. Welsh, 105 Mass. 229;
Gibson v. Crehore, 5 Pick. (Mass.) 154; Hills . Sherwood, 48 Cal. 392;
McKnight . Morgan, 2 Barb. (N. Y.) 171; Morris . Morris, 5 Mich. 171;
McLane 2. Johnson, 43 Vt. 48; Parker . Flagg, 127 Mass. 30; Bouslough
2. Bouslough, 68 Pa. St. 495; Bushnell . Bushnell, 88 Ind. 403; Cross v.
Brown, 51 N. H. 486; also note to Ewing ». Handley, 14 Am. Dec. 157;
Barton v. Hosner, 24 Hun (N. Y.), 468; Johnson z. Jones, 79 Ind. 141;
Holland . Cruft, 20 Pick. (Mass.) 321; Martin . Bolton, 75 Ind. 295; Ger-
man Bank ». Leyser, 50 Wis. 258; Garner ». Graves, 54 Ind. 188; Forde v.
Exempt Fire Co. 50 Cal. 299; Norton z. Norton, 5 Cush. (Mass.) 524; Sullice
v. Gradenigo, 15 La. Ann. 582; note to Hudnal ». Wilder, 17 Am. Dec. 744 ;
S. C. 4 McCord’s (S. C.) Law, 294.
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of fraud against creditors, are now enabled to do so by
statute.! This new remedy however is not exclusive.
In that State, if the personal representative is in collusion
with the fraudulent vendee, the creditors may bring an
action against the personal representative and vendee to
have the covinous transfer set aside, and the property
applied as assets.®* And in Wisconsin the creditor may in
a proper case compel the executor or administrator to
bring the action, or bring it himself.* In Pennsylvania it
is said that the administrator’s intervention would not seem
to be necessary if the creditors prefer to proceed for them-
selvest But it seems in such a case, in New York, that
the creditor must ordinarily first exhaust his legal reme-
dies, and reduce his claim to judgment,® and in Wiscon-
sin the insufficiency of the -estate to pay debts must first
be ascertained by the county court.! This prerequisite
as already shown,” is not universally conceded to be es-
sential. The Supreme Court of the United States asserts,
in a comparatively recent case (1879),% that the authorities
are abundant and well settled, that a creditor of a de-
ceased person has a right to go into a court of equity for
the discovery of assets, and to secure the payment of the

! Moseley v. Moseley, 15 N. Y. 336; Bate z. Graham, 11 N. Y. 237; Bar-
ton 2. Hosner, 24 Hun (N. Y.), 469; Bryant ». Bryant, 2 Robt. (N. Y.) 612;
Southard v. Benner, 72 N. Y. 427; McKnight ». Morgan, 2 Barb. (N. Y.)
171, .

* Phelps v. Platt, 5o Barb. (N. Y.) 430; Sharpe v. Freeman, 45 N. Y.
802: Bate ». Graham, 11 N. Y. 237; Barton . Hosner, 24 Hun (N. Y.), 468.
See §§ 114 and 1135,

* German Bank v. Leyser, 50 Wis. 258.

¢ Appeal of Fowler, 87 Pa. St. 454.

* Estes v. Wilcox, 67 N. Y. 264. Contra, Johnson v. Jones, 79 Ind. 141;
Appeal of Fowler, 87 Pa. St. 449; Shurts 2. Howell, 30 N. J. Eq. 418; Spen-
cer ». Armstrong, 12 Heisk. (Tenn.) 707; Offutt ». King, 1 MacAr. (D. C.)
314. See § 79, supra.

¢ German Bank v. Leyser, 50 Wis. 258.

'§ 79 :

* Kennedy ». Creswell, 101 U. S. 645.
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debt ; and the creditor, when there, would not be turned
back to a court of law to establish his debt. The court,
being in rightful possession of the cause for a discovery
and account, will proceed to a final decree upon-all the
merits.! So debts which are made by statute a lien
upon lands of a deceased debtor, will furnish a creditor at
large, the correctness of whose claim is acknowledged by
the executor, a standing in court to file a creditors’ bill
to set aside conveyances alleged to have been made by
the testator in fraud of creditors.?

The creditors’ bill in Kennedy ». Creswell,® was filed
against an executor and devisees, and alleged that the
complainant held the testator’s notes for $12,000; and
recited that the personal assets were insufficient to meet
the debts, and that the executor was paying some of the
claims in full,and leaving others unsatisfied. The creditors
prayed for an accounting of the personal estate, a discov-
ery of the real estate, and an application of all the prop-
erty to the payment of the debts. A plea was interposed,
setting forth that the executor had assets sufficient to pay
the complainant and all other creditors. A replication
was filed and proofs taken, which sustained the allega-
tions of the bill, and demonstrated the falsity of the plea.
The court decided that the complainant was entitled to a
decree pro confesso! and the defendant could not claim
the right to answer after interposing a false plea; that the
admission of the exccutor that he had assets, could “be
taken against him for the purpose of charging him with
a liability,” but it could not “serve him as evidence to
prove the truth of his plea.”

1 Thompson 7. Brown, 4 Johns. Ch. (N. Y.) 619. See § 79.

* Haston 2. Castner, 31 N. J. Eq. 697, and cases cited. See § 87.
3 101 U. S. 641.

¢ See Dows 7. McMichael, 2 Paige (N. Y.), 345.
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§ 113. The personal representative may render him-
self individually liable to creditors for a failure to recover
property fraudulently alienated by the testator or intes-
tate,! and he should include such property in the inven-
tory,? unless, of course, he has no knowledge of it® The
personal representative, as he stands for creditors when
so acting, can only attack fraudulent transfers in cases
where the estate is insolvent,* and with a view to recover
a sum sufficient to satisfy the creditors. The complaint
should allege that the action is instituted for the benefit of
creditors® The legislation clothing personal representa-
tives with the power to appeal to the courts to annul covin-
ous alienations made by the deceased, is highly salutary in
practice. The concurrent right of the creditor to seek
redress is also of the utmost importance, for the personal
representative is usually selected by, or is a near relative
of, the deceased, and may, in some cases, be prompted by
motives of friendship or self-interest to shield the parties
who have depleted the estate ; and, in some instances, is
himself the fraudulent alienee. Where the personal repre-
sentatives sue, a multiplicity of suits is prevented in cases
where the creditors are numerous, and the necessity of
judgment or execution is avoided,® features important to
the body of creditors.”

1Lee 2. Chase, 58 Me. 436; Cross #. Brown, 51 N. H. 488; Danzey v.
Smith, 4 Texas, 411.

s Minor #. Mead, 3 Conn. 289; Bourne 7. Stevenson, 58 Me. 504; Booth
2. Patrick, 8 Conn. 106; Andruss ». Doolittle, 11 Conn, 283.

2 Booth 2. Patrick, 8 Conn. 106. In Alabama an administrator has sucha
right to the lands of his intestate as will enable him to maintain a bill in equity
for the cancellation of a conveyance of the lands obtained by fraud, provided
the heirs are made parties. Waddell ». Lanier, 62 Ala. 347.

¢ Hess ». Hess, 19 Ind. 238; Pringle #. Pringle, 59 Pa. St. 281; Wall v,
Provident Inst. 3 Allen (Mass.), 96.

8 Crocker v. Craig, 46 Me. 327.

¢ Barton ». Hosner, 24 Hun (N. Y.), 471.

7 Fletcher . Holmes, 40 Me. 364.

12
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§ 114. Assignee in bankruptcy.—An assignee in bank-
ruptcy, under the late bankrupt act, represented the whole
body of creditors, and could, in their behalf, impeach, as
fraudulent, a conveyance of property by the bankrupt,
whenever the creditors might, by any process, acquire the
right to contest its validity. This rule is of quite gen-
eral application.! It is said, however, in the New York
- Court of Appeals,? that, “if the assignee should refuse or
neglect to sue for and reclaim property fraudulently trans-
ferred, it is abundantly established that the creditors may
commence an action to reach the property, making the
assignee, the debtor, and his transferees parties defend-
ant. And, in such an action, the property will be ad-
ministered directly for the benefit of the creditors.”® It
is believed, however, that it is impossible to reconcile this
doctrine with the decisions of the United States Supreme
Court,* for, according to the latter court, if the assignee
in whom the right is vested neglected to prosecute dur-

! Southard ». Benner, 72 N. Y. 427; Platt . Mead, 9 Fed. Rep. 95;
Butcher ». Harrison, 4 Bamn. & Adol. 129: Brackett ». Harvey, 25 Hun (N.
Y.), 503; Nicholas ». Murray, 5 Sawyer, 320; Trimble ». Woodhead, 102 U. S.
647; Bates v, Bradley, 24 Hun (N. Y.), 84; Doe 4. Grimsby #. Ball, 11 M. &
W. 531; Moyer v. Dewey, 103 U. S. jo1; Ball 2. Slafter, 26 Hun (N. Y.),
354; Phelps . McDonald, 99 U. S. 298; Glenny ». Langdon, 98 U. S. 28;
Shackleford 2. Collier, 6 Bush (Ky.), 149; Badger ». Story, 16 N. H. 168; Day
2. Cooley, 118 Mass. 527; Wadsworth ». Williams, 100 Mass. 126. The ad-
judication exempted the debtor’s property from attachment. Williams 2. Mer-
ritt, 103 Mass. 184.

* Dewey v. Moyer, 72 N. Y. 78.

3 Citing Sands ». Codwise, 2 Johns. (N. Y.) 487; Freeman v. Deming, 3
Sandf. Ch. (N. Y.) 327; Seaman v. Stoughton, 3 Barb. Ch. (N. Y.) 344; Fort
Stanwix Bank ». Leggett, 51 N. Y. 552; Card 7. Walbridge, 18 Ohio, 411;
Phelps ». Curts, 8o Ill. 109; Francklyn ». Fern, Barn. Ch. 30; First Nat.
Bank v. Cooper, 9 N. B. R. 529: Boone ». Hall, 7 Bush (Ky.), 66. See
Bank v. Cooper, 20 Wall. 171; Sands ». Codwise, 4 Johns. (N. Y.) 536;
Kidder . Horrobin, 72 N. Y. 164; Bates ». Bradley, 24 Hun (N. Y.), 84.

4 Compare Moyer ». Dewey, 103 U. S. 303; Trimble . Woodhead, 102 U.
S. 649; Glenny ». Langdon, 98 U. S. 20; Lowry 7. Coulter, 9 Pa. St. 349:
McMaster z. Campbell, 41 Mich. 514.
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ing the two years allowed by the act, the right to attack
the fraudulent transfer would be absolutely gone.! The
assignee appointed under the act became vested with
the title to the bankrupt’s assets by an assignment from
the court, into whose custody the estate was, in theory,
intrusted. Even a c¢laim in favor of the bankrupt
against a foreign government passed to the assignee!
The assignee is regarded merely as a trustee for cred-
itors. When his accounts are passed, and he is dis-
charged, the property not disposed of reverts to the
debtor by operation of law without re-assignment.?

§ 115. General assignee—1It is a general rule of law,
that a person cannot, by any voluntary act of his own,
transfer to another a right which he does not himself
possess. A fraudulent transfer of property by a debtor,
made with intent to defeat creditors, is, as we shall pres-
ently show, conclusive upon the debtor, so that he cannot
himself reclaim it. No logical theory can be easily framed
upon which it can be said that an assignment, wholly
voluntary on the debtor’s part, vests in his assignee the

! Compare Bates . Bradley, 24 Hun (N. Y.), 84; Allen . Montgomery,
48 Miss. 101.

2 Phelps . McDonald, 99 U. S. 302; Comegys ». Vasse, I Peters, 195.

3 See Dewey v. Moyer, 9 Hun (N. Y.), 480; Colie . Jamison, 4 Hun (N.
Y.), 284; Page 7. Waring, 76 N. Y. 473, and cases cited; Boyd ». Olvey,
82 Ind. 294. In Stewart . Platt, 1or U. S. 738, the court said “In Yeat-
man 2. Savings Institution, 95 U. S. 764, we held it to be an established rule
that, ‘except in cases of attachments against the property of the bankrupt
within a prescribed time preceding the commencement of proceedings in
bankruptcy, and except in cases where the disposition of property by the
bankrupt is declared by law to be fraudulent and void, the assignee takes the
title subject to all equities, liens, or incumbrances, whether created by opera-
tion of law or by act of the bankrupt, which existed against the property in
the hands of the bankrupt.’ Brown wz. Heathcote, 1 Atk. 160; Mitchell #.
Winslow, 2 Story, 630; Gibson v. Warden, 14 Wall. 244; Cook #. Tullis, 18
Wall. 332; Donaldson ». Farwell, 93 U. S. 631; Jerome w. McCarter, 94 U.
S.734. He takes the property in the same ‘plight and condition ’ that the
bankrupt held it. Winsor ». McLellan, 2 Story, 492.”
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right to attack fraudulent transfers! Consequently, it has
been held that the right to impeach or set aside a mort-
gage which is fraudulent and void as against the creditors
of the mortgagor, did not pass to an assignee of the mort-
gagor, by a voluntary general assignment in trust for the
benefit of creditors, subsequently executed, and unaffected
by any statute in force at the time.® Still, there are many
States in which an assignment in insolvency or a voluntary
assignment is held to vest in the assignee the right to avoid
a conveyance made in fraud of creditors; and in some
States the power is statutory.® Such an assignee may
also set aside a mortgage or other conveyance which is
void as to creditors, for want of registration, or other de-
fects.* And in some cases it is held that the assignee may
affirm such fraudulent conveyance, and thereby estop
creditors from impeaching it.*

! Pillsbury ». Kingon, 31 N. J. Eq. 619; Brownell v. Curtis, 10 Paige (N.
Y.), 210; Storm v. Davenport, 1 Sandf. Ch. (N. Y.) 135; Sere ». Pitot, 6
Cranch, 332; Estabrook . Messersmith, 18 Wis. 545: Browning v. Hart, 6
Barb. (N. Y.) g1; Leach 2. Kelsey, 7 Barb. (N. Y.) 466; Maiders v. Culver's
Assignee, 1 Duv. (Ky.) 164; Carr 2. Gale, 3 Woodb. & M. 68; Flower ».
Cornish, 25 Minn. 473; S. C. 1 Am. Insolv. Rep. 184; Day #. Cooley, 118
Mass. §527.

t Flower ». Comnish, 25 Minn. 473.

3 Hallowell v. Bayliss, 10 Ohio St. 537; Gibbs v. Thayer, 6 Cush. (Mass.)
30; Blake 2. Sawin, 10 Allen (Mass.), 340; Freeland v. Freeland, 102 Mass.
475; Spring v. Short, 12 Weekly Dig. (N.Y.) 360; affi'd,9oN. Y. 544; Lynde
v. McGregor, 13 Allen (Mass.), 172; Waters v. Dashiell, 1 Md. 455; Simp-
son v. Warren, 55 Me. 18; Shipman v. Ztna Ins. Co. 29 Conn. 245; Shirley
v. Long, 6 Rand. (Va.) 735; Clough . Thompson, 7 Gratt. (Va.) 26; Staton
v. Pittman, 11 Gratt. (Va.) 99; Doyle v. Peckham, 9 R. I. 21; Southard v.
Benner, 72 N. Y. 424; McMahon ». Allen, 35 N. Y. 403; Moncure z. Han-
son, 15 Pa. St. 385; Tams v. Bullitt, 35 Pa. St. 308. See 22z Alb. L. J. 6o,
81; Kilbourne ». Fay, 29 Ohio St. 264. )

4 Rood ». Welch, 28 Conn. 157; Hanes ». Tiffany, 25 Ohio St. 549; /7
re Leland, 10 Blatchf. 503; Barker ». Smith, 12 N, B. R. 474. But see Wil-
liams v. Winsor, 12 R. 1. 9; Dorsey 2. Smithson, 6 H. & J. (Md.) 61 ; Van
Heusen 2. Radcliff, 17 N. Y. 58o.

¢ Butler #. Hildreth, § Met. (Mass.) 49; Freeland v. Freeland, 102 Mass.
477; but see Matter of Leiman, 32 Md. 225; Dugan v. Vattier, 3 Blackf. (Ind.)

245.
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§ 116. Recezvers.—Under the practice in New York,
and in some of the other States, the receiver of a debtor
may impeach fraudulent transfers.! The appointment
confers upon him the right to set aside all transfers made
by the debtor to defraud his creditors, which the creditors
themselves could have avoided® In Bostwick ». Menck,
it was decided that the right of a receiver represent-
ing creditors and acting in their behalf, was no greater
than that of the creditors themselves; that the legal and
equitable right of the creditors was limited to securing a
judgment setting aside transfers as fraudulent only in so
far as might be necessary to satisfy debts; and that, when
this was accomplished, the receiver's duties, and conse-
quently his powers, and his right to act further in behalf
of the creditors, ceased as to the property that had been
conveyed by the debtor.* The receiver stands in the
place of the judgment-creditor.* In Olney ». Tanner,*
after a careful examination of the authorities,” the con-
clusion is reached that a receiver appointed in supple-
mentary proceedings, cannot be held to be vested, by
virtue of his appointment, with the title to property
fraudulently conveyed by the judgment-debtor.  The
court will refuse to put him summarily in possession of

! Osgood . Laytin, 48 Barb. (N. Y.) 463; affi'd, 5 Abb. Pr. N. S. (N. Y\)
9; Hamlin 7. Wright, 23 Wis. 492; Barton 7. Hosner, 24 Hun (N. Y.), 469;
Porter ». Williams, 9 N. Y. 142; Underwood #. Sutcliffe, 77 N. Y. 62.

* A new receiver (Bowden ». Johnson, 107 U.S. 264), or an assignee of a
bankrupt, may be substituted as plaintiff in the appellate courts.

340 N. Y. 386.

¢ See Manley ». Rassiga, 13 Hun (N. Y.), 290.

* Kennedy v. Thorp, 51 N. Y. 174. See Olney . Tanner, 18 Fed. Rep.
636.

* 10 Fed. Rep. 113; affi'd, 18 Fed. Rep. 636.

" See Rodman v. Henry, 17 N. Y. 484; Lathrop . Clapp, 40 N. Y. 333;
Brown #. Gilmore, 16 How. Pr. (N. Y.) 527; Teller ». Randall, 40 Barb. (N.
Y.) 242; Field 2. Sands, 8 Bosw. (N. Y.) 685; Bostwick . Menck, 40 N.
Y. 383; Becker ». Torrance, 31 N. Y. 637.
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the property covinously alienated ; it will not authorize
‘him to meddle with it, and will refuse to protect him in
so doing. The receiver may, as we have seen, assail the
covinous transfer by an action.! Grover, J., said, in Bost-
wick ». Menck,? “ He (the receiver) acquires no right to
the property (fraudulently assigned), by succession to the
rights of the debtor; * * * no rights (2 e. of property)
other than those of the debtor are acquired. He does
not acquire the legal title to such property by his ap-
pointment. That is confined to property then owned by
the debtor ; and the fraudulent transferee of property ac-
quires a good title thereto as against the debtor, and all
other persons, except the creditors of the transferrer. The
only right of the receiver is, therefore, as trustee of the
creditors. The latter have the right to set aside the
transfer and to recover the property from the fraudulent
holder; and the receiver is, by law, invested with all the
rights of all the creditors represented by him in this
respect.”

In New Jersey, a receiver, appointed by virtue of the
statute providing a method for discovering the concealed
property of a judgment-debtor,?® can, in his official char-
acter, exhibit a bill in chancery to annul sales of such
property or encumbrances upon it, on the ground that
such sales or encumbrances are in fraud of creditors! In
the case first cited, Parker ». Browning® is quoted with

1 It is only through the instrumentality of an assignee, that a creditor can
reach property fraudulently transferred by a bankrupt prior to adjudication.
Olney 7. Tanner, 18 Fed. Rep. 637; Glenny v. Langdon, 98 U. S. 20; Trim-
ble ». Woodhead, 102 U. S. 647; Moyer 7. Dewey, 103 U. S. 301. Where
there is an assignee a receiver has no standing. Olney ». Tanner, 18 Fed.
Rep. 637.

t 40 N. Y. 383.

3 Revision of New Jersey, 1877, p. 393.

¢ Miller ». Mackenzie, 29 N. J. Eq. 292. But compare Higgins ». Gilles-
heiner, 26 N. J. Eq. 308. :

s 8 Paige (N. Y.), 388.
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approval. In the latter case, in speaking of the course
to be taken, when property, which is claimed by a receiver
appointed by the chanceHor, is in the hands of a third
party, who claims the right to retain it, Chancellor Wal-
worth says: “ The receiver must either proceed by suit,
in the ordinary way, to try his right to it, or the com-
plainant should make such third person a party to the
suit, and apply to have the receivership extended to the
property in his hands.”

§ 117. Recetvers of corporations.—Receivers of in-
solvent corporations, when suing for portions of the capi-
tal, represent creditors, and not the corporation? and are
clothed with other rights than those which the corpora-
tion possessed.®! It is a fundamental principle, upon
which the American cases at least proceed, that the capi-
tal of a corporation, especially after insolvency, is a trust
fund for the benefit of creditors.* It is foreign to our

1 See Carr . Hilton, 1 Curtis’ C. C. 230; Hamlin # Wright, 23 Wis. 492;
Bostwick ». Menck, 4 Daly (N. Y.), 68. Willard, J., in Porter . Williams, 9
N. Y. 142, 150, said: ‘* The act which the receiver seeks to avoid in this case
was an illegal act of the debtor. The object of the action is to set aside an as-
signment made by the debtor with intent, as is alleged, to defraud the creditor
under whose judgment and execution the plaintiff was appointed receiver, and
the other creditors of the assignor. Such conveyance was void at common
law, and is expressly forbidden by the statute. It is void as against the cred-
itors of the party making it, though good as between him and his grantee.
The plaintiff, representing the interests of the creditors, has a right to invoke
the aid of the court to set aside the assignment. He stands in this respect,
in the same condition as the receiver of an insolvent corporation, or as an ex-
ecutor or administrator, and like them can assail the illegal and fraudulent
acts of the debtor whose estate he is appointed to administer.”

2 Osgood ». Ogden, 4 Keyes (N. Y.), 70; Ruggles v. Brock, 6 Hun (N.
Y.), 164: Sawyer v. Hoag, 17 Wall. 610, 619; Webster z. Upton, g1 U. S.
65, 71; Chubb #. Upton, 95 U. S. €65, 667; Dayton z. Borst, 31 N. Y. 435.

3 Ruggles, Receiver z. Brock, 6 Hun (N. Y.), 164; Upton ». Englehart
3 Dillon, 496, 503; Osgood z. Ogden, 4 Keyes (N. Y.), 70, 88; Porter 2.
Williams, 9 N. Y. 142, 149; Osgood 2. Laytin, 3 Keyes (N. Y.), 521; Gillet
v. Moody, 3 N. Y. 479.

¢ Wood . Dummer, 3 Mason, 308; Sawyer z. Hoag, 17 Wall. 610; Day-



184 WHO MAY BE COMPLAINANTS. [§ 118

purpose to enter into the wide field of corporation law
relative to insolvency, but the principles of these cases are
valuable as showing that the' representative, receiver, or
‘liquidator of a corporation is, like an administrator, as-
signee, or receiver of a debtor, vested with the status of a
creditor.

§ 118. Foreign receivers—In Booth v. Clark?® the
court say : ‘A receiver is appointed under a creditor’s
bill for one or more creditors, as the case may be, for their
benefit, to the exclusion of all other creditors of the
debtor, if there be any such. LA Whether
appointed, as this receiver was, under the statute of New
York, or under the rules and practice of chancery, as they
may be, his official relations to the court are the same.
A statute appointment neither enlarges nor diminishes
the limitation upon his action. His responsibilities are
unaltered. Under either kind of appointment he has at
most only a passive capacity in the most important part
of what it may be necessary for him to do, until it has
been called by the direction of the court into ability to act.
He has no extra-territorial power of official action ; none
which the court appointing him can confer, with authori-
ty to enable him to go into a foreign jurisdiction to take
possession of the debtor’s property ; none which can give
him upon the principle of comity, a privilege to sue in a
foreign court or another jurisdiction, as the judgment-cred-
itor himself might have done, where his debtor may be
amenable to the tribunal which the creditor may seek.”?
So in Brigham z. Luddington,® which was a bill filed in

ton z. Borst, 31 N. Y. 435; New Albany ». Burke, 11 Wall. 96, 106; Upton
v. Tribilcock, 91 U. S. 45, 47 ; Bartlett 2. Drew, 57 N. Y. 587; Lamar Ins.
Co. . Moore, 1 Am. Insolv. Rep. 62.

! 17 How. 338.

t See especially Olney . Tanner, 10 Fed. Rep. 104, and cases cited.

3 12 Blatchf. 237.
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the southern district of New York by a receiver ap-
pointed on a judgment-creditor’s bill in the eastern dis-
trict of Wisconsin, the suit was dismissed! To the sug-
gestion of counsel that, by the statutes of Wisconsin,
receivers appointed on creditors’ bills are vested with full
title, and have full authority to maintain suits, which the
Circuit Court of the United States for the southern dis-
trict of New York ought to recognize, Mr. Justice Wood-
ruff said: “(1.) This receiver was appointed under and
by virtue of the general power of courts of equity, and
with such effect only as is due to the order of the court
making the appointment. He was not appointed under
or by virtue of any statute. (2.) The statutes of the State
of Wisconsin cannot enlarge or alter the effect of an order
or decree of the Circuit Court of the United States, nor
enlarge or modify the jurisdiction of that court or its
efficiency.” *

§ 119. Creditors of corporations.—Creditors of an
indebted corporation may have the aid of a court of equity
against the corporation and its debtors to compel the col-
lection of what is due, and the payment of its debts.®* In
Graham ». Railroad Co.,* will be found an important dis-
cussion, by the learned Mr. Justice Bradley, of the effect
of a voluntary alienation of property by a corporation as
affecting subsequent creditors. In this case counsel
urged that the property of a corporation was a trust fund
for creditors,® and that this meant all creditors becoming

' See Hope Mutual Life Ins. Co. ». Taylor, 2 Robertson (N. Y.), 278,
284.

s Citing Payne ». Hook, 7 Wall. 425.

3 Ogilvie . Knox Ins. Co. 22 How. 380; 2d appeal, 2 Black, 539.

s102 U. S. 148. .

8 See Railroad Co. . Howard, 7 Wall. 392; Sawyer ». Hoag, 17 Wall.
610; Dayton ». Borst, 31 N. Y. 435; Upton #. Tribilcock, 91 U. S. 45, 47;
Bartlett . Drew, 57 N. Y. 587. See § 117.

(2
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such during the life of the corporation. The court, how-
ever, could discover no reason why the disposal by a cor-
poration of any portion of its assets should be questioned
by subsequent creditors of the corporation, any more than
a like disposal by an individual of his property should be
so attacked.® This would seem to put corporations and
individuals upon the same footing as to voluntary aliena-
tions, as regards a certain class of creditors; but the dis-
tinction must not be overlooked that the corporation
itself may recover the property, where the voluntary or
fraudulent transfer was effected by faithless or corrupt
officials.

§ 120. Skeriff.—When process comes to his hands
the sheriff may undoubtedly attach any property which
has been transferred by an alleged fraudulent assign-
ment, and hold it subject to the decision of the court
upon the question of fraud. In such a case the sheriff
must defend the seizure in behalf of the creditors, and
show that the assignment was fraudulent as to them,
As to creditors the title to such property does not pass
if the assignment is fraudulent, but it remains liable to
seizure to satisfy their debt? The case is different
when the assigned property has been sold by the vendee
and its identity destroyed; the proceeds cannot be
attached or levied upon by the sheriff as the debtor’s
property. Merely setting aside the assignment would
not vest the title to such proceeds in the debtor. The
only remedy of the creditor in such a case is to institute
a creditor’s suit, and fasten a Zrus¢ upon such proceeds
for the benefit of creditors, which necessarily confirms the

! See Chap. VI.

* See Kelly 2. Lane, 42 Barb. (N. Y.) 610. Compare Greenleaf . Mum-
ford, 4 Abb. Pr. N. S. (N. Y.) 134; Gross ». Daly, 5§ Daly (N. Y.), 542;
Rinchey ». Stryker, 28 N. Y. 45: Carr z. Van Hoesen, 26 Hun (N. Y.), 316.
See § 81.
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legal title of the assignees to the assigned property, instead
of annulling it, as would be the case if the sheriff had
seized the assigned property instead of the proceeds?

§ 121. Hezrs.—The heir of a grantor cannot impeach
his ancestor’s deed on the ground that it was made in
fraud of creditors,® for he can claim no right which the
ancestor was estopped from setting up. The statutes
avoiding fraudulent transfers are, as we have shown®
available only to the person or persons who might be
delayed, hindered or defrauded.* It may be here ob-
served, though possibly extraneous to our general theme,
that one of several heirs may maintain a suit to set aside
a conveyance procured from the ancestor by means of
the fraud and undue influence of the grantee, and that
the other heirs may testify in the suit as to personal
transactions with the deceased.®

§ 122. Husband and wife.—The relationship of hus-.
band and wife assumes considerable prominence in our
subject and will be specially treated. We may here ob-
serve that a husband compelled to pay ante-nuptial debts
of his wife becomes her creditor, and as such is entitled
‘to set aside fraudulent conveyances made by her in con-

* Lawrence 7. Bank of the Republic, 35 N. Y. 320. See Thurber z.
Blanck, 50 N. Y. 83; Adams ». Davidson, 10 N. Y. 309, 315. See § 81.
Compare Clark v. Foxcroft, 6 Me. 296, and Quincy ». Hall, 1 Pick. (Mass.)
357; S. C. 11 Am. Dec. 198.

* Moseley v. Moseley, 15 N. Y. 334. See Vance v. Schroyer, 79 Ind. 380.

* See Chap. III; also § 107.

¢ See Dutton ». Jackson, 2 Del. Ch. 86. See fnfra, Chapter on Convey-
ances Valid between the Parties.

Legatees.—A legatee cannot avoid, on the ground of fraud, a transaction
which was binding on his testator; Guidry w. Grivot, 2 Martin, N. S. (La.)
13; S. C. 14 Am. Dec. 193; but in Addison . Bowie, 2 Bland’s Ch. (Md.)
606, it is said, a legatee may in certain cases file a creditor’s bill.

* Smith 2. Meaghan, 28 Hun (N. Y.), 423; Hobart ». Hobart, 62 N. Y. 8o.
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templation of marriage;! so, also, a wife may attack
conveyances executed by her husband with intent to de-
feat her right of dower which was about to attach?

§ 123. Tort creditor.—A right to damages arising
from a tort is within the protection of the statute 13 Eliz,
c. 5, and a conveyance made to defeat such right will be
set aside! If the intent was in part to evade fines upon
‘criminal prosecution, and also to evade the payment of
any judgment which might thereafter be obtained in the
civil action, the conveyance would be wholly fraudulent.
It cannot be upheld in part, and avoided in part® Hence
it has been held that an action at law, although in male-
JSicio, is within the meaning of the statute which protects
“creditors and otkers” against conveyances made to de-
fraud them of their just and lawful actions, suits, debts,
accounts, damages, penalties, forfeitures and demands.*
The judgment-creditor in an action of trespass has a
judgment for such a cause of action as justifies his attack-
ing in some form any conveyance made by the defendant
pending the suit, as being fraudulent against him, and

' Westerman v. Westerman, 25 O. S. 5oo0; affirming S. C. 9 Am. Law
Reg. (N. S.) 690.

* See § 70; also, Chapter on Husband and Wife.

3 Post ». Stiger, 29 N. J. Eq. 558. See Lillard . McGee, 4 Bibb (Ky.),
165; Jackson ». Myers, 18 Johns. (N. Y.) 425; Farnsworth 2. Bell, 5 Sneed.
(Tenn.), 531; Langord ». Fly, 7 Hum. (Tenn.) 585; Walradt ». Brown, 6
Ill. 397. See § 22.

4Scott ». Hartman, 26 N. J. Eq. go; Jackson ». Myers, 18 Johns.
(N. Y.) 425; Clapp v. Leatherbee, 18 Pick. (Mass.) 138; Fox ». Hills, 1
Conn. 295 ; Pendleton v. Hughes, 65 Barb. (N. Y.) 136; Barling 2. Bishopp,
29 Beav. 417; Shean . Shay, 42 Ind. 375. But compare Evans ». Lewis, 30
0. S. 11.

® Weir ». Day, 57 lowa, 87. See énfra, Void and Voidable Acts.

¢ Scott ». Hartman, 26 N. J. Eq. 9o; Jackson ». Myers, 18 Johns. (N. Y.)
425. See Leukener v. Freeman, Freem. Ch. Rep. 236; Fox v. Hills, 1
Conn. 295 ; Barling . Bishopp, 29 Beav. 417. See § 110.
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should not be prevented by injunction from putting him-
self into such a position that he may have the question
of the bona fides of the grantee’s purchase tested in a
court of law and before a jury through an action of eject-
ment.!

§ 124. Overseer of the poor—In New York an over-
seer of the poor has no standing in court before judg-
ment to impeach the voluntary deed of the father of a
lunatic child, upon the theory that the conveyance was
executed with the intention of imposing the burden of
supporting the son upon the town. It seems to be clear
that an overseer cannot secure equitable relief setting
aside a fraudulent transfer, if he is not a creditor by judg-
ment or by simple contract; and no liability has been
established in his favor, by adjudlcatlon or otherwnse,
against the alleged fraudulent grantor.

§ 125. Creditors having liens—A conveyance is not
considered fraudulent as to a creditor whose debt is se-
cured by judgment or other lien upon the land transferred.
The grantee necessarily takes subject to the lien, and the
creditor may pursue the land in the same manner as if
it had been conveyed to one who had purchased in good
faith for a full consideration. He may follow the land
irrespective of changes in the title, whether honest or
dishonest. A judicial sale upon his lien vests in the
purchaser the title which the debtor had when the lien
attached, and of course divests the title of the debtor’s

! Welde v. Scotten, 27 Alb. L. J. 337; S. C. 59 Md. 72. See Gebhart v.
Merfeld, 51 Md. 325; Bockes v. Lansing, 74 N. Y. 441 ; Freeman . Elmen-,
dorf, 7 N. J. Eq. 475; Winch’s Appeal, 61 Pa. St. 426; Moore ». Cord, 14
Wis. 413 ; Heywood ». City of Buffalo, 14 N. Y. 539; Townsend ». Mayor of
New York, 77 N. Y. 542; Van Doren ». Mayor, &c. 9 Paige (N. Y.), 388.

* Bowlsby v. Tompkins, 18 Hun (N. Y.), 220.
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grantee. The creditor, therefore, stands in no need of
aid from a court of equity to revoke the debtor’s trans-
fer! This question was considered in Armington ». Rau,}?
in which Haak’s Appeal ® was cited with approval, and the
court further said : “ The debtor conveys subject to the
lien. He has a right, upon such condition, to sell or
give away his land, and if he does so fraudulently, the
grantee’s title is good against all the world, except cred-
itors and persons intended to be hindered, delayed or
defrauded. A prior lien creditor is not such person.
The conveyance, whether dona fide or fraudulent as re-
spects creditors who have no liens, is no obstruction or
hindrance to the enforcement of payment of the prior
lien.”

§ 126. Purchaser removing incumbrances—A pur-
chaser at execution sale takes the creditor’s right to avoid
all fraudulent conveyances and incumbrances, and may
file a bill in equity for that purpose® A creditor who

! Haak’s Appeal, 100 Pa. St. 62.

t 100 Pa. St. 168. 3 j00 Pa. St. 62.

4 Gerrish #. Mace, 9 Gray (Mass.), 236; Orendorf 2. Budlong, 12 Fed.
Rep. 24; Hildreth . Sands, 2 Johns. Ch. (N. Y.) 35; Best . Staple, 61 N.
Y.78; Gallman v. Perrie, 47 Miss. 131. Chief Justice Sherwood said : “ The
law is well settled in this State, that, where a 'debtor conveys his land with
the fraudulent design above mentioned, a resulting trust is thereby created
in favor of his creditors, and is the subject of execution sale. And it is equally
well settled, that a purchaser at such sale will occupy as advantageous a
position as though he were a creditor, when proceeding to set aside the debt-
or’s conveyance on the ground of fraud.” Ryland ». Callison, 54 Mo. 514.

8 Gould . Steinburg, 84 Ill. 170. See Hoxie . Price, 31 Wis. 82-89. It.
appeared in this action that a deed of lands from defendants to a third per-
son, and from him back to the wife, and a patent of certain other lands to the
wife, were considered as fraudulent and void as to the husband’s creditors.
A purchaser of the land, at execution sale under a judgment against the hus-
band, and before becoming entitled to the sheriff’s deed, brought a suit to set
aside the wife’s deed and patent and to restrain her from incumbering the
land. The suit was upheld upon the theory that the wife by alienating or in-
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has obtained judgment and issued execution, may seize
and sell the property of his debtor, and try the title of
any one who sets up a prior lien or incumbrance affected
with usury.!! So a conveyance of property gives to the
grantee or assignee the right to file a bill to annul a pre-
vious invalid conveyance made by the same grantor,? and
a judgment-creditor may compel the cancellation of prior
judgments against the debtor upon the ground that they
have been paid.®

§ 127. Creditors opposing will—As a general rule
no creditor has the right to oppose the probate of a will.*
The right of contest is limited to the heirs at law and
next of kin® [t may be here observed that, in Fisher v.
Bassett$ it is said that no debtor of an estate could be al-
lowed “to plead ne ungues administrator in bar of an
action for the recovery of a debt due to the estate. The
greatest confusion and mischief would ensue if such were

cumbering the land to a dona fide purchaser or mortgagee, would absolutely
defeat complainant’s equitable rights. See Avery ». Judd, 21 Wis. 262; Phe-
lan ». Boylan, 25 Wis. 679; Wood #. Chapin, 13 N. Y. 509. In Remington
Paper Co. v. O'Dougherty, 81 N. Y. 481, the complainant was an execution
purchaser; the time for redemption had expired as to the debtor but not as to
other creditors. The purchaser was held to be possessed of an inchoate title
and equitable interest sufficient to maintain an action for the cancellation ot
instruments or incumbrances which, within the doctrine of courts of equity,
are considered as clouds upon title. See Hager ». Shindler, 29 Cal. 48.

! Dix #. Van Wyck, 2 Hill (N. Y.), 525; Mason 2. Lord, 40 N. Y. 486.
See Post ». Dart, 8 Paige (N. Y.), 639; reversed, 7 Hill (N. Y.), 391; Thomp-
son v. Van Vechten, 27 N. Y. 568.

* McMahon 7. Allen, 35 N. Y. 403. See Dickinson 7. Burrell, L. R.
1 Eq. 337. But compare Cockell z. Taylor, 15 Beav. 103; Anderson ». Rad-
cliffe, E. B. & E. 806; Milwaukee & M. R. R. Co. z. M. & W, R. R. Co.
20 Wis, 174; Prosser v. Edmonds, 1 Y. & C. 481; French . Shotwell, s
Johns. Ch. (N. Y.) 555; especially Graham #. Railroad Co. 102 U. S. 156.

* Shaw ». Dwight, 27 N. Y. 244.

¢ Menzies v. Pulbrook, 2 Curteis, 845; Heilman 7. Jones, 5 Redf. (N. Y.)
398; Elme . Da Costa, 1 Phillim. 173.

* Taff . Hosmer, 14 Mich. 249. * 9 Leigh (Va.), 133.
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the law; for then, wherever delay wasdesired, every
debtor would deny the jurisdiction, and arrest the recov-
ery of a just debt, by embarrassing inquiries as to the de-
cedent’s domicil or the place of his death.”!

! See Fosdick . Delafield, 2 Redf. (N. Y.) 392; Drexel v. Berney, 1 Dem.
(N. Y. 163. :
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§ 128. Debtor as defendant in creditors' actions.—
The doubts and* difficulties incident to the selection or
joinder of proper parties are not restricted to the class of
complainants, but, on the contrary, cases of alleged mis-
joinder and non-joinder of defendants are frequently up
for adjudication in different forms. Let us briefly look
through the authorities. The question of the necessity of
joining the grantor or debtor as a party defendant in an
action brought by a creditor to secure a discovery of
assets, or cancel a fraudulent conveyance, is involved in
some obscurity and confusion, and the authorities relating
to the subject must be carefully distinguished and classi-
fied. Mr. Pomeroy says,! that “in an action by a judg-
ment-creditor to reach equitable assets of the debtor in
his own hands, or to reach property which has been trans-
ferred to other persons, or property which is held by
other persons under such a state of facts that the equitable
ownership is vested in the debtor, the judgment-debtor is
himself an indispensable party-defendant, and the suit
cannot be carried to final judgment without him.” This

! Pomeroy on Remedies and Remedial Rights, § 347.
13
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statement of the matter is, however, as we shall presently
see, entirely too general and sweeping. In New York
the necessity for making the debtor a party defendant
seems to depend upon the nature of the particular ac-
tion. In Miller . Hall! the action was brought to have
an assignment of a bond and mortgage made by the
debtor to the defendant declared fraudulent and void as
to creditors. The New York Court of Appeals held that
it was well settled that, in the case of a creditors’ bill to
reach a chose in action, which was the character of the
suit in question, the judgment-debtor was a necessary
party. The earlier authorities show that the practice of
joining the debtor prevailed.®* In Shaver v. Brainard ® the
action was in the nature of a creditors’ bill brought by a
receiver to set aside a conveyance of real estate as fraudu-
lent, and apply the proceeds upon the plaintiff’s judg-
ment. The grantor and judgment-debtor was not made
a party defendant, and the judgment was reversed for that
reason.* In another case, where a receiver filed a bill
against a trustee of the debtor to reach equitable interests
of the latter in a trust fund, the debtor was declared to be
a necessary party’ In Haines 2. Hollister® the assignee
of an insolvent firm, the personal representatives of a
deceased partner, and the surviving partners, were held
to be properly joined in a creditors’ action to compel an
accounting by the assignee, and to recover of the repre-

' 70 N. Y. 252; S. C. below, 40 N. Y. Supr. Ct. 266.

* Edmeston z. Lyde, 1 Paige (N. Y.), 637; Boyd z. Hoyt, 5 Paige (N.Y.),
65; Fellows 2. Fellows, 4 Cowen (N. Y.), 682; Green v. Hicks, 1 Barb. Ch.
(N. Y.) 309. See Wallace ». Eaton, 5 How. Pr. (N. Y.) 99.

! 29 Barb. (N. Y.) 25.

¢ See Allison 2. Weller, 3 Hun (N. Y.), 608; affi'd, 66 N. Y. 614; North
v. Bradway, 9 Minn. 183.

* Vanderpoel . Van Valkenburgh, 6 N. Y. 190. See Voorhis v. Gamble,
6 Mo. App. 1.

%64 N. Y. 1.
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sentatives the balance of the plaintiffs’ claims. In Law-
rence ». Bank of the Republic! the court observed : ““ In
a creditors’ suit against a judgment-debtor to set aside a
prior assignment made by him in trust for the benefit of
creditors, on the ground of fraud, he is a necessary party.
Indeed he must be deemed the principal party, otherwise
different persons, claiming portions of the assignee’s
property, could not be joined as defendants. The com. -
mon point of litigation is the alleged fraudulent transfer
of the property.”* The case of Gaylords ». Kelshaw? is
sometimes cited ¢ as an authority for the proposition that
in any form of action to annul a conveyance as fraudulent
the debtor must be summoned. The court said that the
debtor was properly made defendant to the suit, as it was
a debt which he owed which the creditor sought to col-
lect, and it was his insolvency that was to be established,
and his fraudulent conduct that required investigation.
It was expressly held, however, that it was not necessary
to decide whether the suit could proceed without him,
because as matter of fact he had been found in the dis-
trict and had answered the bill. Miller, J., said: “It is
simply the case of a person made a defendant by the bill,
who is also a proper [the court did not say necessary]
defendant, according to the principles which govern
courts of chancery as to parties, and who has been served
with process within the district and answered the bill;
but whose citizenship is not made to appear in such a
manner that the court can take jurisdiction of the case as
to him.”

'35 N. Y. 324.

* See Beardsley Scythe Co. ». Foster, 36 N. Y. 566.
' 1 Wall. 81.

* See Taylor v. Webb, 54 Miss. 42.
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§ 129. When debtor not necessary defendant—Fox v.
Moyer! is an illustration of a case in which the debtor is
not a necessary party defendant. The plaintiff was a judg-
ment-creditor with execution returned unsatisfied. He
claimed that his judgment was a lien upon certain real
estate which one of the judgment-debtor’s had fraudulent-
ly conveyed to the defendant, and he commenced this ac-
tion to have the cloud resting on the lien of his judgment
removed, and to have his judgment satisfied out of this
land, notwithstanding the conveyance. Earl, C,,in de-
livering the opinion of the New York Commission of
Appeals, said: “The conveyance was good, as between
the parties thereto, and hence no one had any interest to
defend this suit but the defendant, and he was therefore
the only proper party defendant.”? Fox ». Moyer was
relied upon by the plaintiff ’s counsel in Miller ». Hall® as
controlling, but the Court of Appeals said that the former
case was not a creditors’ bill, and was plainly to be dis-
tinguished from the other cases which we haveé noticed.
In Buffington ». Harvey* it was urged that the assignee’s
bill was defective because the bankrupt was not joined.
Bradley, ], after remarking that the bankrupt had no
interest to be affected except what was represented by
the assignee, said: “ As to the bankrupt himself the con-
veyance was good ; if set aside it could only benefit his
creditors. He could not gain or lose, whichever way it
might be decided.®” In Potter ». Phillips® the court said
that though the debtor was a proper party, it did not see
why he was to be regarded as a necessary party ; whether
the conveyances were fraudulent or in good faith the

154 N. Y. 130.

* See Campbell 2. Jones, 25 Minn. 1535.

3 40 N. Y. Supr. Ct. 268; affi'd, 70 N. Y. 252,

+95 U. S. 103.

s Benton 2. Allen, 2 Fed. Rep. 448; Weise . Wardle, L. R. 19 Eq. 171.
¢ 44 Iowa, 357.
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property irrevocably passed beyond his control. He
could be prejudiced in no way, in a legal sense, by a de-
termination which subjected the property to the payment
of his debts. So it was decided in Minnesota, that where
a creditor sold land which the debtor had fraudulently
alienated, the fraudulent grantee might brihg an action
against the purchaser to determine his title without bring-
ing in the fraudulent grantor.! It is remarked in some of
the cases that the fraudulent grantor should be joined be-
cause it is his conduct that is to be investigated. The
Supreme Court of Mississippi, however, observe that the
object of the proceeding is to reach property, not charac-
ter. In truth the proceeding is #z% »em, and while the
complainant may, if he chooses so to do, join as defend-
ants all who are connected with the property, or the
transactions to be investigated, he is only compelled to
join those in whom the legal title vests, or those who
have a beneficial interest to be affected.® Cases are cited
in consonance with this reasoning.?

What inference then is to be deduced from this mass :

of authority, and which class of cases embodies the best

logic? Should the debtor be joined as a defendant in an |

m——

action to annul a fraudulent transfer? The best reason-

ing of the authorities seems to establish the rule that the
debtor’s presence as a defendant is superfluous in suits
brought against fraudulent alienees to annul specific cov-
~ inous conveyances. The transfer is conclusive upon him,
and hence his joinder cannot aid the creditor, or benefit
the debtor; the suit is a proceeding zz »em to clear the
title to the property only so far as the creditor’s needs

! Campbell 2. Jones, 25 Minn. 155.

* Taylor v. Webb, 54 Miss. 36.

* Smith . Grim, 26 Pa. St. 95; Dockray ». Mason, 48 Me. 178; Merry v.
Fremon, 44 Mo. 518; Cornell z. Radway, 22 Wis. 260. See Shaw ». Mill-
saps, 50 Miss. 380; Jackman 2. Robinson, 64 Mo. 289.
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may require ; under established principles of law the debt-
or can gain nothing by it; he is practically a stranger to
the property, nor can he be prejudiced by a decree which
applies the property to the payment of a fixed judgment-
debt. On the other hand, where the suit prosecuted is
\purely a creditors’ bill embodying the elements of a bill
of discovery, the debtor’s presence would seem to be
essential to the jurisdiction of the court. The practi-
tioner must be careful to distinguish between an action
instituted to reach specific property fraudulently alienated,
and a suit brought to discover equitable interests which
are not subject to execution, and the title to which is in
the debtor. In the latter case the debtor must of neces-
sity be a defendant. Especially should the complainant
make the debtor a defendant where it appears that par-
ties holding separate property under distinct convey-
ances are joined. In such proceedings the debtor consti-
" tutes the king-pin of the action. In any case it is the
' safer and more prudent practice to summon the debtor
as a defendant, for a vexed question is then put at rest,
and the misfortune similar to that which overwhelmed
the creditors’ representative in Miller ». Hall® will be
averted.?

§ 130. Defendants need not be equally guilty.—As a
general rule where the subject-matter of a suit is real or
personal property, and the purpose of the plaintiff is to
set aside fraudulent judicial proceedings in reference to it,
the complainant should make all persons parties who
were actors in the proceedings, especially if they claim a

170 N. Y. 252,

' When the sole design of a bill is to have individual property of one
partner, claimed to have been fraudulently alienated, applied in payment of a
firm judgment, another partner against whom no fraud or concealment is im-
puted, no discovery sought, and no ruling asked, is neither a necessary nor a
proper party. Randolph #. Daly, 16 N. J. Eq. 315.
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present interest in the property in dispute. A complaint
so framed is not demurrable on the theory that there is an
improper joinder of several causes of action against dif-
ferent persons ; on the contrary, it is regarded as a single
cause of action affecting all the defendants. Westcott, J.,
in delivering the opinion of the Supreme Court of Flor-
ida,! very appropriately says: “It is apparent from the case
stated that all of the defendants were not jointly and
equally concerned in each distinct fraudulent act charged.
There was a series of acts in this well-conceived network
of fraud, all terminating in the deception and injury of the
plaintiff. The defendants performed different parts in the
drama. These acts affected the property of the debtor—
some the personal property, others the real estate. The
object of the plaintiff in this complaint is to get the as-
sistance of this court in unraveling this network of fraud
in respect to each species of property, and to have a due
application of the same to the payment of the claims of
creditors. The right of the plaintiff is against the whole
property, and his right against all portions of it is of the
same nature. The decree in chancery and the sale there-
under are but acts of fraud, which are sought to be set
aside in order to enforce this general right. In fact the
right to set aside these proceedings can only co-exist with
an equity affecting the property which was the subject of
them. There can be no such thing as an equity or right
to set aside these proceedings distinct and independent of
rights and equities attached to the subject-matter that
they affect. The result is that these are not several causes
of action, but are acts which, connected with the debt
due plaintiff, constitute a ground for one action alone.”

§ 131. Fraudulent assignee or grantee must be joined.
—A judgment as a general rule only binds parties and

! Howse ». Moody, 14 Fla. 63.
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privies. As the property which is the object of pursuit is
usually in the hands of a transferee, it follows that such
person must be joined as defendant, so that he may be
affected and concluded by the judgment. The proceed-
ing would be futile if it omitted him.! It was accordingly
held, in a case where a creditors’ bill was filed to reach
moneys due upon a mortgage which was alleged to have
been fraudulently assigned by the debtor, that the as-
signee of the mortgage, although he resided out of the
State, must be joined as a defendant.? Parties to inter-
mediate conveyances need not be joined,® nor grantees
pendente lite, for they stand in no better position than
those under whom they claim.*

§ 132. Foining defendants.—The rules with reference
to the joinder of defendants will be noticed somewhat at
length in discussing the subject of complaints bad for mul-
tifariousness® The cases there reviewed seem to establish
the principle that different fraudulent purchasers of distinct
pieces of property may be joined as defendants. In such
cases the debtor is a necessary party, as he is “ the very link
which unites them all together, the common centre to
which they are all connected, and it is because he is a
party defendant that they can all be joined in one action
as co-defendants.”® The defendants in such cases are said

! Sage . Mosher, 28 Barb. (N. Y.) 287.

% Gray . Schenck, 4 N. Y. 460. See also Tichenor . Allen, 13 Gratt.
(Va.) 15; Jackman v. Robinson, 64 Mo. 289; Hammond ». Hudson River I.
& M. Co. 20 Barb. (N. Y.) 379; Copis v. Middleton, 2 Madd. 410; Thornber-
ry v. Baxter, 24 Ark. 76; Winslow 2. Dousman, 18 Wis. 456; Hamlin ».
Wright, 23 Wis. 491. .

* Stout 7. Stout, 77 Ind. 537; Walter ». Riehl, 38 Md. 211; Jackman 2.
Robinson, 64 Mo. 289.

4 Schaferman ». O’Brien, 28 Md. 565.

* See §§ 150, 1571, 152,

* Pomeroy’'s Remedies and Remedial Rights, § 347; Lawrence ». Bank of
the Republic, 35 N. Y. 324 ; Trego ». Skinner, 42 Md. 432 ; Haines v. Hollis-
ter, 64 N.Y. 1; Vanderpoel ». Van Valkenburgh, 6 N. Y. 190; Waller .
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to be united in a common design. Each is charged with
colluding with the debtor in order to defraud his credit-
ors. Where there is one entire case stated, as against the
debtor, it is no objection that one or more of the defend-
ants to whom parts of the property have been fraudulent-
ly conveyed had nothing to do with the other fraudulent
transactions. The case against the debtor is so entire that
it cannot be prosecuted in several suits, and yet each of
the defendants is a necessary party to some part of the
case stated.! If however the party reached and made de-
fendant has a remedy over against other parties for con-
tribution or indemnity, it will be no defense to the pri-
mary suit against him that such personsare not made par-
ties. A creditor might never get his money if he could
be stayed until all the parties who were obligated could be
made to contribute their proportionate shares of the lia-
bility.?

§ 133. Assignee and recetver as defendant—In a
case which arose in New York, in which the assignee of
an insolvent copartnership had been joined as defendant,
the Court of Appeals said: “ As this is an equity action,
the assignee of the firm, who had received its assets and
never rendered any account for the same, was a proper
party. He represents the firm, stands in its place so far
as property is concerned, and the avails of the same in his

Shannon, §3 Miss. 500; Bauknight %. Sloan, 17 Fla. 284; Donovan z. Dun-
ning, 69 Mo. 436; Van Kleeck ». Miller, 19 N. B. R. 484; Bank v. Harris, 84
N. C. 206; Trego . Skinner, 42 Md. 426; Royer Wheel Co. ». Fielding, 61
How. Pr. (N. Y.) 437. See § 150. Chase #. Searles, 45 N. H. 511;
Allison 2. Weller, 6 T. & C. (N. Y.) 291; Boone County v. Keck, 31 Ark.
387.

! Way v. Bragaw, 16 N. J. Eq. 216, Compare Atty. Genl. . Corporation
of Poole, 4 Mylne & Cr. 31 ; Brinkerhoff . Brown, 4 Johns. Ch. (N. Y.) 671
Fellows 7. Fellows, 4 Cowen (N. Y.), 682; Boyd ». Hoyt, 5 Paige (N.Y.), 78;
Turner ». Robinson, 1 Sim. & S. 313.

* Marsh v. Burroughs, 1 Woods, 468.
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hands are first liable to be appropriated to pay the de-
mands of the plaintiffs. No valid reason exists why a
person thus situated is not a proper party, in connection
with the survivors of the copartnership and the repre-
sentative of the deceased partner.”! If an action is
brought by a judgment-creditor to reach property fraud-
ulently alienated, the fact that the debtor has made a
general assignment for the benefit of creditors is no de-
fense to the debtor or to his fraudulent alienee, because
they can have no interest whatever in the fund, and are
not vested with the right to guard any interests the as-
signee may possibly have; it is the assignee’s exclusive
privilege to personally assert such rights.! Furthermore,
" under some circumstances, the creditor may maintain an
action in his own name to set aside a fraudulent convey-
ance, even though the assignee has the same right, if it
can be shown that the assignee is in collusion with the
fraudulent parties, or has refused on proper request to
become a plaintiff® In any case the defense of the non-
joinder of the assignee to be available, should be taken by
demurrer or answer,* disclosing the names of the omitted
parties,® or it will be considered waived.®

§ 134. Objection as to nom-joinder—how raised.—
Durand ». Hankerson’ is perhaps an extreme illustration
of this latter proposition. That action was prosecuted by
a creditor to cancel a deed. The conveyance was held to
be good, but it appeared that the debtor had taken back a
mortgage upon the property, which remained unsatisfied,

! Haines . Hollister, 64 N. Y. 3.

? Fort Stanwix Bank v. Leggett, 51 N. Y. 554.

? Bate 7. Graham, 11 N. Y. 237. See § 114.

* Fort Stanwix Bank ». Leggett, 51 N. Y. 554.

¢ Bay State Iron Co. z. Goodall, 39 N. H. 234.

® Annin 2. Annin, 24 N. J. Eq. 184; Lyman v, Place, 26 N. J. Eq. 30.
739 N. Y. 287,
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and the evidence tended to show that the debtor had as-
signed the mortgage to a person not a party to the suit.
It was proved and found that this assignment was fraud-
ulent, and the purchaser from the debtor was directed to
pay the mortgage to a receiver. The purchaser stren-
uously resisted this decree, upon the ground that the pre-
tended assignee of the mortgage not being a party, was
not bound by the judgment, but the learned Woodruff, J.,
held that, while it presented a case of possible hardship, as
payment might perhaps be enforced a second time, yet
the purchaser should have protected himself by raising
the objection in the manner prescribed by law. The de-
fendant, who neither by answer nor demurrer takes such
an objection, waives it, and therefore cannot afterwards
be heard to object on that ground to any decree to which,
upon the facts alleged and proved, the plaintiff may be
entitled. The cause thereafter proceeds, as to him, with
the like right in the plaintiff to a decree as if the supposed
proper or necessary party had been brought into court.
We may here observe that the appointment of a receiver
does not absolutely dissolve a national bank, and that in
an action to establish the rejected claim of a creditor, the
bank and the receiver may both be made parties defend-
ant.!

§ 135. Misjoinder of causes of action.—A cause of ac-
tion against sureties upon the bond of an administrator,
claiming a breach of its condition, cannot be united in
the same complaint, with a cause of action arising out of
the fraudulent disposition of property,® against the admin-
istrator of the deceased intestate and others.

! Green o. Walkill Nat. Bank, 7 Hun (N. Y.), 64; Turner ». First Nat.
Bank, 26 Iowa, 562. Compare Pahquioque Bank . Bethel Bank, 36 Conn.
325; Kennedy ». Gibson, 8 Wall. 498.

*t Howse 7. Moody, 14 Fla. 59. Compare, generally, N. Y. & N. H.R.
R. Co. v. Schuyler, 17 N. Y. 607; Town of Venice 7. Woodruff, 62 N. Y. 470.
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§ 136. Executors, administrators, heirs and lega-
tees—We have already considered the status of personal
representatives,' heirs and legatees® as  complainants.
Let us briefly advert to the question of their joinder as
defendants. In Allen ». Vestal® it was said, that a cred-
itor in an action to set aside a fraudulent conveyance to
heirs of a deceased debtor, should allege that the personal
property had been first exhausted, and should make the
administrator a party; or,if there was none, should secure
one to be appointed This is but another phase of the
general question as to the necessity of joining the debtor
as a defendant. Authorities can be cited to the effect
that the administrator is not a necessary party to the cred-
itors’ proceedings® and to the opposite effect,® and holding
that heirs need not be joined, and, in New York, as is
elsewhere shown,® distinction is made as to the form of the

1 See §§ 112, 113. tSee § 121.

360 Ind. 245.

4 Boggs v. McCoy, 15 W. Va. 344. Costra, Jackman . Robinson, 64
Mo. 289. Compare Smith z. Grim, 26 Pa. St. 95.

8 Dockray ». Mason, 48 Me. 178 ; Merry . Fremon, 44 Mo. 518; Taylor
v. Webb, 54 Miss. 36 ; Cornell . Radway, 22 Wis. 260; Zoll v. Soper, 75
Mo. 462; Jackman 7. Robinson, 64 Mo, 289.

¢ Alexander v. Quigley, 2 Duv. (Ky.) 400 ; Postlewait . Howes, 3 Iowa,
366 ; Coates 7. Day, 9 Mo. 300 ; Boggs . McCoy, 15 W. Va. 344 ; Pharis
v. Leachman, 20 Ala. 662. See Bachman v. Sepulveda, 39 Cal. 688.

7 Smith ». Grim, 26 Pa. St. 96 ; Wall #. Fairley, 73 N. C. 464 ; Shaw o.
Millsaps, 50 Miss. 384. Compare Simmons ». Ingram, 60 Miss. 886. The
conveyance of their ancestor, it is said, though fraudulent, concludes them,
and effectually cuts off all their interest in the property. Harlin v. Stevenson,
30 Iowa, 371. It may here be observed that the power of a court of equity
to charge real estate in the hands of heirs with the payment of the ances-
tor’s debts is undoubted. Chewett . Moran, 17 Fed. Rep. 820; Payson v.
Hadduck, 8 Biss. 293; Riddle ». Mandeville 5 Cranch, 322; Stratford v.
Ritson, 10 Beav. 25; Ponsford ». Hartley, 2 Johns. & H. 736; Adams’ Eq.
257; Story’s Eq. Plead. 9g9-102. By statute in New York heirs of an intestate
who have inherited land, must in certain cases be sued jointly, and not separ-
ately, for a debt due from the deceased. Kellogg ». Olmsted, 6 How. Pr. (N.
Y.) 487. See Selover v. Coe, 63 N. Y, 438.

® See §§ 128, 129.
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action, the debtor being a necessary party in a creditors’
action,! but not in a suit in equity to remove a fraudulent
cloud? Where the distinction is recognized, it might be
extended to cover the cases of personal representatives
and heirs. The United States Supreme Court leans to the
view that, in a suit to charge real estate with the payment
of a debt, the heirs and devisees should be made parties to
the bill®

In a creditors’ bill under which an executor had been
removed from office, the Supreme Court of South Carolina
held that the legatees were necessary parties, and that
the receiver appointed in the place of the deposed exec-
utor did not represent them! Again the Supreme Court
of Ohio has decided, that where the grantee dies after the
rendering of a decree in favor of a judgment-creditor set-
ting aside a conveyance and ordering a sale of the prop-

! Miller . Hall, 70 N. Y. 252.

* Fox v. Moyer, 54 N. Y. 130.

* Walker . Powers, 104 U. S. 251.

Administrator not necessary party—Cornell v. Radway—In an action
which arose in Wisconsin, it appeared that a debtor in his lifetime received an
absolute deed of land and failed to record it, and subsequently destroyed the
deed with a fraudulent design, and procured the grantor to execute another
deed to a third person without consideration. A judgment-creditor of the
deceased debtor whose judgment was recovered while the deceased held the
first deed, brought a suit against the third party, and the widow and heirs of
the deceased debtor to establish the debtor’s title and enforce the lien of the
judgment. Objection was raised that the administrator was not a party. The
court said: ¢* This is well answered when it is said that this is a proceeding
for the benefit of the estate, and that the administrator could make no oppo-
sition if he were present. We do not see, therefore, how the estate can be
prejudiced ‘or the plaintiffs, right to relief affected by the absence of the
administrator. The conveyance to the defendant Jones [the third party]
being set aside, and the title adjudged to have been in the deceased judg-
ment-debtor from the time of his purchase, the plaintiff will then proceed as
if the debtor had died seized of the land with full evidence of title in him-
self. The administrator is not a necessary party.” Cornell v. Radway, 22
Wis. 265.

* Fraser v. Charleston, 13 S. C. §33.
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erty, the failure to revive the decree against the heirs of
the grantee did not affect the title of a purchaser under
the decree!

What then is the result of the cases? Necessarily
much the same conclusion must be reached as is gathered
from the authorities upon the question of the joinder of
the debtor in an action to reach assets in the hands of
a third party. We have already seen that the personal
representatives may in certain cases annul covinous alien-
ations made by the deceased, but only so far as may be
necessary to satisfy creditors.* In States where the right
of the creditor to seek direct relief is upheld, it is difficult
to see why the personal representatives or heirs should
be joined ; the conveyance is conclusive upon such parties,
and their presence in the suit will neither aid the creditors
nor benefit them.

§ 137. Trustee and cestut que trust—Mr. Pomeroy
says:® “There is a broad distinction between the case of
an action brought in opposition to the trust, to set aside
the deed or other instrument by which it was created,
and to procure it to be declared a nullity, and that of an
action brought in furtherance of the trust, to enforce its
provisions, to establish it as valid, or to procure it to be
wound up and settled. In the first case, the suit may be
maintained without the presence of the beneficiaries, since
the trustees represent them all and defend for them.”
The Supreme Court of Georgia* adopting this general
rule, held that where a creditor claims, not under, but
in opposition to, a deed of trust made by his debtor, and
seeks to set the same aside on the ground that it is, as to

1 Beaumont z. Herrick, 24 Ohio St. 446.
* See §§ 128, 129.

3 Remedies and Remedial Rights, § 357.
¢ Tucker ». Zimmerman, 61 Ga. 599.
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him, fraudulent and void, he is at liberty to proceed
against the fraudulent trustee who is the holder of the
legal estate in the property, without joining the cestuz
gue trust.! A decree setting aside the deed, or charging
the property with the creditor’'s demand, will, if fairly and
honestly obtained, conclude the cestuz gue trust as being
represented by the trustee, but is subject to be impeached
for fraud or collusion.*  °

§ 138. Party having lien.—It certainly is reasonable,
and seems to be recognized as an established rule, that
where a party has a lien, by way of mortgage for example,
upon the property which is the subject of contention,
and no ruling is asked against such lien, and it is not as-
sailed, but the title under it is conceded to be valid, there
is no ground upon which the holder of the lien can be
regarded as a necessary party to the suit.®> The creditors,
having elected to avoid the fraudulent conveyance, take
the property as though the transfer had never been made,
and subject to all lawful liens upon it.* But where the
lien holder is made a party to the suit, and the validity of
his claim is investigated and disposed of by the judgment
adversely to the validity of the lien, a sale by the receiver
will transfer to the grantee a title superior to such lien or
claim.®

! Rogers v. Rogers, 3 Paige (N. Y.), 379.

* Russell 2. Lasher, 4 Barb. (N. Y.) 232; Wheeler . Wheedon, 9 How.
Pr. (N. Y.) 300.

* Trego 2. Skinner, 42 Md. 431. See Walter v. Riehl, 38 Md. 211; Venable
v. Bank of the United States, 2 Peters, 107; Erfort . Consalus, 47 Mo. 213.
Compare Reynolds . Park, 5 Lans. (N. Y.) 149; reversed, 53 N. Y. 36.

* Hutchinson . Murchie, 74 Me. 190; Avery v. Hackley, 20 Wall. 411.
Compare Murphy v. Briggs 89 N. Y. 446.

* Shand v. Hanley, 71 N. Y. 324. See Chautauque Co. Bank #. Risley, 19
N. Y. 372. Where a debtor has conveyed property in fraud of creditors, and
the alienee at the debtor's request has given a mortgage upon it to a
creditor whose debt existed at the date of the conveyance, the latter is re-
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§ 139. Stockholders—The assets of a corporation are,
as we have seen,! regarded asa trust fund for the payment
of its debts, and its creditors have a lien upon it, and the
right to priority of payment over its stockholders?
Hence where property of a corporation had been divided
among its stockholders before its debts had been paid,
the court decided that a judgment-creditor, with execution
returned unsatisfied, could maintain an action in the na-
ture of a creditor’s bill against any one stockholder to
reach whatever had been received by him, whether wrong-
fully or otherwise. It is unnecessary to make all the
stockholders defendants?

The question of the statutory liability of stockholders
to the creditors of a corporation where the capital has not
been all paid in and a certificate to that effect filed as re-
quired by statute, has given rise to much litigation in New
York and other States where such provisions exist. This
liability is said to rest in contract.* The statute in effect
withdraws the protection of the corporation from the
stockholders, and holds them liable as copartners.® If the
liability was penal the statute could of course have no op-
eration in another State for penal statutes are strictly

garded as a purchaser ‘for a valuable consideration,” 2 R. S. N. Y. 137, § 5;
and although the conveyance is set aside by other creditors, the lien of the
mortgage cannot be affected. Murphy v. Briggs, 89 N.Y. 446; distinguishing
_ and limiting Wood ». Robinson, 22 N. Y. 564.

! See §§ 117-119.

t Bartlett . Drew, 57 N. Y. 587; Upton w. Tribilcock, 91 U. S. 45-47;
Sawyer ». Hoag, 17 Wall. 610,

* Bartlett 7, Drew, 57 N. Y. 587. A stockholder of an insolvent bank may
be compelled to pay an unpaid subscription to the assignee, and he has no
right to set off the amount of his deposit in the bank. Macungie Savings
Bank ». Bastian, 1 Am. Insolv. Rep. 484.

¢ Flash v. Conn, 109 U. S. 371; Wiles v, Suydam, 64 N. Y. 173.

* Corning ». McCullough, 1 N. Y, 47.

¢ Flash ». Conn, 109 U. S. 376.
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local in their operations and results.! Hence it was held
that, as the obligation imposed upon a stockholder under,
the New York statute rested in contract, it could be en-
forced in Florida,® the rule being that a transitory action
may be brought in any court having jurisdiction of the
parties and the subject-matter.’

! See The Antelope, 10 Wheat. 66 ; Scoville . Canfield, 14 Johns. (N. Y.)
338; Western Transp. Co. . Kilderhouse, 87 N. Y. 430; Lemmon ». Peo-
ple, 20 N. Y. 562; Henry ». Sargeant, 13 N. H. 321; Story’s Conflict of
Laws, 8th ed. § 621.

* Flash #. Conn, 109 U. S, 379.

* Dennick . Railroad Co. 103 U. S. 11. We cannot venture, except inci-
dentally, into the wide field regulating the remedies of creditors against in-
solvent corporations or their officers. It may be noted, however, that a cred-
itor’s bill may be filed against a county. Lyell 2. Supervisors of St. Clair, 3
McL. 58o.

14



CHAPTER IX.

COMPLAINT.
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141. Pleading fraud. fraud.
142. Evidence not to be pleaded. 150. Complaints bad for multifarious-
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of fraud. 156. Amendment.

157. Description.

§ 140. Recitals of the complaint—To successfully
impeach a fraudulent conveyance, it ordinarily devolves
upon the complainants to aver in the pleading that they
were creditors at the time of the alienation in controver-
sy, and to state against whom the judgment proceeded
upon was recovered.? The-complaint will ordinarily be
considered defective unless it appears upon its face that
an indebtedness exists® and that the plaintiff has exhaust-
ed his remedy at law ; ¢ and such averments cannot usually
be supplied by an allegdtion of a total want of prope‘rt}",5

! Merrell 2. Johnson, g6 Ill. 230; Donley #. McKiernan, 62 Ala. 34 ; Walt-
hall ». Rives, 34 Ala. g1.

* Lipperd ». Edwards, 39 Ind. 169. See Chap. IV. A bill ir chancery is
not good as an attempt to set aside a fraudulent conveyance, procured by a
debtor to be made to his daughter, if it neither alleges that there is a judg-
ment against the father, nor that the debt due at the time the conveyance was
made is still due, and fails to pray for such relief. Ferguson 2. Bobo, 54
Miss. 121.

* Elwell z. Johnson, 3 Hun (N. Y.), 558; s. C. 74 N. Y. 8o.

¢ Beardsley Scythe Co. v. Foster, 36 N. Y. 565. See Allyn #. Thurston,
§3 N. Y. 622 ; Suydam v. Northwestern Ins. Co. 51 Pa. St. 394 ; Scott z. Mc-
Farland, 34 Miss. 363; Cassidy ». Meacham, 3 Paige (N. Y.), 311, See
Chap. IV.

* See McElwain ». Willis, 9 Wend. (N. Y.) 548 ; Crippen ». Hudson, 13
N. Y. 165; Beardsley Scythe Co. 2. Foster, 36 N. Y. 565.
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or the uselessness of an execution ;! and, if it does not
appear that the execution was issued to the county of the
debtor’s residence, or other proper county, the com-
plaint is not aided by an averment that it was re-
turned unsatisfied? According to some of the cases
it is not sufficient to entitle the creditor to the aid
of a court of equity merely to show that the debtor
made a fraudulent disposition of a portion of his prop-
erty. The complainant must set forth that the alien-
ation of property complained of embarrassed him in ob-
taining satisfaction of his debt, “for if the debtor has
other property subject to the judgment and execution
sufficient to satisfy the debt, there is no necessity for the
creditor to resort to equity.”® The bill should recite facts
sufficient to indicate that the judgment cannot be collect-
ed without equitable aid.* This averment is material, and
a decree upon proofs without this necessary allegation is
said to be erroneous, since “ the defendant cannot be re-
quired to meet and overcome evidence not responsive to
the pleadings,”® It may be here observed concerning the
rules of pleading, that generally speaking it is the right of
an antagonistic defendant to have all the material facts on
which relief is sought specifically set forth in the bill, to
the end that such facts may be admitted or controverted
by the answer and testimony ; and usually no proofs will

! Adsit #. Sanford, 23 Hun (N. Y.), 45.

* Payne . Sheldon, 63 Barb. (N. Y.) 176.

* Dunham . Cox, 1o N. J. Eq. 467.

¢ Emery v. Yount, 1 West Coast Rep. 499.

* Thomas ». Mackey, 3 Col. 393. In Randolph #. Daly, 16 N. J. Eq. 317,
the court said: ‘It is not necessary to aver that the firm is insolvent in order
to entitle the complainants to relief. The partnership property may be amply
sufficient to satisfy all the debts of the firm, yet it may be so covered up, or
placed beyond the reach of process, as not to be amenable to execution at
law, and to render the interference of equity essential to the ends of justice.
All that can be required is, that it should appear by the bill that the com-
plainant has exhausted his remedy at law, and that the aid of this court is
necessary to enable him to obtain satisfaction of his judgment.”
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be admitted unless secundum allegata! Hence, where it
is the purpose of the complainants to seek relief for cred-
itors other than themselves, such intention should be man-
ifested by suitable averments in the bill.

§ 141. Pleading fraud—Fraud has been said to be a
conclusion of law, though perhaps, more correctly speak-
ing, it is the judgment of law upon facts and intents.* A
mere general averment that a deed was fraudulent, or that
it was made with the intent to "hinder, delay, or defraud
creditors, has been regarded as an insufficient method of
pleading. There must ordinarily be averments of the
facts which constitute the fraud, or which tend to support
the conclusion®? Relief will not be afforded upon the
ground of fraud unless it be made a distinct allegation in
the bill, so that it may be put in issue by the pleadings.¢
In Flewellen ». Crane® the averments were, that a con-
veyance, purporting on its face to be made in payment of
a debt due from the grantor to the grantee, was ‘ fraudu-
lent and void as against pre-existing creditors,” and that
it was “ made with the intent to hinder, delay, or defraud
said creditors.”® There was no averment impeaching the
adequacy or dona fides of the consideration expressed ; nor
asserting that the debt was not justly due from the
grantor to the grantee ; no setting up a secret trust for
the grantor. The pleading was declared insufficient to
support a final decree, rendered upon a decree pro confesso,
which adjudged the conveyance void for frafild. The rule

! Burt v. Keyes, 1 Flippin, 72.
* See § 13.

« * Pickett z. Pipkin, 64 Ala. 523; Flewellen v. Crane, 58 Ala. 627; Gil-
bert ». Lewis, 1 De G., J. & S. 49; Myers v, Sheriff, 21 La. Ann. 172; Rhead
. Hounson, 46 Mich. 246.-

¢ Patton ». Taylor, 7 How. 159; Noonan ». Lee, 2 Black, 508; Voorhees
v. Bonesteel, 16 Wallace, 29; Beaubien . Beaubien, 23 How. 190.

v 58 Ala. 627. .

* See Rowland ». Coleman, 45 Ga. 204 ; Meeker v, Harris, 19 Cal. 278.
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is that the facts upon which the fraud is predicated cannot
be left to inference, but must be distinctly and specifically
averred! Ifa bill is filed to set aside a deed upon the
ground of undue influence, it is not necessary to allege
every fact showing the actual exercise of undue influence,
but the relations of the parties ought to be stated,and the
general fact of undue influence alleged, and some specific
instances given from which the court could infer it}
The common law rule was clearly settled that fraud
must be distinctly alleged and as distinctly proved,
and that it was not allowable to leave fraud to be inferred
wholly from the facts. While it may not be absolutely
essential to employ the word “ fraud ” in the pleading, yet
the facts stated should show distinctly that fraud is
charged.®? The New York Court of Appeals say that the
use of the word “ fraud ” or “ fraudulent,” in order to char-
acterize the transaction, or specify the ground of relief, is
not absolutely necessary.* Where the circumstances are
such as do not warrant the court in avoiding the transac-
tion zn Zofo, it may be avoided as an absolute conveyance,
‘and permitted to stand as a security ; ° but such relief can-
not be afforded unless the complaint contains allegations
adapted thereto.* An averment of an intent to defraud is
one of fact, and not a statement of a conclusion of law.’

' Thomas ». Mackey, 3 Col. 393; Small . Boudinot, 9 N. J. Eq. 391;
Klein 2. Horine, 47 Ill. 430; Bryan #. Spruill, 4 Jones' Eq. (N. C.) 27; On-
tario Bank z. Root, 3 Paige (N. Y.), 478.

? 1 Drewry's Eq. Pl 15.

* See Davy v. Garrett, 7 Ch. D. 489; Smith z. Kay, 7 H. of L. Cas. 763.

* Whittlesey ». Delaney, 73 N. Y. §75; Warner . Blakeman, 4 Abb. Ct.
App. Dec. (N. Y.) 530; Maher ». Hibernia Ins. Co. 67 N. Y. 283. See
Hamlen ». McGillicuddy, 62 Me. 268.

* Bigelow ». Ayrault, 46 Barb. (N. Y.) 143; May on Fraudulent Convey-
ances, p. 235. See § 51.

¢ Van Wyck ». Baker, 16 Hun (N. Y.), 171,

* Platt . Mead, 9 Fed. Rep. g1.
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It must be alleged as well as proved,! and it may be di-
rectly testified to as a fact.?

§ 142. Evidence not to be pleaded.—General certainty
is sufficient in pleading in equity ; and though a mere
general charge of fraud is insufficient, it is not to be
understood that the particular facts and circumstances
which confirm or establish it should be minutely charged.®
It is not necessary, or proper, that pleadings at law or in
equity should be incumbered with all the matters of evi-
dence the complainant may intend to introduce. A
general averment of facts—not of conclusions of law—
upon which the rights of the parties depend, is sufficient.
By the elementary rules of pleading facts may be pleaded
according to their legal effect, without setting forth the
particulars that lead to it; and necessary circumstances
implied by law need not be expressed in the plea* So
much of the complaint, however, as sets out in detail
the inceptive steps which culminated in the alleged fraud-
ulent conveyance, is not irrelevant or redundant matter.®

§ 143. Alleging insolvency—As elsewhere shown, a
voluntary conveyance is not generally regarded as fraud-
ulent per se.®* If a debtor is perfectly solvent, he can do

! Genesee River Nat. Bank v. Mead, 18 Hun (N. Y.), 303.

? Clarke 2. Roch. & S. R. R. Co. 14 N. Y. 570. “The complaint contains a
distinct charge that the assignment was made to hinder, delay and defraud the
creditors of the assignor, and that it is therefore fraudulent and void. This is
unexceptionable and sufficient pleading, where the vice of the instrument is
inkerent in its terms. When an assignment contains provisions which neces-
sarily tend to hinder, delay and defraud creditors, these provisions are con-
clusive evidence of the design of the parties to the instrument. * * * It
is not necessary in pleading to point out the particular features or clauses of
the instrument which are objected to.” Jessup z. Hulse, 29 Barb. (N. Y.)
541; reversed, 21 N. Y. 168, on another point.

* Story’s Eq. Pl § 252.

* Sullivan 2. Iron Silver Mining Co. 109 U. S. 555.

® Perkins 2. Center, 35 Cal. 714.

* Young ». Heermans, 66 N. Y. 374 ; Holden v. Burnham, 63 N. Y. 75;
Thomas z. Mackey, 3 Col. 390. See § 208.
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‘what he will with his property so long as he does not dis-
pose of so much of it as to disable him from paying his
debts. This is a rule of pleading as well as of evidence.
Hence a bill which contained no allegation that the debtor
at the time of the alienation was insolvent or embarrassed,
was held bad,! for it is only when an inadequate amount
of property remains that creditors have the legal right to
complain.?* The court said that, for aught that appeared
in the pleading, the debtor might have been possessed of
ample means, other than the property in controversy to
pay his debts; and in such a case the conveyance is not
ordinarily open to the attack of creditors.

A man is said to be insolvent “ when he is not in a
condition to pay his debts in the ordinary course, as per-
sons carrying on trade usually do,”® or when all his obli-
gations could not be collected by legal process out of his
own means! A complaint which states that ‘“the said
W. L. J., at the time of making said deed, did not have
sufficient property remaining, subject to execution, to pay
all his said debts, but by means of said conveyance ren-
dered himself wholly insolvent, and has not now nor has,
at any time since said conveyance, had sufficient property,
subject to execution, out of which said debts could be
made, ” is sufficient.®

8§ 144. Allegations concerm'n'g consideration—As re-
gards ‘allegations of consideration, the bill will be upheld
if it distinctly recites either of three things: First, that the

' Burdsall ». Waggoner, 4 Col. 261. See Merrell . Johnson, 96 Ill. 230;
McCole 2. Loehr, 79 Ind. 431; Spaulding v. Blythe, 73 Ind. 93; Noble .
Hinns, 72 Ind. 12; Sherhan v. Hogland, 54 Ind. 578, 584; King's Heirs 7.
Thompson, 9 Peters, 204; Warner ». Dove, 33 Md. 579.

* Lee v. Lee, 77 Ind. 253. See Platt . Mead, 9 Fed. Rep. 91; Noble %.
Hines, 72 Ind. 12 ; Whitesel . Hiney, 62 Ind. 168.

* Shone 2. Lucas, 3 Dow. & Ry. 218.

* Herrick #. Borst, 4 Hill (N. Y.), 652; Potter ». McDowell, 31 Mo. 73.

* Jennings v. Howard, 8o Ind. 216. See Price v. Sanders, 60 Ind. 310,
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conveyance was wholly without consideration; second,
that it was fraudulent and there was a consideration
which, in cases of technical or constructive fraud, the com-
plainant was willing to allow or has offered to return; or
third, that the complainant is not informed and has no
means of ascertaining whether there was a consideration,
and that these facts are peculiarly within the defendant’s
knowledge. In this latter case the bill should pray for a
discovery.!

§ 145. Fraudulent intent.—It is frequently of vital im-
portance that the creditor should allege that the convey-
ance attacked was made with the intent to hinder, delay,

\.or defraud creditors! The effect of intent, as related to
fraudulent alienations, is elsewhere made a special subject
of discussion® We may here note that an averment that
the grantee—the debtor’s wife—gave no consideration, and
that the whole consideration came from the debtor, suffi-
ciently shows bad faith or fraudulent intent on her part.*

§ 146. Pleading in equity—The plaintiff's title and
claim to the assistance of a court of equity must always
be exposed by the pleadings; but the style and character of
pleading in equity has always been of a more liberal cast
than is permitted in other courts” as mispleading in mat-

“ter of form has never been held to prejudice a party, pro-
vided the whole case is just and right in matter of sub-
stance, and supported by proper evidence.® As a credit-
ors’ bill is often brought for a discovery as well as for re-
lief, the complainant is at liberty to avail himself of any

! Des Moines & M. R. Co. 7. Alley, 16 Fed. Rep. 733. See § 147.

* See Morgan v. Bogue, 7 Neb. 434. See §§ 9, 10, I11.

* See Chap. XIV. See§§ 9, 10, 11.

¢ Newman ». Cordell, 43 Barb. (N.Y.) 448.

* See § 60.

* Tierman ». Poor, 1 Gill & J. (Md.) 216; s. C. 19 Am. Dec. 225. See
§ 6o. Ridgely ». Bond, 18 Md. 450 ; Warner ». Blakeman, 4 Keyes (N. Y.),
507.
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objections to proceedings on the part of the defendant
affecting his rights, even though not specified or charged
in the bill. This rule results from the necessity of the
case, as a creditor cannot be supposed to be thoroughly
acquainted with the conduct of his debtor toward third
persons, especially when, as is generally the case in fraud-
ulent transactions, efforts have been made to conceal the
circumstances from the public?!

§ 147. Seeking discovery.—The complainant, espe-
cially if he is prosecuting in a representative capacity, as
for instance, an assignee in bankruptcy, in seeking to set
aside a fraudulent conveyance of real and personal prop-
erty, has the right, as ancillary to the principal relief, to
have a discovery from the defendants, and he properly
seeks it with a view to supply the deficiency in his own
knowledge ; and his ignorance of the particulars sought
not only entitles him to the discovery, but excuses the
want of more precise specification of the particular fraud
alleged.?

8§ 148. Excusing laches.—Concealment of fraud—
It frequently becomes important to excuse, by appropri-
ate recitals in the bill, apparent laches on the part of the
creditor in commencing the suit. In Forbes z. Overby}
which was a bill filed by an assignee, charging fraud and
conspiracy, and praying for a discovery and disclosure, the
defendants contended, upon a motion to dissolve an injunc-
tion, that the bill was insufficient in form and substance,
and ought to be dismissed ; first, because of complainant’s

! Burtus 2. Tisdall, 4 Barb. (N. Y.) 580.

* Verselius v. Verselius, g Blatch. 190, per Woodruff, J. See Bowden .
Johnson, 107 U. S. 263, per Blatchford, J.; Ex-parte Boyd, 105 U. S. 653,
655 ; Hendricks . Robinson, 2 Johns. Ch. (N. Y.) 283 ; Mountford ».
Taylor, 6 Ves. Jr. 788.

* 4 Hughes, 441, 444.
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laches in bringing this suit; (it having been brought with-
in a year from the discovery of the clue to the fraud); and
second, because the bill failed to set forth specifically the
impediments to an earlier prosecution of the claim. It
was objected that the bill did not explain why the com-
plainant had remained in ignorance of his rights, and that
it failed to recite the methods employed by defendants to
fraudulently keep the complainant in such ignorance ; and
that it did not disclose how and when the complainant first
came to a knowledge of the matters alleged as the basis of
the suit. The court observed that there had been a great
variety of decisions upon the question as to what lapse of
time was sufficient to bar cases of this character, and de-
clared the general rule to be that each suit must be gov-
erned by its own peculiar circumstances. The case under
consideration being a bill for a discovery, was distin-
guished by the court on that ground from Badger 2.
Badger;! and it was said that a court would not compel
a complainant, who was manifestly ignorant of the partic-
ulars of a fraud, to set out in his bill the very particulars
concerning which a disclosure was sought.

Lord Erskine said : “ No length of time can prevent the
unkennelling of a fraud” In Alden 2. Gregory® Lord
Northington exclaims: “ The next question is in effect
whether delay will purge a fraud? Never while I sit here |
Every delay arising from it adds to the injustice,and mul-
tiplies the oppression.” Mr. Justice Story stated the rule
as follows :® “ It is certainly true that length of time is no
bar to a trust clearly established; and in a case where
fraud is imputed and proved, length of time ought not,
upon principles of eternal justice, to be admitted to repel
relief. On the contrary, it would seem that the length of

'2 Wall. 87, and snfra.
t2 Eden, 28j5.
3 Prevost v, Gratz, 6 Wheat. 497.
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time during which the fraud has been successfully con-
cealed and practiced, is rather an aggravation of the of-
fense, and calls more loudly upon a court of equity to give
ample and decisive relief.” It must be noted however:
First, that the trust must be “ clearly established;” second,
that the facts must have been fraudulently and success-
fully concealed by the trustee from the knowledge of the
cestuz que trust! Long acquiescence and laches by parties
out of possession, are productive of much hardship and in-
justice to others, and cannot be excused but by showing
some actual hindrance or impediment caused by the fraud
or concealment of the parties in possession which will ap-
peal to the conscience of the chancellor. The party who
makes such an appeal should set forth in his bill specifically
what the impediments to an earlier prosecution of his
claim were, how he came to be so long ignorant of his
rights, and the means used by the respondent to fraud-
ulently keep him in ignorance; and how and when he
first came to a knowledge of the matters alleged in the
bill. Otherwise the courts will not grope after the truth
of facts involved in the mists and obscurity consequent
upon a great lapse of time.

§ 149. Exﬁlazmng delay—Discovery of fmud —In
cases where it is sought to avoid the statute of limitations,
or rather to come within the exception to it, the plaintiff
has been held to stringent rules of pleading and evidence.
“ Especially must there be distinct averments as to the
time when the fraud, mistake, concealment, or misrepre-
sentation was discovered, and what the discovery is, so
that the court may clearly see whether, by ordinary dili-
gence, the discovery might not have been before made.”*
This is necessary to enable the defendant to meet the

! Badger ». Badger, 2 Wall. 92.
* Wood ». Carpenter, 101 U. S. 140; Stearns v. Page, 7 How. 819, 829.
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fraud and disprove the alleged time of its discovery.! A
general allegation of ignorance at one time, and of
knowledge at another, is of no effect. If the plaintiff
made any particular discovery, it should be stated when
it was made, what it was, how it was made and why it
was not made sooner.’ Fraud that will arrest the running
of the statute must be secret and concealed, and not
patent or known.? The party seeking to elude the
statute by reason of fraud must aver and show that he
used due diligence to detect it; and if he had the means
of discovery in his power he will be held to have known
it.* In Cole ». McGlathry® it appeared that the plaintiff
had provided the defendant with money to pay certain
debts. The defendant falsely affirmed that he had paid
them, and fraudulently kept the money. It was decided
that the plaintiff was not entitled to recover for the reason
that he had at all times the means of discovering the truth
of the statements, by making inquiries of the parties who
should have received the money. This principle is fur-
ther illustrated in the analogous case of McKown . Whit-
more! in which it appeared that the plaintiff had handed
the defendant money to be deposited for the plaintiff in
bank. The defendant told the plaintiff that he had made
the deposit. It was held that even though the statement
was false, and made with a fraudulent design, the plaintiff

! Moore 2. Greene, 19 How. 72; Beaubien ». Beaubien, 23 Id. 190; Bad-
ger v. Badger, 2 Wall. gs.

? Carr 7. Hilton, 1 Curt. C. C. 230.

* Martin 7. Smith, 1 Dillon, 85. This case contains a full review of the
authorities. McLain . Ferrell, 1 Swan (Tenn.), 48; Buckner z. Calcote, 28
Miss. 432; Cook 7. Lindsey, 34 Miss. 451; Phalen . Clark, 19 Conn. 421}
Moore v. Greene, 2 Curt. C. C. 202; affi'd, 19 How. 69, 72.

* Buckner ». Calcote, 28 Miss. 432, 434. See Nudd z. Hamblin, 8 Allen
‘(Mass.), 130. Compare Baldwin z. Martin, 35 N. Y. Super. Ct. 98 ; Barlow
2. Amold, 6 Fed. Rep. 355; Erickson #. Quinn, 3 Lans. (N. Y.) 302.

* 9 Me. 131.

¢ 31 Me. 448.
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could not recover because he might at all times have
inquired at the bank and learned the truth.! In Boyd .
Boyd it was ruled that the concealment which would
avoid the statute must go beyond mere silence. It must
be something done to prevent discovery. The conceal-
ment must be the result of positive acts® An allegation
that the defendants pretended and professed to the world
that the transactions were dora fide was looked upon as be-
ing too general. In Wood ». Carpenter ¢ a pleading which
read as follows: “ And the plaintiff further avers that he
had no knowledge of the facts so concealed by the de-
fendant until the year A. p. 1872, and a few weeks only
before the bringing of this suit,” was held to be clearly bad.
The court in this case, in a critical and exhaustive opinion,
review many of the cases which have just been consid-
ered, and then observe that a wide and careful survey of
the authorities leads to the following conclusions: First,
the fraud or deceit which enable the offender to do the
wrong may precede its perpetration. The length of time
is not material, provided there is the relation of design
and its consummation. Second, concealment by mere
silence is not enough. 7kere must be some trick or con-
trivance intended to exclude suspicion and prevent ingquiry.
Third, there must be reasonable diligence, and the means
of knowledge are the same thing in effect as knowledge
itself. Fourth, the circumstances of the discovery must
be fully stated [pleaded] and proved, and the delay which
has occurred must be shown to be consistent with the
requisite diligence.®

! See, further, Rouse v. Southard, 39 Me. 404.

* 27 Ind. 429.

? Stanley v. Stanton, 36 Ind. 445.

¢ 101 U. S. 135.

* In Erickson 7. Quinn, 47 N. Y. 413, Rapallo, J., said: * The funda-
mental fact from which the conclusion of a fraudulent intent is drawn, is the
absence of any valuable consideration for the conveyance. So long as the
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§ 150. Complaints bad for multifariousness.—Judge
Story says that multifariousness is “ the improperly join-
ing in one bill distinct and independent matters, and
thereby confounding them ; as, for example, the uniting
in one bill of several matters, perfectly distinct and uncon-
nected, against one defendant, or the demand of several
matters of a distinct and independent nature against sev-
eral defendants in the same bill”! “What is more famil-
iarly understood by multifariousness as applied to a bill, is
where a party is brought as a defendant upon a record,
with a large portion of which, and of the case made by
which, he has no connection whatsoever.”? The authori-
ties bearing upon this question are very numerous, but

.there is deducible from them all no positive inflexible
rule as to what, in the sense of courts of equity, constitutes
multifariousness, which is fatal on demurrer® Indeed it
seems to be generally recognized as an impossibility to
formulate a general rule as to what is considered multifari-
ousness; every case must be governed by its own circum-
stances, and the court must exercise a sound discretion on
the subject! The rule in relation to multifariousness, say
the Supreme Court in Iowa, is one of convenience, and
though the matters set forth in the pleading are distinct,
yet if justice can be administered between the parties

creditor was ignorant of that essential and controlling fact, the statute ought
not to run against him.”

! Story’s Eq. PL. § 271. See Walker ». Powers, 104 U. S, 251.

* Story's Eq. PL. § 530. See Campbell ». Mackay, 1 Mylne & Cr. 617.

? DeWolf . Sprague Mfg. Co. 49 Conn. 292. See generally Att'y Gen.
eral ». Cradock, 3 Mylne & Cr. 85; Knye 2. Moore, 1 Sim. & S. 61; Ken-
sington z. White, 3 Price, 164; Cornwell v. Lee, 14 Conn. §524; Middletown
Savings Bank v. Bacharach, 46 Conn. §522.

* Gaines v. Chew, 2 How. 619 Oliver v. Piatt, 3 How. 333. See McLean
2. Lafayette Bank, 3 McLean, 415; Abbot #. Johnson, 32 N. H. 26; Car-
ter v. Kerr, 8 Blackf. (Ind.) 373; Butler ». Spann, 27 Miss. 234; Brown v.
Haven, 12 Me. 164; Richards ». Pierce, §2 Me. 560; Warren v. Warren, 56
Me. 360; Bugbee v. Sargent, 23 Me. 269 ; Weston v. Blake, 61 Me. 453. See

§ 132,
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without a multiplicity of suits, the ob]ectlon will not pre-
vail! The objection that the bill is multifarious is al-
ways discouraged by the courts when, instead of advanc-
ing, it will defeat the ends of justice?

§ 151. Pleadings held not multifarious—Such being
the general condition of the law it follows that the prac-
titioner must be furnished with instances and illustrations
drawn from reported cases, for his guidance.

In a suit before the Supreme Judicial Court of New
Hampshire,® it was decided that it was not multifarious to
join in a creditor’s bill, as parties defendant with the debtor,
several persons to whom he conveyed distinct parcels of
property, out of which the creditor sought satisfaction of
his debt, although such persons might have no common in-
terest in the several parcels conveyed.* And in Dimmock
2. Bixby,® it was held that a demurrer for multifariousness
would hold good only when the plaintiff claimed several
matters of a different nature, and not when one general
right was asserted, although the defendants might have
separate and distinct rights. The same principle is recog-
nized in Boyd ». Hoyt® That was a case of a creditor’s
bill brought to reach property of a judgment-debtor which
had been fraudulently transferred to two or more persons
holding different portions of it by distinct conveyances,
and it was decided that such persons might be joined.
The chancellor lays it down that when the object of a suit

! Bowers v. Keesecher, 9 Iowa, 422.

* Marshall ». Means, 12 Ga. 61. Where two distinct subjects are em-
braced in a bill, ¢. g., the avoidance of a marriage settlement and the annul-
ment of a will, though the necessary parties to the suit may be the same,
their interests and attitude are decidedly at variance, and the bill is bad for
multifariousness. McDonnell z. Eaton, 18 Fed. Rep. 710.

? Chase v. Searles, 45 N. H. 519,

+ See §§ 54, 55, 132.

s 20 Pick. (Mass.) 377.

¢ 5 Paige (N. Y.), 65.
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is single, but different persons have or claim separate inter-
ests in distinct or independent matters, all connected with
and arising out of the single object of the suit, the com-
plainant may bring such persons before the court as defend-
ants, so that the whole object of the bill may be effected in
onesuit, and further unnecessary and useless litigation
prevented. The case of Morton . Weil ! is an important
illustration in point. Creditors by different judgments
united in bringing a suit against the executors under the
will of a decedent, alleging the fraud of that person in con-
tracting the debts, and joined as defendants various par-
ties having liens upon, or title to, the property in ques-
tion by reason of judgments or assignments, alleging that
such liens or titles were fraudulently obtained, and pray-
ing that the same might be vacated, and the defendants
compelled to account for and pay over the property. On
demurrer to the bill it was decided that the parties to it
were properly joined, and that in other respects it was
sufficients In another case® a creditors’ bill filed against
the debtor and his grantees, for the purpose of setting aside
a number of voluntary conveyances, severally made to
each of the parties, was held to be good. And in Harri-
son ». Hallum,! the court say that it is proper, where there
are several judgment-debtors in the same judgment, and
one of them has made a fraudulent conveyance to one
grantee, and another has made a similar conveyance to
another grantee, and a third has made a like conveyance
to still another grantee, to unite all the debtors and their

L

! 33 Barb. (N. Y.) 30.

* See Lawrence v. Bank of the Republic, 35 N. Y. 320; Reed . Stryker, 12
Abb. Pr. (N. Y.) 47; Fellows v. Fellows, 4 Cowen (N. Y.), 682; Lewis ». St.
Albans Iron & Steel Works, 50 Vt. 481; Arnold . Amold, 11 W. Va. 449.
See, further, Way, ». Bragaw, 16 N. J. Eq. 213; Hicks 2. Campbell, 19 N. J.
Eq. 183; Randolph #. Daly, 16 N. J. Eq. 313.

* Williams #. Neel, 10 Rich. Eq. (S. C.) 338.

¢ 5 Coldw. (Tenn.) 525.
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several fraudulent grantees in one common bill for the
relief of the judgment-creditors. Again, where a debtor,
with intent to defraud his creditors, purchased land, caus-
ing the deed to be made to his wife, who participated in
the fraud and conveyed the land to another person with
the same intent, who in turn conveyed it to a third, both
grantees being cognizant of the fraud, it was held, in an
action brought by a creditor to set aside the conveyances,
that both transactions being of the same nature, though
different in form, could be properly joined in the same
complaint.! A bill is not regarded as multifarious,
though brought to recover different portions of the estate
of a debtor, from several defendants, if the alleged illegal
transfers were the result of a common purpose on the
part of the defendants to dismember the estate.?

§ 152. The cases upon this subject are almost without
number. In De Wolf ». Sprague Mfg. Co.,* it appeared
that the plaintiff held a judgment lien upon certain real
estate upon which a trust-mortgage had been executed,
which, if valid, was entitled to priority. The suit was
brought to set aside or postpone the mortgage, on the
ground that it was void against the complaining creditor,
and for a foreclosure of the judgment lien, and for posses-
sion, and the mortgagors and the trust-mortgagee were
made defendants. The court, after protracted argument
and an extended review of the authorities, held that the bill
was not multifarious. In Parker ». Flagg* the court say:
“The bill is brought by the executor, representing all the
creditors of an insolvent estate, to set aside conveyances
made by the testator of all his property, real and per-

! North ». Bradway, 9 Minn. 183.
? Van Kleeck v. Miller, per Choate, J., 19 N. B. R. 486; citing Boyd .
Hoyt, 5 Paige (N. Y.), 65; Platt 2. Preston, 19 N, B. R. 241.
3 49 Conn. 282.
¢ 127 Mass, 30.
15
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sonal, in fraud of those creditors, to his wife, who is the
sole defendant ; some of the property consists of mort-
gages, to recover which the plaintiff has no adequate rem-
edy at law ; all the conveyances appear to have been part
of one scheme, and no objection is, nor, it would seem,
could be taken to the bill for multifariousness. The de-
murrer was erroneously sustained, and should have been
overruled.”! It is perhaps unnecessary to further multi-
ply illustrations. Some of the cases have certainly gone
to an extreme limit, and parties have been held together
as defendants in one action by a very slender thread of
reasoning. The St. Louis Court of Appeals, commenting
upon the subject, say : “ The principle that it is not suffi-
cient that the defendants are all concerned in some gener-
al charge, such as fraud on the part of the debtor, or that
as grantees of distinct properties by distinct conveyances
they obtained title through him, but that all the defend-
ants should at least have an interest in the principal point
in issue in the case, is surely of some value as a general
test. In cases like the present it would be decisive.
Here there is no material issue in which all the defend-
ants have a common interest, and consequently no tie to
make them defendants in one suit. * * * It is ob-
vious that, merely from convenience to plaintiffs, the de-
fendants ought not to be put to the trouble and expense
of litigating matters with which they are unconnected.” *
These observations were made in a case in which there
were twenty defendants having a common source of title
from an alleged fraudulent grantor ; the conveyances were
separate and made at different times, and the defendants
were beneficiaries and trustees indiscriminately joined.
The bill was pronounced multifarious. The decision,

! Chase ». Redding, 13 Gray (Mass.), 418; Welsh »: Welsh, 105 Mass.
229; Gilson 2. Hutchinson, 120 Mass. 27.
* Bobb 7. Bobb, 8 Mo. App. 260.
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however, can scarcely be harmonized with some of the
authorities already discussed.

§ 153. Alternative relief.—In Alabama creditors’ bills
may be filed for a double purpose; asking in the alterna-
tive to have two or more conveyances cancelled as in-
tended to hinder, delay and defraud creditors, or to have
them construed as together constituting a general assign-
ment enuring, under the statute of that State, to the
benefit of all the insolvent’s creditors equally.!

§ 154. Attacking different conveyances—The fact
that a plaintiff seeks to set aside two or more conveyances
as fraudulent, does not require that each conveyance shall
be set forth in a separate paragraph as the basis of a
separate cause of action. They constitute but one cause
of action, the fraudulent disposition of his property by
the judgment-debtor?

§ 155. Prayer of Complaint—Variance.— Verifica-
fion.—As a general rule in the modermn procedure a
mistake in the demand for relief is not fatal. In Buswell
2. Lincks,® the court said : “ The point is made that the
bill was framed upon the basis of a claim that there had
been a fraudulent trust-deed, and a receiver had been
prayed for, while the relief given in setting aside the
fraudulent conveyance and adjudging a sale of the lease-
hold under execution was inconsistent with the prayer of
the complaint. The sufficient answer to this proposition
is, that the judgment was such as the court was bound to
‘give upon the allegations and proofs without reference to
the relief demanded.” And where the bill, in addition to
the general demand for relief, contained a prayer that a
deed be set aside, it was held that, merely because of a

! Crawford ». Kirksey, so Ala. 591.
* Strong ». Taylor School Township, 79 Ind. 208,
* 8 Daly (N. Y.), 527.
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prayer that the defendant be decreed to give the com-
plainant possession of the land, the bill would not be
treated as a bill for possession, nor dismissed on the
ground that ejectment was the proper remedy.! As a
general rule complainants are entitled, under a prayer for
general relief, to any judgment consistent with the case
made in their bill, but they are not usually entitled to a
decree covering and including matters not referred to in
the pleadings, and as to which the respondents have
never had their day in court.? The court will not hesi-
tate to dismiss a bill which presents a case totally different
from the testimony in the record;® and no decree can
ordinarily be made on grounds not stated in the bill.¢
“The rule is explicit and absolute, that a party must re-
cover in chancery according to the case made by his bill
or not at all, ‘ secundum allegata’ as well as ‘probata.”®
Matters not charged in the bill should not be considered
on the hearing.® If, however, the special prayers are
inapt and incongruous, and so framed that no relief can
be granted under them, the court under the prayer for
general relief may render any appropriate judgment con-
sistent with the case made by the bill.*

The objection that a bill is not verified is immate-
rial, as a bill in equity need not usually be sworn to unless
it is sought to use it as evidence upon an application for
a provisional injunction or other similar relief?

! Miller . Jamison, 24 N. J. Eq. 41. See Sedg. & Wait on Trial of Title
to Land, § 169.

* Wilson ». Horr, 15 Iowa, 492; Tripp ». Vincent, 3 Barb. Ch. (N. Y.)
613 ; Parkhurst . McGraw, 24 Miss. 139; Hovey ». Holcomb, 11 Ill. 660.

* Roberts #. Gibson, 6 H. & J. (Md.) 123.

¢ Bailey ». Ryder, 10 N. Y. 363.

* Bailey v. Ryder, 10 N. Y. 370; Clark v. Krause, 2 Mackey (D. C.), 573;
Eyre v. Potter, 15 How. 42.

¢ Hunter v, Hunter, 10 W. Va, 321.

7 Annin . Annin, 24 N. J. Eq. 188.

* Hughes #. Northern Pacific R. R. Co. 1 West Coast Rep. 24.
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§ 156. Amendment.—A variance between the actual
date of the judgment and that set forth in a creditors’ bill
based on it, may be corrected by amendment at any time
during the proceedings; but as the complainant is not
absolutely confined to the exact date stated in the bill
the amendment may be unnecessary! An amendment of
a bill as to the description of the property under well
established rules of procedure only operates from the time
of the service of the amended pleading? The bill may be
amended on the final hearing in the United States Circuit
Court, so as to state that the value of the matter in dis-
pute exceeds five hundred dollars® Speaking upon the
subject of amendments, Davis, ]., said, in Neale o.
Neales:* “To accomplish the object for which a court
of equity was created, it has the power to adapt its pro-
ceedings to the exigency of each particular case, but this
power would very often be ineffectual for the purpose,
unless it also possessed the additional power, after a cause
was heard and a case for relief made out, but not the
case disclosed by the bill, to allow an alteration of the
pleadings on terms that the party not in fault would
have no reasonable ground to object to. That the court
has this power and can, upon hearing the cause, if unable
to do complete justice by reason of defective pleadings,
permit amendments, both of bills and answers, is sus-
tained by the authorities.” ®

§ 157. Description.—Aside from interests not liable
to execution, the fact that a creditor is compelled to
file a bill in equity usually implies ignorance on his

! First Natl. Bank of M. ». Hosmer, 48 Mich. 200.

* Miller 2. Sherry, 2 Wall. 250.

* Collinson ». Jackson, 8 Sawyer, 358,

‘9 Wall. 8.

* Citing Mitford’s Chancery Pleading, 326, 331; Story’s Equity Pleading,
8§ 904, 905 ; Daniel's Chancery Pr. & Pl 463, 466; Smith ». Babcock, 3
Sumner, §83; McArtee 0. Engart, 13 Ill. 242.
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part of the exact character and form in which the
debtor has invested or secreted his property. If such
were not the case, process of execution would be invoked.
It should not, therefore, be necessary to particularly de-
scribe or indicate in the complaint, the assets, whether le-
gal or equitable, which it is proposed to reach by the bill*
Thus a bill was entertained which alleged that the defend-
ant “ has equitable interests, things in action, and other
property which cannot be reached by execution, and that
he has also debts due to him from persons unknown.”?
In Miller 2. Sherry? the original bill was in the form of a
creditor’s bill. It contained nothing specific except as to
certain transactions betweén the debtor and one Rich-
ardson. There was no other part of the bill upon
which issue could be taken as to any particular proper-
ty. The court held that it was effectual for the pur-
pose of creating a general lien upon. the assets of the
debtor, as a means of discovery, and as the foundation
for an injunction and an order that the debtor execute a
conveyance to a receiver. Furthermore, that if it became
necessary to litigate as to any specific claim, other than
that against Richardson already specified, an amendment
to the bill would have been indispensable. The bill did
not create a /zs pendens operating as notice affecting any
real estate. To have that effect the recital in the de-
scription must be so definite that any one reading it can
thereby learn what property is intended to be made the
subject of the litigation.* Where the complainant in a

! Shainwald 2. Lewis, 6 Fed. Rep. 766.

* Lanmon 2. Clark, 4 McLean, 18. * The jurisdiction of a court of equity to
reach the property of a debtor justly applicable to the payment of his debts,
even when there is no specific lien on the property, is undoubted.” Public
Works v. Columbia College, 17 Wall. 530.

3 2 Wall. 249.

¢ See Griffith ». Griffith, 9 Paige N.Y.), 317. Compare Sharp v. Sharp, 3
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creditor’s bill seeks to obtain satisfaction out of lands
inherited or devised, and is unable to specify the lands,
he may state that fact in the bill, and call upon the heirs
to discover the lands devised or inherited, so that they
may be reached by amendment of the bill or otherwise.!
If the description be indefinite it may be aided by the
evidence.?

Wend. (N. Y.) 278; King v. Trice, 3 Ired. (N. C.) Eq. 573; McCauley v.
Rodes, 7 B. Mon. (Ky.) 462.

! Parsons v. Bowne, 7 Paige (N. Y.), 354. See § 147.

* Williams ». Ewing, 31 Ark. 235. The circumstance that a deed did not
give an accurate description of the land intended to be conveyed will not defeat
a settlement where the description used could leave no one in serious doubt as
to the land intended. Wallace 2. Penfield, 106 U. S. 263.



CHAPTER X

OF THE PLEA OR ANSWER.

§ 158. Answer and burden of proof. § 163. Particularity of denial in the an-
159. Avoiding denial. swer.

160. Answer as evidence for or against| 163. Denying fraud or notice,
co-defendant. 164. Admission and avoidance.

161. Pleading to the discovery and the| 165. Avoiding discovery.
relief. 166. Affirmative relief.

167. Waiver of verification.

§ 158. Answer and burden of proof.—Usually, as we
have seen, in creditors’ actions to reach assets, or bills in
equity to annul fraudulent alienations, the debtor and the
fraudulent alienees are made parties defendant. The
latter are necessary parties to the end that the judg-
ment may conclude them, and the court obtain jurisdic-
tion over and possession of the assets in their hands,
and annul the colorable transfer. It is manifest that
the defendant alienee has rights in the suit different
from and superior to those of the debtor. The latter
is of course concluded by the judgment upon which
the bill proceeds, and can withhold from his creditor
nothing but exempt property. The alienee, on the
other hand, may claim to be a dona jfide purchaser, or
may show the absence of actual fraud, and thus be al-
lowed to hold the property as security for advances. The
grantor may “ intend a fraud, but if the grantee is a fair,
bona fide, and innocent purchaser, his title is not to be af-
fected by the fraud of his grantor.”! It follows that the
alienee cannot be prejudiced by the fact that judgment

' Sands w. Hildreth, 14 Johns. (N. Y.) 498, per Spencer, J.; Hollister 2.
Loud, 2 Mich. 310; Kittering ». Parker, 8 Ind. 44.
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proconfesso passes against the debtor,! or that fraud is ad-
mitted or alleged in the debtor's answer? The defense
that a party is a doxa jfide purchaser is an affirmative de-
fense only in cases where fraud in some previous holder of
the title has been shown? and ordinarily a sworn answer
responsive to a direct interrogatory or specific charge of
fraud must, until disproved, be accepted as true.* Fraud,
as we have already seen,® is not a thing to be presumed,
but must be proved and established by evidence sufficient
for that purpose,® although, as already shown, it is some-
times practically a legal deduction from uncontroverted
facts, or from evidence the weight of which is practically
conclusive.®

§ 159. Avoiding denia/.—The general rule prevails,
under equity procedure, that an answer under oath, so
far as it is responsive, is to be taken as true urless
overcome by competent proof.? When the defendant,
by his answer under oath, has expressly negatived the
allegations of the bill, and the testimony of only one
person has affirmed what has been negatived, the court
will not decree in favor of the complainant. There
is then oath against oath.® The complainant gener-
ally calls upon the defendant to answer on oath, and
is therefore bound to admit the answer, so far as
he has called for it, to be prima facie true, and as

t Thames v. Rembert, 63 Ala. 561. See Dick . Hamilton, 1 Deady, 322;
Fulton v. Woodman, 54 Miss. 158-173.

1 See Scheitlin 2. Stone, 43 Barb. (N. Y.) 637.

3 Fulton 2. Woodman, §4 Miss. 172.

¢« Fulton . Woodman, §4 Miss. 159; Hartshorn z. Eames, 31 Me. 98.

8 See § 6.

¢ Grover . Grover, 3 Md. Ch. 3s.

7 See §§ 9, 10.

¢ See § 10.

® Wright ». Wheeler, 14 Iowa, 13; Allen . Mower, 17 Vt. 61; Parkhurst
v. McGraw, 24 Miss. 134.

10 Jacks #. Nichols, § N. Y. 178.
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much worthy of credit as the testimony of any witness.
This rule does not extend, however, to averments em-
bodied in the answer not directly responsive to the allega-
tions contained in the bill, since the complainant has not
called for such averments.! Allegations not responsive
to the bill, if denied by a general replication, must be
proved before becoming available to the party making
them.? In Green ». Tanner?® the court said: “ That the
answer, being responsive to the bill, is evidence for the
defendants as to facts within their own knowledge, is
not denied. And by a well-established rule of equity, the
answer must be taken to be true, unless contradicted by
two witnesses, or by one witness with probable and cor-
roborating circumstances.”* In Bowden z. Johnson® it
was contended by counsel that, as the bill prayed that
the defendant should answer its allegations on oath, the
answer was evidence in his favor, and was to be taken as
true unless it was overcome by the testimony of one wit-
ness and by corroborating circumstances equivalent to
the testimony of another witness. The court found facts
“sufficient to satisfy the rule of equity,” and cite from
Greenleaf® to the effect “that the sufficient evidence to
outweigh the force of an answer may consist of one wit-
ness, with additional and corroborative circumstances,
which circumstances may sometimes be found in the
answer itself ; or it may consist of circumstances alone,
which, in the absence of a positive witness, may be suffi-
cient to outweigh the answer even of a defendant who

1 Seitz v. Mitchell, 94 U. S. 582.

* Humes 2. Scruggs, 94 U. S. 24.

3 8 Metcalf (Mass.), 422.

4 Flagg v. Mann, 2 Sumner, 487. See Tompkins 2. Nichols, 53 Ala. 198;
Parkman v. Welch, 19 Pick. (Mass.) 234; Hoboken Bank z. Beckman, 33
N. J. Eq. s5.

s 107 U. S. 262,

¢ Greenleaf on Evidence, Vol. 3, § 289.
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answers on his own knowledge.”! It seems that the
credibility of the defendants’ answers setting forth con-
sideration, will be destroyed by proof that the vendee
permitted the vendor to assert in his hearing, without con-
tradicting him, that no indebtedness existed.?

§ 160. Answer as evidence for or against co-defendant.
—The equity practice seems to be settled that generally
speaking the answer of one defendant cannot be used
against another defendant® In Salmon z. Smith* the rule
is recognized that the answer of one defendant to a bill in
chancery which shows that the complainant is not entitled
to the relief sought, enures in favor of his co-defendant
as evidence.” So it is said by Mr. Greenleaf® *that
where the answer in question is unfavorable to the plaint-
iff, and is responsive to the bill, by furnishing a disclosure:
of the facts required, it may be read as evidence in favor
of a co-defendant, especially where the latter defends -
under the title of the former.”* Where the complainants.
choose to rely upon admissions or confessions in an
answer, the denials and admissions must, of course, be
considered as a whole.®

§ 161. Pleading to the discovery and the velief—
Chancellor Walworth stated in Brownell 2. Curtis® that,
in certain cases where the discovery asked for would tend

1s, P, Williamson ». Williams, 11 Lea (Tenn.), 365.

* Bradley 2. Buford, Sneed. (Ky.) 12.

3 Salmon v. Smith, 58 Miss. 408; Powles #. Dilley, 9 Gill (Md.), 222;
McKim 2. Thompson, 1 Bland (Md.), 161.

4 58 Miss. 400, 408.

$ Davis ». Clayton, 5 Humph. (Tenn.) 446.

¢ 3 Greenl. Ev. § 283.

7 See Mills #. Gore, 20 Pick. (Mass.) 28; Miles ». Miles, 32 N. H. 147;
Powles ». Dilley, 9 Gill (Md.), 222; Field z. Holland, 6 Cranch, 8; Clason 7.
Morris, 10 Johns. (N.Y.) 524; Lingan ». Henderson, 1 Bland (Md.), 261.
But see Cannon v. Norton, 14 Vt. 178,

¢ Crawford . Kirksey, 50 Ala. 597.

® 10 Paige (N. Y.), 214.
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to criminate the defendant, or subject him to a penalty or
forfeiture, or entail a breach of confidence, the defendant
was not bound to make a discovery to aid in establishing
thefacts,’ although the complainant might be entitled to re-
lief. Inthe course of the opinion it was further said : “But
where the same principle upon which the demurrer to the
discovery of the truth of certain charges in the com-
plainant’s bill is attempted to be sustained, is equally ap-
plicable as a defense to the relief sought by the bill,
the settled rule of the court is that the defendant cannot
be permitted to demur as to the discovery only, and
answer as to the relief? This general rule is equally ap-
plicable to the case of a plea; and the defendant cannot
plead any matters in bar of the discovery merely, when
the matters thus pleaded would be equally valid as a de-
fense to the relief.”

§ 162. Particularity of denial in the answer—Chan-
cellor Kent, in Woods ». Morrell? in discussing the suffi-
ciency of an answer to the allegations of a bill in equity,
said: “The general rule is, that to so much of the bill
as is material and necessary for the defendant to answer,
he must speak directly, without evasion, and not by way
of negative pregnant. He must not answer the charges
merely literally, but he must confess or traverse the sub-
stance of each charge positively, and with certainty ; and
particular precise charges must beanswered particularly
and precisely, and not in a general manner, even though
a general answer may amount to a full denial of the
charges”* This rule is well illustrated in Welcker .

1 Citing Atty. Genl. . Brown, 1 Swanst. 294; Dummer z. Corporation of
Chippenham, 14 Ves. 245; Hare on Disc. 5. See § 165,

* Citing Morgan ». Harris, 2 Bro. C. C. 124; Waring v. Mackreth, Forrest,
129; Story's Eq. Pleadings, 254, n. 1; Welf. Eq. Pleadings, 133.

3 1 Johns. Ch. (N.Y.) 107.

4 See Hunter ». Bradford, 3 Fla. 285; Barrow ». Bailey, 5 Fla. 23.
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Price,! where the bill charged that the land conveyed by
the debtor to his wife was “all the property of which the
said John F. was possessed.” The answer set forth that
the debtor “ was then in good circumstances, with means
enough and more than enough to pay all his debts.”
This latter statement was characterized as a mere legal
conclusion which a party was not permitted to draw for
himself, or to express an opinion concerning, without dis-
closing facts to justify it, and as being a mere evasion of
the real issue as to the possession of other property.

It is a familiar rule that a positive denial of fraud in
an answer will not prevail against admissions, in the same
pleading, of facts which show that the transaction was
fraudulent ;* also, that in weighing the whole evidence in
the case, the fact that the defendant answers only gener-
ally, denying the fraud, will operate against him whenever
the bill charges him with particular acts of fraud.®* A
charge in a bill that the deed in question was never prop-
erly delivered, and that the grantor retained possession
after the conveyance, should, if untrue, be specifically de-
nied.* '

§ 163. Denying fraud or notice.—In order to entitle
a party to protection as a purchaser without notice, he
must deny notice of the fraud fully and particularly,
whether the defense be set up by plea or answer? and
even though notice is not charged in the bill® We may
here observe that constructive fraud is not regarded as a

12 Lea (Tenn.), 667.

* Robinson . Stewart, 10 N. Y. 194; Jackson v. Hart, 11 Wend. (N. Y.)
349, per Savage, Ch. J. See Hoboken Bank . Beckman, 33 N.]. Eq. 53;
Sayre . Fredericks, 16 N. J. Eq. 205.

3 Parkman v. Welch, 19 Pick. (Mass.) 234.

¢ Hudgins 7. Kemp, 20 How. 52.

s Stanton v. Green, 34 Miss. §92; Gallatian #. Cunningham, 8 Cowen (N.
Y.), 374; 2 Leading Cases in Eq. part 1, pp. 85, 86; Miller . Fraley, 21 Ark.
22. Compare Friedenwald . Mullan, 10 Heisk. (Tenn.) 226.

¢ Manhattan Co. v. Evertson, 6 Paige’s Ch. (N. Y.) 466.
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fact, but is treated rather as a conclusion of law drawn
from ascertained facts. Hence, as we have said,! where
an answer denies the fraud, but nevertheless admits facts
from which the existence of fraud follows, as a natural and
legal if not a necessary and unavoidable conclusnon, the
denial will not avail to disprove it.?

§ 164. Admission and avoidance—It is an estab-
lished rule of evidence in equity that, where an answer
filed in a cause admits a fact and insists upon a dis
tinct fact by way of avoidance, the fact admitted is estab-
lished, but the fact insisted upon must be proved ; other-
wise the admission stands as if the fact in avoidance had
not been averred.?

§ 165. Avoiding discovery.—An important question is
frequently presented as to whether or not a defendant
can defeat a discovery by pleading that the disclosure
may subject him to criminal prosecution. Such a plea
has been held not sufficient to excuse a discovery,* while
in many cases it is regarded as sufficient to excuse the
party - from answering.® This same question comes up
in various forms in civil procedure, and, at least in the
United States, the general rule and practice is that a party
may omit to verify a pleading, or decline to make a dis-
closure, which will tend to degrade or criminate him.

§ 166. Affirmative reltef.—No affirmative relief can
ordinarily be accorded to the defendant unless it is claimed

! See § 162.

* Sayre v. Fredricks, 16 N. J. Eq. 209; s. P. Cunningham . Freeborn, 11
Wend. (N. Y.) 253.

3 Clements v. Moore, 6 Wall. 315; Presley’s Evidence, p. 13; Hart #.
Ten Eyck, 2 Johns. Ch. (N. Y.) 62; Clarke z. White, 12 Peters, 190.

¢ Devoll . Brownell, 5 Pick. (Mass.) 448: Bunn v. Bunn, 3 New Rep.
679. See Wich v. Parker, 22 Beav. 59. Compare Reg. ». Smith, 6 Cox’s Cr.
Cases, 31. See § 161.

s Michael z. Gay, 1 Fost. & Fin. 409; Bay State Iron Co. v. Goodall, 39
N. H. 237; Horstman ». Kaufman, 97 Pa. St. 147.
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by cross petition, or as an affirmative defense ; yet where
such relief has been granted without objection in the
court below, the decree will not always for that reason be
reversed on appeal.! It may be here observed that under
the practice in Alabama the fact that the debtor has other
property which might be subjected to the payment of
the judgment, is not available to a voluntary alienee
unless presented by cross bill.? The homestead may be
protected by cross bill? As elsewhere shown, the vendee,
when deprived of the property, may obtain reimburse-
ment for the amount actually advanced if no intentional
wrong is shown. It is intimated in McLean 2. Letch-
ford,* that the court would not consider his claim to
reimbursement in the absence of a cross bill, though it is
conceded that reimbursement has been made in a proper
case where no cross bill had been filed.®

§ 167. Waziver of verification—The pleadings in the
class of litigation under discussion are usually verified.
Where code practice prevails, if a verified bill of complaint
is filed, all subsequent pleadings must be under oath ex-
cept demurrers, which, of course, only raise questions of
law. Though the complainant waive an answer under
oath from' the defendant, yet the latter may nevertheless
verify the pleading. So held in Clements z. Moore.*
Swayne, J., said, ““ It was her right so to answer, and the
complainants could not deprive her of it. Such is the
settled rule of equity practice, where there is no regula-
tion to the contrary.” It issaid that the practice of waiv-

' Kellogg v. Aherin, 48 Iowa, 299.

* Leonard ». Forcheimer, 49 Ala. 145.

3 Thomason v. Neeley, 50 Miss. 313.

4 60 Miss. 182.

s Compare Dunn ». Chambers, 4 Barb. (N. Y.) 381; Grant . Lloyd, 20
Miss. 192; Alley . Connell, 3 Head (Tenn.), 578. See § 51.

¢ 6 Wall, 314.
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ing an answer under oath originated in the State of New
York, by virtue of a provision incorporated in the
statute,! at the suggestion of Chancellor Walworth, and -
was intended to introduce a new principle into the
system of equity-pleading. It was designed to leave it
optional with the complainant to compel a discovery in
aid of the suit, or to waive the oath of the defendant if
the complainant was unwilling to rely upon his honesty,
and chose to establish his claim by other evidence.?

'N, Y. R, S, p. 175,§ 44,
s See Armstrong . Scott, 3 Greene (Ia.), 433; Burras ». Looker, 4

Paige (N. Y.), 227.
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OF THE JUDGMENT OR DECREE.

§ 168. The judgment conclusive.

169. Judgment res adjudicata though the
form of procedure be changed.

170. Judgment appointing rcceiver.
171. Judgment avoids sale omly as to

creditor—not absolutely.

1732. Judgment transferring title.

173. No judgment in favor of unrepre-

sented ‘parties.
174, Confession of judgment.

§ 176. Accounting by fraudulent vendee
to debtor.
177. | Personal judgment against fraud-
178. ulent vendee.
179. Money judgment, when disal-
lowed.

180. Personal judgment against wife.

181. Judgment must conform to relief
demanded.

182. Must accord with complaint.

183. Contradictory verdicts.

175. Impounding proceeds of a fraud-
uYent sale.

§ 168. The judgment conclusive—The form of the
judgment or decree, in suits to annul fraudulent transfers,
or reach equitable assets, and the rights secured by the ad-
judication, constitute important branches of our subject.
The usual attributes attach to the judgment in this class
of cases. It is regarded as an estoppel upon the parties as
to the subject-matter investigated.! But the estoppel has
no wider effect. Raymond ». Richmond?is an illustra-
tion of our meaning. There the action was instituted by
an assignee against a sheriff and an execution: creditor
for levying upon property which had theretofore been
adjudged to belong to the assignee, in an actiorn in which
the assignee, the assignor, and the execution defendant
were parties. The court very properly held that, as the
creditor under whose judgment and execution the seizure
had been effected was not a party to the prior litigation,
the adjudication did not conclude him. Hence such
creditor was entitled to show that the transfer made by

i See /n re¢ Hussman, 2 N. B. R. 441; Downer %. Rowell, 25 Vt, 336;
Raymond ». Richmond, 78 N. Y.J351.
278 N. Y. 351; second appeal, 88 N. Y. 671.

16
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the execution defendant, although the title had been ad-
judged to be in the assignee, was fraudulent in fact, and
the seizure of the property therefore justifiable.

§ 169. Fudgment res adjudicata though the form of
procedure be changed.—Where creditors seek by bill in
equity to subject a vested estate in remainder to their
claims, and the courts decide against them, the question
will be res adjudicata if the creditors afterwards try to
levy by execution on the same interest, when it has be-
come an estate in possession by the death of the life
tenant.! .

§ 170. Fudgment appointing recerver.—The partic-
ular form of the decree in a creditor’s action to cancel a
fraudulent conveyance, is in some instances of vital im-
portance to the complainant. A court of equity un-
doubtedly possesses the power to pronounce a judgment
annulling and clearing away the fraudulent obstruction,
and then, by acting upon the person of the debtor, to
compel him to convey the title to a receiver! The
practitioner, however, should be cautious about entering
up such a judgment, as the title which the receiver or a
purchaser from him acquires, rests upon the debtor's own
conveyance, and has no relation to the original judgment
which is the foundation of the bill in equity. It has been
said that when the creditor pursues this course he aban-
dons the lien of his judgment and seeks satisfaction of
his debt out of the debtor’s property generally. In
Chautauque County Bank ». Risley,? the creditor’s action
was founded upon the first judgment recovered against
the debtor, and the property was, under the order of the

! Nichols #. Levy, 5 Wall. 433.
* Chautauque County Bank ». Risley, 19 N. Y. 374; Cole ». Tyler, 65

N.Y.77. Compare McLean v. Cary, 88 N. Y. 391.
‘19 N. Y. 374.
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court, conveyed by the debtor to a receiver. It was de-
cided that another creditor, whose judgment was subse-
quent to that which was the foundation of the creditors’
bill, but which was entered prior to the time the bill was
filed, might sell the real estate on execution, and the pur-
chaser at such sale would acquire a better title than the
grantee from the receiver. The creditor should therefore
be careful not to sacrifice the advantage which the prior
judgment gives him, and, having cleared the fraudulent
conveyance out of the way, should, especially if subsequent
judgments have been entered, proceed by execution and
sale on his first judgment. In Cole 2. Tyler! the judg-
ment set aside the conveyance and merely directed that
the receiver should sell, execute deeds, etc. It is not
easy to discover the theory upon which the receiver could
be said to have acquired the title. The improper form
of the judgment was assigned as a ground for its reversal,
but the court said that, if the direction to sell, etc., was
erroneous, the error would not be rectified by an appeal,
but the correct procedure was by motion to correct the
judgment, the matter being one merely of detail, and not
affecting the decision upon its merits.

§ 171. Fudgment avoids sale only as to creditor—not
absolutely.—The principle must always be kept in view,
that a fraudulent sale is good between the parties.
Giving effect to this doctrine generally controls the form
of the judgment in a creditors’ action. Thus, in Orr 2.
Gilmore,* the conveyance was found to be voidable as
against the creditor, but the court decided that the only
judgment to which the complainant was entitled was a
decree for the sale of the lot in suit and the payment of
the amount of the claim with interest and costs. The sale

‘65 N. Y. 77. * 7 Lans. (N. Y.) 345.
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being valid between the debtor and the fraudulent vendee,
there was nothing to warrant a judgment declaring it null
and void as to every one. In the case cited the judgment
which was held by the higher court to be erroneous de-
clared that the property belonged to the debtor. This
was manifestly wrong, for, where it does not appear that
there are other creditors, the judgment, whether it directs
asale on execution by the sheriff,! or by areceiver} should
only declare the conveyance void as to the plaintiff’s
Jjudgment, and direct a sale for the payment of that alone.
The grantee is entitled to all that might remain of the
proceeds in the shape of surplus,® and, when the creditor
is paid, the decree cancelling the conveyance is satisfied.*
“The action of chancery,” said Nelson, J., ‘““upon the
fraudulent grantor or assignee, is only to the extent of
supplying a remedy to the suitor creditor; as to all other
parties, the assignment remains as if no proceedings had
been taken.”®

§ 172. Fudgment transferving title.—The court has
no power to effect a transfer of title to land by ordering a
sale of it, except in special cases authorized by statute,
such as mortgage and partition sales, sales of infants’
lands, ordinary execution sales, and the like. In suits
brought to reach lands conveyed with intent to defraud
creditors, the proper decree, in New York at least, is to
set aside the fraudulent conveyance, and permit the cred-
itor to issue an execution and sell under it, or compel the
debtor to convey to a receiver and direct the latter to sell.
It was said by Gilbert, J., in Van Wyck v. Baker,® that

1 Orr 2. Gilmore, 7 Lans. (N. Y.) 345.

2 Chautauque Co. Bank #. Risley, 19 N. Y. 369.

3 Van Wyck ». Baker, 10 Hun (N.Y.), 40; Collinson 2. Jackson, 8 Sawyer,
365 ; In re Estes, 6 Sawyer, 460.
. *“Rawson v. Fox, 65 Ill. 202. See Bostwick z. Menck, 40 N. Y. 383;
Kerr v. Hutchins, 46 Texas, 384.

& McCalmont ». Lawrence, 1 Blatch. 23s.

¢ 10 Hun (N. Y.), 40.
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- “the fraudulent deed being annulled, the title remains in
the debtor, and can be passed only by her deed.”' If,
however, the receiver is directed to sell without obtaining
a prior conveyance from the debtor, the erroneous judg-
ment is not, as we have seen,® to be rectified by an appeal
from the judgment, but a motion should be made to cor-
rect it® Where an execution purchaser seeks to cancel a
cloud on his title, of course no conveyance is requisite,
as the plaintiff will be left in the full enjoyment of the
title acquired by the sheriff’s deed.*

8§ 173. No judgment in favor of unrepresented par-
tzes.—In a case before the Supreme Court of California®
it was said to be an anomaly in practice to render judg-
ment in favor of a party who was not before the court,
and was not represented in any manner in the action.
- This observation was made in an action brought by a
creditor against a fraudulent grantee to set aside a convey-
ance made by a-deceased debtor, the ground of relief as-
signed being that the conveyance was made to hinder
and delay creditors. The representative of the deceased
debtor was not a party. The court very properly decided
that it was error to render a judgment declaring a trust

1 Citing Jackson ». Edwards, 7 Paige (N. Y.), 404; Chautauque Co. Bank
v. White, 6 N. Y. 236; Chautauque Co. Bank #. Risley, 19 N. Y. 369. See
Dawley v. Brown, 65 Barb. (N. Y.) 107.

? See § 170.

3 Cole . Tyler, 65 N. Y. 77.

« Hager ». Shindler, 29 Cal, 69. It is said in Ames 2. Gilmore, 59 Mo.
541, that courts of chancery may, in suits to annul a fraudulent deed, not only
divest the title of a fraudulent grantee, but the decree may proceed to vest the
title in the plaintiff. See Kinealy . Macklin, 2 Mo. App. 241; Apperson .
Burgett, 33 Ark. 328. The theory upon which this procedure is founded is
not easily discovered. In the absence of statutory authority, how can a court
be said to be possessed of any title which it can confer or bestow on the cred-
itor? Its province is to clear incumbrances from titles, or to coerce trans-
fers.

s Bachman ». Sepulveda, 39 Cal. 688.
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against the fraudulent grantee and in favor of the un-
represented estate of the grantor.

§ 174. Confession of judgment.—A transfer of prop-
erty by a person heavily indebted, made by means of a
confession of judgment and sale on execution, was ad-
judged void in Metropolitan Bank z. Durant,! upon proof
that it was intended to defraud creditors, and that the
purchaser had knowledge of the facts. Collusive judg-
ments, as we have seen,? are always open to the attack of
creditors. A judgment entered by confession upon an
insufficient statement of facts, is effectual and binding
between the parties, and a sale of property under it is
legal and valid against all the world except existing
creditors having a lien upon the property?

§ 175. Impounding proceeds of a fraudulent sale—
While it may be true that the money received by a fraudu-"
lent vendee from the sale of the property is not legally a
debt due by the vendee to the fraudulent vendor, because
the court will not assist to enforce or render effectual the
fraud, yet in the intention of the parties it is a debt, and
creditors may treat it as such and attach or reach it by
judicial process.* The beneficent and remedial provisions
of the statute, 13 Eliz., would be of little avail if a fraudu-
lent grantee could pass the property over to a mere volun-
teer without notice of the fraud, and upon that ground
claim that the property or its proceeds were safe from the
pursuit of creditors.®

122 N. J. Eq. 35.

t See § 74, and note.

3 Miller . Earle, 24 N. Y. 112. Compare Marrin ». Marrin, 27 Hun (N.
Y.), 602; Dunham . Waterman, 17 N. Y. 9; Mitchell . Van Buren, 27 N.
Y. 300.

¢ Heath v. Page, 63 Pa. St. 124; French 2. Breidelman, 2 Grant (Pa.), 319;
Mitchell ». Stiles, 13 Pa. St. 306.

% “Where a transfer of property is made. which is held void under the
provisions of the bankruptcy act, as against the assignee in bankruptcy, the
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¥ § 176, Accounting by fraudulent vendee to debtor.—
Though a party may have intended to defraud the cred-
itors of a debtor by taking and converting his property
into cash, such intent is rendered harmless by his deliver-
ing the proceeds of the sale to the debtor or his authorized
agent. If the party has accounted to the debtor for the
proceeds of the property before proceedings are taken
against him by the creditor, he cannot be forced to ac-
count for it over again! Where a third person has in
good faith received a conveyance of the property in trust
for an alleged fraudulent grantee, and has subsequently
conveyed it to such grantee pursuant to the trust, it has
been held that such third person is not a proper defendant
in a creditor’s action, simply because no cause of action
exists against him? The trustee under an assignment of

transferee is properly to be regarded as a trustee for the plaintiff, and to be
held to account as such, especially where, as in this case, it appears that
some, if not all, of the property, has passed away from the transferee.”
Schrenkeisen v. Miller, 9 Benedict, 65.

! Cramer v. Blood, 57 Barb. (N. Y.) 163; affi'd, 48 N. Y. 684; Murphy v.
Briggs, 89 N. Y. 446. See Cramer 2. Blood, 57 Barb. (N. Y.) 671; Clements .
Moore, 6 Wall, 299; Davis 2. Graves, 29 Barb, (N. Y.) 480.

* Spicer . Hunter, 14 Abb. Pr. (N. Y.) 4.

Relief at law and in eguity.—In Clements v. Moore, 6 Wall. 312, the court
said: *“ When the fact of fraud is established in a suit at law, the buyer loses
the property without reference to the amount or application of what he has
paid, and he can have no relief either at law or in equity. When the pro-
ceeding is in chancery, the jurisdiction exercised is more flexible and tolerant.
The equity appealed to—while it scans the transaction with the severest
scrutiny—looks at all the facts, and giving to each one its due weight, deals
with the subject before it according to its own ideas of right and justice. In
some instances it visits the buyer with the same consequences which would
have followed in an action at law. In others it-allows a security to stand for
the amount advanced upon it. In others it compels the buyer to account
only for the difference between the under price which he paid and the value
of the property. In others, although he may have paid the full value, and the
property may have passed beyond the reach of the process of the court, it re-
gards him as a trustee, and charges him accordingly. Where he has honestly
applied the property to the liabilities of the seller, it may hold him excused
from further responsibility.”
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lands which is declared fraudulent at the suit of a creditor,
cannot be compelled to account for the rents received
and applied according to the provisions of the trust, be-
fore the commencement of the action.!

§ 177. Personal judgment against fraudulent vendee.
—The right of a judgment-creditor to a personal or money
judgment against a fraudulent vendee of his debtor? comes
up frequently for adjudication and is discussed in many
of the authorities. In the recent case of Ferguson .
Hillman} in the Supreme Court of Wisconsin, the con-
veyances and mortgages had been adjudged fraudulent as
to creditors, and knowledge of the fraud had been fas-
tened upon the grantee. The familiar principle elsewhere
discussed, to the effect that a fraudulent grantee in posses-
sion of the property of the debtor cannot be protected as
against the creditors of the debtor, even to the extent of
the money or other consideration given for the transfer,
was invoked and applied! The court observed that it
seemed to follow as a necessary consequence that a fraud-
ulent grantee could not be protected in the possession
of the proceeds of such property, received by him upon
effecting a sale of it. The property in the hands of a
fraudulent purchaser is held by him in trust for the cred-
itors of the fraudulent vendor, and, when the property is
converted into money, the fund thus created is impressed
with the same trust. Were the rule otherwise, the grantee
might defeat the creditor’s claim by fraudulently chang-
ing the character of the property. In equity such money

! Collumb 2. Read, 24 N. Y. 505. See § 26.

* See § 62.

* 55 Wis. 190.

¢ Gardinier ». Otis, 13 Wis. 460; Stein v. Hermann, 23 Wis. 132; Avery
v. Johann, 27 Wis. 246; Union National Bank . Warner, 12 Hun (N. Y.),
306 ; Briggs v. Merrill, 58 Barb. (N. Y.) 389; Fullerton . Viall, 42 How. Pr.

(N.Y.) 204.
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in the hands of the fraudulent grantee is a fund held for
the benefit of the creditors of the grantor ; and while such
creditors may not be able to maintain.an action at law
for money had and received for their use, because they
were never the owners of, or had title to the property
which had been converted into money, yet a court of
equity, having all the interested parties before it, possessed
the power to direct such application of it as would be
just. The court further held that, if, in a proper case,
equity had the power to order the fraudulent grantee to
pay or apply the money received by him in satisfaction of
the debt of a creditor, then the fact that it directed a per-
sonal judgment to be rendered against him for the money
so received, and that the amount be collected on execu-
tion, was merely a matter of form, which did not prejudice
his rights, and of which he could not complain. Ful-
lerton ». Viall! is an authority in point in this discussion,
This important case, which certainly embodies features of
vital interest to creditors and vendees whose good faith
is questioned, seems to have been affirmed both at the
general term of the Supreme Court and in the Court of
Appeals of New York, without any written opinion hav-
ing been given. The published report of the case was
prepared by one of the counsel. The facts were briefly
as follows: The defendant had taken from a debtor a
conveyance of real estate, subject to a mortgage of $8oo,
agreeing to pay $1,000 in addition. The sum of $500 was
paid to the debtor in cash, and $500 by cancelling a debt
due from the debtor to the grantee. Before the creditor’s
suit was instituted the grantee had sold the real estate to
a bona fide purchaser, and realized from such sale the sum
$2,270. The court found that the conveyance was made
in fraud of the grantor's creditors, and that the cred-

1 42 How. Pr. (N. Y.) 294.
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itors were entitled to judgment against the fraudulent
grantee for the value of the premises over and above the
prior valid incumbrances. The recovery was not limited
to the amount received by the fraudulent grantee on the
sale, but his liability was held to extend to the value of
the property fraudulently received by him, and which he
had put beyond the reach of the creditors of his fraudu-
lent grantor, subject, as already stated, to the prior valid
incumbrances. The grantee must have found in this case
that the way of the transgressor was hard, for he was
neither allowed credit for his own debt which constituted
part of the consideration, nor for the $500 paid to his
grantor in cash.!

§ 178. Murtha ». Curley® apparently puts this ques-
tion of the creditors’ right to a personal judgment against
the fraudulent vendee at rest. The vendee had foreclosed
a fictitious chattel mortgage upon the property of the
debtor, and had converted the proceeds which exceeded
the creditors’ claim to his own use. A money judgment
was directed against the vendee for the amount of the
plaintiffs’ claim. The-court held that this did not stamp
the action as being legal rather than equitable, and that
the judgment was proper in form. Earl, ], said, “A
court of equity adapts its relief to the exigencies of the
case in hand. It may restrain or compel the defendant}
it may appoint a receiver, or order an accounting; it
may compel specific performance, or order the delivery
to the plaintiff of specific real or personal property ; or it
may order a sum of money to be paid to the plaintiff,
and give him a personal judgment therefor.” Where the
property has been converted there is nothiﬁg to be sold,

t See Union Nat. Bank ». Warner, 12 Hun, 306-308; Ferguson ». Hill-
man, 55 Wis, 192.

2190 N. Y. 372; s.C. 12 Abb. N. C. (N. Y.) 12, and notes; S. P. Warner ».
Blakeman, 4 Abb. Ct. App. Dec. (N. Y.) 530.
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and no occasion for a receiver and no special need to
state an account.! In Williamson ». Williams,* the fraud-
ulent vendee had sold the land to a dona fide purchaser,
and it was said that having deprived the creditor of the
property, and obtained its price, he must be held respon-
sible by reason of this fraudulent disposition of the prop-
erty to the amount of the consideration received by him.
The money stood for the land in his hands.

8§ 179. Money judgment, when disallowed.—McLean
2. Cary,® in the New York Court of Appeals, is a pecu-
liar case in which a money judgment was denied.  Plaint-
iff was a judgment-creditor. It was proved substantially
that the debtor Greene sold to the other defendants
certain machinery with an agreement that $12,000 of the
consideration was to be paid in steam power. At a time
when $9,000 remained unpaid a settlement was effected
practically on the basis of a balance of $4,000. The
court avoided the settlement as being fraudulent against
the creditor, and the question as to the authority to ren-
der a money judgment against the defendants was pre-
sented. The complaint, it may be observed, prayed that
the settlement be set aside as fraudulent, that a receiver
be appointed, and that the creditor be paid out of the
moneys realized by the receiver. No money judgment
was demanded, and the court held that under the circum-
stances none was authorized, as the contract was payable
in steam power and not in money. Under the practice in
Illinois it seems to be implied that a personal or money
judgment is improper in an action to annul a fraudulent
transfer. In Patterson . McKinney* this objection was
taken, but the court said that as the cause was to be re-

1See also Gillett ». Bate, 86 N. Y. 87; s. C. 10 Abb. N. C. (N. Y.) 88;
Steere v. Hoagland, 50 IIl. 377 ; Quinby ». Strauss, go N. Y. 664.

2 11 Lea (Tenn.), 370.

388 N. Y. 391. 497 IIL s52.
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manded it could be obviated by making an alternative
decree providing that if the judgment was not paid
within a time to be limited, the land should be sold on
execution. In Dunphy 2. Kleinsmith,! which was a
creditors’ suit against a fraudulent vendee, a judgment for
damages was held to be improper ; the correct relief was
said to be by decree for an account.?

§ 180. Personal judgment against wife.—Where
property is conveyed to a wife in fraud of her husband’s
creditors, it seems that a judgment zz personam for its
value cannot be taken against the wife, nor in case of
her death, against her executors® Miller, J., said:
“While the books of reports are full of cases in which
real or personal property conveyed to the wife in fraud
of the husband'’s creditors has been pursued and subjected
to the payment of his debts after it had been identified
in her hands, or in the hands of voluntary grantees or
purchasers with notice, we are not aware of any well-
considered case of high authority where the pursuit of
the property has been abandoned, and a judgment in
personam for its value taken against the wife. Certainly
no such doctrine is sanctioned by the common law; and,
though the present suit is a bill in chancery, the decree in
this case is nothing more than a judgment at law, and
could as well have been maintained in a separate suit at
law for the money as in this suit. And the liability of
the executors of the wife to this personal judgment must
depend on the same principle as if, abandoning the pur-
suit of the »es, the assignee had brought an action at law
for the money.” The modifications in the law peculiar

'11 Wall. 615.

* See § s51I.

* Phipps 7. Sedgwick, g5 U. S. 9; followed, Trust Co. ». Sedgwick, ¢7
U. S. 304.
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<

to the relationship of husband and wife with reference to
their property are so many and important that it would
be impracticable to attempt to formulate rules intended
for general application to the subject. These Supreme
Court cases certainly accomplish an unfortunate result, and
probably will not be universally accepted, if, indeed, the
principles they embody are not superseded in some States
by the removal of the disabilities incident to coverture,
In Post v. Stiger? it appeared that property had been con-
veyed to a wife in fraud of the husband’s creditors. The
wife set up as a defense the fact that she had disposed of
it. The court said that she must answer for its value. An
attempt was made to show that she had subsequently lost
by bad bargains all the property that she had acquired by
the conveyance. The proofs did not seem to sustain this
view, but the court remarked that even if it had been so
proved this would not relieve her from liability, and, con-
tinuing, said : ‘ She held the property as trustee of her
husband’s creditors, and dealt with it at her peril. A
fraudulent grantee cannot repel the claims of the credit-
ors of the grantor, by simply saying, ‘I have lost, by im-
prudent bargains or collusive foreclosures, the property 1
attempted to conceal, and, therefore, I am answerable for
nothing.”” It may be urged that this case is a dic/um on
the point cited. This is probably a legitimate criticism,
for the court practically found that the wife still had the
property ; yet as an expression of opinion of a highly
intelligent court pointing as we claim in the right direc-
tion, we regard the d7cfum as worthy of adoption as an
absolute authority.

§ 181. Fudgment must conform to relief demanded.
—As a general rule, the judgment must harmonize with

129 N. J. Eq. 558.
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the demand for relief.! In Curtis . Fox® the plaintiff
failed to establish that the conveyance by the debtor to
his wife was fraudulent, and the complaint was conse-
quently dismissed. It appeared that the wife died pend-
ing the action, and the creditor contended that the
debtor defendant thereupon acquired a legal interest in
her real estate, and that, instead of dismissing the com-
plaint, a judgment should have been rendered providing
for the sale of such interest, and an application of the
proceeds to the satisfaction of the creditor's judgment. -
Cases like The Bank of Utica . The City of Utica,® and
Cumming z. The Mayor of Brooklyn,* were cited, in
which it was held that, where both parties agree to sub-
mit the case to the jurisdiction of chancery, or the defend-
ant omits to raise the objection by plea or in his answer,
the court will retain jurisdiction and determine the case,
although the plaintiff may have an adequate remedy
at law. But the court held that the principle of these
cases had no application to the case of Curtis ». Fox
above cited, because in that case Fox had no legal inter-
est in the land, and did not acquire any until long after
putting in his answer. The complaint did not allege any
such interest, but sought relief solely upon the ground
that the title of the wife was fraudulent as against the
plaintiff, and this was the matter litigated. As the hus-
band had no opportunity to raise the objection that a sale
on execution was the proper remedy of the plaintiff, so far
as the interest acquired upon the death of his wife was
concerned, his silence did not waive it.

§ 182. Must accord with complaint.—It has been held
in New York to be no ground of reversal of a judgment

' Dunphy #. Kleinsmith, 11 Wall. 615.
247 N. Y. 299.

? 4 Paige (N. Y.), 399.

¢ 11 Paige (N. Y.), 596.
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that the relief it extended was not prayed for in the com-
plaint, provided it was such a decree as the plaintiff was
entitled to upon the evidence! While the effect of an
erroneous prayer in a complaint can ordinarily be over-
come, yet the general rule is that the allegations of the
complaint must support the judgment. Thus, it was said
by the Supreme Court of California, that a judgment
which was not supported by the pleadings, was as fatally
defective as one which was not sustained by the verdict
or finding. The judgment must accord with and be
warranted by the pleadings of the party in whose
favor it is rendered® This may be true under the liberal
interpretation of the statutes regulating the reformed
procedure, but it is unwise for a complainant to place
strong reliance upon such a rule of practice. On the
contrary, the bill should shadow forth the case which the
evidence is calculated to disclose, or the variance may
prove fatal. Thus, where the bill impeached a deed, and
prayed its avoidance upon allegations of actual fraud,
there is authority that, where the defendant is brought
into court to answer such a charge, and so effectually
repels it that the court would not be justified in holding
that the averment was proved, the complainant is not at
liberty to change his ground, and obtain other relief,
based upon proof of constructive fraud, or other equities
supposed to be established by the evidence! And,
where a bill charges actual and intentional fraud, and the
prayer for relief proceeds upon that theory, the com-

! Buswell 2. Lincks, 8 Daly (N. Y.), 518.

s Bachman v, Sepulveda, 39 Cal. 689; Bailey ». Ryder, 10 N. Y. 363.

3 Clark 2. Krause, 2 Mackey (D. C.), 574. *‘If abill charges fraud as a
ground of relief, fraud must be proved. The proof of other facts, though such
as would be sufficient, under some circumstances, to constitute a claim for
relief under another head of equity, will not prevent the bill from being dis-
missed.” See, also, Fisher . Boody, 1 Curtis’ C. C. 206. a
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plainant cannot, under the prayer for general relief, rely
upon circumstances which make out a case for relief un-
der a distinct head of equity, although such circumstances
substantially appear in the bill, but are charged only in
aid of the actual fraud alleged.'

§ 183. Contradictory verdicts—In Love v. Geyer,?
which was an action brought by a judgment-creditor of
the grantor, against the grantor and grantee, to avoid a
fraudulent conveyance, a general verdict was returned
against both defendants. A new trial was awarded to the
grantor and denied to the grantee, and the case was con-
tinued without judgment. At a subsequent term the
cause was tried by the court as to the grantor, and a find-
ing and judgment rendered in his favor. The court,
over the objection of the grantee, rendered judgment
against him, upon the former verdict of the jury setting
aside the conveyance as fraudulent. On review, the
judgment was very correctly held to be erroneous!
Clearly, if no fraud had been practiced by the grantor, it
was an absurdity to find that, as to the grantee, the con-
veyance was fraudulent. Both parties must necessarily
be implicated in the fraud.

" 1 Eyre v. Potter, 15 How. 42.
2 74 Ind. 12,
* See Romine 7. Romine, 59 Ind. 346; also Hollingsworth . Crawford,

60 Ind. 70.
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PROVISIONAL RELIEF.—INJUNCTION.—RECEIVER.—ARREST.

§ 184. Provisional relief. § 188. Receiver for collection of alimony.
185. Injunction, when allowed. 189. Title on death of receiver.
186. When injunction refused. 190. Removal and dismissal of receiv-
187. Receiver in contests over real er.
property. 191. Arrest of defendant.

§ 184. Provisional relief.—In view of the class of
people with whom creditors are called upon to litigate,
it is perhaps needless to observe that it is highly impor-
tant that prompt and efficient provisional remedies should
be easily accessible to the complainants. The defendants
may be contemplating flight, or may be engaged in wast-
ing or converting the property, with a view of thwarting
the creditors’ proceedings. The relief afforded by final
decree will perhaps come too late to be practically ef-
fectual. In some instances an order of arrest may be
procured against the person of the debtor, or of his co-
conspirators ; in others an injunction may issue restrain-
ing any misuse, incumbrance or disposition of the prop-
erty claimed to have been covinously alienated ; while in
others a receiver may be appointed to take possession
and care of the property pending the litigation. Indeed,
the appointment of a receiver in a creditors’ suit is almost
a matter of course.’

§ 185. Injunction, when allowed.—As has been else-
where shown, the courts will not ordinarily interfere by in.
junction, at the instance of a contract-creditor, to restrain
the debtor’s control over his business, or any disposition of

! Bloodgood #. Clark, 4 Paige (N. Y.), 577; Shainwald v. Lewis, 6 Fed.
Rep. 776. )
17 \
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his property.! Hyde 2. Ellery? is an exception to the
usual rule, additional to those heretofore noticed.®* It ap-
peared that the debtor had by fraudulent means purchased
a large quantity of goods from various merchants upon
credit, and had sold the same at auction, so that it was
practically impossible to trace the goods. An injunction
was allowed in favor of simple contract-creditors, upon the
theory that its issuance would prevent a multiplicity of
suits, and furthermore, because, as the relief sought was
to set aside a transaction entered into with the intention
to defraud creditors, an injunction was necessary as ancil-
lary to that relief. In another case it was held that a
fraudulent severance of fixtures, made with a design to
defeat the lien of a judgment, could be restrained.*

In suits to annul fraudulent transfers, relief by injunc-
tion is often indispensable. Thus, where the petition
alleged that an action was pending by plaintiff against one
of the defendants, in which certain real estate, which had
previously been fraudulently conveyed to another defend-
ant, was attached, and the defendants were about to dispose
of such real estate for the purpose of defeating plaintiff’s
claim, it was held that a temporary injunction restraining
such sale was properly continued to the final hearing, not-
withstanding the filing of an answer denying all fraudulent
intent® In acase in which the bill charged that the defend-
ant, who was a trustee under an assignment for creditors,
was a notoriously bad character, and had refused to allow an
inventory of the assigned property to be made, and hence,
if loss resulted, the creditors would be unable to show the
extent of it, the court held that it was justified in granting
an injunction and appointing a receiver without notice.*®

! Uhl . Dillon, 10 Md. 500; McGoldrick . Slevin, 43 Ind. §22. See § 52.
* 18 Md. sor1. 3 See § 53.

¢ Witmer’s Appeal, 45 Pa. St. 455.

* Joseph v. McGill, 52 Iowa, 127.

* Rosenberg ». Moore, 11 Md. 376. See Blondheim . Moore, 11 Md. 365.



§§ 186, 187.] PROVISIONAL RELIEF. 259

And where a suit was brought by creditors of a deceased
debtor to reach property fraudulently alienated by him in
his lifetime, it was decided that pending the suit the
court properly enjoined the defendant from incumbering
or conveying the land! So an injunction may issue to
stay waste. It may be noted that a denial in the de-
fendant’s answer that he has any property does not con-
stitute a cause for dissolving an injunction restraining
him from assigning or disposing of his property.?

§ 186. When injunction refused—An injunction will
not be issued unless facts are shown from which its
issuance appears to be a necessity in order to save the
creditor’s rights, and to prevent the wasting of the sub-
ject-matter of which he is in pursuit. Thus, in Portland
Building Association ». Creamer,* it appeared that a cred-
itor’s bill was filed to set aside as fraudulent a conveyance
of lands, about one-half of which was woodland. The
court held that an injunction which restrained the grantee
from cutting and removing the timber from the premises
would not be continued, it being shown that the value of
the land, without the timber, was ample to satisfy the
creditor’s claim in case the conveyance should ultimately
be annulled.

§ 187. Receiver in contests over real property.—Vause
2. Woods® is an illustration of the disinclination of the
court to interfere by the appointment of a receiver of real
property, where the party in possession has what purports
to be the legal title. The case came up on appeal from
an order appointing a receiver upon a creditor’s bill, to

1 Appeal of Fowler, 87 Pa, St. 449.

s Tessier . Wyse, 3 Bland’s Ch. (Md.) 29.
3 New 7. Bame, 10 Paige (N. Y.), s02.
434 N. J. Eq. 107.

s 46 Miss. 120,
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take possession of the property alleged to have been con-
veyed in fraud of the plaintiff. Simrall, J., said (p. 128) :
“ As against the legal title, the interposition is with re-
luctance ; it will only be done in case of fraud clearly
proved, and danger to the property.”! Provisional relief
is not encouraged in land cases, because the subject-matter
of contention is immovable, practically indestructible, and
unlike personalty cannot be spirited away? In New
York a receiver will not be appointed in ejectment before
judgment?® This practice has been a subject of criti-
cism.* The rule is otherwise in an equitable action
to annul a conveyance of real property, even though it is
conceded that ejectment could have been brought in the
place of the equitable action.®

§ 188. Recetver for collection of alimony.—On sup-
plementary proceedings under the Wisconsin Code to

1t Compare Lloyd v. Passingham, 16 Ves. Jr. 68; Mays 7. Rose, Freem.
Ch. (Miss.) 718; Jones v. Pugh, 8 Ves. 71; Walker v. Denne, 2 Ves. Jr. 170;
Mapes ». Scott, 4 Brad. (Ill.) 268; Sedg. & Wait on Trial of Title. Chapter
“ Provisional Remedies.”

* Sedg. & Wait on Trial of Title, § 631.

s Guernsey v. Powers, 9 Hun (N. Y.), 78; Burdell ». Burdell, 54 How. Pr.
(N. Y.) 91; Thompson . Sherrard, 35 Barb. (N. Y.) 593; Sedg. & Wait on
Trial of Title (1st ed.), § 615.

4 Sedg. & Wait on Trial of Title (1st ed.), § 632.

s Mitchell 2. Barnes, 22 Hun (N. Y.), 194. See the dissenting opinion of
Learned, P. J. The suit wasinstituted to annul a deed upon the ground that
the grantor was insane, and the conveyance was procured by improper in-
fluences. The same relief could have been procured in ejectment. Van
Deusen v. Sweet, 51 N. Y. 378. Hence as a receiver could not be had in
ejectment, it was argued in this dissenting opinion that by analogy none
should be appointed in the suit in equity. The majority of the court declined
to adopt this view. A receiver is frequently appointed in suits to foreclose
mortgages, when it appears that the security is insufficient and the mortgagor
is insolvent. See Haas z. Chicago Building Society, 1 Am. Insolv. Rep. 201;
Myers v. Estell, 48 Miss. 372; Hyman ». Kelly, 1 Nev. 179; Sea Insurance
Co. v. Stebbins, 8 Paige’s Ch. (N. Y.) 565; Cheever z. R. & B. R. R. Co. 39
Vt. 654; Brown ». Chase, Walker's Ch. (Mich.) 43; Finch ». Houghton, 19
‘Wis. 150; Callanan v. Shaw, 19 Iowa, 183.

\
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enforce a decree for alimony, the court may appoint a
receiver to take possession of the effects of the defendant
in the divorce proceeding ; the sheriff’s return of the
execution is sufficient ground therefor, and the receiver
thus appointed may attack a fraudulent conveyance of the
debtor’s real estate made with intent to defeat the decree
for alimony.!

8§ 189. 7itle on death of recetver.—Where a receiver
of a debtor’s property has been appointed, and the debtor
has executed the usual assignment of the property to him,
upon the death of the receiver the title to the property
vests in the court. The receiver’s possession is the court’s
possession, and he is merely its agent or representative.
The functions of the receiver continue after the death of
the appointee, and it is competent for the court to appoint
a successor to conduct and complete the litigation, and in
other respects fulfil the duties which the first receiver left
incomplete.® Nor is it necessary that the defendants in
the suits should be given notice of proceedings for the
appointment of a successor to the first receiver? '

§ 190. Removal and dismissal of recesver—* The ju-
risdiction of a court of equity,” says Mr. High,* “ which is
exercised in the removal of receivers, bears a striking
resemblance to that which is called into action upon the
dissolution of an interlocutory injunction, and in both
cases the power to terminate seems to flow naturally and
as a necessary sequence from the power to create. And
as an interlocutory injunction is usually dissolved upon the
coming in of defendant’s answer, denying under oath the
allegations of the bill,” so in the case of a receivership, if

1 Barker . Dayton, 28 Wis. 367.

* Nicoll . Boyd, go N. Y. 519.

3 Ibid. See also Atty. Genl. ». Day, 2 Maddock’s Ch. 246.

¢« High on Receivers, § 826.

s Citing Hollister ». Barkley, 9 N. H. 230; Armstrong v. Sanford, 7 Minn.
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the answer under oath fully and satisfactorily denies the
equities of the bill, or the material allegations upon which
the appointment was made, and these allegations are not
sustained by any testimony in the case, the order of ap-
pointment will be reversed and the receiver removed.”*
It it said that the high prerogative act of taking property
out of the hands of a party and putting it in pound ought
not to be exercised except to prevent manifest wrong im-
minently impending. And when the court, upon the
coming in of the answer, discovers that the danger is not
imminent, and that there is no pressing necessity for the
order, it may be revoked or modified on such terms as
the court thinks wise* We may here state that it is not
a sufficient cause for removing a receiver of a judgment-
debtor that he has employed the debtor as an agent to
assist in collecting the assets, the receiver being solvent
and the trust otherwise properly executed.®* In many cases
the debtor’s knowledge of the business peculiarly qualifies
him to render valuable services to the receiver. It may
. also be observed that where the order appointing a re-
ceiver was fraudulently procured, and was subsequently
annulled, the receiver will be required to account for the
fund intact, and will not be allowed any deductions.*

§ 191. Arrest of defendant.—In New York, to au-
thorize the arrest of a defendant in an action for alleged
fraudulent disposition of his property, actual intent to

49; Anderson v. Reed, 11 Iowa, 177; Stevens v. Myers, 11 Iowa, 183;
Taylor ». Dickinson, 15 Iowa, 483; Hatch #. Daniels, 5 N. J. Eq. 14; Washer
v. Brown, § N. J. Eq. 81; Suffern ». Butler, 18 N. J. Eq. 220; Parkinson v.
Trousdale, 4 Ill. 367; Roberts . Anderson, 2 Johns. Ch. (N. Y.) 202; Harris
v. Sangston, 4 Md. Ch. Dec. 394; Kaighn . Fuller, 14 N. J. Eq. 419;
Schoeffler z. Schwarting, 17 Wis. 30.

! Citing Voshell . Hynson, 26 Md. 83; Drury v. Roberts, 2 Md. Ch. Dec.
. * Crawford 2. Ross, 39 Ga. 49.

* Ross . Bridge, 24 How. Pr. (N. Y.) 163.

¢ O’'Mahoney ». Belmont, 37 N. Y. Super. Ct. 224.
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defraud must ‘be clearly established.! Proof must be
adduced of an actual and guilty intent to defraud cred-
itors. A mere constructive fraud such as the law im-
plies because an act is done in violation of the statute or
of the rights of the creditors at common law, is not suffi-
cient.! Hence an order of arrest against a partner who,
with knowledge of the insolvency of the firm, paid indi-
vidual debts with firm assets, was vacated® Where there
is no evidence of guilty knowledge, the debtor should not
be subjected to arrest for acts of constructive fraud* The
lex fori, as we have seen,® governs in cases involving the
question of the right of arrest.

! Hoyt #. Godfrey, 88 N. Y. 669.

* Sherill Roper Air Engine Co. ». Harwood, 30 Hun (N. Y.), 11. Com-
pare Neal ». Clark, 95 U. S. 704.

3 Compare Wilson ». Robertson, 21 N. Y. 587; Menagh ». Whitwell, 52
N. Y. 146.

4 Sherill Roper Air Engine Co. . Harwood, 30 Hun (N. Y.), 11. See
People v. Kelly, 35 Barb. (N. Y.) 444.

s See § 64.



CHAPTER XIIL
REIMBURSEMENT AND SUBROGATION.

§ 1932. Actual and constructive fraud.— | § 193. No reimbursement at law,
Security or reimbursement of | 194. Void in part void in foto.
purchaser. 195. Subrogntion of purchaser to cred-

itors’ lien.

§ 192. Actual and constructive fraud—Security or
reimbursement of purchaser.—There isa plain and highly
important distinction to be found in the authorities be-
tween actual and constructive fraud as affecting the
question of repayment of the money actually advanced
by a purchaser. If the transaction is fraudulent in fact it
cannot stand even for the purpose of reimbursement or
indemnity; while if it is only constructively fraudulent,
it may be upheld in favor of the vendee to the extent of
securing restitution of the amount of the actual consider-
ation given or paid by him, and only the excess of the
property will be subjected to the creditor’s debt.! When
the grantee purchases without actual notice of the fraud,
but for a consideration which is so inadequate that it
would be inequitable to allow the deed to stand as a
conveyance, a court of equity may upon appropriate alle-
gations and proof give it effect as a security for the con-
sideration actually paid.* And in cases of mere suspicious
circumstances as to the adequacy of the consideration
and fairness of the transaction the court will not entirely
annul the conveyance, but on the contrary will so frame

1 Wood 2. Goff’s Curator, 7 Bush (Ky.), 63; Short #. Tinsley, 1 Met. (Ky.)
398.

* Van Wyck . Baker, 16 Hun (N. Y.), 171. See Clements v. Mdore, 6
Wall. 312; McArthur . Hoysradt, 11 Paige (N. Y.), 495.
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its judgment as to protect the purchaser to the amount
of the money advanced.! Again, where strangers to the
fraud paid off valid incumbrances upon the property,
they are held entitled to be reimbursed and to be pro-
vided for in the decree before the complainant’s claim is
satisfied?

The rule is laid down by Chancellor Kentin the lead-
ing case of Boyd ». Dunlap,® that a deed fraudulent in
fact will be declared absolutely void, and not permitted to
stand as a security for any reimbursement or indemnity,
and this principle is upheld and followed in many cases.*
Thus, in Shand ». Hanley,® the vendee was not allowed to
absorb the value of the premises in a claim for improve-
ments made after constructive notice to her of the inse-
curity of her title, and of the equitable lien of the cred-
itor. In Briggs ». Merrill,® Johnson, J., said: A party
bargaining with a debtor with fraudulent intent, “ does it
at the peril of having that which he receives taken from
him by the creditors of the debtor whom he is attempting
to defraud, without having any remedy to recover what
he parts with in carrying out the bargain.” The learned
judge adds: “The law will leave him in the snare his own
devices have laid.” The court,in Stovall . Farmers’ and
Merchants’ Bank,’ said that there was no rule which gave
a lien under a fraudulent contract. Every person who

! See United States ». Griswold, 8 Fed. Rep. so4. Citing Boyd %.
Dunlap, 1 Johns. Ch. (N. Y.) 478. See Taylor . Atwood, 47 Conn. 508;
Oliver . Moore, 26 Ohio St. 298; First Nat. Bank v. Bertschy, 52 Wis.}443;
May on Fraudulent Conveyances, p. 235.

tSwan 2. Smith, 57 Miss. 548.

31 Johns. Ch. (N. Y.) 478.

¢ See Davis 2. Leopold. 87 N. Y. 620; Union National Bank ». Wamer,
12 Hun (N. Y.), 306; Wood ». Hunt, 38 Barb. (N. Y.) 302; Briggs v. Mer-
rill, 58 Barb. (N. Y.) 380.

71 N. Y. 323.

¢ 58 Barb. (N. Y.) 389.

716 Miss. 316.

-~
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enters into a fraudulent scheme forfeits all right to protec-
tion at law or in equity. The law does not so far coun-
tenance fraudulent contracts as to protect the perpetrator
to the extent of his investment. This would be holding
out'inducements to engage in schemes of fraud, as
nothing could be lost by a failure to effectuate the entire
plan. Judge Spencer said he presumed there was “ no in-
stance to be met with of any reimbursement or indemnity
afforded by a court of chancery to a garticeps criminis in
a case of positive fraud.”! And Judge Story remarked,
in Bean ». Smith:* “I agree to the doctrine laid down by
Chancellor Kent in Boyd #. Dunlap® and Sands ». Cod-
wise,* that a deed fraudulent in fact is absolutely void, and
is not permitted to stand as a security for any purpose of
reimbursement or indemnity ; but it is otherwise with a
deed obtained under suspicious or inequitable circum-
stances, or which is only constructively fraudulent.”®

It may be here noted that there seems to be authority
for the proposition that loss resulting from depreciation
may be apportioned between the debtor and the grantee,
according to the sums respectively invested,® when the
convéyance is attacked by creditors. Thus in Shaeffer
v. Fithian,” an insolvent purchased real estate for his wife,
taking the title in her name, and advancing $2,460 of the
consideration, the wife paying the balance of $4,000. The
court ordered a sale of the property, and directed that
twenty-four-hundred-and-sixty sixty-four-hundred-and-six-
tieths of the proceeds of sale be applied in payment of the

1 Sands ». Codwise, 4 Johns. (N. Y.) 598.

s 2 Mason, 296.

3 1 Johns. Ch. (N. Y.) 478.

¢ 4 Johns. (N. Y.) 549.

s See Henderson 7. Hunton, 26 Gratt. (Va.) 935; Coiron . Millaudon, 19
How. 115.

¢ Shaeffer ». Fithian, 26 Ohio St. 282.

' 26 Ohio St. 282.
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complainant’s debt. The court, after observing that they
could see no error in this decree to the prejudice of the
wife, said : * She might well have been regarded as the
sole owner of the property, and the gxzas: debtor of her
husband. As such, she would be bound to bear the whole
loss arising from depreciation of the property. The court
below seems, however, to have considered the husband’s
interest as a kind of resulting trust in the property, mak-
ing him in'equity a tenant in common. This was cer-
tainly the most favorable view in behalf of the wife that
could have been taken of the case. It results in saddling -
the loss arising from depreciation pgro rafa upon both
parties.” The Supreme Court of Missouri say, in Allen
v. Berry,! that there is no principle of equity which allows
a fraudulent grantee to offset against the value of the
property the amount he rgay have paid for it. *“ The
fraud,” observes Adams, J., “ renders the deeds absolutely
void as to creditors, and the plaintiff, who was a creditor,
and as such becamé® the purchaser, is entitled to recover
the property and its rents, etc.,as though no such fraudu-
lent deeds ever had been made.” Allowing the vendee to
recover back the money would be in effect repaying him
the amount which he expended in accomplishing the very
thing which the law prohibits and condemns. As it was
a wrong in him to obtain the title and the possession for
a fraudulent purpose, it must be equally wrong to repay
him the price paid for it.}

§ 193. No reimbursement at law—While, as we have
seen, a court of equity, in setting aside a deed of a pur-
chaser upon grounds other than those of positive fraud,
annuls it upon terms, and requires a return of the pur-
chase-money, or directs that the conveyance stand as a

! 50 Mo. 91.
* McLean #. Letchford, 60 Miss. 183.
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security for its repayment, this principle has no place as
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