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PREFACE TO THE FIRST EDITION.

———

The uses of an introductory book upon Law are :—

1. To explain to the student the meanings of legal terms
and conceptions. I have found it convenient in this work to
make free use of certain expressions which, though used to some
extent by writers on General Jurisprudence, are not yet fully
domiciled in the technical terminology of the Common Law, and
also to introduce a few terms of my own coinage. These last I
have pointed out by footnotes explaining that they are not in
common use. The student will therefore understand that he will
not meet with those expressions in other law books.

2. To furnish to the student a systematic arrangement of
the entire law, showing its different parts and their relations to
each other. The Common Law has suffered greatly from the
want of scientific arrangement, and, as is stated in the text, no
authoritative or generally accepted arrangement as yet exists.
The arrangement presented in this work must be taken simply as
the one that commends itself to the author. In the private sub-
stantive law of normal persons its principal basis is the conception
of protected rights and the distinction between such® rights and
other kinds of rights and duties, which seems to me of great
importance ; but the student must bear in mind that he will not
meet with it elsewhere.

3. To enable the student to acquire such an outline know-
ledge of the whole law as is necessary to enable him to take up
the study of special topics and to read the reports and statutes
intelligently. It is impossible to study any branch of the law in
detail without some knowledge of all other branches, and especially
to understand the modern law without knowing something of the
old law. The Common Law must be studied historically. The
old law everywhere underlies the new, and occasionally crops up
to the surface in unexpected places. This is why so much space
has been given to rules and principles which are now obsolete.
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Those are the ends which in writing this book I have had
.n view., It is written with reference to the ordinary course of
instruction in Law followed in the University with which 1 have
et present the honor of being connccted and in the American
Law Schools. Therefore certain topics which do not need to be
understood as preliminary to the study of others, or which are
generally taken up early in the course, are touched upon lightly,
while others of less intrinsic importance, but which either need
to be known at the outset or may not be met with at all except
in a work of a general character, are accorded a space out of
proportion to their relative importance. The law of contracts,
negotiable instraments and shipping may scrve as examples of
the former class of subjects, and the feudul rules as to seizin and
the old common law procedure of the latter.

This book is written primarily for students in Japan, but
with the hope that it may be found useful to American students
also. Some things have been put- in which would have been
omitted and some subjects treated less fully than they would have
been had it been written for either exclusively. The necessity of
getting the work into a single volume has compelled me to omit
a good deal of matter, mostly illustrative and historical, which I
would gladly have put in, and sometimes to make use of vague
and general statements where precise details would have been
better.

In treating of the laws of some forty odd jurisdictions, which
differ to some extent in their unwritten portion and very greatly
in that part which is statutory, it is of course impossible to
mention all the different rules. Such expressions in the text as
“ generally,” “usually,” “in most places” are sometimes used to
indicate the existence of such local differences, and somctimes
mean that exceptions cr quaiifications to rules and principles exist
which for brevity’s sake have to be passed over without special
mention. It may be proper to warn the student that he does
not know much law when he has merely read, or even mastered,
an elementary book.

I have not cited many authorities, because it seems to me
that notes and citations are apt rather to confuse than to aid a
beginner. A student in any. subject must take his first book on
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trust ; criticism and the investigation of original authorities come
later. Where I have employed the exact words of another, I
have indicated it by quotation marks, except sometimes in the
case of Blackstone’s Commentaries, which I have regarded as a
mine in which any one is at liberty to dig, and have uced freely.

Tokio, June 1898.
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INTRODUCTION.

CHAPTER 1.
LAW IN GENERAL.

1. The one idea that is common to all meanings of the
word law is that of order or regularity in the happening of
events, This is the whole meaning of law in the scientific
sense. A scientific law is a mere formula, a statement that
events do in fact happen thus and so, e.g. that bodies gravitate
towards one another with a force that varies directly as their
masses and inversely as the square of their distance.

Law and
order,

Scientific

laws.

2. Law in the jural sense involves at least the further Law 1o the
ara.

notions that the events in which order manifests itself are the
acts of rational beings, and that the order is produced by their
attempts to make their conduct conform to an ideal standard
or rule. In its most rudimentary form, as it exists among the
lowest savages, the conception of law seems to contain nothing
more than this. There is not necessarily any distinct belief
as to the origin of the rules which prevail or the reasons for
obeying them, nor is it anybody’s business in particular to
enforce them. In a more advanced state of society the magistrate
appears, whose special function it is to compel obedience to the
law ; and thus the idea of force is added to that of order. At
first the ruler is not usually regarded as himself the author of
the laws which he enforces. These are lovked upon as existing
independently of his will or that of the community, sometimes
as being of divine origin.' The final development of the jural
idea of luw in this direction is reached when it is recognized

1 The theory of ttie law of nature, which the Roman jurists borrowed
from the Greeks (3 10), and which played so important a part in the juridical
and political speculations of the eighteenth century, is partly a survival of
this archaic conception of law and partly the result of a confusion between
the scientific and the jurzl notions of law. This latter confusion is still very
prevalent.

| sense.

Order and
force.
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2 INTRODUCTION.

as having its birth in the will of a human lawgiver, by whom
it can be changed.

Law has developed in another direction by becoming dif-
ferentiated from other bodies of rules with which it was at first
confounded, such as the precepts of religion and morality.
The kind of law which is made by political rulers and ad-
ministered in courts is called municipal law.?

3. Itis plain that no single adequate definition of municipal
law can be given, because the word does not*always stand for
the same thing. That which is called law in a civilized state
is very different from the law of a barbarous tribe. It is con-
venient to denote them both by the same name, because they pre-
sent many of the same characteristics and serve largely the same
ends. But a definition which would accurately fit the one
would be too largs or too small for the other. Any one there-
fore who secks to define law must frame his definition according
to the purpose for which he wants to use it. The student of
general jurisprudence needs a very comprehensive definition,
that will cover every thing that any where or in any period has
been called law; but a writer who confines himself to the
highly developed law of a civilized state must narrow his de-
finition correspondingly.  For this latter purpose Austin’s
famous definition is believed to be correct : municipal law is
a rule of cunduct set by a sovereign to his subjects; or as it
is expressed by Prof, Iolland: ““ A general rule of external
human action enforced by a political sovereign.’

4. The sovereign, for legal purposes, is the supreme law-
making authority in a state; <.e. that person or body of persons
who can directly make any changes in the law which they
please In England the legal sovereign is the Parliament ; in
the United States, those legislative Dbodies mentioned in
§ 121 who acting in concert can amend the national con-
stitution ; in an absolute meuarchy, the monarch. The legal
sovereign may in fact be subject to a power behind the throne
mightier than bimself, Thus in both England and the United

2 From Latin municipivm

8 Holland, Jurisprudence 27.

4 In monarchical countries the name sovercign is also used to denote
the king ¢ cianeror.
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States the voters who elect the members of the sovereign legis-
lative bodies can control the actions of the latter and shape the
laws to their own pleasure. Therefore it is often said that in
those countries the people are sovereign. And that is true and
of the utmost importance in a political sense, but not in a legal
sense.’

5. There can be no legal limitation on the power of the
sovereign, because his will is the only source of law. Therefore
there can not be an irrevocable or irrepealable law; for the same
sovereign authority that decreed that the law should never be
changed can repeal that decree, The constitution of the United
States forbids a state to make any law impairing the obligation
of contracts, If therefore a state should make a law which
amounted to a contract, it could not repeal that law without
the consent of the other contracting party ; but that is because
the state governments are not sovereign.

It follows also that a law is not void because it is unjust
or injurious, and courts have no right to refuse to enforce a
law on such grounds. Laws of course ought to be just and
beneficial ; but these are matters for the consideration of the
legislature when it makes the law, not of the courts, whose
duty is to enforce the law as they find it.

6. Law is prescribed by the sovereign, that is, commanded.
A command is an expression of the will of the person giving
it accompanied by an express or implied threat that he will
inflict a penalty for disobedience or use force to compel obedience,
The penalty or force threatened is called the sanction of the
command or law. Without a sanction the expression of the
sovereign’s will is mere advice or request, and not in the proper
sense a law. The American constitutions contain some provi-
sions of this kind, for instance the direction in the national
constitution that Congress shall cause a census to be taken every
ten years, which there is no way to compel Congress to do.
Nevertheless it is usual and convenient to call such directions
laws when they are enacted in the form of laws.

5 Austin’s division of governments into monarchies, aristocracies
and democracies, accordingly as the sovercign is a single person, a class of
persons or the whole people, seems to be founded on a confusion between
ihe political and legal sovereignty, and to be of no great vulue.

Irrepenlable
laws.

Unjust laws.

Command,

Sanction,
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Dircct  and 7. The sovereign may make laws directly or may delegate
gislation.  to others the power to do so in his name. In England the
sovereign body, Parliament, is also the ordinary law-making
body; but in the United States the national Congress and
the state Legislatures are not sovereign but exercise a dele-
Expremsand  gated authority. The will of the legislator to make a law
gishtion.  may be declared expressly in words or inferred from his
conduct ; that is, a law, like a contract or most kinds of juristic
Customary acts, may be express or implied. Customary law is of the
latter sort; it is not originally ordained by the sovereign, but
is accepted by him and enforced by his courts with his
acquiescence. As Hobbes truly says: “ The legislator is he,
not by whose authority the law was first made, but by whose
authority it continues to be a law.”

ity 8. The sovereign can only prescribe rules to his own
subjects ; the laws of any state generally have no operation
outside of its territorial limits. But all persons and things in
a country, even temporarily, are for the time being subject to
its laws. If a foreigner commits a crime in a country he is
punished according to its laws, even though his act would be
lawful in his own country; and if he makes a contract there,
its validity is usually determined by the lex loci contractus.

But to this principle there are a few exceptions.
Governments do sometimes extend their jurisdiction outside
JExtent  of their territorial limits. Seaward the territory of a state
generally rcaches one mariue league from the shore, though some
large bays and gulfs whose mouths are more than two leagues
across, sich as Chesapeake bay, are considered to belong to the
nations who own their coasts. Beyond the three mile limit lies
the high sea, which is common to all. But every nation
Jurisdiction exercises jurisdiction over its own ships and all persons on them
at sea, and even in foreign ports so far as the local authorities do
not interfere. The American courts have punished crimes com-
mitted by foreigners on American vessels on the high seas
and in the territorial waters of other nations, and doubtless
would take cognizance of offences of American citizens in places
Jurisdiction Where there was mno regular government. Some states go
inforeien  fyrther, and attempt to control to some extent the conduct of

countries.
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their own subjects everywhere. Thus the French law requires
marriages of French citizens wherever mades in order to be
valid in France, to be celebrated according to its forms.

When rights, duties or capacities created by the law of one
state come into question before the courts of another, those
courts, by virtue of what is called comity between nations, will
sometimes apply the principles of the foreign law., Thus the
rightfulness or validity of an uct done in England might be
judged in an American court by the English law. The
rules for determining what law shall govern in such cases form
the subject matter of a branch of the law known as the conflict
of laws or private international law.

9. Interpational law, also called the law of nations or jus
gentium® is a set of rules or principles which civilized nations
habitually observe in their dealings with each other and each
other’s citizens and subjects. As between states it can hardly
be called law in the full sense, there being no sovereign over
nations to make or enforce the law, so that their observance of
it is purely voluntary. But so far as the courts of any nation
apply its rules for deciding controversies between individuals
it is a part of the law of that nation.

10. Law is a rule, that is, a general command. It com-
mands that in certain circumstances, whenever those circum-
stances exist, certain acts shall or shall not be done. A law
is thus distingnished from a specific command addressed to a
gpecific person and relating to specific acts, A judgment of a
court that A pay a sum of money to B or a warrant from a
magistrate for the arrest of A, though it is a command of the
sovereign, is not a law.

Law is also a rule of conduct, or as some authorities prefer
to say, of outward conduct. It deals with acts, not with mere
thoughts or states of mind. The state of a person’s mind is
fometimes taken account of by the law, but only when it
affects his conduct.

11. Law is divided into written law (lex scripta, jus
scriptem) and unwritten law (lex non scripta, jus non scriptum).

6 The original meaning of jus gentium was different; sce ¢99.

Comity.

Conflict of

laws.

Int-rontional
law,

Tawis arclo,

A role of
conduct.

Written and
unwritten
law,
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The former is that law which is expressly enacted by
legislative bodies or public officers having legislative powers,
and which therefore at its origin is put into precise written
form. The enactments of the British Parliament and of the
national Congress and state Legislatures in the United States
are called acts or statutes. Before the name statute came into
general use, that is, up to about the reign of Edward I, and
to some extent later, the written laws corresponding to statutes
were called charters,” constitutions, provisions, ordinances or
assizes, Treaties with foreign nations have the force of
statutes, and, together with written constitutions, are often
included under the name of statutory law. Other kinds of
written laws are designated by such names as orders, rules,
regulations, ordinances, by-laws, rescripts, edicts, decrees or
proclamations. These may be made in some cases by the
chief executive, or by other officers or subordinate legislative
bodies such as city councils or town meetings,

12. Statutes are general or special, public or private. “A
general or public act is a universal rule that regards the whole
community,” or relates to classes of persons. A special or
private act is one that confers rights or imposes duties on
particular persons, such as a statute changing a person’s name
or authorizing a particular corporation to increase its capital
stock. A private law is called in Latin privilegium ; but the
English word privilege is confined to such private acts as are
beneficial to the person to whom they relate, or is used to
denote a right conferred by such a statute. A bill of attainder
is a private statute by which a person supposed to be guilty of
an offence is condemned to punishment by the act of the legis-
lature instead of being tried and sentenced by a court. Bills
of attainder are prohibited by the constitution of the United
States and have long been disused in England, being regarded
as unjust,

Courts take judicial notice of public statutes; that is,
are presumed to be acquainted with their existence and contents,
8o that it is never necessary to offer to the court any proof on

7 Charter (carta) means a dced or written instrument; but many of the
charters granted by the early kings were really laws, e.g. magna carta.
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those points.* But it is otherwise with a private statute, which
must be proved, unless the statute itself directs the courts to
take notice of it.

13. A declaratory statute is one that does not make any
change in the law, but merely restates the existing law for the
sake of greater clearness and certainty. Remedial statutes
do change the law ; and accordingly as they operate to enlarge
or restrict the scope of some former rule they are known as en-
larging or restraining statutes. An enabling statute is one
authorizing the doing of an act which would otherwise be
unlawful or legally void, e.g. permitting two railroad companies
to consolidate.

A retroactive or retrospective statute is one that affects
the validity or legality of past acts, for instance one
which declares that a contract which was void when made
shall be valid. A retrospective law is not necessarily unjust;
indeed validating statutes, by which acts previously done which
were void are confirmed and made binding, are often passed
in the interest of justice. But it is presumed by the courts
that a statute is not intended to be retrospective, and it will
not be construed to be so, but will be confined in its operation
to future acts, unless it expressly declares itself to be so or will
not reasonably admit of any other construction. An ex post
facto law is a retrospective statute that punishes as criminal
an act that was lawful at the time when it was done or in-
creases the punishment for a past unlawful act. Such statutes
are now regarded as unjust, and are forbidden in the United
States by constitutional provisions.

A mandatory statute is one that peremptorily commands or
furbids an act, so that anything done in opposition to it is illegal
and may be void. A directory statute merely directs how a
certain act ought to be done ; but either it is not imperative,
5o that the act may be valid if done in some other way, or there
is no provision for its enforcement, as in the case mentioned in
§6. Generally such a statute creates merely an imperfect duty.?

8 If a judge is actually ignorant of anything of which he is required to
take judicial notice, he may inform himself in any manuer, eg. in the case
of aprivate statute by consulting a statute book.

9 See § 257 .
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14. Formerly in England a statute took effect from the
first day of the session of Parliament at which it was passed,
the entire session being deemed for legal purposes to have been
held on that day. But in modern times statutes do not go
into operation until after a certain interval of time, unless the
statnte itself provides otherwise.

15. If two laws are inconsistent, the later one prevails
and the earlier is repealed by it. The same principle applies
to an inconsistency between two parts of the same statute. A
repeal may be express or implied. The former occurs when
the later law mentions the earlier one and in terms declares it
repealed ; the latter when two laws conflict without any inten-
tion being explicitly declared in the later one to repeal the
earlier. But two different laws covering the same ground are
not unecessarily inconsistent. If both are affirmative and can
stand together, there is no implied repeal of the first by the
second. Thus a law giving a new remedy for a wrong does
not generally take away the old remedy, but the injured party
may have either at his option. If a law that has repealed
another is itself repealed, the original law revives; but in some
places this rule has been abolished.

The repeal of a law does not affect any rights that have
been acquired under it by individuals, Thus if Congress should
repeal the law which allows persons to settle upon the public
lands of the United States and acquire homesteads in it, that
would not devest the rights of previous settlers. But if a law
making an sact criminal is repealed, past violations of it which
have not yet been punished are thereby condoned.

16. Most of the rules of construction which apply to
other written documents apply also to written laws. These
will be mentioned in another place. But the following are
peculiar to laws,

A statute is said to be construed strictly when it is not
extended to cover anything that is not clearly within its express
words. If there is any doubt as to whether a certain matter
is embraced in it, that must be considered to be excluded.
Liberal construction means that the words of the statute are
be taken in a wide sense, so as to inclnde everything that may
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fairly be presumed to have been within the intention of the
legislator though not expressly put down. Thus in un old case,
by an excessive strictness of construction, a statute imposing a
penalty for stealing a horse was held not to apply to the theft
of a mare, On the other hand, the clause in the constitution
of the United States empowering the national government to
coin money has been thought by some, by a very liberal con-
struction, to authorize the issue of paper money which in the
strict sense can not be coined.

Penal statutes, that is, those that impose penalties for
doing acts, and statutes in derogation of common right, for
instance those which place restrictions upon the carrying on of
lawful trades or confer special and exclusive privileges upon
particular individuals, are to be construed strictly, though not
with unreasonable strictness so as to defeat their obvious
intent. :

Laws for the prevention of fraud, so far as they are not
penal, e.g. where they do not provide for punishing the offender
but merely make the fraudulent transaction invalid, are to be
liberally and beneficially construed so as to effectuate the
intention of the lawgiver,

In construing remedial statutes three points are to Dle
considered, the old law, the mischief and the remedy; that is,
how the law stood before the passage of the statute, what mis-
chief or evil arose from that condition of the law, and what
remedy the legislature intended to proyide. And the judge
should so construe the act as to suppress the evil and advance
the remedy. The meaning of the statute as thus evolved
is called the equity of the statute ; und a case may fall within
the equity of the statute and be governed by it which is not
covered by its exact words.

Although, as has been said, an unjust or injurious law is
not invalid, yet it is an established rule of construction that
the courts will not presume that the legislature intended to act
unjustly or foolishly. Therefore if a statute is fairly capable
of two meanings, one of which makes it unjust or harmful and
the other just and beneficial, the latter coustruction is to be
preferred.
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Uuwritten 17. Unwritten law was not orixinally enacted in written
form by any legislative authority ; or if it was, the enactnent
has been lost or is no longer regarded as authoritative. Thus
the various partial codifications of the English law made before
the Norman conquest, such as the laws of Ethelbert, of Alfred
_the Great or of Cnut, have not now the force of written law.
So far as the rules contained in them are now binding, they
are so because of their having been adopted into the unwritten

English sta- law, The same is true in the United States of English statutes

in the United cnacted before the separation of the American colonies from
the mother country. There are various old English statutes
which now form part of the unwritten law in most of the
United States, e.g. the statutes of guta emptores' and of uses.™

Customs. The unwritten law consists mainly of rules originating
in custom but adopted and developed by the courts by what is
called judicial legislation, the nature of which will be presently
described. It has been called by Bentham and other writers
after him judge-made law.

General 18. Customs are either general or particular. General
customs make up the bulk of the common law ;* and new ones
from time to time arise and are admitted into the law.

How A new custom does not become a part of the law, or at least
can not certainly be known to be so, until it has heen adopted as
such by the courts. But when a custom has arisen in the com-
munity and is generally observed and regarded as binding, the
courts will sooner or later take judicial notice of it and enforce it
as law.® Thus the first settlers in the western part of the United
States where water was scarce found it necessary to adopt very
different rules regarding the use of it for mining and irrigation
from those of the common law which prevailed in the east;
and those customs have been recognized as law and acted upon
by the courts. So the inventions of banks, railroads and tele-
graphs have led to the introductions of many new customary
rules into the law,

Customa not But a custom which has not in itself the force of law may

having the
force of law.

108ee 3458. 11 See 2508, 12 See §35.
13In England special juries of merchants are sometimes summoned to
inform the court as to mercantile customs.
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in certain cases furnish a rule of decision to the courts. Tor
instance where parties make a contract in the course of a
particular kind of business they are presumed, unless they
express & contrary intention, to contract with reference to the
established usages of that business, and those usages may be
referred to to explain the meaning of their contract when that is
doubtful. So when a question arises whether a person has acted
reasonably in a particular situation, the fact that people in
like situations generally do or do not act so may be of im-
portance. But such customs or usages are not taken judicial
notice of by the courts, but have to be proved in each case.

Two classes of customs must therefore be distinguished,
namely, those that have the force of law, with which persons
must comply, and of which the courts take judicial notice, and
those that are not per se binding but may be voluntarily adopted
by parties in particular transactions or referred to in particular
cases, and whose existence has to be proved.

19. Particular customs are those that prevail in particular
places only. Although the general customs that made up the
common law were nearly uniform in all parts of England,
there were certain localities which preserved peculiar customs
of their own. Thus in Kent the custom called gavelkind
prevailed, by which instead of a man’s eldest son only being
his heir his land descended to all his sons equally. In order
to be valid such a local custom must have existed from im-
memorial antiquity, from a ¢ time whereof the memory of
man runneth not to the contrary,” as the common phrase goes.
In the United States there are very few, if any, such particular
customs., The customary laws of the various states do indeed
differ from each other in some points: these however are not
particular customs in the legal sense, but each state has its own
common law consisting of its own general customs,

20. Since a law is a fixed rule and not the arbitrary will
or private opinion of the judge, it follows that the application
of the rule to similar cases ought to give like results. There-
fore it is a principle of the English and American law that
the decision of a court upon a question of law becomes a pre-
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cedent and ought to be followed and conformed to whenever
the same question arises again. If judges decide the same
point now one way and now another, confusion and uncer-
tainty will result. Tt is better as a general rule that a question
once decided should be considered as settled forever; stare
decisis. The decision of a court however is not itself law, but only
evidence of what the law is; it is possible that » judge may
err and give a wrong decision. Therefore a single decision is not
always binding as a precedent; if it is plainly and clearly
wrong, another court or the same court upon another occasion
may rcfuse to follow it.  In that case it is said to be overruled.'*

21. The principal rules in regard to the effect of a decision
as a precedent are as follows.

When an appeal is taken from a lower to a higher court
the decision of the lower court in that same case is not a pre-
cedent in the higher court, the very object of the appeal being
to reverse that decision.

A decision of a court of last resort is absolutely binding
as a precedent upon all inferior courts. A lower court should
not attempt to overrule such a decision, even though the judge
is perfectly sure in his own mind that it is erroneous. Should
he do so, his attempt would be in vain, since the higher court
on an appeal would reverse his judgment.

A decision of a lower court in another action is a precedent
in a higher court, but is of comparatively little weight; the
higher court will overrule it if it thinks it incorrect.

A decision of the same court or one of equal rank is a
precedent, and should not be overruled even though it seems to
the court to have been wrongly decided, unless its incorrectness
is very clear. But in very plain cases even the highest courts
will occasionally, though rarely, overrule their own previous
decisions.

When a decision has been several times followed, so that

4There is a difference between reversing and overruling a decision.
It is reversed when, ‘in the same action. an appeal is taken to a higher
court, and the appellate court annuls the judgment of the lower and orders
a diffe;ent judgmentto be given. Itis overruled when, in a different action,
the same or another court refuses to follow it as a precédent; but this does
not affect the validity of the former decision as between the parties to the
suit in which it was rendered.
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a “chain of precedents” has been established, these will very
seldom be overruled, however sure the judges may fuel that the
original decision was wrong. Communis error facit jus. “ This
is shocking,” said Chief Justice Mansfield, speaking of a certain
old decision, *“but it has been followed in a hundred cases;”
and he refused to overrule it.

Decisions of foreign courts are not precedents. For this
purpose in the United States the national courts and those of
the several states are all regarded as foreign to each other,
But when a question of national law arises in a state court the
decisions of the national courts are precedents, and conversely
the decisions of a state court are precedents in a national court
on a point of state law.

22, On deciding a case the judges, especially in the higher
courts, usually file written opinions containing the reasons for
their decision. The opinion is no part of the decision, is not re-
quired by law to be given, and is not strictly authoritative.
It is the decision, not the opinion, which is a precedent. But
the opinion is often of great value as explaining the scope
and meaning of the decision and the principles on which it
rests. The discussion in the opinion ought to be confined to
the questions of law mnecessarily involved in the decision.
Expressions of opinion upon other points are called dicta or
obiter dicta, and are of less weight,

23. The development of the unwritten law has been chiefly
by means of precedents. This process is called judicial legis-
lation. Theorctically it is not legislation at all ; the duty of
courts is not to make law but to administer the law. The
legal theory is that the law is complete and perfect, having a
rule provided beforehand for every case that can possibly
arise, and that what the court has to do is to find, if necessary
to interpret, and to apply the existing rule. But even
legitimate interpretation may involve judicial legislation. The
necessity of interpretation at all implies that the law is doubt-
ful, that there are two possible rules that might be applied;
and the effect of the interpretative decision of the court is the
establishment of one rule as correct and the rejection of the
other, '
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When there is a statute or a precedent applicable to the
case in hand and so plain as not to require interpretation,”
the court in fact does nothing more than to enforce the exist-
ing law. But cases sometimes come before the courts which
are really novel, combinations of facts not fairly within the scope
of any established rule or existing precedent., In such cases
the court, not Leing permitted to refuse to decide, must neces-
sarily make a new rule, and, the decision becoming & precedent,
the rule so evolved is thenceforth a part of the law. The new
rule, as will be presently explained, must follow the analogy
of some cxisting rule or principle, so that the process of find-
ing such a new rule closely resembles that of the interpreta-
tion of an old one. Indeed, the rules of the unwritten law
not existing in any fixed form of words bLut having to be
gathered from a comparison of the precedents, it is often prac-
tically impossible in a given case to say with certainty whe-
ther what the court is doing is the interpreting of an old rule
or the making of a new one. It is because of this resemblance
and uncertainty that the courts have been .able to exercise
the power to make new rules under cover of the fiction of
interpretation.

24. But this fiction or theory that he is merely inter-
preting confines the law-making power of the judge strictly
within limits. He can not make any sort of a rule that he
pleases, as the legislature can. He must appear to interpret.
He mnust deduce his new rule logically or analogically either
from some existing rule or at least from some acknowledged
principle that underlies some existing rule.  There is a dif-
ference between a rule or principle of law aud a principle of
justice or policy to carry which into application the rule of
law is made. Thus the general principle that a judge ought
to Le impartial is casily distinguishable from the specific
statutory rule that a judge shall not sit in a case in which
one of the parties is his near kinsman; the principle that a
person’s last will ought to be made with some publicity as a

15When oune case is like another that has been previously de-
cided, so that the carlier one [urnishe« a precedent precisely in point for the
later one, the two are commonly said to go *on all fours” with each other.



LAW IN GENERAL, 15

precaution against fraud, from a rule of positive law that
it must be attested by two witnesses, But in the unwritten
law it is often difficult to distinguish one kind of principle from
the other, and the possibility of judicial legislation is partly
due to the confusion between them, .

In deciding a case for which there is no existing rule, Authorities.
and for which therefore it becomes necessary to make a new
rule, the judge cousiders such precedents as seem to afford
principles or analogies on which the desired rule can be
framed so that it shall harmonize with the already existing
law., If several alternative principles or analogies present
themselves, he will or may resort for guidance to the decisions
of foreign courts, the dicta of judges or the opinions of
individual jurists or text writers, all of which in such doubt-
ful cases, though not strictly authoritative, have more or less
weight and influence, often having practically almost the force
of precedents. This is especially true of decisions of foreign
courts proceeding under the same system of law, English
decisions are cited in American courts and American ones
in English courts, and the various courts in the United States
rely much upon cach other’s views of the law. The judge may
also in such cases allow weight to considerations of justice and Considers-
espediency, and these will often turn the scale wheu authorities ofivstios
are lacking or conflict,
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CHAPTER IIL
THEE CIVIL AND COMMON LAW,

25. The two principal systems of law in the world are the
civil law and the common iaw. The former prevails in the
states of western continental BEurope, that is, in most of the
Christian countries that formed part of the Roman empire,
in countries originally colonized from them, such as Mexico
and the Central and South American republics, and also,
though much modified by the influence of the common law,
in Scotland, the state of Louisiana and the province of
Quebec in Canada, the iast two having been formerly French
colonies. Since the introduction of the new codes, whose ma-
terials have been drawn mainly from German sources, Japan
may be added to the list of civil law countries.

The civil law is founded upon the law of Roume, though
in its modern form there are mingled in it many elements of
more recent origin, and there are diveisities in details between
different countries.

26. In the fifth century B. C., because of the demand of
the plebeians at Rome that the laws, knowledge of which had
up to that time been a monopoly of the patricians, should be
published in writing, a commission of ten men, deccmviri, was
appointed, who drew up on ten panels or tables, to which two
more were soon afterwards added, a brief code of laws, which
were posted up in the fornm. This law of the Twelve Tables
became, in theory at least, the foundation of that part of the
Roman law which was known as the civil law in the narrower
sense, jus civile, or jus gquiritium or quiritariwm.' Only frag-
ments of the XII Tables have come down to us.

Besides the XII Tables the written law of Rome comprised
under the republic laws enacted by the senate, the assembly of

3 From Quirites, an old name of the Roman people.
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the centuries (comitia centuriata) and that of the tribes (comitia
tributa), which kinds of lawe were known respectively as
senatus consulta, leges and plebicita, and also under the empire
the constitutions, rescripts and decrees of the emperors.

27. The edict of the practor seems also to be properly The edict.
ranked among written laws. The judge, or the principal judge,
at Rome was the praetor, who was elected annually. Each
praetor on taking office published an edict (edictum), in which
he announced the principles upon which he would administer
justice. Although the praetor had no recognized legislative
power, and the edict perhaps in theory dealt only with rules of
procedure in his court, yet the praetors in fact made their edicts
the means of introducing important modifications into the law.

It was customary for each praetor to re-issue his predecessor's
edict with such additions as he thought fit, so that it received
the name of the perpetual edict. In the reign of Hadrian, the
edict having become very long and disorderly in its arrange-
ment, the praetor Salvius Julianus re-arranged and systematized
it, after which no more additions were made to it and it was
known as the edict of Julianus.

28. The unwritten law of Rome was developed in a dif- Roman =n-
ferent manner from that of England and America. The
decisions of the courts were not regarded as precedents. What
took the place of precedents were the opinions of the juris- *vimesot
consults (jurisconsulti) or lawyers, which were called responsa **"'*
prudentum, answers of the learned. These were opinions
delivered by the juris-consults by way of advice upon particular
cases propounded to them, and preserved in their own note
books or those of their pupils or embodied in treatises on law.

Since an imaginary case was as good for this purpose as Comrarison

of Roman

a real one, and so cases for decision could be multiplied at . »m =
pleasure, the method of developing the unwritten law by means  tods
of responses tended to a more rapid and also a more systematic
development than the method of judicial legislation by prece-

dents, under which latter a point may remain in doubt for

a long time before an actual case arises in which it can be
decided, and then the judge must confine his decision to the

very point in issue in the particular case without generally
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having the opportunity, which the Roman juris-consult had,
of taking a comprehensive view of the whole branch of the
law to which the case belongs. On the other hand, the deci-
sion of 4 court has the great advantage over the response of a
juris-consult of being rendered after argument by counsel. This
is of so great importance that in some of the United States
where the legislature has the right to call for the opinion of the
Jjudges upon the constitutionality of a propused law, the judges
have been very reluctant to give opinions when they have not
had the opportunity of first hearing arguments. At Rome each
juris-consult being free to express his own opinion, there was a
good deal of conflict among their views and therefore a good
deal of uncertainty in the law. After the time of Augustus
the juris-consults were even divided into two schools, the
Proculeians and the Sabinians, who differed from each other
in many important respects. Under the system of precedents
there has been no such thing as schools of jurisprudence among
American and English lawyers. :

In theory the responses were merely interpretative of some
authoritative legal text, such as the XIT Tables or the edict.
They claimed for themselves, and theoretically they had, no
legal authority at all.  But practically they were followed
by the courts, the opinion of any particular juris-consult having
more or less weight according to his standing and reputation.
From the time of Augustus certain distiuguished juris-consults
were specially authorized to give responses in the emperor’s
name, The most celebrated of the juris-consults were Gaius,
Papinian, Ulpian, Paulus and Modestinus, all of whom flourished
after the reign of Hadrian. The Commentaries of Gaius, a
systematic treatise on the law, have Leen preserved to us.

29. The original civil law, jus civile, was exclusively for
Roman citizens; it was not applied in controversies between
foreigners. But as the number of foreigners increased in Rome
it became necessary to find some law for deciding disputes
among them. For this the Roman courts hit upen a very
singular expedient. Observing that all the surrounding peoples
with whom they were acquainted had certain principles of law
in common, they took those common principles as rules of deci-
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sion for such cases, and to the body of law thus obtained they
gave the name of jus gentium. The point on which the jus
gentium differed most noticably from the jus civile was its
simplicity and disregard of forms. All archaic law is full
of forms, ceremonies and what to a modern mind seem useless
and absurd technicalities. This was true of the law of old
Rome. In many cases a sale, for instance, could be made only
by the observance of a certain elaborate set of forms known as
mancipation ; if any one of these was omitted the transaction
was void. And doubtless the laws of the surrounding peoples
had each its own peculiar requirements. But in all of them
the consent of the parties to transfer the ownership for a price
was required.  The Roman courts therefore in constructing their
svstem of jus gentiwm fixed upon this common characteristic
and disregarded the local forms, so that a sale became the
simplest affair possible.

30. After the conquest of Greece, the Greek philosophy made
its way to Rome, and stoicism in particular obtained a great
vogue among the lawyers. With it came the conception of na-
tural law (jus naturale) or the law of nature (jus naturae); to live
according to nature was the main tenet of the stoic morality. The
idea was of some simple principle or principles from which, if
they could be discovered, a complete, systematic and equitable
set of rules of conduct could be deduced, and the unfortunate
departure from which by mankind generally was the source of
the confusion and injustice that prevailed in human affuirs.
To bring their own law into conformity with the law of nature
became the aim of the Roman jurists, and the praetor’s edict
and the respouses were the instruments which they used to ac-
complish this. Simplicity and universality they regarded as
marks of natural law, and since these were exactly the qualities
which belonged to the jus gentium, it was no more than natural
that the two should to a considerable extent be identified.
The result was that under the name of natural law principles
largely the same as those which the Roman courts had for a
long time been administering between foreigners permeated
and transformed the whole Roman law,

The way in which this was at first done was by recognizing
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two kinds of rights, rights by the civil lJaw and rights by natural
law, and practically subordinating the former to the Ilatter..
Thus if Caius was the owner of a thing by the civil Jaw and
Titius by natural law? the courts would not indeed deny up
and down the right of Caius. They admitted that he was owner;
but they would not permit him to exercise his legal right to
the prejudice of Titius, to whom on the other hund they ac-
corded the practical benefits of ownership; and so by taking
away the legal owner’s remedies they practically nullified.
his right. Afterwards the two kinds of laws were more
completely consolidated, the older civil law giving way
to the law of nature when the two conflicted. This double
system of rights in the Roman law is of importance to the
student of the English law, because a very similar dualism
arose and still exists in the latter,® whose origin is no doubt
traceable in part to the influence of Roman ideas.

31. In the reign of the emperor Justinian the famous
codification of the Roman law known as the corpus juris civilis,
or more commonly simply as the corpus juris, was made by a
commission of jurists appointed by that emperor. This consists
of the Digest or Pandect’s in fifty books, made up of extracts
from the writings of eminent juris-consults, chiefly though not
exclusively the five above named, arranged under suitable heads,
and the twelve books of the Code containing the imperial con-
stitutions. These were finished about A.D. 533, and to them
were afterwards added later enactments of the emperors under
the name of Novels. The codificrs also prepared an elementary
text book for the use of students, called the Institutes. In the
corpus juris the amalgamation of the old civil law and the
natural law is complete. :

32. The glossators were jurists of the middle ages, prin-
cipally belonging to the law school of Bologna, who wrote
commentaries on the corpus juris in the form of annotations or
glosses. They as well as the modern writers on the civil law
are called civilians.

2 The former was said to be dominus or quiritarian owner, the latter to-
be bonitarian owner or to have the thing in bonis.

8 That of “legal ” and “ equitable ” rights. See 338.
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33. The Roman law was never accepted in England.
Indeed for some centuries it was regarded with much disfavor
there, as being associated with the unwarrantable claims of
‘the popes and tke usurpations and oppressions of the ecclesiastical
courts. When Vacarius, 8 Lombard from the school of Bologna,
attempted to lecture on the Roman law at the university of
Osford in the reign of Stephen, he was silenced by a royal
.order. Nevertheless the English churchmen continued to study
the Roman law, and as most of the lawyers in ancient times
were churchmen, there is no doubt that the English law has
been enriched by borrowings from that source. As to how ex-
tensive those borrowings were there is much difference of
-opinion among scholars. The technical terminology of the
English law is largely Latin; but it by no means follows that
when a Latin name is used the thing for which it stands is
of Roman origin, and many of the Roman technical terms ap-
pear in the English law with altered meanings. The weight
of opinion now seems to favor the view that the English law,
particularly that part of it which is known distinctively as the
common law,® is mostly of native growth and the Roman ele-
ment in it small.

34. Besides the meaning above explained, the expression
civil law is also used in a guasi negative sense to signify that
the kind of law to which in the particular case it is applied ig
-distinguished from some other kind; for instance:

As opposed to other sorts of law, such as the laws of
morality or honor, to denote law in the technical sense, munici-
pa.l law.

As opposed to the criminal law, to denote that part of
the law which does not relate to crimes ; thus wrongs are divided
into crimes and civil injuries.®

As opposed to military and martial law, to denote the
ordinary law; thus a person who does not belong to the army
-or navy is called a civilian.

As opposed to ecclesiastical law, to denote that part of the
Jaw which relates to secular matters; thus in ancient tindes

4 See #35. 5 See ¢278.
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when a person had been condemned as a heretic by the eccle-
siastical courts, he was handed over to the civil authorities for
punishment.

As opposed to international law, to denote the law of a par-
ticular state. In this sense the expression municipal law is
better.

35. The other great system of law, the common law, is
of English origin, and now prevails in England, Ireland, the
United States, Canada, and the principal Inglish possessions.

The name common law has the following meanings.

1. The entire English or Anglo-American system of law,
as opposed to the civil law. This is the sense in which it is
used in the title of this book.

2. The old common law, that is, the ancient customary
law of the English people, as opposed to written law and to
those parts of the law which are of more receut growth or not
mainly of English origin.

3. The modern common law, which has been developed
out of the old common law by the process of judicial legisla-
tion, It is not possible however to draw any hard and fast
line bLetween the old and the modern common law; the one
passed gradually into the other in' the course of time.

4. In civil law countries the common law means the Roman
law, 7.e. that general basis which the jurisprudeunce of all of
them has in common.

36. The present Anglo-American law is made up of five
parts or subdivisions, namely: (1) That part which is called by
way of distinction Law, (2) Equity, (3) The Maritime law, (4)
The Ecclesiastical law, (5) Military law.

Each of these consists partly of unwritten or customary, and
partly of written law. In all except the last the unwritten ele-
ment is by far the larger and more important part.

3%. Law in the special technical sense above mentioned
comprises (1) the common law much modified by statutes,
and (2) the mercantile law, law merchant, lex mercatoria,
or jus mercatorium. The latter is founded upon the customs
of merchants. It does not however, like the commercial
codes of some Enropean countries, comprise the whole of
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the laws relating to mercantile transactions. Those are mainly
governed by the common law., Sale and agency for in-
stance are frequent transactions in trade, but they fall
mostly under the dominion of the common law. The mer-
cantile law consists of a small collection of rules relating
chiefly to a few subjects, for which, the common law furnish-
ing no sufficient rules, the courts fell back for principles of
decision upon the practices which they found prevailing among
merchants. The most important of those subjects are bills of
exchange, promissory notes and marine insurance, all of which
contracts are of comparatively modern origin and were introduced
into England from the continent of Europe, so that the mer-
cantile law is largely an importation from civil law countries,
and in many points follows civil law principles. In a certain
loose sense however the name mercantile law is sometimes ap-
plied to all that part of the law which relates to trade and
commerce. .

38. Equity is a supplemental system of law which grew
up by a peculiar process of judicial legislation® by the side of the
common law to supply certain deficiences which were found
to exist in the latter. It differs from law in two respects.

First, equity recognizes and protects certain rights of which
the law taukes no notice. These are called equitable rights or
trusts. When equitable and legal rights conflict, the equitable
right prevails. Thus if property is given to A in trust for B,
A becomes the legal owner of the property and is the only person
whose rights are recognized at law, But equity will compel
him to hold and exercise his legal right exclusively for the
benefit of B, who is the equitable owner. This double system
of rights resembles that of the Roman law, and indeed the rela-
tion between law and equity is closely analogous to that between
jus civile and jus naturale.

Secondly, equity in many cases enforces legal rights,
which would also be enforceable at law, by giving different
remedies. Thus a contract is binding at law, creates a legal
right; but if oune party breaks his agreement, the other
has no remedy at law but to sue for pecuniary damages.

6 See 3191 of seg.
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Equity however will sometimes interfere and specifically
enforce the contract by compelling the party to do the
very thing that he has agreed to do. So at law there is generally
no remedy against a wrong till it has actually been committed ;
bnt equity often grants an injunction to prevent a threatened
wrong.

Maritime 39. The maritime law is a body of rules relating to
ships and commerce by sea, though the common law also
furnishes some rules on those subjects. It is derived from
the customs of seafaring men and merchants, not only of
England but of other nations. Like the mercantile law there-
fore it is largely of foreign origin. This part of the law is
nearly the same all over the world, and contains a large ele-
ment of Roman law.

Eeclesinstical 40. The English ecclesiastical law consists of two parts.
The first part deals with the organization, doctrine and discipline
of the church of England, which is established by law as the

In the 1ro- state church. This is ecclesiastical law in the proper sense. In
the United States there is no established church, and therefore
no ecclesiastical law of this sort, Churches in the United States
are mcre voluntary associations, and come under the ordinary
law. \What is there called ecclesiastical law is merely the
rules which those bodies have adopted for their own govern-
ment, which in their legal aspect amount to contracts between

their members.
bt The second part of the ecclesiastical law comprises the
marge di- Jaw relating to the probate of wills and the appointing
of administrators for the estates of deceased persons, and
a portion of the law of marriage and divorce. The church
claimed, and "in former times was permitted to exercise, an
extensive jurisdiction over the last two subjects on the ground
that marriage was a sacrament. How the subjects of probate
and administration, which have no sacred character, happened
to fall under its jurisdiction will be explained in another place.?
Tuhs In the United States marriage and divorce are regulated mainly
Swtes: by the rules of law, the principles of the old ecclesiastical law

being admitted only to a very small extent.® Probate and ad-
7 See ¢658.
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ministration together with a few other subjects still form a

partially distinct body of law, having no specific name, which
is committed to the care of a separate set of courts.

The ecclesiastical law is based mainly. upon the canon
law,® the law of the Catholic church; though the canon law
as such and in its entirety has never been admitted as
authoritative in England. That law was derived partly from
the Roman law and partly from the ecclesiastical legislation
of the popes. In the year 1151 Gratian, an Italian monk,
made a compilation of it in three books, known as the
decretum Gratiant, to which in later times various popes added
constitutions, or regulations, of their own. These make up
the corpus juris canonict,

41. Military law is the law which governs the army and
navy or the militia when in active service. It exists in time
of peace as well as of war. It is mainly statutory. It must
be distinguished from martial law, which latter is indeed
hardly to be called law at all. Martial law exists when for
military reasons, for instance in case of the military occupation
of an enemy’s territory, the ordinary law is to a greater or
less extent put into abeyance and the arbitrary authority of
the military commander substituted for it. In many countries
the government has power even in time of peace to suspend
the ordinary law and proclaim martial law or, as it is often
called, a state of siege, in the country at large or in particular
places, putting them temporarily under military rule, when in
its opinion special dangers threatening the state or the public
safety, such as insurrection, require it. But this is not allowed
in the United States or England.

42. The different kinds of law above mentioned are ad-
ministered in five classes of courts, namely : (1) courts of law or
of common law ; (2) courts of equity or chancery ; (3) courts of
admiralty, which administer the maritime law, and are so
called because anciently the Adwmiral was the judge; (4) eccle-
siastical courts or courts Christian, or in the United States
courts of probate; and (5) military or naval courts, courts
martial,

8 From Greek Xavoy.
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The courts of equity and admiralty and the ecclesiastical
courts or courts of probate are called the civil law courts,
because the procedure in them is, or was, according to the
forms of the civil law and very different from that of the
common law courts.

43. There are also two divisions of the law which are
peculiar to the United States, namely, into national and state
law, and into constitutional and ordinary law. The national
law is that which exists by the authority of the national govern-
ment and is enforced mainly in the national courts. It is also
called federal law. State law exists by the authority of the
several states of the Union, and is usually enforced in their
courts,

Constitutional law has two meanings. In its ordinary
sense it denotes that part of the law which regulates the form
of the government and the appointment, titles, powers and
functions of the principal legislative and exccutive officers.
In the special American sense constitutional law is that part
of the law which is contained in the written constitutions of
the United States and of the several states and the decisions of
the courts interpretative of these.

BIBLIOGRAPHICAL NOTE.

44. Statutes are published by the state in books known as statute
books, usually one volume for each session of the legislature. The-e are
called statutes at large or session laws. “ The Statutes of the Realm” is the
name of an official edition of the English statutes from the earliest times to
the end of the reign of Queen Anne, published during the reign of George
III. In the United States it is customary to have revisions ot the public
statutes made from time to time by persons appointed for that purpose, ob-
solete and repealed acts being omitted and inconsistences@armonized. Such a
revision amounts to a codification of the existing statutory law. The statutes as
so revised are contained in books entitled Revised Statutes or General Statutes.

Statutes are usually named and cited by the date of their passage, in
England by the regnal year of the monarch, and the number of the chapter
and section, as: “Acts of 1896, c. 12, 420 ” or “50 & 51 Vict, c. 2, §12.°
Revised statutes are cited as such, for instance: “ Rev. Stat. of U. 8., 3 2572
But some aucient statutes are named from the place where they were
enacted, as the statutes of Westminster or of Gloucester; and occasionally
statutes receive other names, such as the ‘“statute of frauds” or “ Lord
Campbell’s act.”
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45. The unwritten law is found in books of reports and treatiscs on
law. The former contain the decisions of the courts which are precedents.

A report of a case must be distinguished from the record or official
history of it which is kept by the clerk of the court and remains in the
archives of the court. The report should contain only so much of the sub-
tance of the record as is necessary to show the exact point decided, and tho
decision itself. The opinion of the judge, if there is one, is usually added,
although that is not a part of the decision or of the record. Repoits
are either official or private. Any one is at liberty to publish a book
of reports, and a private report is as good as an official one, because,
the courts being always assumed to know the law, the object of referring
to a report is simply in theory to refresh the judge’s memory. The official
reports extant are as follows.

Euglish. The * Year Books” were published by the prothonotaries or
chief clerks of the higher courts, one volume annually with a few omissions,
from the time of Edward II to that of Henry VIII. They are in Norman-
French, as are some others of the old reports. The “ Law Reports ” have been
published siuce 1865 by the Incorporated Council of Law Reporting, and
are divided into a number of separate series named after the different courts,
or since the Judicature Act of 1873, after the divisions of the High Court of
Justice.

American. The “ United States Reports” contain the decisions ot the
Supreme Court of the United States since 1873. The volumes published
before that date bear the names of the reporters. The official reports of the
highest <tate courts are named after the state. In most of the states there
were earlier private reports, and these have sometimes been taken into the
official series and sometimes not. The official reports of the lower courts,
when there are any, bear the name either of the reporter or of the court.

The private reports are very numerous. They are usually named from
the reporter, but sometimes have other names. )

The Year Books are cited by the letters Y. B. and the regnal year and
name of the king; the Law Reports by the letters L. R. followed by the
number of the volume in the series and the name of the series, except that
in citing the recent series named from the divisions of the High Court the
letters L. R. are usually omitted, and in the volumes since 1890 the date is put
in instead of the number of the volume. Of other reports the citation is by
the number of the volume and the name of the report, except that those of
Chief .Tustice Cnke are generally cited by way of eminence simply as Re-
ports, and Chief Justice Croke’s by the name of the author and of the king
or queen in whose reign they were issued. Certain conventional abbreviations
are used for the names of the reports, which must be learned by practice.
The following examples will illustrate the manner of citation.

Y. B. 4 Edw. III =The Year Book of the Fourth Year of Edward III.
L R. 5Ch = Law Reports, Chaucery Appeals series, Vol. 5.
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9 Q. B. D.=Law Reports, Queen’s Bench Division series, Vol. 9.

(1895) App. Ca.= Law Reports, Appcal Cases «cries, the volume for 1895.
2 Rep. = Coke’s Reports, Vol. 2.

Cro. Jac. = Croke’s Reports, reign of James L.

100 U. 8. = United States Reports, Vol. 100.

52 N. Y.=New York Reports, Vol. 52.

10 Blatchf. = Blatchford’s Reports, Vol. 10.

1 M. & W.=Meeson & Wellesby’s Rcports, Vol. 1.

3 Mod.=Modern Reports, Vol. 3.

The cases contained in the reports are usually entitled from the names
of the parties with the word “against” (agst.) or the Latin word *versus”
(vs. 7.) between them. Thus “Smith v. Jones” means the case of Smith
against Jones. But sometimes they are named from only one party or in
other ways, for example: “Shelly’s Case,” “In the Matter of Jones,” *In
re Jones,” ‘ The Nitroglycerin Case” ‘Ex parte Smith.”

486. For the ancient unwritten law reports are scarce, and other sources
have to be relied upon. Some collections of laws prior to the Norman con-
quest have been preserved, and side lights may occasionally be obtained from
similar old laws of other Teutonic tribes on the continent of Europe, for in-
stance the Salic laws, Domesday Book contains the results of an official
inquiry made under William I for fiscal purposes into the ownership of the
land of the kingdom. A few old records have also been published, the
most important of which are the pipe-rolls containing the accounts of the
Exchequero or fisc for a considerable period, beginning iu the reign of Henry
I. A collection of common forms of writs10 was made in the reign of Edward
ITI, and is known as the old Natura Brevium. A similar collection called Re-
gistrum Brevium was published officially in 1531 ; and in 1534 Judge Fitzherbert
put out his New Ncatura Brevium containing selections from the older works.

But the chief sources of our knowledge of the old law are legal
treatises, among which the most important are the following.

Dialogus de Scaccario, is a short treatise in the form of a dialogue on the
law and practice of the Exchequer, compcsed in 1178 or 1179 by Richard
Fitz-Nigel, afterwards bishop of London, who was treasurer of the Exchequer
for forty years. It is printed in Stubbs’s Select Charters.

Tractatus de Legibus et Consuetudinibus Regni Anglice, was written between
1187 and 1189 by Ranulf Glanvill, chief justiciar under Henry II. It
treats of the procedure in the King's Court.

De Legibus et Consuctudinibus Anglie, in five books by Henry Bracton
(whose name is also spelled Bratton or Briton), a judge of the King’s Court
under Henry IIL, is in form. like the older work of Glanvill, an exposition
of the law and practice of that court, but in effect an extensive treatise on
the common law. The author uses freely the terminology and classifications
of the civil law, and many of the techunical Latin terms now in use were
probably introduced into the common law by him.

9S8ee §74. 17 See 2180,
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Fleta, sive Commentarivs Juris Anglicani, is a kind of abridgment of
Bracton’s work with certain additions, written about 1290 by an unknown
author in the Fleet prison, from which it takes it name.

A work in French on the Laws and Customs of England, composed
in the reign of Edward I, is ascribed to an author named Britton, or
Bretlon, of whom nothing is known with certainty. It goes over more
briefly nearly the same ground as Bracton and draws much of its material
from him.

Mirrour aux Justices is the work of Andrew Horne, Chamberlain of
London in the reign of Edward II. Its contents are partly historical, partly
critical. . .

Sir John Fortescue, who became chief justice of England under Hen
VI, wrote a work entitled De Laudibus Lequm Anglice, in which he compared
the English with the Roman law aund pointed out the advantages of a con-
stitutional monarchy over an absolute one.

Thomas Littleton, or Lyttleton, a judge under Edward IV, was the
author of a work on Tenures, which in time came to be regarded as almost
authoritative and, together with Coke’s commentary upon it presently to be
mentioned, remained the standard work on that branch of the law.

Doctor and Student, in the form of a dialogue between a doctor of
theology and a student of law, treats of the general principles underlying
the common law. It was written in the reign of Heury VIII by Christ.
St. Germain.

The Institutes of the Laws of England, by Chief Justice Sir Edward
Coke, who stands in the very highest rank of English jurists, appeared in
1628. They consist of four parts. The first is a commentary on Littleton’s
Tenures, and is generally known as Coke upon Littleton. Part second isa
commentary upon magna carfe and certain other ancient statutes; and the
other two parts deal respectively with criminal law and the constitution of
the courts.

Sir Matthew Hale, judge in the Court of Common Pleas during the
protectorate, wrote a History of the Common Law, a History of the Pleas
of the Crown,1t and an Analysis of the Common Law, the arrangement of
the last of which was followed by Blackstone in his Commentaries.

Certain old works known as Abridgements contain brief summaries of
points decided by the courts, extracted from the reports and grouped under
heads. The best known of them are Fitzherbert’s, Bucon’s, Comyn’s and
Viners. They are much esteemed and formerly were very often cited, but in
modern times are seldom referred to. :

A7, Modern books on law are without number. Ouly a few of the
most important can be noticed here.

Probably the most famous law book in the English language is
Blackstone’s Commentaries on the Law of England. Sir William Blackstone,
afterwards a judge of the court of Common Pleas, was appointed in 1753

11 See 2179.
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Vinerian professor of English law in the university of Oxford, and his great
work was founded upon the lectures that he there delivered. It is a systematic
treatise on the common law designed for the use of law students and educated
people generally. Ever since its publicatior. it has remained without a rival
as an institutional work, and the great majority of English and American
lawyers from that time to the present day have begun their legal studies with
its perusal.

Kent’s Commentaries, which probably renks first in reputation among
American works on law, consists, like Blackstore’s Commentaries, of acade-
mical lectures. Its author, James Kent, after tsing Chief Justice and
Chancellor of the State of New York, was appointed in 1823 professer of law
in Columbia College. The Commentaries appeared about 1826. They are of
the same nature as Blackstone’s, but adapted especially to the necds of
American students.

Jeremy Bentham, who wrote between 1776 and 1851, was the author
of many books on the principles of morality, governmeuat, legislation and
topics connected with jurisprudence. Though not technically law books,
his works were much read by lawyers and their eftect upon the development
of tle law has been very great.

Lectures on Jurisprudence by John Austin, who was a disciple of
Dentham, were published in 1832 and have attained great celebrity. This
book was the first systematic and scientific treatise on general jurisprudence
in English, and has exerted a great influence on subseuent writers. With it
and the works of Bentham may almost be said to have begun the more
philosophical and less purely technical treatment of the common law that
now prevails,
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CHAPTER IIL

THE ARRANGEMENT OF THE LAW.,

48. The subdivisions of the law mentioned in the previous
chapters depend not upon anything in the nature of law itself
but upon extraneous causes, political arrangements or historical
accidents. There would have been no distinction between law
and equity, for instance, if Parliament in former times had
been willing to make the necessary changes in the common
law; and the whole of the unwritten law might be codified
and thus transformed into written law. No scientific arrange-
ment of the law therefore can be based upon those divisions,
But there are certain distinctions which now fall to be described,
which are juridical and necessary in their character, and are
therefore capable of serving as the basis of an arrangement.

49, “When both of the parties with whom a right is con-
cerned are private persons, the right also is private; when
one of the persons is the state while the other is a private
person, the right is public.” This gives rise to a division of
law iuto’ public and private. Public law comprises: (1) laws
relating to the boundaries and geographical divisions of the
state, (2) constitutional law in the ordinary sense,?(3) administra-
tive law, or the law of the details of government and admin-
istration, embracing such subjects as taxation, police, public
health and education, poor laws, highways, weights and mea-
sures, currency and many others, (4) military and naval law,
(5) a part at least of the ecclesiastical law, if there is a state
church, (6) criminal law, and (7) international law. Private
law is that part of the law that deals with private rights and
duties ; but when the state holds property or makes contracts
in the same manner as a private person might do, these fall
under the rules of the private law,

1 Holland, Jurisprudence 109.
2 See $43. The American constitutions contain some private law.
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Normal and 50. Persons are wormal or abnormal. An abnormal person
poron®  is one who belongs to a class having some important peculiarity,
by reason of which the law treats him in various ways dir-
ferently from persons in general. Such persons are said to have

Stats.  an abnormal status. Much labor has been spent in the attempt
to frame a general definition of such a status, but in vain. It is

a mere matter of convenience. There are some persons whose
juristic peculiarities are so numerous and important that it is

more convenient to class them apart; and that is all that there

is to say. Married women and lunatics are undoubtedly al-
normal persons ; bankers and innkeepers are not, although they

have certain rights and duties different from those of other

people.
Jus rerem The law, or at least the private law, may Le divided into two
personarum,

parts, one containing those rules which apply to persons generally
and the other the peculiar rules relating to abnormal persons.
The former is called the law of normal persons, the law of
equal rights or sometimes the law of things, jus rerum ; the
latter the law of abnormal persons, the law of uneqnal rights,
or sometimes the law of persons, jus personarum. The names
Jus rerum and jus personarum were borrowed from the civil
Armugement Jaw,  The Institutes of Justinian were divided into three parts,
Institutes.  Persons (De personts), Things (De rebus), and Actions (De ac-
tionibus). By means of a peculiar theory of incorporeal things®
the title Things was extended to cover not only the law of
of property in the strict sense but also contracts and wrongs;
and rights other than property rights and the duties correspoud-
ing to rights were not given any separate place in the arrange-
ment but were treated of only incidentally under the head of
wrongs.* Under the title Persons the principal matters discussed
were rights and capacities connected with freedom and family
relations, Later writers used the titles Jus personarum and Jus
rerum, the latter including actions. Thus it happened that
in the civil law the greater part of the law of normal persons
in fact fell into the jus rerum, and the jus personarum included

8 See §217.
4 Or rather of the obligations which arose out of the commission of
wrongs, See § 254.
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nearly the whole of the law of abnormal persons, so that those
names very naturally came to be used to denote those parts
of the law respectively. As applied in the common law the
names are inappropriate ; but they have the authority of usage
and the convenience of brevity on their side.

bl. Rights and duties are either antecedent or remedial,
or, a8 they are otherwise called, primary or secondary. Re-
medial rights arise out of the commission of wrongs or some-
times from threatened wrongs; antecedent ones do not. Such
rights as personal security, property or contract rights are
antecedent; but the right to sue and recover damages for a
wrong or the right to an injunction to prevent a threatened
injury is a remedial right. Corresponding to this division
among rights and duties, the law is divided into the law of
antecedent and of remedial rights and duties.

B2. Another division of the law is into substantive and
adjective law. The former deals with rights and duties, the
latter with the procedure by which these are enforced. This
must not be confounded with the remedial law. If an injury
has been or is about to be committed, the substantive law of
remedial rights determines whether an action will lie, whether
pecuniary damages, an injuunction or some other form of relief
is the appropriate remedy, and the amount of damages that
can be awarded. But the questions, in what court and within
what time the action must be brought, how the plaintiff’s case
must be presented to the court and by what kind of evidence it
must be proved, belong to the adjective law.

53. There is no authoritative or generally accepted arrange-
ment of the common law, Various schemes of arrangement
have been proposed from time to time, but none of them has
met with much favor. The one which is the best known and
most generally used is that of Blackstone's Commentaries.
1t is as follows.®

5 There is an introdudtion on the nature of law, the law of England,
common law, mercantile law, etc., and written and unwritten law, and
a chapter on equity at the end, which fall outside of the plan of the arrange-
ment.
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Blachatone® RIGHTS.* (Books I and I1.)
OrF rrrsons.” (Book 1)
Natural persons.
Absolute rights. (Security, liberty and pro-
perty.)
Relative rights.
Public relations.
Magistrates.
Pec;ple.) (Nationality ; the clergy, nobles,
ete.
Private relations. (Marriage, children,
guardianship, servants.)
Artificial persons ; corporations.
Or THINGS. (Book I1.)
Real property. (Principally property in land.)
Personal property ; including contracts.’
WRONGS." (Books [II and IV.)
Private wrongs. (Book IIL)
Remedies without suit.
Remedies by suit.

6 The disposing of the whole law under the two heads of Rights and
Wrongs leaves no proper place for duties. So far as Blackstone discusses
duties at all he does so only incidentally in connection with the rights to
which they correspond or the wrongs that may arise from their breac

7 The distinction between ‘ Rights of Persons ” and * Rights of Thinge”
was taken by Blackstone from the civil law division into jus personarum and
Jjus rerum (See §50). But those expressions were misunderstood by him. Jus
in them means law, not right. All rights are rights of persons, even property
rights, so that Blackstone found himself compelled to mention prope
under the absolute rights of persons in his first book, although he afterw
devoted the whole of the second book exclusively to that subject.

8 Absolute rights here mean the grivatz rights of normal persons,
such as everyone is presumed capable of having. This part contains an
incomplete enumeration of rights in rem (See $354), though they are not
called by that name. By relative rights are meant the rights of abnormal
persons and public rights, the public law being treated by Blackstone (in
which respect Austin agrees with him) as & branch of the law of abnormal
persons.

9 There is no separate head of obligations or rights in personam.
Contract rights are treated as a kind of property, and contracts merely as a
mode of acquiring property ; other kinds ot obligations are not noticed.

10 Private wrongs are civil injuries (See ¢278), and public wrongs
crimes. The arrangement of the former is based partly upon the nature
of the remedies which the law provides for different wrongs and partly
on the rights violated, ie. partly upon remedial and parﬁ; upon ante-
cedent rights.
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Conurts of civil jurisdiction.
Wrongs and remedies for wrongs.
Procedure.

PusLic wrongs. (Book IV.)
Criminal courts.
Crimes,
Criminal procedure,

54. Blackstone’s arrangement, for reasons which are partly The proset
stated in the notes to the preceding section, scems to the present
writer unscientific and inadequate. The following is the
author’s own arrangement, the grounds of which will appear
from the analysis and discussion of legal ideus and principles
contained in this book,

PRIVATE LAW™
SUBSTANTIVE LAW.
Of normal persons.
Definitions and general principles,
Rights and duties.

Rights tn rem.’

Duties corresponding to rights ¢n

rem.

Rights in personam and their cor-
responding duties,

Obligations.
Trusts,

Special rights and duties, partly ¢n rem
and partly ¢n personam, of special
classes of normal persons.

‘Wrongs.
Remedies.

11 This is substantially the arrangemeng of Prof. Holland in his work
on Jurisprudence, who tabulates private rights thus:—

In rem.

j Antecedent
Normal

Substantive { Remedial
Abnormal
Adjective

12 For the difference between rights in rem and in personam sce 3 253.254.

In personam.
Private {
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Of abnormal persons.
Natural persons having an abnormal
status,
Artificial persons.
ADJECTIVE LAW,

PUBLIC LAW.
Boundaries and geographical divisions of the state.
Constitutional law,
Courts.
Administrative law.
Military and naval law.
Ecclesiastical law, if there is a state church.
Criminal law.
The conflict of laws.

e B5. The above arrangement will be followed in the main
ofthis work. jn this work. But in some respects, since this book is intended
for beginners in the study of the law, it seems best to depart
from it, subordinating theoretical symmetry to the needs of the
student. Thus although public law would in a systematic treatise
paturally be placed after private law, because it refers to and
uses many definitions and principles which are more properly
discussed under the private law, yet in an elementary exposi-
tion for beginners it i8 rather the discussion of the private
law that will presuppose some knowledge of the organization
of the state and the functions of public offices, for which
reason, and also because some historical matter which must be
introduced comes in more paturally in that conneciion, the
public Jaw will be first taken up, excepting the criminal law
which will be reserved to the last. The treatment of the public
law must necessarily be very brief, being confined mostly to
those matters which are necessary to a proper nnderstanding
of the other portions of the work, and omitting the greater part
of the administrative law, which runs into infinite detail and
i3 very different in different places, and of the ecclesiastical law,
as well as the whole of the military law and the subject of the
couflict of laws. Some further deviations from the general plan
of arrangement will also be admitted for reasons of convenience.
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PART FIRST. PUBLIC LAW,

CHAPTER 1V.

ENGLISH CONSTITUTIONAL LAW,

56. What is called the English constitution is not a written mgggzx_
document like the constitution of the United States, but a
collection of laws, written and unwritten, and of usages which
have not technically the force of law and might be departed
from at any time, in accordance with which the government is
carried on. It is the product of centuries of development and
struggle, and exhibits no symmetry or logical arrangement of
its parts. It has always been characterized, like the English
law generally, by great flexibility and adaptubility to new
conditions combined with conservatism as to form. Time
honored forms are retained after their original use and meaning
have departed, and are either put to new uses or suffered to stand
without any signification. In describing the constitution, there-
fore, a certain difficulty arises from the divergence between
theory and actual practice. Nor has the constitution any higher
force or validity than any other part of the luw. It might
legally be changed to any extent by a simple act of Parliament.
Parliament could even abolish the monarchy, if it chose.

B7. After the Norman conquest the King was nearly an 1ue xing,
absolute monarch. Although practically his power was hedged
in by many restraints and varied a good deal according to the
personal force of the King, it is difficult to say what were its
exact Jegal limits or how far the royal prerogative counld over-
ride the law. The definite apportionment and limitation of
powers to different officers and departments of government
which charucterizes modern civilized states was not to be found.

The King was the supreme law-maker though he did not
exercise his legislative powers very freely, the chief executive,
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the snpreme judge whenever he chose to act as such, the com-
mander of the army, and in addition, as will be explained more
fully when the feudal system comes to be treated of, the sole
landowner and supreme landlord, all private individuals holding
their land as tenants directly or indirectly of the King and
owing to him certain duties arising from that relation. The
government was the King's government, the public property
was the King’s property, the public revenue the King’s revenue,
and the expenses of government not clearly distinguished from
the King’s personal expenditure.

The Kine's 5S. But in the exercise of his powers the King was assisted
by certain councils, whose advice, whether he was bound to do
s0 or not, he often followed, and which, or the members of
which, the high officers of state, necessarily transacted in his
pame a good deal of public business of which he had no per-
sonal knowledge. The history of the Euglish constitution is
the history of the gradual transfer of the power of the King
to his councils and of the right to appoint the members of the

The present councils from the King to the people, till the King has come

oftkeKing. to be mainly the dignified nominal head of the state, with con-
siderable consultative and advisory powers and capable of exer-
cising a good deal of influence but with almost no actual legal
authority. The present government of England is a republic
thinly disguised as a monarchy.

Betantion of However, the ancient forms and modes of expression are
still kept up. The government is administered in the King's
name, by men who are in theory merely the advisers and
counsellors of the King. The acts which they do are called his
acts, although in fact he may have no power to control them
nor any knowledge of them. To this day the heading of every
statute recites that is enacted not by the Parliament, as is
the actual fact, but by the King with the advice and con-
sent of Parliament. The word “XKing” therefore, when it is
used of the King in his official capacity, must be understood
to be in most cases merely another name for the state or the
government.,
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59. In former times the principle of hereditary descent The Sitle to
and the principle of election were both to some extent and in
a somewhat confused manner recognized as the foundation of
the right to the crown. On the death of a King his heir was
regarded as having at least a presumptive right to succeed to
him, or perhaps as having a special claim to be elected in his
place, and generally he did in fact succeed. In most cases
some sort of a form of election was gone through with, and
in a few instances there was an actual election by the great
men of the realm. In later times the authority of Parliament
in the matter was recognized, and at present the succession to
the crown is governed by the provisions of the act of settle- The actol
ment passed by Parlinment in the reign of William and Mary,
by which it is limited to the descendents of Sophia, electress of
Hanover and grand daughter of James I, being protestants,
and on the death of a monarch passes to his heir.

Formerly on the death of a King an interregnum or lapse Firest of the
of the royal authority occurred until his successor was in-
stituted in his place, the powers of officers appointed by the
former King ceased, and much inconvenience ensued. This is
now avoided by regarding the King as a corporation of a peculiar
kind, which has a legal existence distinct from that of the
person who for the time being fills the office, and which is
not affected by his death. This is expressed in the maxim that
* The King never dies.”” On the death of a King the government
goes on without any break and his successor succeeds at once
to the crown, no ceremony of investiture or coronation being
necessary, though in fact a formal coronation is hud at soumie
convenient time afterwards.

60. It is a principle of law that the King can do no wrong. Tpe Kine cin
This applies to him both as an individual and in his official
capacity.

1. His person is inviolate ; he can not be punished for any- nriolebility
thing done by him, even though the act if committed by a Pemon
subject would be a crime. Nor can any suit or legal proceed-
ing be maintained against him in any court, since such a
proceeding implies a wrong for which redress is sought. Reoponsi-

2. In his official capacity he can not do any act except muicers
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through his ministers or council, every public document signed
by him must be countersigned by a minister, and whatever re-
sponsibility is incurred by the act falls upon the minister or coun-
cil and not upon the King. The legal theory is that the King
acts upon the advice of his servants, and if he does anything
improper it is becanse he has been misled by their bad advice,
and they and not he must bear the blame. In fact the act is
only formally that of the King and really that of some public
officer who acts in the King's name, so that the rule that casts
the responsibility upon the latter is perfectly just.

3. So if the King in his official capacity makes any
unlawful grant of property or rights, the law presumes that he
could not have done so unless he had been in some way deceived.
Therefore a legal proceeding will lie to annul the grant on
this assnmption of fraud in obtaining it, which however is a
mere legal fiction not carrying any implication of actual wrong-
doing on the part of the grantee.

4, Since the King can do no wrong, the law also presumes
that if any wrong is done in his name by any of his officers he
will rectify it as soon as knows of it. Therefore, although
the King can not be sued in any court, the courts themselves
being the King's courts and the judges his representatives, yet
if o private person is in fact wronged by the government he is
permitted to institute a legal proceeding which is practically
a suit against the government but which, to save appearances,
is put into the more respectful form of a petition to the
King! A trial is had as in an ordinary suit, and then, the
King being supposed to be correctly informed about the matter,
an order is made for the redress of the grievance.

61, At present the private property and income of the King
are separated from those of the state, and he receives a regular
salary like any other public officer ; but the public property and
revenues are still by a legal fiction spoken of as his.

62. A Queen is either a Queen regnant, like the late
Queen Victoria, who is the same as a King, a Queen consort
or a Queen dowager.

A Queen consort is the wife of a reigning King. She isa

1 See 2 938.
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subject, but has certain special rights and privileges. At com-
mon law married women were subject to various disabilities in the
matter of holding property and making contracts.? From these
the Queen is free, and stands in such matters on the footing
of an unmarried woman. She can even receive a grant of
property from her husband, which is still impossible for married
women generally., The Qneen’s person is also inviolable like
the King's.

The husband of a Queen regnant is her subject. His legal
status in each case that has thus far arisen has been fixed by

special statutes, so that there is no general rule on the subject.
A Queen dowager is the widow of a King, and has nearly

the same rights as a Queen consort. If she marries a subject,
she retains her rank instead of taking that of her husband.

The Queen's
husvand,

Queen
dowager.

The heir apparent to the crown is by birth Duke of Cornwall, The Prince ot

and is usually created Prince of Wales. '

63. Passing by the ancient witena-gemote, or assembly of
wise men who acted as advisers to the King before the
Norman conquest, there was after the conquest a council known
as the Great Council (Magnum Concilium) or Common Council
(Commune Concilium), by whose advice the King governed.
This was composed in theory of all the King’s tenants in chief,
that is, of the King's immedinte retainers or direct tenants,
who were also called his barons,? so that it had a feudal rather
than a national character. The greater barons, the richer and
more important of the King’s tenants, were summoned to the
meetings of the Council by special letters or writs from the
King to each of them individually, the lesser barons by a
general writ of summons directed to the sheriff of the county*
commanding him to notify them to appear, which was pro-
claimed at a session of the County Court.® Generally they did
not attend, and their attendance was not desired ; it was only
with the great men of the kingdom that the King cared to
consult. In course of time therefore the name baron came to

2See Chapt. LXII.

3The word baron meant originally man, and secondarily a feudal re-
tainer or vassal; see ¢ 446.

4 See ¢2 93,94.

5 See $3174,175.
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be applied exclusively to persons who were entitled to a personal
summons to the Council, and became a title of nobility. The
higher clergy, the bishops, archbishops and abbots, were also
summoned individually to the Council, and -vere regarded
a8 & kind of nobles, the lords spiritual. The Great Council
met at irregular intervals when summoned by the King. It
advised the King in matters of legislation and administration,
and sometimes acted as a court for the trial of important cases,
especially when the King was a party or when the litigants
were powerful men over whom it was difficult for the ordinary
courts to exercise an effective jurisdiction.

64. The ordinary revenues of the Crown, which consisted
mainly of the income from the King's own property, the dues
which as a feudal lord he was entitled to exact from his
tenants and the profits of the administration of justice in his
courts, often proved insufficient for his needs. In such cases
he had to ask the Council for a grant of additional money,
as even in those days an attempt on the King's part to impose
taxes by his own authority without the consent of the tax-
payers, whether strictly lawful or not, would usually have
met with resistance. Thus the principle gradually became
established and acquired the force of positive law that taxes
should not be levied by the King's sole anthority but be
granted by the people who were to pay them or their repre-
gentatives, Since the Council was composed usually of the
greater barons only, who had no representative anthority
but answered for themselves alone, it became desirable for pur-
poses of taxation to have the other classes of the community
represented. Accordingly, since the mass of the smaller tenants
in chief could not attend the Council, the sheriffs were com-
manded on occasions when it was thought necessary to cause to
be elected at the County Courts two knights for each county or
shire to consent to taxation on behalf of the inhabitants of the
county. These were called knights of the shire. Since at the

“County Court all the freemen of the county attended and voted,

the knights represented the people gencrally and not merely the
King’s tenants in chief. In course of time representative
burgesses from chartered towns or boroughs werc summoned
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for the same purpose, The bishops also were ordered by the
royal writs by which they were summoned to cause the clergy
of their dioceses to send representatives; but this the clergy
always refused to do, preferring to grant their own taxes in their
own assemblies.

Thus the Great Council of the King’s feudal vassals
gradually developed into what is now known as the Parliament,
The nobles, the lords temporal and spiritnal, sat by themselves
in their own House of Lords, and the representatives of the
counties and towns, of the commons or common people, in the
House of Commons. The lords, commons and clergy con-
stituted the three estates of the realm, each of which at first
consented separately to its own taxes, or as the expression then
was granted its own separate aids, benevolences or subsidies
to the King.

65. At first the object of summoning the commons to Par-
liament was simply to tax them, and for some time they were
averse to taking an active part in legislation. But this did
not long continue. The commons began to exercise the law-
making power conjointly with the lords, and enforced their right
to legislate by refusing the subsidies for which the King asked
till he consented to their legislative measures; whence it became
an established constitutional principle that the redress of
grievances should precced the grant of supplies.

Since in theory the King was the law-maker and the
Parliament did not legislate but ouly advised the King to do
8o, the proposals of the Parliament were presented to the King
in the form of petitions or bills, to which if he assented, the
details were settled and the formal statutes drawn up by the
King after the adjournment of Parliament. But as the King
in his statute did not always faithfully carry out the intention
of the bill, the Parliament about the time of Henry VI began
to draw up their own statutes and require the King to assent
to them in haec verba. Eventually, although the King in Parlia-
ment is still nominally the legislator, the law-making power
passed entirely into the hands of the Parliament, and-the assent
of the King to a statute, though in theory of law still required,
has not beea refused for more than a hundred years, and what
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would happen if the King should veto a bill no one at present
seems to be able to say.

66. The House of Lords now consists of the archbishops
and Dbishops, all the peersé of the United Kingdom? and of
England, who sit by hereditary right, and a certain number
of representative peers of Scotland and Ireland elected by the
nobles of those countries from their own number, to which
have been added during the reien of the late Queen a
few life peers nominated by the Crown. Its presiding officer
is the Lord Chancellor® who occupies a seat known as the
woolsack.

67. The House of Commons contains between six and
seven hundred members. Besides seven members for the univer-
sities, these comprise members for the counties, the successors of
the knights of the shire, and members for cities and towns. The
counties, and also the cities and towns when they are large enough,
are divided by the redistribution act of 1885 into election districts
or constituencies each of which returns one member, except the
city of London which as a single constituency sends two. The
method of clection was formerly by viva vace voting, but since
the ballot act of 1872 has been Ly written ballot. The duration
of a Parliament, after having been subject to much variation,
was fixed by the septennial act passed in the reign of George I
at seven years; but the Crown may at any time dissolve it and
order a new election. The Crown also has the power to pro-
rogue Parliament, that is, to audjourn a particular session, either
to a fixed day or sine die. The presiding officer of the House
of Commons is called the Speaker and is elected by the house
at the beginning of each Parliament,

68. The elective franchise or right to vote for members of

6 The word peer (pares) means equal. It was first applied to all the
vassals, or all the free vassals, of any feudal lord, and tEerefore to the
King’s vassals, and then was restricted in the rense in which it is here used,
like the word baron, to such of the King’s vassals as were nobles. It now
means gimply a nobleman. Some traces of its older use survive. The famous
expression “trial by one’s peers” means for a nobleman trial before the
House of Lords, for a commoner trial by jury.

7The United Kingdom means Great Britain and Ireland. Great
Britain is the name given to England and Scotland collectively since their
union.

8 See ¢72.
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Parliament does not belong to all persons. It is confined
to males of full age, but in some elections for local officers
women are permitted to vote. Nor does universal suffrage
prevail even among men. The qualifications for voting have
varied a good deal at different times, and though from the
reform Dbill of 1832 to the present time the franchise has been
extended by various statutes, the theory of the law still is that

the poorest and most ignorant classes shall be excluded from

the suffrage because of their presumed unfitness for its exercise.
The right is at present regulated by the representation of the
people act of 1684, which makes its possession depend in most
cases upon (1) the holding of a certain small quantity of land,
(2) the occupation of land at a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>