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PREFACE.

— et

IN my experience as a lecturer to students upon
Common-Law Pleading, I have felt the need of a text-
book containing the discoveries (for such they may
properly be called) upon the subject made in the last
twenty-five years by such men as Pollock and Maitland
in the mother-country, and Bigelow, Holmes, Thayer,
Ames, and others among ourselves. I have here
endeavored to gratify that need. The fundamental
principles of the common-law with respect to actions
can never be better stated than they have been by
Chitty. Stephen has performed a like task for the
rules of pleading, while Dicey has embraced the law
governing the selection of the parties to an action in
an admirable series of rules. These three treatises
have been, so far as was practicable, combined here,
and the language of their authors has been used
with the fewest possible modifications. Free use has
been also made of the third book of Blackstone’s
Commentaries.

Therefore this work, if I may venture to give it that
name, pretends to be only a re-statement in a con-
densed form of what has been said upon its subject by
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many authors in many books. Indeed, wherever the
language of the particular author seemed to be the
most appropriate it has been adopted. The only scope
for original writing upon this subject is in the line of
discovery followed by the distinguished men whom I
have already named ; this path is necessarily closed to
the lawyer in active practice at the bar.

As this book is intended for the student and is de-
signed to teach the principles of a science which was
long since perfected, no effort has been made to digest
recent decisions, or even to refer to them (save for
some special purpose). The cases cited are almost
exclusively the leading English authorities referred to
by Chitty and by Stephen. Indeed, Saunders’ Reports
furnish the best collection of cases to be consulted by
the student, who should supplement his studies by a
close perusal of those Reports or of Ames’ Cases on
Pleading.

As the subject of this work is pleading as it existed
at common-law, the present tense is frequently used
in describing things which have long since ceased to
exist.

It will perhaps be objected that in speaking (pp. 46,
47) of the modern conception of a contract, I have
unduly magnified the element of consent at the expense
of that of consideration. Sir Frederick Pollock is my
authority for what I have said. In “The Principles of
Contract ” (p. 2), he states: « The first and most essen-
tial element of an agreement is the consent of the
parties. There must be the meeting of two minds in
one and the same intention.” Again (p. 8), ¢ Perhaps
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it (consideration) is to be regarded rather as a condi-
tion generally (though not always) imposed by a posi-
tive rule of English law as needful to the formation of
a binding contract than as an elementary constituent
of an agreement.”

I am much indebted to Joseph J. Darlington, Leonard
H. Poole, Henry W. Sohon, and E. Richard Shipp, of
the District of Columbia bar, for assistance in the
revision of proof, and also for suggestions as to the
body of the work.

The index and the tables of cases and of contents
have been carefully prepared by J. M. Gould of the
Massachusetts bar, to whom I am under obligations for
that part of the work.

R. ROSS PERRY.
Wasminarox, D. C., July 26, 1897,
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COMMON-LAW PLEADING. -

INTRODUCTION.

IN an address delivered in 1889, by Lord Chief Justice
Coleridge, before the law students of Birmingham, he con-
trasted the law as it existed in England in 1847 with its con-
dition at the time he spoke; incidentally, he referred to the
late Baron Parke, of whom he said: “ The ruling power in
the courts in 1847 was Baron Parke, a man of great and
wide legal learning, an admirable scholar, a kind hearted and
amiable man, and of remarkable force of mind. These great
qualities he devoted to heightening all the absurdities and con-
tracting to the very utmost the narrowness of the system of
special pleading. The client was unthought of. . . . The
right was nothing, the mode of stating, everything.”! After
speaking further of Baron Parke’s devotion to the technical-
ities of special pleading, Lord Coleridge resumed : ¢ Peace be
with him. He was a great lawyer, a man of high character
and powerful intellect. No smaller man could have produced
such results. If he ever were to revisit the glimpses of the
moon, one shudders to think of his disquiet. No absque-hoc,
no et non, no color, express or implied, given to trespass; no
new assignment. Belief in the great doctrine of a negative
pregnant no longer necessary to legal salvation, and the very
nice question, as Baron Parke is reported to have thought,
whether you could reply de injuria to a plea of deviation in an
action on a marine policy not only still unsolved, but actually
considered not worth solution.”2 Of other judges and advo-
cates eminent in 1847, but since dead, Lord Coleridge said:

1 The Contemporary Review, June, 2 Ibid. 8ol.
1890, 799.
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«And thh thehe men the system under which they flour-
ished {ms' -gone to rest too; parties are examined, husband
.and. W-xfe are heard. Special pleading finds no refuge upon
. ﬁhe habitable globe except, as I believe, in the State of New

-Jérsey in America.”? In confirmation of Lord Coleridge’s

" statement, we find that the Common-Law Procedure Act of
1852, and the rules of court made pursuant thereto, abolished
all common-law forms of actions, and substituted therefor the
simplest possible statements of causes of demand. It may
be accurately said that the tendency of English legislation
is to the destruction of the science of special pleading at the
hands of its creators. It is threatened with a like fate in
this country. When, therefore, it is proposed to the student
that he shall study special pleading as it was known at com-
mon-law, he may well ask why he should fit himself with an
outworn and a cast-off garment. He may apparently well think
that time and energy devoted to such a subject are wasted.

It is said by the most famous law-writer of this century,
Savigny, that ¢« The study of the law is of its very nature
exposed to a double danger; that of soaring through theory
into the empty abstractions of a fancied law of nature, and
that of sinking through practice into a soulless, unsatisfying
handicraft.’2 Only those students who have no higher ambi-
tion than to be mere craftsmen, and an inferior order even of
these, can afford to refuse the study of special pleading be-
cause, in their opinion, it may not be of practical use to them
to-day. I purpose to show briefly in this introduction how
vitally this study is connected with the development of Eng-
lish law, and how indispensable a part of legal education it
still is, and must ever be, wherever the common law of Eng-
land is in force.

L The remedial law of England developed with, and was
stimulated and enlarged by, the development of special plead-
ing. Littleton, writing in the reign of Edward IV., said:
«“ And know ye this, my son, that it is one of the most honor-
able, laudable, and profitable things in our law to have the

1 The Contemporary Review, June, % Howe’s Studies in the Civil Law, 6
1890, 802.
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science of well pleading in actions real and personal; and
therefore I counsel thee especially to set all thy courage and
care to learn that, &c.”! That special pleading did not de-
cline in importance between his time and that of Lord Coke is
evident from what the latter has said of it in his judicial
decisions and in his great Commentary. ¢ Good pleading,”
says he, “is Lapis Lydius, the touchstone of the true sense
and knowledge of the common law.”2 Again, in the Preface
to his Commentary upon Littleton, he speaks of ¢« The rules
of good pleading (the heart string of the common law).” At
page 115b of the same Commentary, he has these words:
« Note, one of the best arguments or proofes in law is drawn
from the right entries or course of pleading; for the law
itselfe speaketh by good pleading; and therefore Littleton
here saith, ¢it is proved by the pleading,’ &c., as if pleading
were ipsius legis viva voz.” It is said in Hobart’s Reports
that truth is the goodness and virtue of pleading, as certainty
is the grace and beauty of it.?

It may be thought that these are extravagant expressions
of men who were educated to see excellence in anything that
was technical and abstruse. When Littleton says that the
law is proved by the pleading, and when Coke adds, approv-
ingly, « as if pleading were the living voice of the law itself,”
they are not using mere figures of rhetoric. Accordingly,
we find in the recent work upon English law, by two men
who have done more than all others to make its origin
and growth plain (I refer to Pollock and Maitland’s History
of English Law), that the development of rights has de-
pended upon the development of actions. In that work
its authors show in great detail how closely advances in
the conception of right have been associated with, and
enforced by, corresponding advances in pleading. ¢ Our
forms of action are not mere rubrics nor dead categories;
they are not the outcome of a classificatory process that has
been applied to pre-existing materials; they are institutes of
the law ; they are, we say it without scruple, living things.” ¢

1 Tenures, sec. 534 (Tomlins). 3 Slade v. Drake, Hob. 295.
2 10 Co. Rep. 29b. ¢ P. & M. Hist. IL 559.
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“ We shall do well to remember that the rule of law was the
rule of writs.”! Bracton, writing in the reign of Henry III.,
can still say, “ There will be a8 many formule of writs as
there are kinds of actions.” A little later we shall have
to take the tale of writs as the fixed quantity, and our
maxim will be, “ There will be a8 many kinds of actions as
there are formule of writs.”2 Finally, at the conclusion of
their work, speaking of English law prior to the time of
Edward I., and resuming its influence upon the subsequent
development of that law, these high authorities thus record
their judgment: “ Nor can we part with this age without
thinking once more of the permanence of its work. Those
few men who were gathered at Westminster, around Pateshull
and Raleigh and Bracton, were penning writs that would run
in the name of kingless commonwealths on the other shore of
the Atlantic Ocean ; they were making right and wrong for us
and for our children.” 3

Consonant with these opinions is what an eminent Ameri-
can jurist has written: “ However much we may codify the
law into a series of seemingly self-sufficient propositions, those
propositions will be but a phase in a continuous growth. To
understand their scope fully, to know how they will be dealt
with by judges trained in the past which the law embodies, we
must ourselves know something of that past. The history of
what the law has been is necessary to the knowledge of what
the law is.” ¢

II. The study of special pleading is not only essential to a
correct understanding of the historical development of the
common law; it is most admirable and essential as an intel-
" lectual training. No man can be a strong reasoner who does
not possess natural or acquired logic. No man can be a
strong lawyer who has not, in addition to this logic, a clear
knowledge of the logic of the law; and special pleading is the
logic of the law.

The real function of education is not to charge the mind
with facts ; its object is, as the etymology of the word

1 P. & M. Hist. IL 561. 8 Ibid. 670.
8 Ibid 562. ¢ Holmes, C. L. 37.
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expresses, to draw forth and develop all of the mental powers
which the student has. This result cannot be accomplished
by mere study. The mind may be a magazine charged with
all sorts of knowledge, and yet not able to form a clear idea,
or to express lucidly an idea when formed ; still less able to
reason upon, to develop and to defend it. For this purpose
something more than study is necessary. It is related of
John C. Calhoun, that, when a young man, he devoted an
hour every morning to a solitary walk, during which he dis-
cussed, in every conceivable phase, some one proposition. He
argued it on the one side and on the other. He held it up, as
it were, to the sun, and endeavored to see through what thin
places the light would pierce and betray weakness of struc-
ture. He pressed his mind against it as a farmer’s boy holds
the edge of an axe against a grindstone. Fatiguing as the
process was, he persevered in it day after day and year after
year until, as a result, he developed mental powers which, for
clearness of conception, for lucidity and conciseness of expres-
sion, for rigid sequence of argument, and for strength of con-
struction, were absolutely unrivalled. Such a process the
student should aim to follow ; it is the study of the science
of special pleading, above all others, which will aid him in this
pursuit. He should ever bear in mind the following advice
of Lord Coke: “ Mine advice to the student is, that before he
read any part of our Commentaries upon any section, that
first he read again and again our author himself in that
section, and do his best endeavors, first of himself, and then
by conference with others (which is the life of study), to under-
stand it, and then to read our Commentary thereupon, and no
more at any one time than he is able with a delight to bear
away, and after to meditate thereon, which is the life of read-
ing.” ! Clearly, Lord Coke knew the proper process for the
development of the mind. The same thought is most admir-
ably expressed by Sir William Hamilton in the introductory
chapter to his Lectures upon Metaphysics, which chapter
should be carefully read and pondered on by every teacher-
and student of law. ¢“I must regard the main duty of a

1 Co. Litt. Preface, xlii.
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professor to consist not simply in communicating informa-
tion, but in doing this in such a manner, and with such an
accompaniment of subsidiary means, that the information he
conveys may be the occasion of awakening his pupils to a
vigorous and varied exertion of their faculties. Self-activity
is the indispensable condition of improvement; and education
is only education, that is, accomplishes its purpose only, by
affording objects and supplying incitements to this spontaneous
exertion. Strictly speaking, every one must educate himself.
All profitable study is a silent disputation — an intellectual
gymnastic ; and the most improving books are precisely those
which most excite the reader to understand the author, to
supply what he has omitted, and to canvass his facts and
reasonings. To read passively to learn is, in reality, not to
learn at all. In study, implicit faith, belief upon authority, is
worse even than, for a time, erroneous speculation. To read
profitably we should read the authors not most in unison with,
but most adverse to, our opinions ; for whatever may be the case
in the cure of bodies, enantiopathy, and not homaopathy, is the
true medicine of minds. Accordingly, such sciences and such
authors as present only unquestionable truths, determining a
minimum of self-activity in the student, are, in a rational
education, subjectively naught. Those sciences and authors,
on the contrary, who constrain the student to independent
thought, are, whatever may be their objective certainty, sub-
jectively, educationally best.”! The science of special plead-
ing cannot be mastered by one who merely studies. It must,
a8 Lord Coke says, be learned by conference with others, and
after meditation. How the truth of this was appreciated by
even a man of genius, who would popularly be supposed above
such aids as Lord Coke has indicated, is evident from what was
said before the Court of Common Pleas of Hampden, Massa-
chusetts, on the occasion of Daniel Webster’s death. ¢ It was
a year or two since that he [ Webster] spoke of having found
the Reports of Saunders when he was a student, accessible
only in their original Latin, and without the notes with which
Sergeant Williams has since enriched them, and he remarked :

1 Hamilton’s Metaphysics (Bowen), 11.
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¢1 sat down and made a translation of them into English, and 1
have it now, and it was in that way that I made myself
familiarly and greatly acquainted with the language of plead-
ing””1 On this fact Wallace, in his article upon Saunders’
Reports, comments as follows: “ Daniel Webster, it is said,
once translated the Reports of Saunders into English. The
book which trained Webster’s mind to its ¢ prodigious powers
of legal logic, or in which kis intellect found a dialectic har-
mony, may well receive the homage of the world.” 3 As is well
known, these volumes of Reports are the great repository of
cases involving points of special pleading. It is related of
one of the greatest lawyers whom this country has produced,
the late Walter Jones of the Bar of the District of Columbia,
that he wrote out, in all their detail, the pleadings of every
case reported by Sir James Burrow. Surely the doing of
such work by two such men is conclusive proof of its excel-
lence as a discipline.

III. In addition to the general mental training given by
this study, there is a particular advantage to be derived from
it, notwithstanding the prevalent abolition of special pleading
and the substitution therefor of what is called code pleading.
No code can mar the beauty of pleading based upon the prin-
ciples of the common-law science. Just as natural logic lies
at the basis of all clear and effective discussion upon general
topics, so special pleading is the foundation of all legal dis-
cussion. It is impossible that issues can be properly pre-
sented for decision, either by court or jury, unless, in the first
place, the litigants, through their counsel, are capable of
clearly conceiving the propositions of fact or of law upon
which their claims rest. In the second place, there must be
a8 lucid and concise expression of those propositions. Such
expressions must, moreover, be relevant, and, as far as pos-
sible, single. After the propositions have been once stated,
there must be no departure from them. A litigant must be
compelled to pursue a definite and consistent course from the

1 Romarks of Reuben A. Chapman New York Daily Times, October 27,
opon the death of Daniel Webster. 1852.
2 The Reporters, 338.



8 COMMON-LAW PLEADING.

time he comes into court, until he obtains its judgment. He
cannot do this unless he is thoroughly acquainted with the
principles of special pleading.

In the sharp and hard competition of these modern days at
the bar, the lawyer who is able to present his case in such
manner a8 to enable the court or jury to at once possess
itself of the salient points of the position which he occupies,
is the lawyer who will, from the outset, secure the attention
of court and bar,and who will speedily command success.
Sir William Jones had such qualities in view when he wrote
as follows : «“ The science of special pleading is an excellent
logic ; it is admirably calculated for the purposes of analyzing
a cause, of extracting, like the roots of an equation, the true
points in dispute, and referring them with all imaginable
distinctness to the court or jury. It is reducible to the
strictest rules of pure dialectics, and tends to fix the attention,
give a habit of reasoning clearly, quicken the apprehensior
and invigorate the understanding.”! To the same effect are
the following observations of Lord Mansfield: ¢ The sub-
stantial rules of pleading are founded in strong sense, and in
the soundest and closest logic, and so appear when well under-
stood and explained; though, by being misunderstood and
misapplied, they are often made use of as instruments of
chicane.”? More than one hundred years later, Mr. Justice
Grier, speaking for the Supreme Court of the United States,
in the case of McFaul v. Ramsey, thus said : «This system [of
pleading], matured by the wisdom of ages, founded on princi-
ples of truth and sound reason, has been ruthlessly abolished
in many of our States, who have rashly substituted in its
place the suggestions of sciolists, who invent new codes and
systems of pleading to order. But this attempt to abolish all
species, and establish a single genus, is found to be beyond
the power of legislative omnipotence. They cannot compel
the human mind not to distinguish betwcen things that
differ. The distinction between the different forms of actions

1 Sir William Jones’ Works. Pre- 2 Robinson v. Rayley, 1 Burr. 319.
iatory Discourse to the Speeches of
Ismus, 1V, 34. (f.) IX. 50, 51 (8 vo.).
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for different wrongs, requiring different remedies, lies in the
nature of things; it is absolutely inseparabdle from the correct
_administration of justice in common-law courts. The result
of these experiments, so far as they have come to our knowl-
edge, has been to destroy the certainty and simplicity of all
pleadings, and introduce on the record an endless wrangle
in writing, perplexing to the court, delaying and impeding
the administration of justice.”! Undoubtedly, at the present
moment, the swing of the pendulum is in the direction furthest
from special pleading. Just as undoubtedly, if trial by jury
be retained, it must again swing in the other direction2 It
is essential for the proper administration of justice that the
principles of special pleading should be observed in the
statement of cases for decision by courts. There is an ele-
ment of truth in the declaration of Baron Parke that, < Those
who drew loose declarations brought scandal on the law.”3
Equally does the language of the court in the old case of
Heard v. Baskerville express a truth. The court, in constru-
ing the statute of demurrers, 27 Eliz. c. 5, said: ¢ Now the
moderation of this statute is such that it doth not utterly
reject form; for that were a dishonor to the law, and to
make it in effect no art; but requires only that it be dis-
covered, and not used as a secret snare to entrap.” 4
Perhaps the truth with respect to the proper use to-day
of the rules of special pleading i8 nowhere better stated
than by Mr. Justice Brown, delivering the opinion of the
Supreme Court of the United States in the case of Wiggin’s
Ferry Co. v. 0. & M. Railway: ¢ Rules of pleading are
made for the attainment of substantial justice, and are to
be construed so as to harmonize with it if possible. A
mistaken view of one’s rights or remedies should not be
permitted wholly to defeat a claim founded upon principles
of equity and justice. And if the pleadings can be so
amended as to admit proof of such claim, and such amend-
ment does not introduce a new cause of action, though it

1 20 How. 525. 8 Lord Coleridige. The Contemr
3 Preface to Seventh Edition of porary Review, June, 1890, 800.
Taylor ou Eridence. ¢ Hob. 232,
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may set up a new measure of damages, or work a real hard-
ship to the party defendant, it is within the discretion, even
of the appellate court, to permit such amendment to be
made.” ! While this decision was made in an equity case, it
nevertheless correctly indicates the trend of the law.3 Here,
however, it must be again recollected that the lawyer who
is 80 ignorant of these rules of pleading as to be compelled to
apply frequently, and even in the appellate court, for leave to
amend, in order that his clients may not suffer through his
ignorance, is one who probably will do neither justice to these
clients, nor credit to his profession.

1 142 U. 8. 415. Practice, L 607. Kennedy et al. v.
3 Encyclopmdia of Pleading and Georgia State Bank et al., 8 How. 610.



CHAPTER L
OF REMEDIES.

THE vital principle of all systems of law is that a remedy
must be given for the violation of every right. Our English
law expresses this truth in the Latin words udi jus, tbi re-
medium (wherever a right exists, there exists a corresponding
remedy). This maxim has been freely translated by Lord
Coke thus: “ The law will, that in every case where a man
is wronged and endammaged, that he shall have remedie.” !
Chief Justice Holt uses even terser and stronger language:
“It is a vain thing to imagine there should be right with-
out a remedy, for want of right and want of remedy are
convertibles.” 3

So radical is this principle that the law expands by force
of its inherent elasticity to admit new remedies. It is not
the novelty of the action that can be argued against it, if it
can be supported by the old grounds and principles of the
law. The ground of law is plain, certain, and indeed univer-
sal, that where any man is injured in his right by being either
hindered in or defrauded of the enjoyment thereof, the law
gives him an action to repair himself. . . . The law of Eng-
land is not confined to precedents, but consists in the reason
of them, which is much more extensive than the circum-
stances of this or that case. ¢ Ratio legis est anima legis,’ et
¢ ubi eadem ratio tbi idem jus’ (‘ the reason of the law is the
soul of the law,’ and ¢ where the same reason exists there is
the same right’), are known maxims.” 8

1 Co. Litt. 197 b. $ Per Holt, C. J., Ashby v. Whité,

3 Ashby v. White, Ld. Raym. 938; English Ruling Cases, 525; s.c. (House

8. . 1 Smith’s Leading Cases, 342; 8.c. of Lords) 1 Bro. P. C. 47.
1 English Ruling Cases, 521.
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But if .an entifely new principle is attempted to be intro-
duced. resart must be had to legislation, for in such case it is
soughtto ‘create not only the remedy, but the right also.! For

vexample, the Act of Parliament known as the Employer’s

.. v "Lisbility Act (48 & 44 Vict. c. 42) was required to create a

right of action in favor of a servant, injured by the negligent
act of a fellow-servant, against their common employer.

Again, the student must note that it is only the violation
of a right for which a remedy is given. A man may suffer
great loss and yet have no right violated. The law denomi-
nates such loss Damnum absque injuria (Loss without legal
injury). For example: a proprietor digs a well on his own
land and pumps up water to an extent exceeding what is re-
quired for his private use, with the result of absorbing water
from the substrata and diminishing the supply enjoyed by
neighboring proprietors, but without diverting water already
collected in any definite channel; the loss thus suffered by
those proprietors is damnum absque injuria, and affords no
ground of action against the first proprietor? The establish-
ment of a rival school which draws away the pupils from
a school previously established is another instance of such
loss.?

Before considering the remedies given to injured persons
through the instrumentality of the law, it is proper to advert
to very ancient methods of redress by their own mere act,
which were allowed to parties. Such redress could be effected
in two manners : First, by the sole act of the party injured ;
and second, by the joint act of all parties concerned.

SELF-HELP.

Such methods of redress were called self-help as dis-
tinguished from the help that the law gives.

In early societies the functions of the ruler, while large in
power, were limited in application. The protection of private
rights and the redress of private wrongs were relegated to

1 Ashhurst, J., in Pasley v. Freeman, 3 Chasemore v. Richards, 7 H. L. C.
3 T. R.63. 349.
8 Bacon, Abr., Actions in General. B
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the parties concerned. This was true among ancient peoples
generally. We learn from Hunter’s work on Roman Law
that « at the time of the XII. Tables (8. c. 451, 450) the state
did not as yet claim to decide civil disputes, although it sanc-
tioned the use of force to bring an alleged wrong-doer before
the tribunals. At an earlier period, as we may infer from the
peculiarity of the oldest form of legal procedure, even this
limited authority was denied. The earliest type of judicial
proceedings is a mock combat followed by a reference to
arbitration. The first judges were simply arbitrators. Civil
jurisdiction sprang out of arbitration. The coercive authority
of the state grew out of the voluntary submission of the sub-
ject.” 1

If we turn to what we to-day call crimes, we are con-
fronted with the same private aspect. ¢ The fact,” says Mr.
Justice Stephen, ¢ that the private vengeance of the person
wronged by a crime was the principal source to which men
trusted for the administration of criminal justice in early
times, is one of the most characteristic circumstances con-
nected with English Criminal Law, and has had much to do
with the development of what may, perhaps, be regarded as
its principal distinctive peculiarity, namely, the degree to
which a criminal trial resembles a private litigation.”2 This
most interesting and instructive subject, so closely connected
with the origin of all systems of positive law, cannot be dwelt
on here, but the student is urged to pursue it in the works
cited below.®

So complete was the revolution against this unrestrained
self-help that we find in the Roman law the following radical
provision existing in the fifth century of our era. “ When
a man shall have gone such lengths of frenzied arrogance
as to have taken violent possession of things, . . . if he be
the owner, he shall restore the possession abstracted by

1 Roman Law, 967. tory of Criminal Lavw, Vol. I.; Cherry’s

3 Hist. of Criminal Law, 1. 245. Growth of Criminal Law; Hunter’s

3 The Aryan Household (Hearn), c. Roman Law, Book IV.; Muirhead’s
xix.; Maine’s Early Law and Custom, Roman Law, 51, 71, 105; Sohm’s Insti.

170; Maine’s Early History of Institu- tutes of Roman Law, 147, 148; Jus
tions, Lectures IX., X.; Stephen’s His- tinian’s Institutes (ed. Moyle), L 614,
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him from the possessor and forfeit his ownership of such
property.” !

In England the change was no less fundamental. The law
began early to stringently prohibit self-help, and to discour-
age a resort to force. In Bracton’s time (Henry III.), ¢ the
man who has slain another in self-defence deserves, it is true,
but he also needs, a royal pardon.” 2 Without this pardon
he was not guiltless. Probably in the reign of no other
king was violence so universal and continuous in England
a8 when Stephen sat in his usurped seat. “The earth
bore no corn; you might as well have tilled the sea, for the
land was all ruined by such deeds, and it was said openly
that Christ and his saints slept.” # Yet under the very next
king (Henry II.) was invented that writ of novel disseisin (of
which we shall say more hereafter) which protected a pos-
session of real estate, acquired by violence and without a
shadow of right. The owner of a stolen beast-could only re-
possess himself of his property in a formal and prescribed
way. Britton, writing in the reign of Edward 1., supposes the
following case : Peter has had his horse stolen and finds it in
the possession of John, from whom he takes it by violence.
Whereupon John appeals Peter of stealing the horse, and
Peter says: “ The horse was mine and as mine I took it.” If
Peter succeeds in proving this assertion he escapes the gallows,
but as a punishment for his act of violence he loses the horse,
¢ for,” King Edward is supposed to say,‘ we will that every
one shall have recourse to judgment rather than to force.”

It was inevitable that the law should recede from this
extreme position, which it had been forced by the violence of
half-civilized times to take against self-help. During the later
middle ages a natural reaction in this respect took place. “In
our own day our law allows an amount of quiet self-help that
would have shocked Bracton. It can safely allow this, for it
has mastered the sort of self-help that is lawless.” 6

1 Imp. Valent. Cod.8,4,7. Roman 3 The Anglo-Saxon Chronicle, anne
Private Law, Salkowski, 413. 1137.
$ P. & M. Hist. II. 477, 572, 4 P. & M. Hist. IL 167.
§ Itid. 11. 57,
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SELF-HELP BY THE MERE ACT OF THE PARTIES.

There were five methods of self-help by his own mere act
which the common law allowed to an injured person:—

(1) By SEeLF-DEFENCE.

(2) BY RecapTioN OF PERSONS OR OF Goobs.

(38) By ENTRY UPON LaNDS.

(4) By ABATEMENT OF NUISANCES.

(6) By DisTRESS. .

These methods should be familiar to the student and require
only brief mention here.

(1) Self-defence : In English law self-defence is recognized
as the primary rule of nature; it is a right which society
cannot take away. It includes not only the defence of one’s
self, but also the mutual and reciprocal defence of such as
stand in the relation of husband and wife, parent and child,
and master and servant. In these cases if the party himself,
or any of these his relations, be forcibly attacked in person
or property, it i8 lawful for him to repel force by force. Care
must be taken, however, that the resistance does not exceed the
bounds of mere defence and prevention, for then the defender
would himself become an aggressor. Accordingly, it has been
said that self-defence is only preventive and that therefore it
should not be included among methods of redress.! But the
law allows a blow to be repelled by a blow, and in this very act
of prevention an element of redress seems to be present.

(2) Recaption or reprisal: This right exists when any one
has deprived another unlawfully of his goods, or wrongfully
detains his wife, child, or servant. In such case the injured
party may lawfully claim and retake the property or person
so detained wherever he happens to find the one or the other.
But such recaption must not be in a riotous manner, nor
attended with a breach of the peace.

(3) Entry upon lands: As recaption is a remedy given to
the party bimself, against one who unlawfully detains from
him his personal property, so entry on lands and tenements,
when another person without any right has taken possession

1 Min. Inst. IV. 95.
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thereof, is a remedy of the same kind for illegal deprivation
of the possession of real estate.

(4) Abatement of nuisances: Whatever unlawfully an-
noys or does damage to another is a nuisance; and such
nuisance may be abated, that is, taken away or removed, by
the party aggrieved thereby, provided he commit no riot nor
breach of the peace in doing it.

(5) Distress: A distress is the summary taking of a per-
sonal chattel out of the possession of the wrong-doer into the
custody of the party injured, to procure a satisfaction of the
wrong committed. It would seem originally to have been
lawful only when authorized by a court. Its subsequent
legalization as a mere private act is therefore an instance
of modified feeling against all self-help as such. The student
is referred to Bigelow’s History of Procedure (Chapter V.
Distraint) and to Pollock and Maitland’s History (Vol. II.
pp. 578-576) for a detailed account of its origin and incidents.!
We have only space here to say that it was originally a
means which the feudal lord could employ to compel his men
to answer for default of services. Blackstone gives the fol-
lowing as its regular uses: a distress might be taken (1) for
non-payment of rent in arrear; (2) for neglect to do suit
to the lord’s court or to perform other certain personal ser-
vices; (3) for amercements in a court leet; (4) where a
man finds beasts of a stranger wandering on his grounds,
damage feasant, that is, doing him hurt or damage by tread-
ing down his grass or the like; (5) for several duties and
penalties prescribed and inflicted by special acts of Parliament.
All chattels upon the leased premises were liable for distress
for rent. To this general rule there were, however, the follow-
ing exceptions : things wherein no man can have an absolute
and valuable property ; whatever is at the time of distraint
in the personal use or occupation of any man ; valuable things
in the way of trade, as a horse standing in a smith’s shop to
be shod; a man’s tools and utensils of his trade, as the axe
of a carpenter, the books of a scholar, beasts of the plough;
things of a nature to be injured by keeping, and which can

1 See also Maine’s Early History of Iustitutions, Lectures 1X., X.
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not be rendered again in as good plight as when they were
distrained, and things fixed to the freehold.

It must be noted that the right of distraint was not origi-
nally a right of self-satisfaction. The beast distrained could
neither be sold nor used. It was in a sense in the custody of
the law. The distrainer must always be ready to show it
and to give it up if the tenant tenders payment of the amount
due or resorts to his remedy of replevin. Subsequently, a
sale of the thing distrained was allowed in certain cases by
Act of Parliament. In making distraint it was a matter of
the utmost importance to the distrainer to observe all of the
formalities of the law. ¢ He not only lost the goods seized
in case he had made a false step, but he was also subjected
to a fine in favor of the debtor.”?!

For an illegal distress the remedies allowed by common
law to the tenant or owner of the thing distrained were the
actions of replevin, of trespass and of trespass on the case,
of all of which we shall speak hereafter. Trespass lay in
all cases in which any irregularity of procedure rendered
the distrainer a trespasser from the outset; trespass on the
case lay for excessive levy, for a wrongful seizure of property
not liable to distress, and for irregularities which did not
render the distrainer a trespasser from the outset.?

Blackstone mentions the seizing of heriots, when due on
the death of a tenant, as another species of self-remedy. It
is, however, not of sufficient historical importance to require
more than mere mention in this connection.

SeLF-HELP BY THE JOINT ACT OF ALL PARTIES CONCERNED.

We must next consider those remedies which arise from the
joint act of all parties concerned. These are only two:

(1) Accorp.
(2) ARBITRATION.

(1) Accord, or, as the term more commonly is, Accord
and Satisfaction, occurs whenever parties who have a
1 Hist. Pr. 211. 2 In the United States the right of

distraint has been generally abolished.
2
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controversy mutually agree, the one to make or give, and
the other to receive something (whether money, property,
or a specific act performed), in satisfaction of the injury.
The effect of this, when the satisfaction is actually given
and accepted, is to entirely atone for the wrong. No right
of action, by reason of the wrong, remains.

(2) Arbitration is where the parties, injuring and injured,
submit all matters in dispute, concerning any personal chattel
or personal wrong, to the judgment of two or more arbitrators,
who are to decide the controversy; if they do not agree, it is
usual to provide that another person be called in as umpire,
to whose sole judgment the matter in dispute is then referred.
The decision of the arbitrators or of the umpire is called an
award. Thereby the question at issue is as fully determined,
and the right transferred or settled, as it could have been by
the agreement of the parties or the judgment of a competent
court. The title to real estate cannot, however, pass by a
mere award, although the award may require a conveyance,
and it will be a breach of the arbitration bond to refuse com-
pliance. This method of settling disputes is regarded by the
law with much favor. Whatever its merits in theory, its
practical benefit is open to serious doubts, which have been
strongly stated by Lord Eldon (Street v. Righy, 6 Ves. 818)
and by Professor Minor (Institutes, Vol. IV. Pt. I. p. 188).

REMEDIES BY SOLE OPERATION OF Law,

There are likewise only two instances of remedies given by
the sole operation of the law.

(1) RETAINER.
(2) ReMiTTER.

(1) Retainer : If a person indebted to another make that
creditor his executor, or if such creditor obtain letters of
administration upon his debtor’s estate, the law in each case
gives the creditor a remedy for his debt, by allowing him to
retain so much as will pay himself before any other creditors
whose debts are of equal degree. The law gives him this
remedy because he cannot, in his private, sue himself in
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his representative capacity, and there is no one else whom
he can sue. Hence, the law by its own act puts him in as
good a position as if he had sued.!

(2) Remitter? applies only to real estate, and is where he
who has the true property in lands, but is out of possession
thereof, and has no right of entry thereon without recovering
possession in an action, has the freehold cast upon him by
some subsequent, and, of course, defective, title; in this case
he is remitted, or sent back, by operation of law, to his
ancient and more certain title. Again, where one is in wrong-
ful possession of real estate as a disseisor, and then acquires
by act of the law, as by a descent cast, the true property in
the freehold of that real estate, there he is remitted to his
true and better title. But the better title must always come
to the party by act of the law, or at least without his partici-
pation. The same reason underlies this rule as in the case
of retainer. Being himself in possession as disseisor, he can-
not sue himself to establish his new and lawful title.?

We come now in due order to consider the redress of
injuries effected by the concurring act of the parties and of
the law ; that is, by suit in court.

1 In the United States this matter is $ The student who may wish to study
generally regulated by statute. these methods of redress in greater de-

2 A case for the application of this tail is referred to Blackstone’s Com-
doctrine could hardly arise to-day, for mentaries, Book IIL chaps. 1 and 2,
we have no proprietary as distinct from and Minor’s Institutes, Book IV. Pt.

Ppossessory actions for the recovery of I 94-156.
real property.



CHAPTER II
OF COURTS.

THE redress of injuries by suit in court requires the co-
operation of the act of the parties and the act of the law.
The term suit has been defined by Blackstone as “a lawful
demand of one’s right.”! A better definition has been given
by Chief Justice Marshall in these words : “ The term [suit]
is certainly a very comprehensive one, and is understood to
apply to any proceeding in a court of justice, by which an
individual pursues that remedy in a court of justice which
the law affords him. The modes of proceeding may be
various, but if a right is litigated between parties in a
court of justice, the proceeding by which a decision of the
court is sought is a suit.”’3 The act of at least one of the
parties is required to set the law in motion, and the process
of the law is as a general thing the only instrument by which
the parties are enabled to procure a certain and adequate
redress. And it is to be noted that even where, as we have
seen, the law allows an extra-judicial remedy, yet that does
not exclude the ordinary course of justice. For example, I
may defend myself, yet I am also entitled to an action of
assault and battery against my assailant. Lord Coke says
that, « Curia, court, is a place where justice is judicially
ministered.” * The definition is sounder than the etymology
of the learned author, who derives the word from cura, quia
in curiis publicis curas gerebant (care, because in public
courts they transact business) While this definition has

1 Bl Com. IIL 116*. $ Co. Litt. 58a.
3 Weston v. Charleston, 2 Peters, ¢ The verbal play is lost in trans-
464. lation.
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been criticised in certain American cases,! it is sufficiently
accurate. According to English law, the king was the foun-
tain of all justice, and hence all courts of justice derived
their jurisdiction and power from the crown.

Courts OoF RECORD.

Of courts, some are of record, others not of record. A
court of record is a judicial, organized tribunal, having
attributes and exercising functions independently of the
person of the magistrate designated generally to hold it,
and proceeding according to the course of the common-law.3
The acts and judicial proceedings of ‘these courts are re-
corded (originally they were enrolled in parchment) for a
perpetual memorial and testimony. These records (or rolls)
are called the records of the court,and they import absolute
verity. Nothing can be averred against them, nor shall any
plea or even proof be admitted to the contrary. If the-exist-
ence of a record be denied, it shall be tried by itself, that is,
by an inspection thereof by the court to ascertain whether or
not it is a properly authenticated record. All English courts
of record are the king’s courts.

CourTs NoT OF RECORD.

A court not of record is a court of whose proceedings no
solemn contemporaneous minute is made by a sworn officer.
Such were the courts-baron incident to every manor. The
proceedings of such courts are not enrolled or recorded, and
are matters of fact to be tried and determined, if disputed,
by a jury.

OF CoURTS IN GENERAL.

Every court must be composed of at least three constituent
elements: the actor, or plaintiff, who complains of an injury
done; the reus, or defendant, who is called upon to make
satisfaction for it ; and the judez, or judicial power, who is to

1 45 Iowa, 503 ; 79 Ind. 375; 1 Gall. 3 Bouvier’s Law Dict. sub voc. “ Court

499; 4 McCrary, 536; 5 Col. 381. of Record.” Ez parte Gladhill, 8 Met
170.
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examine the accusation, to determine the law applicable in
the premises, and, if any injury has been done, to ascertain
and by proper officers to apply the remedy. We cannot here
speak of attorneys-at-law or of counsel (who are officers of
court) further than to say that originally every suitor was
obliged to appear in person. In England, there was no definite
legal profession till more than a century after the Norman
Conquest.! Students who wish to follow the growth of this
profession are referred to Minor’s Institutes, Vol. IV. Pt. L.
pp. 161-177. :

The third and fourth chapters of Book III. of Blackstone’s
Commentaries are dévoted to the consideration of courts in
general and of the English public courts of common law and
equity. This great system of courts existed continuously for
about six hundred years, but has been recently entirely re-
modelled by a series of statutes known as the Judicature Acts,
beginning in 1873. Of these chapters of Blackstone his
recent editor, Hammond, well says: ¢ To the American
student these chapters are now perhaps even more interesting
and instructive than they are in England. They portray a
system with which every American judge and lawyer of the
first century was familiar, and which they regarded with a
veneration hardly less than that paid the law itself. More
remains of it may now be found in America than in the
mother country ; for no such sweeping change as that of the
Judicature Acts is possible under our state and national
organization. Moreover the English reports from the Year
Books down are unintelligible to the student unless he under-
stands the former organization of the courts.” *

ANCIENT PROMINENCE OF LAwW oF PROCEDURE.

But the study of the origin and organization of the great
common-law courts has a more profound interest than a merely
historical one. Upon an examination of ancient codes of law,
we are surprised by the conspicuous and predominant place
occupied by Courts of Justice and Rules of Procedure.? Sir

1P, & M. Hist. L Introduction, 2 Bl Com. ITL 84.
XX vii. 3 Hunter’s Roman Law, 122,
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Henry Sumner Maine, speaking of the ancient Indian code of
laws, and especially of the compilation known as the Book of
Narada, says: “ The mechanism of a Court of Justice and its
procedure are first elaborately described. . . . The principle
and meaning of this ancient classification strike me as obvious.
The compiler of Narada or his original makes the assumption
that men do quarrel, and he sets forth the mode in which
their quarrels may be adjudicated upon and settled without
bloodshed or violence. The dominant notion present to his
mind is not & Law, or a Right, or a Sanction, or the distinction
between Positive and Natural Law, or between Persons and
Things, but a Court of Justice. The great fact is that there
now exists an alternative to private reprisals, a mode of
stanching personal or hereditary blood-feuds other than
slaughter or plunder. Hence, in front of everything he places
the description of a Court, of its mechanism, of its procedure,
of its tests of alleged facts. Having thus begun with an
account of the great institution which settles quarrels, he
is led to distridute law according to the subject-matter of
quarrels, according to the relations between human beings
which do, as a fact, give rise to civil disputes. Thus Debt,
Partnership, the Marital Relation, Inheritance and Donation,
are considered a8 matters about which men at a certain point
of civilization do, as a fact, have differences, and the various
rights and liabilities [as we should call them] to which they
give rise, are set forth simply as guides towards determining
the judgment which a Court of Justice should give when called
upon to adjudicate on quarrels.”! The same author says in
another treatise: ¢ It would not be untrue to assert that, in
one stage of human affairs, rights and duties are rather the
adjective of procedure than procedure a mere appendage to
rights and duties. There have been times when the real
difficulty lay, not in conceiving what a man was entitled to,
but in obtaining it; so that the method, violent or legal,
by which an end was obtained was of more consequence than
the nature of the end itself. As a fact, it is only in the most
recent times or in the most highly developed legal systems

1 Early Law and Custom, 380, 381, 382.

'
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that remedies have lost importance in comparison with rights,
and have ceased to affect them deeply and variously.”!

That this is true of the development of our English law is
clearly stated by Pollock and Maitland. ¢ That characteristic
mark of ancient bodies of law, the prominent place given to
what we sometimes speak of as ¢ adjective law,” the apparent
subordination of rights to remedies, is particularly noticeable
in our own case, and endures until modern times ; and natu-
rally, for our common law is the law of courts which gradually
acquired their jurisdiction by the development and interpreta-
tion of procedural formulas.”3 This is confirmed by our
American jurist, Holmes, who says, speaking of the origin of
the action of debt: ¢ It seems strange that this crude product
of the infancy of law should have any importance for us at
the present time. Yet whenever we trace a leading doctrine
of substantive law far enough back, we are very likely to find
some forgotten circumstance of procedure at its source.”
To the same effect is what Hammond writes: ¢ The old pro-
cedure had stood in all its substantial features at least since
the reign of Edward 1., and in that time had almost created the
English law of personal property, of contracts, and for the most
part of torts. In all these fields, if we try to trace the sub-
stantive law to its sources, we find most of its rules beginning
as rules of practice in the appropriate action.”* These
authorities should satisfy the student that he must understand
the Law of Procedure, or, as Bentham and his school prefer to
say, adjective law, before he can hope to master the substan-
tive law of past centuries and of to-day.

ANGLO-SAXON COURTS.

Of the system of procedure and of the courts existing
in England prior to the Norman Conquest, but little can be
said here. The student who has leisure to pursue that sub-
. ject can profitably read Bigelow’s History of Procedure in
England, and the first chapter of Pollock and Maitland’s
History of English Law. He is especially referred in

1 Early History of Institutions, 252. % Holmes, C. L. 253.
2 P. & M. Hist. L 208. 4 Bl. Com. III. 187.
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connection with the subject-matter of this entire chapter to
“The King’s Peace,” a recent (1895) very instructive and
accurate historical essay upon the English Law Courts by
F. A. Inderwick, Q. C.

The natural tendency of a system whose main object was
to repress self-help, was to localize the administration of
justice. Self-help was prompt and ready to supply redress
when and where the wrong was committed. The substitute
for self-help must aim to be equally efficient. ¢ To bring the
view of justice to every man’s door, to emulate the Cadi under
the palm-tree, the justice-seat in the king’s gate, the shout of
the Wapentake, has ever been the ideal of law-reformers.” !
Accordingly, under the Anglo-Saxons the administration of
justice was local. The several counties of England each did
separately and completely its own judicial work. Appeals
were discouraged and de-centralization was supreme. It is
important to note this, for after the Norman Conquest the
opposite course was pursued, and all the judicial work of the
whole country was collected together and disposed of in one
central court and by one supreme authority.?

The plan adopted by Alfred the Great and his successors
was to divide the entire kingdom into sections, and to place
each of these under the control of a chief officer. Each section
was subdivided into smaller ones and these into still smaller,
until finally a subdivision was reached at the head of which
was a recognized officer, accountable directly to his superior
officer, and through him and his superiors indirectly to the
king. This ultimate subdivision was small enough to include
a community of which each member was known to the other
and to the common head, and was easily reached for purposes
of legal process, of military service, and of taxation. The
chief sections were called counties or shires, at the head of
each of which was a judicial officer called the Shire-reeve,
afterwards the Sheriff. Each county was then subdivided
into hundreds, which were composed of either one hundred
tithings or (it is uncertain which) one hundred hides of land,
which would equal in extent about ten thousand acres, or a

1 The King’s Peace. Introduction, xvii. 2 Ibd. Introduction, xiii.
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little less than sixteen square miles. The tithing meant
different things in different parts of the country. It is suffi-
cient for our purpose to say that it meant a group of ten (or
in some cases more) freemen subject to the law of frank-
pledge, t. ., the law which made each freeman of the group
a pledge or surety for the good conduct or production, if need
be, of any one or more of the same group. Each such group
was presided over by one of the freemen thus associated, who
was known as the chief-pledge, tithing-man, head-borough,
or bors-holder (i. e. head or elder of the borh or pledge).!
There were other subdivisions for various purposes, with
which we are not here concerned.

The MaNoR CourT or Court Baron was presided over by a
Thane, a Baron, or the head of a tithing, as the case might be.
One was ordinarily attached to each manor, and was held for
the trial of cases arising within the manor, although, by con-
sent of parties, its jurisdiction might extend to persons or
things connected with the manor but not within it. But if
the cause of action was between persons one of whom was not
subject to the jurisdiction of the Manor Court, the suit, upon
objection taken, could not proceed, but was removed to the
Hundred or other proper court. Its most important busi-
ness later was to determine, by writ of right, all controver-
sies relating to the right of lands within the manor. The
Court sat by custom once a fortnight, and was held in the
Manor-House, which became the ¢ local Temple of Justice.”

The HuNDRED GEMOTE, otherwise called the Court of the
Hundred or Wapentake,? was a court of higher and more
extended jurisdiction than the Court Baron. King Edgar
(A. D. 954-975) declared that it should meet always once in
every four weeks, and that every man should do justice to
another.? It tried civil, criminal, and ecclesiastical causes.
It was presided over by a Sheriff or an Alderman who,
with the freeholders acting also as judges, tried the cause.
When the interests of the Church were concerned, a Bishop

1 P. & M. Hist. Passim sub voc. authority of their chief. Ancient Laws
Frank-Pledge. and Institutes, I. 455.

3 The court of assembled warriors 8 Jbid. 259.
bound to uphold by their arms the

-
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was usually associated with the presiding officer. The Court
had jurisdiction only over persons or lands within its terri-
torial limits. An appeal lay from this to the County Court,
but not until the party seeking it had applied repeatedly and
fruitlessly to the Hundred Court.!

The TrITHING, the LATHE CourT, and the Coumrr LEET
were courts similar in character to the Hundred, but they
tried cases over which the latter had no jurisdiction. They
do not require any more extended notice in connection with
our general purpose. The Hundred Court was “ the judicial
unit . . . for ordinary affairs.” The County Court and the
Hundred Court were the ordinary Anglo-Saxon Courts of
Public Justice3

The County CouRT was the most ancient, the most active,
and the most important in the kingdom. The student is
especially referred to a just appreciation of its functions by
the late John Richard Green, which will be found in Volume
I of his History of the English People, p. 353. This Court
was held under the Presidency of the Sheriff once in each
month. It was the Sheriff's Court. 4t had jurisdiction in
civil, criminal, and ecclesiastical causes, the Sheriff generally
associating with himself a Bishop and other ecclesiastical or
learned persons to aid him in administering justice. The
jurisdiction extended to the trial of title to land in the county,
of the right to tithes, of bargains and sales of land, of ser-
vices and customs, and of other causes of great moment.
Appeals from the Hundred, Lathe, and Trithing Courts were
also heard and determined here.?

The SHIREEVE’'S TURN was a session of the County Court,
and was held twice in the year in each Hundred by the Sheriff
and Bishop. It inquired into frank-pledge, and had power to
proceed both against those who broke the peace of the Church,
and those who broke the peace of the king.4

The WITENAGEMOTE, or ¢ assembly of the wise men,” was
both a legislative and a judicial body. But its legislative was

1P & M Hist. Passim sub voc. 8 The King’s Peace, 12, 13,14; P. &
Hundred Court. M. Hist. Passim sub voc. County Court.
3 P. & M. Hist. 1. 18. ¢ The King’s Peace, 15, 16, 17.
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its main function. It adjudged incidentally upon the disputes
of the king’s thanes and great men, cleric and lay. It re- -
sembled, however, rather a great council than a court of jus-
tice, and can hardly be included among the judicial tribunals
of the country.!

Such were the Anglo-Saxon courts. They were not “sur-
rounded with such visible majesty of the law as in our times,
nor were they furnished with any obvious means of compel-
ling obedience.” 3 They were frequently held in the open air.
And yet archaic in form and weak in power as these courts
were, they were nevertheless the source of our legal insti-
tutions. “From the Briton and the Roman of the fifth cen-
tury we have received nothing. Our whole internal history
testifies unmistakably to our inheritance of Teutonic institu-
tions from the first immigrants after the cessation of Roman
administration.” 3

THE ANGLO-NORMAN COURTS.

When William the Conqueror had subdued armed opposi-
tion, he had to comsider by what system of laws England
should be governed. The system which he found was one of

_self-government, — one under which each local community
tried its own cases with no right of appeal beyond the County
Court, except to the clemency of the Crown. The system
which he brought with him was a highly centralized one, in
which the Grand Justiciar, or Chief of the Law, controlled
absolutely the administration of justice. William chose a
conservative course. He did not interfere with the existing
Anglo-Saxon tribunals, save that he deprived them of any
criminal jurisdiction over the offences of ‘the clergy. On the
other hand, he superseded the Witenagemote by one Supreme
Court and one supreme officer of justice.

Tre Curia REegis.

The Court thus constituted was termed Curia Regis, or the
King’s Court; it was also called Aula Regia, or the Royal

1 Hist. Pr. 20. The King’s Peace, 18. * Abdy’s Feudalism (quoting Stubbs),
3 P. & M. Hist. L 14. 134.

™~
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Court. It was attached to the king’s person, was held in his
palace, followed him wherever he went, and was the embodi-
ment of royal justice administered by the king himself. It
was the only Royal Court, as distinguished from the English
or Anglo-Saxon courts which continued in their old form.
It bad unlimited jurisdiction, and entertained appeals from
inferior courts. Where the king had granted to certain of his
subjects the privilege of suing and of being sued only in the
Royal Court, it had exclusive jurisdiction. It was presided
over by the Chief Justiciar, who was also a great officer of
state, being the King’s Lieutenant and, when necessary, the
viceroy. It was composed of the Chief Justiciar, the Chan-
cellor, and such of the Barons, ecclesiastics, and other learned
persons as were from time to time summoned to assist in its
deliberations. It took its inspiration from the king, and pro-
nounced his judgments, which were binding upon the whole
people. William’s son built Westminster Hall for the more
appropriate and frequent sittings of the Curia Regis, and
at Whitsuntide, o. . 1099, William Rufus wore his crown
and sat for the first time in the royal justice seat in West-
minster Hall.

Rise oF THE CouURrT OF EXCHEQUER.

From this time we find the court and officers of the Ex-
chequer existing as a part of the Curia Regis. Their duties
were to receive the accounts of the Sheriffs and of all other
accountants and collectors of the Crown, to give acquittance
to those who paid, and to issue writs and orders to enforce
payments by those in default.

We must pause here to observe the wisdom of the Con-
queror's scheme. While he did not at the outset disturb the
Anglo-Saxon local courts, he yet instituted a supreme royal
court which contained within itself the possibility and the
certainty of their ultimate overthrow. Bigelow says: ¢ It was
reserved for the Norman kings to make direct way for the
great jurisdiction of the royal tribunals, by systematic en-
croachment upon the jurisdictions of the popular and fran-
chise courts, a fact, however, not fully manifested before the
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twelfth century.”® Again, he insists: “ The ordinary King’s
Court, however, the full court sitting with the king, exercised
a jurisdiction limited in fact only by the king’s will. That is,
there was nothing to prevent the king from drawing into his
court all the causes of the people; and on one pretext or an-
other he did seriously invade the jurisdictions of other courts,
especially of the Manorial Courts.” 2

Of the consequences of these changes from the old order, the
same author says: ¢ The most salutary result accomplished
in the history of English jurisprudence was the establishment
of the [nearly] universal jurisdiction of the King’s Court, in-
cluding both of its branches, the central court about the king’s
person [with the exchequer and the council], and the eyre.”

The Curia Regis continued in this manner until the time of
Henry II. (a. p.1154-1189). Justice was dispensed in one
department by the Justiciars, the Chancellors, and their as-
sistants ; questions of revenue were dealt with by the Barons
in the other. In Henry’s time, the King’s Court had become
overcrowded with suitors. The Conqueror’s forethought was
manifesting itself in results.t Men deserted, for nany rea-
sons, the local courts and flocked to the King’s Court when
life or property was in danger.

JusTicES IN EYRES

To meet this difficulty, Henry, who had himself been Grand
Justiciar, appointed (a. 0. 1170) justices to go about the king-
dom regularly and hear on the spot the complaints of his
subjects. This was the origin of the judicial circuits which
continued from that time on. Under this same king the As-
sizes (of which we shall speak hereafter) were instituted;
their object was to enable litigants to escape the jurisdiction
of the local court, with its ordeal of battle, and to refer them-
selves and their causes to the judgment of the king’s justices.
As litigation increased, and the suitors of the King’s Court
became more numerous, great dissatisfaction was caused by

1 Hist. Pr. 75. ¢ P. & M. Hist. 1. 181.
? Ivid. 76. § Itinerant justices.
8 Jbid. 199.
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the fact that this Court followed the person of the king from
place to place, and with it were forced to go its officers and its
suitors.

BerH oF THE CoURT OF COMMON PLEAS.

In the reign of King John a reform was effected, and in
consequence the Court of Common Pleas was born. The lan-
guage of the seventeenth clause of Magna Carta (A. p. 1215)
was “Communia placita non sequantur curiam nostram, sed
teneantur in aliquo certo loco” ! (common pleas shall not follow
our court, but shall be held in some certain place). From
that time common pleas, or causes between party and party,
as distinguished from Crown and revenue causes, were heard
at Westminster, and this Court of Common Pleas retained its
name and local habitation until 1875. In A.Dp. 1235, Thomas
de Muleton was appointed Chief Justice of the Common
Bench, being the first Chief Justice of either of the common-
law courts. From this period personal actions gradually
ceased to be heard in either the Curia Regis or the Exchequer,
and under Edward 1. such hearing was prohibited.

Dissatisfaction had been felt not only with the wandering
character of the Curia Regis, but also with the composite
functions of the Chief Justiciar, who was soldier and politi-
cian as well as administrator of law. This dissatisfaction
culminated when two rival Chief Justiciars fought against
each other, and one (Hugh le Despenser) fell on the field of
Evesham (a.D. 1265). The other (Phillip Bassett) resigned.
On March 8, 1268, Robert De Brus was appointed “Capitalis
Justiciarius ad placita coram Rege tenenda ” (Chief Justice for
holding pleas before the king).? Without the passage of any
formal statute the Curia Regis ceased to exist, and there was
no longer a Grand Justiciar of England.

Court or KiNg’s BENCH.
The remnant of the great Royal Court became the Court
of King’s Bench, and at its head was the Lord Chief Justice
newly created.

12 Inst. 21. 2 Campbell’s Lives of the Chief
Justices, L 59-85.
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Thus we have seen the Curia Regis existing as the one
great Royal Court of England for about two hundred years.
Slowly it has broken up into three distinct tribunals: The
Exchequer, Common Pleas, and, finally, the King’s Bench.
For six hundred years these three courts will continue to be
the great common-law courts of England, and it is under their
administration that the law will develop from its rudimentary
beginnings into the system which to-day is so adequate to our
needs, because the principles of growth and of adaptability
which have made it what it is are still alive in it.

At the accession of Edward I. (a. p. 1272), we find the
Courts of King’s Bench, Common Bench (so Common Pleas
was called), and Exchequer sitting in Westminster Hall. The
King’s Bench was presided over by the Lord Chief Justice
with certain puisné or assistant judges, and had exclusive
jurisdiction in all pleas of the Crown, and in all appeals
from inferior courts. The Common Bench was presided over
by its Chief Justice and other assistant judges, and had exclu-
sive jurisdiction in all real actions and in actions between
private persons to try private rights. The Exchequer was
presided over by the Lord Treasurer, with the Chancellor
of the Exchequer and other Barons, and its jurisdiction was
limited to cases touching the king’s revenue, with which it
had exclusive power to deal. It however continued to some-
times hear cases between party and party, as it had donme;
but in A. p. 1300, it was directed by statute to cease such
hearings.!

THE JupIiciaL CIRCUITS.

We must pause here to inquire what provision was made
for the trial of the numerous causes which were brought
in or transferred to the King’s Courts, now that suitors
were forsaking the old tribunals for the stronger and com-
pleter Royal Justice. @~ We have seen that Henry Il in
A.D. 1170, appointed justices to regularly go around the
kingdom and hear the complaints of his subjects, and that
this was the origin of the judicial circuits. In 1176, the

1 28 Edw. L.
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number of these Itinerant Justices was increased to eighteen,
and they were sent into all the counties of England. In
1179, England was divided into four parts, and five justices
were allotted to each part. These included in their number
six justices of the Curia Regis. At about this time trial
by inquest (the origin of our jury-trial) and also the Great
Assize were introduced, and by these means, as we shall see
more clearly when we come to consider the subject, ¢ Modes
of Trial,” all issues of fact involved in causes pending in
the Royal Courts at Westminster could be determined in
the respective counties where these causes arose. The ver-
dicts rendered in the several counties were certified back to
the appropriate Westminster Courts. The Assizes and the
Inquests also were held in the County Courts, which for many
years were constituted as before. The Anglo-Saxon method
of local trials was undisturbed. The county remained the unit
for judicial administration. As the Shire-gemote (county-
court) had been held twice each year for the trial of causes and
criminals, so under the new system the Sheriff summoned the
jurors and witnesses, and arranged the business, and twice in
the year the king’s justices came to each county and tried
all causes and offences arising within its limits. After aA.D.
1335, no more Itinerant Justices, or Justices in Eyre as they
were also called, were appointed; circuits were thereafter
perambulated by the Judges of Assize and Nisi Prius.! By
virtue of the Statute Westminster 2 (13 Edw. I. c. 30) these
judges were made up of the * king’s sworn justices, associating
to themselves one or two discreet knights of each county.”
Subsequent changes were made in the composition of the
“ commission” of assize; but enough has been said to show
the student the provision made for the ordinary trial of issues
of fact.

It is not material to our purpose to trace the decadence of
the old Anglo-Saxon courts, and the successive steps that
were taken to relieve the Westminster courts by the creation
of inferior jurisdictions. Nor will it aid us to dwell upon the
'l‘nlﬂ.'l”'hu term will be explained in connection with the subject, “ Modes of

]
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equity side of the Exchequer Court or the law side of the
Court of Chancery. The study of the organization and juris-
diction of Ecclesiastical, Military, and Maritime Courts, and
‘of the great Court of Chancery itself exercising its extraor-
dinary or equity jurisdiction, would be out of place here.
Nor can we stop to speak of courts of special jurisdiction,
interesting as some of them are, or of such petty courts as
the piepoudre and others. The student desirous of fuller in-
formation upon these points can find it in the authorities
cited at the end of this chapter.

JurispictioN oF CourT OF KiNg's BENCH.

It remains to consider somewhat more in detail the juris-
diction of the three great common-law courts as they existed
prior to the creation of the Supreme Court of Judicature.
The Court of King’s Bench is the remnant of the Curia Regis.
Like that court, it purports to be presided over by the sovereign
in person, although for centuries he has had no voice in its
deliberations. It possesses the residuum of the ancient juris-
diction of the Curia Regis, which has not been parcelled out
to the other courts. Its judges are by their office the sover-
eign conservators of the peace. Its jurisdiction is very high
and transcendent. It controls all inferior jurisdictions. It
superintends all civil corporations, and commands magistrates
and others to do what their duty requires, in every case where
there is no other specific remedy. It protects the liberty of
the subject by speedy and summary interposition. It takes
cognizance both of criminal and of civil causes. On the plea
side, or civil branch, it has original jurisdiction of all actions
of trespass, or other injury alleged to be committed vt et armis
(by force and arms); of actions for forgery of deeds, for main-
tenance, conspiracy, and deceit, and of actions on the case
which allege any falsity or fraud, — all of which savor of a
criminal nature, although the action is brought for a civil
remedy, and make the defendant liable in strictness to pay &
fine to the king, as well as damages to the injured party. The
same doctrine is now extended to all actions on the case what-
soever ; but no action of debt, or of detinue, or any other mere
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civil action can, by the common law, be prosecuted by any
subject in this court by original writ issuing out of chancery.
And yet this court might always have held plea of any civil
action (other than actions real), provided the defendant were
an officer of the court, or in the custody of its marshal for a
breach of the peace,or for any other offence. When we come
to consider the subject, « process,” we shall see how by a
fiction this fact was so made use of as to give this court con-
current jurisdiction with the Court of Common Pleas in all
personal actions whatsoever.

The Court of King’s Bench is likewise a court of appeal,
into which may be removed by writ of error all judgments of
the Court of Common Pleas, and of all inferior courts of record
in England.

JURISDICTION OF COURT OF COoMMON PLEAS.

The Court of Common Pleas was originally the great com-
mon-law tribunal which acquired exclusive jurisdiction of pleas
or causes between private or common persons. It retained
always its exclusive jurisdiction of real actions. Sir Edward
Coke named it, ¢ the lock and key of the Common Law.”?
Another celebrated judge called it the “ Common Shop for
justice.”3 The early establishment and localization of this
court at Westminster gave rise to the Inns of Court in its
neighborhood, and collected there the whole body of the com-
mon-law lawyers, thus strengthening the law itself, promot-
ing its development, and enabling it to resist the attacks of
the canonists and the civilians who labored to substitute for
it the system of the civil law.

JURISDICTION OF COURT OF EXCHEQUER.

The Court of Exchequer is inferior in rank to both of the
others, although, as has been seen, it antedates them. Orig-
inally, it was charged only with those causes that concerned
the king’s revenue. It did, however, as we have said, hear
other causes until forbidden by statute to do so, as was also

1 4 Inst. 79, 99. 2 Sir Orlando Bridgman, State
Trials, V. 993.
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the case with the Curia Regis after the establishment of the
Common Pleas. And when, after some hundreds of years
had passed, increasing pressure upon the Common Pleas, or,
possibly, emulation, induced the King’s Bench to resort to a
fictitious source of jurisdiction, and to resume its hearing of
private suits generally, so, by a similar fiction which will be
hereafter explained, the Exchequer usurped a like jurisdic-
tion. The judges of the Court of Exchequer were for many
centuries one Chief Baron and three puisné or junior Barons,
although when it sat as a court of equity it was comprised,
as at the outset, of the Lord Treasurer, the Chancellor of the
Exchequer, the Chief Baron, and the junior Barons.

CourT oF EXCHEQUER CHAMBER.

The Court of Exchequer Chamber is exclusively an ap-
pellate court. It is composed of the judges of any two of
the great Westminster courts to revise the judgments of the
third. For example, the judgments of the King’s Bench
would be revised by the judges of the Common Pleas and the
Barons of the Exchequer.

House or PEERs.

The House of Peers or Lords is the supreme judicial tri-
bunal of the kingdom in civil cases, succeeding in that respect
the Curia Regis as originally constituted. It is the court
of last resort in all causes, from whose judgment no further
appeal is permitted. Theoretically, all peers sit as ultimate
judges of the law. In fact, however, only those sit who are
known as the “ Law Lords;” these are men who have filled
high judicial stations, and most of whom have been ad-
vanced to the peerage (as chancellors or chief justices) by
reason of their eminence in the profession. The peers can
also, when they desire, call upon all the judges of England
to advise them as to the law. For centuries the decisions of
this august tribunal commanded, as it still commands, the
respect of the profession both in England and in our own
land.
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‘We have briefly reviewed the organization, jurisdiction, and
growth of that system of courts which has made English juris-
prudence. This growth has been slow but healthy and strong.
English law has not been a science, not “ an ideal result of
ethical or political analysis; it is the actual result of facts of
human nature and history.” ! In our own new country we have
accepted thankfully this result, and to-day the common law is
at once the body of our own jurisprudence and the heart which
nourishes that body and stimulates it to further development.

(NoTe. — In describing the origin and history of the common-law courts,
we have condensed the account, and, wherever possible, used the words of
Blackstone. For details, the student is referred to Book III. chap. 4, of
his Commentaries. Also to Professor Minor’s Commentaries, Vol. IV,
Pt. I. pp. 177-190; Professor Bigelow’s History of Procedure, chap. iii.;
The King’s Peace (Inderwick), chaps. ii. and iii., and finally to Pollock
and Maitland’s History, passim, under appropriate index references.)

1 P. & M. Hist. I. Introduction, xxiii.



CHAPTER IIL
OF FORMS OF ACTIONS.

« 8o great is the ascendency of the Law of Actions in the
infancy of Courts of Justice, that substantive law has at first
the look of being gradually secreted in the interstices of pro-
cedure ; and the early lawyer can only see the law through
the envelope of its technical forms.”! What are these tech-
nical forms of actions? In all courts the party who seeks
to set the court in motion has to make a statement which, by
whatever name it may be called, is in fact an assertion that a
wrong has been committed, including also generally in the
civil courts a claim for redress.? Among our Anglo-Saxon
ancestors these formal assertions grouped themselves into the
following divisions: Actions for a Debt; Actions for Mova-
bles; Actions for Real Property, and Criminal Procedure.?
These forms, sometimes complicated, were always stiff and
unbending. With respect to all matters of procedure, there
was an iron rigorism of form and a minute attention to exter-
nal observances. As had happened among the Romans many
centuries earlier, excessive subtlety brought things to such
a pass, that a man who made even the most trifling mistake
lost his suit# And just as the Romans as they advanced in
civilization replaced the solemn and unyielding legis actiones
(actions of the law) by a more flexible formulary system, so
English law passed under the dominion of a system of writs
which issued from the royal chancery. This system grew up
little by little. Its period of most rapid growth was from the

1 Maine’s Early Law and Custom, 8 Anglo-Saxon Law, 189,

389. ¢ Hunter’s Roman Law, 975,
$ Markby’s Elements of Law, 251.
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accession to the throne of Henry IL, in 1154, to the death of
his grandson, Henry I1L,in 1272. It came into existence not
in response to any theory, but to meet every-day needs.

It was through this system of royal writs that the jurisdic-
tion of the old local courts was superseded. The King’s
Court had originally been established by the king’s authority,
and its jurisdiction in cases between subject and subject
was in every case based upon the King’s Writ. A suitor who
wanted either to remove his case from a local into the royal
court, or to sue at the outset in the latter, bought the King’s
Writ for that purpose. Thus the use of these writs was stim-
ulated by motives both of royal policy and of royal finance.
A limit was put to extortion through their sale by the memo-
rable provision of Magna Carta: “ Nulli vendemus . . .
Justitiam vel rectum”? (to no one will we sell justice or
right).

It was originally ¢ entirely foreign to any purpose of the
writ to set forth the formal language of an action,”? and it
had at the outset no connection whatever with the relief
sought. But soon “a particular writ had come to be the
only appropriate commencement of an action for a particular
redress, and all writs to commence actions were issued from
the Chancery, an office over which the Chancellor presided.” 3
Of the Chancery in this connection Pollock and Maitland
strikingly say : “ The metaphor which likens the Chancery to a
shop is trite ; we will liken it to an armory. It contains every
weapon of medieval warfare from the two-handed sword to
the poniard. The man who has a quarrel with his neighbor
comes thither to choose his weapon. The choice is large;
but he must remember that he will not be able to change
weapons in the middle of the combat and also that every
weapon has its proper use and may be put to none other. If
he selects a sword, he must observe the rules of sword play;
he must not try to use his cross-bow as a mace. To drop
metaphor, our plaintiff is not merely choosing a writ; Re is
choosing an action, and every action has its own rules,” ¢

1 2 Inst. 45. 8 Ker. Eq. Ju. 9.
3 Hist. Pr. 147. ¢ P. & M. Hist. II. 559.
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Di1visiONs OF AGCTIONS.

The most ancient division of formed actions is into Real,
Personal, and Mixed. By formed actions (brevia formata)?!
are signified such as were prescribed and provided by the
common law, and which existed prior to the statute of West-
minster 2d, authorizing actions on the case.

Real actions are brought for the specific recovery of lands,
tenements, or hereditaments.

Mixed actions are brought for both the specific recovery of
lands, tenements, or hereditaments, and damages for injury
sustained in respect of such property.

Personal actions are brought for the specific recovery of goods
and chattels, or for damages or other redress for breach of con-
tract, or for other injuries of whatever description, the specific
recovery of lands, tenements, and hereditaments only excepted.

REAL ACTIONS.

Of these divisions of actions English law was for centuries
almost exclusively concerned with the first, and for manifest
reasons. After the Norman conquest the warfare and fighting
in England ¢ were between the conquerors and the conquered.
In spite of war, defections, and some scattered revolts, the
Norman barons and their king work together, support one
another, and march together with one common object. The
cohesion of the feudal confederation and the vigor of the
central power were matters of actual necessity for them. . . .
The territory was divided into sixty thousand one hundred
and fifteen knight’s fees, whose owners swore, all of them,
fealty to the king.” 2

The study of the growth and development of these real
actions is even at this day interesting and instructive. At
the outset the student must recall the fact that no estate for
less than life had the dignity of a freehold estate, or was of a
feudal nature.® Consequently there was no real action which
provided a remedy for injury to any estate leas than for life. But
this is not all. What a real action was originally concerned

T Chit. Pl. 82; Bracton, {. 413, b. 8 Bl Com. II. 143%.
3 Abdy’s Feudalism, 333, 334.
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with was only the question of right or title to a freehold estate.
The mere seisin or possession, as distinct from the right, was
something which the law did not take under its protection,
and for the deprivation of which it provided no remedy.

Just at this point it will be instructive to take an account
of the remedies which the law originally offered for injuries
to real estate. All real actions were at first included under
the following divisions: Writs of Right, strictly so called, and
‘Writs in the Nature of Writs of Right.

Writs of Right?! dealt not merely with seisina (possession)
but with jus (right). They did not apply to any save a fee-
simple title. In such case the demandant (plaintiff) will
appear and claim the land in dispute as his right and inheri-
tance. “He will go on to assert that either he or some ances-
tor of his has been seised not merely ¢ as of fee’ but also ‘as
of right’ He will offer battle by the body of a champion
who theoretically is also a witness, a witness who testifies this
seisin either of his own knowledge or in obedience to the in-
junction of his dead father.”2 The person attacked in this
action, who is called the tenant, always has it in his power
to deny the demandant’s case, and to put himself upon the
battle. As the result of the trial a very solemn and abso-
lutely conclusive judgment is pronounced ; the land is ad-
judged to the successful party and his heirs and adjudged
from the other party and his heirs forever. Because of the
conclusiveness of the judgment, the law proceeds with great
deliberation. Years may elapse before the termination of the
action, and by collateral proceedings (vouchers to warranty)3
the lifetime of the demandant may be consumed in vain.t

1 “Note of writs of right (whereof
the praecipe in capite is one), some be
close, and some be patent.

“Writs of right returnable into the
court of common pleas be patent, and
writs directed into ancient demesne,
are close ; and the reason wherefore in
other courts of the lords, the writs shall
be patent, is, because there is a clanse
in those writs, et nisi feceris, vicecomes
N. hoc faciat, ne amplius clamorem
audiamus pro defectu recti (and unless

you will do this, let the sheriff of N. do
it, that we may hear no more clamor
thereupon for want of right): which
clause isnot in the other writs, and
necessary it is that such writs should
be patent, that the sheriffe might take
notice thereof.” — 2 Inst. 40.

But see Encyclopeedia Britannica, sub
voc. * Writs.”

2 P. & M. Hist. IL. 62.

3°See post, Voucher to Warranty.

¢ Booth on Real Actions, 58, 162
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Of these strict writs of right there were eight ! forms, extend-
ing from the writ of right patent which was “in its nature
the highest writ in law,” 2 lying only for the assertion of an
-estate in fee simple of lands or tenements, down to the writ
of right close, which lay for lands in ancient demesne. The
following is the form of a writ of right patent: —

Henry by the grace of God, &c., to Henry Earl of Lancaster,
greeting : We command you, that without delay you do full right
to A. of B. of one messuage and twenty acres of land with the ap-
purtenances in J. which he claims to hold of you by the free ser-
vice of one penny per annum for all services; of which W. of T.
deforceth him; and unless you will do this, 1gt the sheriff of
Nottingham do it, that we may hear no more clamour thereupon
for want of right. Witness, &c.*

Writs in the Nature of a Writ of Right included fourteen ¢
different forms, and they were 8o called because some of them
might be brought by tenant for life or in tail, and in others of
them battle did not lie, while in most of them relief was sought
for other things than injuries to the mere right to lands and
tenements.® :

These forms covered a large remedial field, and, until the
time of Henry II., they were thought adequate for the needs
of the age with respect to injuries to real estate.

DEVELOPMENT OF REAL ACTIONS.

It appears that a distinctly possessory action is not native
in the law of the Anglo-Saxon race.® It required such a
king as Henry II. to transplant upon English soil the idea,
underlying the Roman interdict unde vi,” that a possession
acquired by force was wrongful. In the year 1166, we meet
first with the assize of novel disseisin, a new and possessory
action. This assize, in order to prevent further violence,
protects a possession which has been acquired without title

1 Com. Dig. Action (D. 2). ¢ P. & M. Hist. II. 46.

2 F.N.B. ], A. 7 “ Whence by force.” The essen-
$F.N.B.1,G. tial character of this interdict was that
¢ Com. Dig. Action (D. 2). it was available for a mere possessor,

§ Booth on Real Actions, Book IL. whether he was owner or not. Hun-
ehap. IX. ter's Roman Law, 250, 332, 372.
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and by force. A lawful tenant in fee or for life is ejected by
one who has no right whatever to the land in dispute; the
assize in such case puts a strict bound to the lawful owner’s
right of self-help ; he must re-eject the disseisor promptly, or
he must himself bring the assize of novel disseisin, and appeal
to the law to restore to him that possession of which he has
been wrongfully deprived. The law does evil that good may
come of it, and “ protects the land-grabber against his victim
in order that land may not be grabbed.” !

This assize of novel disseisin is quick in action and effective
in remedy. No question of title is heard. Has there in fact
been a novel (recent) disseisin ? If so, the possession taken
forcefully must be given up to the person from whom it was
seized, though he himself may be a disseisor without right.

This, we see at once, is a long step forward. Yet it is

soon apparent that the new remedy is incomplete. The
action lies for the disseisee against the disseisor, but it does
not lie for the heir of the disseisee, nor against the heir of
the disseisor (to mention only two parties whom it fails to
reach), because the heir of the disseisor is not himself guilty
of any disseisin in the view of the law, and the heir of the
disseisee has not been disseised.
" Before, however, this defect is supplied, the law provides
another speedy remedy for the recovery of possession in the
case where, upon the death of an ancestor within a certain
degree, a stranger enters and abates. This remedy is called
the assize of mort d’ancestor. Where the ancestor is beyond
this degree, then the writ is changed in name so as to express
the relationship, for example, if the ancestor be a grandfather,
it becomes aiel, great grandfather, desaiel, great-great-grand-
father, tresaiel, and for collateral relations other than uncle
and aunt (who come within the mort d’ancestor), it is called
& writ of cosinage.

All of these assizes were much alike in that they turned
upon the question of the demandant’s possession; was he
or his predecessor in right in peaceable possession at such or
such a time?

1 P. & M. Hist. IL 53.
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To provide a further remedy for cases in which these
assizes had never applied, and also to extend their pur-
pose to degrees which they failed to reach, a whole group
of writs was invented which stood midway between the
possessory assizes and the writ of right. We meet with
the first of these writs in the year 1205.! All of these new
writs assert the demandant’s right by alleging a recent flaw
in the tenant’s title. They say that the tenant had no right
of entry into the land in dispute save in a certain mode which
they describe and attack. If there has been a disseisin, they
say that the tenant had no entry unless through ( per) the
disseisor, or through B, to whom ( per and cui) the disseisor
had aliened or, when the degree is more remote still, after
( post) the disseisin wrought by the original disseisor. So also,
there were writs of entry upon intrusion after the death of the
particular tenant, or after a certain term which had expired,
or when land was given to a man by a woman whom he had
promised to marry, which land he retained, although refusing
to marry the woman. So these writs of entry lay upon aliena-
tion (1) by a person legally incapable of aliening [as an idiot
or minor], (2) by a particular tenant, and (8) by the husband
of the wife’s estate.

There was one principle governing all of these actions:
there was no going behind the entry charged. If that entry
was unlawful, and if the tenant derived his possession through
it, there could be no question of proprietary right.3

The advance which English real actions have made up to
this point, has been thus graphically resumed by Pollock
and Maitland: “ A graduated hierarchy of actions has
been established. ¢Possessoriness’ has become a matter of
degree. At the bottom stands the novel disseisin, possessory
in every sense, summary and punitive. Above it rises the
mort d’ancestor, summary but not so summary, going back
to the seisin of one who is already dead. Above this again
are writs of entry, writs which have strong affinities with the
writ of right, so strong that in Bracton’s day an action begun
by writ of entry may by the pleadings be turned into a final,

1 P. & M. Hist. IT. 64. 2 Ibid. 11. 67.
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proprietary action. The writs of entry are not so summary
as are the assizes, but they are rapid when compared with
the writ of right; the most dilatory of the essoins (excuses)
is precluded ; there can be no battle or grand assize. Ulti-
mately we ascend to the writ of right. Actions are higher
or lower, some lie ‘more in the right’ than others. You
may try one after another ; begin with the novel disseisin, go
on to the mort d’ancestor, then see whether a writ of entry
will serve your turn, and, having failed, fall back upon the
writ of right.”?! )

It is true that this elaborate scheme of redress for injuries
to the title or possession of real estate has been completely
superseded. Real actions would be brought nowhere to-day.
And yet it is necessary for the mastery of English law that
their rise, development, and displacement should be studied
and understood. The student is recommended to read Pol-
lock and Maitland’s History, Vol. II. chapters IV. and IX.
Those desiring to pursue the subject further can consult
Booth on Real Actions and Fitzherbert’s Treatise on Writs
(de Natura Brevium).

MIXED ACTIONS.

The only mixed actions which it is necessary to especially
mention are Quare Impedit (wherefore he obstructed), by
which, when the right of a party to a benefice was obstructed,
he could recover the presentation ; and Waste, to recover land
wasted and treble damages for the waste committed thereon ;
but the equitable remedy to enjoin waste is so much more effec-
tive, that this action is obsolete. Ejectment cannot be called
in strictness a mixed action;? we shall speak of it later in
detail. It is enough to say here that it is to-day the gen-
eral remedy for the trial of title to real estate, and has
displaced all real actions. In the United States a forcible
entry and detainer is punished by criminal proceedings, the
English Statute of 5 Ric. 2, St. 1, or some substitute therefor

1 P. & M. Hist. I1. 74. Placock, Cro. Jac. 21. Seealso F.N.B
2 Selw. N.P.IL 692, n. (1); Matthew Ejectione firme, 220 H. n. (a); Steph.
v. Hassell, Cro. Eliz. 144 : Harebottle v. Pl note 3.
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applying to such cases. Very generally also in this country
summary proceedings are provided by the law for the re-
covery of the possession of real estate, where the owner has
been unlawfully deprived of such possession.

PERSONAL ACTIONS.

As we have seen, English procedure at its origin was almost
entirely confined to remedies for injuries to real estate and to
its possession. It is said by Mr. Buckler, in his recent mono-
graph upon the origin and history of contract in Roman law,
that “poverty of contract was, in fact, a striking feature
of the early Roman law. . . . The origin of contract as a
feature of social - life was simultaneous with the birth of
trade. . . . As Roman civilization progresses, we find com-
merce extending and contracts growing steadily to be more
complex and more flexible.”!

In striking similarity with the above statement, we learn
from Pollock and Maitland’s History of English Law that
“ the law of contract holds anything but a conspicuous place
among the institutions of English law before the Norman
conquest. In fact, it is rudimentary. Many centuries must
pass away before it wins that dominance which we .at the
present day concede to it. Even in the schemes of Hale
and Blackstone, it appears as a mere supplement to the law
of property.” 3

Our ancestors did not at first conceive of what we to-day
call a contract, that is, a transaction which depends for its
validity upon the mere agreement of the parties thereto. They
only knew what would be termed, in Roman law, formal and
real contracts. A formal contract with the Romans was
one which derived its binding force from the fact that it had
been concluded through a certain ceremony (per aes et
libram, with the copper and the scales), or that a certain
prescribed question had been asked and answered in a man-
ner also prescribed, or that an entry had been made in a cer-
tain book. A real contract on the other hand was one which

1 Contract in Roman Law, Introduc- 2 P. & M. Hist. IL 183.
tion, 1, 2
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required for its formation the delivery of some specific thing,
as a deposit, a loan for use or a pledge.! Neither the formal
nor the real contract was what we should to-day call a con-
tract, for the consent of the parties involved was not the
source of obligation. In the first case the question was, has
a certain form been followed ? In the second case, has a cer-
tain thing been delivered by one party to the other ?

With our ancestors sale was a real and not a consensual
proceeding. To them sale and exchange were known simply
as completed transactions; the money was paid when the
object sold was delivered, and no such thing as a credit
or an obligation to be discharged at some future time was
thought of. Loans were made, but the borrower had to
return the exact thing loaned. Pledges and gages were also
given, but it was a long time before any idea of contractual
obligation in conmnection with these arose. The recipient of
the gage was bound to hand it back if, within due time, its
giver came to redeem it. This was his duty rather than his
contract obligation. If the gage was not restored, the owner
would reclaim it thus: *“ You unjustly detain what is mine.”
We see clearly that such contracts were what were called
real. They depended upon a fact and not upon an agreement.
There is but one formal contract in English law, the deed
or contract under seal; all others are simple contracts re-
quiring, when executory, both consideration and consent.?
The transition from the real to the formal contract in English
law appears with what was called the pledge of faith. When
men shook hands over a bargain, they went through a form
which both made and bound that bargain, and gave it a cer-
tain legal status. Such a formal contract was never enforced
among the English by the secular courts. It was, however,
at once seized upon by the ecclesiastical courts as a source of
jurisdiction. According to the Gregorian statute book, even
the nude pact could be enforced, at any rate by penitential
discipline. We find that early in the reign of Henry II., the

1 Hunter's Roman Law, 451-490. 2 Anson’s Law of Contract, 56.

Howe’s Studies in the Civil Law, Lec-
tare VL
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ecclesiastical courts, even the Roman Curia, were discussing
agreements made by Englishmen with pledge of faith.! After
the quarrel with Becket, and in consequence of that quarrel,
the English justices in Glanvill's day had set their faces
against what might otherwise have become the English for-
mal contract, and had determined that the grasp of hands or
the giving of the gage are not sufficient to constitute a formal
contract. Blackstone has recorded how in his day men shook
hands over a bargain? The practice has come down to us,
but all of the meaning went out of it when,in 1166, the
fifteenth section of the Constitution of Clarendon provided
thus: “ Pleas of debt which are due by pledge of faith, or
without pledge of faith, belong to the King’s justiciar.”3
Thereafter the ecclesiastical courts could not, and the King’s
Court would not, enforce agreements made only with pledge
of faith.

DivisioN oF PERSONAL ACTIONS.

We can now understand that when we divide personal
actions into those arising ez contractu, or on contract, and ez
delicto, or from tort, we are using a division which is younger
than the actions included under it. The formed actions of
debt, detinue, and covenant existed before the idea of cons
tract, as we are familiar with it, was born.

ForMED AcTIiONS EX CONTRACTU.

Of these formed actions ez contractu, there are DEsr,
DrETINUE, COVENANT, ACCOUNT, and SCIRE Facias#

DEsrT.

We must now turn to the action of debt which is prob-
ably the oldest of the formed actions upon contract. We
do not meet with it more frequently in early days because
a shrewd creditor then obtained as security a judgment or
a recognizance against his would-be debtor before the loan

1 P. & M. Hist. II. 196. which the plaintiff demanded the arrears
2 Bl Com. II. 448 *. of an annual rent that was due to him.
8 Hist. Pr. 87. It has been for a long time obsolete, and

¢ The action of Annuity was one in merits no further notice here.



OF FORMS OF ACTIONS. 49

was made, and hence would not be compelled to sue on
non-payment of the loan. In Glanvill’s time we find an
action of debt in the King’s Court. From the form of the
original writ in debt the development of it from the original
writ in a real action is evident. The creditor is being deforced
of money, just as the demandant who brings a writ of right is
being deforced of land.! The modern action of debt is lineally
descended from the writ of right for money-debt, and ¢ there-
Jore in its origin what that always was, a real action?

The very language of the writ is significant of the way in
which our ancestors thought of contract. A debtor was not
violating his agreement. He was deforcing his creditor of
his due. The action of debt was rare at first; but, as trade
developed, it became much more frequent. ¢ First from the
Jew, then from the Lombard, Englishmen were learning to
lend money and to give credit for the price of goods.”? We
may see the action of debt gradually losing some of the
features which it had in common with the actions in which
a man claimed his property. The idea of personal obligation
begins to manifest itself. The offer of battle as a mode of
proof of debt disappears so early that no record of a case of
it remains. Thus the writ of right for land, and ¢ what we
might well call the writ of right for money,” begin to
separate.

Very soon the action of detinue, in its turn, detaches itself
from the action of debt. In the writ for debt, it was said
“the defendant debet (owes) et detinet (and detains) the
sum claimed.” But lawyers began to feel that in certain
cases the word ¢ debet” should not be used. One ought not
to say debet when there has been a specific chattel loaned
(commodatum). Even when there is a money loan (mutuum)
the word ¢ debet” should only be used so long as both parties
to the transaction are alive ; if either dies, the money may be
unlawfully detained by the representative of the one from the
representative of the other ; but there is no longer any owing
of money.

1 Hist. Pr. 163, $ P. & M. Hist. IL. 204.
3 Idid. 160.
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Debt is at first used to recover money loaned. Soon it is
brought for the price of goods sold. Even in the time of
Edward I. the action of debt was very rarely employed save
for five purposes : it was used to obtain (1) money lent, (2)
the price of goods sold, (8) arrears of rent due upon a lease
for years, (4) money due from a surety, and (5) a fixed sum
promised by a sealed document.! As this action is entirely
independent of what we should call a contract, we soon find
that it can be used whenever a fixed, a certain sum, is due
from one man to another. Statutory penalties, forfeitures
under by-laws, amercements inflicted by inferior courts,
money adjudged by any court to be due, can each and all
be recovered by it. There was as yet no thought of a quid
pro quo (what for what), a consideration. The action began
with an assertion of right to a sum of money unjustly with-
held, and developed from that conception. That a promise
is the ground of action is not imagined. The plaintiff in his
declaration will also mention some causam debends (cause of
owing) and that cause will not be a promise. This is well
expressed in a Norman maxim, “ Ez promisso autem nemo
debitor constituitur, nist causa precesserit legitima promit-
tendi,” which translated is, “ But no one is made a debtor
by a promise, unless there has preceded a legitimate cause for
the promise.” 2 Thus if you sue in debt you must rely on a
loan, a sale, or some other similar transaction, which is a
legitimate support of a promise, and not on any one’s promise
distinct from such support.

In the action of debt, if the plaintiff had not something to
show for his debt, for example, a sealed instrument, the de-
fendant’s denial of the debt by oath with oath-helpers turned
the plaintiff out of court. This was called * wager of law,”
and will be more fully explained hereafter when we speak of
modes of trial. It is enough to say here that it consisted in
the defendant’s swearing that he owed nothing, and then
having eleven of his neighbors swear that they believed his
assertion. The facility of escape which this privilege gave to
the defendant in the case caused the partial disuse both of

1 P. & M. Hist. II. 208. 3 Ibid. 11. 210.
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this action and of detinue, its child. We have not space to
follow Mr. Justice Holmes in his inquiry into the develop-
ment of this action, in connection with the vexed subject of
the birth and growth of the idea of ¢ consideration” as neces-
sary to sustain a simple contract; he maintains that this is
one of the instances in which “an accident of procedure”
became “a doctrine of substantive law.” The student is re-
ferred for further information on this subject to Lectures VII.
and VIII. of ¢« The Common Law.”!

The action of debt, as ultimately developed, was an extensive
remedy. It lay to recover money in four classes of cases.?

I On records, as upon the judgment of a superior or in-
ferior court of record. At common law, debt was the only
remedy upon a judgment after a year and a day had elapsed
from the time of its recovery, for in such case execution could
not issue thereon, as it was presumed to be satisfied. Debt
was sometimes brought upon a recognizance against those
who were bound thereby. So it lay upon a statute merchant,
which was in the nature of a judgment. Debt also lay against
a sheriff who had collected money, and had not paid it over,
for his return of “ fieri feci” (I have caused to be made) was
in the nature of a record.

II. On statutes. If a statute prohibit the doing of an act
under a penalty or forfeiture of a sum of money, to be paid to
the party aggrieved or to a common informer, and do not
prescribe any other mode of recovery, debt will lie at the suit
of those entitled to recover such sum.

It will be observed that in this and the preceding cases
there is no contract to support the action.

III. For money due on any specialty or contract under
seal to pay money, as on single bonds (bonds without condi-
tion), on charter parties, on policies of insurance under seal,
and on bonds conditioned for the payment of money (or for
the performance of any other act) it lay by or against the
parties to any such instrument, and their personal repre-
sentatives. In all of these cases, the debt was created by the
act of the parties to be charged in executing the instrument

1 See also Hist. Pr. 160-165. 2 Chit. P1. 97-102.
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under seal which is sued on. In other words, we have here
the formal contract of English law.

IV. On simple contracts and legal liabilities, debt lay to
recover money lent, paid, had and received, or due on account
stated ; also for interest due on the loan or forbearance of
money ; for the reasonable worth (‘quantum merust) of work
and labor done, of goods sold, for fees, for use and occupation
of a house, on a demise not under seal, and, generally, for the
omission of any duty created by common law or custom ; again
it lay on an award to pay money, on by-laws for fines and on
amercements, on judgments of domestic courts not of record,
and of foreign courts. It lay generally wherever an act of the
plaintiff had benefited the defendant in some certain sum of
money which the defendant ought to pay; the duty creates
the debt.

In none of these classes of cases was debt sustainable un-
less the demand was for a sum certain, or for a pecuniary
demand which could readily be reduced by reference or com.
putation to a certainty.

In some cases debt is the peculiarly appropriate remedy, as
where a lessee has been ousted from a part of the demised
premises by a third person, in which case he can be sued in
debt for an apportionment of the rent, since privity of estate
still exists between the lessor and lessee as to the part yet
possessed by the latter, and debt is the peculiar remedy to
recover rent where privity of estate exists, although privity of
contract may never have existed. It is also the only remedy
against a devisee of land for the breach by the devisor of a
covenant relating to this land, since in such case the liability
of the devisee depends upon his succession to the devised land,
and his consequent legal duty to respond for any breach of
such covenant by the person from whom he derived such
succession.!

We will gain additional knowledge of the peculiar features
of this action if we consider the instances in which it did not
lie. Originally, debt for rent was confined to the recovery
of arrears in cases where the estate in the rent was for

1 Chit. Pl. 102.
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years only. A remarkable doubt was long entertained in
England as to whether a personal action could be maintained
for the arrears of a freehold rent, the idea being that such
arrears, like a freehold estate in land, could be recovered only
by a real action, thus confounding the profits of the rent
(which are as much personalty as wheat or corn severed from
the land) with the rent itself.! In consequence of this doubt,
certain real actions (‘cessavit and others) were used to recover
the arrears of freehold rents wherever a distress would not
apply. It was not until the statutes of 8 Anne, c. 14, and
6 George IIL c. 17, were passed that debt was used in such
cases. Debt could not be supported on a simple contract
against an executor, because in such case the testator could
have waged his law if sued when living. But as there was
no wager of law allowed in the Court of Exchequer, there
debt could be brought against an executor on & simple con-
tract, as it could also be brought in the other courts in cases
in which the testator, if living, could not have waged his law.
Where the lessor has accepted rent from the assignee of the
lessee, he cannot sustain debt against the lessee or his per-
sonal representatives, but must proceed by action of covenant
on the express contract. The reason for this provision is
found in the fact above stated, that debt for rent was grounded
upon privity of estate (upon the duty of the occupier of land
to pay its owner the worth of such occupation) and not upon
privity of contract. Of course, the lessee remained liable
upon his express contract to pay rent; but this was absolutely
a contract liability, and covenant was the remedy for the
breach of that contract. It was doubtful at common law
whether debt would lie against the indorser of a negotiable
security, or the drawer of a bill of exchange, because in these
cases the liability depends not upon the writing only, but
upon collateral acts; . e., presentment and demand of pay-
ment and notice of dishonor. It was said debt would not lie
upon a bill of exchange against the acceptor; for, though the
acceptance binds by the custom of merchants, yet it does not
create & duty any more than a promise made by a stranger to
1 Min. Inst. IV. 130 ; Com. Dig. Title * Debt,” A. 7.
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pay, etc., if the creditor will forbear his debt; the drawer of
the bill is the debtor, and continues to be the debtor, notwith-
standing the acceptance, for that is a collateral engagement
only.! Debt was not sustainable where the simple contract
was for the payment of the debt of a third person, or for other
collateral act. Since debt lay only in cases where a legal duty
arose from a fact, the mere promise of a man to pay the debt
of another, or to do some collateral act, was not a fact which
imposed a duty. It was, it is true, a promise, but & mere
promise did not then create a duty; it could only be legally
enforced when it was made in the form of a covenant. This
primitive rule continued to apply after the law recognized
promises made upon a consideration as creating a legal lia-
bility. This action does not lie for a debt payable by instal-
ments, and not secured by penalty, until all are due,—a
doctrine for which no satisfactory reason can be given, and
which is in direct conflict with an early case,® but which is
too well established by authority to be disregarded.? Formerly
it was thought that in an action of debt on simple contract,
the precise sum stated to be due in the declaration must be
recovered, or the plaintiff would be non-suited ; but this idea
no longer prevails, and the plaintiff will recover if he prove
any sum to be due to him.*

Actions of debt brought for money loaned, for money had
and received, etc., differ from what are known as the ¢ common
counts,” and which will be hereafter considered under the head
of General Assumpsit; debt is brought upon a sale or loan as
a fact in itself, and not on any promise connected therewith.

It is said that debt also lies in the detinet for goods, as

1 Hard’s case, Salk. 23. It will be comtract between the parties. It will,
perceived by the student that this rea- therefore, lie at the suit of the drawer
soning is not harmonions. It is, how- against the acceptor; by the payee
ever, characteristic. Fora commentary against the drawer of a bill or check,
upon it, reference should be made tothe or maker of a note; by first indorsee
opinion of Story, J., in the case of Ra- against the drawer of a bill payable to
borg et al. v. Peyton, 2 Wheaton, 388. his own order; and in all cases by in-
The law upon the subject is stated dorsee against his immediate indorser.”
in Byles on Bills, 333* as follows: 2 March v. Freeman, 3 Lev. 383.
““Debt is of a limited application, and 8 Min. Com. IV. 459.
will only lie where there is a privity of 4 Chit. P1. 10s.
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upon a contract to deliver a quantity of malt. This form of
the action differs from detinue, in that the property in any
specific goods need not be vested in the plaintiff at the time
the action is brought, which is essential in detinue. But this
form is probably a survival of the time when debt in the debet
and debt in the detinet were the same action.

Since this action was brought for the recovery of a debt
eo nomine and in numero (by that name and for a definite
amount), only nominal damages were awarded for the detention
of the debt,and they generally covered only interest thereon.

The declaration! in debt, if on simple contract, must show
the fact from which the duty to pay arises, and should state
either a legal liability or an express agreement, though not
a promise, to pay the debt. But on specialties or on records,
the action is supported by the specialty or the record itself.3
Profert (proffer) of the specialty sued on should always be
made, or its omission excused.?

The controlling feature of this action which the student
should bear in mind is that it lies for the omission of a duty
in not paying a definite sum of money, rather than for the
violation of a contract to so pay. The characteristics of this
and of the succeeding forms of actions can be studied at length
in Selwyn’s treatise on the law of « Nisi Prius.”

DETINUE.

This action, originally identical with debt, slowly branched
off from it. 'The first formula in debt alleges that the
defendant owes the plaintiff so many marks “ whereof he
unjustly deforces him,” as if the plaintiff were suing to
recover certain specific coins. Shortly after Glanvill’s time,
the deforces is dropped and the formula becomes ¢ which he
owes (debet) and unjustly detains (detinet).” If, however,
either creditor or debtor were dead, then the owes was omitted,
and the defendant was charged as detaining only (debt in the
detinet). Here detinue began to make its appearance. If

1 The formal statement of the plain- 3 Profert will be explained hereafter

tiff’s demand, to be described hereafter. under the rule of pleading especially
3 Chit. PL 104. relating to it.
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one claims a particular object, one must never say debet, but
only injuste detinet. The idea of an obligation in connection
with a contract is beginning to dawn, and debt in the debet
is henceforth developed in that direction, while debt in the
detinet, or detinue, remains a proprietary action.! It, how-
ever, never lost the marks of its origin. It could be joined
with debt, although both the pleas and the judgments in the
two actions became different. So also the defendant could
always wage his law in detinue as in debt on simple contract.
Originally detinue did not lie in a case of wrongful taking.?
Indeed, it is said that it could only be maintained by a bailor
against a bailee or his representatives, and that if the bail-
ment were traversed it had to be proved.? Gradually the gist
of the action becomes the wrongful detainer of the chattel
against the demand of the true owner for its delivery, and the
allegation of bailment is not allowed to be traversed.! Fin-
ally, it comes to be grouped by some writers among tort ac-
tions, notwithstanding the manifest traces of its origin.

Detinue ® is the only remedy by suit at law for the recovery
of a specific chattel in specie, unless in those cases where re-
plevin lies. In trespass, trover, or assumpsit (forms of
actions which will be presently explained), damages only
can be recovered, and in fact even in detinue an obstinate
defendant can not be forced to give up the chattel itself, for
the judgment is in the alternative, i.e., for the return of the
chattels claimed, or for their value, with damages for their
detention, and costs.

This action could not be maintained for real property, and
the goods or chattels for which it is brought must be distin-
guishable from others by some certain means. Thus it lies
for a horse, a cow, or money in a bag; but for money or grain
not in a bag or chest, or otherwise identified, it does not lie.
Charters and title-deeds and any other specific chattel in which
the plaintiff has the right of property may be recovered by it.?

1 P. & M. Hist. IL. 171, 172. 6 Chit. PL 110-114.
2 Bl. Com. I1I. 151 ®. § Ibid. 110.
8 P. & M. Hist. IL 174. T Ibid. 111,

¢ Gledstane v. Hewitt, | Cromp. & J. 565.
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A person who has a right of property in the goods, and also
the right of immediate possession, may support this action,
although he has never had the actual possession. But if the
plaintiff’s interest be only in reversion, and he have not the
right of immediate possession, he cannot sustain the action.
One who has only a special property, as a bailee, may also
support the action where he delivered the goods to the
defendant or where they were taken out of his custody.

Detinue lies wherever a specific chattel is unlawfully with-
held by the wrong-doer, whether it were originally taken law-
fully or unlawfully. It cannot be supported against a person
who never had possession of the goods, nor does it lie against
a bailee if, before demand, he loses them. If the defendant
claim that the goods were pledged to him as security for a
loan still unpaid, or if he assert a lien of any kind on the
goods, he must plead the same specially.

The declaration should contain a statement of the plain-
tiff’s right to the goods in question, describing them with
such certainty as to identify them, and should aver that they
are in the defendant’s possession; that the defendant ac-
quired such possession by finding the said goods, or by their
bailment to him ; that he holds such possession subject to the
plaintiff’s right to have the same upon demand, and that such
demand has been made and refused.! The value of the goods
should be stated.

COVENANT.

Glanvill does not mention the writ of covenant, but an in-
stance of its use appears in the earliest extant plea roll (1194),
and before the end of the reign of Henry III. it has become
a popular writ. Commerce is increasing, and its wants have
occasioned the practice of letting land for terms of years.
The termor is protected by the writ of covenant, and for
years this is his only protection.

Before the end of the reign of Edward L., it is established

1 Kettle v. Bromsall, Willes’ Rep. seems to require a demand on the plain-
120. Even in cases of unlawful taking, tiff's part to complete his right of
the form of the declaration in detinue action.
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law that the only conventio (covenant) that can be enforced by
action is one that is expressed in a written document sealed
by the party to be charged therewith. Thenceforward the
term “covenant” denotes a sealed document. This is an-
other instance of the moulding of substantive law by pro-
cedure. The man who relies upon a covenant must produce
in evidence a dged. Thenceforward the sealing and delivery
of a piece of parchment “has an operative force of its own
which intentions expressed, never so plainly, in other ways
have not. This sealing and delivering of the parchment is
the contractual act. Further, what is done by deed can only
be undone by deed.”?

Covenant was first employed for the purpose of conveying
land by way of fine, and many such actions were brought
simply that they might be compromised. Family settlements
were also made with its aid, the settler taking a covenant for
re-feoffment from his feoffee. But, as has been said, its
principal use came to be the protection of a termor, who was
ousted from his term by an unscrupulous landlord. This will
be explained more fully when we come to speak of the action
of ejectment.

One limitation upon the functions of the action of covenant-
broken (conventionem fractam) soon becomes apparent;
it can not be employed for the recovery of a debt, even though
the existence of the debt is attested by a sealed instrument.
A debt can not have its origin in a covenant, but must arise
from some transaction, as a sale or a loan.

Covenant? is the only remedy for the recovery of un-
liquidated damages for the breach of a contract under seal.
It is the proper remedy where an entire sum is by deed
stipulated to be paid by instalments and the whole is not
due, nor the payment secured by a penalty. It is also the
proper remedy upon all collateral agreements under seal, in
order to recover damages to compensate for the breach of the
agreement? Where an agreement has been sealed by only
one party thereto, covenant may be maintained against him

1 P. & M. Hist. I1. 218. $ Min. Inst. IV. 460.
2 Chit. P1. 105-110.
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for its breach, although only assumpsit could be sustained
against the other party for a breach by him. The action may
be maintained on a covenant relating to some fact in the
past, or the present, or for the performance of something in
the future.

Covenant is the usual remedy on leases at the suit of the
lessee against the lessor for the breach of a covenant for quiet
enjoyment, etc., and by the lessor against the lessee for non-
payment of rent, not repairing, etc.; and covenant appears to
be generally a concurrent remedy with debt, for the recovery
of any money demand, when there is an express or an implied
contract contained in the deed. Where the demand is for
rent, or any other liquidated sum, the lessor has an election
to proceed in debt or covenant against the lessee.

At common law no person could support an action of
covenant, or take advantage of any covenant or condition,
unless he were a party or privy thereto, and of course no
grantee or assignee of any reversion or rent could take such
advantage. To remedy this defect the statute of 82 Hen. VIII.
c. 34, gives the assignee of a reversion the same remedies
against the lessee, or his representatives or assignees, upon
covenants running with the land, as the lessor, or his heirs,
had at common law ; the assignee, on the other hand, is made
liable for the breach of a covenant running with the land to
the same extent that the lessor was at common law. As
to the cases in which debt or covenant should be brought
upon such covenants running with the land, and also as to
the local or transitory nature of such actions, the student is
referred to a careful review of the subject in Gould’s Pleading,
pp- 111-116.

The declaration in covenant must state that the contract
was under seal, and should usually make profert thereof or
excuse its omission. If performance of a condition pre-
cedent be required to establish the plaintiff’s right of action,
such performance must be averred. Only so much of the
covenant as is essential to the cause of action should be set
forth, and that not in full, but according to its legal effect;
yet it is usual to declare, against this well-settled rule, in
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the very words of the deed. The breach may be alleged in
the negative of the words of the covenant, or according to the
legal effect. Several breaches may be assigned at common
law. As damages are the main object of the suit, they
should be laid in a sum sufficiently large to cover the real
amount claimed.!

ACCOUNT.2

The action of account was closely modelled upon the pro-
prietary writs. The defendant was called upon to render to
the plaintiff justly and without delay a certain thing, to-wit:
an account of his receipts and disbursements during the time
he was the plaintiff’s bailiff and, as such, receiver of his money.
Even to-day we say that a man is under an obligation to render
an account. This obligation does not rest upon contract, but
upon a situation or a relation. An administrator, a trustee,
a guardian owes an account to those who occupy a certain
relation with respect to him as such officer. Accordingly the
court first ascertained whether or not the duty to account
existed, and if it found in the affirmative, it pronounced an
interlocutory judgment, quod computet (let him account).
Then auditors were appointed who stated the particulars of
the account. This action would only lie where the amount
sought to be recovered was uncertain and unliquidated.

It is perhaps worthy of note that this was the first action
in which process of execution was given against the person
of the defendant.

The action has been superseded, save in & very few of the
United States, by the equitable remedy for an accounting.
Its further details may be found in the record and proceedings
in the case of Godfrey v. Saunders, 3 Wils. 73, and also in
Selwyn’s work before referred to.

Scire Facras?®
As the writ of scire facias is not an original but a judicial
writ, it may seem irregular to class it among the formed
actions, Of it Lord Coke says: ¢ This is a judiciall writ,

1 Chit. PL 110. 3 Foster on Scire Facias, passim.
2 Selw. N. P. 1. 1-7.
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and properly lyeth after the yeare and day after judgment.
. « . So a8 by the writ it appeareth, that the defendant is to
be warned to plead any matter in barre of execution; and
therefore albeit it be a. judiciall writ, yet because the de-
fendant may thereupon pleade this scire facias is accounted
in law to bee in nature of an action.”! It derived its name
from the following necessary words in the writ: “ Quod scire
JSacias prefat. T. (the defendant) gquod sit coram, etc., (that
you the Sheriff shall cause the aforesaid T. to know that he
must be before us, etc.).”

Scire Facias is an action which is always founded upon a
record, and is the proper means of enforcing compliance with
all obligations of record upon which an execution can not
immediately issue, whether by reason of lapse of time, change
of parties, or their own inherent nature. If the obligation
imposed by the record be that of paying a liquidated sum of
money, either debt or scire facias may be used. But if the
obligation be of a different nature, scire facias is the only
mode of proceeding. Scire facias and debt are the only actions
which can be grounded upon a record.?

In real actions, and on a writ of annuity, the writ of scire
Jacias lay at common law if the plaintiff did not take out an
execution within a year and & day. In personal actions, be-
fore the Statute of Westminster 2d (18 Edw. I. St. 1, c. 45,
A.D. 1285), if the plaintiff did not have execution within a
year and a day, he was driven to & new action (debt) upon
his judgment; by this statute the process upon scire facias was
simplified and shortened, and its aid was extended to personal
actions, and, while the plaintiff might still sue upon his judg-
ment as before, yet he might have execution after scire facias
upon his existing judgment.

In all cases where & new person, who was not a party to a
judgment or recognizance, derives a benefit by, or becomes
chargeable to, the execution, there must be a scire facias to
make him a party to the judgment. Thus, where a judgment
has been obtained by or against an unmarried woman who
afterwards marries, and it is sought by the husband to have

1 Co. Litt. 290 b, 3 Evans’ Pl. 84.
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execution of the judgment, or by the wife’s creditors to have-
execution against him for the judgment recovered against the
wife whilst unmarried, a scire facias is necessary. So upon
the death of a plaintiff pending a suit in a case where the
cause of action survived, his personal representatives could
through this writ be admitted to prosecute the action in
his stead. And upon the death of a defendant in such a
case, his personal and, when proper, his real representatives
(including his terre-tenants, i. e., those occupying his lands)
could, by means of this writ, be substituted in his stead. The
death of a sole plaintiff or defendant at any time before final
judgment was, at common law, an abatement of the suit; but
by the statute of 17 Car. II. c. 8, the benefit of the writ was
extended to such cases. There were other uses to which this
writ was applied, to-wit: in cases of bankruptcy or insolvency
to enable the assignees to make themselves parties to suits by
or against the bankrupt after judgment; and in case of judg-
ment against an administrator or executor of assets quando
acciderint (when they shall have come into possession), to
reach subsequent assets on proof of their receipt by such
officer. In England, when a bill of exceptions had been
sealed, it lay to compel the judge who sealed it, or, in case
of his death, his personal representatives, to acknowledge or
deny his seal. If the judge died before sealing, there was no
remedy on the bill. Formerly, the plaintiff in error in the
Court of King’s Bench had to give notice by scire facias to the
defendant to appear and plead. There were other curious
uses of this writ which we have not space to mention here;
indeed, so many and important were the functions of scire
Sacias, that extensive treatises! have been written upon
them. It is proper to add that in certain cases this writ
was the commencement of an original action, and therefore
the writ itself was here called an original writ. Thus in Eng-
land it was used to repeal letters-patent; to repeal the grant
of a franchise, where such grant is injurious to another, as
also in the case of the abuse of a franchise by negligence ;
and to repeal a patent granting an office, where the officer

1 Foster on Scire Facias. Kelly on Scire Facias.
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neglects his duties. As in the nature of an original actiom, it
lies to have execution of a forfeited recognizance; upon reg-
ognizance of bail in error; against pledges in replevin, and
against the sheriff for taking insufficient pledges; on bond to
the Crown for the payment of excise or other duties, or for
the faithful discharge of an office; and on inquest of office
(inquisitions) to recover simple contract debts found due to
the Crown, since the Crown, although it may sue a private
subject in debt in the common-law courts, can nevertheless
proceed by inquest-of-office in & manner more consistent with
its dignity and with the royal prerogative.

Having described as briefly as was possible, in view of the
importance of the subject, the formed actions on contract, we
come now to consider the

ForMED Actions Ex DELICTO, OR IN TORT.

Tort actions are for the redress of wrongs unconnected
with contract. They are for the violation of natural, as con-
trasted with acquired, rights. Natural rights are those which
we all possess to security of person, reputation, and estate.
“The purpose of the law of torts is to secure 8 man indem-
nity against certain forms of harm to person, reputation, or
estate at the hands of his neighbors.”! No more striking
contrast exists in the history of the Anglo-Saxon people than
that afforded by a comparison of the law of torts of to-day
with that which existed only one hundred years ago. Of the
formed actions in tort there were only two, — TRESPAss and
RePLEVIN.

TRESPASE.

The action of trespass cannot be understood unless we
revert to the primitive times when self-help was at once
the measure of responsibility and the means of redress. In
the most archaic German society, before the organization
of courts and of a civil government, each individual was, to
the extent of his power, the protector of his own rights and
the avenger of his wrongs. With respect to both the civil
remedy of distress and private vengeance for injuries, this

1 Holmes' C. L. 144.
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was a period of summary action by the individual. German-
society was organized on the basis of the peace, ¢. ¢., a par-
ticular protection or security under which certain persons
and places stood; this particular and, as it were, local peace,
since it was protected by some local lord, afterwards became
co-extensive with the realm under the name of the king’s
peace. Every violation of this primitive peace was a wrong.
Upon the gradual growth of society, and the development of
courts for the protection of the individual from wrongs, this
private vengeance was at first retained; but it was not
allowed unless clearly used by the individual as an instru-
ment of law. It became a fundamental rule of German law
that vengeance must be authorized by previous permission
of the court; or, if it preceded that permission, it must after-
wards be justified to the court.

As a survival of the primitive right of private and unre-
strained vengeance, there lingered the feud, or, as it was
commonly called, the blood feud, which obliged the kindred
. of a dead man to avenge his blood. This was outside of the

. law, and in bold opposition to it; but it rested upon & founda-
tion so strong in human nature that it held its position, even
in England, long after the Conquest, although many attempts
were made to control it.

The great step towards the limitation of vengeance and of
these blood feuds was the extension of the system of composi-
tions. Vengeance and feud could be bought off. The wrath
of the dead man’s kindred could be extinguished with a money-
payment.! Under Anglo-Saxon law, a money value was placed
on the life of every free man, according to his rank, and a
corresponding sum on every wound that could be inflicted on
his person, and for nearly every injury that could be done to
his civil rights, honor, or peace, — the same being aggravated
according to adventitious circumstances.? If neither the lord
nor the kinsman of the offender could pay this compensation,
then only might vengeance be taken.

When an offender broke the peace he became by that very

1 Anglo-Saxon Law, 262-305. 3 Kemble’s Anglo-Saxons, L 197,
276, 377.
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act ¢ peaceless ;”” he was outside the pale of law and protec-
tion; vengeance against bim was not regarded as a crime,
and his life was forfeit. By bringing the charge before the
court, the permission of the community enlarged the right
of vengeance by binding all members of that community to
assume a state of warfare against the peace-breaker; he
became an outlaw on whose head a price was set, a « lupinum
caput,” a wolf, glad to escape the country, and spend bis life
as a wretch; and when excommunication from the Church
was added, his cup was full.

Although the payment of composition, or ¢ blood-money,”
was at first the result of private agreement, yet later the
state asserted the right to avert vengeance from him who
had paid or offered to pay the fixed sum. Of this sum a
part went to the state as “peace money” (wite), and an-
other to the individual injured as damages (d0t). We must
not, however, omit to note carefully that certain very grave
crimes did not come within this system of composition.
They were unemendable, and could not be bought off. Such
were house-breaking, arson, open theft, certain forms of
aggravated homicide, and treason against one’s lord. These
were punished with death, sometimes preceded by mutilation
and other torture.

We cannot stop here to discuss the development of the
true idea of criminal law, —of the offence against the state
and the infliction of punishment as such for the offence.
“ The difference between an offence against the state and an
offence merely against the individual that suffers, although
very clear and important, is not apprehended at an early
stage in the history of law. Even after it is recognized a
long period generally elapses before a proper distribution of
offences is made. Thus theft in the early Roman law was
treated purely as a civil wrong. . . . The true distinction
between crime and civil wrong is to be found in the remedy
that is applicable. The aim of the Civil Law is to give re-
dress to a sufferer in the form either of restitution or of com-
pensation. The aim of the Criminal Law is punishment.” !

1 Hunter’s Roman Law, 1063, 1064.
5
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In England, by the time we meet with our first judicial
records (temp. Ric. L) this differentiation of criminal law has
begun. There are a few crimes defined in broad terms
which place the life and limb of the offender at the king’s
mercy. The other crimes are punished chiefly by discretionary
money penalties which have taken the place of the old pre-
appointed wites, while the old pre-appointed b0t has given way
to ¢ damages ” assessed by a tribunal. Outlawry is no longer
a punishment; it is mere process compelling the attendance of
the accused.! At about the same time we meet with a com-
munal accusation (what we should to-day call an indictment
or a presentment) against an alleged criminal. Prior to this,
even the gravely punishable offences have been looked at
from the point of view of the person who has been wronged,
and the wrong-doer has been prosecuted on his complaint. A
felony, according to the old law, is a crime which can be
prosecuted by an appeal, s. e., by an accusation in which the
accuser must, as a general rule, offer battle. The king him-
self cannot protect the man-slayer from the suit of the dead
man’s kin. He cannot pardon a man appealed of a felony,
for “appeals of all kinds are the suit not of the king but
of the party injured;” 2 this right of private prosecution
remained until it was abolished by act of Parliament in 1819.

The woundings and house-burnings of an earlier day be-
came the appeals of mayhem and of arson. The appeals de
pace et plagis (of peace broken and of blows given) became, or
rather were in substance, the action of trespass which is still
familiar to lawyers.?

The writs of trespass are closely connected with these
appeals for felony. The action of trespass is, it is said, an
attenuated appeal. The charge of felony is omitted; no bat-
tle is offered ; but the basis of the action is a wrong done to
the plaintiff in his body, his goods, or his lands, by force and
arms and against the king’s peace. We can now understand
the quasi-criminal character of this action and the jurisdic-

1 P, & M. Hist. I1. 457. 8 Holmes’ C. L. 3, 3.
2 Bl. Com.1IV. 312-317#,398%. See
also Ashford v. Thornton, 1 B. & Ald. 405.
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tion asserted over it by the King’s Bench, which court alone
held Pleas of the Crown, ¢. e., criminal causes.

The early English appeals for personal violence seem to
have been confined to intentional wrongs. It was only at a
late day, and after argument, that trespass was extended so as
to embrace harms which were foreseen, but which were not
the intended consequence of the defendant’s act. Thence
again it extended to unforeseen injuries.!

This action of trespass became common near the end of the
reign of Henry III. It was a flexible action ; the defendant
was called upon to say why with force and arms and against
the king’s peace he did some wrongful act ; he was threatened
with a semi-criminal action ; the plaintiff was using a weapon
which had in the past been reserved for felons, and was urging
against the defendant the terrible process of outlawry.

In the course of time the cases of trespass grouped them-
selves into three great divisions. Violence was done to the
goods of the plaintiff; they were taken and carried away;
this form became trespass de bonis asportatis (for goods
carried away). Violence was done to the plaintiff’s land ;
it was forcibly entered upon and trees were destroyed or
other damage done; this form became trespass de clauso
Jracto, or quare clausum fregit (for a close broken, or where-
fore he broke the close). Finally violence was done to the
plaintif’s person; he was assaulted and beaten; this form
became trespass for assault and battery (the old appeal de
pace et plagis).

As has been said, the process against a contumacious de-
fendant aimed at his outlawry. If convicted, he was im-
prisoned until he made fine with the king; in addition he
was compelled to pay damages to the plaintiff.

In course of time the criminal element becomes weakened.
There will be a trespass with force and arms if a man’s body,
goods, or lands have been even so much as unlawfully touched.
The fine due the king will become obsolete, and only the civil
and private aspect of the action will remain.

One other historical incident of the action must, however,

1 Holmes’ C. L. 3, 4.
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be mentioned, for it is the origin of the anomalous practice
still in force to-day of giving punitive damages in what is
theoretically a merely compensatory suit. It seems that the
old law did not place much reliance in public instrumentali-
ties for the punishment of wrong-doers. It was not thought
that royal officials or people in general would be active in
bringing malefactors to justice. “ More was to be hoped
from the man who bad suffered. He would move if they
made it worth his while. And so in a characteristically
English fashion punishment was to be inflicted in the course
of civil actions ; it took the form of manyfold reparation, of
penal and exemplary damages.” !

Coming now to consider the fully developed action of tres-
pass,? we have to remark that its most general characteristic
is that it lies only for injuries committed with actual or im-
plied force, or, as the Latin phrase is, vi et armis® (with force
and arms).

It is not easy to define that force which the law implies;
but it is sufficient to say that the law will imply violence,
though none was actually used, when the injury is of a direct
and immediate kind, and committed against the person, or
tangible and corporeal property of the plaintiff, which is in
his possession.* The old words contra pacem (against the
peace) remain, and in some cases are material to the founda-
tion of the action, for an action of trespass to land not within
the king’s dominion could not be sustained. In this action
the intention of the wrong-doer, be it never so innocent, is
immaterial.

The action can not be maintained where the wrong com-
plained of was & mere non.feasance; or where the matter
affected was not tangible, as reputation or health, and conse-
quently not capable of immediate injury by force; or where
the right invaded is incorporeal, as an incorporeal heredita-
ment of any sort; or where the plaintif°’s interest is in
reversion and not in possession; or where the injury was
not immediate but consequential; or where the act com-

1 P. & M. Hist. IT. 531. 2 Co. Litt. 161 b.
$ Chit. P 151-172. ¢ Steph. PL 47.
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plained of was not the direct act of the defendant, but of his
servant in the course of his employment; or generally where
such act was not unlawful in its inception. In such cases
force does not actually exist and can not be implied.!

Trespass may be divided into two large classes: injuries
committed under color of legal proceedings,? and injuries not
8o committed.

In general no action whatever can be supported for any
act, however erroneous or even malicious, of a judicial officer
acting within the scope of his jurisdiction® But when the
court has no jurisdiction over the subject-matter, trespass is
the proper form of action against all the parties for any act
which comes properly within its scope. When a court has
jurisdiction, but the proceeding is defective because it is irreg-
ular or void, trespass against the attorney and the plaintiff is
generally the proper form of action; and where a judgment
has been set aside for irregularity, this is the appropriate
remedy for any act done under it. When the process has
been misapplied, as where A or his goods are taken upon
process against B, trespass is generally the only remedy.
When the process of a court has been abused, trespass
against the sheriff and his officer committing the abuse is
the proper action, if the act of such officers was in the first
instance illegal and an immediate injury to the body or to
personal or real property. So also where the conduct of the
officer was in the first instance lawful, but he abused his
authority, and thereby became a trespasser abd initio (from
the outset). When a ministerial officer proceeds without war-
rant, on the information of another, trespass is the proper form
of action against the informer if the information prove to be
false. But no person who acts upon a regular writ or warrant
can be liable in trespass, however malicious his conduct.

When we consider injuries not committed under color of
legal proceedings,! and where consequently the mere act of
injury is to be dealt with, we find that one may himself injure
another in person or with respect to personal or real property.

1 Chit. Pl 150. 8 Bradley v. Fisher, 13 Wall. 335,
3 Ibid. 167-171. ¢ Chit. PL. 151-167.
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He may also injure through persons or things for whom he is
responsible.

Trespass is the only remedy for a menace to the plaintiff,
attended with consequent damages, and for an illegal assault,
battery, or imprisonment, when not under color of process.
So it lies for an injury occasioned by force to the relative
rights, as by menacing tenants or servants, or by beating or
imprisoning a wife, child, or servant, whereby the landlord,
husband, father, or master has sustained a loss ; it lies for the
seduction or debauching of a wife, or servant, and in the case
of a daughter debauched the most liberal meaning is given to
the term service in this connection in order to allow the benefit
of the action to the father.

Trespass lies for taking or injuring all inanimate personal
property, and all domiciled and tame animals, including all
animals usually marketable, as parrots, monkeys, etc. The
person who has the absolute or general property in the thing
injured may support this action, although he has never had
the actual possession, or although he has parted with his
mere possession to a carrier or servant, it being a rule of law
that the general property in personal chattels prima facie as
to all civil purposes draws to itself the possession. But if the
general owner part with his possession, and the bailee at the
time of injury have an exclusive right to use the chattel, there
the inference of possession is rebutted, and the general owner,
having only an interest in reversion, cannot maintain trespass.
A bailee who has an authority coupled with an interest, as a
factor or consignee of goods in which he has an interest to
the extent of his commission, may support trespass for any
injury done to the goods during the continuation of his in-
terest, though he never had actual possession of the goods.
So a bailee with a mere naked authority coupled only with an
interest as to remuneration, as a carrier, pawnee, etc., may
maintain this action for any injury done while he was in
actual possession of the thing, but a mere servant cannot
maintain it. The finder of any article, and even a person
having an illegal possession of a chattel, may support tres-
pass against any person but the real owner.
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The injury may be inflicted either by the unlawful taking
of the chattel, or by damaging it while in the possession of
another. Trespass is a concurrent remedy with trover for
most illegal takings, even in the case of an illegal distress for
rent. It also lies though there has been no wrongful intent,
as if a sheriff take the goods of a wrong person. It may be
supported against a bailee who has only a bare authority, as
if a servant take goods of his master out of his shop and con-
vert them. But trespass is not sustainable against a bailee
who has the possession coupled with &n interest, unless he
destroy the chattel ; nor against a joint-tenant or tenant-in-
common for merely taking away and holding the property
exclusively from his co-owner, for each has an interest in
the whole ; but if the thing be destroyed, then trespass lies
against the co-owner guilty of the destructive act. When
the taking is unlawful, either the general owner, or the bailee,
if answerable over, may support trespass; but if the taking
were lawful, trespass will not lie for a refusal to deliver.
Trespass can be maintained for any immediate injury to
personal property occasioned by actual or implied force,
as for shooting or beating a dog or other live animal, chasing
sheep, mixing water with wine, etc., although in none of
these cases is there any taking away or disposing of the
chattel by the wrong-doer. It may also be supported for
an injury done to personal property whilst in the lawful
adverse possession of the wrong-doer, if he has been guilty
of an abuse which renders him a trespasser ab initio, as
where a horse which had been distrained was worked by
the distrainer.

Trespass is the proper remedy to recover damages for an
illegal entry upon, or an immediate injury to, real property
corporeal in the possession of the plaintiff. The real property
must be something tangible and fixed, as a house, an out-build-
ing or land, or anything which is covered by the technical
word close, which signifies an interest in the soil, and not
merely an inclosure. Trespass lies no matter how temporary
the plaintiff’s interest, and although this interest be merely
in the profits of the soil, if such interest be to the exclusion of
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others. In England, the parson might support trespass against
a person preaching in his church without his leave. It lies
for an injury to land covered by water, but the close must be
described as 8o covered; so it lies for breaking and entering
the several fishery of the plaintiff.

The gist of the action is the injury to the possession of real
estate, and unless at the time the injury was committed the
plaintiff was actually in possession, he cannot maintain the
action. The possession of a servant is the possession of his
master for this purpose. Any possession is sufficient against
a wrong-doer or a person who can not make out a title prima
Jacie conferring the right to the possession. But there must
be actual possession, for even the owner of the freehold can not
maintain trespass until he has actually entered upon his land.
If the plaintiff was in possession of the close at the time when
the injury was committed, it is no objection to his suit that
he gave up this possession before bringing his action.

Trespass for injury to real property can only be supported
when the injury is immediate and was committed with force
actual or implied. It lies, no matter how unintentional the
trespass, and although the locus in quo (place in which) were
not inclosed, or although the door of the house were open, if
the entry was not for a justifiable purpose. Even shooting at
or killing or wounding game or any animal on another’s land,
without an actual entry, is an entry in law, and in such case
trespass will lie. If one tenant in common forcibly prevent
his co-tenant from entering or occupying the land, trespass
may be maintained. Though the original entry of a party be
lawful, yet by a subsequent abuse of an authority in law to
enter, as to distrain, etc., such party may become a trespasser
ab initio.

A person will be liable for a trespass committed by his
command or procurement, or by subsequently assenting to
such act committed for his benefit. In the case of animals,
if they are of such kind as to have a natural propensity to do
the act complained of (as is the case with horses and cattle
with respect to trespasses on land, and with notoriously fero-
cious or wild animals, which have not been properly confined,
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as to other injuries), trespass may be supported for injuries
inflicted by such animals.

The declaration in trespass should contain a concise state-
ment of the injury complained of, whether to the person or to
personal or real property, and should allege that such injury
was committed vt et armis and contra pacem.

REPLEVIN.

. Where goods had been illegally distrained, their ownmer
could at once regain their possession by an original writ of
replevin. The student will note at the outset the peculiar
characteristic of this action in that, at the inception of the
suit, it put the plaintiff in possession of the property claimed.
Distress was a very severe kind of self-help, as we have seen,
and the king’s courts were much concerned when it was
abused. The offence that the distraining lord committed,
when he retained the beasts distrained after the tenant had
offered gage and pledge for their return to him, was known
a8 vetitum namit (refusal of the nam or distress), and stood
next door to robbery.! If the distrainer will not deliver the
beasts after gage and pledge have been offered, then it is the
sheriff’s duty to deliver them. To deter the person distrain-
ing from refusing or neglecting to deliver a distress which
had been driven into a stronghold, the Statute of Westminater
L c. 17, directed that such stronghold or castle should be razed
and thrown down by the sheriff, aided, if necessary, by the
posse comitatus (power of the county). Under this name of
replevin, in the time of Henry II., an action was developed
which proved to be convenient for the settlement of disputes
between landlord and tenant, and which owed its vigor and
its rapidity to the supposition that a serious offence had been
committed against the king. Replevin gave back at once to
the husbandman his chattels, so that his labors might not be
interfered with, and ultimately, if he prevailed in the suit,
gave him damages for their wrongful distraint.

It is said in Comyn’s Digest (Zitle Pleader, 8 K. 1),2 «1f
a man tortiously takes the person or goods or chattels of

1 P. & M. Hist. IL 575. 2 See also Selw. N. P. II. 1184.
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another, and detains them, a replevin lies, upon which the
sheriff shall be commanded upon pledges to make deliverance
of the same person or goods.” By the common law the per-
son of a man was replevied by a writ de homine replegiando
(for the replevying of a man). Of this last writ we shall
speak again when considering the writ of Habeas Corpus.

Originally in this action the plaintiff procured from the
Chancery the writ of replevin commanding the sheriff to seize
and restore to him his chattels. He could not get this writ
until he had given security to prosecute an action against the
tortious taker to determine the right to the chattels, and to
return them, if the right should be determined against him,
to that taker who was of course the defendant in the action.
If the sheriff made return to this writ that the defendant had
eloigned (removed afar off) the chattels, or that they were
dead, etc., then the plaintiff could have a capias in withernam
(you shall take as a further distress) authorizing the sheriff
to seize 80 many of the defendant’s cattle as were equivalent
in value to those distrained.!

Under the original writ the plaintiff, whether or not he got
back his chattels or their equivalent in value, was compelled,
in accordance with the terms of his engagement and security
given, to prosecute his action against the tortious taker. In
his declaration, the plaintiff alleged, if he had recovered his
chattels, that the defendant had detained (detinuit) them ;
and he only got damages for their detention ; but if he had
not recovered the chattels, then he declared that the defendant
detains (detinet) them, and he got damages not only for the
detention but also for the value of the goods. These forms
were called respectively replevin in the detinuit and in the de-
tinet ; if only a part of the goods had been recovered the action
was in the detinuit as to those that were restored and in the
detinet as to the rest.?

From the necessity of an application to Chancery, when the
distress was taken in a distant part of the kingdom, delay and
expense resulted. To remedy this, the Statute of Marlebridge

1 Com. Dig. ubi supra. 2 McKelvey on Pleading, 4¢9; Com.
Dig. Title Pleader (3 K. 10).
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(62 H. IIL) provided that ¢« if the beasts of any person are
taken and unjustly detained, the sheriff, after complaint made
to him, may deliver them without the hindrance or refusal of
the person who shall have taken the beasts.”1 After this
statute was enacted, the tenant made his complaint to the
sheriff, gave his security as before to prosecute his suit and
at the same time filed his declaration, which was always in the
detinuit and assumed that the goods or their equivalent would
be taken by the sheriff upon the writ and delivered to the
plaintiff. But the damages recovered included the value of
the chattels in case they were not restored to the plaintiff, and
for this purpose it was customary to allege their value.?

Upon these points there is some confusion. It is said by
Gilbert: «“ When the sheriff does not replevy the beasts, there
you must recite the writ in the detinet and count in the
detinet also because the beasts are not delivered ; and there
you recover as well the value of the heasts in damages, as
damages for the detention and this is a shorter way than to
sue a withernam, etc.” &

A more recent writer confirms him thus: the plaintiff may,
if the cattle be withheld, proceed in the cause, and recover
damages to the full amount of the goods, as well as for the
detention* But in fact the goods were almost universally
delivered to the plaintiff in the replevin.® Hence, we find
Chitty saying that replevin in the detinet has become obsolete ;
that only replevin in the detinuit remains in force, in which
the plaintiff can not recover the value of the goods them-
selves.® And this is fortified by a note of Sergeant Williams
to the effect that it was not usual to insert the price of the
chattels in the declaration in replevin, as their value could not
be recovered.”

Replevin ® can only be supported for taking a personal
chattel, and not for an injury to things affixed to the free-
hold. The plaintiff must at the time of the tortious taking

1 Selw. N. P. II. 1186. § Ibid. 43.
2 McKelvey on Pleading, 50; F. N. ¢ Chit. Pl 146.
B. 69 L. note (c). 7 2 Saund. 320, n. (I). See also

- 8 Gilbert on Replevin, 167. Selw. N. P. II. 1215.
4 Wilkinson on Replevin, 20, 43. 8 Chit. PL 145-148.
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have had either the general property in the goods taken, or a
special property in them as bailee, pawnee, etc. Replevin
can not be supported if the plaintiff have not the imme-
diate right of possession. At common law, it lay only for an
unlawful taking. An excessive distress was not therefore
remediable by this action, and consequently if any rent, how-
ever small, were due, replevin would not lie.

In this action both the plaintiff and the defendant are con-
sidered as actors. The defendant, having distrained, is called
on to justify his action; this he does in his plea which, if he
justify in the right of himself or of his wife is called an avowry,
or a cognizance, if he justify in the right of another by whose
command he acted. This plea, as it contains the defendant’s
justification and presents the real question to be tried, 1. e.,
the legality of the distress, is in its functions a declaration,
and the plaintiff ’s replication, a plea; and so in this case the
pleadings are all postponed one step.

The defendant might not justify, but might deny the taking.
He might also claim property in the chattels, in which case
the sheriff ’s power to replevy them was suspended until the
question of property was settled.! Again, he might deny tak-
ing the chattels in the place alleged. None of these incidents
is of importance to us here.

The declaration in this action, which is local, requires
certainty in the description of the place where the distress
was taken, and the description, number, and value of the
goods taken must be given with certainty. The judgment,
when for the plaintiff, is that he recover his damages and
costs; when for the defendant, it was at common law pro
retorno habendo (to have a return) to him of the goods
replevied.

The action of replevin has in many of the United States
displaced detinue and trover, and is the common remedy to
recover possession of a chattel and damages for its wrongful
detention, or, in case it can not be specifically recovered,
damages for its value as well as for its detention. Space is

1 The student may consult Wilkinson on Replevin, 46, and passim, as to the
details of this action.
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wanting here to consider this development of the action, but
the student who understands the common-law action will
have little difficulty in mastering its present form and
functions.!

INADEQUACY OF FORMED A CTIONS.

Pausing now to reckon and estimate the means of redress
offered to us by the old common law, we find that we are
provided with remedies more or less adequate with respect to
injuries to land and to its possession. Injuries to incorporeal
hereditaments are, however, not remediable by a personal
action. When we consider personal rights, there are many
serious defects in the legal machinery. No remedy is pro-
vided for the enforcement of an agreement not itself under
seal or protected by a sealed instrument. The remedy which
is given for the recovery of a debt not evidenced by a judg-
ment, statute, or sealed instrument is miserably inefficient, for
the defendant can defeat it by wager of law. The remedy
for the recovery of specific articles of personal property is
liable to this same disaster, and moreover requires a definite-
ness of description of the article pursued, which often cannot
be given. When we consider the protection afforded against
acts of personal wrong, we find that only direct, forceful,
immediate injuries are recognized. No remedy exists for
injuries to reputation, or to health ; none for acts of omis-
sion, of negligence, or of deceit; and none for the violation
of personal rights which are not in possession.

AcTIONS ON THE CASE.

It is thus apparent that the formed actions had ceased to be
adequate. There were many cases which did not fall exactly
within the definition of a trespass, but which required a remedy.
But in order to have a new remedy a new form of writ must first
be provided. Accordingly the famous Statute of Westminster
2d (13 Edward I. c. 24) authorized the Chancery to frame new
writs in cases similar in principle to those in which the old
formed writs had applied. Thus writs of trespass on the case

1 See Cobbey, Morris, or Wells on Replevin.
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began to make their appearance. These writs stated a ground
of complaint analogous to, but not quite amounting to, a
trespass as sued for in the old writs. Thus a smith might
lame a horse, left with him to be shod, by negligently driving
a nail in his hoof. The owner could not bring trespass, if he
had left the horse in the smith’s possession. But laming the
horse was equally a wrong whether the owner held the horse
by the bridle or left it in the possession of the smith, and as,
in the latter case, the wrong was closely connected with a
trespass, although not one, the new law gave the owner a
writ of trespass on the case.!

In his commentary on this statute Lord Coke asserts that
it is merely declaratory of the common law, and Mr. Bige-
low has shown that in earlier times the framing of writs had
been to some extent in the discretion of the Chancery.?

% The words of the statute give no power to make a com-
pletely new departure ; writs are to be framed to fit cases
similar to, but not identical with, cases falling within existing
writs, and the examples given in the statute itself are cases
of extension of remedies against a successor in title of the
raiser of a nuisance, and for the successor in title of a person
who had been disseised of his common. . . . In the course of
centuries, by taking certain writs as starting points, and ac-
cumulating successive variations upon them, the judges added
great areas to our common law, and many of its most famous
branches, assumpsit and trover and conversion for instance,
were developed in this way; but the expansion of the com-
mon law was the work of the 15th and subsequent centuries,
when, under the stress of eager rivalry with the growing
equitable jurisdiction of the Chancery, the judges strove,
not only by admitting and developing actions on the case,
vut also by the use of fictitious actions, following the example
of the Roman Praetor, to supply the deficiencies of their
system.” 3

The student will note that only the deficiencies of the formed

1 Holmes, C. L. 274, 275. Chit. Pl 83; Kinlyside v. Thornton

% Ker. Eq. Ju. 10; Hist. Pr. 198; et al., 2 Bla. Rep. 1113.
% Ker. Eq. Ju. 10, 11.
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actions with respect to remedies for wrongs were provided for
at the outset. The defects on the side of contract had to
wait. As he will presently see, more than two hundred years
elapsed before the action of special assumpsit was sustained,
and the writ of general assumpsit was later still.

After assumpsit and trover had split off from the general
action on the case, the latter remained, as it had been from
its origin, distinctly a tort action. Nevertheless, as will be
seen when we speak of the election of actions, case is a con-
current remedy with assumpsit for many breaches of contract,
the plaintiff being allowed to state the gravamen of his action
as a neglect of duty, instead of as a breach of contract.!

Actions on the case? lie generally to recover damages for
torts not committed with force actual or implied, or for acts
committed by force when the thing injured is not tangible ;
or when the injury is not immediate but only consequential ;
or where the interest in the property affected is only in
reversion ; or where the wrongful act is not done directly by
the person to be charged, but by his servant, without his
authority yet in the course of his business. Torts of this
nature are to the absolute or relative rights of persons, or to
personal property in possession or reversion, or to real
property, corporeal or incorporeal, in possession or reversion.
These injuries may be either by non-feasance (the omission
of some act which the defendant ought to perform), or by
mis-feasance (the improper performance of some lawful act),
or by mal-feasance (the doing of an act which the defendant
ought not to do). These respective torts are commonly the
performance or omission of some act contrary to the general
obligation of the law, or to the particular rights or duties of
the parties, or to the obligation of some express or implied
contract between them.3

Case is the proper remedy for any injury to the absolute
rights of persons where the injury is not immediate but
mediate or consequential. Thus for hurt done by mischievous
animals which their owner, having notice of their propensities,

1 Govett v. Radnidge, 3 East, 70. 8 Ibid. 123.
3 Chit. PL 122-135.
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has kept; for special damage resulting from a public nui.
sance ; for injury received by falling over a log which the
defendant has negligently thrown in the public highway;
in all these instances case and not trespass is the remedy.
But if the injury were immediate, as if the defendant incited
the dog to bite, or let loose a dangerous animal which did
injury, or threw the log and hit the plaintiff therewith, the
remedy would be trespass.

Again if the injury be inflicted through the regular pro-
cess of a court of competent jurisdiction, though this process
be maliciously set in motion, case for malicious prosecation
is the proper remedy.

Case is the appropriate action for injuries to health (nui-
sance) or to reputation (libel and slander). It is the remedy
against sheriffs and other officers acting ministerially (where
they have no discretion as to the performance of a duty) and
not judicially, for refusing bail, etc. ; it also lies against sur-
geons, attorneys, and others, for want of skill or care in the
discharge of their duties, in which cases, however, assumpsit
aay be brought.

Actions for injuries to the relative rights of persons, as
for seducing or harboring wives, and enticing away or har-
boring servants or apprentices, are properly in case, although,
as we have seen, trespass also will lie for the seduction or
debauching of a wife, daughter, or servant.

Where there has been any fraud, misrepresentation, or
deceit independent of written contract, case is the proper
remedy.

For the negligent driving of a servant, the master can only
be sued in case, and it is clearly the proper remedy for an
injury occasioned by negligence in navigating ships.

For injury to personal property not committed with force,
or not immediate (injuries resulting from negligence or
omission), or where the plaintiff’s right thereto is in reversion,
case should be brought.

This action lies against a sheriff for making a false return
of “nulla bona” (no goods) to a writ of £ fa., or for not
levying under it when he should have done so.
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With respect to injuries to real property corporeal, case
lies where the injury is not immediate but consequential, as
for 8o placing a spout near the plaintiff’s land as to discharge
water thereon; it also lies where the plaintiff’s interest is
only in reversion, for injuries affecting the reversion, as for
cutting down trees on land of the plaintiff’s leased to a tenant,
or for any other waste committed by the tenant or by a

- stranger during the lease. Case is the proper remedy for all
injuries to incorporeal hereditaments.

It is impossible to name here all of the instances in which
an action on the case can be maintained. In fact, the law
has never put a limit to this action. As has been seen, it
was the instrument which the judges used in building up
the law of England as we know it to-day. “It is often
alleged that by a liberal construction of this statute (West-
minster 2d), the need for the Chancellor’s exfraordinary
jurisdiction would have been avoided. Austin with character
istic vigor of language says that ¢ Equity arose from the
sulkiness and obstinacy of the common-law courts, which
refused to suit themselves to the changes which took place in
opinion and in the circumstances of society.’! Blackstone
writes to the same effect: this ¢ provision (with a little
accuracy in the clerks of the Chancery, and a little liberality
in the judges, by extending rather than narrowing the
remedial effects of the writ) might have effectually answered
all the purposes of a court of equity, except that of obtaining
discovery by the oath of the defendant;’? and the idea is not
confined to modern writers, for a judge of the reign of
Edward V1. said that, ¢ the subpcena (the equity process) would
not be 8o often used as it is, if we paid heed to actions upon
the case’ . .. The suggestion is however an unfounded
one. . . . It is not true that without wholly revolutionizing
their procedure, as well as extending their jurisdiction, the
courts could have afforded the kinds of relief that Equity
ultimately gave.”? It is, however, true, so potent is this
action on the case, that to-day courts admit its adaptability

1 Austin’s Jurisprudence, 615. 8 Ker. Eq. Ju. 11, 12,
3 BL Com. IIL 51°.
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to circumstances which only the growth of our civilization
has made possible. If our law can respond to this growth, it
must do so mainly through the capabilities of this action.!

The declaration in an action on the case ought not to state
the injury to have been committed vi et armis, nor should it
conclude contra pacem. In other points the form of the
declaration depends upon the particular circumstances on
which the action is founded, and consequently there is greater .
variety in this than in any other form of action.?

ASSUMPSIT.?

The Statute of Westminster 2d authorizing these new
writs was enacted in the year 1285. It was not until 1520
that it was decided that one who sold goods to a third person,
on the faith of the defendant’s promise that the price should
be paid, might have an action on the case upon the promise.
This decision introduced the whole law of parol guaranty.
Cases in which the plaintiff gave his time or his labor were
a8 much within the principle of the new action as those in
which he parted with property. And this fact was speedily
recognized. In Saint-Germain’s book (Doctor and Student),
published in 1681, the student of law thus defines the liability
of a promisor: ¢ ¢If he to whom the promise is made have a
charge by reason of the promise, . . . he shall have an
action for that thing that was promised, though he that
made the promise have no worldly profit by it.” From that
day to this a detriment has always been deemed a valid
consideration for a promise if incurred at the promisor’s
request.” 4

How was an action of tort transformed into an action of
contract, “becoming afterwards a remedy where there was
neither tort nor contract?”

Nothing, save perhaps the history of the action of eject-

1 Cain v. C. & P. Telephone Co., 3 8 See “ The History of Assumpsit,”
App. D. C. 546; Lumly v. Gye,3 E. & by J. B. Ames, Harvard Law Review,
Bl 114 ; Angle v. Chicago, &c. R. R.Co., II. 1-19, 53-69.

151 U. S. 1. ¢ Ames’ History of Assumpeit. Ha»

3 Chit. PL 135. vard Law Review, IL 14.
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ment, more strongly and characteristically indicates the de-
velopment of English law than this very transformation. Its
history can only be given here in outline; but students are
especially urged to study it closely as detailed by Professor
Ames in the articles cited.!

The actions of debt, detinue, covenant, and account were,
as we have already said, soon found to be inadequate as
general remedies for breach of contract. But, as these were
the only contractual remedies, resort was necessarily had to
the tort action of trespass on the case. This action lay
originally for a mal-feasance, or the doing an act which was
wrongful ab initio. Its next development was in the way of
remedying cases of mis-feasance; for example, where a per
son promised to do a certain thing, and did it negligently, or
in part only, and then abandoned it. Lastly, and with diffi-
culty, the final step was taken, and this action was allowed
in a case of pure non-feasance, . e., a case where one refused
or neglected to do what he was bound to do. In this form
it was applied to executory contracts not under seal, and
became firmly established as the action of special assumpsit.
Every such contract required a consideration to render it
enforceable, What is consideration? Mr. Justice Markby
characterizes it as a ¢ shifting and almost unintelligible
term.” 3 Professor Ames speaks of ‘“the mystery of con-
sideration,” and advances a theory of his own with respect
to its origin, dissenting from each of the three distinct
hypotheses of Mr. Justice Holmes,® Mr. Salmond,* and Judge
Hare® The wisest course to pursue here will be to quote for
the student the words of Mr. Anson in his treatise on Con-
tracts: “It is a hard matter to say how consideration came
to form the basis upon which the validity of informal (7. e.,
not under seal) contracts might rest. Probably the quid pro
quo (the causa debendi), which furnished the ground of the

1 See also The Law of Contract in 8 Holmes, C. L. 285.
Salmond’s Essays in Jurisprudence; ¢ History of Contract, 219.
Hare on Contract, chaps, VIL, VIIL; 3 Contracts, chaps. VII. and VIIL
Holmees, C. L. 274-288. See also Jenk’s Dooctrine of Considers
3 Elements ot Law, Appendix C, tion and Pollock’s Principles of Con
L 4 W tract, App. note E.
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action of debt, and the detriment to the promisee on which
was based the delictual action of assumpsit, were both merged
in the more general conception of consideration as it was de-
veloped in the chancery. ... ¢Was the party making the
promise to gain anything from the promisee, or was the
promisee to sustain any detriment in return for the promise ?’
If so, there was a quid pro quo for the promise, and an ac-
tion might be maintained for the breach of it. So silent was
the development of the doctrine as to the universal need of
consideration for contracts not under seal, and so marked
was the absence of any express authority for the rule in its
broad and simple application, that Lord Mansfield in 1765
raised the question whether, in the case of commercial con-
tracts made in writing, there was any necessity for consid-
eration to support the promise. In the case of Pillans v.
Van Mierop,! he held that consideration was only required
as evidence of intention, and that where such evidence was
effectually supplied in any other way, the want of considera-
tion would not affect the validity of a parol promise. This
doctrine was emphatically disclaimed in the opinion of the
judges delivered not long afterwards in the House of Lords,
in Rann v. Hughes.? The logical completeness of our law of
contracts, as it stands at present, is apt to make us think that
its rules are inevitable and must have existed from all time.
To such an impression the views set forth by Lord Mansfield
in 1766 are a useful corrective.”?

Up to this point we have been dealing with cases in which
there has been a definite bargain or agreement. But there
were many other cases in which this element did not exist.
Services would be rendered by a tailor, or other workman, with-
out any agreement as to compensation. Here, formerly, debt
could not be maintained, because there was no liquidated sum
to sue for,* and assumpsit would not lie for want of an express

1 3 Barr. 1663. against such use of the action. (BL
2 7 T. R. 350, n. (a). Com. III. 154%; Warren’s Law Studies,
8 Law of Contract, 54, 55. 479; Chit. Pl. ed. of 1844; L 121, n.q;

¢ While, as has been stated, debt and Ames, Harvard Law Review, VIIL
could be maintained on a quantum meruit 260). Moreover the notion, prevalent
eount, yet there was strong authority until after Blackstone wrote, that im
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promise to pay; to imply a promise to pay so much as the
work or goods were reasonably worth was to take a long and
a strong step forward. It was not until 1609 that this step
was taken,! and thenceforth a quantum meruit (so much as
he deserved) was a common count., A further innovation
was made in 1757, when Lord Mansfield ruled, in the case of
Decker v. Pope, that ¢ When a debtor desires another person
to be bound with him or for him, and the surety is afterwards
obliged to pay the debt, this is a sufficient consideration to
raise a promise in law.” 3

The origin of general assumpsit (indedbitatus assumpsit,
being indebted, he undertook) is generally attributed to
Slade’s case,® decided in 1608. But in 1542 mention is made
of this form upon an express promise, and in 1578 the Court
of Queen’s Bench held that it would be supported by proof of
a simple contract debt, without an express promise, and
Slade’s case confirmed and established this position.*

This form of indebitatus assumpsit came also to be used as
a remedy upon guasi-contracts; these are, in truth, no con-
tracts at all. The judgment debtor has not contracted to pay
the judgment rendered against him. But when he does not
pay he cannot be said to be guilty of any tort. Hence, as the
division of actions was arbitrarily limited to contract and
tort actions, these cases were ranged as quasi-contracts under
the contractual head. In all such cases, which are neither
truly contract nor tort actions, a fictitious promise will be
implied. The first instance of such an action is the city of
London v. Gorry,® decided in 1678, which was assumpsit for
money due by custom for scavage. The action was sustained,
although the jury found specially that no promise to pay was
expressly made. ¢ Assumpsit was allowed upon a foreign
judgment in 1705, and ¢the metaphysical notion’ of a prom-
ise implied in law became fixed in our law.” ¢ This fictitious
promise enabled indebitatus assumpsit to compete with debt
debt only the exact amount sued for 8 4 Co. Rep. 92a.
could be recovered, must have pre- ¢ Ames, ubi supra, 16, 17.
vented the frequent nse of this count. $ 2 Lev. 174.

1} Warbrook v. Griffin, 2 Brownl. 254. ¢ Ames, ubi supra, 66.
$ Selw. N.P.L 77, n.
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on simple contract; for example, a sale of goods as a fact
would support debt, for it was a causa debend:; but it would
also enable the law to imply a promise on the part of the
vendee to pay their value to the vendor. Thus was estab-
lished, in 1657, the equitable and most beneficial action of
assumpsit for money had and received to recover money paid
to the defendant by mistake.! Lord Mansfield so encouraged
this action that it became almost the universal remedy where
a defendant had received money which he was obliged by the
ties of natural justice and equity to refund.2

Actions of assumpsit upon parol contracts came to be re-
garded as actions on contract. But they had the marks of
their origin ez delicto strongly impressed upon them. Every
remediable breach of a parol promise was at the outset re-
garded as a deceit. Accordingly the language of the declara-
tion is: “ Yet the said defendant, not regarding his said promise,
but contriving and fraudulently intending, craftily and subtly,
to deceive and defraud the plaintiff,” etc. The plea of “not
guilty ” instead of ¢ non-assumpsit” was good after verdict,
because there is a deceit alleged.

It must be remembered by the student that, during these
centuries of development, equity was also growing, and was
from time to time even aggressively intervening to help those
suitors for whom the common law had no remedy. It was
mainly owing to her rivalry with the common-law courts, that
the action on the case was both expanded beyond its delictual
limits, and also pushed to such extreme lengths within those
limits 3

As developed, the action of assumpsit4 became the charac-
teristic remedy for the recovery of unliquidated damages for
the violation of an express contract not under seal, or of a
promise implied by law from an executed consideration or
from a legal duty. It derived its name from the Latin word
assumpsit (he undertook), which was originally always inserted
in the declaration as descriptive of the defendant’s under-

1 Bonnel v. Fouke, 2 Sid. 4. 8 Ker. Eq. Ju. 11, 37, 86.
3 Moses v. Macferlan, 2 Burr. 1012; ¢ Chit. Pl. 85-97
Ames, ubi supra, 68.
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taking. As has been seen, there were two forms of this
action, the one special, brought upon an express contract,
and the other general, brought upon an implied or a fictitious
promise.

We shall the better understand its functions if we con-
sider, first, the cases in which neither of these forms could
be used.!

When a party has a security of a higher nature than a sim-
ple contract, as an instrument under seal or a record, then he
must proceed in debt, covenant, or scire facias as the case may
require. But if a deed be only executed by the plaintiff and
not by the defendant, there only assumpsit can be brought for
a breach by the defendant,? and so assumpsit can be brought
upon an invalid deed if there be a consideration from which
a promise can be implied, or on a new contract upon a new
consideration to pay or perform a contract under seal, or
where such a contract has been varied by & simple contract.
The taking of a collateral security of a higher nature does
not prevent a suit in assumpsit upon the original contract.
Assumpsit cannot be supported for the use and occupation of
real estate where the possession is adverse, for of course that
circumstance excludes the idea of any contract; nor is as-
sumpsit the proper remedy in a case of deceit not apparent
on the face of a written contract, because there the matter of
the alleged deceit would be a variance of the writing, and an
action on the case for the fraudulent representation is the
proper remedy.

As this action of assumpsit was invented to remove the in-
conveniences and to make up the deficiencies of the action
of debt, we find that it was generally the only remedy against
an executor or administrator for the breach of a contract not
under seal ; and for the recovery of money payable by instal-
ments where the whole debt is not due ; also in all cases where
the simple contract is for the payment of the debt of a third
person or the performance of some collateral thing, and upon
an award to perform any act except the payment of money.
It not only entirely escaped the wager of law, but general

1 Chit. Pl. 91-94. $ Ibid. 92.
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assumpsit avoided the great particularity with which the
plaintiff was required to set forth his cause of action in
debt.!

Spec1AL AssuMPSIT lay for the breach of all simple contracts,
whether oral or in writing, made in express terms.?

GENERAL AssUMPSIT, equally with special assumpsit, lay to
recover damages for breach of a promise ; but in this case the
promise was an implied or fictitious one, the consideration of
which was found in the existence of circumstances creating a
duty.? In debt on simple contract the obligation arose directly
from these circumstances. In general assumpsit, it arose from
the fictitious promise which the law implied from those same
circumstances and in consideration of their existence, and the
law implied this promise for the express purpose of providing
a substitute for the action of debt.

It will be evident to the student, from what has been said,
that wherever a valid simple contract can be made or implied
from the acts of the parties, there assumpsit can be brought
for its violation. Hence a catalogue of the cases in which
special assumpsit can be brought would require to be co-ex-
tensive with the sphere of simple contract.

General assumpsit, or the Common Counts, as they are
popularly called, cannot be supported by proof of a special
executory contract. The law will not imply a promise where
an express promise exists. Hence, 80 long as the special con-
tract remains executory, it must be declared upon in special
assumpsit. But where it has been performed, there it may be
given in evidence under the common counts, as showing the
receipt by the defendant of work, or goods, etc., from which
fact a promise will be implied to pay the stipulated price for
them; if there be no such stipulation, their value can be re-
covered under these counts. In cases where the special con-
tract is void, or has been abandoned, or where an innocent

1 Ames, ubi supra, 57. in special assumpsit. See Bishop on

2 It is not thought advisable to com- Contracts, §§ 257-263.
plicate the subject by treating of con- 3 For the clearest statement of the
tracts which, though implied as to fact, difference between special and general
i. e., contents, are nevertheless exprees assumpsit, see Cutter v. Powell, 2

contracts, and therefore to be sued for Smith’s Leading Cases (Sth ed.), 48
notes.
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party thereto is justified in abandoning it, there a remedy
can be had under these common counts for the fair value
(quantum meruit, or quantum valebant) of the labor done or
goods furnished.!

The Common Counts? included what were called the money
counts, and they were 8o called because they set forth cer-
tain money transactions as a debt, and from the existence of
this debt the consideration for the feigned promise to pay the
money arose, They were as follows: money paid to the de-
fendant’s use, or money had and received by the defendant
under such circumstances as to impose upon him the obliga-
tion of returning it, or money lent to the defendant, or inter-
est due by the defendant on a loan, or forbearance of money,
or on an account stated showing a balance due from the de-
fendant. These common counts also included claims for the
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