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CHAPTER 1.

GeneraL DissaTISFACTION WITH THE PRESENT ORr-
DINARY CourT oF FinaL ApPPEAL IN MATTERS

SPIRITUAL.

1. Introduttion.

thofe who have given any

ttention to the fubjec, the

rrefent condition of the Eng-
lith law, which prefcribes the ordinary
Court of Final Ecclefiaftical Appeal, is
commonly acknowledged to be highly
unfatisfaltory. Complaints on this fub-
je& are not confined to this or that party:
they are not peculiar to clergy or laity ;
but almoft all perfons of competent in-
formation agree that fome amendment is

P

Crar. I,
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cuar. 1. needed. And although the difficulties fur-
rounding: meafures for improvement in
this refpe&, involving, as they do, the
delicate relations of Church and State, as
well as fome other complicated queftions,
naturally render both divines and ftatef-
men fomewhat unwilling to approach the
fubje&t, fill, it is not likely that the ge-
neral diffatisfattion with the exifting ftate
of things will permit it to abide per-
petual.

II. Former Endeavours to improve
Final Appeal Court.

THoucGH attention has not lately been
publicly called to this important matter,
yet it fhould be remembered that a few
years ago it was the fubje& of grave
confideration among our moft learned di-
vines and moft eminent ftatefmen. The
prefent unfatisfattory ftate of the law
dates indeed only from the year 1833:
and yet, even fo foon after its ena@&ment
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as in the year 1847, the late revered
Bifhop of London introduced a Bill into
- the Houfe of Lords* to remedy the ac-
knowledged grievance. The obje& of
that Bill was to fubftitute a new Court
of Appeal for the Judicial Committee of
Privy Council :* the propofition was then
carefully confidered and fully affented to
by the Sele¢ Committee to whom their
lordfhips referred the Bill: and as that
Committee included, with one exception®
only, all the peers who had filled high
legal offices, there is ample proof that
ftatefmen fully qualified to judge thought
at that time that fome change was needed.
Circumftances prevented this Bill from
being carried through Parliament during
the Seffion of 1847. It was, however,
re-introduced,? as amended by the Select
Committee, in the Seflions of 1848-1849,
but again, from various caufes of delay,
was fuffered to remain in fufpenfe.

Still, the matter was deemed fo import-

Caar, L.

8 Hans, 3 S.
vol. 111,
p. 6or1.

b Houfe of
Lords’Sele&
Committee.

¢ Hans. 3S.
vol, 111,
p. 6o1.

4 Ibid,
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€ Hans. 3 S,
vol. 108,

P- 334-

f Hans, ut
fup.

4 Diffatisfaction with the -

ant that it was not permitted long to
flumber, and in the early part of 1850°
a frefh Bill was introduced, varying in
fome particulars from its predeceffors,
but ftill having the fame object embodied
in one of its claufes—a reconftitution
of the ordinary Court of Final Eccle-
fiaftical Appeal. On that occafion the
late Bifhop of London thus exprefled the
fentiments which then and now generally
prevail among thofe who have given at-
tention to this fubject :—

« With! refpe® to the difcuffion of
queftions affe@ing matters of religion it
is quite clear that the Judicial Committee
of Privy Council is not the moft fitting
tribunal. . . . At this moment a great
number both of the clergy and the laity
of the Church feel their confciences bur-
dened by the fa& of queftions of herefy
and falfe do&rine being ultimately re-
ferred to fuch a tribunal. . . . Not only
was it not provided that any member of



Court of Final Appeal. 5

the Epifcopal bench fhould fit as a mem-
ber of the Committee, but no care was
even taken that the members of it thould
be members of the Church of England.
It might happen that the majority of the
members of that tribunal might be dif-
fenters from the Church.” The Right
Reverend Prelate then, after fome obfer-
vations on the alterations propofed in the
exifting Court, added,® ¢ If her Majefty
would allow the Convocation to aflemble
to take this fingle point into confideration
it would create in the Church great fatif-
fa&tion.” And fubfequently, when com-
mending the matter to their lordthips’
deliberations, he affured them that ¢ the

conftitution of the Ultimate Tribunal of -

Appeal involved in a degree that they
could hardly imagine the fafety and prof-
perity of the Church of England.”

The prefent Archbifhop of Canterbury
alfo on that occafion exprefled his con-
currence in thefe obfervations and added

Crar. L.

€ Hans. 3 S.
vol. 108,

P 335.
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b Hans, 3 S.
vol, 108,
P 335.

6  Difatisfaction with the

the weight of his teftimony to them, de-
claring that ¢ the® prefent ftate of the
law on the doérine and difcipline of the
Church was acknowledged to be excef-
fively defe@ive.”

III. Epifcopal Bench confulted.

BuT not only have we the authority of a
Sele& Committee of the Houfe of Lords
and of the two eminent prelates above
mentioned, for afferting that fome change
in the Court of Final Appeal is required :
a general agreement to the fame effe®
was fubfequently exprefled by a large
majority of our bifhops and by many
of our leading ftatefmen. The Bill laft
mentioned was withdrawn, as it was
thought defirable to deal with the queftion
of the Court of Appeal by itfelf and to
make it the fubjet of a diftin& ftatute,
inafmuch as the principle it involved was
regarded of fuch importance as to throw
into the fhade all other meafures for the
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regulation of Church difcipline. With a
view, therefore, of preparing a frefh Bill
on the fubject, the Archbithop of Canter-
bury called together the bifhops of Eng-
land and Wales in the f{pring of 1850.
The matter was confidered' at feveral
meetings attended by twenty-five out of the
twenty-eight prelates of our two provinces,
and the refult was an almoft unanimous
agreement to introduce a Bill which en-
fured queftions of do&rine on appeal being
referred for decifion from the Judicial

CHar. 1.

i Hans, 3 S.
vol. 111,
p- 6o2.

Committee of Privy Council to the Bench

of Bifhops. And though the aflembled
prelates were not entirely agreed as to its
provifions, yet any difference which pre-
vailed related rather to the details than
to the general principle of the propofed
meafure. Thus it is plain that there was
then a general agreement among the mem-
bers of the Epifcopal bench that a remedy
fthould be applied to an acknowledged
diforder.
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k Hans. 3 S.
vol. 111,

P 598.

11bid.

8 Dyffatisfaction with the

IV. Late Bifhop of London’s Bill
in 1850.
THE Bill, as prepared after the deli-
berations above referred to, was intro-
duced into the Houfe of Lords on the
3rd of June, 1850, and the memorable
debate which enfued on that occafion
teftifies to the deep fenfe of the neceflity
for fome change which was then enter-
tained by our moft eminent divines and
moft honoured ftatefmen. The right
reverend promoter of the Bill, when
fpeaking of the acceptance or rejection
of meafures for relief, faid, « My Lords,'
I am not apt to indulge overftrained or
extravagant feelings of hope or fear, but
I do affure your lordfhips, in the words
of truth and fobernefs, that I believe it
to be impoflible to over-rate the momen-
tous confequences of the iffues which hang
upon that alternative. . . . It is enough
to fay that they involve not only the peace
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but the integrity of the Church of this
empire.” To the fame effe& the Bithop
of Oxford fpoke; and having drawn at-
tention to the important petitions pre-
fented in favour of an alteration in the
law, concluded an eloquent appeal by ad-
drefling this exhortation to the opponents
of the meafure:—¢¢ Do™ not alienate from
you as a party the whole body of the
Englith Church, by fhowing them that at
your hands they muft not look even for
juftice. Deal more liberally and juftly
with her. Liften to her complaints. Do
not rudely repulfe her when fhe comes
to you for redrefs, and feeing her value
her purity of do&rine and teaching more
than earthly pofleffions, haften to remedy
her wrongs.”

V. Opinions of Lay Peers on the Bifhop
of London’s Bill, 1850.

TuaT a fenfe of the grievance under which
the Church labours was by no means con-

Crar, 1.

™ Hans. 3 S.
vol, 111,
p. 668.
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» Hans. 3 S.
vol. 111,

p- 649.

10 Diffatisfaction with the

fined to thofe of the facred order, the
fupport given to this meafure by fome of
the leading lay peers in the Houfe of Lords
on that occafion bears confpicuous tefti-
mony. The prefent Earl of Derby added
all the weight of his great authority to
the claim for relief. ¢ It was notorious,”
his lordthip faid," ¢ that a great and prac-
tical evil exifted. That great evil was
this, that at this moment the Church of
England was placed in a pofition more
difadvantageous than any other religious
body on the face of the globe. ... No-
thing was more certain than that at the
time of the Reformation it was intended
to confirm to the Church the fulleft
powers of authoritatively declaring her
own doctrines.” And then, after quoting
the royal declaration now prefixed to the
39 Articles, he added, It was impof-
fible that words could be more clear to
fhow that it was intended that a fpiritual
body under the authority of the Crown



Court of Final Appeal. 11

fhould, from time to time, not introduce
new innovations or freth arguments, but
fhould explain and expound the doé&rine
and teaching of the Church of England,
and that fuch explanations fhould be en-
trufted not to all, but to fpiritual perfons
only.”

Lord Derby alfo added, in cafe the
Houfe of Lords ¢ fhould® determine to
apply no remedy, fhould declare that they
would do nothing to remedy the grievance
~ of which Churchmen loudly and juftly
complained, that they would run the rifk
of feparating from the Communion of the
Church, fo fettered and controlled by the
State, a number of its ableft and moft
devoted members.” And in conclufion,
his lordfhip, ftigmatizing the exifting
ftate of the law as ¢ a great and grievous
evil,”? declared his conviction ¢ that? it
would be a matter of fatisfa&tion to the
great body of Churchmen in this country
if they knew that upon any queftion

Char. I,

© Hans. 3 S.
vol, 111,
p. 651,

P Ibid. p.
653.
1 Ibid.
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Cuar. I raifed they had an opportunity of ob-
taining—not the dire@ion of the judges,
not the dire@ion of the legiflature, but
for their own guidance, as dutiful mem-
bers and fons of the Church, the authori-
tative declaration of the united heads of
the Church in matters affe&ting doc-
trine.”

Lord Redefdale, Lord Lyttelton, and
the late Duke of Cambridge alfo fpoke
in favour of redrefling the grievance which
the Bifhop of London’s Bill was meant
to remedy, and exprefled their determina-
tion to fupport it.

But not only was this teftimony to the
defirablenefs of a change in the law borne
by the fupporters of the Bill, its oppo-
nents, while difapproving of fome of its
provifions, frankly acknowledged the need
of amendment in the prefent fyftem.
Lord Brougham, even while oppofing the
meafure as it ftood, exprefled his defire
that fome fpiritual perfons fhould be ap-
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pointed to advife the Judicial Committee
in trying appeals on matters of faith.
«“He fpoke,” were his words,” “as a
member of the Judicial Committee over
which he had prefided for feventeen years,
and he declared that in fome cafes he
required the aid of a fpiritual body in
forming his judgment. He had felt the
want of it in Maftin v. Efcott feverely.
He had now ftated his opinion in the
hope that thefe fuggeftions . . . would
be adopted. He was againft the Bill as
it ftood, for he thought it perilous in the
extreme ; but, as a fincere member of the
Church, he hoped they would at leaft ulti-
mately be affented to. This was his earneft
hope and truft, for he found from all the
communications he had received how
alarming and vexing this queftion was to
fincere members of the Church, of whom
he was one.”

Some even of thofe noble lords who
maintained a more determined oppofition,

Char. 1.

r Hans. 3 S.
vol. 111,
p. 633.
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Cuar, 1. ON this occafion, to the meafure fuggefted,
refifted the propofition rather upon the
details of the Bill than upon the general
principle involved. The Marquis of
Lanfdowne, then Prefident of the Council,

*Hans. 3s. faid,® « If the queftions to be decided by
;?16.;4:.:, the Privy Council were . . . queftions re-
lating to the doétrines that ought to be
taught, and requiring for their decifion
the careful ftudy of theology, he would
entirely agree . .. that fuch a tribunal
ought to be conftituted of fpiritual perfons
and of fpiritual perfons only.” And
though oppofing the Bill then before
the Houfe, his lordfhip confidered it de-
firable that fome modification in the ex-
ifting fyftem fhould at a proper time be
made, and with this view fuggefted fome
L 1bid. p. regulations which he faid® ¢ might very

) advantageoufly be a fubje® for future
confideration.”

Again, Lord Harrowby, though fpeak-
ing againft the plan then propofed, ufed
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thefe words,® I do not fay that the
exifting tribunal might not be amended;”
and while deprecating, at that particular
time, and for a particular reafon, legifla-
tion on the fubje&, yet faid,* ¢ Confider
at a proper time . . . on its own merits,
any fuggefted improvement of a tribunal
which certainly was not fpecially confti-
tuted for its prefent purpofe, and which
may well admit of amendment to fatisfy
fcruples and apprehenfions.”

V1. Objettions raifed againft the Bifhop
of London’s Bill, 1850.
IT may be here remarked, by the way,
that three main objections were raifed to
the Bifhop of London’s Bill at that time,
objecions which probably were the chief
caufes of its failure.

1. The time was faid to be inoppor-
tune, as any legiflation on the fubje&,
immediately following a decifion of the
Judicial Committee of Privy Council on

Crar, I,

v Hans. 3 S.
vol, 111,
p- 660.

= Ibid. p.
663.



16  Diffatisfaction with the

Cuar. 1. a queftion of doérine, which had caufed
much excitement throughout the country,
would be very undefirable. That ob-
je&ion now certainly no longer exifts, for
the excitement confequent on the cafe
has pafled away even if the remembrance
of it abides. 2. The fecond objection
was, fince it was propofed by the Bill
that queftions of doétrine coming before
the Judicial Committee fhould be de-
cided by the Bench of Bifhops, as Affeflors
to the Court, that a difference of opinion
among that venerable body would be more
injurious to the caufe of religion than a
mifcarriage in the Court itfelf as at pre-
fent conftituted. 3. The third obje&ion,
and this certainly one of great weight,
was, that the judgment of the Bifhops
would, by the provifions of the Bill, be
binding on the members of the Judicial
Committee, who, meanwhile, were bound

it S: by their oaths to decide according to the

g‘;‘sm’ conviion? of their own minds. And this
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certainly appears an almoft infuperable
difficulty to the meafure as then propofed.
However, it is not impoffible but that
thefe two laft objections alfo might be
altogether avoided by another mode of
dealing with the matter which fhall be
examined hereafter.

VII. De¢firablenefs of a Remedy for the
Prefent Grievance.

Now from the foregoing matter it is quite
clear that the Ultimate Court of Appeal
in matters fpiritual is no fentimental
grievance. They are no fanciful com-
plaints which are made. They are not
peculiar to this party or to that, to one
clafs of men or to another. It is really
idle to fay that this can be an imaginary
evil which the united Epifcopate of Eng-
land almoft unanimoufly fought to re-
medy, which right reverend prelates, moft
juftly honoured, denounced in fevereft
language, which fome of our moft emi-
c

Char. I,
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nent ftatefmen reprefented as urgently
requiring redrefs, and which was admitted,
even by thofe among the members of the
Houfe of Lords who oppofed the parti-
cular remedial method propofed, as de-
manding at a proper time the graveft
attention.

The laity, as well as the clergy, inte-
refted in having a truftworthy tribunal for
deciding matters conne&ed with their re-
ligious faith, are not infenfible to the
grievance of the exifting fyftem. It is
a grievance felt acutely by thofe who
are not the moft reftlefs or the moft
noify of our countrymen, but who feel
all the more deeply in proportion as they
believe the interefts involved to be the
moft important. To ignore its exiftence
is neither wife nor politic, to deny a re-
medy is neither gracious nor juft. To
allow thofe who are beft difpofed to-
wards the inftitutions of their country to
{mart under a fenfe of a grievous wrong
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unredrefled is not the part of a well-
ordered State or of prudent ftatefmen,
more efpecially where that wrong enters
the domain of religion and infinuates
itfelf among the deep foundations of Di-
vine Truth, The poet of imperial Rome,
complaining of her neglected fanes, ut-
tered a warning to his country of abiding
ills :—
« Donec* templa refeceris

ZEdefque labentes Deorum, et
Fceda nigro fimulacra fumo.”

But the material buildings of external
worfhip thould not be regarded with fuch
jealous care, or tended with fuch watchful
anxiety, as the fair but more delicate fabric
of the national faith.

Cuar. I,

t Hor. Od.
ur. 6. 2-4.
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CHAPTER 1II.

STATEMENT oF THE PRESENT CoNDITION OF THE Law

GOVERNING ECCLESIASTICAL APPEALS.

I. Plan of Subjess.

T the thoughts now to be
.gefted may be reduced into
thod, the fubje@® will be
divided into. the four following heads :—

1. A ftatement of the prefent con-
dition of the law governing Ecclefiaftical
Appeals.

11. Hiftorical detail of the Legiflation
which has led to the prefent condition
of the Law.

1. Juft grounds of complaint againft
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the prefent ordinary Court of Final Ap-
peal.

1v. Suggeftions for a remedy of the
grievance. .

II. Neceffity for a Court of Final
Appeal.

AN appeal has been rightly* declared to
be ¢¢a natural defence eflential to every
legal conftitution.” And the objects of
fuch a proceeding have, by high authority
in the Englith Church, been defined to be,
< not® for depriving any man of juftice,
but for the repairing a grievance, for cor-
recting injuftice or unfkilfulnefs in the
judge, and fometimes for removing the
effe&s of ignorance on the part of an in-
jured perfon.” Now wherever a Chriftian
Church has a regularly organized con-
ftitution, and where differences arifing
among its members have to be fettled by
authoritative judgments, this natural de-
fence is every way needful. More efpe-

.CHar. II.

3 Dyer,apud
Gib. Cod.
1080.

b Ref. Leg.
de Appell.
c. 26.
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cially is this the cafe with fuch a Church
as that exifting in England, becaufe here
not only are facred matters of faith and
doé&rine involved, but rights of property
depend on thofe judgments; confequent-
ly, queftions of extreme difficulty arife
embracing confiderations conne&ed with
traditional belief, formularies of faith,
canon, ftatute, and common law. And
this complication fupplies an additional
reafon why every poflible fafeguard fhould
be thrown around final decifions. Not
only is this fafeguard demanded by the
complication of the principles on which
the decifions are bafed, but by the para-
mount importance of a great part of the
fubje@-matter involved being nothing
lefs in fome cafes than the faith of the
National Church. Now whether the
prefent condition of the law governing
Ecclefiaftical Appeals in Final Refort is
fuitable to the ends in view, whether it is
juft to this Church, worthy of this nation,
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and creditable to the wifdom of the Eng-
lith legiflature, the reader will have an
opportunity of judging as we proceed.

III. Prefent Gradation of Ecclefiaftical
Appeals.

A pisTINCTION exifts between the right
of appeal in ecclefiaftical caufes and thofe
which are not ecclefiaftical. From judg-
ments in Criminal and Civil Courts, even
in the loweft, fuch as thofe of Petty Sef-
fions, no appeal lies unlefs it is given
exprefsly by ftatute. From ecclefiaftical
judgments, on the other hand, there al-
ways has been, of common right, an
appeal from the inferior to the fuperior
judge, whether given by written law or
not. To dire&, however, the application
of this common right, the gradation of
ecclefiaftical appeals has been laid down
by the Conftitutions of Clarendon, and
five ftatutes of the realm paffed refpec-
tively in the years 1164, 1533, 1534,

Cuar. II.
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Cuar.H. 1832, 1833, and 1840, which, under the
fecond head of this inquiry will be con-
fidered in detail. The gradation is as
follows at the prefent time :— .

1. If the caufe is commenced in any
¢ 24 Hen. diocefe the appeal® lies from the Arch-
s.6.  deacon, or his official, to the Bifhop Dio-

cefan ; from the Bifhop of the diocefe, or
his commiffary, to the Archbifhop of the
¢ 25 Hen, province; from the Archbithop? to the

VIIL c. 19. . . . . .
«4; 283 Judicial Committee of Privy Council.

‘Will. 1V, - .
c 925 3 1. If the caufe is commenced in an

: 24 Hen. archdiocefe, the appeal® lies from the
s.7.  Archdeacon of any Archbifhop, or his
commiffary, to the Court of the Arches,
or audience of the faid Archbifhop;
from the laft-named courts to the Arch-

t2s Hen.  bifhop himfelf; and from the Archbifhop'
n45283 to the Judicial Committee of Privy
Will. IV, .
€ 92.8. 3. Council.

* 24 Hen. nr, If the caufe does, fhall, or may
VILc. 12 touch the Crown, the appeal ® lies direétly

595 25 R
:‘“!"9- ‘:“3‘- from the Court where the contention is
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commenced to the Upper Houfe of
Convocation, where final judgment is to
be given, for, in this cafe, ftatute law
fpecifically forbids an appeal to any other
authority " whatfoever.

IV. Courts of Appeal in Final
. Refort.

THus in all ecclefiaftical appeals the
final refort, fave in caufes touching the
Crown, is (with one qualification here-
after to be noticed) to the Judicial Com-
mittee of Privy Council, a Court thus
compofed,—

The Prefident of the Privy Council, the Lord
Chancellor, fuch members of the Privy Council as
hold any of the following offices—Lord Keeper, Chief
Juftice of the Queen’s Bench, Mafter of the Rolls,
Vice-Chancellor of England, Chief Juftice of the Com-
mon Pleas, Chief Baron of the Exchequer, Judge of
the Prerogative Court of Canterbury, Judge of the
High Court of Admiralty, Chief Judge of the Court
in Bankruptcy; alfo all members of the Privy
Council who have been Prefident of that body, or

Cuar. II,

b 24 Hen.
Vlll.c. 12.
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have been Lord Chancellor, or have held any of the
other offices before mentioned; and further power
is given to the Crown to appoint by fign manual
any two other Privy Councillors to be members of
the Judicial Committee.

Such is the ufual Court of Final Ec-
clefiaftical Appeal ftatutably exifting in
England. And from its conftitution,
not one fingle {piritual perfon appearing
among its fpecified members, it hardly
commends itfelf as fit to deal in the laft
refort with deep myfteries of faith and
abftrufe queftions of theological learning.

The qualification, however, above-men-
tioned muft here be explained. The legif-
lature, perceiving the unreafonablenefs of
having affigned in 1833 fpiritual queftions
to a purely lay tribunal in the laft refort,
endeavoured, when framing the Clergy
Difcipline A¢& in 1840, to remedy the
anomaly in fome fort by enaéing’ that if
any appeal arifing under that ftatute fhould
be heard before the Judicial Committee,
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every Archbifhop and Bifhop of the Church
of England and Ireland, being {worn of
the Privy Council, fhould be a member
of the Court for hearing the particular
cafe. But the application of this partial
remedy, for an acknowledged general dif-
order, is really a moft unhappy fpecimen
of legiflative cobbling. For thus an ab-
normal Appeal Court is conftituted, by
a particular ftatute, for fuch caufes as
thould be commenced under its provi-
fions, to the exclufion of that regularly
conftituted Court, to which, by the ge-
neral law of the land, thofe caufes would
be referred. The principle is hardly
commendable, that particular ftatutes, in
dealing with offences, fhould each con-
ftitute its own final Court of Appeal.
Should fuch an example be commonly
followed there would be but flender gua-
rantees for unity in legal proceedings.
- Some ftrange complications would enfue,
and the fame fubje®-matter on appeal

Caar. II.
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might branch out into fome very per-
plexing ramifications.

Having then feen—1. that by the ge-
neral law ecclefiaftical caufes are ordi-
narily referable in final refort to the
Judicial Committee of Privy Council—
a purely lay tribunal ; 2. that fuch as are
commenced under a particular ftatute are
referable to a Court fpecially created by
that ftatute itfelf; and 3. that fuch as touch
the Crown are referable to the Upper

. Houfe of Convocation; the next divi-
fion of this fubje® leads me to give an

hiftorical detail of the legiflation which
has led to the prefent condition of the
law.




CHAPTER III.

HistoricaL DETAIL oF THE LEGISLATION WHICH HAS

LED TO THE PRESENT CoNDITION OF THE Law.

I. Appeals in Early Times.

would be beyond the require-

nents of the prefent cafe to

nveftigate at length the hif
tory of ecclefiaftical appeals in England
before the Reformation. It may, how-
ever, be remarked here that {piritual
caufes were certainly then confined ftrictly
to {piritual courts, and within the realm
took the fame® courfe as that afligned to
them by our prefent law, with the excep-
tion only of the Final Court, the fubject

Cnar. II1.

8 Conttit.
Clarendon,
VIIL
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of our fpecial inquiry. Such caufes were,
during the earlier periods of our hiftory,

- generally definitively decided by the Arch-

bifhops’ Courts, though on fome occafions,
with fpecial permiffion, they were carried
beyond the limits of the country, and
applications were made to Rome.

Yet it is abundantly clear that fuch
proceedings were generally oppofed to
the Englith mind and the Englifh laws.
This is plain from the continual oppofi-
tion manifefted to papal interference, as
teftified in numerous inftances, and among
them, by the condu& of the laft of our
Anglo-Saxon Archbifhops, Stigand, who,
though Pope Alexander II. had proceeded
to the extremity® of fufpenfion, yet re-
fifted ftrenuoufly for years that affump-
tion of authority. ‘

And even after the deluge of Roman
aggreflion which overwhelmed thisChurch
and nation at the Norman Conqueft, the
right of appeal to Rome was ftill com-
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monly denied and that refort repeatedly
forbidden by law. In the reign of King
William II. the Bifhops and Barons de-
clared to Anfelm, who was maintaining
fuch a courfe, that it was a thing un-
heard® of for any one to go to Rome
(i.e. by way of appeal) without the King’s
leave.” 'The oppofition to fuch appeals
was again manifefted in the time of King
Henry I, as appears by this complaint of
the Pope of that date, ¢ That the King
would fuffer no appeals? to be made to
him.” And though the point was yielded
for a fhort fpace in the reign of King
Stephen, under the influence of Henry
de Blois, Bithop of Winchefter, yet we
are aflured on high authority that this
was a new encroachment on national
rights. < For in England,” Hunting-
don® tells us, °thefe appeals were not
allowed until Henry of Winchefter, when
he was legate, by ill example cruelly en-
forced them.”

Cuar, IIL
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And indeed this ufurpation was na-
tionally repudiated in the following reign
of Henry II, for the Conftitutions of Cla-
rendon then refumed and maintained the
ancient common right of deciding fpiritual
cafes finally within the realm. The eighth
of thofe Conftitutions® declaring that the
Court of the Archbifhop fhall be held
the final refort: ¢ Ita® quod non debeat
ultra procedi abfque affenfu Domini Regis ;'

! From taking their information at fecond hand

the learned Barons of the Court of Exchequer fell

into a fad complication of error in delivering a judg-
ment, July 8, 1850, on the fubject of Ecclefiaftical
Appeals. They ruled that 25 Hen. VIIL c. 19,
by giving appeals in caufes ecclefiaftical to the King
and no further, ¢ 4id but reflore the ancient law of
the land as fettled on this point by the Conffitutions.
of Clarendon in the reign of Henry 11, Anno Do-
mini 1164.” Now as the Eighth Conftitution of
Clarendon is the only one which deals with the
matter in hand, and as that inftrument lays down a
principle totally at variance with the judgment de-
livered, one muft conclude that the learned Barons
failed to confult the ancient records before deciding
upon their contents. It may be that the Court was
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i.e. not to Rome. Thefe Conftitutions
were” again renewed in the Parliament
of Northampton. Not only were ap-
peals to Rome thus generally guarded
againft, but their exercife in fpecial cafes
was forbidden, under fevere penalties,
by numerous ftatutes (including thofe of
provifors and premunire) paffed’ in the
reigns of Ed. I, Ed. III, Rich. II, Hen.
IV, and Hen. V,

Now, though notwithftanding thefe fta-
tutes, it is clear that appeals to Rome were
fometimes made, partly owing to the infu-
fionof foreignecclefiaftics into thisChurch,
partly arifing from a tendency in high
places to wink at fuch proceedings, yet
it is equally plain that the mind of the

mifled by the blunder of Sir William Blackftone! on
this point, and fo lent its high authority to perpetuate
his error. If fo, a fignal warning may be thence de-
rived againft the too common pratice of taking in-
formation at fecond hand on grave queftions, and
relying on text-books inftead of authentic records
for inftruction in conftitutional law.

D

Char. III,

b Hoved.
f. 426, 433,
465,ap.Gib.
Cod. 97.

{35 Ed, I;
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nation was oppofed to them, and this not
only from the evidence of public records,
but from the hiftory of the private con-
du& of many of our countrymen. The
remonftrances of the clergy of Englith
blood againft Roman aggreflion were of
conftant recurrence. It certainly is not
to their confent that the ufurpations of
the Vatican can with juftice be mainly
imputed. If the truth of the cafe is
fairly inveftigated, it will be found that
fuch grievances may be traced to other
fources. Our kings were far from being
blamelefs in this matter. King William I,
King Stephen, on one occafion King
Henry 11, King John, King Henry III.
contributed to the introdu&ion here of
papal authority ; and, on the other hand,
manifeft oppofition to it was difplayed by
our clergy in their Synods,* and indivi-
dually by fuch men as Langton' and
Edmund,™ Archbifhops of Canterbury ;
Sewal,” Archbifhop of York; Fulco,®
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Bifhop of London; Woalter,? Bifhop of
Worcefter, and the Abbot? of Buildwas
Abbey, who certainly, in language quite
unmiftakable, refented the exercife of
Roman authority over this Church.

II. Change introduced by
24 Hen. VIII 12.

HoweveR, to apply ourfelves to the fub-
je& immediately under confideration, the
“courfe of Ecclefiaftical Appeals, as fettled

by the Conftitutions of Clarendon, 1164,
prevailed here down to the year 1533;
and by the eighth of thofe Conftitutions
it will be remembered, as above ftated,
that the final refort was limited to the

Court of the Archbifhop, beyond which

the caufe could not be carried without

royal confent to Rome. The change
made in the year 1533, by the ftatute

24 Hen. VIII. 12, was this. Whereas with

the King’s leave an appeal was previoufly

allowed from the Archbifhop’s Court to

Crar, III.
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Rome, no appeal could henceforward ¢ be
ufed * but within this realm,” and every
cafe was to be finally decided here in the
Archbifhops’ Courts ¢ without any other
appellation® or provocation to any other
perfon or perfon’s Court or Courts.”

One provifo, however, was attached to
the A& of 1533, a provifo exifting in
full force to this day, that, in any cafe
“ touching the King,” the appeal fhould be
to the Upper Houfe of Convocation,
where a final decree fhould be made,
¢ never' after to come in queftion and
debate, to be examined in other Court or
Courts.” Such was the effe® of the
ftatute 24 Hen. VIII. c. 12, an A& en-
tituled, ¢ No appeal fhall be ufed but
within this realm.” And thus ftood the
lawin 1533; the final appeal in ordinary
cafes lying to the Archbifhop.

A few words may here be properly
introduced on the fubje& of the provifo
above referred to. This A& was pafled
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in the early fpring of 1533, 7. s., that is,
between Feb. 4 and April 7 of that year,
which was the period during which the
Parliament fat. Now at that very time
a cafe very nearly touching the King was
pending in the Convocations of Canter-
bury and York, being nothing lefs than
his Majefty’s divorce from Queen Ca-
tharine of Arragon. The real queftion at
iffue was whether King Henry’s marriage
to Queen Catharine, who was his brother
Arthur’s widow, was valid, the marriage
having been contraced under a difpenfa-
tion® from Pope Julius II. And it is
difficult to overrate the importance of
this great State queftion, inafmuch as in
it is involved the legality of the King’s
fecond marriage to Ann Boleyn, and con-
fequently the legitimacy of the inheritor
of the Crown in the perfon of the iffue
of that marriage, Queen Elizabeth. Two
queftions, therefore, were then propofed
for the arbitration of the Englifh Con-

Cuar. III.
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vocations. 1. Was the marrying* a de-
ceafed brother’s wife, after the confumma-
tion of marriage, prohibited by God's law
and above the Pope’s difpenfation ? 1. Was
the marriage between Prince Arthur and
Queen Catharine confummated 2 Both
thefe queftions were decided in the af-
firmative in the two Convocations: in
Canterbury,” on a divifion as to the firft
queftion, by 263 votes to 19; as to the
fecond, by 41 affirmatives. In York,
as to the firft* queftion, by 51 votes
to 2; as to the fecond, by 49 or 5o
votes to 2. On the sth of April Dr.
Tregonwell appeared as Counfel for the
King in the Canterbury Synod, and
on May the 13th Mafter Rolland Lee
appeared in the fame capacity at York,
and the neceflary inftruments, in accord-
ance with the above decifions, having
been drawn, the formal fentence® of di-
vorce was pronounced on the 23rd of
May, 1533, in the church of St. Peter,

/R

]
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Dunftable, that place being chofen as
neighbouring® to the refidence of Queen
Catharine at Ampthill. The united au-
thority of the Englith Provincial Synods
here emphatically difclaimed the authority
of the Pope to grant fuch a difpenfation
for King Henry’s marriage to Queen Ca-
tharine as had been given. And as it was
all-important, not only upon perfonal, but
upon State grounds, that no appeal fhould
be even contemplated from this decifion,
one does not wonder at the provifion in
24 Hen. VIII. 12. g, that in cafes touching
the King the Upper Houfe of Convo-
cation fhould be an authority in final
refort.

III. Change introduced by
2§ Hen. VIII, 19.

WE now proceed to the next change
which took place in the law regulating
the Court of Final Appeal in Caufes Ec-
clefiaftical. That change took place in

Cuar. III
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the following year, 1534, and was effeéted
by the ftatute 25 Hen. VIII. c. 19.

It muft be remembered that in this
year the formal feverance of the Church
of England from the Church of Rome
took place by the a&s of this national
Church herfelf. She then, by her own
voice, afferted her ancient independence
in her Provincial Synods. For the fol-
lowing decifion was carried from the
Lower Houfe® of Canterbury to the
Upper on March 31, 1534, and was
ratified at York® on May s following :—
“THE PoPE oF ROME HATH NO GREATER
JURISDICTION CONFERRED ON HIM BY
Gob 1N HoLY SCRIPTURE, IN THIS KING-
poM oF ENGLAND, THAN ANY OTHER
FOREIGN Bisnor.”

And not only was the renunciation of
the Pope’s fupremacy and the affertion of
national independence thus ratified by the
Englith Synods; the fame courfe was
purfued by the feveral religious bodies
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throughout the country. Original in- cuae. 1L
ftruments executed by them on this fub-
je& remained for many generations pre-
ferved in the Exchequer. The learned
Mr. Wharton® had in his cuftody no lefs < 6070"- 4
than 175 copies thence tranfcribed, con- =~
taining the fubfcriptions of the bifhops,
chapters, monafteries, colleges, and hof-
pitals of thirteen diocefes. He alfo faid,
that, to his certain knowledge; the fub-
fcriptions of the remaining diocefes were
lodged elfewhere, fo completely was the
rejection of papal authority here ratified
by the a¢ts of the Englith Church herfelf.
In the face of fuch hiftorical fa&s one is
really fomewhat furprifed at the ftate-
ments fo boldly made, and fo frequently
reiterated, that the emancipation of this
Church from Roman trammels, and the
recovery of her national independence,
were effected by the authority of the State
alone, and in oppofition to the will of the
clergy themfelves.
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However, in this year, 1534, when
the independent nationality of this Church
was juft being reftored, and when the
principle confecrated in Magna Charta,
the footftone of our conftitution, that—
“the Church® of England fhall be free
and fhall have all her whole rights and
liberties inviolable,”?—fhould, from fur-
rounding circumftances, have been moft
{crupuloufly refpected, a change, by no
means in accordance with that principle,
was effected by 25 Hen. VIIL c. 19. It
was by the above ftatute enadted that the
courfe of appeals fhould be the fame as
that laid down in the A¢t® of laft year, but
with this remarkable addition, that the
Archbifhop’s Court fhould not be final
as then fettled, but that a further appeal
fhould thenceforward lie to the King in
Chancery, and that—

¢« Upon® every fuch appeal a Commiffion fhall

2 ¢« Ecclefia Anglicana libera fit, et habeat omnia
jura fua integra et libertates fuas illzfas.”
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be diretted, under the Great Seal, to fuch perfons
as fhall be named by the King’s highnefs , . . to
hear and definitively determine fuch appeals . . .
and that fuch judgment and fentence . . . fhall be
good and effe¢tual and alfo definitive, and no further
appeals to be had or made from the faid Commif-
fioners for the fame.”

By this claufe was eftablithed a new
and hitherto unheard-of authority for the
purpofes in hand, namely, the Court of
Delegates. After decifion in the Arch-
bifhop’s Court, the caufe might now be
fignified to the Crown in Chancery, and
a Commiffion thence iffued by the Lord
Chancellor or Keeper, under the fign
manual® of the King; and the perfons
fo appointed were ¢ commonly called*
Delegates,” on account of the fpecial
«¢ delegation' they receive from the Prince
for the hearing and determining every
particular cafe.” Thus, an authority
which was in this age of our hiftory
formally withdrawn from the Pope, King
HenryVIII. greedilyendeavoured to grafp

Cuar, III.
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cuar. L. for himfelf. Nor is it much to be won-
dered at that he fucceeded in his enter-

prife, and prevailed with his Parliament

to confer on him this new and ftrange

power, in times when that body was

m 51 Hen. fervile enough to ena&™ that royal pro-
" clamations fhould override ftatutes of the
realm, and was contemptible enough to

fubmit tamely to the infult of being told

by their fovereign, among other fneers,

" Conc. that they were ‘““not to be judges" of

ag. B. 3. . . .. .

872, % their own fantaftical opinions and vain
expofitions.”

IV. Court of Delegates.

HEeRrE, then, we have arrived at another
important ftep in the courfe of our in-
quiry, the eftablifhment of the Court of
Delegates; a Court which, from the year
1534, ftatutably received appeals from
the Courts of the Archbifhops, and fo
placed the final decifion of all ecclefiaf-

'{,ﬁ‘}'}’:% tical caufes (fave thofe touching® the King;
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which remained as before, and ftill re-
main? with the Upper Houfe of Convo-
cation) in the hands of nominees of the
Crown, appointed for the fpecial cafe in
hand. It is here obfervable that no court
of fpecified individuals was now eftab-
lithed, but only that a power was given
to the Crown of appointing perfons to hear
any particular cafe pro hdc vice; a moft
undefirable mode of proceeding, and one
which has flender grounds of recommen-
dation. Indeed, fo far as the ftatute is con-
cerned, the Crown might have nomi-
nated as judges perfons notorioufly hoftile
or friendly to one of the parties in the
cafe; and further, though fpiritual caufes
were contemplated, it was not ftatutably
neceflary that one fingle fpiritual perfon
fhould be a member of the Court. But
however contrary to the natural reafon of
things and.the general tenor of our con-
ftitution in Church and State, as fpecifically
laid down in the ftatute of appeals,? this
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may appear, yet fuch was the effe® of
the A&" which conftituted the Court of
Delegates as the final refort in Caufes Ec-
clefiaftical. As a faé, however, not-
withftanding the power vefted in the
Crown of appointing laymen upon this
Court, ¢ there are no footfteps® of any of
the nobility or Common Law Judges
in Commiffion till the year 1604 (. e.
for feventy years after the ere@ing of the
Court), nor from 1604 are they found in
above one commiffion in forty, till the
year 1639, from whence (i. e. from the
downfall of bifhops and their jurifdi@ion
which enfued) we may date mixtures in
that Court.”

V. A Digreffion on Courts of Review, Star
Chamber, and High Commiffion.

HavinG now, in the profecution of our
inquiry, arrived at the eftablifhment of
the Court of Delegates in 1534, a Court
of final Ecclefiaftical Appeal which exifted
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for 298 years, that is, from 1534 down
to the year 1832, it may be ufeful to
paufe in our inquiry into the point di-
reély before us, in order to make a brief
digreflion. That digreflion will not em-
brace fubjeéts abfolutely effential to our
prefent purpofe ; ftill, for a full elucidation
of the matter in hand, they ought to be
briefly glanced at.

Court of Review.

On fome occafions after a caufe had been
decided by the Court of Delegates above
mentioned, the Crown granted what has
been termed a ¢ Commiffion of Review”
to revife the fentence. It has been faid
that this was a Commiffion which the
King might ¢ grant as Supreme® Head
to review the definitive fentence given on
appeal in the Court of Delegates.” And
the following fpecified reafons have alfo
been given for the exercife of this power
by the Crown. ¢ 1. Becaufe® it is not

Cuar. III.
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reftrained by the flatute. 2. For that
after a definitive fentence the Pope, as
Supreme Head by the Canon Law, ufed to
grant a Commiffion ad Revidendum. And
Juch authority as the Pope had, claiming
as Supreme Head, doth of right belong to
the Crown, and is annexed thereunto by the
Sfatutes 26 Hen. VIII. ¢c. 1. and Eliz. 1.
¢. 1.” In conformity with fuch reafoning,
which, for many reafons, is by no means
admitted as convincing, this Court of
Review has at times been put in motion,
and certainly on occafion with rather odd
effe@. For inftance, ¢ The Dean of
Wells* was deprived of his deanery by
the Commiffary of the Bifhop of Bath and
Wells. From this fentence the Dean
appealed firft to the Archbifhop, who af-
firmed it; and fecondly exhibited an appeal
to the King in Chancery, but found no re-
lief there, for the King granted the deanery
to one Turner. However (Anno 1 Mar.)
the deprived Dean obtained another Com-
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miffion to the Delegates, and by their
fentence was reftored to his deanery ; and
then, laftly, after the death of Queen
Mary (1 Eliz.), Turner had a Commiffion
of Review, and he was in turn reftored.
Again,” in the 39th Queen Elizabeth, a
party againft whom fentence was given
appealed to the Archbifhop, who affirmed
the judgment ; then an appeal was made
to the Court of Delegates, who reverfed
both the former fentences, on which the
Crown granted a * Commiffion ad Revi-
dendum,” the decifion of the Court of
Delegates.

Such was the ¢ Court of Review.” To
an unprofeflional mind it is fomewhat
difficult to comprehend how a commiffion
authorizing this tribunal could ever have
been conftitutionally granted by the Crown,
with power to reverfe a decifion of the
Court of Delegates, when it is remembered
that the ftatute eftablifhing the latter Court
is couched in this language :—

E
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¢ Such? judgment and fentence as the faid Com-
miffioners fhall make and decree in and upon any
fuch appeal fhall be good and effeftual and alfo de-
finitive, and no further appeals to be had or made
from the faid Commiffioners for the fame.”

Now, if there is any truth in the prin-
ciple, ¢ Rex intra leges non ultra leges,”
to a common underftanding it would ap-
pear from the foregoing ena&ment that
the decifion of the Court of Delegates
was ftatutably final, and therefore could
not be difturbed by any new intervention
of the Crown. However, fuch was not
the view taken by legal authorities of
confiderable eminence, when this queftion
was debated at certain conjun&ures of
our national hiftory. The reafons which
appear to have fatisfied the profeflional
mind, that a review of judgments in
the Court of Delegates could be conftitu-
tionally granted, have been adverted to
above,* and may be feen more fully ex-
prefled at page 1083 of Gibfon’s Codex.”
The arguments, however, relied on, when
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divefted of all decoration, amount to this, Cuar. 1L
that the word ¢ definitive” in the ftatute® 325 Hen.

does not mean * final;” and that the
claufe thus worded, “ no further appeals to
be had or made from the faid Commiffioners”
does not exclude a freth hearing of the
cafe. The canons of interpretation ap-
plied to the Englith language for obtaining
thefe refults are not fpecified. However,
in the reigns of King James I. and King
Charles I, either from a defire to ex-
tend the royal prerogative or from fome
darker reafon, this interpretation feems
to have commended itfelf to the accept-
ance of the learned in Weftminfter Hall.
Whether it would meet with an equally
favourable reception within thofe precinéts
in the prefent day it does not become one
of my profeflion to hazard an opinion.
One thinghowever, atleaft, isclear enough,
and it is this, that outfide thofe walls it
would certainly fall fhort of giving any
fatisfattion whatfoever.

1L 19. 4.
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Abolifkment of Court of Review, Star
Chamber, and High Commiffion.

cuar. 1. HOWEVER, it is hardly neceffary to fpecu-
late on the fubje&, for this Court of Re-
view has, by 2 & 3 Will. IV. c. g2. s. 3,
beyond controverfy, been configned irre-
coverably to the fame limbo as the Courts
of Star Chamber and High Commiffion,
the one owing its exiftence, at leaft in its
later form, to King Henry VII, the other
initiated by 1 Eliz. c. 1. s. 18. Into their
hiftory, their proceedings, and their myf-
terious relations with the Privy Council
it would be out of place juft at this mo-
ment to inquire. It is fufficient for our
prefent purpofe to know that the Star
Chamber and the Court of High Com-
miffion are no more. The former was
annihilated by 16 Car. I. c. 10. sec. 3.
The power to appoint the latter was fpe-
4 Gib. Cod. cially ¢¢annulled,® revoked, annihilated,
5 and utterly made void for ever,” by 16
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Car. I. c. 11. 5. 3. And, moreover, it
was enacted® by the fame ftatute, that,
from and after the firft day of Auguft,
1640,—
¢« No new Courtf fhall be ereted, ordained, or
appointed within this realm of England, or dominion
of Wales, which fhall or may have the like power,
jurifdiction, or authority, as the faid High Com-
miffion Court now hath or pretendeth to have; but
that all and every fuch Letters Patents, Commiffions,
and Grants made or to be made by his Majefty,
his heirs, or fucceflors, and all powers or authorities
granted, or pretended or mentioned to be granted
thereby, and alts, fentences, and decrees to be made

by virtue or colour thereof, fhall be utterly void and
of none effect.”

And though, at the reftoration of the
royal family, the ftatute of Queen Eliza-
beth,® which had originally eftablifhed
the High Commiffion Court, was again
revived by 13 Car. II. 12, yet two claufes®
were {pecially introduced to bar any re-
vival' of that Court itfelf. And further,
ftill later on in our national annals, when
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King James II. had, by an illegal and
unconttitutional renewal of High Com-
miffion powers, outraged the rights of the
Univerfity of Oxford, the legiflature again
declared formally by ftatute,* ¢ That the
Commiffion for ereéting the late Court of
Commiffioners for Ecclefiaftical Caufes, and
all other Commiffions and Courts of like
nature are illegal and pernicious.” To
this hour thefe ftatutable determinations
of the Englith legiflature meet in many
quarters with hearty approval and unqua-
lified affent. And it is certain that the
High Commiffion Court, the Star Cham-
ber, and the Court of Review have all
thus received at leaft apparent death-
blows, from which it is moft earneftly to
be hoped that there may be no recovery.

V1. Change in the Law of Final
Appeal.
REeveRTING now from the foregoing di-
greflion, not abfolutely effential to our
fubjec, (for the Court of Review was
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unftatutable and thofe of Star Chamber Caar. 1L
and High Commiffion were Courts of
firft inftance rather than of appeal,) but
ftill touching on matters conne&ted with
it, it muft be remembered that, for
receiving appeals from the Archbifhops’

Courts in the laft refort, the Court of
Delegates was eftablithed' in 1534. From ;I;.s‘f;lfr:.
that date this Court lafted, as before faid,
through a long period of our national
hiftory, extending down to the year 1832.
In the laft-named year, however, a remark-
able change was again made in the law
of Final Ecclefiaftical Appeal—a change
which was not effe¢ted without previous
confultation and advice. The very flender
effet which that confultation and advice
had upon fubfequent legiflation on this
fubject the fequel will fhow.

Firft Commiffion for recommending a New
Court of Final Appeal.

In the year 1831 a Commiffion, in-
cluding the names of Archbifhop How-
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ley, the Bithops of London, Durham,
and S. Afaph, Chief Juftices Tenterden
and Tindal, Sirs John Nicholl, Chrifto-
pher Robinfon, Herbert Jenner, and Dr.
Luthington, reported that ¢ zhe Privy
Council, being compofed of Lords Spiritual
and Temporal, the Fudges in Equity, the
Chiefs of the Common Law Courts, the
Fudges of the Civil Law Courts, and other
perfons of legal education and habits, who
have filled judicial fituations, feems to com-
prife the materials of a moff perfei? Tribu-
nal for deciding appeals from the Ecclefiaf-
tical Courts.” And here it is obfervable
that one of the reafons fpecified for com-
mending the Privy Council, as comprifing
materials of a moft perfe&t Tribunal for
deciding Ecclefiaftical appeals, was this—
that it is partly compofed of Lords Spi-
ritual. Thus it muft be fairly affumed
that the Moft Reverend, Right Reverend,
and learned perfons, of whom this Com-
miffion was compofed, did not exclude
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from their confideration the defirablenefs
of having at leaft the affiftance of fome
{piritual judges in deciding fpiritual caufes.
However, as we fhall fee in the final event,
{uch affiftance was entirely difpenfed with,
fo far asthe requirements of the confequent
legiflation prevailed. And thus the com-
mendation of the Commiflioners on this
head was wholly ignored.

Second Commiffion on the foregoing
Subjes?.

In the following year, 1832, the report
of a fecond Commiffion, figned, among
others, by the Archbifhop of Canterbury,
the Bifhops of London, Durham, Lincoln,
S. Afaph, and Bangor, the Chief Juftices
Tenterden, Wynford, Tindal, Sirs John
Nicholl, Chriftopher Robinfon, Herbert
Jenner, and Dr. Luthington, adopted the
views of the previous Commiffion, and
recommended that Ecclefiaftical appeals
in the laft refort fhould be transferred

Caar. IIL
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Caar. I from the Court of Delegates to the Privy
Council.

VII. Abolifkment of the Court of Delegates.

THE foregoing recommendation was
fpeedily acted upon; for on the 7th of
Auguft, 1832, the ftatute 2 and 3 Will.
IV. c. 92, became the law of the land, by
which the Court of Delegates was abo-

mSec. 1. lithed,™and the jurifdiction previoufly ex-
ercifed by it was conferred on the Privy
Council.

VIII. Furifdiftion of Court of Delegates
transferred to Privy Council.

THE above-mentioned A&, after having
recited, among other matter, that part of
w25 Hen. the ftatute® of King Henry VIII. confti-
VIIIL c. 19. .
tuting the Court of Delegates, proceeded
to enact as follows :—
o2ggWill.  “And° be it further enacted, that, from and after

IV. ¢ 92. the firft day of February, 1833, it fhall be lawful to
-3 and for every perfon who might heretofore, by virtue
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of either of the faid recited A&s, have appealed or
made fuit to his Majefty in his High Court of Chan-
cery, to appeal or make fuit to the King’s Majefty,
his heirs or fucceflors, in Council, within fuch time,
in fuch manner, and fubje& to fuch rules, orders, and
regulations for the due and more convenient pro-
ceeding as fhall feem meet and necefary, and upon
fuch fecurity, if any, as his Majefty, his heirs and
fucceflors, fhall from time to time by order in Coun-
cil dire¢t. And that the King’s Majefty, his heirs
and fucceflors, in Council, fhall thereupon have
power to proceed to hear and determine every ap-
peal and fuit fo to be made by virtue of this A&, and
to make all fuch judgments, orders, and decrees in
the matter of fuch appeal or fuit as might heretofore
have been made by his Majefty’s Commiffioners, ap-
pointed by virtue of either of the hereinbefore recited
Adts, if this A& had not been pafled. And that
every fuch judgment, order, and decree fo to be made
by the King’s Majefty, his heirs and fucceffors, fhall
have fuch and the like force and effet in all re-
fpeéts whatfoever as the fame refpe&tively would have
had if made and pronounced by the aforefaid High
Court of Delegates. And that every fuch judgment,
order, and decree fhall be final and definitive. And
that no Commiffion fhall hereafter be granted or
authorized to review any judgment or decree to be
made by virtue of this A&.”

Thus in caufes Ecclefiaftical the final

Crar. III
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appeal to the Crown in Chancery was an-
nihilated, the Court of Delegates thence
appointed was abolifhed, and the jurifdic-
tion, now withdrawn from Chancery, was
conferred on the Crown in Council, to
be thenceforward exercifed by the Privy
Council, fubje& to fuch rules and regula-
tions as his Majefty by order in Council
fhould dire&.

I1X. Relations between Star Chamber and
the Privy Council.

Now the relegation of Ecclefiaftical ap-
peals in the laft refort to the Privy Council
has not altogether an encouraging afpect,
efpecially when the myfterious relations be-
tween that body and the notorious Court
of Star Chamber in times paft are called to
mind. In real truth, this laft-mentioned
Court, by thofe who have inveftigated the
fubje& moft carefully, is confidered to have
been the Privy Council under another
name. Doubtlefs the origin and powers
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of the Star Chamber are fomewhat obfcure;
fome afferting that its jurifdiction was
merely the original jurifdiGion of the
King’s Council ; others referring its mo-
dern authorityentirely to the ftatute 3Hen.
VII. At any rate, in the time of James I,
when it was in full a&ivity, the learned in
the law could hardly reconcile their dif-
putes? on the fubje&, and even Plow-
den was pronounced in error. Its very
name is fhrouded in fome myftery. Its
eulogift, Hudfon, denies the ordinary de-
rivation afligned. ¢ The Camera Stel-
lata,” he tells us, “is moft aptly named,?
not becaufe the Star Chamber where the
Court is kept is fo adorned with ftars
gilded, for furely the chamber is fo adorned
becaufe it is the feal of that Court.” And
then he adds, ¢ The ftars have no light
but what is caft upon them by the fun,
being his reprefentative body ; and as his
Majefty was pleafed to fay, when he fat
there in his royal perfon, reprefentation

Crar, III.
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muft needs ceafe when the perfon is pre-
fent, fo in the prefence of his Great Ma-
jefty, the which is the fun of heaven’s
glory, the thining of thefe ftars is put out ;
they not having any power to pronounce
any fentence in this Court, for: the judg-
ment is the King’s only.” However, not-
withftanding this courtly compliment, the
account rejected by Hudfon is probably
true ; for the Court of Star Chamber, as
its records prove, is the Privy Council
meeting in the ¢ Starred Chamber,” fo
called in all likelihood from the decora-
tions of ftars with which its ceiling was
emblazoned. The hiftory of the name
has at leaft this importance, of being an
indication that the Court of Star Cham-
ber was nothing more or lefs than the
Privy Council exercifing judicial func-
tions ; and it certainly would be no mat-
ter of furprife if, in fome ears, the revival
of thofe fun&ions fhould awaken unwel-
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come echoes of the paﬁ,. and tell forth
fignal warnings of extreme alarm.

X. Privy Council too ungainly a Body to
wield the Power now affigned to it.

Bur, to waive all fentimental objections,
on the fcore of paft hiftory, to the relega-
tion of Ecclefiaftical caufes in the laft re-
fort to the Privy Council as a body, it is
beyond all queftion clear that it was far
too large and heterogeneous an aflembly to
wield with any fatisfaction, as an integral
Court, the jurifdiction now afligned to it
by the ftatute of 1832 ;" and, indeed, our
legiflature, by its fubfequent proceedings®
in 1833, acknowledged the fa&. In truth,
this incapacity had been previoufly difco-
vered by earlier experience; for the ap-
peals carried thither from India*and the
Colonies had before this time been heard
by a Committee of the Council, which
made reports, upon which which final de-
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termination in Council was given. We
have, however, now to confider the effe&
of a fpecific ftatute, not to fpeculate upon
any pra&ice or ufage which previoufly
prevailed. The power at this time given
by ftatute to the whole Council to hear
Ecclefiaftical appeals, fubje&t to ¢ fuch
orders and regulations” as the Council
itfelf fhould adopt, might, under the very
terms of the A¢ of Parliament, have been
exercifed in the moft exceptionable man-
ner; and a return to fome managements
wasnow ftatutably rendered poflible, which
have impreflfed on the pages of our paft
hiftory records of the moft odious ty-
ranny.

The unwieldy fize of the Council, as
well asits heterogeneous elements, neceffa-
rily unfitted it, as was faid, for the func-
tions now affigned to it; for its very ca-
pacious boundaries have in later times
been extended until it has embraced a vaft
multitude of perfons, varying in rank, pro-
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feflion, chara&er, qualifications. There
is no unity whatever in the elements of
which it is compofed. In truth, com-
monly the ftrongeft claim for admiffion
into that auguft body is the fa& of being
antagoniftically oppofed on great ftate
queftions to thofe who have laft received
the honour of appointment. Had the
Privy Council retained fomewhat of its
ancient fize, conftitution, and qualifica-
tions, it might have been lefs unfit to
exercife the judicial functions now con-
fided to it; but the changes which have
pafled over it have prevailed to change
its whole character.

- In early times the Privy Council con-
fifted of a fmall body appointed to advife
the Crown; but it gradually increafed,
and in King Edward VI.’s reign its num-
ber amounted to forty perfons.® In the
reign of King Charles II. it became fo
numerous that, to quote from his own de-
claration, it was ¢ unfit for the fecrefy and
F
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difpatch that are neceffary in many great
affairs.” Imprefled with this convi&ion,
that monarch formed a Special Commit-

- tee,” or (to ufe a term adopted in his

father’s reign) a ¢ Cabinet,” to which
alone the fecrets of ftate policy were con-
fided. Thenceforth the action of the
whole Privy Council as a body ceafed.
In fa&, King CharlesIL.’s own words, in the
Royal Declaration of 1679, pretty clearly
defcribe the reafon and the effe& of this
change :—<¢ His Majefty,” were his words
to the Councillors, ¢ thanks you for all the
good advices you have given bim, which
might have been more frequent if the great
number of this Council had not made it un-
Jit for the fecrefy and difpatch that are ne-
ceffary in many and great affairs. This
Sforced him to ufe a_fmaller number of you in
a foreign Committee (the Cabal®), and

3 In 1671, Clifford, Arlington, Buckingham, Afh-
ley, and Lauderdale were the Committee appointed.
The initials of their names give the word.
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Jometimes the advices of fome few among

them upon fome occafions for many years
pap.”

Thus what we now call the Cabinet, a

body really unknown to the Englifh-con-

ftitution, really grew out of the Privy

Council ; but the change was not effected
without a ftruggle, nor was the Privy
Council divefted of its aéive funétions
without an endeavour to retain its ancient
authority ; for Sir William Temple de-
vifed a fcheme for combining the old fyf-
tem of government by a Council with the
modern plan of government by a Cabinet,
compofed of the Parliamentary notabilities
of the day. By his fcheme the Council was
made to confift of thirty perfons. Three
principles were to govern the appoint-
ments. 1. The Council was, as aflerted,
to embrace a reprefentation of the chief
interefts of the realm. Thus the Bifhops
were ““ to take care of the Church;” the
Lord Chancellor and Chief Juftice were

Caar. I1L,
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“to inform the King well of what con-
cerns the laws.” 2. There was to be an
accefion of powerful members of Parlia-
ment. 3. The Council was to derive
weight from the colle&tive amount of pro-
perty belonging to its members. This laft
principle feems to have been adhered to
in carrying out the plan with confiderable
tenacity, as the perfonal wealth of thofe
who compofed it was calculated to have
amounted to 300,000/ a-year—a tole-
rably large fhare of the goods of this
world for thirty individuals. Now, had
this fcheme fucceeded, the country would
have been in a fair way of groaning under
that moft deteftable of all deteftable forms
of government—an oligarchy, and that,
too, an oligarchy deriving its authority, at
leaft in part, from that vulgareft of all
vulgar qualifications, the poffefion of
money. Happily this plan of Temple,
though eulogized as “a™ thing fallen from
heaven into his Majefty’s heart,” ap-
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proved by Sunderland, and lauded fantaf-

Cnar. III.

tically by Effex, fignally failed. It was

ftifled in its birth ; Temple himfelf ftran-
gling his own progeny by confenting
to form part of a Council within the
Council.

The intereft of this paffage in hiftory
confifts in this, that it feems to mark the
tranfition from government by the whole
Privy Council to government by a Cabi-
net; for, from 1679, no idéa has been
entertained of making all Privy Council-
lors refponfible for the political a&s of the
Crown. The whole Council has, indeed,
as a matter of formality, been fometimes
convened, as, for inftance, on the occafion
of the fignature of the Peace of Utrecht;
but this ufelefs form is now abandoned.
In proportion, however, as the political
fun@ions of the Privy Council have de-
creafed its bulk has been augmented;
and though, figuratively viewed, it may
be charged with important powers, it is
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in its entirety never called upon to ex-
ercife any; and is, in reality, compofed
of a fomewhat confufing and heteroge-
neous lift of names, among which may
be found thofe of fome perfons who have
taken but little part in public bufinefs,
are likely to take lefs, and are now quali-
fied to take none.

However, this very large and fome-
what anomalous body of perfons it feemed
fit to our legiflature, in 1832, to confti-
tute, by ftatute, as the tribunal for hear-
ing, among other caufes, Ecclefiaftical
Appeals in the laft refort. The very
fenfible alarms which our anceftors felt,
and oftentimes™ exprefled, at the exercife
of judicial fun&ions in that neighbour-
hood, feem to have pafled away. And,
moreover, confidering the effe& of the
judgments which the Privy Council was
called upon to pronounce, very flender
regard appears to have been paid to the
previoufly exprefled unwillingnefs of the
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Englifth legiflature to recognize that body
as a Court of Juftice, an unwillingnefs de-
clared in thefe very intelligible terms :—

“ BeV it likewife declared and enated . . . that
neither his Majefty nor his Privy Council have or
ought to have any jurisdiftion, power, or authority
by Englifh bill, petition, articles, libel, or any other
arbitrary way whatfoever to examine or draw into
quetftion, determine, or difpofe of the lands, tene-
ments, hereditaments, goods, or chattels of any the
fubjeéts of this kingdom, but that the fame ought to
be tried and determined in the ordinary Courts of
Juftice and by the ordinary Courts of Law.”

Still, notwithftanding the unwillingnefs
of our anceftors to confide judicial func-
tions to the Privy Council, notwithftanding
its total unfitnefs, in its entirety, to exer-
cife fuch funé&ions, from its unwieldy
fize, and in the main from its component
parts, it was, as before faid, ftatutably con-
ftituted by the legiflature,” in 1832, as
the Ultimate Court of Appeal in Spiritual
Caufes among others. And here, then,
we have come to another refting-place in
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our journey, and find the whole body of
the Privy Council ftatutably erected into
the Final Court of Ecclefiaftical Appeal,
fubje& only to fuch ¢ rules,* orders, and
regulations” as the Crown fhall ¢ by order
in Council dire&.” And here the reader
may well paufe to confider the magnitude
of the change effe@ed, the unfitnefs of the
body, as a whole, charged with thefe freth
and furprifing powers, the flender amount
of regard paid to fenfible warnings of our
earlier hiftory, and the flight refpe& thown
to previous determinations® of the na-
tional legiflature.

X1. Frefb Alterations in the Conftitution of
Court of Final Ecclefiafptical Appeal.

To proceed. The Englifh legiflature
feems to have foon difcovered that it had
confided appeals in the laft refort to a
very unfatisfatory, and it may be faid,
if advantage in management had been
taken of fome provifions in the ftatute,
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a moft dangerous tribunal. And fo, de-
firous to corre& this confefled fhort-
coming, our legiflators proceeded in the
very next year, 1833, to make another
change in the law. From that change is
dated the exiftence of the prefent Court
of Final Ecclefiaftical Appeals. But the
legiflative mifmanagement which then
occurred is worthy of fome lengthened
remark and of careful confideration.

XII. Transference of Appeal fromthe Privy
Council to a Fudicial Committee.

ENDEAVOURING to corre® the fhort-
comings of 1832, the legiflature enatted,
in 1833, the ftatute 3 & 4 Will. IV. c. 41,
by which a Court denominated the Judicial
Committee of Privy Council was fubfti-
tuted in the place of thePrivy Council itfelf
for hearing appeals. That Committee is
the prefent ftatutable Court of ordinary
Final Ecclefiaftical Appeal, and confifts of
the perfons {pecified in a former paffage.

Crar. III.

¢ Vide fup.
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XIII. The Legiflature here alted
' “ per incuriam.”

Now it muft be confefled that the legif*
lature at this time was guilty of fome
grievous error or overfight. It is im-
poflible to believe that it meant to do
what it did. One cannot force onefelf
to the belief that it intended to refer
ecclefiaftical appeals, along with others
of a totally different charatter, to the
Judicial Committee of Privy Council as
now conftituted, though fuch was the
effe@ of its ena@ments.? For if it did
fo intend, how came it to pafs, in the firft
place, that, in detailing the names of the
Courts whence caufes fhould be carried
to the Judicial Committee on Appeal,
the Ecclefiaftical Courts were never men-
tioned at all in the ena&ing claufes of the
ftatute ¢ They fpecify the Courts of Ad-
miralty, the Vice-Admiralty® Courts, the
Courts in the plantations of America, and
other his Majefty’s dominions abroad, the
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Courts of Sudder Dewanny Adawlut,® in
the three prefidencies of India, defignating
each feverally by name, the Courts of
Judicature to the eaftward® of the Cape
of Good Hope. But not one word is
there mentioned of any one Ecclefiaftical
Court of England, nor is the flighteft
reference there made to any appeal of
{piritual contention. It is really a moft
unpardonable omiffion, under the prefent
fuppofition, that a large branch of judi-
cature of the moft folemn charaéer fhould
have been never even hinted at in the
fpecified detail if there was a deliberate
intention of including it. This would,
indeed, argue a moft carelefs and inex-
hauftive method, by no means creditable
to any legiflative compofition, and indeed
altogether incomprehenfible.
And, in the fecond place, if there was
a deliberate intention to commit {piritual
appeals in the laft refort to this Judicial
Committee, how comes it to pafs that not
one fingle fpiritual perfon was by the

Cuar. III.
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ftatute placed uponit? And this omiffion,
too, in the very face of the recommenda-
tion of the commiffions which had re-
ported on the fubje&t of the transference
of fpiritual appeals from the Court of
Delegates in the years 1831 and 1832.
Thofe commiffions had reported that
« the Privy Council ... . feems to
comprife the materials of a moft perfect
tribunal for deciding appeals from the
Ecclefiaftical Courts,” for this reafon,
among others, that it was partly ¢ com-
pofed’ of lords fpiritual.” Yet the {piri-
tual element in fele&ing the members of
the Judicial Committee, as now {peci-
fied, was entirely ignored. It was to
confift, as we have feen, of the Prefident
of the Privy Council* and fuch members
of it as fhould hold the offices of Lord
Chancellor, Lord Keeper, Chief Juftice
of the King’s Bench, Mafter of the Rolls,
Vice-Chancellor of England, Chief Juftice
of the Common Pleas, Chief Baron of the
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Exchequer, Judge of the Prerogative
Court of Canterbury, Judge of the High
Court of Admiralty, Chief Judge in Bank-
ruptcy, together with fuch members of
the Privy Council as are ex-Prefidents,
ex-Lord Chancellors, or as have held any
of the other aforefaid offices. Now, is it
for one moment to be believed that our
ftatefmen, at the time under confideration,
fo far difregarded the advice of the Com-
miffioners who had reported on the matter
in hand, fo far forgot their duty to God
and the Church, and fo completely fet all
precedent, reafon, and propriety at de-
fiance as confiderately and intentionally
to affign appeals in the laft refort, on fpi-
ritual matters of faith and dorine, to a
body of men among whom not one fingle
{piritual perfon appears? Thisis, indeed,
altogether incredible. It is manifeft that
to entertain fuch a fuppofition would be
exceedingly unjuft to the memory of our
legiflators of that day, and would be an

Cuar. III.
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unreafonable imputation upon them, to
fay the leaft, of moft recklefs negligence
or {candalous impropriety.

The truth is that the legiflative mind
was fo pre-occupied with the Admiralty,
Vice-Admiralty, Colonial and Sudder
Courts, and the manner of their appeals,
that the queftion of the Ecclefiaftical
Courts, at leaft {o far as it involved matters
of doé&rine (as has been admitted by an
eminent legiflator engaged in the tranf
a&ions), was per incuriam overlooked
while the legiflation,' which finally confti-
tuted the Judicial Committee of Privy
Council as an appellate Court of judica-
ture, was paffing through its various ftages.
Lord Brougham himfelf faid, when fpeak-
ing of the ¢ Gorham ” cafe,™ «“ He could
not help feeling that the Judicial Com-
mittee of Privy Council had been framed
without the expe&ation of queftions like
that . . . . being brought before it.
It was created for the confideration of a
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totally different clafs of cafes, and he had
no doubt but that if it had been confti-
tuted with a view to fuch cafes as the
prefent, fome other arrangements would
have been made.” And fo, though in
the preamble of 3 & 4 William IV. 41.
Ecclefiaftical appeals are certainly men-
tioned, yet by the time the enading
claufes were arrived at the fubje® had
flipped from memory; and fuch appeals
never would, in fa&, have pafled to this
tribunal but for fome very capacious and
wide terms undiftinguifhingly introduced
into the 3rd fe&ion of the ftatute. Thofe
terms were by no means intended to fe-
cure the anomalous effe® in regard to
appeals involving fpiritual queftions which
is fo deplorable, but rather originated in
that unfortunate love of verbiage which
often prevails among thofe learned per-
fons who are charged with the duty of
drafting A&s of Parliament. The words
are as follow :—

Cuar. III.
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Cuar. IIL ¢ And® be it further enated, that all appeals or
" 3&4Will. complaints, in the nature of appeals whatever, which
IV.41.5. 3. cither by virtue of this A&, or of any law, ftatute,

or cuftom, may be brought before his Majefty, or his
Majefty in Council . . . . . fhall, from and after
the pafling of this A&, be referred by his Majefty to
the faid Judicial Committee of his Privy Council.”

Now, there are among others two feri-
ous faults in compofition, and thofe faults
are {pecially to be avoided where weighty
interefts are concerned, as in the cafe of
drafting A&s of Parliament. One is to
write inexhauftively, the other to ufe terms
over-capacious in their grafp; and cer-
tainly the perfon who drafted this A&,
and the legiflators who fubfequently fanc-
tioned it, cannot efcape one of the horns
of this dilemma. If there was any inten-
tion to include the Ecclefiaftical Courts,
the method is fadly inexhauftive in failing
to fpecify thofe Courts among the others
detailed. If, on the other hand, there
was no fuch intention, then thefe undiftin-
guifhing terms of the 3rd fe&ion, which
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are fo wide as to include thofe Courts, are Caar. IIL
difcreditably over-capacious in their grafp.
The latter alternative is the true one ; and
the fa& is that, ¢ per incuriam,” that moft
important branch of judicature, which go-
verns decifions on faith and do&rine in
the laft refort was configned to the Judicial
Committee of Privy Council, ftatutably a
purely lay tribunal, by addi&ion to excef-
five verbiage. The Church of England
has here ferious and juft matter of com-
plaint, to which no reafonable perfon can
turn a deaf ear.

XIV. Clumfy Attempt of the Legiflature to
remedy the < Incuria” before mentioned.

SEvEN years after the afore-mentioned
legiflative overfight had occurred, entail-
ing the moft ferious confequences on the
Church of England, and eftablifhing a
tribunal for the purpofes under confidera-
tion neither fitted for the fun&ions af~
figned to it, nor in harmony with the
G
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conftitutional compa& between Church
and State, an attempt was made to re-
medy this moft unfortunate and deplor-
able mifhap ; but the enterprife has com-
plicated matters, and, in a conftitutional
point of view, done more harm than good.
In the year 1840, by the Clergy Difcipline
A& (3 & 4 Vit c. 86. s. 11.) it was
enadted,—

¢ That every Archbifhop and Bifhop of the United
Church of England and Ireland, who now is, or at
any time hereafter fhall be, fworn of her Majefty’s
moft Honourable Privy Council, fhall be a member
of the Judicial Committee of Privy Council for the
purpofes of every fuch appeal as aforefaid (i. e. in
caufes commenced under the recited A&). And
that no (fuch) appeal fhall be heard before the Judicial
Committee of the Privy Council unlefs, at leaft, one
of fuch Archbifhops or Bifhops fhall be prefent at
the hearing thereof.”

Now, from this laft fentence it is clear
beyond controverfy that the Legiflature
had by this time difcovered the unfatis-
factory character and refults of its former
A&, in remitting fpiritual caufes in the
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laft refort to a tribunal in which, ftatutably,
no fpiritual perfon had a feat; and fo it en-
deavoured, fo farforthas the prefent ftatute
was concerned, to amend that error by for-
bidding the Judicial Committee to hear
an appeal in any caufe commenced under
its provifions without the addition, at the
leaft, of one fpiritual member to its body.
However, it muft be faid that this partial
cobbling in conftitutional matters is feldom
commendable ; and efpecially in this cafe,
that it affords a fpecimen of a moft clumfy
attempt at a compromife, and entails re-
fults little creditable to our {yftem of judi-
cature. In the firft place, to a Court
thus conftituted of mixed elements, lay
and fpiritual, there are many obje&ions
well known to thofe who have paid atten-
tion to fuch matters, and confidered by
them of great weight. Into thefe, how-
ever, it is not neceflary at this moment to
enter. But fecondly, a very fimple and
palpable objecion, intelligible to all men,

Cuar. III.
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exifts to this management. Two diftin&t
Courts of final appeal are thus ftatutably
conftituted for the fame caufes. One the
Judicial Committee of Privy Council, as
fpecified by the ftatute 3 & 4 William IV.
41, a purely lay tribunal; the other a
mixed Court, compofed of the aforefaid
Committee, with the addition of the fpi-
ritual element fpecified in 3 & 4 Vi&.
c. 86. And thus thefe two diftin&t tri-
bunals are ftatutably erected to decide on
caufes in themfelves identical. The fa&
which decides the queftion as to which
of thefe feparate final appeal Courts fhall
hear the caufe is only the form of the
legal proceedings in the cafe. If they
are commenced under the Clergy Difci-
pline A&, the appeal is to the latter tri-
bunal ; if in any other way, to the former.
Now that thefe two diftin& appeal Courts
fhould exift concurrently under fuch cir-
cumftances has an odd afpect ; and, irre-
fpe@ive of any grounds of complaint
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which the Church may have on the fub-
jeé&, it may with fome confidence be left
to the judgment of any one, who has a
regard for the proprieties of Englith judi-
cature, to fay whether fuch a ftate of
things is in any way creditable to our
country.

XV. Recapjtulation.

Havine now given an hiftorical outline of
the legiflation by which the prefent ftate
of < the Courts of final appeal in matters
Ecclefiaftical” has been brought about, it
may be well, before proceeding to the next
divifion of the fubje&, to fet down a con-
denfed recapitulation of the changes which
have from time to time taken place.

1. In 1164 the eighth Conftitution of
Clarendon, in accordance with previous
ufage, declared that the Archbithop’s
Court® fhould be here the Court of final
appeal, and that no appeal fhould be taken
further, 7. e. to Rome, without Royal af-

Caar. III
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fent. 2. In 1533 the Legiflature enacted?
that this permiffive appeal to Rome thould
be taken away, and that the Archbifhop’s
Court fhould be the laft refort in ordinary
cafes, and the Upper Houfe of Convoca-
tion? in fuch as touched the King. 3.
In 1534 it was ena&ed® that from the
Archbifhop’s Court there fhould be an
appeal to the Crown in Chancery, whence
was appointed the Court of Delegates,*® to
give definitive judgment. 4. The Courts
of Review, Star Chamber, and High Com-
miffion exifted concurrently for fome time
with the Court of Delegates. They were
not, however, ftatutably conftituted as
appeal Courts, and have all been ftatutably
abolifhed.t 5. In 1832 the Court of
Delegates was annihilated,® and an appeal
from the Archbifhop’s Court given to the
Crown® in Council, i.¢. to the whole
Privy Council. 6. In 1833 the Judicial”
Committee of Privy Council was fubfti-
tuted inftead of the Privy Council itfelf.
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7. In 1840 a mixed tribunal, compofed
of the Judicial Committee of Privy Coun-
cil and fome fpecified prelates, was confti-
tuted® to hear appeals from the Arch-
bithop’s Court, in cafe the proceedings
were commenced under a particular A&,*
but not otherwife.

The foregoing is a fummary of the
changes which have been made here in the
conftitution of Courts of final appeal in
caufes Ecclefiaftical. Thofe Courts are
at this moment three.

1. The Upper Houfe® of Convocation,
in cafes touching the King.

1. The Judicial Committee of Privy
Council united® with fome fpecified pre-
lates, in cafes commenced under a fpecial
ftatute.®

1. The Judicial Committee of Privy
Council® in ordinary cafes.
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CHar. IV,

. CHAPTER 1V.

Just GrounDs oF COMPLAINT AGAINST THE PRESENT

Orpinary CourT oF FinaL APPEAL.

I. Prefent Law prefcribes Three Courts.
Confiderations now confined to one only.

is clear that under the pre-

ent law the three Final Appeal

ourts, defcribed at the end
of the laft chapter, are now ftatutably
eftablithed in England. And this is by
no means a fatisfa®ory fyftem, that for
caufes identical in fubject-matter there
fhould be three totally diftin&t and dif-
fimilar Courts to which application may
be made, under varying circumftances,
in the laft refort. However, to waive,
in the future difcuffion of the fubje&,
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this caufe of diffatisfa&tion, and to pafs
over fome grave objections which might
be fuggefted againft the two firft Courts
eftablifhed for fpecial cafes, 1.the Upper
Houfe of Convocation, and 2. the Judicial
Committee of Privy Council united with
fome fpecified prelates; attention will
henceforth be direted exclufively to the
third or ordinary Court of Final Eccle-
fiaftical Appeal, conftituted by the A& of
1833, 7.¢. the Judicial Committee of Privy
Council, pure and fimple. And fome
grounds of complaint againft that Court
will now be pointed out, no account of
courfe being taken of the acknowledged
makethift by which fpiritual prelates have
been on occafion called in to advife.

II. No Sufficient Security for Dolirine
under the prefent Syftem. '
Now the firft juft ground of complaint
againft that Court is that there is no fuf-
ficient fecurity for the maintenance of
true do&rine.

CHar. IV,
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And here it is perhaps hardly neceffary
to fay, what is fully admitted on all hands,
that the obje& and duty of a Court are
not to make docrine, but to apply doc-
trine already fettled to the particular cafe
under view. ¢ The Judicial Committee,”
in Lord Campbell’s words,* ¢ was merely
a Court of conftru&®ion. Its duty was
to explain the meaning of legal docu-
ments.” Thefe are fa&s univerfally al-
lowed, and which have been frequently
declared alfo by the Court itfelf. The -
framers of do&rine for any national
Church certainly are not Courts, but the
Synods of that Church. The Liturgy,
Articles, and Canons of the Englith
Church are the exponents of her doc-
trine, and they have been framed by her
Synods. And this is the very footftone of
the compaét between Church and State:
that the code thus framed and fubfe-
quently accepted by the civil power is
the law which every Court in this country
has to apply in queftions of doctrine to each



Court of Final Appeal. 91

cafe fubmitted to its judgment. To ufe caar. 1v.
the words of an eminent and accomplifhed
member of the Court, uttered in my
hearing, with reference to writings charged
with herefy, < It is for the Court to de-
cide whether the paffages are confonant
or not with the Articles.” . . . That is
the funé&ion of the Court and cannot
be delegated.” Now thefe faés being
admitted, and I fuppofe no one of com-
petent information will deny them, it has
been faid, if the Court has only to apply
dorine already framed to the cafe in
hand, and not to frame new doétrine, that
no infecurity in this refpe& is entailed by
the prefent fyftem.

But to this propofition it is upon con-
fideration no way poflible to affent. For
though the Court is, as all admit, not
charged with the powerof making new doc-
trine, the pra&ical effe@s of its decifions
may be to do fo. And even though
the Judicial Committee has itfelf dif-
claimed either the intention or the power
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of framing do&rine, yet every one is
aware, to ufe the words of the late Bifhop
of London on this fubject,—

* How® much of the law of the land has been
made by the decifions of the judges. Every decifion
of a point of dotrine by the Judicial Committee
would form, as in other Courts of Final Appeal, a
precedent. Such precedents fettle or modify the
law, and at laft become law themfelves, And thus
a Supreme Court of Juftice may, in fome fenfe, not
only adminifter but make laws. . . . Can (it) give
any decifion upon a queftion which turns upon a
point of doétrine without affeting, to fome extent,
the doétrine itfelf, as one which is infifted upon or
not by the Church? Take any one cafe of this kind.
Suppofe (it) called upon to decide a queftion whether
fuch or fuch a do€&rine is or is not the do&rine of
the Church of England. The judgment may be to
this effect : It cannot be denied that the do&rine in
quettion is the doctrine of the Church of England,
but we do not think it indifpenfably neceflary that
a perfon fhould believe that doétrine, in order to the
exercife of his miniftry in the Church. Who does
not fee that a fucceflion of fuch judgments would
injure the charafer of the Church of England as a
teacher and maintainer of the truth 2”
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It is impoffible to deny the force and
juftice of thefe remarks. For it is plain,
by a fucceffion of judgments permitting
certain do&rines or forbidding certain
doétrines to be taught, that the Court
would either practically encourage the
teaching of thofe doétrines, or, on the
other hand, praically prevent their being
enforced throughout the whole region of
the Church’s inftructions. And thefe
events would neceflarily enfue notwith-
ftanding that the Court meanwhile re-
iterated its declarations that it neither
had the power nor entertained the inten-
tion of altering do&rine. Thus, while
the faith of the Church, according to the
Court’s declarations, abode untouched,
the inftruGtions given to the people
would affuredly be affected; and fuppofing
the Court to err, that which was not the
Church’s do&rine might be taught with
impunity, or that which was the Church’s
doétrine might not be fo taught, by her ac-

CHuar, IV,
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credited teachers to the people committed
to her care. The effe® of a feries of
erroneous decifions would clearly be moft
difaftrous, for even though a Churchman
might point to the Articles and Liturgy
and Creeds, and fay, thefe are the ftan-
dards of my Church, the decifions of a
Court cannot affe@ them; yet, if teaching
according to thofe ftandards was legally
forbidden, or teaching in contravention
of them legally authorized, the pra&ical
effe@s would be fuch as it is not needful at
greater length to defcribe. And thus,
while the duty affigned is fimply to in-
terpret, not to conftru&, the graveft ritk
is run that under the guife of interpreta-
tion the work of conftru&ion might be
carried on by a very different authority
from that to which the latter fun&ion
properly belongs.

And this rifk is all the more alarming
in proportion as the authority is lefs qua-
lified for interpretation. ¢ The Judges®
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of our Courts of Law,” in the words of cuar. Iv.
the late Bifhop of London, ¢ when called
upon to decide new cafes, decide upon
certain fixed principles, perfe&ly familiar
to them, which they have only to apply
to the facs of the particular cafe. Thefe
decifions are looked upon as faithful and
true expofitions of the law, becaufe they
proceed from thofe whofe thorough ac-
quaintance with the whole {yftem of Eng-
lith jurifprudence, both in theory and
practice, renders them perfectly compe-
tent to give them, and fo it may be that
thofe who are fet to adminifter the law
do in fome cafes make it. So in cafes of
dotrine, the judges who are ultimately
- to decide them may, by degrees, alter or
modify the laws which relate to them.
But then they are not verfed in divinity,
as the judges of the temporal Courts are
in the common and ftatute law, and in the
rules of equity.” Now if this be fo, and
doubtlefs thofe learned perfons would be
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the very firft to admit the truth of this
affertion, interpretation, which may have
at leaft the effe& of conftru&ion, cannot,
with any fatisfa&ion, be conceded to them.
This firft caufe of complaint againft the
prefent {yftem, that there is no fufficient
fecurity for do&rine, appears, upon confi-

. deration, well- founded. And the words of

that experienced and accomplithed noble-
man, who for feventeen years prefided
over the deliberations of the Judicial
Comnmittee, feem fully juftified, when,
{peaking of its prefent jurifdiGion in
matters {piritual, he faid, appealing mean-
while to the learned lord on the woolfack
for a confirmation of his affertion, that
«it? did take away from the Church, to
a certain extent, the fecurity which fhe
had poffeffled for the foundnefs of her
doérines.”

III. Incompetency of the Court.

THis infecurity is all the more alarming
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when the incompetence of the Court for
the fun®&ions affigned to it is confidered.
And this is the fecond juft ground of
complaint againft the prefent fyftem.

It muft at the outfet be confefled,
that this fubject fhould be approached
in the moft cautious manner, and treated
with a careful touch in no way calculated
to give juft offence. No man is worthy
to be liftened to for a moment on this
head who fhould fail to exprefs any other
than the very higheft refpet for the cha-
racters and talents and attainments of thofe
exalted perfons who conftitute the Judicial
Committee of Privy Council. It is quite
impoflible to overrate, perhaps difficult
even to eftimate duly, their eminent qua-
lifications for deciding cafes which fall
within their proper functions. For they
are the very flower of a profeffion which,
in intelleGtual attainments and perfpicuous
judgment, is probably equalled by none
other in the world. It would be hard to

H
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cuar. 1v.  devife a Court which, in all queftions in-
volving maritime, colonial, common, and
ftatute law, would be calculated to per-
form its duty more admirably than the
Judicial Committee. But when fpiritual
queftions are involved the cafe affumes a
different afpe&®. ¢ In all matters,” faid

eHans.35. the late Bifhop of London,*® ¢ requiring

;,'"6';5'_" judicial acutenefs and calmnefs, impar-
tiality and firmnefs, for the difcovery of
the truth of fa&s, and for the explanation
and application of the law, nothing more
is to be defired. Itisonly when queftions
of do&rine arife, and points of faith are
to be determined, that I objec to that
tribunal as incompetent. It is competent
to decide all queftions of ecclefiaftical law,
but not matters purely fpiritual, involving
queftions of divine truth. For this office
it is not properly qualified with reference
either to the Church’s original conftitu-
tion, or to the perfonal qualifications of
the judges.”
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It is, indeed, quite likely that no judi-
cial tribunal would be conduéted to the
beft advantage which was not prefided
over by a lawyer. There is a peculiar
aptitude of mind acquired by ftudy and
long practice—a peculiar habit of obferva-
tion and thought, the refult of long and
laborious training—which enables a lawyer
to dete& a flaw in an argument, to fee at
once the ftrength and weaknefs of a cafe,
to grafp it in all its bearings, and to apply
to it the rules of law. All this is very
hardly to be found in other men. And it
is certainly moft defirable that thofe pecu-
liar powers fhould be employed upon any
legal queftions incident to Ecclefiaftical
caufes. But thofe powers do not qualify
their pofleflors to decide points of religi-
ous doé&rine. There is what may be
called the theological as well as the legal
mind, and that, too, requires its peculiar
training. No fmall amount of laborious
application and fpecial ftudy is here alfo

Cuar. IV,
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requifite. It is, indeed, well known that
fome ornaments of the judicial bench have
been extremely well read in theology, and
the literature of our country gives moft
unexceptionable teftimony to the fact ; but
this is not commonly the cafe, as thofe

-moft learned perfons of which it is com-

pofed would be the very firft to admit,
They are not by their previous ftudy
and habits of thought generally qualified
to deal with purely fpiritual queftions,
and they are not confequently qualified,
in the cafes under view, to deal with a
confiderable part of the fubject-matter of
their judgments.

It may, perhaps, be faid that every
educated member of the Church has a
competent knowledge of her doérines.
Now, even were this true, it would not
meet the prefent exigency, as the mem-
bers of the Court under confideration are
not neceffarily members of the Church
of England. But it is not true. There
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are many grave queftions® in theology,
and thofe the moft likely to come under the
confideration of the Judicial Committee,
which fcarcely ever engage the attention
of the laity, efpecially of thofe whofe time
is otherwife taken up, and whofe profeffion
neceffarily leads their minds to other fub-
jeés. Itis eafy to conceive a cafe fub-
mitted to the decifion of the Court in
which the fubje@t-matter would be alto-
gether new to the members, and very
hardly to be underftood by them in the
abfence of previous ftudy and thought.
The terminology itfelf might be puzzling,
and they might hardly comprehend the
exa® meaning of fuch expreflions as,
to perfons verfed in theology, would
appear the mere alphabet of the fcience.
It muft be faid that, under fuch circum-
ftances, the members of the Court would
be quite incompetent to decide fatisfac-
torily queftions involving perhaps in their
confequences the peace and unity of the

CHar, IV.
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Church,® ¢ when all their previous ftudies
had lain in an entirely different direction,
and when their minds had not been pre-
pared by the habitual confideration of fuch
matters to take an exa& and comprehen-
five view of the cafe before them in all its
bearings.”

But not only is there an abfence of the
neceflary training in the legal mind for the
folution of theological queftions, it may-
very juftly be fufpected that a pofitive lack
of neceffary information, for the decifion
of the matters fubmitted to the Court,
would often be found, The field of
Chriftian do&rine and the national faith
is a very wide one. To have maftered its
details implies no inconfiderable amount
of reading, and that in feveral languages.
And here, for one, I muft proteft againft
a very prevalent notion, that an opinion
of any value can be formed by running to
text-books, or turning out a word in an
index, and referring to ifolated paflages
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bearing on the matter. In the firft place,
fome of our moft renowned text-books
miflead moft groflly, and the moft feri-
ous and mifchievous blunders® have in the
higheft quarters been made within a very
few years by placing confidence in them.
But even where they are right, and fup-
pofing them to be quite right in any par-
ticular cafe, it is very certain that a fudden
application to a new fubje&, and a curfory
glance at fources of information previoufly
unftudied, do not ordinarily qualify any
one for forming a corre& judgment. Pre-
vious acquaintance with a fubje& is no
more than neceffary for fuch a purpofe.
And in corroboration of the fufpicion
that the Final Appeal Court, as at prefent
conftituted, does not poflefs the requifite
information for the fpiritual funéions af-
figned to it, it muft be frankly faid that
obiter diffa have been heard to fall from
that tribunal by thofe who take an intereft
. in attending its proceedings, which plainly

Caar. IV,
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teftify that fome very ftrange mifappre-
henfions fometimes find place there in the
judicial mind on very fimple elements of
theological learning. Indeed, a very high
ornament of the legal profeflion, and one
charged with the moft important funcions,
has been known to declare, if it fell to his
lot to decide fome queftions of fpiritual
learning, that, after having heard the ela-
borate and, at times, fomewhat perplexing
argumentsof counfel on the matterin hand,
he fhould be compelled to refort to the ex-
pedient of toffing a coin of the realm into
the air and concluding his judgment ac-
cording to that fide of the piece which
fell uppermoft. If this was faid in joke
it is a joke which very furely is founded on
folid and fober truth. When the noble
lord, who fo long prefided over the de-
liberations of the Judicial Committee,
declared (as before faid) that “in fome
cafes' he required the aid of a fpiritual
body in forming his judgment,” he af-
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furedly fpoke words of truth and fober-
nefs, for doubtlefs the need of full pre-
vious information on the matters fubject
to adjudication cannot rightly be difpenfed
with on fuch grave occafions.

There is another poffible condition of
circumftances under which the compe-
tence of the Court lies open to ftill graver
fufpicion. And that is a condition by no
means improbable. Indeed, it is faid that
it has been very lately realized. Suppofe
a new herefy invented, and that there are
no pofitive documentswhich could be cited
precifely bearing on the point. Then if
the Court is only a Court of interpretation,
as is conftantly afferted and fully admitted,
the very elements upon which to found a
decifion would be abfent. Some external
information would certainly here be re-
quifite beyond that fupplied by the autho-
rized formularies themfelves. A more
extended infight into theological learning
would be quite needful for arriving at

Cnar, IV.
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cuar.1v. juft conclufions; and this is an infight
which could very hardly be expeed, fave
in thofe who had made the fubje& their
fpecial ftudy.

From the foregoing confiderations, it
is no wonder if a very general impreffion
prevails that a more fpecial training of
the mind, and a more comprehenfive and
more exact knowledge of the fubjec-
matter involved, than is now the cafe,
is needed by the members of the Judicial
Committee of Privy Council for the
fatisfaory decifion of fpiritual queftions.
And though it is impoffible to over-efti-
mate the high qualifications of that Court
for the performance of all its other func-
tions, ftill one ventures to hope that no
juft offence will be given by exprefling
grave doubts of its competence to dif-
charge fatisfatorily thofe now under
view.
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IV. Diffenters poffible Members
of Court.

THE third ground of complaint is that
the members of the Court are not necef-
farily members of the Church of England.
And that this is a juft ground of com-
plaint we have the teftimony of the noble
lord the chief author of the ftatute which
eftablifhed the Judicial Committee. Some
years after that tribunal had been in ex-
iftence he aflured the Houfe of Lords,
when f{peaking on the fubje& of judgments
involving do&rine, that ¢ he* confidered
that any member of the Council, not
being a member alfo of the Church of
England, ought not to fit in fuch cafes.”
The juftice of this grave opinion, given
on fuch grave authority and on fo grave
an occafion, will hardly be difputed. In
this age great uneafinefs is exprefled in
many quarters at any limitations, how-
ever juft, at any reftrictions, however

CHar. IV
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wholefome, being affigned, by proper au-
thority, as boundaries of faith and doc-
trine. But to have fuch limitations and re-
ftrictions defined in matters of the national
faith, by perfons who do not even profefs
to hold that faith, is a ftrange anomaly.
Yet againft fuch an anomaly there is no
guarantee whatfoever under our prefent
fyftem. And not only is there no gua-
rantee againft this anomaly, but it would
be ftatutably legal. It muft, moreover,
be faid that there is fome ritk of fuch a
ftate of things occurring, when a Privy
Councillor has thought it confiftent with
his duty to enrol himfelf as a member of
the ¢ Liberation Society,” an inftitution
chiefly remarkable for its bitter animofity
and untiring hoftility to the Church of
England.

Not only is this ftate of things an ano-
maly,—that is far too mild a defcription;—

it is a cruel hardfhip. We do not think

highly of the management of conquerors,
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even Chriftian ones, who have forcibly
compelled the vanquithed to accept their
~vi&tors’ faith, But if they had gone
about to fit in judgment on the terms of
their vi&tims’ own religion, to model and
define that by their foreign arbitration, we
fhould perhaps think worfe of them ftill.
It is really a barbarous exercife of power,
and one to which none but the moft flavith
difpofition would quietly fubmit, that the
definition of the do&rines of any man’s
religion fhould be committed to the arbi-
trament of thofe who hold a different
faith. But that a Chriftian nation thould
ftatutably fubje& its own faith to fuch a
procefs is, indeed, pafling ftrange. And
every Churchman in this land has juft
ground of complaint on public as well
as perfonal grounds againft fuch inhuman
legiflation as this:—
obx EoTe véoog
riig & fjvrw’ aménrvoa paNkov.

Prom. V. 1105-6.
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V. Prefent Court an Anomaly in
Furifprudence.

THE fourth ground of complaint againft
the prefent Court of Final Appeal is that
the fyftem now eftablithed is in dire@
contradition to the whole genius of
Englifh jurifprudence. That Spiritual
queftions fhould be tried by Spiritual
Courts, or at leaft by Courts in which the
fpiritual element prevailed, was the uni-
verfal pra&ice in this country, until the le-
giflation of 1833 relegated them, in the laft
refort, to a purely lay tribunal. That a
very abfurd anomaly was thus introduced
into our judicial fyftem may perhaps be
demonftrated by an illuftration better than
by any other means. Suppofe that, under
the prefent ftate of things, the patron of a
living were to enter an a&ion, under the
form of quare impedit, in a Common Law
Court, againft a Bithop for refufing to
inftitute a clergyman to that benefice;
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fuppofe the Bifhop were to plead in de-
fence that the Clerk in queftion held, and
had preached, the do@&rine, fay, of ¢ Patri-
paflianifm :” the Judge of the Common
Law Court would furceafe from pro-
ceeding, on the ground that the plea
would be good in cafe ¢ Patripaffianifm”
was contrary to the do&rine of the Church
of England. Of that point he would fay
that the Common Law Court, as being a
lay tribunal, was no judge, and he would
defire an iffue to be tried in the Spiritual
Courts to decide the queftion. Suppofe
the Spiritual Court to find that the Clerk
was a heretic. From fuchdecifion anappeal
would then lie on the do&rinal queftion to
the Judicial Committee of Privy Council,
a purely lay tribunal, a Court of civil
judicature, not one fpiritual perfon being
ftatutably a member of it. Thus a caufe
which had been relegated from a Common
Law Court, on this very ground that it
was a lay tribunal, to a Spiritual Court,

Char, IV.
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would be carried back, in the final event,
to a tribunal lying under the very fame
incapacity as that which, according to the
received principles of Englith jurifpru-
dence, neceffitated the firft relegation.
But really fuch flagrant contradicions as
thefe in legal proceedings are not credit-
able, nor do they appear more tolerable
when it is remembered that the fyftem
which entails them is of mufhroom growth.
The alternative feems patent enough;
either our traditional and more venerable
method of procedure muft have been er-
roneous, or this modern plan muft be
altogether indefenfible.

VI. Furifdittion obtained by an
Accident.
Tue fifth ground of complaint againft
the prefent Court of Final Appeal is that
the jurifdiction it exercifes over the very
higheft fubje@®-matter—that of faith and
do&rine,—fell to its lot by an accident.
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It is unneceffary to repeat the unanfwer-
able evidence of this fact, as detailed
above at pp.74-81. The teftimony, how-
ever, of the late Bifhop of London, and
of Lord Brougham, may fitly be here
cited. The former, when fpeaking of
the fubftitution of the Judicial Committee
for the Court of Delegates, faid that on
that occafion the queftion of doétrinal
appeals was “ not' alluded to.” < The
reafon of which,” he added, I fuppofe
was this, that appeals to that Court in
fuits involving queftions of do&rine had
been fo exceedingly rare . . . that the
contingency of fuch an appeal came into
no one’s mind.” Lord Brougham alfo
admitted that jurifdi®ion in cafes of doc-
trine fell per incuriam to the Court. His
words, as before quoted,were, < He" could
~ not help feeling that the Judicial Com-
mittee of Privy Council had been framed
without the expe&ation of [fuch] queftions
. . . being brought before it. It was
I

Crar. IV,
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created for the confideration of a totally
different clafs of cafes, and he had no
doubt that, if it had been conftituted
with a view to fuch cafes . . . fome other
arrangement would have been made.”

It was fhown above, pp. 79, 80, how
this unhappy cataftrophe really occurred in
the year 1833. And fo from inadvertence

- on the one hand, and a carelefs ufe of

terms on the other, in drafting an AG&™
of Parliament, one of the higheft and
moft important branches of judicature,
involving interefts connected not only
with this world, but the next, fell, by a
hap-hazard chance, to a Court no way
qualified for the duties affigned, and to
which thofe interefts never would have
Been committed with deliberate purpofe
and on fufficient confideration. This
furely fupplies good ground for com-
plaint, and amply juftifies the loudeft
appeals for a remedy.

It is further to be noted that the eccle-
fiaftical authority of this Court cannot
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plead a word on the fcore of antiquity in
its favour. The unfortunate mifchance
which conferred this jurifdi¢tion in matters
fpiritual is of very recent date, fo that no
ancient ufage or cuftom can throw any
mantle of defence round it. Venerable
antiquity might confer on it fome con-
ftitutional claim for refpe&, even though
its origin was remotely traceable to an
error. But it cannot boaft even of the
recommendation of ancient cuftom to re-
concile us to its exiftence. It is of mufh-
room exiftence, a creation comparatively
of yefterday. It fprung up indeed at firft
unobferved and in retired obfcurity, but
from its fudden expanfion, its ftrange
growth, and its dangerous qualities, it
foon attraded unenviable notoriety, and
has become the fubje& of juft fufpicion,
alarm, and complaint.

VIL. Spiritual Queftions referred to a
Lay Tribunal.

THE fixth and laft ground of complaint

Cnar. IV,
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now to be mentioned againft the Court
of Final Appeal is, that, under the prefent
law, {piritual queftions are referred to lay
judges. Now to fome minds this appears
to be the greateft offence of all in the
prefent fyftem, indeed, fo great as to caft
all others into the fthade. Yet, of courfe,
I am aware that to other minds this may
appear to be no offence at all. That is
to fay, that the mere fa& of the Court’s
being a lay tribunal, irrefpe&tive of any
other difqualification, may appear to them
to afford no juft ground whatever for dif-
fatisfaction. However, as I fuggeft this
as a diftin& ground of complaint, it be-
hoves me at leaft to endeavour to thow
it to be a juft one.

(a.) Now, in the firft place, to refer
fpiritual queftions to the arbitration of
lay judges is againft the original confti-
tution of the Church of Chrift.

¢ There is,” faid the late Bifhop of
London, when addrefling the Houfe of

/‘
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Lords on this fubje&," ¢ an inherent and
indefeafible right of the Church to teach
and maintain the truth by means of her
{piritual paftors and rulers, a right in-
herent in her original conftitution and
expresfly granted to her by her Divine
Head in the terms of the apoftolical com-
miffion.” ¢ Go° ye, therefore, and teach
all nations,” were the Lord’s words on
the Galilean mount. That was a duty
committed alone to His apoftles and
thofe who fhould fucceed them, and, fo
far as can be thown by juft example, may
not be publicly ufurped by any others.
This fundamental principle of the
Chriftian Church,—that thofe who were
ordained to her miniftry, and thofe only,
thould be the arbiters of her doérine—
then eftablifhed by her Lord as an
original part of her conftitution, formed
the footftone of her authoritative pro-
ceedings, in refolving thofe doubts which
early arofe within her borders. And that
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has remained a fixed principle ever fince_
fave in inftances of unjuft ufurpation.
Within about feventeen years of our Sa-
viour’s crucifixion a difcuflion arofe as to
whether the Gentile converts fhould be
taught the neceflity of circumcifion on their
admiffion into the Chriftian Church. To
determine this queftion it was agreed that
S. Paul and S. Barnabas? fhould go up to
Jerufalem; and on their arrival ¢ the?
apoftles and elders came together to con-
fider of this matter.” The decifions ar-
rived at were forwarded to Antioch in
the name of the apoftles and elders, and
of the whole Church. And though the
whole Church at Jerufalem then confented
to the judgment, yet it is obfervable that
it was to the apoftles and elders, and to
them only, that S. Paul and S. Barnabas
were fent about the matter under difcuf-
fion. They were the apoftles and elders,
and they only, who came together to
¢ confider® of this matter.” And further,
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the judgment then given is afterwards
mentioned in Holy Writ as having been
determined by the apoftles and elders and
by them only. ForwhenS. Paul proceeded
on his fecond journey, in company with
Silas, as they paffed through the cities
¢ they* delivered them the decrees for to
keep that were ordained of the apoftles
and elders which were at Jerufalem.”
Now this element of the original con-
ftitution of the Chriftian Church, as eftab-
lithed by her Lord Himfelf, and thus
illuftrated by apoftolic practice, prevailed
throughout all the firft ages of her exift-
ence. All her early hiftory, all accounts
of her firft Councils teftify to this fa&,
that the arbitration of fpiritual queftions
was confined to fpiritual judges. And
when on occafion laymen conjoined their
authority to that of her ordained minifters,
by figning their names to recorded judg-
ments, the fignatures*® of the clergy ran—
ego definiens fubfcripfi,—thofe of the laity
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in quite a different form,—ego confentiens
Jubferipfi.

And fo to refer the law divine to the
arbitration of laymen is againft the ori-
ginal conftitution of Chrift’s Church.

(4.) In the fecond place, to refer fpiri-
tual queftions to the arbitration of lay

~judges is againft the practice which pre-

vailed in Chriftian ftates in the early ages
of the Church.

That great change in the world’s hiftory,
the adoption of Chriftianity by the civil
power, was allowed to work no change
in this refpe& on the original conftitution
of the Church. We continually find the
perfonal teftimony of the higheft autho-
rities in thofe times accorded to this prin-
ciple, that fpiritual queftions fhould be
reftricted to the arbitration of fpiritual
judges. The Emperor Conftantine, at
the Council of Nice, teftifying his joy at
being furrounded by fo auguft an affem-
bly, declared that ¢ he* himfelf defired
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to appear in the Council fimply as one
of the faithful, and that he freely left to
ths Bifthops the fole authority to fettle
queftions of faith.” Valentinian the Elder,
when the condemnation of Arianifm was
propofed, faid that ¢ he’ himfelf being
one of the laity might not meddle in fuch
matters, and thereupon willed that the
clergy, to whom the care of fuch things
belongeth, fhould meet and confult to-
gether by themfelves where they thought
good.” Theodofius the Great declared
that it was unlawful for a layman, how-
ever exalted,  to* interpofe in religious
affairs.” To the fame purpofe are the
words of the Emperor Bafilius, ¢ Lay-
men® muft by no means meddle with
caufes ecclefiaftical, nor oppofe themfelves
to the unity of the Church or Councils
(Ecumenical.” In fine, the practice of
the early Chriftian emperors is fully ex-
prefled in thofe pregnant words of Ca-
faubon, ¢ The® pious emperors fan@ioned
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the reception of thofe things by all the
people which the Fathers of the Church
had decreed.”

And fo to refer fpiritual queftions to
the arbitration of lay judges is againft the
practice which prevailed in Chriftian ftates
in the early ages of the Church.

(c.) In the third place, to refer {piritual
queftions to the arbitration of lay judges
is contrary to the principles laid down by
an unbroken fucceffion of the moft truft-
worthy authorities.

De Marca, fpeaking of the proceedings
of the Emperor Theodofius, with refpe&
to ecclefiaftical jurifdiction, fays :—

“ Eximii© profe€td auttoritate potiti funt Impera-
tores Romani in rebus et judiciis ecclefiafticis. Sed
nullum, ut exiftimo, proferri poteft exemplum judicii
canonici ab uno Epifcopo redditi, de quo ftatim re&i
vid querela delata eft ad principem. Illi judices ec-
clefiafticos dabant, nunquam autem de re canonicd
cognitionem fufcipiebant, fed de ordine judiciorum.”

Van Efpen writes in the fame fenfe:—

¢¢ Indubitatum,? eft examen ac decifionem fidei,
Ecclefiz ejufque miniftris, non autem principibus
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laicis, a2 Deo concreditam. ., . . Nec id unquam
Principes Catholici fibi attribuerunt, fed ipfos Pon-
tifices et Epifcopos et Ecclefiz paftores, judices
doétrinz nunquam non agnovére.”

Again, that fame writer thus diftin-
guifhes between the civil and ecclefiaftical
funé&ions touching matters fpiritual :—

“¢ Aliud® enim longe eit principem fe interponere

promulgationi novz legis per fuas provincias ejufque:

executioni, et aliud velle judicare de ipfis articulis et
dogmatibus, five quid de fide credendum, vel non
credendum definire.”

The diftin&ion thus exprefled by the
greateft of modern canonifts regulated
the exercife of the imperial or royal fu-
premacy in the ¢ Appellationes tanquam
ab abufu,”—the ¢ Appel comme d’abus,”
—a fubje& which has received great atten-
tion from the French lawyers and divines.
It has been largely treated’ of by M. Lainé,
as quoted by M. Dupin, in his ¢ Manuel
du droit Eccléfiaftique.” And the inter-
ference of the civil power is by them
reprefented as being fpecially limited to
three cafes. 1. When ecclefiaftical autho-
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rities had exercifed an excefs of fpiritual
power; 2. When they had violated the
laws of the kingdom and the rights of
citizens; 3. When they had committed
outrage or violence in the exercife of
ecclefiaftical fun@ions. But under that
form of appeal no right of interference
was ever claimed by the civil power
in the determination of purely fpiritual
queftions. The do&ors of the Sor-
bonne ftrenuoufly afferted the liberties
of National Churches in this refpect,
upon the principle that, as in queftions
of faith they could decide independently
of the Pope, & fortiori, they could decide
independently of the Prince. Pope Cle-
ment VII. was addrefled by one of their
moft celebrated writers, Petrus Allia-
cenfis, in the name of the whole faculty,
on the fubje&t, and he afferted that to
exclude Bithops from the examination
and decifion of f{piritual queftions was
“ contra jus tum divinum quum huma-
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num.” In maintaining this principle of
independence in matters {piritual the
celebrated Bofluet afterwards bore a con-
{picuous part in his defence of the liberties
of the Gallican Church. And in the ec-
clefiaftical law of France that principle is
ftill acknowledged, for though the < 4ppel
comme d’abus” yet exifts, it is admitted
only where the rights of fubjects are in-
volved, not in queftions of faith and doc-
trine.

But to come to the authorities of our
own country, we have the teftimony of
our moft renowned Jurifts very plainly
recorded on this fubje®,—Sir Edward
Coke, Lord Bacon, Sir William Black-
ftone, may all be quoted. Sir Edward

Coke's words are :—

“ Certain it is that this kingdom hath been
beft governed, and peace and quiet preferved, when
both parties, that is when the juftices of the temporal
Courts and the Ecclefiaftical judges, have kept them-
felves within their proper jurifdictions, without en-
croaching or ufurping one upon another, and when

Cuar. IV,
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fuch encroachments or ufurpations have been made,
they have been the feeds of great trouble and incon-
venience.”

Sir Edward Coke alfo faid, in the cafe
of quare impedit,—
¢ If the caufe of refufal to inftitute be fpiritual,

the Court fhall write to the Metropolitan to certify
thereof.”

Lord Bacon, fpeaking of queftions
touching the law divine, fays that they
fhould be—

¢ Left! to the holy wifdom and fpiritual difcre-
tion of the mafter builders and inferior builders in
Chrift’s Church.”

Sir William Blackftone fays :—

< If¥ the caufe be of a fpiritual nature (as herefy
particularly alleged) the faét if denied fhall be deter-
mined by a jury, and if the fa&t be admitted or
found, the Court, upon confultation and advice of
learned divines, fhall decide its fufficiency.”

In Specot’s cafe the Court of King’s
Bench ruled that—

¢ It doth not appertain to the King’s Court to
determine fchifms and herefies; and where the ori-
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ginal caufe of the fuit is matter whereof the King’s
Court hath cognizance, the King’s Court is to con-
fult with divines to know whether it be fchifm or
not.”

And the evidence of all this high legal
authority may finally be fummed up in
the words of Bra&on, contained in one
of the moft ancient, as well as the moft
methodical and accurate, treatifes on Eng-
lith law ever written. In fpeaking of the
diftin&ion between civil and ecclefiaftical
jurifdi&ion he fays :—

¢ Cum’ diverfz fint hinc inde jurifdiGtiones, et
diverfi judices, et diverfz caufee, debet quilibet
ipforum imprimis =ftimare an fua fit jurifditio, ne
falcem videatur ponere in meflem alicnam.”

And again, in the fame fenfe, he
writes :—

¢ Non! pertinet ad regem injungere peeni-
tentias, nec ad judicem fecularem, nec etiam ad
eos pertinet cognofcere de iis, que funt {piritua-
libus annexa.”

Such teftimony we have on this point
upon the foregoing authority of the moft
learned Canonifts and Jurifts.
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Of courfe the teftimony of divines
might be quoted to an indefinite length
on this head, but perhaps fome perfons
might be difpofed to give lefs weight to
their opinions from a lurking fufpicion
that they were over-favorable to the au-
thority of their own order. However, the
evidence of fome fhall be produced.

A public epifcopal document of King
Henry VIII.’s time contains the following
words: “In™ matters of faith and interpre-
tation of Scripture no man made definitive
fubfcription but Bifhops and Priefts, for-
afmuch as the declaration of the word of
God pertaineth unto them.” The great
{choolman, Field, when fpeaking on the
fubjet of fpiritual decifions, fays: « We®
all teach that laymen have no voice de-
cifive, which may be confirmed by many
reafons.” On three of thofe reafons that
learned author dilates; the firft being
drawn from the nature of the relation-
fhip between a paftor and a flock; the
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fecond from the apoftolic differtation on
the gifts which He who ¢ afcended® up on
high gave unto men;” the third is bafed
on hiftorical precedent. Hooker fays,
¢« Of? this moft certain we are, that our
laws do neither fuffer a Spiritual Court to
entertain thofe caufes which by the law
are civil, nor yet if the matters be indeed
fpiritual, a mere Civil Court to give judg-
ment of it.” Jeremy Taylor defignates
the introduction of lay judges into matters
fpiritual as ““an? old heretical trick.” And
fpeaks of it as “a’ pretty pageant, only
that it is againft the Catholic practice of
the Church, againft the exigence of Scrip-
ture, which bids us require the law at the
mouth of our{piritual rulers.” Thelearned
Barrow, who never committed himfelf to
any aflertion which would not ftand the
teft of ftriGteft fcrutiny, afferts that < the*
power of managing ecclefiaftical matters
did, according to primitive ufage, wholly
refide in fpiritual guides,” And, finally, the
K
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united judgment of thofe learned perfons
who, at the period of the Reformation,com-
piled the digeft of ecclefiaftical law, then
intended for the regulation of the Englith
Church, and known as the * Reformatio
legum Ecclefiafticarum,” lent the whole
weight of their authority to the principle
now contended for. On the fubje& of an
appeal carried, in a fpiritual caufe, to the
Crown, their language is as follows :—

““ Quot cum fuerit caufa devoluta, eam vel con-

cilio provinciali definire volumus fi gravis fit caufa,
vel a tribus quatuorve Epifcopis.”

And fo to refer fpiritual queftions to
the arbitration of lay judges is contrary
to the principles laid down by an unbro-
ken fucceflion of the moft truftworthy
authorities.

(4.) In the fourth place, to refer fpiri-
tual queftions to the arbitration of lay
judges is a breach of the compact between
the Church and the State of England.

That compaét can be found wholly
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reprefented in no one inftrument. It can cuar. Iv.

be traced to no one fpecific date. It is
made up of various elements, and muft
be fought in decifions of great Councils,
in Canons of Synods (which need not be
particularly {pecified), in acknowledged
obligations of the Crown, in A&s of
Parliament, in declarations of Princes,
in the Common Law, and in immemorial
ufage. To fuch various fources for in-

formation on this fubje we muft have

recourfe.

Now in Saxon times we find this com-
pact very early exifting. The firft claufe
in the A&s of the Mixed Council of Braf-
ted, A.p. 696, enadted by King Withred,
with the aflent of his Princes and the whole
affembly, runs thus—<¢ Let® the Church
be free and maintain her own judgments.”
That is the footftone on which the union
of Church and State was then laid. In the
later ages of the Saxon period it is well
known that the Bithop and the Sheriff,

uSpel.Conc.
1. 194.
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or Alderman, prefided in the County
Court, the one for the decifion of {piritual,
the other for that of civil caufes. And
this principle, that fpiritual queftions
thould be confined within the province
of the fpiritual judge, is plainly laid down
in the laws of King Edgar :—

«¢ Celeberrimo * huic conventui Epifcopus et Al-
dermannus interfunto, quorum alter jura divina, alter
humana, populum edoceto.”

The words of that fame monarch to
Archbithop Dunftan and his fuffragans
(a.p. 969) are to the fame purport, en-
forcing the diftin&tion between civil and
fpiritual authority. ¢ 1,”7 faid he, ¢ wield
the fword of Conftantine, you that of
Peter.”

And when the changes introduced by
the Norman inftitutions effected.a dif-
tin& feparation between the Ecclefiaftical
and Civil Courts, it was exprefsly forbidden
that fpiritual caufes thould be fubmitted
to lay judges. This was definitely laid

/‘
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" down by the Charter of King William I,
A.D. 1085, in the following words :—

¢ Nec® caufam, quz ad regimen animarum per-
tineat, ad judicium fecularium hominum adducant.
Sed quicunque fecundum Epifcopales leges de qui-
cunque causi vel culpi interpellatus fuit, ad locum,
quem ad hoc Epifcopus elegerit et nominaverit, ve-
niat, ibique de causi vel culpi ful refpondeat. . . .
Hoc etiam defendo et mea authoritate interdico, ne
ullus vicecomes aut prepofitus feu minifter regis, nec
aliquis laicus homo de legibus, quz ad Epifcopum
pertinent, fe intromittat.”
. The Eighth Conftitution® of Claren-
don expresfly laid down that every fpiri-
tual queftion fhould here be terminated
in the Court of the Archbithop, thus
reftri®ing to fpiritual arbitration, within
this land, all caufes involving do¢trinal
contention.

Then comes the keyftone of Englith
liberty, the charter of our national free-
dom. And what are the very firft words

of that time-honoured document ? Magna

Charta thus begins :—
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Cuar.IVv.  “ Libera fit Ecclefia habeatque fua jura liber-
tatefque illzfas.”

It fhould be remembered that this char-
ter of the rights and liberties of the Church
received frefh national confirmation in the
reigns of King Henry III, King Edward I,
King Edward III, King Richard II, King
Henry IV, and that in fome inftances
feveral times repeated. And the very
firft of thofe rights and privileges is to
arbitrate on her own doétrines.

The thirteenth chapter of the ftatute
< Articuli Cleri,” defcribed by Lord Coke,
not merely as enacting, but as declaratory
of, the common law and cuftom of the
realm, runs thus:—

b Cited in « Alfo® it is defired that fpiritual perfons, whom
ﬁf‘i‘lz’s' our Lord the King doth prefent unto benefices in
p. 610. the Church, if the Bifhop will not admit them,

(either for lack of learning or for other reafonable
caufe,) may not be under the examination of lay
perfons, but that they may fue to an Ecclefiaftical
Judge, to whom it of right belongs, for the obtaining
of fuch a remedy as may be juft.”
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The anfwer is,—

¢ Of the fitnefs of a perfon prefented to a benefice
the examination belongs to the Ecclefiaftical Judge.
 So it hath been heretofore ufed, and fhall be fo in
future.”

Even in the reign of Henry VIII, that
moft rapacious grafper of rights and pri-
vileges no way appertaining to him, when
by ftatute (26 Henry VIIL. c. 1.)  the
King’s Grace was authorized to be Supreme
Head,” this capacious title was by no
means interpreted to confer authority on
the Crown to give final judgment by lay
authority on matters of faith. It is ex-
plained to a much more inoffenfive fenfe
in a State Paper lately difcovered by Mr.
Froude® in the Rolls Houfe MSS, the
words of which are as follow. The King
does not—

*¢ Pretend thereby to take away any power from
the fucceflors of the Apoftles that was given to

them by God . ...” Nor did ¢ the King’s Grace,
his nobles, or fubjefts intend to decline or vary
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from the Congregation of Chrift’s Church in any-
thing concerning the Articles of the National
Faith.”

Indeed, whatever may have been falfely
faid to the contrary, it is quite plain
that throughout this reign queftions of
the law divine were generally thought to
be conftitutionally reftrained to the fpiri-
tualty. Forthough A&s of Parliament fre-
quently dealt with fpiritual matters; yet
it is evident to thofe who take the trouble
to inveftigate dates, that fuch matters
were previoufly fettled in the Provincial
Synods, and fubfequently ratified by the
civil legiflature. And indeed this courfe
was followed not only in matters of pure
fpiritual cognizance, but often in fuch as
only touched on ecclefiaftical jurifdiction.
The nullification of Queen Catherine of
Arragon’s marriage was wholly the a&¢ of
the Convocations. The divorce of Queen
Anne Boleyn was fanctioned® by the fame
authority. The nullification of Queen
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Anne of Cleves’ marriage was entirely
decided by the fame tribunal, and its
hiftory affords a moft impofing inftancef
of the judicial functions then exercifed
by the fpiritualty. To have fubmitted
a queftion of faith and do&rine to lay
judges would certainly then have excited
a meafure of furprife ftrangely contraft-
ing with the indifference with which fuch
a courfe is at this day witnefled.

Nor were matters in this refpect changed
in the next generation.

It is notorious that the Supremacy
A&® above referred to, having been re-
pealed in the reign of Queen Mary, was,
among others in like condition, revived in
the firft year of Queen Elizabeth, but in
a more inoffenfive form, the term ¢ Su-
preme Governor”" being then fubftituted
for that of ¢ Supreme Head.” And even
left that lefs furprifing title fhould feem
to challenge defining authority for the
Crown in matters purely fpiritual, her
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Majefty thought fit, by her injun&ions,
to difclaim fuch an interpretation in the
words following :—

¢ Certainly her Majefty neither doth nor ever
will challenge any authority than that was chal-
lenged and lately ufed by the noble Kings of famous
memory, King Henry VIII. and King Edward VI,
which is and was of ancient time due to the Imperial
Crown of this realm, that is, under God, to have
the fovereignty and rule over all manner of perfons
born within thefe her realms, dominions, and coun-
tries, of what eftate, either ecclefiattical or temporal,
foever they be, o as no other fovereign power fhall,
or ought to have, any fuperiority over them.”

Here, again, we find the civil power‘
reftrained to fovereignty over perfons,
i. e. excluding Roman affumption, and
to that meafure of authority of ancient
time due to the Imperial Crown of this
tealm. Andfuch meafure of authority moft
unqueftionably never extended anciently
to arbitration in queftions of faith.

Again, the royal declaration prefixed to
the Articles of Religion in King Charles
the Firft’s reign, and pledging fubfequent
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Sovereigns by its prefence, clearly reftrains
{piritual queftions to fpiritual arbitra-
ment ;—

¢ Ifk any difference arifes about the external
policy concerning the injunétions, canons, and other
conftitutions whatfoever thereto (7. e. the Church)
belonging, the Clergy, in their Convocation, is to
order and fettle them.” '

- The Bill of Rights, another defence
againft ufurpations, fet forth a virtual re-
petition of thofe memorable ena&ments
of the Council of Brafted and of Magna
Charta,—¢ Letthe Churchbe free,”—when
it reprobated the relegation of f{piritual
caufes to a civil tribunal in thefe words:—

¢ The! Commiffion for ereting the late Court of
Commiffioners for Ecclefiaftical Caufes, and all other
Commiffions and Courts of a like nature, are illegal
and pernicious.”

Eight out of the then twelve Judges,
with the Attorney and Solicitor General,
in Queen Anne’s time, added the weight
of their authority to enforce the principle
that fpiritual queftions fhould be decided
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by fpiritual judges when they gave this
opinion on a cafe fubmitted to them by
the Crown :—

“ We™ humbly lay before your Majefty that all
our law books that fpeak of this fubject, mention(ing)
a jurifdiction in matter of herefy and condemnation
of heretics, as proper to be exercifed in Convoca-

tion . . . and none of them that we find making
any doubt thereof.”

The Common Law of England, in the
matter of prohibitions, is true, and always
has been, to the principle here contended
for. It is diftin&ly laid down that—

¢ If® the Ecclefiattical or Spiritual Courts pro-
ceed wholly on their own Canons they fhall not be
prohibited by the Common Law, for they fhall be
prefumed to be the beft judges of their own laws.”

And again,—

¢ When© the Ecclefiaftical Court hath the fole
cognizance of a caufe their proceedings are not ex-
aminable at Common Law, though erroneous, and no
prohibition will lie.”

And again,—

“ IfP a matter is properly determinable in the
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Spiritual Courts, and they make an erroneous decree,
the King’s Bench will not grant a prohibition.”

Thus this venerable compact, that—
““the Church fhould be free and maintain
her own judgments,”—has beenratified over
and over again, and confirmed in all ages
of our hiftory, by a&s of Councils, by
Canons of Synods, by acknowledged ob-
ligations of the Crown, by A&s of Par-
liament, by declarations of Princes, by
Common Law, and by immemorial ufage.
The principle now maintained is fo dif-
tinétly embodied in the preamble of the
ftatute (24 Hen. VIIL. 12) that it fhall be
here tranfcribed. And as that document is
the exaé expreflion of the prefent com-
pact between the Reformed Churchof Eng-
land and the State of England; its contents
deferve the moft careful confideration, and
fhould be the foundation of all leglﬂatlon
. which affe@s their joint interefts.

Speaking of ¢ this realm of England,”
it fays:—

CHar, IV,
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¢ The9 body fpiritual, whereof having power,
when any caufe of the law divine happened to come
in queftion or of fpiritual learning, then it was de-
clared, interpreted, and fhowed by that part of the
faid body politic called the fpiritualty, now being
ufually called the Englith Church, which always hath
been reputed, and alfo found of that fort, that both
for knowledge, integrity, and fufficiency of number,
it hath been always thought, and is alfo at this hour,
fufficient and meet of itfelf, without the intermeddling
of any exterior perfon or perfons to declare and de-
termine all fuch doubts, and to adminifter all fuch
offices and duties as to their rooms fpiritual doth
appertain.”

And laftly, this ancient compaé between
the Church and the State, fo heedlefsly
broken in the year 1833, was from time to
time folemnly ratified by the oath of every
fovereign, under our prefent conftitution,
who afcended the throne of this realm.
¢ Will you,”* inquired the Archbifhop,
on thofe auguft occafions, ¢ preferve unto
the Bifhops and Clergy of this realm . . .
all fuch rights and privileges, as by law do,
or fhall, appertain unto them, or any of
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them?” < All this I promife to do,” was Cuar. 1v.
the anfwer. And then, touching the holy
Gofpels,the Sovereign added, ¢ The things
which 1 have here before promifed I will
perform and keep, fo help me God,” and
then kifled the book.

And fo to refer fpiritual queftions to
the arbitration of lay judges is a breach
of the compa& between the Church and
the State of England.

VL. Commiffion of the Galilean
Mount.

AND why is it that this compa& between
the Church and State—that the Church
thould be ¢ free in her judgments”—has
been fo emphatically declared, fo frequently
repeated, and fo ftringently ratified? Sure-
ly, becaufe it has ever been held, and
rightly held, by both, that an authoritative
judgment on faith and doctrine is the very
higheft expreflion of the ¢ teaching of the
Word,” for the intended effe& and end
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of fuch a judgment is to govern and di-
re& the miniftration of the Word through-
out the whole region of the national
Church. Such judgment is, in truth, a
teaching of far wider extent and of far
larger effe&t and influence than the teach-
ing of any individual preacher or any
number of individual preachers, becaufe it
isdirected to prevail throughout the entire
range of the Church’s inftructions, when-
ever and wherever given. And this
funtion of teaching the Word has never,
till lately, been held to belong to the
civil power.

The compaét between the Church and
State was originated, ratified, and con-
tinued upon the fundamental principle be-
fore quoted that it is “ the® inkerent and
indefeafible right of the Church to teach
and maintain the truth by means of her
Jpiritual pafors and rulers, a right inke-
rent in her original confitution, and ex-
prefsly granted to her by her divine Head
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in the terms of the Apofolical Com-
miffion.”

The words which the Lord, multi-
plying earthly fupplies for the fainting
multitudes in the wildernefs, addreffed to
His miniftering fervants,—¢Give ye them
to eat,”—are but typical of that duty of
feeding His people with the bread of life,
which He finally enjoined on the mountain
in Galilee, when He bade His Apoftles
«“ Go,'. .. and teach all nations.” And
this duty has been entailed, with the pro-
mife of Chrift’s prefence annexed,® on thofe
who, in unbroken fucceflion from thofe
Apoftles, have been invefted in the Church
with the office of difpenfing His divine
word to her fons, in her and through her,
the food of their fpiritual life.

Of courfe it is, unhappily, too certain
that by many perfons fuch claims of au-
thority, through apoftolical fucceflion, will
be received with a fneer; but I muft
take leave to fay that for the prefent

L
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purpofe I am no way bound to eftablith
them by any argument, nor to fhow
that, in the words of Archbithop Bram-
hall, ¢ Apoftolical * fucceflion is the nerve
and finew of Apoftolical unity,” nor that,
in the words of Bithop Beveridge, ¢ Apo-
ftolical * fucceffion” is ¢ the root of all
Chriftian communion.” I am no way
called upon for the prefent purpofe, either
to prove on the one hand the hiftorical
fa& of a dire®& Apoftolical fucceffion in
our Church, nor on the other the necef-
fity of it, whether to the perfecion or to
the exiftence of a Church. Thofe fub-
je@s might well demand proof on pro-
per occafions, but the prefent argument
by no means requires it. For the State
has fully, formally, and emphatically
adopted the belief of the fa& and all
the confequences thence enfuing.

The belief in the dire® tranfmiffion
of fpiritual authority to teach the Word
is the very groundwork of our fecond
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Ordination Service, unlefs indeed its terms
contain a trap fet to enfnare the confciences
of our bifhops, and pra&ife a fhamelefs
deception on every man who receives
prieft’s orders at their hands. And that
ordinal has not only been accepted by the
State, but has had the feal of ftatute law
fet to it. So it is no way needful for the
prefent purpofe, in a queftion as between
the Church and the State, to adduce proof
for that which an A&” of Parliament joins
in folemnly enforcing.

VIII. Recapitulation.

THE foregoing, then, are the grounds
of complaint againft the prefent Court
of Final Ecclefiaftical Appeal. 1. That
there is no fecurity for doétrine; 2. that
the Court is incompetent; 3.that diffenters
are poflible members; 4. that the prefent
fyftem is an anomaly in refpe& of legif-
lation; . that the jurifdiction was vefted
in the Judicial Committee by an over-

Cuar. IV.

Y13 & 14
Car. I c. 4.



Cuar. IV,

r 3&4Will.
IV, 41.

* Virg.Z£n.
X. 90, 9I.

148 Complaints, &e.

fight ; 6. that fpiritual queftions are fub-
mitted to a lay tribunal ; and that this laft
courfe is againft the original conftitution
of the Church of Chrift, againft the prac-
tice which prevailed in Chriftian ftates in
the early ages of the Church, againft the
whole ftream of truftworthy authority,
and is a breach of the compa& between
Church and State. For that venerable
and folemn contra& is fadly rent by the
prefent application of the provifions of
the Privy Council A&,* raifing againft
the Church of England a threatening
front of hoftile defiance.

“. .. Quz" caufa fuit confurgere in arma,
.......... et feedera folvere furto?”



CHAPTER V.

SUGGESTIONS FOR A REMEDY OF THE GRIEVANCE.
1. Introduétion.

is comparatively eafy to find cu. v.
ault with moft human fyf-
ems, but to utter complaints

without fuggefting any means of remedy
is worfe than a ufelefs employment. An
inquiry will therefore now be made,
whether fome cure for the diforders
above fpecified might be fatisfa&torily
provided. This fubje®, however, as
involving matters of great delicacy and
difficulty, is to be approached with con-
fiderable diffidence, with due refpe& for
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cuar, v. the opinions of others, and with all proper
confideration for the acknowledged rights
of the State as well as of the Church.

It is thought by many that the Church’s
abfolute freedom of judgment in do¢trinal
queftions cannot be reconciled in the con-
ftitution of a Final Appeal Court with the
Royal Prerogative and Supremacy. The
Crown, inheriting fuch attributes, and as
the reprefentative of the State wielding
the fword, will never confent, it is faid,
to part with judgment in the laft refort
in any caufe whatfoever. Now let this
be fully conceded, that the Crown, being
fupreme in all caufes and over all perfons,
fhould give final judgment. But the pre-
cife queftion before us is, how fhould that
judgment be arrived at? The fa& being
admitted that the Crown is fupreme in
external co-acive jurifdicion, how thould
the Crown, without infringing the liber-
ties of the Church, come to a right and
juft determination, before pronouncing,
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through the conftituted Courts, a final Cuar.v.
decifion? This is the real queftion to

be folved. And, as it feems to me, it

may be folved, and folved fatisfattorily,

with due regard to all the privileges,
authorities, rights, and interefts involved.

Before, however, proceeding to fuggeft

any means for attaining fo defirable an

end, it is needful to clear the way with

fome remarks.

II. Royal Supremacy.

Now there are fundry loofe and undif-
tinguithing notions floating about in fome
minds on the fubje& of the Royal Supre-
macy, which are no way warrantable. An
over-capacioufnefs of grafp is frequently
affigned. It cannot be reafonably ima-
gined that by this attribute the monarch
is perfonally and individually empowered
to give judgment in any ecclefiaftical
caufe whatfoever, whether in inferior, fu-  Hooker,

vol. iii.

perior, or final Courts. ¢ That* Kings ;.5
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may perfonally fit in the Confiftory where
the Bifhops do, hearing and determining
what caufes foever do appertain unto the
Church ; that Kings and Queens, in their
own proper perfons, are by judicial fentence
to decide the queftions which do arife about
matters of faith and Chriftian religion . . .
finally that Kings may do whatfoever is
incident unto the office of an Ecclefiaf~
tical Judge . . . we account abfurd.”

The Bifhop of Oxford truly ftated this
matter to the Houfe of Lords, when he
faid :—

“ No® man valued the Queen’s Supremacy more
than he, but he did not believe that it was a correct
or conftitutional interpretation of that Supremacy to
fay that the occupant of the throne fhould fettle, in
his or her own individual capacity, articles of faith,
or any other queftions whatfoever. He was fure
that the exalted perfonage who at prefent occupied
the throne would be herfelf the firft to repudiate fo
unconftitutional a do&trine. The Supremacy of the
Crown meant nothing more or lefs than this, that

. the Crown had the ultimate appeal on all queftions
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Ecclefiaftical and Civil, deciding fuch queftions not
as of herfelf, but through her proper conftitutional
agents. How could it be faid to interfere with the
Supremacy of the Crown to give additional means
of information tothe Judges appointed under the
Crown? How could it be faid to encroach on the
royal prerogative to enat that for the future the
law lords, when called upon to decide in matters of
faith and {pirituality, fhould do fo with the affiftance
and co-operation of the dignitaries of the Church?”

Royal Supremacy is not exercifed by
judgment perfonally given in the Courts,
butonly byinfifting on juftice being done in
all and each, by authority properly con-
ftituted on the principles of the conftitu-
tional compa&. For, when the Coronation
Oath has been taken, ““all® conftitutional
tranfactions between the Crown and fub-
jet are both eflentially and formally legal
covenants, King and people alike obeying
the fupremacy of the law,” and the oath
¢¢is depofited in the Chancery to be pro-
duced againft the Sovereign fhould the
compa& be infringed.” In the Civil State

Crar. V.

¢ Palgrave,
Hiftory of
Normandy
and Eng-
land, p. 87.
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the axioms of our regal government are
thus well exprefled,—<“ Lex® facit regem”—
“ Rex nihil poteft nifi quod jure potefp”—
«“The King's grant of any favour made con-
trary to the law is void.” And fuch prin-
ciples are eloquently commended in thofe
pregnant words of Hooker, ¢ Happier*
that people whofe law is their king in the
greateft things, than whofe King is himfelf
their law. When the King doth guide the
State, and the law the King, that com-
monwealth is like an harp or melodious
inftrument, the ftrings of which are tuned
and handled all by one, following as laws
the rules and canons of mufical {cience.”
And as in the Civil fo in the Eccle-
fiaftical State this harmony fhould ever
be maintained. The principles which
govern the relations between the Crown
and each of thofe ftates being analogous,
fo far as regards judicial fentences, the fpe-
cial fubje& before us. ¢ For the received
laws and liberties of the Church,” fays the
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above-quoted judicious writer, ¢ the King
hath fupreme authority, againft them
none,” in accordance with thofe words of
S. Ambrofe, ¢ Imperator® bonus intra Ec-
clefiam non fupra Ecclefiam ¢ft.” And within
what bounds, as regards decifions on faith
and doérine, the Royal Supremacy is con-
fined, we are aflured by the ftatutable
words of the conftitutional compa&, which
afferts of this realm of England, in words
before quoted, ¢ The" body fpiritual,
whereof, having power, when any caufe
of the law divine happened to come in
queftion, then it was declared, interpreted,
and fhowed by that part of the faid body
politic called the fpiritualty, now being
ufually called the Englifh Church.”

But not only are thefe limits afligned
to the exercife of Royal Supremacy in
refpe@ of declaring doétrine, others alfo
exift. For inftance, the Crown never has
been, and never can be fuppofed by any
one of competent information to be

CHar. V.
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charged with thofe funéions which all
worthy precedent has combined to affign
exclufively to the ecclefiaftical order.

¢ Neque! vero id agit rex, ne patitur quidem ut
fibi poteftas fit vel incenfum adolendi cum Ozii, vel
arcam attretandi cum Ozi. . . . Docendi munus
vel dubia legis explicandi non aflumit, non vel con-
ciones habendi, vel rei facre prazeunde, vel facra-
menta celebrandi; non vel perfonas facrandi, vel res;
non vel clavium jus, vel cenfure. Verbo dicam,
nihil ille fibi, nihil nos illi fas putamus attingere, qua
ad facerdotale munus fpeQtant, feu poteftatem ordinis
confequuntur. Procul hzc habet Rex, procul a fe
abdicat.”

Again, to the fame purpofe, Bifhop
Bilfon writes :—

« That* princes may prefcribe what faith they
lift, what fervice of God they pleafe, what form of
adminiftering facraments they think beft, is no part
of our doftrine. . . . We! give princes no power to
devife or invent new religions, to alter or change
facraments, to decide or debate doubts of faith, to
difturb or infringe the Canons of the Church. . . .
We™ never faid that princes had any fpiritual power,
and the fword which they beare we never called but
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externall and tcmpbrall; for the true fpirituall and
eternal fword is the Word of God.”

And though the fatal confequences of
any ufurped excefs of authority on the
part of the Crown may not always appear
in the Church fo vifible as they do in the
State, ¢ becaufe” many of them are of
a fpiritual nature, and fuch as will only
be known to their full extent when we
come into the next world, yet as the
Church is a fociety no lefs orderly and
regular in its conftitution than any tem-
poral kingdom whatever, fo this ufur-
pation is equally inconfiftent with the
well-government and defign of this fpi-
ritual, as it is with that of any civil
fociety.”

Indeed, if the legitimate authority
of the Crown finds only a proper fcope
for its exercife in civil matters, within
the bounds defined by the terms of the
conftitutional compad, fo in fpiritual mat-
ters and queftions conne&ed with the law

Char. V.
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divine, that authority fhould be afferted
at leaft with equal if not with greater
circumfpetion. The negle& of fuch
caution is pregnant with many evils.

¢ Dis® te minorem quod geris imperas ;

Hinc omne principium, huc refer exitum.
Di multa negle&ti dederunt
Hefperiz mala luGuofz.”

¢« Thofe' emperors,” faid S. Auguftine,
¢ we call happy who govern juftly, who
are not elated by tongues that extol highly,
or obfequioufnefs that flatters humbly, but
who remember that they are but men,
and in promoting the worfhip of God
fubordinate their own authority to His
Majefty.”

In order to meet fome popular mif-
conceptions, it has feemed defirable thus
to clear the way by a few remarks point-
ing out that inner region within which the
Royal Supremacy can exercife no legiti-

1 ¢ Sed felices eos dicimus, fi jufte imperant, etc.”
De Cip. Déi L. s, c. 24.

-~
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mate authority. However, in real truth, cu. v.
this attribute of the Crown does only
incidentally, and not abfolutely, touch

our fubje® and the means hereafter to

be propofed for remedying the defects in

the prefent fyftem of Ecclefiaftical Ap-

peals. For the Judicial Committee is @

Statute Law Court founded on an A&P »j&4wil
of Parliament, and does not, as the Star V-4t
Chamber or Court of Review formerly

did, derive its authority in any way from

the fource of Royal Supremacy. The

real queftion in our prefent argument lies

not between the Church and the Crown,

but between the Church and the State

of England.

II1. Diftiné Furifdictions of Church
and State.

Bur if this really is a queftion not be-
tween the Royal Supremacy and Church
authority, but between the State and the
Church, it will be right to confider, before
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proceeding to fuggeft any remedy for the
prefent grievance of Final Ecclefiaftical
Appeal, what is the broad diftinétion be-
tween the feparate jurifdictions of thofe
two bodies.

One of the difadvantages of the eftab-
lifthment of the National faith by law,
overbalanced indeed by many fignal and
countervailing bleflings, is, that the vul-
gar mind is wont to attribute the real
fan&ions for that faith to an inadequate
and a wrong fource. In many quar-
ters, where one would expeé to find better
information, the do&rines of the Chrif-
tian faith, as eftablifhed in this land, are
fuppofed to have been originally defined
by State authority, and thence to derive
their real title for acceptance. Now it
would be difficult to conceive any mifap-
prehenfion more grofs than this, more
pregnant with evil, or produ&ive of more
mifchievous refults. This is to attribute
to the State that which by no means
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belongs to it, but which by indefeafible, cuar.v.
and, indeed, by divine right, appertains to
the Church.
The diftin& jurifdictions, offices, and
duties of thofe two very diftin& orga-
nizations are eloquently defcribed by the
pen of S. Chryfoftom, reprefenting the
State in the perfon of the monarch:—

¢ Diftin&,”’2 he fays, ¢ are the limits of the tem-
poral kingdom from thofe of the priefthood, nobler
is the power of the latter. . . . The king muft not
be judged of by the gems which ftud his apparel, nor
by the gold with which he is adorned. His pro-
vince is to rule earthly things, but the authority of
the priefthood reaches to heavenly things; whatfo-
ever ye fhall bind on earth fhall be bound in heaven.
To the king are entrufted earthly things, to me
heavenly things.”

And in another place the fame thoughts
are enforced in this language :—

? &\\ot 6pot Bagilelag, k.r.N.—S. CHrYS. Hom.
in Verb. Is. Vidi Dom. p. 757. Paris, 1636.

M
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“ To3 the king’s authority are entrufted men’s
bodies, to the prieft’s their fouls. The king remits
their debts, the prieft their fins. The one compels,
the other exhorts. The one ats by force, the other
by perfuafion. One wields fenfible weapons, the
other fpiritual. He wars againft barbarians, I againft
the evil angels ; and the latter is the nobler exercife
of power.”

The fame broad diftin&ion between {pi-
ritual and civil jurifdictions is marked out
by S. Jerome under the fame figure : —

« The* king governs the fubjefts whether they
will or not. The bifhop governs none but the
willing. One keeps them in fubjetion by fear,
while the other is in fome fort their fervant. The
one holds men’s bodies in cuftody for death, the
other preferves their fouls for life.”

Thus are the clear diftintions between
the feveral jurifdiGtions of Church and
State expreffed in the forcible and glowing

3§ Baci\eve odpara dumemioTevrar, K.T.A—
1bid. p. 758. Paris, 1636.

4 Jlle (rex) enim nolentibus prezeft, hic volenti-
bus, etc.—Hieron. Epitaph. Nepotiani, c. 7.
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language of venerable antiquity. The
confcientious or inner and the civil or
external forum are the feparate regions
within which each finds a proper fcope
for its exercife. And their refpective
limits the firft Chriftian Emperor care-
fully diftinguithed, of whofe condu& we
read in the words following: < IpfeP
Conftantinus curam Ecclefie dividebat in
externam et internam. Hanc epifcopis et
conciliis relinquebat . . . externam [fibi
Sumebat.” '

And while thefe feparate jurifdi&ions of
Church and State are thus diftinguithed
from each other, the offices and duties of
each are fufficiently definite within their
proper fpheres. No doubt much con-
fufion on this fubje¢t exifts in fome
minds; but fill it feems, upon confide-
ration, that fuch confufion does not refult
from the neceflities of the cafe, but from
lack of adequate information or due
thought.

CHar. V.
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Sphere of the Church’s Furifdiition.

THE authority of the Church is rightly
exercifed in matters of faith and opinion,
and over men’s condu& refpe®ing them-
felves and others asdepending on that faith.
Her authority extends over that region
wherein the human mind moves, and fo
is exercifedswith fpiritual weapons and
“pro Jalute anime.” < Matters? {piri-
tual,” fays Bithop Taylor, ¢ fhould not
be reftrained by punifhments corporal.”
¢ The* Church’s arms,” wrote Lord
Chancellor King, ¢ were {piritual, con-
fifting of admonitions, excommunications,
fufpenfions, and fuch like, by the wielding
of which fhe governed her members and
preferved her own peace and unity. Now
this is that which is called difcipline, which
is abfolutely neceffary to the unity, peace,
and being of the Church. For where
there is no law or order that fociety can-
not poffibly fubfift, but muft fink in its
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“own ruins and confufions.” And it may
~ be faid that in a Chriftian nation the due
exercife of Church authority, within its
proper fphere, is not only advantageous
to thofe of her own communion, but is
of fignal advantage to the whole com-
monwealth, for  unity® not kept in the
Church is lefs kept in the State, and the
{chifms and divifions of the one are both
mothers and nurfes of all difobedience
and disjointing in the other.”

Sphere of the State’s Furifdiction.

Bur while it is clear within what fphere
the authority of the Church in a Chrif-
tian country finds proper fcope for its
exercife, it is no lefs clear that, in refpe&
of religion, the State has alfo its own
proper fun&ions, and thofe, too, within
certain bounds, which all antiquity and
all reafon affign. The State here adopts
the faith of the Englith Church, and fo
its duties are to provide that that faith

CHar, V. .
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thould be taught, « to* preferve inviolate
the original ftatus of do&rine and difci-
pline agreed upon by the Church and
State, and to keep all Ecclefiaftical Judges
to the terms of that fettlement and within
the limits of their lawful jurifdi&ion.”
Thefe duties are indeed fan&ioned® by
the prefent Coronation Oath. The well-
being of the whole community is involved
in their proper difcharge; for they are
among the moft neceffary which appertain
to civil authority. ¢ Pure" and unftained
religion ought to be the higheft of all
cares appertaining to public regiment, as
well in regard of the aid and protection
which they who ferve God confefs that
they receive at his merciful hands, as alfo
for the force which religion hath to qua-
lify all forts of men and to make them in
public affairs the more ferviceable; Go-
vernors the apter to rule with confcience,
Inferiors for confcience’ fake the willinger
to obey.” Indeed, a ftate can no more
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exift happily and well without religion
than an individual. Thofe are wife fay-
ings of S. Auguftine, « Non aliunde beata
civitas aliunde homo” . . . < Male vivitur
ubi non de Deo bene creditur.” We fhall
vainly look for profperity and blefling
where, even in civil government, man’s
eternal interefts are not confidered as
well as his temporal ones. ¢ Nunguam*
res humane fuccedunt ubi negliguntur di-
vine.”

But while it is eminently the duty of
the State, within its proper fphere, to
promote the faith which it adopts as true,
it is equally its duty to abftain from in-
terfering with that faith beyond its pro-
per province. The diftinion between
the confcientious and civil forum, be-
tween authority in defining faith, and
external co-a&ive jurifdi®ion in pro-
moting religion, is plain enough to any
ordinary mind that will take pains to
inform itfelf.

Crar. V.
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¢« Utinam,”7 fays Cafaubon, * confiderare prin-
cipes vellent aliud effe facerdotem agere, ex ambone
Scripturas interpretari, Sacramenta adminiftrare, in
nomine Chrifti ligare et folvere, aliud au€toritate fua
profpicere, ut, quz funt facerdotis, agat facerdos.”

Thefe two funéions are very different.
Within one fphere the Church is fupreme,
within the other the State. Any attempted
ufurpationof State authority by the Church
is foolith and mifchievous, any attempted
ufurpation of Church authority by the
State is irreligious and profane. The
State has proper funéions, which it can-
not difcard without abandoning its duty
to the people committed to its charge.
On the other hand the Church has proper
funéions, which fhe cannot willingly fur-
render without abandoning her duty to
God and religion, and in the words of S.
Ambrofe, when required by the younger
Valentinian to give up the churches to
the Arians, fhe may juftly reply to all
endeavours, come whence they may, to
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rob her of that fun&ion which involves
decifion in queftions of faith and doc-
trine,—< The? Church,” faid he, ¢ is the
houfe of God, and thofe things that are
God’s are not to be yielded up and dif-

Cuar. V,

z Hooker,
Eccl. Pol.
iii. 358.

pofed of at the Emperor’s will and plea-

fure. His palaces he might grant to
whomfoever he pleafeth, but God’s own
habitation not fo.”

IV. Crown aéis through Courts.

Now there muft be a clear underftanding,
as the prefent Court of Final Appeal, the
Judicial Committee of Privy Council,
is a Statute Law Court, and founded
on an A&?* of Parliament, that the fol-
lowing fuggeftons for alteration in this
fyftem of judicature does not raife any
new queftion between Church authority
and the Royal Supremacy, becaufe the
remedies propofed, even if any of them
were adopted, would leave that relation
exadly as it ftands at prefent. The fug-

2 3&4Will.
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geftions will merely have refpe@ to the
mode of proceeding in the Court itfelf, as
now eftablifhed.

The Crown, fupreme «as® well in all
fpiritual or ecclefiaftical things or caufes,
as temporal,” a&s by means of Courts
fpecially provided for each jurifdiction.
<« Imperantis® eft non imperata facere, fed
imperando facere ut fiant.” And it is of
the higheft importance that the Courts
appointed to wield the feveral jurifdic-
tions fhould be conftituted in the manner
beft adapted to fecure competent tribunals.
¢ All* men are not for all things fufficient,
and therefore, public affairs being divided,
fuch perfons muft be authorized judges
in each kind as common reafon may pre-
fume to be moft fit.” How then can
the beft Court through which the Crown
may a& for the purpofes in hand be
beft conftituted? That is the queftion
before us. '
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V. A mixed Court undefirable.

As a preliminary matter it may firft be faid
what fuch a Court fhould not be. 1. It
fhould not be, at leaft if the principles
above laid down are true, fuch a Court
as we have at prefent—a purely lay tri-
bunal. 2. It® fhould not be a mixed
Court of ecclefiaftics and laymen fitting
together in common as judges of fa&,
law, and faith. That would perhaps be
worfe than the prefent ftatutable fyftem.
The affociation of ecclefiaftical members
with a Civil Court on the one hand, or
the aflociation of lay members with an
Ecclefiaftical Court on the other, are but
clumfy and moft unfatisfactory expedients,
neither warranted by primitive pra&ice
nor fupported by any worthy example,
nor confiftent with ecclefiaftical propriety,
nor calculated to produce harmonious re-
fults. From fuch conneions there can-
not but be generated a hybrid and ill-
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favoured progeny, which it muft be faid
the records of our paft hiftory do not
commend at all hopefully for adoption.
In fuch a tribunal the legal and theolo-
gical mind would confort but ill together.
Queftions of law unfamiliar to the one,
and of do@rine unfamiliar to the other,
might lead to fome very complicated
perplexities touching the fubje@-matter
on which both in common would be
exercifed and confufed. Moreover, with
all due regard to the mental powers
and attainments of my own order, one
is not quite fure that the long prac-
tice in judicial inveftigations, and the
polifhed acutenefs and fubtle perfpicacity
of thofe with whom ecclefiaftics would be
affociated in fuch a Court might not fecure
an over-balance in the fcale againft them,
and obtain undue preponderance in turn-
ing a final judgment. And it s alfo quite
likely that thofe divines to whom fuch a
fcheme might commend itfelf would not
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be the laft to find themfelves hopelesfly
proftrate in the ftronger grafp of their
more powerful aflociates.

There is a ftill graver obje&ion, how-
ever, to fuch a mixed Final Appeal Court.
From the prefence of ecclefiaftics it would
have at leaft the femblance of authority to
define faith and do&rine. Now fuch a
funétion can never be permitted to belong
to any Court whatfoever, by any man
who underftands and honours the original
conftitution of the Church, or of that
branch of it now exifting in thefe realms.
Synods alone have the power of defining
dorine, and to grant even a femblance
of fuch a power to any other authority
whatfoever would be a moft unwarrant-
able and moft mifchievous courfe.

V1. < Cuique in fud Arte credendum” a
"Principle of Englifh Furifprudence.
‘Bur let us fee if a remedy for the prefent
diforder might be found in clofe analogy

Cuar. V.
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with all our conftitutional proceedings in
matters of judicature ; whether a fyftem
might be adopted by which the Judicial
Committee, as at prefent conftituted, might
give judgment in the laft refort, and yet
the due authority of the Church be pre-
ferved inviolate in matters of faith and
do&rine.

There is a legal maxim,  Cuique in
Jud arte credendum,” in purfuance of
which, when any matter comes before a
Court which is not competent, for want
of knowledge, to decide, it refers for ad-
vice and guidance to thofe who are. Lord
Denman’s words, delivered in the Court
of Queen’s Bench, illuftrate this maxim.
They are as follow :—

¢ There is a general rule that the opinions of
perfons of fcience muft be received as to the faéts
of their fcience. That rule applies to the evidence
of legal men, and I think it és not confined to un-
written law, but extends alfo to the written laws,
which fuch men are bound to know. Properly
fpeaking, the nature of fuch evidence is not to fet
forth the contents of the written law, éut its effess,
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and the flate of the law refulting from it. The
mere contents indeed might often miflead perfons not
Samiliar with the particular fyfiem of law, the wit-
nefs is called upon to fiate what law does refult from
the infirument.”’

Now this wife ftatement, that the mere
contents of the written law, if unfamiliar,
might without further elucidation miflead
the judicial mind, fhould be carefully
confidered by thofe who fay that a civil
Court is competent to decide a fpiritual
queftion becaufe it has the written formu-
laries before it which define the doétrine.
Such a view is certainly not confiftent
with the conviction of the learned judge
above quoted.

Again, Lord Langdale delivered his
judgment on the fame fubject as fol-
lows :—

¢ With foreign laws an Englifh judge cannot be
familiar; there are many of which he muft be totally
ignorant. There is in every cafe of foreign law an
abfence of all the accumulated knowledge and ready

affociations which affif bim in the confideration of
that which is the Englifb law, and of the manner in

Char, V.,
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which it ought to be applied in a given flate of cir-
cumftances to which it is applicable. . . . Difficulties
are obvious enough, even in cafes in which he may
have before him the very words of that which has
been proved to have been the law applicable to the
event in queftion. . . . The rule of Englith law, that
no knowledge of foreign law is to be imputed to an
Englith Judge fitting in a Court of only Englith
jurifdi&tion, is undoubtedly well founded. And as
cafes arife in which the rights of parties litigating in
Englith Courts cannot be determined without afcer-
taining, to fome extent, what is the foreign law
applicable in fuch cafes, the foreign law and its
application, like any other refults of knowledge and
experience in matters of which no knowledge is im-
puted to the judge, muft be proved as falts are
proved, by appropriate evidence, i.e. by properly
qualified witneffes, or by witnefles who can flate
Srom their own knowledge and experience, gained
by fudy and pralice, not only what are the words
in which the law is expreffed, but alfo what is the
proper interpretation of thofe words, and the legal
meaning and effelt of them as applied to the cafe in
queftion.”

The principles thus laid down are
fummed up in the following learned
opinion :—
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- ¢ Qurf Courts do not take judicial notice of any
foreign laws, and when a queftion of foreign law
arifes, either in Chancery or before the Common
Law Courts, it is dealt with as a queftion of
fcience to be proved, like matters of fa&, by the
teftimony of witnefles praétically converfant with
the fubje€. The principle and mode of proof is
exa@tly the fame, whether the queftion be one of
chemiftry, or of mechanics, or of French law. .
The evidence on which (our Courts) proceed is the
fworn opinion, orally delivered, of a perfon learned
and experienced in the foreign law.”

The very fame principle,—¢ cuique in
Jud arte credendum,”—is adopted in our
jurifprudence, as regards the proceedings
of our Courts, when dealing with the
feveral branches of our domeftic law :—
¢ When# a difputed queftion of Common Law
arifes in the courfe of a Chancery fuit, and is necef-
fary to be difpofed of before the fuit can be finally
difpofed of, it is the practice of the Court of Chan-
cery either to direct the parties to try the queftion in
an action to be brought by one of them againft the
other for that purpofe in a Common Law Court, or
to order a fpecial cafe to be ftated and fent to a
Common Law Court for the purpofe of obtaining
the opinion of that Court on fuch queftion.”
N

CHar. V.

f From a
learned opi-
nion j; Hans.
3S.vol.111,
p. 614.

& Ioid.;ibid.
p. 613,



h See Hans.
3S.vol.xra,
P.

CHar. V.,

616,

178  Suggeftions for a Remedy

The fame principle, again, guides the
High Court of Admiralty, when quef-
tions come before it to be decided accord-
ing to the rules of nautical fcience, the
Judge of that Court calls to his affiftance
fome of the Elder Brethren of the Trinity
Houfe fkilled in naval affairs, by whofe
opinion his decifion is governed.

And to come more dire@ly to our
own fubje&, when a queftion of the law
divine arifes in a Common Law Court,
that Court furceafes from proceeding till
the queftion has been decided by an Eccle-
fiaftical Judge.

An® analogous courfe is purfued in
Scotland. The decifion of fpiritual quef-
tions is left to the Courts of the Kirk,
which are prefumed to be alone compe-
tent to deal with them. In Silefia and
the Rhenifh provinces of Pruffia, quef-
tions of falfe doctrine, wherever arifing,
are referred to the authorities of the
Church. Such is the courfe even where
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the Roman Catholic religion is not eftab-
lithed : of courfe, where it is, the prin-
ciple contended for is adopted.

VII. This Principle applicable in the Cafe
before us.

Now it would feem, upon confideration,
that this principle,— cuique in fud arte
credendum,”—univerfally followed in our
national jurifprudence, excepting in the
unfortunate cafe fpecially before us, might
wifely be extended to that alfo, and might
fupply a cure for thofe grievous diforders
of which complaint has above been made.
Such' a courfe was eloquently commended
to the Houfe of Lords by Lord Derby in
1850, and it received alfo the commenda-
tion of Lord Brougham in the following
words :—

¢ How/ can lay judges arrive at the foundeft de-
cifions on doftrinal queftions? Why, juft as the
judges arrived at found decifions upon queftions of
rights of patent, of chemiftry, of optics, of mechanics,

Cnar. V.
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or any other fcience. They would form their own
opinion upon the evidence of the moft fkilful and
learned men upon thefe feveral fubje&s, and he con-
tended it might be juft the fame with theological
dottrine. The doctrines of the Church of England
were prefcribed by the A& of Uniformity, by her
Articles, her Liturgy, and her difcipline. He would
have queftions upon thefe doétrines decided by the
Judicial Committee, upon the evidence and the opi-
nions of fuch learned men as were brought before
them.”

If then the Judicial Committee, charged,
as at prefent conftituted, with the duty of
giving judgment in the laft refort in
caufes ecclefiaftical, was to fend an iffue
to be tried by the Spiritualty, on any
particular queftion of faith and do&rine
involved in the cafe before it, fuch a
courfe would be analogous to the whole
{yftem of our national jurifprudence,would
fave the Church from that ignominious
pofition in which fhe is now placed, by
having her doé&rines and faith defined by
a lay tribunal, and would put an end to
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a folcecifm which difcredits this nation in
the face of Chriftendom.

It is very obfervable, at this point, that
the principle now under view governs,
with reference to civil matters, the en-
a&ments of the Judicial Committee A&*
itfelf. And therefore the adoption, in
fpiritual matters, of the courfe above fug-
gefted would only be carrying out to its
legitimate extent the exprefled intention
of its framers, when dealing with thofe
fubje&s to which, at leaft in their minds,
that A& was certainly confined. This prin-
ciple is thus adopted in the ftatute :—

¢ And! be it enafted that it fhall be lawful for
the faid Judicial Committee to diret one or more
feigned iffue or iffues to be tried in any Court of
Common Law, and either at bar, before a Judge of
" Affize, or at the fittings for the trial of iffues, in
London or Middlefex, and either by a fpecial or
common jury, in like manner, and for the fame pur-
‘pofe, as is now done by the High Court of Chan-
cery.. . . And™ be it enaéted that it fhall be lawful
for the faid Judicial Committee to diret one or more
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new trial, or new trials, of any iffue, either generally
or upon certain points only. . . . And® be it en-
afted that the cofts incurred in the profecution of
any appeal or matter referred to the faid Judicial
Committee, and of fuch iffues as the fame Committee
fhall under this A&t dire&, fhall be paid by fuch
party or parties . . . and in fuch manner as the faid
Committee fhall diret.”

Here, then, is the principle above men-
tioned, which generally governs the jurif-
prudence of England, fpecially adopted
in this very A& which conftituted the
Judicial Committee. And if it was en-
a&ed that in civil matters the Court fhould
have ftatutable means of informing itfelf
by application to external fources of in-
ftruction, furely in fpiritual matters, with
which it is even lefs familiar, the fame
courfe could not reafonably be deemed
improper or inconvenient.

VIII. An Objestion.

AN objection, however, has been here
raifed, that if an ifflue on faith and doc-
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trine was to be fent for decifion by the
Spiritualty from the Court, it might fail
to propound accurately the precife point
in queftion. Now this, it muft be con-
fefled, is the very oddeft obje&ion ima-
ginable, at leaft as coming from any man
who would maintain the prefent ftate of
things. For if the Court was incapable
of ftating exatly the fubject-matter in
difcuffion, it could hardly be confidered
competent, without affiftance, to give final
judgment in the cafe. It muft, however,
be faid that every one of information
muft have far too high an opinion of the
acutenefs and perfpicacity of the Court to
imagine that any fuch objection is at all
confiderable. Thofe moft learned and
accomplithed perfons who adorn that tri-
bunal would, doubtlefs, frame their quef-
tions with perfe& clearnefs and accuracy,
as well as with precife adaptation to the
matter in hand. However, fhould any
difficulty be forefeen on this head, itis

Crar. V.
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obfervable that the firft feion of the
Judicial Committee A& empowers® the
Crown to nominate two extra members
of the Court, being Privy Councillors.
Thefe, for the occafion, might be fpi-
ritual perfons, charged with the duty of

framing the queftions to be referred.

One inclines, however, to the opinion
that this would be entirely unneceflary
for the reafons before fpecified ; and even
further, would be undefirable, as confti-
tuting: a Court of that mixed charatter
which above® was reprefented as being
on many accounts objeétionable.

IX. A Second Objection.

Bur a fecond obje&ion, and that of a far
more reafonable and more formidable
character, has been raifed to the plan of
fending iffues from the Judicial Com-
mittee on matters of doctrine to the Spi-
ritualty, whofe anfwers fhould ferve to
govern the judgment of the Court. And
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this is an objection which was forcibl)li
put before the Houfe of Lords, in 1850,
by the Marquis of Lanfdowne : —

““ EveryP Privy Councillor,” faid his lordfhip,
¢ was required to take an oath that upon all
queftions that came before him he would fpeak
his mind and a& according to the decifion of
that mind, but how was he to do fo if . .. a de-
cifion was fent to him which was to be binding
and conclufive, and with regard to which he had
no option except that of recording fuch decifion as
binding upon the Crown? The agency of a body
which was affumed to poffefs fome dignity—the
Privy Council—was to be employed for the mere
minifterial purpofe of fending queftions in the firft
inftance . . . and receiving the decifion . . . with-
out being able to touch or alter the judgment, what-
ever the opinions of the Council might be upon
the fubje&.”

The? fame objection was urged by
Lord Brougham alfo with much earneft-
nefs. And if, under the circumftances
fuppofed, the anfwer returned to the
queftion propofed to the Spiritualty
. were to be abfolutely binding on the

CHar, V.
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Judicial Committee, this objection might
appear to fome perfons to be quite infur-
mountable.

But if the fame principle which governs
the proceedings of the Court of Chancery,
when' fending fpecial cafes to Common
Law Courts, were adopted in this in-
ftance, the whole force of the objection
would be obviated. The Court of Chan-
cery fends for guidance and inftruétion
only. It may difregard the inftruction
given if fo it pleafes: —

¢ The Lord Chancellor is not bound to act on
the opinion certified by the judges in anfwer to a
fpecial cafe, but may, and often does, fend a fecond

cafe, ftating the fame queftion, to a fecond Court of
Law, and even a third cafe to a third Court.”

Lord Eldon was wont to recount, with
fome fatisfaction, that he once had a
queftion before him in Chancery, whether
an eftate was in fee, for life, or in tail ;
and he afked for the opinions of the
Common Law Courts on the fubje&.
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One Court faid the eftate was in fee;
the fecond Court faid it was for life;
and the third Court faid it was in tail.
¢ Whereupon,” added his lordfhip, «1I
decided that there was no eftate at all;
and I had the unanimous concurrence of
all Weftminfter Hall.” Whether in that
concurrent unanimity were included the
opinions of all thofe learned judges, be-
tween whom and the Lord Chancellor
there appears, at leaft to the unprofef-

fional mind, to have exifted fo confider-

able a difcrepancy of convition, may be
a query. However, one may hence con-
clude that the Court of Chancery is not
abfolutely tied down to decide in accord-
ance with the advice and inftrutions ten-
dered.

In like manner the anfwers of the Spi-
ritualty and their advice on queftions of
faith might be returned to the.Judicial
Committee without being abfolutely bind-
ing on their ultimate judgment in the

Cuar. V,
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particular cafe. But as in theory a Judge
in Chancery may refufe to a& upon the
opinions returned to him, yet practically,
fave in the moft ifolated exceptions, he
makes them the foundations of his de-
cree; as the Houfe of Lords may de-
cline to be guided by the opinions of
the majority of the judges, when called in
to give counfel, yet pradtically, and as a
general rule, they are adopted; fo, in
the cafe of any anfwer on a matter of
faith returned by the Spiritualty to the
Final Court of Appeal, one may fhare in
the firm convition exprefled by Lord
Derby, that «in® ninety-nine cafes out
of one hundred the Judicial Committee
would be directed by the opinion .
upon queftions of doérine in precifely
the fame manner.”

However, even fuppofing that in any
cafe, which is highly improbable, the Final
Appeal Court felt itfelf confcientioufly
conftrained to difcard the inftru&tions




of the Grievance. = 189

given by the Spiritualty, its judgment
could then in no way, as is now un-
happily the cafe, be fuppofed to affect
the do&rine of the Church. That would
then ftand out perfe@ly clear from the

Char. V.

fa&ts and law of the cafe under hand,

free from that confufing admixture which
is now painfully embarrafling. The doc-
trine would then be ftated diftin& from
the decifion of the civil tribunal, the an-
fwer returned would be, at leaft for the
time, a reprefentative expreflion of the
national faith, irrefpective of the parti-
cular event of the contention under hand.
And this would be a fignal advantage.

X. Who are the Spiritualty ?

AND now we come to one of the moft
difficult queftions conneéted with this
fubje&t. It will have been obferved that
hitherto the principle of fubmitting doc-
trinal queftions for folution to the Spi-
ritualty has been commended generally,



190  Suggeftions for a Remedy

Cuar. V. without any fpecification of what that
Spiritualty fhould confit. It will be of
courfe admitted that the very higheft at-
tainable fpiritual authority for fuch a pur-
pofe as that before us fhould be fecured.

. :1'.”;’.-.3’ S. ¢« The Standards,”* faid Lord Harrowby,

P 657 when fpeaking on the fubjec of the doc-
trine of the Englith Church, ¢ were con-
ftru&ed, after due deliberation, by all
orders of the Church combined, and ulti-
mately received the fanction of the State
as an important portion of the Church.
Our bufinefs now is fimply to interpret,
not to conftru&. Let us take care that
under the guife of interpretation the work
of conftru&ion or legiflation is not under-’
taken by inferior authority to that which
originally eftablithed.” That this danger
may be avoided it would be very de-
firable to have for interpretation in Final
Appeal, if not the original authority, at
leaft the reprefentation of the original
authority, which was at the outfet charged
with conftruction.
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For this reafon, among many others
of confiderable weight, to refer queftions
of interpretation to the Bench of Bifhops
would not be any way fatisfatory. For
that auguft body have clearly no power
whatever, according to the conftitution
of the Englith Church, of original con-
ftruction. Indeed, Lord Land{downe
pointed out to the Houfe of Lords the
inconvenience of excluding the fecond
order® of the clergy from fuch delibera-
tions as thofe under view. And Lord
Harrowby reminded that Affembly that
for fuch purpofes ¢ other* orders than
the Epifcopal always took a confiderable
fhare.” Againft the Bifhop of London’s
Bill, in 1850, which propofed to refer
thefe queftions to the Epifcopal Bench
alone, the moft reafonable obje&ions were
urged on this very ground.

But if a reference to the whole Epif-
copal Bench would be unfatisfactory,
much lefs fatisfactory would it be to refer
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fuch queftions to any ftanding board of
bifhops. If the firft courfe would be a
ftrain on the conftitution of the Englifh
Church, the laft would be a greater ftill.
Lord Brougham fpoke words which will
meet with a hearty refponfe in moft minds
when he faid, ¢ He’ fhould be decidedly
oppofed . . . to any propofition for giving
the minifter of the day a power to fele&
particular bifhops to advife the Committee
of Privy Council.”

And far worfe fill would it be if
particular prelates fhould be chofen for
particular cafes. Nothing can be con-
ceived more indefenfible, whether in
Church or State, than a fele&ion of per-
fons charged with judicial funétions, pro
hdc vice, in any Court whatfoever. That
muft ever lead to hardfhips and abufes
quite intolerable, as fome paffages in our
country’s hiftory moft unanfwerably tef-
tify. In words, to which every reafonable
man will cordially aflent, Lord Derby
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exprefled his opinion on this fubjec, when
he faid, “I* certainly fhould obje& to
refer to the difcretion of any party, to the
difcretion of the Judicial Committee of
the Privy Council, or the Minifter of the
day, that felection of the Archbifhop or
Bifhops for the guidance and direction of
the whole Church.” And then, as fug-
gefting a better alternative, his lordfhip
faid, in words before quoted, « Of this
I am quite fure, that it would be a
matter of fatisfaction to the great body
of Churchmen in this country if they
knew that upon any queftion raifed they
had an opportunity of obtaining, not
the direction of the judges, not the di-
re@ion of the legiflature, but for their
own guidance, as dutiful members and
fons of the Church, the authoritative
declaration of the united heads of the
Church in matters affe&ing doétrine.”

CHar, V.
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XI1. United Convocations forming a
National Synod.

Cuar. V. Now this clearly, for the purpofe before
us, is the obje& to be obtained—the in-
terpretation of documents, as before faid,
by an authority not inferior to that charged
with their original conftru&ion, or at leaft
by a proper reprefentation of that autho-
rity. And how is this end to be fe-

) a3 S. cured? ¢ I’ know,” faid the late Bifhop
p- 606. of London, in his moft learned and ex-
hauftive addrefs to the Houfe of Lords
on this ﬁibje&, ¢ what would be the con-
ftitutional mode of carrying thefe purpofes
into effe¢t; namely, to permit the Church
to deal fynodically with queftions of herefy
and falfe do&rine.” And this would be a
courfe to which, at leaft conftitutionally,
no objection whatever could be made,
that the Privy Council fhould feek in-
ftru&ion on any point of doétrine arifing
before it from the united Synods of Can-
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terbury and York. They were originally
charged with the power and duty of con-
ftru&ion ; and they, united as a National
Synod, certainly would be an unexcep-
tionable authority for interpretation. And
though they ufually fit at different times
and in different places, yet they have
been and might be united as a National
Synod for fuch a purpofe, in accordance
with the following Canon of the Council
of Windfor, a.p. 1072:—

< Tta® ut fi Cantuarenfis Archiepifcopus Concilium
cogere voluerit, ubicumque ei vifum fuerit, Ebora-
cenfis Archiepifcopus fui prefentiam cum omnibus
fibi fubjeétis ad nutum ejus exhibeat, et ejus canonicis
difpofitionibus obediens exiftat.”

And it is obfervable that this Canon
has not only the force of Ecclefiaftical,
but of Statute Law alfo. For by 25 Hen.
VIIL. 19, it was enacted that all Canons,
Conttitutions, Ordinances, Provincial and
Synodal, made before the date of that
A& (1534), “which® be not contrariant
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nor repugnant to the laws, ftatutes, and
cuftoms of this realm, nor to the damage
or hurt of the king’s prerogative royal,”
thould remain in force until fuch time as
the Ecclefiaftical Law fhould he other-
wife ordered or determined. Such review
has never been completed ; this Canon
does not fall within the provifos firft
fpecified, and therefore is at this moment
not only a lawful Canon of the Church,
but an integral part of the Statute Law
of England.

For directing the proceedings when the
two Convocations fhould be united in a
National Synod fpecific regulations were
laid down at the Council of London,®
A.D. 107§, where the matter was dif~
cuffed and decided in accordance with
the tenor of fome ancient Canons of
Toledo, Milevis, and Bracara, and after
confultation with aged and experienced
men who could then remember the former
practice of the Anglo-Saxon Church. And
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thefe regulations were on fubfequent oc-
cafions adopted. On arriving at the
church where the National Synod was
convened, and where previous prepara-
tions were fometimes made by providing
feats, rifing in the form of fteps® from
the ground, the members took their
places in prefcribed order. The Arch-
bifhop of Canterbury, as Prefident, occu-
pied the chief feat. On his right was
placed the Archbithop of York, on his
left the Bithop of London; next the
Archbifhop of York fat the Bifhop of
Winchefter. But if the Archbithop of
York was abfent then the Bithop of Lon-
don fat on the right of the Archbifhop
of Canterbury, and the Bithop of Win-
chefter on his left. After thefe prelates
had taken their places the other bithops
took theirs according to the dates of their
refpe@ive ordinations? [? confecrations].
As foon as all had been feated and filence
obtained, the Gofpel < I am the good Shep-
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herd”c was read, colleéts were offered up,
and the hymn ¢ Veni Creator”* fung.
Then followed a fermon ;¢ on its conclu-
fion the Archbithop detailed the caufes”
for which the National Synod was con-
vened, and the neceffary forms of bufinefs
were introduced by official perfons which
was difcuffed! by the whole affembly.

Thefe details are here fpecified with a
view of fhowing that the union of the
two Convocations in a National Synod
is no new imagination, but that it is con-
templated in the early Conftitution of
the Englith Church. And indeed fuch
a courfe has been purfued on many occa-
fions of which we have records, amounting
to about forty fince the Conqueft.

I am well aware it may here be objected,
firft, that to unite the two Synods of our
country for fuch a purpofe as that be-
fore us would involve cumbrous ma-
chinery ; and fecondly, that it would in-
terpofe delay to a return of any opinion

—~
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required by the Court which might feek
it. As regards the firft objection, it may
be anfwered that, as a final appeal on a
matter of faith and doétrine, in which the
whole Church of this realm and the na-
tion itfelf is, or fhould be, deeply con-
cerned, involves the moft grave and fo-
lemn queftions which can be debated,
fo it fthould be dealt with in the graveft
and moft folemn manner which the con-
ftitution of this Church and realm is
capable of fecuring. As regards the
fecond obje&ion, fome delay would feem,
upon confideration, to be no evil at all,
but rather an unmixed good. For it
is moft defirable that queftions involving
final decifion in matters of faith and doc-
trine thould not be hurried on in times
of party heat and excitement, but that
the ampleft time and opportunity fhould
be allowed for calm and difpaflionate con-
fideration.

CHar. V.
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XII. Canterbury Provincial Synod, with
York Reprefentatives added.

However, if objeions by fuch as are
beft qualified to judge fhould appear fo
formidable as to render the foregoing
method at the prefent time impraicable,
there is ftill another plan by which the
fame end might be fecured in accordance
with conftitutional principles and the prac-
tice of the Church. If the judgment of the
united Synods—the authority for original
conftru&tion—could not be thus obtained
for interpretation; yet at leaft the re-
prefentation of that authority might be
fecured by a fimple arrangement. The
fyftem of a&ing by delegation has always
been adopted to a much greater extent
in ecclefiaftical matters than in civil ones.
To a& “ per viam compromiffi” is a prin-
ciple conftantly recognized in the former.
In one of the moft important paflages of
our ecclefiaftical hiftory we find repre-
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fentatives of the Northern Synod charged
with full power of a&ing for that aflem-
bly in the Southern. When our prefent
Prayer-book was compiled, reprefenta-
tives, duly authorized by the York pro-
vince, appeared in the Canterbury Con-
vocation, delegated by the Convocation
which they reprefented to diffent from
the proceedings, or to affent to them.
And this principle of delegation is fo
completely interwoven into the fyftem of
the Church, that a Pro&or, who is the
reprefentative of diocefan clergy,* though
himfelf a delegate, may fubftitute another
to vote in his place; for though in civil
matters there is a general principle of
common law, ¢ Delegatus delegatum [ub-
Jtituere non poteff,” yet in matters eccle-
fiaftical' the contraditory propofition is
certainly true.
In accordance with this principle, then,
reprefentatives from the province of York
might be delegated to fit in the Canter-

CHar. V.

k Hody,
p. 388.

1 Atterb.
Rights, &c.
p- 58.
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bury Convocation, and to that aflembly,
thus fortified, do&rinal queftions might
be referred by the Judicial Committee.

XIII. Foint Committee of Canterbury
and York.

OR yet, again, if a Synod thus conftituted
was confidered too large a body for the
purpofe before us, it might, in accord-
ance with the principle of reprefentation
above mentioned, perhaps be thought a
more eafy plan that each of the two Pro-
vincial Synods fhould appoint, at the
affembling of every new Convocation,
reprefentatives to form a united Com-
mittee, to which queftions on interpre-
tation of faith and do&rine might be
fubmitted by the Judicial Committee of
Privy Council. It might perhaps by
many perfons be confidered that fuch a
body, as being of more manageable fize
than a Synod, would be better adapted
to the defired end, and that the duty
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required would be thus more eafily and
expeditioufly performed than in a larger
affembly.  And it may be added
that this principle of an appointed ec-
clefiaftical tribunal for the purpofe be-
fore us, (though not appointed in this
way, ) received the commendation of Lord
Brougham,™ when he addreffed the Houfe
of Lords on this fubje&. How fuch a
Committee fhould be conftituted it hardly
becomes an individual to exprefs an opi-
nion, as that matter fhould be dealt with
by the united wifdom of the two Convo-
cations. However, a fuggeftion, but
merely a fuggeftion, is thrown out in a
note* for the confideration of the reader.

4 If the two primates were ex officio members of
fuch Committee, and two bifhops were eleted by
the Upper Houfe of Canterbury, four prefbyters by
the Lower, one bithop by the Upper Houfe of York,
and two prefbyters by the Lower, a body of eleven
divines would thus be conftituted, fairly reprefenting
the two Provincial Synods, and to which the inter-
pretation of the Church’s documents might be fafely

Cunar. V,

m Hans.3S.
vol. 111,

pp. 632-3.
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XIV. Objection I.

IT may now be defirable to glance at
fome obje&ions which will occur here, for
indeed they can never be avoided in any

entrufted. It will be obferved that, according to
the foregoing fuppofition, the elefted reprefentatives
of the clergy in each province, when compared with
the bithops, are as two to one. But this proportion
is in imitation of primitive example. In the frac-
torie or letters of fummons to the firft Synod of
Arles (314), Chreftus, Bithop of Syracufe, was de-
fired to bring with him two of the fecond* throne,
i.e. two prefbyters. And, in accordance with fuch
venerable praétice, it is the ufual habit in the Eng-
lith Church, when joint Committees of the two
Houfes of Convocation are named, that for every
one member of the Upper Houfe two members of
the Lower Houfe fhould be appointed. It is alfo
obfervable, on this head, that when the reprefenta-
tives of York figned the ratification of our prefent
Prayer-book in the Canterbury Synod, the names
of three prelates® and fix clergy were fubfcribed,
numbers which accord with the proportion above
fpecified.

* culsitac ceavrd xal Mo yi mivag av ix vob devrépow Spbwoy.—
Eus, Eccl. Hif}. 1. x. c. v.



of the Grievance. 20§

human managements whatfoever. < It
is true,” faid Lord Harrowby, on this
fubje@, < that it is difficult to fecure
practically the feparation of thefe two
fun&ions, it is true that he who inter-
prets is apt, in fa&, to legiflate.” And
fo it may be objected that this Com-
mittee might by a decifion trench too
nearly on the confines of creating a new
do@rine. But, to ufe the Bifhop of Lon-
don’s words, “it° is enough to fay, in
anfwer to this objetion, that no power
will be poffefled by the new Court which
is not poffeffed by the prefent. Suppofing
that it was in contemplation” [which it is
not] ““ to inveft any perfons with the power
not fimply of determining of any parti-
cular opinion, whether it be confiftent
with the Church’s do&rine, (which is all
that the Court of Appeal will have to
determine,) but of framing new do¢trines,
furely (fuch a Court) would be more com-
petent to exercife that power than the

Cuar. V.,

o Hans. 3S.
vol 111,
pp. 616-7.
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cuar.v. Court as at prefent conftituted.” Or the

objection may be anfwered in Lord Der-

P Hans. 3 5. by’s words, ¢ He? (hould much regret if

p. 6s0.  either the one tribunal or the other had

the power of eftablifhing new articles of

faith; but if he were to choofe which of

the two fhould have the power to bind the

Church, of which he was a humble and

unworthy member, he could not hefitate

to take the power from a body who might

not be members of the Church and con-

fer it upon thofe members of the Church

who were authoritatively fet forth as the

fpiritual guides and inftru&ors of the

Church.” However, the obje&ion is

no way a valid one, becaufe the fuppofed

Committee would not be charged with the

duty of conftru&ion, but only of inter-

pretation; and fhould.the members tranf-

grefs the limits of their appointment,

they would be certainly amenable to that

authority which while conferring had fo
reftri®ed their fun&ions.
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Objettion I1.

ANoTHER obje@ion which might occur
is founded upon the poffibility? of a dif-
ference of opinion among the members
of the Committee. But this objedion
lies equally againft the prefent Court, and
indeed againft all Courts whatfoever in
which more than one member is charged
with authority—in Lord Redefdale’s words
on the fubje&, ¢« Was® a probable dif-
ference of opinion any argument againft
the eftablithment of a Court?” It is
clear that if this obje@ion were to pre-
vail no Court could be permitted to exift,
except fuch as was prefided over by a
fingle judge, and that is an alternative
which few perfons would be willing rea-
dily to accept.

Objection I11.

Tue laft obje@tion which may be raifed,
and to which I fhall only advert in paffing,

CHar. V.,

9 See Mar-
quisof Lanf~
downe's
Speech ;
Hans. 3 8.
vol. 111,
pp. 625-6.

T Ibid. 641.
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Cuar. V. is that the interpretation of legal inftru-
ments involving faith and do&rine would
thus be entirely removed from the hands
of the laity and placed in thofe of the
{piritualty. But, as the main obje& of
thefe pages is to recommend that courfe,
I cannot be expected to admit this as a
valid objection, but I rather believe that
fuch an effe® would be an unmitigated
advantage, and now exprefs an anxious
hope that, if any reader of thefe lines
fhould be found, he will have feen reafon
to join in that belief.

Some arrangement, as above propofed,
with fuch modifications as more compe-
tent perfons than myfelf might fuggeft,
would furely fecure the rights and pri-
vileges both of Church and State, and
would place a very important branch of
our natiopal judicature on a firm bafis,
free from thofe defets at the very found-

« Hans. 38, ation which weaken and endanger the

vol. 111 N
p-617. whole fuperftruure. ¢ It® retains,” to
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conclude in the words of the late Bifhop
of London, ¢ the laity in the exercife
of their proper and legitimate funétions.
It will not difplace the members of the
Judicial Committee from their office as
judges of fa&, judges of the law and
of the rules of juftice, but they have to
take their meafure of true or falfe doc-
trine from thofe who, I am bold to fay,
are more competent than themfelves to
judge of fuch queftions. . . . By the
fundamental principles of the Church of
England all its different members, laity
as well as clergy, have certain rights and
certain duties, upon the faithful difcharge
of which the fafety and efficiency of the
Church itfelf depend. There are com-
mon duties to be performed by all, but
there are alfo particular duties to be per-
formed by particular members, and they
are not to interfere with one another.”

Char. V,
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XV. How the defired Change could be
conftitutionally effeited.

IT now remains only to inquire how this
defired change in our national jurifpru-
dence could be conftitutionally effected.
And here as two diftint organizations
are concerned—the Church and the State
—it is neceffary to confider the meafures
required for fecuring the end in view by
the friendly co-operation of both. And
firft of the Church.

XVI. As regards the Church.

WHETHER it might be, upon due con-
fideration, deemed right that queftions
involving faith and doctrine fhould be
referred by the Judicial Committee to
a National Synod; or to the Provincial
Synod of Canterbury affifted by repre-
fentatives from that of York; or to a
Committee compofed of reprefentatives
from both Synods; in each of thefe cafes
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there is a courfe perfectly familiar to the
conftitution by which the needful pre-
liminary arrangements, as regards the Spi-
ritualty, could be eafily and fatisfactorily
carried out.

By Royal Letters of Byfinefs.

RovaL Letters of Bufinefs would be
directed from the Crown, requefting the
two Convocations to take the neceflary
meafures for the purpofe propofed. And
here a word muft be interpofed on the
inftruments mentioned—Royal Letters of
Bufinefs—becaufe the moft ftrange and
unaccountable mifapprehenfions prevail in
many minds on this and fome cognate
fubje&s connected with the relations be-
tween the Crown and the Synods of Eng-
land. The matter, however, is fo plain
and fo diftinctly defined by the conftitu-
tion that it cannot but be caufe for fome
furprife that any miftakes whatever fhould
have arifen. There are four diftin& and

CHar. V,
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P. p. 371.
* 25 Hen.
VIIL 19.

Y Gib. Cod,
PP- 994-5.

* Wake's
State App.
239; Pearce,
Law Conv.
p. 106 ;
Card. Syn.

ppP-776,7775
Ibid.pp.818,
819.

212 Suggeftions for a Remedy

very different inftruments by which the
Crown enters into dire® communica-
tion with the Church in her Synodical
character: 1. a Royal® Writ, by which
the Crown, whenever a Parliament is
called, and at other times, if the Sove-
reign fo pleafes, direts each Metropo-
litan to fummon his Provincial Synod ;
2. a Royal* Licence, needful for one
purpofe and for one purpofe only—< to
attempt, alledge,* claim, or put in ure,
or enact, promulge, or execute” Canons ;
3- a Royal’ Confirmation of Canons ;
4. a Royal* Letter of Bufinefs.

It is this laft inftrument which would
be required for the purpofe under view.
Such a document has been conftantly
iffued, containing the expreffion of the
Sovereign’s wifhes that fome particular
bufinefs thould be tranfa&ted by the Sy-
nods. Modern examples of fuch inftru-
ments may be found in the years 1661,
1710, 1714, 1715. And as they have

™~
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been ever dutifully attended to, fo not
only with refpe@ful duty, but with be-
coming gratitude, it is certain that Royal
Letters of Bufinefs on the fubject before
us would be received and obeyed. It is
equally certain that the iffue of fuch do-
cuments by the Crown in this cafe would
be in perfe@t harmony with conftitutional
precedent, and would gracioufly redeem
this pledge given in the royal declaration
prefixed to the Articles of Religion, that
¢ if* any difference arife'about the ex-
ternal policy, concerning the Injun&ions,
Canons, and other Conftitutions whatfo-
ever thereto” (the Church of England)
““ belonging, the clergy, in their Convoca-
tion, is to order and fettle them.”

XVII. As regards the State.

THE next queftion which arifes refpe&s
the needful meafures to be taken by the
State for fecuring the object in view.

P 2

CHar, V,

8 RoyalDec.
Art,
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By At of Parliament.

Cuar.V. As was before faid, an endeavour was
made to fecure a fomewhat like relief for
the Church by a Bill introduced into Par-
liament in the year 1850. Her appeal
was then refufed. Would a fimilar
application at the prefent time meet with
a more generous refponfe ? Is there room
for hope that a kindlier welcome would
be now accorded to any well-confidered
propofition for this union of Spiritual
and Civil judicature? Would the poet’s
language be realized in the legiflative an-
fwer to the Church’s requeft : —

b Virg. Z£n. e o o« feederis® ®quas
Xl 3219322, . . .
32153 Dicamus leges, fociofque in regna vocemus ?*

Or, on the other hand, would it be re-
je@ted with fcorn or treated with con-
tempt? That is a grave queftion, though
one feels fome confidence that the Britifh
legiflature would never perfiftently turn

e

- aw
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a deaf ear to a real grievance if clearly
proved and refpectfully reprefented.

By Order in Council.

It is, however, by no means certain that
an A& of Parliament is in any way ne-
ceflary for this purpofe. It may turn
out, upon inquiry, that ample powers
have been already granted by the legif-
lature for fecuring the ends in view, and
that the ftatutes of the realm, as they
now ftand, contain ena@ments fufficient
for the purpofe. ,

In the ftatute® which transferred Ec-
clefiaftical Appeals, in 1832, from the
Court of Delegates to the Privy Council,
it is ena@ed that from that date fuch
appeals fhall be made s the King’s
Majefy, his heirs, or fucceffors in Council
« « . Jubjelt to fuch rules, orders, and re-
gulations for the due and more convenient
proceeding . . . as his Majefty, his heirs,

Char. V,

¢ 2&3Will.
1V, 92.

4 Sec. 3.
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and fucceffors fhall, from time to time, by
order in Council, dire2.” Now here power
is given to the Crown, in diftin& terms, to
make rules, orders, and regulations 4y Or-
ders in Council for the due and more con-
venient proceeding in fuch appeals before
the Privy Council. The queftion then
is, has this power been taken away by
the fubfequent A&* of 1833, which tranf-
ferred thefe appeals from the Privy Coun-
cil to the Judicial Committee? And it
muft be faid that there is no trace what-
ever in the later A& of any repeal of
that power which the former granted to
the Crown, of making rules, orders, and
regulations by order in Council, for the due
and more convenient proceeding. Thus
upon the principle ““ ut res magis valeat
quam pereat, both alls being affirmative,”
and the fubftance, « fuck® that both may
Jand together . . . they fhall both have a
concurrent efficacy.” Therefore the above-
mentioned provifion of the firft A& would
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ftill abide in force, even if the fecond
ftatute did not in the prefent cafe fpe-
cially provide that ¢ nothing® in this A&
contained fhall . . . any wife alter the
conftitution or duties of the faid Privy
Council, except fo far as the fame are ex-
presfly altered by this A&.” Confequently,
in accordance with the general principles of
legal conftruction, the power by an Order
in Council of making orders and regula-
tions for the more convenient proceeding
in thefe appeals ftill remains. And in the
exercife of this power, pofitively conferred
by ftatute, an Order in Council might be
publifhed directing the Judicial Committee
to refer queftions connected with faith and
do&rine to the Spiritualty for decifion.
And indeed, to proceed one ftep further,
not only does this power remain as con-
ferred by the firft of the two ftatutes in
queftion, the fecond contains an ena&-
ment which is dire@ly to our purpofe,
and really feems, upon confideration, ex-

Char. V,

g 3&4 Will.
IV.41.5.21,
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actly fitted to fecure what is required.
The feventeenth fe&ion runs thus :—

¢ And® be it further enacted that it fhall be
lawful for the faid Committee to refer any matters
to be examined and reported on ... to fuch. ..
perfon or perfons as fhall be appointed by his Majefty
in Council, or by the faid Judicial Committee, in
the fame manner and for the fame purpofes, as

matters are referred by the Court of Chancery to
a Matfter of the faid Court,”

XVIII. Conclufion.

IN confideration of the foregoing fads,
it would feem that the defired reform
might be conftitutionally obtained, fo as
to fatisfy the due requirements of the
conftitutional compa&, and to fecure the
refpective rights both of the Church and
State, by two courfes of proceeding, either
1. by a fhort declaratory A& of Par-
liament, or 2. by an Order in Council,
and in each cafe by Royal Letters of
Bufinefs to the Convocations of Canter-
bury and York.
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In thefe days of political excitement
and party contention it is difficult to fe-
cure the attention of ftatefmen to any
fubjecs which do not excite ftrong ex-
preflions of public feeling or elicit violent
explofions of clamorous outcry. But
there are fubje@®s no lefs important than
thofe to the well-being of this nation,
lying at the very foundation of her moft
facred interefts, and ftirring to the very
bottom the hearts of her moft loving and
moft dutiful people. He would be a
prudent ftatefman and would earn no fmall
meed of worthy gratitude who fhould, in
the matter now before us, carry through
any plan for fatisfying at the fame time
the requirements of the State and the
confcience of the Church, configning in
the laft refort the correion of offences
to the civil power, and meanwhile pro-
viding for the due interpretation of the
national faith by thofe to whofe ¢
dianfhip it has been by God comm

Char. V.
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Such a one would free the Church of this
nation from galling fetters in which fhe
is now ignominioufly bound, and would
reftore the fupremacy of thofe principles
which alone can enfure an abiding union
between a Chriftian Church and a Chrif-
tian State. They are enforced by a di-
vine command, ‘¢ Render® therefore unto
Ceefar the things which are Ceafar’s, and
unto God the things that are God’s.”
They are touchingly commended in the
words of King Edgar to Archbithop
Dunftan, ¢« I* bear the fword of Con-
ftantine, you the fword of Peter; let us
then join our right hands, ally fword to
fword, that the lepers may be caft out
of the camp, the fan&uary of the Lord
cleanfed, and that the fons of Levi may
minifter in the temple.”
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