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TO THE

RIGHT HONOURABLE

THE EARL OF DERBY , K .G .

CHANCELLOR OF THE UNIVERSITY OF OXFORD ,

ETC . ETC . ETC .

My LORD ,

AVAIL myſelf, with the livelieſt

ſatisfaction, of your permiſſion to

inſcribe on the front of this ſmall

book the honoured name of your

Lordſhip, as Chancellor of the Univerſity of

Oxford, in all ages of her hiſtory the faithful

and conſtant handmaid of the Church of

England.

This favour has been granted by your

Lordſhip , under the diſtinct underſtanding

that your aſſent is in no way thereby pledged

to any of the contents of the following pages ;
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.

ſtill I venture to hope that they may generally

commend themſelves to your approbation .

A laſting remembrance abides within the

Church of the valuable ſupport given by your

Lordſhip in Parliament to meaſures formerly

propoſed for correcting the preſent courſe of

Final Appeals in matters Spiritual.

As a grateful though ſlender teſtimony of

ſuch remembrance on my part, this treatiſe

on the ſubject is now moſt reſpectfully dedi

cated to your Lordſhip, by

Your Lordſhip’s humble

and obedient ſervant,

James Wayland Joyce.

Burford Rectory, Tenbury .

June, 1862.
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CHAPTER I.

GENERAL DISSATISFACTION WITH THE Present Or

DINARY Court of FINAL APPEAL IN MATTERS

SPIRITUAL.

I. Introduction .

RO Y thoſe who have given any Chap.I.

attention to the ſubject, the

preſent condition of the Eng

liſh law , which preſcribes the ordinary

Court of Final Eccleſiaſtical Appeal, is

commonly acknowledged to be highly

unſatisfactory. Complaints on this ſub

ject are not confined to this or that party :

they are not peculiar to clergy or laity ;

but almoſt all perſons of competent in

formation agree that ſome amendment is
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Chap. I. needed. And although the difficulties ſur

rounding meaſures for improvement in

this reſpect, involving, as they do, the

delicate relations of Church and State, as

well as ſome other complicated queſtions,

naturally render both divines and ſtateſ

men ſomewhat unwilling to approach the

ſubject, ſtill, it is not likely that the ge

neral diſſatisfaction with the exiſting ſtate

of things will permit it to abide per

petual.

II. Former Endeavours to improve

Final Appeal Court.

Though attention has not lately been

publicly called to this important matter,

yet it ſhould be remembered that a few

years ago it was the ſubject of grave

conſideration among our moſt learned di

vines and moſt eminent ſtateſmen . The

preſent unſatisfactory ſtate of the law

dates indeed only from the year 1833 :

and yet, even ſo ſoon after its enactment
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vol. 11l,

as in the year 1847, the late revered Char. I.

Biſhop of London introduced a Bill into

the Houſe of Lordsa to remedy the ac- a Hans. 3 S.

knowledged grievance. The object of p.601.

that Bill was to ſubſtitute a new Court

of Appeal for the Judicial Committee of

Privy Council :b the propoſition was then Houſe of
Lords'Select

carefully conſidered and fully aſſented to Committee.

by the Select Committee to whom their

lordſhips referred the Bill : and as that

Committee included, with one exception « Hans. 3 S.
vol. 111,

only , all the peers who had filled high p. 601.

legal offices, there is ample proof that

ſtateſmen fully qualified to judge thought

at that timethat ſome change was needed .

Circumſtances prevented this Bill from

being carried through Parliament during

the Seſſion of 1847. It was, however ,

re-introduced ,d as amended by the Select a Ibid.

Committee , in the Seſſions of 1848-1849,

but again , from various cauſes of delay,

was ſuffered to remain in ſuſpenſe .

Still, the matter was deemed ſo import
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e

vol. 108,

p . 334.

Chap. I. ant that it was not permitted long to

e Hans.3 S. ſlumber, and in the early part of 1850€

a freſh Bill was introduced , varying in

ſome particulars from its predeceſſors,

but ſtill having the ſame object embodied

in one of its clauſes— a reconſtitution

of the ordinary Court of Final Eccle

ſiaſtical Appeal. On that occaſion the

late Biſhop of London thus expreſſed the

ſentiments which then and now generally

prevail among thoſe who have given at

tention to this ſubject :

1 Hans, ut « With reſpect to the diſcuſſion of

queſtions affecting matters of religion it

is quite clear that the Judicial Committee

of Privy Council is not the moſt fitting

tribunal. . . . At this moment a great

number both of the clergy and the laity

of the Church feel their conſciences bur

dened by the fact of queſtions of hereſy

and falſe doctrine being ultimately re

ferred to ſuch a tribunal. . . . Not only

was it not provided that any member of

fuр.
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vol. 108,

the Epiſcopal bench ſhould ſit as a mem - Chap. I.

ber of the Committee , but no care was

even taken that the members of it ſhould

be members of the Church of England .

It might happen that the majority of the

members of that tribunal might be dif

ſenters from the Church .” The Right

Reverend Prelate then, after ſome obſer

vations on the alterations propoſed in the

exiſting Court, added, “ If her Majeſty & Hans.3 S.

would allow the Convocation to aſſemble

to take this ſingle point into conſideration

it would create in the Church great fatif

faction.” And ſubſequently, when com

mending the matter to their lordſhips'

deliberations, he aſſured them that “ the

conſtitution of the Ultimate Tribunal of

Appeal involved in a degree that they

could hardly imagine the ſafety and prof

perity of the Church of England .”

The preſent Archbiſhop of Canterbury

alſo on that occaſion expreſſed his con

currence in theſe obſervations and added
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Chap. I. the weight of his teſtimony to them , de

Hans. 3 s. claring that “ the h preſent ſtate of the

vol, 108,

law on the doctrine and diſcipline of the

Church was acknowledged to be excef

fively defective.”

p . 335 .

III. Epiſcopal Bench conſulted .

But not only have we the authority of a

Select Committee of the Houſe of Lords

and of the two eminent prelates above

mentioned, for aſſerting that ſome change

in the Court of Final Appeal is required :

a general agreement to the ſame effect

was ſubſequently expreſſed by a large

majority of our biſhops and by many

of our leading ſtateſmen . The Bill laſt

mentioned was withdrawn, as it was

thought deſirable to dealwith the queſtion

of the Court of Appeal by itſelf and to

make it the ſubject of a diſtinct ſtatute,

inaſmuch as the principle it involved was

regarded of ſuch importance as to throw

into the ſhade all other meaſures for the
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vol. III,

regulation of Church diſcipline. With a Chap. I.

view , therefore , of preparing a freſh Bill

on the ſubject, the Archbiſhop of Canter

bury called together the biſhops of Eng

land and Wales in the ſpring of 1850.

The matter was conſidered at ſeveral iHans. 3 S.

meetings attended by twenty-five outof the p. 602.

twenty - eight prelates of our two provinces,

and the reſult was an almoſt unanimous

agreement to introduce a Bill which en

ſured queſtions of doctrineon appeal being

referred for deciſion from the Judicial

Committee of Privy Council to the Bench

of Biſhops. And though the aſſembled

prelates were not entirely agreed as to its

proviſions, yet any difference which pre

vailed related rather to the details than

to the general principle of the propoſed

meaſure. Thus it is plain that there was

then a generalagreementamong the mem

bers of the Epiſcopal bench thata remedy

ſhould be applied to an acknowledged

diſorder.

nem
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IV. Late Biſhop of London's Bill

in 1850.

Chap. I. THE Bill, as prepared after the deli

berations above referred to , was intro

duced into the Houſe of Lords on the

k Hans. 3 S. 3rd of June, 1850 , and the memorable
vol. 111,

P. 598." debate which enſued on that occaſion

teſtifies to the deep ſenſe of the neceſſity

for ſome change which was then enter

tained by our moſt eminent divines and

moſt honoured ſtateſmen. The right

reverend promoter of the Bill, when

ſpeaking of the acceptance or rejection

ofmeafures for relief, faid, “ MyLords,

I am not apt to indulge overſtrained or

extravagant feelings of hope or fear, but

I do aſſure your lordſhips, in the words

of truth and foberneſs, that I believe it

to be impoſſible to over-rate themomen

tous conſequences of the iſſues which hang

upon that alternative. . . . It is enough

to ſay that they involve not only the peace

1 Ibid .

en .
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but the integrity of the Church of this Chap. I.

empire.” To the ſame effect the Biſhop

of Oxford ſpoke; and having drawn at

tention to the important petitions pre

ſented in favour of an alteration in the

law , concluded an eloquent appeal by ad

dreſſing this exhortation to the opponents

of themeaſure : - “ Do not alienate from m Hans. 3 S .

you as a party the whole body of the po 668 .

Engliſh Church , by ſhowing them that at

your hands they muſt not look even for

juſtice. Deal more liberally and juſtly

with her. Liſten to her complaints. Do

not rudely repulſe her when ſhe comes

to you for redreſs, and ſeeing her value

her purity of doctrine and teaching more

than earthly poſſeſſions, haſten to remedy

her wrongs.”

vol. III,

V . Opinions of Lay Peers on the Biſhop

of London's Bill, 1850.

That a ſenſeof the grievance under which

the Church labours was by no means con
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n Ha

CHAP. I. fined to thoſe of the ſacred order, the

ſupport given to this meaſure by ſome of

the leading lay peers in the Houſe ofLords

on that occaſion bears conſpicuous teſti

mony. The preſent Earlof Derby added

all the weight of his great authority to

the claim for relief. “ It was notorious,”

" Hans. 3 S. his lordſhip ſaid , " " that a great and prac

p . 649. tical evil exiſted . That great evil was

this, that at this moment the Church of

England was placed in a poſition more

diſadvantageous than any other religious

body on the face of the globe. . . . No

thing was more certain than that at the

time of the Reformation it was intended

to confirm to the Church the fulleſt

powers of authoritatively declaring her

own doctrines .” And then, after quoting

the royal declaration now prefixed to the

39 Articles, he added, “ It was impof

fible that words could be more clear to

ſhow that it was intended that a ſpiritual

body under the authority of the Crown
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vol. III,

ſhould , from time to time, not introduce Chap. I.

new innovations or freſh arguments, but

ſhould explain and expound the doctrine

and teaching of the Church of England ,

and that ſuch explanations ſhould be en

truſted not to all, but to ſpiritual perſons

only .”

Lord Derby alſo added, in caſe the

Houſe of Lords “ ſhouldº determine to Hans. 3 S.

apply no remedy, ſhould declare that they p. 651.

would do nothing to remedy the grievance

of which Churchmen loudly and juſtly

complained, that they would run the riſk

of ſeparating from the Communion of the

Church, ſo fettered and controlled by the

State, a number of its ableſt and moſt

devoted members.” And in concluſion ,

his lordſhip , ftigmatizing the exiſting

ſtate of the law as “ a great and grievous

evil,” ? declared his conviction “ that ? it p Ibid. p.

would be a matter of ſatisfaction to thecome 9 Ibid .

great body of Churchmen in this country

if they knew that upon any queſtion

653
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Chap. I. raiſed they had an opportunity of ob

taining — not the direction of the judges,

not the direction of the legiſlature, but

for their own guidance, as dutiful mem

bers and fons of the Church , the authori

tative declaration of the united heads of

the Church in matters affecting doc

trine.”

Lord Redeſdale, Lord Lyttelton, and

the late Duke of Cambridge alſo ſpoke

in favourof redreſſing the grievance which

the Biſhop of London 's Bill was meant

to remedy, and expreſſed their determina

tion to ſupport it.

But not only was this teſtimony to the

deſirableneſs of a change in the law borne

by the ſupporters of the Bill, its oppo

nents, while diſapproving of ſome of its

proviſions, frankly acknowledged theneed

of amendment in the preſent ſyſtem .

Lord Brougham , even while oppoſing the

meaſure as it ſtood, expreſſed his deſire

that ſome ſpiritual perſons ſhould be ap
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vol. 11l,

pointed to adviſe the Judicial Committee Chap.I.

in trying appeals on matters of faith .

“ He ſpoke,” were his words, ' “ as a Hans. 3 S.

member of the Judicial Committee over p. 633.

which he had preſided for ſeventeen years,

and he declared that in ſome caſes he

required the aid of a ſpiritual body in

forming his judgment. Hehad felt the

want of it in Maſtin v . Eſcott ſeverely .

He had now ſtated his opinion in the

hope that theſe ſuggeſtions . . . would

be adopted . He was againſt the Bill as

it ſtood, for he thought it perilous in the

extreme; but, as a ſincere member of the

Church , he hoped they would at leaſt ulti

mately be aſſented to. Thiswas his earneſt

hope and truſt, for he found from all the

communications he had received how

alarming and vexing this queſtion was to

ſincere members of the Church ,of whom

he was one.”

Some even of thoſe noble lords who

maintained amore determined oppoſition ,
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vol. 111,

CHAP, I. on this occaſion , to themeaſure ſuggeſted ,

reſiſted the propoſition rather upon the

details of the Bill than upon the general

principle involved . The Marquis of

Lanſdowne, then Preſident of the Council,

·Hans.3 5. ſaid ,: « If the queſtions to be decided by

p . 624 . the Privy Council were . . . queſtions re

lating to the doctrines that ought to be

taught, and requiring for their deciſion

the careful ſtudy of theology, he would

entirely agree . . . that ſuch a tribunal

oughtto be conſtituted ofſpiritual perſons

and of ſpiritual perſons only.” And

though oppoſing the Bill then before

the Houſe, his lordſhip conſidered it de

ſirable that ſome modification in the ex

iſting ſyſtem ſhould at a proper timebe

made, and with this view ſuggeſted ſome

regulations which he ſaid ' “ might very

advantageouſly be a ſubject for future

conſideration.”

Again , Lord Harrowby, though ſpeak

ing againſt the plan then propoſed , uſed

t Ibid . p .

628.
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theſe words,' “ I do not ſay that the Chap. I.

exiſting tribunal might not be amended ;" Hans. 3 S.

and while deprecating, at that particular p. 660.

time, and for a particular reaſon, legiſla

tion on the ſubject, yet ſaid , “ Conſider * Ibid. p.

at a proper time . . . on its own merits,

any ſuggeſted improvement of a tribunal

which certainly was not ſpecially conſti

tuted for its preſent purpoſe, and which

may well admit of amendment to ſatisfy

ſcruples and apprehenſions."

663.

VI. Objections raiſed againſt the Biſhop

of London 's Bill, 1850.

It may be here remarked, by the way,

that three main objections were raiſed to

the Biſhop of London's Bill at that time,

objections which probably were the chief

cauſes of its failure.

1. The timewas ſaid to be inoppor

tune, as any legiſlation on the ſubject,

immediately following a deciſion of the

Judicial Committee of Privy Council on
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CHAP. I . a

a queſtion of doctrine, which had cauſed

much excitement throughout the country ,

would be very undeſirable. That ob

jection now certainly no longer exiſts, for

the excitement conſequent on the caſe

has paſſed away even if the remembrance

of it abides. 2 . The ſecond objection

was, ſince it was propoſed by the Bill

that queſtions of doctrine coming before

the Judicial Committee ſhould be de

cided by theBench of Biſhops, as Aſſeſſors

to the Court, that a difference of opinion

among that venerable body would be more

injurious to the cauſe of religion than a

miſcarriage in the Court itſelf as at pre

ſent conſtituted. 3. The third objection ,

and this certainly one of great weight,

was, that the judgment of the Biſhops

would, by the proviſions of the Bill, be

binding on the members of the Judicial

Committee,who,meanwhile, were bound

y Hans. 3 S. by their oaths to decide according to the

conviction of their own minds. And this

vol. 111,

pp. 623

673.
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certainly appears an almoſt inſuperable Chap.I.

difficulty to the meaſure as then propoſed .

However, it is not impoſſible but that

theſe two laſt objections alſo might be

altogether avoided by another mode of

dealing with the matter which ſhall be

examined hereafter.

VII. Deſirableneſs of a Remedy for the

Preſent Grievance.

Now from the foregoing matter it is quite

clear that the Ultimate Court of Appeal

in matters ſpiritual is no ſentimental

grievance . They are no fanciful com

plaints which are made. They are not

peculiar to this party or to that, to one

claſs of men or to another. It is really

idle to ſay that this can be an imaginary

evil which the united Epiſcopate of Eng

land almoſt unanimouſly ſought to re

medy, which right reverend prelates, moſt

juſtly honoured, denounced in ſevereſt

language, which ſome of our moſt emi
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CHAP. I .
SChap.I. nent ſtateſmen repreſented as urgently

requiring redreſs,and which was admitted,

even by thoſe among themembers of the

Houſe of Lords who oppoſed the parti

cular remedial method propoſed, as de

manding at a proper time the graveſt

attention .

The laity , as well as the clergy, inte

reſted in having a truſtworthy tribunal for

deciding matters connected with their re

ligious faith , are not inſenſible to the

grievance of the exiſting ſyſtem . It is

a grievance felt acutely by thoſe who

are not the moſt reſtleſs or the moſt

noiſy of our countrymen , but who feel

all the more deeply in proportion as they

believe the intereſts involved to be the

moſt important. To ignore its exiſtence

is neither wiſe nor politic, to deny a re

medy is neither gracious nor juſt. To

allow thoſe who are beſt diſpoſed to

wards the inſtitutions of their country to

ſmart under a ſenſe of a grievous wrong
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unredreſſed is not the part of a well- Chap.I.

ordered State or of prudent ſtateſmen ,

more eſpecially where that wrong enters

the domain of religion and inſinuates

itſelf among the deep foundations of Di

vine Truth . The poet of imperial Rome,

complaining of her neglected fanes, ut

tered a warning to his country of abiding

ills :

“ Donec templa refeceris 2 Hor. Od.

Ædeſque labentes Deorum , et
11 . 6 . 2 -4 .

Fæda nigro ſimulacra fumo.”

But the material buildings of external

worſhip ſhould not be regarded with ſuch

jealous care, or tended with ſuch watchful

anxiety, as the fair butmore delicate fabric

of the national faith .

d
e
t
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CHAPTER II.

STATEMENT OF THE PRESENT CONDITION OF THE LAW

GOVERNING ECCLESIASTICAL APPEALS. .

CHAP. II. 8

I. Plan of Subject.

RAHAT the thoughts now to be

ſuggeſted may be reduced into

2 ) method , the ſubject will be

divided into the four following heads:

1. A ſtatement of the preſent con

dition of the law governing Eccleſiaſtical

Appeals.

11. Hiſtorical detail of the Legiſlation

which has led to the preſent condition

of the Law .

III. Juſt grounds of complaint againſt
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2

the preſent ordinary Court of Final Ap- Chap.II.

peal.

iv. Suggeſtions for a remedy of the

grievance.

a re

II. Neceſſity for a Court of Final

Appeal.

An appeal has been rightly declared to a Dyer,apud
Gibi Cod.

be “ a natural defence eſſential to every 1080.

legal conſtitution .” And the objects of

ſuch a proceeding have, by high authority

in the Engliſh Church , been defined to be,

“ notb for depriving any man of juſtice, 5 Ref. Leg.
de Appell.

but for the repairing a grievance, for cor- c. 26. *

recting injuſtice or unſkilfulneſs in the

judge, and ſometimes for removing the

effects of ignorance on the part of an in

jured perſon .” Now wherever a Chriſtian

Church has a regularly organized con

ftitution , and where differences ariſing

among its members have to be ſettled by

authoritative judgments, this natural de

fence is every way needful. More eſpe
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са

Chap. II. cially is this the caſe with ſuch a Church

as that exiſting in England, becauſe here

not only are facred matters of faith and

doctrine involved , but rights of property

depend on thoſe judgments ; conſequent

ly, queſtions of extreme difficulty ariſe

embracing conſiderations connected with

traditional belief, formularies of faith ,

canon , ſtatute, and common law . And

this complication ſupplies an additional

reaſon why every poſſible ſafeguard ſhould

be thrown around final deciſions. Not

only is this ſafeguard demanded by the

complication of the principles on which

the deciſions are baſed , but by the para

mount importance of a great part of the

ſubject-matter involved being nothing

leſs in ſome caſes than the faith of the

National Church . Now whether the

preſent condition of the law governing

Eccleſiaſtical Appeals in Final Refort is

ſuitable to the ends in view , whether it is

juſt to this Church, worthy of this nation ,
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and creditable to the wiſdom of the Eng- CHAP.II.

' liſh legiſlature, the reader will have an

opportunity of judging as we proceed .

III. Preſent Gradation of Eccleſiaſtical

Appeals.

A DISTINCTION exiſts between the right

ofappeal in eccleſiaſtical cauſes and thoſe

which are not eccleſiaſtical. From judg

ments in Criminal and Civil Courts, even

in the loweſt, ſuch as thoſe of Petty Sef

fions, no appeal lies unleſs it is given

expreſsly by ſtatute. From eccleſiaſtical

judgments, on the other hand, there al

ways has been , of common right, an

appeal from the inferior to the ſuperior

judge, whether given by written law or

not. To direct, however, the application

of this common right, the gradation of

eccleſiaſtical appeals has been laid down

by the Conſtitutions of Clarendon , and

five ſtatutes of the realm paſſed reſpec

tively in the years 1164, 1533, 1534,
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VIII. c . 12 .

s . 6 .

VIII

S. 4 ;

Chap. II. 1832, 1833, and 1840,which, under the

ſecond head of this inquiry will be con

ſidered in detail. The gradation is as

follows at the preſent time:

I. If the cauſe is commenced in any

( 24 Hen. dioceſe the appeal lies from the Arch

deacon , or his official, to the Biſhop Dio

ceſan ; from the Biſhop of the dioceſe, or

his commiſſary , to the Archbiſhop of the

d 25 Hen . province ; from the Archbiſhopd to the

? Judicial Committee of Privy Council.

Will. IV .

11. If the cauſe is commenced in an

€ 24 Hen. archdioceſe, the appeale lies from the
VIII, C .12 .

Archdeacon of any Archbiſhop, or his

commiſſary, to the Court of the Arches,

or audience of the ſaid Archbiſhop ;

from the laſt-named courts to the Arch

| 25 Hen . biſhop himſelf ; and from the Archbiſhop '
VIII. c . 19.

s. 4 ; 2 & 3 to the Judicial Committee of Privy

c. 92. s. 3. Council.

Besten III, If the cauſe does, ſhall, or may

VIII.c. 12. touch the Crown, theappeal lies directly
5. 9 ; 25

Hen. vill. from the Court where the contention is
c . 19 , s. 3 .

S , 7 .

Will. IV .
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commenced to the Upper Houſe of Cuar.II.

Convocation,where final judgment is to

be given , for, in this caſe, ſtatute law

ſpecifically forbids an appeal to any other

authority " whatſoever. h 24 Hen .

VIII. c . 12 .

8 . 9 .

IV . Courts of Appeal in Final

Reſort.

Thus in all eccleſiaſtical appeals the

final reſort, fave in cauſes touching the

Crown, is (with one qualification here

after to be noticed ) to the Judicial Com

mittee of Privy Council, a Court thus

compoſed , -

The Preſident of the Privy Council, the Lord

Chancellor, ſuch members of the Privy Councilas

hold any of the following offices — Lord Keeper, Chief

Juſtice of the Queen's Bench, Maſter of the Rolls,

Vice-Chancellor of England,Chief Juſticeof theCom

mon Pleas, Chief Baron ofthe Exchequer, Judge of

the Prerogative Court of Canterbury, Judge of the

High Court of Admiralty , Chief Judge of the Court

in Bankruptcy ; alſo all members of the Privy

Council who have been Preſident of that body, or
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Chap. II. have been Lord Chancellor, or have held any of the

other offices before mentioned ; and further power

is given to the Crown to appoint by ſign manual

any two other Privy Councillors to be members of

the Judicial Committee.

Such is the uſual Court of Final Ec

cleſiaſtical Appeal ſtatutably exiſting in

England. And from its conſtitution,

not one ſingle ſpiritual perſon appearing

among its ſpecified members, it hardly

commends itſelf as fit to deal in the laſt

reſort with deep myſteries of faith and

abſtruſe queſtions of theological learning.

The qualification,however,above-men

tioned muſt here be explained . The legif

lature, perceiving the unreaſonableneſs of

having aſſigned in 1833 ſpiritual queſtions

to a purely lay tribunal in the laſt reſort,

endeavoured , when framing the Clergy

Diſcipline Act in 1840, to remedy the

13& 4 Vic. anomaly in ſome fort by enacting that if

any appeal ariſing under that ſtatute ſhould

be heard before the Judicial Committee,

c. 86. s. 16 .
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every Archbiſhop and BiſhopoftheChurch Char. II.

of England and Ireland, being ſworn of

the Privy Council, ſhould be a member

of the Court for hearing the particular

caſe. But the application of this partial

remedy, for an acknowledged general dif

order, is really a moſt unhappy ſpecimen

of legiſlative cobbling. For thus an ab

normal Appeal Court is conſtituted, by

a particular ſtatute, for ſuch cauſes as

ſhould be commenced under its provi

fions, to the excluſion of that regularly

conſtituted Court, to which , by the ge

neral law of the land , thoſe cauſes would

be referred . The principle is hardly

commendable, that particular ſtatutes, in

dealing with offences, ſhould each con

ſtitute its own final Court of Appeal.

Should ſuch an example be commonly

followed there would be but ſlender gua

rantees for unity in legal proceedings.

Some ſtrange complications would enſue,

and the ſame ſubject-matter on appeal

1e
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Chap. II. might branch out into ſome very per

plexing ramifications.

Having then ſeen — 1. thatby the ge

neral law eccleſiaſtical cauſes are ordi

narily referable in final reſort to the

Judicial Committee of Privy Council

a purely lay tribunal; 2. that ſuch as are

commenced under a particular ſtatute are

referable to a Court ſpecially created by

thatſtatute itſelf; and 3. thatſuch as touch

the Crown are referable to the Upper

Houſe of Convocation ; the next divi

fion of this ſubject leads me to give an

hiſtorical detail of the legiſlation which

has led to the preſent condition of the

law .



CHAPTER III.

HISTORICAL DETAIL OF THE LEGISLATION WHICH HAS

LED TO The Present CONDITION OF THE LAW .

I. Appeals in Early Times.

G T would be beyond the require- Chap.III.

ments of the preſent caſe to

429) inveſtigate at length the hif

tory of eccleſiaſtical appeals in England

before the Reformation. It may, how

ever, be remarked here that ſpiritual

cauſes were certainly then confined ſtrictly

to ſpiritual courts, and within the realm

took the ſame courſe as that aſſigned to Conftit.

them by our preſent law , with the excep - VIII.

tion only of the Final Court, the ſubject

Clarendon ,
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еrе с

Char.III. of our ſpecial inquiry . Such cauſes were,

during the earlier periods of our hiſtory,

generally definitively decided by the Arch

biſhops'Courts,though on ſomeoccaſions,

with ſpecial permiſſion , they were carried

beyond the limits of the country, and

applications were made to Rome.

Yet it is abundantly clear that ſuch

proceedings were generally oppoſed to

the Engliſh mind and the Engliſh laws.

This is plain from the continual oppofi

tion manifeſted to papal interference, as

teſtified in numerousinſtances, and among

them , by the conduct of the laſt of our

Anglo -Saxon Archbiſhops, Stigand, who,

though Pope Alexander II. had proceeded

b Coll. i. to the extremity of ſuſpenſion , yet re

Thierry, i, fifted ſtrenuouſly for years that aſſump

tion of authority .

And even after the deluge of Roman

aggreſſion which overwhelmed this Church

and nation at the Norman Conqueſt, the

right of appeal to Rome was ſtill com

529 ;

144 .



of Legiſlation . 31

Was

monly denied and that reſort repeatedly Chap. III.

forbidden by law . In the reign of King

William II. the Biſhops and Barons de

clared to Anſelm , who was maintaining

ſuch a courſe, that “ it was a thing un

heardº of for any one to go to Rome cGib. Cod.

(i. e. by way of appeal) without the King's

leave.” The oppoſition to ſuch appeals

was again manifeſted in the time ofKing

Henry I, as appears by this complaint of

the Pope of that date , “ That the King

would ſuffer no appealsd to be made to Eadmer,

him .” And though the point was yielded Gib:Cod.

for a ſhort ſpace in the reign of King 90

Stephen, under the influence of Henry

de Blois, Biſhop of Wincheſter , yet we

are aſſured on high authority that this

was a new encroachment on national

rights. “ For in England,” Hunting

done tells us, “ theſe appeals were not e L . 8. p.

allowed untilHenry of Wincheſter ,when Gib. Cod.

he was legate, by ill example cruelly en - 9º.

forced them .”

395 , apud
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CHAP.III.

* Spelm .

Conc. ii .63.

8 Conſtit.
Clarendon ,

VIII.

And indeed this uſurpation was na

tionally repudiated in the following reign

ofHenry II, for the Conſtitutions of Cla

rendon then reſumed and maintained the

ancient common rightofdeciding ſpiritual

caſes finally within the realm . The eighth

of thoſe Conſtitutions declaring that the

Court of the Archbiſhop ſhall be held

the final reſort : “ Ita ; quod non debeat

ultra procediabfque aſſenſu Domini Regis; '

From taking their information at ſecond hand

the learned Barons of the Court of Exchequer fell

into a ſad complication of error in delivering a judg

ment, July 8 , 1850 , on the ſubject of Ecclefiaftical

Appeals. They ruled that 25 Hen. VIII. c. 19,

by giving appeals in cauſes eccleſiaſtical to the King

and no further, “ did but reſtore the ancient law of

the land as ſettled on this point by the Conſtitutions.

of Clarendon in the reign of Henry II, Anno Do

mini 1164.” Now as the Eighth Conftitution of

Clarendon is the only one which deals with the

matter in hand, and as that inſtrument lays down a

principle totally at variance with the judgment de

livered , one muſt conclude that the learned Barons

failed to conſult the ancient records before deciding

upon their contents. It may be that the Court was
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i. e. not to Rome. Theſe Conſtitutions CHAP. III.

were" again renewed in the Parliament - Hoved .

of Northampton . Not only were ap - 465,ap.Gib?

peals to Rome thus generally guarded

againſt, but their exerciſe in ſpecial caſes

was forbidden , under ſevere penalties,

by numerous ſtatutes (including thoſe of

proviſors and præmunire) paſſedi in the * 35 Ed. I;
25Ed . III.6 ;

reigns of Ed. I, Ed. III, Rich . II, Hen . 27 Ed.III.1;
38 Ed. III ;

IV , and Hen. V . 12 Rich . II.

15 ; 13Rich .

Now , though notwithſtanding theſe ſta

tutes, it is clear thatappeals to Romewere $1.5;2 Hen :

ſometimesmade, partly owing to the infu- Hen. iv .};

ſion of foreigneccleſiaſtics into this Church , 3 Hen .V . 4.

partly ariſing from a tendency in high

places to wink at ſuch proceedings, yet

it is equally plain that the mind of the

1 . 2 : Ibid .

miſled by the blunder of Sir William Blackſtonei on j Comm . 3.

this point,and ſo lent its high authority to perpetuate 66 .

his error. If ſo, a ſignal warning may be thence de

rived againſt the too common practice of taking in

formation at ſecond hand on grave queſtions, and

relying on text-books inſtead of authentic records

for inſtruction in conſtitutional law .
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Chap. III. nation was oppoſed to them , and this not

only from the evidence of public records,

but from the hiſtory of the private con

duct ofmany of our countrymen . The

remonſtrances of the clergy of Engliſh

blood againſt Roman aggreſſion were of

conſtant recurrence. It certainly is not

to their conſent that the uſurpations of

the Vatican can with juſtice be mainly

imputed . If the truth of the caſe is

fairly inveſtigated , it will be found that

ſuch grievances may be traced to other

ſources. Our kings were far from being

blameleſs in this matter. King William I,

King Stephen , on one occaſion King

Henry II, King John, King Henry III.

647-686. contributed to the introduction here of

| Hume, xi. papal authority ; and, on the other hand,

manifeſt oppoſition to it was diſplayed by
Mag. B . 1 .

1. our clergy in their Synods, and indivi

". Coll.2. dually by ſuch men as Langton ' and

• Conc. Edmund, " Archbiſhops of Canterbury ;
Mag. B . 1. a

709,710. Sewal," Archbiſhop of York ; Fulco ,º

k Conc.

Mag. B . 1 .

114 .

m Conc.

647.

548.
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Biſhop of London ; Walter, Biſhop of Chap. III.

Worceſter, and the Abbot9 of Buildwas p Conc.
Mag. B . 1 .

Abbey, who certainly , in language quite 709, 710 .

unmiſtakable, reſented the exerciſe of 9 Ibid.712.

Roman authority over this Church .

II. Change introduced by

24 Hen . VIII. 12.

However, to apply ourſelves to the ſub

ject immediately under conſideration , the

courſe of Eccleſiaſtical Appeals, as ſettled

by the Conſtitutions of Clarendon , 1164,

prevailed here down to the year 1533 ;

and by the eighth of thoſe Conſtitutions

it will be remembered , as above ſtated ,

that the final reſort was limited to the

Court of the Archbiſhop, beyond which

the cauſe could not be carried without

royal conſent to Rome. The change

made in the year 1533, by the ſtatute

24 Hen .VIII. 12,was this. Whereaswith

the King's leave an appeal was previouſly

allowed from the Archbiſhop's Court to
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Chap. III. Rome, no appeal could henceforward “ be

* Gib. Cod. uſed ' but within this realm ,” and every

1080.

caſe was to be finally decided here in the

Archbiſhops' Courts “ without any other

8 24 Hen . appellations or provocation to any other

VIII. 12. 6 .

perſon or perſon's Court or Courts.”

One proviſo , however, was attached to

the Act of 1533, a proviſo exiſting in

full force to this day, that, in any caſe

“ touching the King,” the appeal ſhould be

to the Upper Houſe of Convocation,

where a final decree ſhould be made,

t Ibid. 9 . “ never' after to come in queſtion and

debate, to be examined in other Court or

Courts.” Such was the effect of the

ſtatute 24 Hen . VIII. c . 12, an Act en

tituled , “ No appeal ſhall be uſed but

within this realm .” And thus ſtood the

law in 1533 ; the final appeal in ordinary

caſes lying to the Archbiſhop .

A few words may here be properly

introduced on the ſubject of the proviſo

above referred to. This Act was paſſed
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in the early ſpring of 1533, n . S., that is, Chap. III.

between Feb. 4 and April 7 of that year,

which was the period during which the

Parliament ſat. Now at that very time

a caſe very nearly touching the King was

pending in the Convocations of Canter

bury and York , being nothing leſs than

his Majeſty's divorce from Queen Ca

tharine of Arragon. The real queſtion at

iſſue was whether King Henry's marriage

to Queen Catharine, who was his brother

Arthur's widow , was valid, the marriage

having been contracted under a diſpenſa

tion " from Pope Julius II. And it is " Coll. 4. 2.

difficult to overrate the importance of

this great State queſtion , inaſmuch as in

it is involved the legality of the King's

ſecond marriage to Ann Boleyn, and con

ſequently the legitimacy of the inheritor

of the Crown in the perſon of the iſſue

of that marriage, Queen Elizabeth . Two

queſtions, therefore, were then propoſed

for the arbitration of the Engliſh Con

O
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Mag . B . 3.

Chap. III. vocations. 1. Was the marrying * a de

* Conc. ceaſed brother 's wife, after the conſumma

756 . tion of marriage, prohibited by God's law

and above the Pope's diſpenſation ? 11.Was

the marriage between Prince Arthur and

Queen Catharine conſummated ? Both

theſe queſtions were decided in the af

firmative in the two Convocations: in

y Ibid . Canterbury,' on a diviſion as to the firſt

queſtion, by 263 votes to 19 ; as to the

ſecond , by 41 affirmatives. In York ,

? Ibid. 767. as to the firſt? queſtion, by 51 votes

to 2 ; as to the ſecond , by 49 or 50

votes to 2 . On the 5th of April Dr.

Tregonwell appeared as Counſel for the

King in the Canterbury Synod, and

on May the 13th Maſter Rolland Lee

appeared in the ſame capacity at York ,

and the neceſſary inſtruments, in accord

ance with the above deciſions, having

a Ibid.759. been drawn, the formal ſentencea of di

vorce was pronounced on the 23rd of

May, 1533, in the church of St. Peter,
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15 .

Dunſtable, that place being choſen as CHAP.III.

neighbouring to the reſidence of Queen b Coll.4.

Catharine at Ampthill. The united au

thority of the Engliſh Provincial Synods

here emphatically diſclaimed the authority

of the Pope to grant ſuch a diſpenſation

for King Henry's marriage to Queen Ca

tharine as had been given . And as it was

all-important, not only upon perſonal, but

upon State grounds, that no appealſhould

be even contemplated from this deciſion ,

one does not wonder at the proviſion in

24Hen . VIII. 12. 9 , that in caſes touching

the King the Upper Houſe of Convo

cation ſhould be an authority in final

reſort.

III. Change introduced by

25 Hen . VIII. 19.

We now proceed to the next change

which took place in the law regulating

the Courtof Final Appeal in Cauſes Ec

cleſiaſtical. That change took place in
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Chap. III., the following year, 1534 ,and was effected

by the ſtatute 25 Hen. VIII. c. 19.

It muſt be remembered that in this

year the formal ſeverance of the Church

of England from the Church of Rome

took place by the acts of this national

Church herſelf. She then, by her own

voice, aſſerted her ancient independence

in her Provincial Synods. For the fol

lowing deciſion was carried from the

c Wake Lower Houſe of Canterbury to the
MSS. Ch .Ch .

Oxford, ad Upper on March 31, 1534, and was

Conc.Mag. ratified at Yorkd on May 5 following :
B . 3 . 769.

“ The POPE OF ROMEHATH NO GREATERd Ibid . 782,

3 ; Wake's
JURISDICTION CONFERRED ON HIM BY

App. 221.

God in Holy SCRIPTURE, IN THIS KING

DOM OF ENGLAND, THAN ANY OTHER

FOREIGN Bishop.”

And not only was the renunciation of

the Pope's ſupremacy and the aſſertion of

national independence thus ratified by the

Engliſh Synods ; the ſame courſe was

purſued by the ſeveral religious bodies

an . 1534 ;

as
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- 267.

throughout the country . Original in - Chap. III.

ſtruments executed by them on this ſub

ject remained for many generations pre

ſerved in the Exchequer . The learned

Mr.Whartonº had in his cuſtody no leſs e Coll.4.

than 175 copies thence tranſcribed , con

taining the ſubſcriptions of the biſhops,

chapters, monaſteries, colleges, and hof

pitals of thirteen dioceſes. He alſo ſaid ,

that, to his certain knowledge, the ſub

ſcriptions of the remaining dioceſes were

lodged elſewhere, ſo completely was the

rejection of papal authority here ratified

by the acts of the Engliſh Church herſelf.

In the face of ſuch hiſtorical facts one is

really ſomewhat ſurpriſed at the ſtate

ments ſo boldly made, and ſo frequently

reiterated, that the emancipation of this

Church from Roman trammels, and the

recovery of her national independence,

were effected by the authority of the State

alone, and in oppoſition to the will of the

clergy themſelves.



42 Hiſtorical Detail

Chap. III.

f Magna

Carta , 1 .

However, in this year, 1534, when

the independentnationality of this Church

was juſt being reſtored , and when the

principle conſecrated in Magna Charta ,

the footſtone of our conſtitution, that

“ the Church of England ſhall be free

and ſhall have all her whole rights and

liberties inviolable,” 2 _ ſhould , from fur

rounding circumſtances, have been moſt

ſcrupulouſly reſpected , a change, by no

means in accordance with that principle ,

was effected by 25 Hen. VIII. c. 19. It

was by the above ſtatute enacted that the

courſe of appeals ſhould be the ſame as

that laid down in the Acts of laſt year , but

with this remarkable addition, that the

Archbiſhop's Court ſhould not be final

as then ſettled, but that a further appeal

ſhould thenceforward lie to the King in

Chancery, and that,

“ Upon every ſuch appeal a Commiſſion ſhall

8 24 Hen .

VIII . 12 .

h 25 Hen.
VIII. 19. 4 .

2 « Eccleſia Anglicana libera ſit, et habeat omnia

jura ſua integra et libertates ſuas illæſas.”
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be directed, under the Great Seal, to ſuch perſons Chap. III.

as ſhall be named by the King's highneſs , . . to

hear and definitively determine ſuch appeals . . .

and that ſuch judgment and ſentence . . . ſhall be

good and effectual and alſo definitive, and no further

appeals to be had ormade from the ſaid Commif

ſioners for the ſame.”

By this clauſe was eſtabliſhed a new

and hitherto unheard -of authority for the

purpoſes in hand, namely, the Court of

Delegates. After deciſion in the Arch

biſhop's Court, the cauſe might now be

ſignified to the Crown in Chancery, and

a Commiſſion thence iſſued by the Lord

Chancellor or Keeper, under the ſign

manuali of the King ; and the perſons i Gib. Cod.

ſo appointed were “ commonly called
ak 1082.

Delegates,” on account of the ſpecial

“ delegation they receive from the Prince 1 Ibid .

for the hearing and determining every

particular caſe.” Thus, an authority

which was in this age of our hiſtory

formally withdrawn from the Pope, King

HenryVIII.greedily endeavoured to graſp

k Ibid .
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Chap. III. for himſelf. Nor is it much to be won

dered at that he ſucceeded in his enter

priſe, and prevailed with his Parliament

to confer on him this new and ſtrange

power, in times when that body was

m 31 Hen. ſervile enough to enact " that royal pro

clamations ſhould override ſtatutes of the

realm , and was contemptible enough to

ſubmit tamely to the inſult of being told

by their ſovereign, among other ſneers,

n Conc. that they were “ not to be judges " of

Mag. B . 3.

872. their own fantaſtical opinions and vain

expoſitions."

VIII. 8 .

IV . Court of Delegates.

Here, then, we have arrived at another

important ſtep in the courſe of our in

quiry, the eſtabliſhment of the Court of

Delegates; a Court which, from the year

1534, ftatutably received appeals from

the Courts of the Archbiſhops, and ſo

placed the final deciſion of all eccleſiaſ

6. tical cauſes (ſave thoſe touching the King ,

02
en .

VIII . 12 .
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which remained as before, and ſtill re- Chap. III.

main ' with the Upper Houſe of Convo - p 25Hen.
VIII. 19. 3.

cation ) in the hands of nominees of the

Crown, appointed for the ſpecial caſe in

hand. It is here obſervable that no court

of ſpecified individuals was now eſtab

liſhed , but only that a power was given

to the Crown of appointing perſons to hear

any particular caſe pro hâc vice ; a moſt

undeſirable mode of proceeding, and one

which has ſlender grounds of recommen

dation . Indeed, ſo far as the ſtatute is con

cerned, the Crown might have nomi

nated as judges perſons notoriouſly hoſtile

or friendly to one of the parties in the

caſe ; and further, though ſpiritual cauſes

were contemplated , it was not ſtatutably

neceſſary that one ſingle ſpiritual perſon

ſhould be a member of the Court. But

however contrary to the natural reaſon of

things and the general tenor of our con

ftitution in Church and State ,as ſpecifically

: 924 Hen .
laid down in the ſtatute of appeals, 9 this VIII. 12.
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VIII. 19 . 4 .

Chap. III . may appear, yet ſuch was the effect of

r 25 Hen . the Act' which conſtituted the Court of

Delegates as the final reſort in Cauſes Ec

cleſiaſtical. As a fact , however , not

withſtanding the power veſted in the

Crown of appointing laymen upon this

s Gib. Cod. Court, “ there are no footſteps of any of

Reg. Offic. the nobility or Common Law Judges

in Commiſſion till the year 1604 (i. e.

for ſeventy years after the erecting of the

Court), nor from 1604 are they found in

above one commiſſion in forty, till the

year 1639, from whence (i. e. from the

downfall of biſhops and their juriſdiction

which enſued ) we may date mixtures in

that Court.”

xxi. citing

Cur, Dele

gat.

е II Sin

V . A Digreſſion on Courts of Review , Star

Chamber, and High Commiſſion.

Having now, in the proſecution of our

inquiry , arrived at the eſtabliſhment of

the Court of Delegates in 1534 , a Court

of finalEccleſiaſtical Appealwhich exiſted
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for 298 years, that is , from 1534 down Chap.III.

to the year 1832, it may be uſeful to

pauſe in our inquiry into the point di

rectly before us, in order to make a brief

digreſſion. That digreſſion will not em

brace ſubjects abſolutely eſſential to our

preſent purpoſe ; ſtill, for a full elucidation

of the matter in hand , they ought to be

briefly glanced at.

Court of Review .

On ſome occaſions after a cauſe had been

decided by the Court of Delegates above

mentioned , the Crown granted what has

been termed a “ Commiſſion of Review ”

to reviſe the ſentence. It has been ſaid

that this was a Commiſſion which the

King might “ grant as Supreme' Head Jacob,Law

to review the definitive ſentence given on tit. Appeal

appeal in the Court of Delegates.” And Vid. Gib?
Cod . 1083.

the following ſpecified reaſons have alſo

been given for the exerciſe of this power u Gib. Cod.

by the Crown. “ 1. Becauſe" it is not Init.4. 341.
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CHAP III.

Chap 111. reſtrained by the ſtatute. 2. For that

after a definitive ſentence the Pope, as

Supreme Head by the Canon Law , uſed to

grant a Commiſſion ad Revidendum . And

ſuch authority as the Pope had, claiming

as Supreme Head, doth of right belong to

the Crown, and is annexed thereunto by the

Statutes 26 Hen . VIII. C. 1. and Eliz . 1.

C . 1.” In conformity with ſuch reaſoning,

which , for many reaſons, is by no means

admitted as convincing , this Court of

Review has at times been put in motion ,

and certainly on occaſion with rather odd

effect. For inſtance, “ The Dean of

* Dyer,273. Wells * was deprived of his deanery by

the Commiſſary of the Biſhop of Bath and

Wells. From this ſentence the Dean

appealed firſt to the Archbiſhop, who af

firmed it; and ſecondly exhibited an appeal

to the King in Chancery , but found no re

lief there, for theKing granted the deanery

to one Turner. However (Anno 1 Mar.)

the deprived Dean obtained anotherCom
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Dict. ſub tit.

Rome.

miſſion to the Delegates, and by their Chap. III.

ſentence was reſtored to his deanery ; and

then , laſtly , after the death of Queen

Mary ( 1 Eliz.), Turner had a Commiſſion

of Review , and he was in turn reſtored .

Again ,' in the 39th Queen Elizabeth, a y Jacob,Law

party againſt whom ſentence was given Appeal to

appealed to the Archbiſhop,who affirmed

the judgment; then an appeal was made

to the Court of Delegates, who reverſed

both the former ſentences, on which the

Crown granted a “ Commiſſion ad Revi

dendum ,” the deciſion of the Court of

Delegates.

Such was the “ Courtof Review .” To

an unprofeſſional mind it is ſomewhat

difficult to comprehend how a commiſſion

authorizing this tribunal could ever have

been conſtitutionally granted by theCrown,

with power to reverſe a deciſion of the

Court of Delegates,when it is remembered

that the ſtatute eſtabliſhing the latter Court

is couched in this language:

i E
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Chap. III. “ Suchajudgment and ſentence as the ſaid Com

225 Hen . miſſioners ſhall make and decree in and upon any

VIII. c. 19. ſuch appeal ſhall be good and effectual and alſo de
S. 4 .

finitive, and no further appeals to be had or made

from the ſaid Commiſſioners for the ſame."

Now , if there is any truth in the prin

ciple, “ Rex intra leges non ultra leges,”

to a common underſtanding it would ap

pear from the foregoing enactment that

the deciſion of the Court of Delegates

was ſtatutably final, and therefore could

not be diſturbed by any new intervention

of the Crown. However, ſuch was not

the view taken by legal authorities of

conſiderable eminence,when this queſtion

was debated at certain conjunctures of

our national hiſtory. The reaſons which

appear to have ſatisfied the profeſſional

mind, that a review of judgments in

the Court of Delegates could be conſtitu

tionally granted, have been adverted to

* Pp.47,48. above,* and may be ſeen more fully ex

•Citing Inft. preſſed at page 1083 of Gibſon's Codex.b
341; Littl.

The arguments,however , relied on , when232 .
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diveſted of all decoration,amount to this, Chap.III.

that the word “ definitive" in the ſtatute º 25 Hen .

does not mean “ final;” and that the

clauſe thus worded , “ no further appeals to

be had or madefrom the ſaid Commiſioners”

does not exclude a freſh hearing of the

caſe. The canons of interpretation ap

plied to theEngliſh language for obtaining

theſe reſults are not ſpecified. However,

in the reigns of King James I. and King

Charles I, either from a deſire to ex

tend the royal prerogative or from ſome

darker reaſon , this interpretation ſeems

to have commended itſelf to the accept

ance of the learned in Weſtminſter Hall.

Whether it would meet with an equally

favourable reception within thoſe precincts

in the preſent day it does not become one

of my profeſſion to hazard an opinion.

One thinghowever,atleaſt, is clearenough,

and it is this, that outſide thoſe walls it

would certainly fall ſhort of giving any

ſatisfaction whatſoever .
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Aboliſhment of Court of Review , Star

Chamber, and High Commiſſion .

Chap. III. However, it is hardly neceſſary to ſpecu

late on the ſubject, for this Court of Re

view has, by 2 & 3 Will. IV . c. 92. s. 3 ,

beyond controverſy, been conſigned irre

coverably to the ſame limbo as the Courts

of Star Chamber and High Commiſſion,

the one owing its exiſtence, at leaſt in its

later form , to King Henry VII, the other

initiated by i Eliz . c. I. S. 18. Into their

hiſtory, their proceedings, and their myf

terious relations with the Privy Council

it would be out of place juſt at this mo

ment to inquire . It is ſufficient for our

preſent purpoſe to know that the Star

Chamber and the Court of High Com

miſſion are no more. The former was

annihilated by 16 Car. I. c. 10. sec. 3 .

The power to appoint the latter was fpe

a Gib.Cod. cially “ annulled , revoked , annihilated ,

and utterly made void for ever," by 16
56.



of Legiſlation . 53

Car . I. C. II. S. 3. And , moreover, it Chap. III.

was enacted by the ſame ſtatute , that, e Gib. Cod .

from and after the firſt day of Auguſt, 57.

1640,

“ No new Courtf ſhall be erected , ordained , or ? See 5 .

appointed within this realm of England, ordominion

of Wales,which ſhall or may have the like power,

juriſdiction , or authority, as the ſaid High Com

miſſion Court now hath or pretendeth to have; but

that all and every ſuch Letters Patents, Commiſſions,

and Grants made or to be made by his Majeſty ,

his heirs, or ſucceſſors, and all powers or authorities

granted, or pretended or mentioned to be granted

thereby, and acts, ſentences, and decrees to bemade

by virtue or colour thereof, ſhall be utterly void and

of none effect.”

And though, at the reſtoration of the

royal family, the ſtatute of Queen Eliza

beth , s which had originally eſtabliſhed & 1 Eliz.1.1.

the High Commiſſion Court, was again

revived by 13 Car . II. 12, yet two clauſesh 13 Car.II.
12 . 2 . & 3 .

were ſpecially introduced to bar any re- * *

vival' of that Court itſelf. And further, i Gib. Cod.

ſtill later on in our national annals, when 58.
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Mar. Ć . 2 .

s. 36 .

CAAP. III. King James II. had , by an illegal and

unconſtitutional renewal of High Com

miſſion powers, outraged the rights of the

Univerſity of Oxford, the legiſlature again

k 1 Will. declared formally by ſtatute, “ That the

Commiſſion for erecting the late Court of

Commiſioners for Eccleſiaſtical Cauſes, and

all other Commiſſions and Courts of like

nature are illegal and pernicious.” To

this hour theſe ſtatutable determinations

of the Engliſh legiſlature meet in many

quarters with hearty approval and unqua

lified aſſent. And it is certain that the

High Commiſſion Court, the Star Cham

ber, and the Court of Review have all

thus received at leaſt apparent death

blows, from which it is moſt earneſtly to

be hoped that there may be no recovery .

VI. Change in the Law of Final

Appeal.

Reverting now from the foregoing di

greſſion, not abſolutely eſſential to our

ſubject, (for the Court of Review was



of Legiſlation . 55

unſtatutable and thoſe of Star Chamber Chap.III.

and High Commiſſion were Courts of

firſt inſtance rather than of appeal,) but

ſtill touching on matters connected with

it, it muſt be remembered that, for

receiving appeals from the Archbiſhops'

Courts in the laſt reſort, the Court of

Delegates was eſtabliſhed in 1534 . From !25 Hen.
III. 19. 4 .

that date this Court laſted , as before ſaid ,

through a long period of our national

hiſtory , extending down to the year 1832.

In the laſt-named year ,however, a remark

able change was again made in the law

of Final Eccleſiaſtical Appeal— a change

which was not effected without previous

conſultation and advice. Thevery ſlender

effect which that conſultation and advice

had upon ſubſequent legiſlation on this

ſubject the ſequel will ſhow .

Firſt Commiſſion for recommending a New

Court of Final Appeal.

In the year 1831 a Commiſſion , in

cluding the names of Archbiſhop How
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CHAP. III. ley, the Biſhops of London , Durham ,

and S . Aſaph , Chief Juſtices Tenterden

and Tindal, Sirs John Nicholl, Chriſto

pher Robinſon, Herbert Jenner, and Dr.

Luſhington , reported that “ the Privy

Council, being compoſed of Lords Spiritual

and Temporal, the Judges in Equity, the

Chiefs of the Common Law Courts, the

Judges of the Civil Law Courts, and other

perfons of legal education and habits, who

have filled judicial ſituations, ſeems to com

priſe the materials of a moſt perfe£t Tribu

nal for deciding appeals from the Eccleſiaſ

tical Courts.” And here it is obſervable

that one of the reaſons ſpecified for com

mending the Privy Council, as compriſing

materials of a moſt perfect Tribunal for

deciding Eccleſiaſtical appeals, was this ,

that it is partly compoſed of Lords Spi

ritual. Thus it muſt be fairly aſſumed

that theMoſt Reverend,Right Reverend ,

and learned perſons, of whom this Com

miſſion was compoſed , did not exclude
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from their conſideration the deſirableneſs Chap. III.

of having at leaſt the aſſiſtance of ſome

fpiritual judges in deciding ſpiritualcauſes.

However,aswe ſhall ſee in the final event,

ſuch aſſiſtance was entirely diſpenſed with ,

ſo far asthe requirements of the conſequent

legiſlation prevailed . And thus the com

mendation of the Commiſſioners on this

head was wholly ignored .

Second Commiſſion on the foregoing

Subječt.

In the following year, 1832, the report

of a ſecond Commiſſion, ſigned , among

others, by the Archbiſhop of Canterbury,

the Biſhops of London, Durham , Lincoln ,

S . Afaph, and Bangor, the Chief Juſtices

Tenterden , Wynford , Tindal, Sirs John

Nicholl, Chriſtopher Robinſon, Herbert

Jenner, and Dr. Luſhington , adopted the

views of the previous Commiſſion, and

recommended that Eccleſiaſtical appeals

in the laſt reſort ſhould be transferred



58 Hiſtorical Detail

Caap. III. from the Court of Delegates to the Privy

Council.

VII. Aboliſhment of the Court of Delegates.

The foregoing recommendation was

ſpeedily acted upon ; for on the 7th of

Auguſt, 1832 , the ſtatute 2 and 3 Will.

IV . c. 92,became the law of the land, by

which the Court of Delegates was abo

liſhed," and the juriſdiction previouſly ex

erciſed by it was conferred on the Privy

Council.

m Sec . I .

VIII. Juriſdiction of Court of Delegates

transferred to Privy Council.

The above-mentioned Act, after having

recited, among other matter, that part of

" 25 Hen. the ſtatute of King Henry VIII. conſti
VIII. c. 19.

tuting the Court of Delegates, proceeded

to enact as follows:

02 ,Will. “ Andº be it further enacted , that, from and after

IV . c. 92. the firſt day of February, 1833, it ſhall be lawful to
S. 3,

and for every perſon who might heretofore,by virtue
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CAAP. III.of either of the ſaid recited Acts, have appealed or

made ſuit to his Majeſty in his High Court of Chan

cery, to appeal or make ſuit to the King's Majeſty ,

his heirs or ſucceſſors, in Council, within ſuch time,

in ſuch manner ,and ſubject to ſuch rules, orders,and

regulations for the due and more convenient pro

ceeding as ſhall ſeem meet and neceſſary, and upon

ſuch ſecurity , if any, as his Majeſty , his heirs and

ſucceſſors, ſhall from time to time by order in Coun

cil direct. And that the King's Majeſty , his heirs

and ſucceſſors, in Council, ſhall thereupon have

power to proceed to hear and determine every ap

peal and ſuit ſo to be made by virtue ofthis Act, and

to make all ſuch judgments, orders, and decrees in

the matter of ſuch appeal or ſuit as might heretofore

have been made by his Majeſty 's Commiſſioners,ap

pointed by virtue of either of thehereinbefore recited

Acts, if this Act had not been paſſed . And that

every ſuch judgment, order, and decree fo to be made

by the King's Majeſty, his heirs and ſucceſſors, ſhall

have ſuch and the like force and effect in all re

ſpects whatſoever as theſame reſpectively would have

had if made and pronounced by the aforeſaid High

Courtof Delegates. And that every ſuch judgment,

order, and decree ſhall be final and definitive . And

that no Commiſſion ſhall hereafter be granted or

authorized to review any judgment or decree to be

made by virtue of this Act.”

Thus in cauſes Ecclefiaftical the final
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Chap.III. appeal to the Crown in Chancery was an

nihilated , the Court of Delegates thence

appointed was aboliſhed ,and the juriſdic

tion , now withdrawn from Chancery, was

conferred on the Crown in Council, to

be thenceforward exerciſed by the Privy

Council, ſubject to ſuch rules and regula

tions as his Majeſty by order in Council

ſhould direct.

IX . Relations between Star Chamber and

the Privy Council.

Now the relegation of Eccleſiaſtical ap

peals in the laſtreſort to the Privy Council

has not altogether an encouraging aſpect,

eſpecially when themyſterious relations be

tween that body and the notorious Court

of Star Chamber in times paſt are called to

mind . In real truth , this laſt-mentioned

Court, by thoſe who have inveſtigated the

ſubject moſt carefully , is conſidered to have

been the Privy Council under another

name. Doubtleſs the origin and powers
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10

of the Star Chamber are ſomewhatobſcure ; Chap. III.

ſome aſſerting that its juriſdiction was

merely the original juriſdiction of the

King's Council ; others referring its mo

dern authority entirely to the ſtatute 3Hen .

VII. At any rate , in the time of James I ,

when it was in full activity, the learned in

the law could hardly reconcile their diſ

putes on the ſubject, and even Plow - p Arnold ,
Prize Efſay,

den was pronounced in error. Its very 1860, p.46.

name is ſhrouded in ſomemyſtery . Its

eulogiſt, Hudſon , denies the ordinary de

rivation aſſigned . “ The Camera Stel

lata,” he tells us, “ is moſt aptly named ,9 9 Ibid.p.47.

not becauſe the Star Chamber where the

Court is kept is ſo adorned with ſtars

gilded , for ſurely thechamberis ſo adorned

becauſe it is the feal of thatCourt." And

then he adds, “ The ſtars have no light

but what is caſt upon them by the ſun ,

being his repreſentative body ; and as his

Majeſty was pleaſed to ſay , when he fat

there in his royal perſon, repreſentation
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Chap. III. muſt needs ceaſe when the perſon is pre

ſent, ſo in the preſence of his GreatMa

jeſty , the which is the ſun of heaven's

glory , the ſhining of theſe ſtars is put out ;

they not having any power to pronounce

any ſentence in this Court, for the judg

ment is the King's only.” However,not

withſtanding this courtly compliment, the

account rejected by Hudſon is probably

true; for the Court of Star Chamber, as

its records prove, is the Privy Council

meeting in the “ Starred Chamber,” ſo

called in all likelihood from the decora

tions of ſtars with which its ceiling was

emblazoned . The hiſtory of the name

has at leaſt this importance, of being an

indication that the Court of Star Cham

ber was nothing more or leſs than the

Privy Council exerciſing judicial func

tions ; and it certainly would be no mat

ter of ſurpriſe if, in ſome ears, the revival

of thoſe functions ſhould awaken unwel
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come echoes of the paſt, and tell forth Chap. III.

ſignal warnings of extreme alarm .

X . Privy Council too ungainly a Body to

wield the Power now aſſigned to it.

But, to waive all ſentimental objections,

on the ſcore of paſt hiſtory , to the relega

tion of Eccleſiaſtical cauſes in the laſt re

ſort to the Privy Council as a body, it is

beyond all queſtion clear that it was far

too large and heterogeneous an aſſembly to

wield with any ſatisfaction, as an integral

Court, the juriſdiction now aſſigned to it

by the ſtatute of 1832 ;' and, indeed , our " 2 & 3Will.
IV . c. 92.

legiſlature, by its ſubſequent proceedings: 53& 4 Will.

in 1833, acknowledged the fact. In truth ,

this incapacity had been previouſly diſco

vered by earlier experience ; for the ap

peals carried thither from India and the Preamble

Colonies had before this time been heard iv. c.41.

by a Committee of the Council,which

made reports, upon which which final de

IV . c. 41.

3 & 4 Will.
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Chap. III. termination in Council was given . We

have, however , now to conſider the effect

of a ſpecific ſtatute, not to ſpeculate upon

any practice or uſage which previouſly

prevailed . The power at this time given

by ſtatute to the whole Council to hear

Eccleſiaſtical appeals, ſubject to “ ſuch

orders and regulations ” as the Council

itſelf ſhould adopt, might, under the very

termsof the Act of Parliament, have been

exerciſed in the moſt exceptionableman

ner ; and a return to ſome managements

wasnow ſtatutably rendered poſſible,which

have impreſſed on the pages of our paſt

hiſtory records of the moſt odious ty

ranny.

The unwieldy ſize of the Council, as

wellas its heterogeneous elements, neceſſa

rily unfitted it, as was ſaid, for the func

tions now aſſigned to it ; for its very ca

pacious boundaries have in later times

been extended until it has embraced a vaſt

multitudeof perſons,varying in rank , pro
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feſſion , character, qualifications. There Chap. III.

is no unity whatever in the elements of

which it is compoſed . In truth , com

monly the ſtrongeſt claim for admiſſion

into that auguſt body is the fact ofbeing

antagoniſtically oppoſed on great ſtate

queſtions to thoſe who have laſt received

the honour of appointment. Had the

Privy Council retained ſomewhat of its

ancient ſize, conſtitution , and qualifica

tions, it might have been leſs unfit to

exerciſe the judicial functions now con

fided to it; but the changes which have

paſſed over it have prevailed to change

its whole character .

· In early times the Privy Council con

ſiſted of a ſmall body appointed to adviſe

the Crown ; but it gradually increaſed ,

and in King Edward VI.'s reign its num

ber amounted to forty perſons. In the u Burn.Ref.

reign of King Charles II. it became ſo p. 121.

numerous that, to quote from his own de

claration, it was “ unfit for the ſecrefy and

vol. ii. pt. ii.
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Chap. III. diſpatch that are neceſſary in many great

affairs.” Impreſſed with this conviction ,

that monarch formed a Special Commit

Arnold, tee,' or (to uſe a term adopted in his
Prize Eſſay,

1860, p.6 . father's reign ) a “ Cabinet,” to which

alone the ſecrets of ſtate policy were con

fided. Thenceforth the action of the

whole Privy Council as a body ceaſed .

In fact, KingCharles II.'sown words, in the

Royal Declaration of 1679, pretty clearly

deſcribe the reaſon and the effect of this

change :- “ His Majeſty,” were his words

to the Councillors, " thanks you for all the

good advices you have given him , which

might have been more frequent if the great

number of this Council had not made it un

fit for the ſecreſy and diſpatch that are ne

ceſſary in many and great affairs. This

forced him to uſe a ſmaller number of you in

a foreign Committee (the Cabal 3) , and

3 In 1671,Clifford , Arlington , Buckingham , Ath

ley, and Lauderdale were the Committee appointed .

The initials of their names give the word .
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Sometimes the advices of ſome few among Chap. III.

them upon fome occaſions for many years

paſt.”

Thus what we now call the Cabinet, a

body really unknown to the Engliſh con

ſtitution , really grew out of the Privy

Council; but the change was not effected

without a ſtruggle, nor was the Privy

Council diveſted of its active functions

withoutan endeavour to retain its ancient

authority ; for Sir William Temple de

viſed a ſcheme for combining the old fyf

tem of government by a Council with the

modern plan of government by a Cabinet,

compoſed ofthe Parliamentary notabilities

of the day . By his ſchemethe Councilwas

made to conſiſt of thirty perſons. Three

principles were to govern the appoint

ments. 1. The Council was, as aſſerted ,

to embrace a repreſentation of the chief

intereſts of the realm . Thus the Biſhops

were “ to take care of the Church ; ” the

Lord Chancellor and Chief Juſtice were
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Chap. III. “ to inform the King well of what con

cerns the laws.” 2 . There was to be an

acceſſion of powerful members of Parlia

ment. 3 . The Council was to derive

weight from the collective amount of pro

perty belonging to itsmembers. This laſt

principle ſeems to have been adhered to

in carrying out the plan with conſiderable

tenacity , as the perſonal wealth of thoſe

who compoſed it was calculated to have

amounted to 300,000l. a -year - a tole

rably large ſhare of the goods of this

world for thirty individuals. Now , had

this ſcheme ſucceeded , the country would

have been in a fair way of groaning under

that moſt deteſtable of all deteſtable forms

of government — an oligarchy, and that,

too, an oligarchy deriving its authority, at

leaſt in part, from that vulgareſt of all

vulgar qualifications, the poſſeſſion of

money . Happily this plan of Temple,

w Temple's though eulogized as “ a " thing fallen from

Memoirs,p. heaven into his Majeſty 's heart,” ap
233.
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proved by Sunderland, and lauded fantaſ- Chap. III.

tically by Eſſex, ſignally failed . It was

ſtifled in its birth ; Temple himſelf ſtran

gling his own progeny by conſenting

to form part of a Council within the

Council.

The intereſt of this paſſage in hiſtory

conſiſts in this, that it ſeemsto mark the

tranſition from government by the whole

Privy Council to government by a Cabi

net ; for, from 1679, no idea has been

entertained ofmaking all Privy Council

lors reſponſible for the political acts of the

Crown. The whole Council has, indeed,

as a matter of formality , been ſometimes

convened , as, for inſtance, on the occaſion

of the ſignature of the Peace of Utrecht;

but this uſeleſs form is now abandoned .

In proportion, however, as the political

functions of the Privy Council have de

creaſed its bulk has been augmented ;

and though, figuratively viewed , it may

be charged with important powers, it is
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Chap. III. in its entirety never called upon to ex

erciſe any ; and is, in reality, compoſed

of a ſomewhat confuſing and heteroge

neous liſt of names, among which may

be found thoſe of ſomeperſons who have

taken but little part in public buſineſs,

are likely to take leſs , and are now quali

fied to take none.

However, this very large and ſome

what anomalousbody of perſons it ſeemed

fit to our legiſlature, in 1832, to conſti

tute , by ſtatute , as the tribunal for hear

ing, among other cauſes, Eccleſiaſtical

Appeals in the laſt reſort. The very

ſenſible alarms which our anceſtors felt,

3 16 Car.I. and oftentimes* expreſſed , at the exerciſe

of judicial functions in that neighbour

hood, ſeem to have paſſed away. And,

moreover, conſidering the effect of the

judgments which the Privy Council was

called upon to pronounce, very ſlender

regard appears to have been paid to the

previouſly expreſſed unwillingneſs of the

10 ; 1 Will.

& Mary, 2 .

36 .
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C . 1O . S. V .

Engliſh legiſlature to recognize thatbody Chap. III.

as a Court of Juſtice, an unwillingneſs de

clared in theſe very intelligible terms:

“ Be Y it likewiſe declared and enacted . . . that , 16 Car. I.

neither his Majeſty nor his Privy Council have or

ought to have any jurisdiction, power, or authority

by Engliſh bill, petition , articles, libel, or any other

arbitrary way whatſoever to examine or draw into

queſtion , determine, or diſpoſe of the lands, tene

ments, hereditaments, goods, or chattels of any the

ſubjects of this kingdom , but that the ſame ought to

be tried and determined in the ordinary Courts of

Juſtice and by the ordinary Courts of Law .”

Still,notwithſtanding the unwillingneſs

of our anceſtors to confide judicial func

tions to the Privy Council,notwithſtanding

its total unfitneſs, in its entirety , to exer

ciſe ſuch functions, from its unwieldy

ſize, and in the main from its component

parts , itwas, as before faid , ſtatutably con

ſtituted by the legiſlature, in 1832 , as " 2& 3 Will.
IV . c . 92 .

the Ultimate Courtof Appeal in Spiritual

Cauſes among others. And here, then,

we have come to another reſting-place in
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IV . 92. 3.

Chap. III. our journey, and find the whole body of

the Privy Council ſtatutably erected into

the Final Court of Eccleſiaſtical Appeal,

* 2 & 3 Will. ſubject only to ſuch “ rules,a orders, and

regulations” as the Crown ſhall “ by order

in Council direct.” And here the reader

may well pauſe to conſider the magnitude

of the change effected, the unfitneſs of the

body,as a whole, charged with theſe freſh

and ſurpriſing powers, the ſlender amount

of regard paid to ſenſible warnings of our

earlier hiſtory,and the ſlight reſpect ſhown

0 16 Car. I. to previous determinations of the na

13 Car. II. tional legiſlature.

cc. 10, II ;

C. 12 ; 1Will.

& Mary,c . 2 .

XI. Freſh Alterations in the Conſtitution of

Court of Final Eccleſiaſtical Appeal.

To proceed . The Engliſh legiſlature

ſeems to have foon diſcovered that it had

confided appeals in the laſt reſort to a

very unſatisfactory , and it may be ſaid ,

if advantage in management had been

taken of ſome proviſions in the ſtatute,
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a moſt dangerous tribunal. And ſo, de- Chap. III.

ſirous to correct this confeſſed ſhort

coming, our legiſlators proceeded in the

very next year , 1833, to make another

change in the law . From that change is

dated the exiſtence of the preſent Court

of Final Eccleſiaſtical Appeals. But the

legiſlative miſmanagement which then

occurred is worthy of ſome lengthened

remark and of careful conſideration .

XII. Transference of Appeal from the Privy

Council to a Judicial Committee.

ENDEAVOURING to correct the ſhort

comings of 1832, the legiſlature enacted,

in 1833, the ſtatute 3 & 4 Will. IV . c.41,

by which a Court denominated the Judicial

Committee of Privy Council was ſubſti

tuted in the placeof the Privy Council itſelf

for hearing appeals. That Committee is

the preſent ſtatutable Court of ordinary

Final Eccleſiaſtical Appeal, and conſiſts of

the perſons ſpecified in a former paſſage. Vide fup .
pp . 25, 26 .
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XIII. The Legiſlature here atted

“ per incuriam .”

Chap.III. Now it muſt be confeſſed that the legif

lature at this time was guilty of ſome

grievous error or overſight. It is im

poſſible to believe that it meant to do

what it did . One cannot force oneſelf

to the belief that it intended to refer

eccleſiaſtical appeals, along with others

of a totally different character, to the

Judicial Committee of Privy Council as

now conſtituted, though ſuch was the

d3 & 4Will. effect of its enactments. For if it did
IV . 41.

fo intend, how came it to paſs, in the firſt

place, that, in detailing the names of the

Courts whence cauſes ſhould be carried

to the Judicial Committee on Appeal,

the Eccleſiaſtical Courts were never men

tioned at all in the enacting clauſes of the

e Ibid . ſtatute ?e They ſpecify the Courtsof Ad

i Sec . 2 . miralty , the Vice -Admiralty Courts, the

Courts in the plantations of America,and

other his Majeſty 's dominions abroad, the
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Courts of Sudder Dewanny Adawlut, in Char.III.

the three preſidencies of India, deſignating & Sec. 22.

each ſeverally by name, the Courts of

Judicature to the eaſtward " of the Cape o Sec. 24 .

of Good Hope. But not one word is

there mentioned of any one Eccleſiaſtical

Court of England , nor is the lighteſt

reference there made to any appeal of

ſpiritual contention. It is really a moſt

unpardonable omiſſion, under the preſent

ſuppoſition, that a large branch of judi

cature of themoſt folemn character ſhould

have been never even hinted at in the

ſpecified detail if there was a deliberate

intention of including it. This would ,

indeed , argue a moſt careleſs and inex

hauſtive method, by no means creditable

to any legiſlative compoſition , and indeed

altogether incomprehenſible.

And, in the ſecond place, if there was

a deliberate intention to commit ſpiritual

appeals in the laſt reſort to this Judicial

Committee,how comes it to paſs that not

one ſingle fpiritual perſon was by the

never e
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Chap. III. ſtatute placed upon it ? And this omiſſion,

too, in the very face of the recommenda

tion of the commiſſions which had re

ported on the ſubject of the transference

of ſpiritual appeals from the Court of

Delegates in the years 1831 and 1832.

Thoſe commiſſions had reported that

“ the Privy Council . . . . ſeems to

compriſe the materials of a moſt perfect

tribunal for deciding appeals from the

Eccleſiaſtical Courts,” for this reaſon ,

among others, that it was partly “ com

i Pp. 53-57. poſediof lords ſpiritual." Yet the ſpiri

tual element in ſelecting the members of

the Judicial Committee, as now ſpeci

fied , was entirely ignored . It was to

confift , as we have ſeen , of the Preſident

k 3 & 4Will. of the Privy Councilk and ſuch members

of it as ſhould hold the offices of Lord

Chancellor, Lord Keeper, Chief Juſtice

of theKing's Bench , Maſter of the Rolls,

Vice-Chancellor of England, Chief Juſtice

of the Common Pleas, Chief Baron of the

ſup.

IV . 41. I .
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Exchequer, Judge of the Prerogative Chap.III.

Court of Canterbury , Judge of the High

Court ofAdmiralty, Chief Judge in Bank

ruptcy, together with ſuch members of

the Privy Council as are ex-Preſidents,

ex-Lord Chancellors, or as have held any

of the other aforeſaid offices. Now , is it

for one moment to be believed that our

ſtateſmen , at the timeunder conſideration ,

ſo far diſregarded the advice of the Com

miſſioners who had reported on thematter

in hand, ſo far forgot their duty to God

and the Church, and ſo completely ſet all

precedent, reaſon , and propriety at de

fiance as conſiderately and intentionally

to aſſign appeals in the laſt reſort, on fpi

ritualmatters of faith and doctrine, to a

body of men among whom not one ſingle

ſpiritual perſon appears ? This is, indeed,

altogether incredible. It is manifeſt that

to entertain ſuch a ſuppoſition would be

exceedingly unjuſt to the memory of our

legiſlators of that day, and would be an
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Chap. III. unreaſonable imputation upon them , to

ſay the leaſt, of moſt reckleſs negligence

or ſcandalous impropriety .

The truth is that the legiſlative mind

was ſo pre-occupied with the Admiralty ,

Vice-Admiralty , Colonial and Sudder

Courts, and themanner of their appeals,

that the queſtion of the Eccleſiaſtical

Courts, at leaſt ſo far as it involved matters

of doctrine (as has been admitted by an

eminent legiſlator engaged in the tranſ

actions), was per incuriam overlooked

-3 & 4 Will. while the legiſlation,'which finally conſti

tuted the Judicial Committee of Privy

Council as an appellate Court of judica

ture,was paſſing through its various ſtages .

Lord Brougham himſelf ſaid ,when ſpeak

m Hans.3 s. ing of the “ Gorham " caſe," “ He could

p. 629. : not help feeling that the Judicial Com

mittee of Privy Council had been framed

without the expectation of queſtions like

that . . . . being brought before it.

It was created for the conſideration of a

IV . 41.

vol. III,
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totally different claſs of caſes, and he had Chap. III. "

no doubt but that if it had been conſti

tuted with a view to ſuch caſes as the

preſent, ſome other arrangements would

have been made.” And ſo , though in

the preamble of 3 & 4 William IV . 41.

Eccleſiaſtical appeals are certainly men

tioned , yet by the time the enacting

clauſes were arrived at the ſubject had

flipped from memory ; and ſuch appeals

never would , in fact, have paſſed to this

tribunal but for ſome very capacious and

wide terms undiſtinguiſhingly introduced

into the 3rd ſection of the ſtatute. Thoſe

terms were by no means intended to ſe

cure the anomalous effect in regard to

appeals involving ſpiritual queſtions which

is ſo deplorable, but rather originated in

that unfortunate love of verbiage which

often prevails among thoſe learned per

fons who are charged with the duty of

drafting Acts of Parliament. The words

are as follow :
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CHAP. III. “ Ando be it further enacted , that all appeals or

* 3 & 4 Will. complaints, in the nature of appeals whatever,which
IV . 41. 5. 3 .

either by virtue of this Act, or of any law , ſtatute,

or cuſtom , may be brought before hisMajeſty, or his

Majeſty in Council . . . . . ſhall, from and after

the paſſing of this Act, be referred by his Majeſty to

the ſaid Judicial Committee of his Privy Council.”

Now , there are among others two ſeri

ous faults in compoſition, and thoſe faults

are ſpecially to be avoided where weighty

intereſts are concerned , as in the caſe of

drafting Acts of Parliament. One is to

write inexhauſtively , theother to uſe terms

over-capacious in their graſp ; and cer

tainly the perſon who drafted this Act,

and the legiſlators who ſubſequently fanc

tioned it, cannot eſcape one of the horns

of this dilemma. If there was any inten

tion to include the Eccleſiaſtical Courts,

the method is fadly inexhauſtive in failing

to ſpecify thoſe Courts among the others

detailed . If, on the other hand, there

wasno ſuch intention, then theſe undiſtin

guiſhing terms of the 3rd ſection , which
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are ſo wide as to include thoſe Courts, are Chap. III.

diſcreditably over-capacious in their graſp .

The latter alternative is the trueone ; and

the fact is that, “ per incuriam ,” that moſt

important branch of judicature, which go

verns deciſions on faith and doctrine in

the laſt reſortwas conſigned to the Judicial

Committee of Privy Council, ſtatutably a

purely lay tribunal,by addiction to excef

five verbiage. The Church of England

has here ſerious and juſt matter of com

plaint, to which no reaſonable perſon can

turn a deaf ear.

XIV . Clumſy Attempt of the Legiſature to

remedy the “ Incuria ” before mentioned .

SEVEN years after the afore-mentioned

legiſlative overſight had occurred , entail

ing the moſt ſerious conſequences on the

Church of England, and eſtabliſhing a

tribunal for the purpoſes under conſidera

tion neither fitted for the functions af

ſigned to it, nor in harmony with the
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Chap.III. conſtitutional compact between Church

and State , an attempt was made to re

medy this moſt unfortunate and deplor

able miſhap ; but the enterpriſe has com

plicated matters, and, in a conſtitutional

point of view ,donemore harm than good .

In the year 1840, by the Clergy Diſcipline

Ac (3 & 4 Vict. c. 86 . s. 11.) it was

enacted ,

“ Thatevery Archbiſhop and Biſhop of the United

Church of England and Ireland, who now is , or at

any time hereafter ſhall be, ſworn of her Majeſty's

moſt Honourable Privy Council, ſhall be a member

of the Judicial Committee of Privy Council for the

purpoſes of every ſuch appeal as aforeſaid (i. e. in

cauſes commenced under the recited Act ). And

that no (ſuch ) appeal ſhall be heard before the Judicial

Committee of the Privy Council unleſs, at leaſt, one

of ſuch Archbiſhops or Biſhops ſhall be preſent at

the hearing thereof."

Now , from this laſt ſentence it is clear

beyond controverſy that the Legiſlature

had by this time diſcovered the unſatis

factory character and reſults of its former

Act, in remitting ſpiritual cauſes in the
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laſt reſort to a tribunal in which , ſtatutably, Chap. III.

no fpiritual perſon had a ſeat; and ſo it en

deavoured, ſo far forth as the preſent ſtatute

was concerned , to amend that error by for

bidding the Judicial Committee to hear

an appeal in any cauſe commenced under

its proviſions without the addition, at the

leaſt, of one ſpiritual member to its body.

However, it muſt be ſaid that this partial

cobbling in conſtitutionalmatters is ſeldom

commendable ; and eſpecially in this caſe,

that it affords a ſpecimen of a moſt clumſy

attempt at a compromiſe , and entails re

ſults little creditable to our ſyſtem of judi

cature. In the firſt place , to a Court

thus conſtituted of mixed elements, lay

and ſpiritual, there are many objections

wellknown to thoſe who have paid atten

tion to ſuch matters, and conſidered by

them of great weight. Into theſe, how

ever, it is not neceſſary at this moment to

enter. But ſecondly , a very ſimple and

palpable objection, intelligible to all men ,
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Hiſtorical

Detail
Chap. III. exifts to this management. Two diſtinct

Courts of final appeal are thus ftatutably

conſtituted for the ſame cauſes. One the

Judicial Committee of Privy Council, as

ſpecified by the ſtatute 3 & 4 William IV .

41, a purely lay tribunal ; the other a

mixed Court, compoſed of the aforeſaid

Committee, with the addition of the ſpi

ritual element ſpecified in 3 & 4 Vict.

C. 86. And thus theſe two diſtinct tri

bunals are ſtatutably erected to decide on

cauſes in themſelves identical. The fact

which decides the queſtion as to which

of theſe ſeparate final appeal Courts ſhall

hear the cauſe is only the form of the

legal proceedings in the caſe. If they

are commenced under the Clergy Diſci

pline Act, the appeal is to the latter tri

bunal; if in any other way, to the former .

Now that theſe two diſtinct appeal Courts

ſhould exiſt concurrently under ſuch cir

cumſtances has an odd aſpect ; and, irre

ſpective of any grounds of complaint
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which the Church may have on the ſub- Chap. III.

ject, it may with ſome confidence be left

to the judgment of any one, who has a

regard for the proprieties of Engliſh judi

cature, to ſay whether ſuch a ſtate of

things is in any way creditable to our

country .

XV. Recapitulation .

Having now given an hiſtorical outline of

the legiſlation by which the preſent ſtate

of “ the Courts of final appeal in matters

Eccleſiaſtical” has been brought about, it

may bewell, before proceeding to the next

diviſion of the ſubject, to ſet down a con

denſed recapitulation of the changes which

have from time to time taken place.

I. In 1164 the eighth Conſtitution of

Clarendon , in accordance with previous

uſage, declared that the Archbiſhop's

Courtº ſhould be here the Court of final • Spelm .

Conc. 2 .63.
appeal, and that no appeal ſhould be taken

further, i. e. to Rome, without Royal af
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CHAP. III. ſent. 2. In 1533 the Legiſlature enacted P

re that this permiſſive appeal to Rome ſhould

be taken away, and that the Archbiſhop's

Court ſhould be the laſt reſort in ordinary

caſes, and the Upper Houſe of Convoca

tion ! in ſuch as touched the King. 3 .

525 Henry In 1534 it was enacted " that from the
VIII. 19. 4 .

Archbiſhop's Court there ſhould be an

appeal to the Crown in Chancery, whence

Ibid . was appointed the Court of Delegates,' to

give definitive judgment. 4 . The Courts

ofReview , Star Chamber,and High Com

miſſion exiſted concurrently for ſome time

with the Court of Delegates. They were

not, however, ftatutably conſtituted as

appeal Courts,and have all been ſtatutably

* 16 Car. I. aboliſhed . 5. In 1832 the Court of
10 ; 16 Car.

I. 1 ; 2 & 3 Delegates was annihilated ,' and an appeal
Will. IV . c .

92 . s. 3 . from the Archbiſhop's Court given to the
u 2 & 3 Will.

IV . 92. . I . Crown * in Council, i. e. to the whole

x Ibid . s. 3 .

y 3 & 4 Will. Privy Council. 6 . In 1833 the Judicial

IV . 41. 1 .

Committee of Privy Council was ſubſti

tuted inſtead of the Privy Council itſelf.
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86 . 16 .

7 . In 1840 a mixed tribunal, compoſed Chap. III.

of the Judicial Committee of Privy Coun

cil and ſome ſpecified prelates,was conſti

tuted ? to hear appeals from the Arch - 23 & 4Vi& .

biſhop's Court, in caſe the proceedings

were commenced under a particular Act,a a Ibid.

but not otherwiſe.

The foregoing is a ſummary of the

changes which have been madeherein the

conſtitution of Courts of final appeal in

cauſes Eccleſiaſtical. Thoſe Courts are

at thismoment three.

1. The Upper Houſe of Convocation , 624 Henry

in caſes touching the King.

11. The Judicial Committee of Privy

Council united with ſome ſpecified pre- ¢3 & 4 Via .

lates, in caſes commenced under a ſpecial

ſtatute.

111. The Judicial Committee of Privy €3& 4 Will.

Council in ordinary caſes.

VIII. 12. 9 .

86 . 16 .

d Ibid .

IV . 41. 1.



CHAPTER IV .

Just Grounds of COMPLAINT AGAINST THE PRESENT

Ordinary Court of Final APPEAL.

I. Preſent Law preſcribes Three Courts.

Conſiderations now confined to one only.

Chap. IV . G T is clear that under the pre

ſent law the three Final Appeal

Courts, deſcribed at the end

of the laſt chapter, are now ſtatutably

eſtabliſhed in England. And this is by

no means a ſatisfactory ſyſtem , that for

cauſes identical in ſubject-matter there

ſhould be three totally diſtinct and dif

ſimilar Courts to which application may

be made, under varying circumſtances,

in the laſt reſort. However, to waive,

in the future diſcuſſion of the ſubject,
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this cauſe of diffatisfaction , and to paſs Chap. IV.

over ſome grave objections which might

be ſuggeſted againſt the two firſt Courts

eſtabliſhed for ſpecial caſes, 1. the Upper

Houſe of Convocation , and 2. the Judicial

Committee of Privy Council united with

ſome ſpecified prelates ; attention will

henceforth be directed excluſively to the

third or ordinary Court of Final Eccle

fiaftical Appeal, conſtituted by the Act of

1833, i.e.the Judicial Committee of Privy

Council, pure and ſimple. And ſome

grounds of complaint againſt that Court

will now be pointed out, no account of

courſe being taken of the acknowledged

makeſhift by which fpiritual prelates have

been on occaſion called in to adviſe.

CCC

II. No Sufficient Security for Doctrine

under the preſent Syſtem .

Now the firſt juſt ground of complaint

againſt that Court is that there is no ſuf

ficient ſecurity for the maintenance of

true doctrine.
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Chap.IV. And here it is perhaps hardly neceſſary

to ſay,whatis fully admitted on all hands,

that the object and duty of a Court are

not to make doctrine, but to apply doc

trine already ſettled to the particular caſe

under view . “ The Judicial Committee,”

a Hans. 3 S. in Lord Campbell's words,a " was merely

vol. 111,

p . 643. a Court of conſtruction . Its duty was

to explain the meaning of legal docu

ments.” Theſe are facts univerſally al

lowed , and which have been frequently

declared alſo by the Court itſelf. The

framers of doctrine for any national

Church certainly are not Courts, but the

Synods of that Church . The Liturgy,

Articles, and Canons of the Engliſh

Church are the exponents of her doc

trine, and they have been framed by her

Synods. And this is the very footſtone of

the compact between Church and State :

that the code thus framed and ſubſe

quently accepted by the civil power is

the law which every Court in this country

has to apply in queſtionsof doctrine to each
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caſe ſubmitted to its judgment. To uſe Char. IV .

thewords of an eminent and accompliſhed

member of the Court, uttered in my

hearing, with reference to writingscharged

with hereſy, “ It is for the Court to de

cide whether the paſſages are conſonant

or not with the Articles.' . . . That is

the function of the Court and cannot

be delegated .” Now theſe facts being

admitted, and I ſuppoſe no one of com

petent information will deny them , it has

been ſaid , if the Court has only to apply

doctrine already framed to the caſe in

hand, and not to framenew doctrine, that

no inſecurity in this reſpect is entailed by

the preſent ſyſtem .

But to this propoſition it is upon con

fideration no way poſlible to aſſent. For

though the Court is, as all admit, not

charged with the powerofmaking new doc

trine, the practical effects of its deciſions

may be to do ſo. And even though

the Judicial Committee has itſelf dif

claimed either the intention or the power

Col
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CHAP. IV. of framing doctrine, yet every one is

aware, to uſe the wordsof the late Biſhop

of London on this ſubject,

b Hans. 3 S .

vol. III,

p . 609.

“ Howb much of the law of the land has been

made by the deciſions of the judges. Every deciſion

of a point of doctrine by the Judicial Committee

would form , as in other Courts of Final Appeal, a

precedent. Such precedents ſettle or modify the

law , and at laſt become law themſelves. And thus

a Supreme Court of Juſtice may, in ſome ſenſe, not

only adminiſter but make laws. . . . Can (it) give

any deciſion upon a queſtion which turns upon a

point of doctrine without affecting, to ſome extent,

the doctrine itſelf, as one which is inſiſted upon or

not by the Church ? Take any one caſe of this kind.

Suppoſe (it ) called upon to decide a queſtion whether

ſuch or ſuch a doctrine is or is not the doctrine of

the Church of England. The judgment may be to

this effect : It cannot be denied that the doctrine in

queſtion is the doctrine of the Church of England,

but we do not think it indiſpenſably neceſſary that

a perſon ſhould believe that doctrine, in order to the

exerciſe of his miniſtry in the Church . Who does

not ſee that a ſucceſſion of ſuch judgments would

injure the character of the Church of England as a

teacher and maintainer of the truth ? ”
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It is impoſſible to deny the force and Chap. IV.

juſtice of theſe remarks. For it is plain ,

by a ſucceſſion of judgments permitting

certain doctrines or forbidding certain

doctrines to be taught, that the Court

would either practically encourage the

teaching of thoſe doctrines, or, on the

other hand , practically prevent their being

enforced throughout the whole region of

the Church's inſtructions. And theſe

events would neceſſarily enſue notwith

ſtanding that the Court meanwhile re

iterated its declarations that it neither

had the power nor entertained the inten

tion of altering doctrine. Thus, while

the faith of the Church, according to the

Court's declarations, abode untouched ,

the inſtructions given to the people

would aſſuredly beaffected ; and ſuppoſing

the Court to err, that which was not the

Church 's doctrine might be taught with

impunity , or that which was the Church's

doctrine mightnot be ſo taught, by her ac
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Chap. IV . credited teachers to the people committed

to her care. The effect of a ſeries of

erroneous deciſions would clearly be moſt

diſaſtrous, for even though a Churchman

might point to the Articles and Liturgy

and Creeds, and ſay, theſe are the ſtan

dards of my Church , the deciſions of a

Court cannot affect them ; yet, if teaching

according to thoſe ſtandards was legally

forbidden , or teaching in contravention

of them legally authorized , the practical

effects would be ſuch as it is notneedful at

greater length to deſcribe. And thus,

while the duty aſſigned is ſimply to in

terpret, not to conſtruct, the graveſt riſk

is run that under the guiſe of interpreta

tion the work of conſtruction might be

carried on by a very different authority

from that to which the latter function

properly belongs.

And this riſk is all the more alarming

€ Hans. 3 S. in proportion as the authority is leſs qua

p. 608.' lified for interpretation . “ The Judges
vol. 111,
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of our Courts of Law ,” in the words of Chap. IV .

the late Biſhop of London, “ when called

upon to decide new caſes, decide upon

certain fixed principles, perfectly familiar

to them , which they have only to apply

to the facts of the particular caſe. Theſe

deciſions are looked upon as faithful and

true expoſitions of the law , becauſe they

proceed from thoſe whoſe thorough ac

quaintancewith the whole ſyſtem of Eng

liſh juriſprudence, both in theory and

practice, renders them perfectly compe

tent to give them , and ſo it may be that

thoſe who are ſet to adminiſter the law

do in ſome caſes make it. So in caſes of

doctrine, the judges who are ultimately

to decide them may , by degrees, alter or

modify the laws which relate to them .

But then they are not verſed in divinity,

as the judges of the temporal Courts are

in the common and ſtatute law , and in the

rules of equity.” Now if this be ſo, and

doubtleſs thoſe learned perſons would be
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Char. IV . the very firſt to admit the truth of this

aſſertion, interpretation , which may have

at leaſt the effect of conſtruction , cannot,

with any ſatisfaction , be conceded to them .

This firſt cauſe of complaint againſt the

preſent ſyſtem , that there is no ſufficient

ſecurity for doctrine, appears, upon confi

deration, well- founded. And the words of

that experienced and accompliſhed noble

man , who for ſeventeen years preſided

over the deliberations of the Judicial

Committee, ſeem fully juſtified , when ,

ſpeaking of its preſent juriſdiction in

matters ſpiritual,he ſaid , appealing mean

while to the learned lord on the woolfack

for a confirmation of his aſſertion , that

d Hans. 3 S. “ itd did take away from the Church, to

p. 629. a certain extent, the ſecurity which ſhe

had poſſeſſed for the foundneſs of her

doctrines.”

vol. III,

III. Incompetency of the Court.

This inſecurity is all the more alarming
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when the incompetence of the Court for Chap.IV.

the functions aſſigned to it is conſidered .

And this is the ſecond juſt ground of

complaintagainſt the preſent ſyſtem .

It muſt at the outſet be confeſſed,

that this ſubject ſhould be approached

in the moſt cautious manner, and treated

with a careful touch in no way calculated ,

to give juſt offence . No man is worthy

to be liſtened to for a moment on this

head who ſhould fail to expreſs any other

than the very higheſt reſpect for the cha

racters and talents and attainments of thoſe

exalted perſons who conſtitute the Judicial

Committee of Privy Council. It is quite

impoſſible to overrate, perhaps difficult

even to eſtimate duly , their eminent qua

lifications for deciding caſes which fall

within their proper functions. For they

are the very flower of a profeſſion which ,

in intellectual attainments and perſpicuous

judgment, is probably equalled by none

other in the world. It would be hard to

H
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vol. III,

p . 606 .

CHAP.IV. deviſe a Court which , in all queſtions in

volving maritime, colonial, common , and

ſtatute law , would be calculated to per

form its duty more admirably than the

Judicial Committee. But when ſpiritual

queſtions are involved the caſe aſſumes a

different aſpect. “ In all matters,” ſaid

e Hans.3 S. the late Biſhop of London, e “ requiring

judicial acuteneſs and calmneſs, impar

tiality and firmneſs, for the diſcovery of

the truth of facts, and for the explanation

and application of the law , nothing more

is to be deſired . It is only when queſtions

of doctrine ariſe, and points of faith are

to be determined, that I object to that

tribunal as incompetent. It is competent

to decide all queſtionsof eccleſiaſtical law ,

but notmatters purely ſpiritual, involving

queſtions of divine truth . For this office

it is not properly qualified with reference

either to the Church 's original conſtitu

tion, or to the perſonal qualifications of

the judges.”

nce
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ds

It is, indeed , quite likely that no judi- Chap. IV.

cial tribunal would be conducted to the

beſt advantage which was not preſided

over by a lawyer. There is a peculiar

aptitude of mind acquired by ſtudy and

long practice - a peculiar habit of obſerva

tion and thought, the reſult of long and

laborioustraining — which enables a lawyer

to detect a flaw in an argument, to ſee at

once the ſtrength and weakneſs of a caſe,

to graſp it in all its bearings, and to apply

to it the rules of law . All this is very

hardly to be found in other men. And it

is certainly moſt deſirable that thoſe pecu

liar powers ſhould be employed upon any

legal queſtions incident to Eccleſiaſtical

cauſes. But thoſe powers do not qualify

their poſſeſſors to decide points of religi

ous doctrine. There is what may be

called the theological as well as the legal

mind, and that, too, requires its peculiar

training. No ſmall amount of laborious

application and ſpecial ſtudy is here alſo
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Chap. IV. requiſite. It is , indeed, well known that

ſomeornaments of the judicial bench have

been extremely well read in theology,and

the literature of our country gives moſt

unexceptionable teſtimony to the fact ; but

this is not commonly the caſe, as thoſe

moſt learned perſons of which it is com

poſed would be the very firſt to admit.

They are not by their previous ſtudy

and habits of thought generally qualified

to deal with purely ſpiritual queſtions,

and they are not conſequently qualified ,

in the caſes under view, to deal with a

conſiderable part of the ſubject-matter of

their judgments.

It may, perhaps, be ſaid that every

educated member of the Church has a

competent knowledge of her doctrines.

Now , even were this true, it would not

meet the preſent exigency, as the mem

bers of the Court under conſideration are

not neceſſarily members of the Church

of England. But it is not true. There

em
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are many grave queſtions in theology , Chap. IV .

and thoſe themoſt likely to come under the See Biſhop
of London 's

conſideration of the Judicial Committee, . Speech ;

Hans. 3 S .

which ſcarcely ever engage the attention vol. 111, p.

of the laity, eſpecially of thoſe whoſe time 607.

is otherwiſe taken up, and whoſe profeſſion

neceſſarily leads their minds to other ſub

jects. It is eaſy to conceive a caſe ſub

mitted to the deciſion of the Court in

which the ſubject-matter would be alto

gether new to the members, and very

hardly to be underſtood by them in the

abſence of previous ſtudy and thought.

Theterminology itſelfmight be puzzling ,

and they might hardly comprehend the

exact meaning of ſuch expreſſions as,

to perſons verſed in theology, would

appear the mere alphabet of the ſcience.

It muſt be ſaid that, under ſuch circum

ſtances, themembers of the Court would

be quite incompetent to decide ſatisfac

torily queſtions involving perhaps in their

conſequences the peace and unity of the



102 Complaints againſt the

vol. 111, p .

608.

Chap. IV. Church ,8 « when all their previous ſtudies

8 Hans.35. had lain in an entirely different direction ,

and when their minds had not been pre

pared by thehabitual conſideration of ſuch

matters to take an exact and comprehen

five view of the caſe before them in all its

bearings.”

But not only is there an abſence of the

neceſſary training in the legal mind for the

ſolution of theological queſtions, it may

very juſtly be ſuſpected that a poſitive lack

of neceſſary information , for the deciſion

of the matters ſubmitted to the Court,

would often be found. The field of

Chriſtian doctrine and the national faith

is a very wide one. Tohave maſtered its

details implies no inconſiderable amount

of reading, and that in ſeveral languages.

And here, for one, Imuſt proteſt againſt

a very prevalent notion, that an opinion

of any value can be formed by running to

text-books, or turning out a word in an

index, and referring to iſolated paſſages
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bearing on the matter. In the firſt place, Chap. IV.

ſome of our moſt renowned text-books

miſlead moſt grofſly, and the moſt ſeri

ous and miſchievous blunders have in the h Judgment

higheſt quarters been made within a very cheq.July 8,
1850.

few years by placing confidence in them .

But even where they are right, and ſup

poſing them to be quite right in any par

ticular caſe, it is very certain that a ſudden

application to a new ſubject, and a curſory

glance at ſources of information previouſly

unſtudied , do not ordinarily qualify any.

one for forming a correct judgment. Pre

vious acquaintance with a ſubject is no

more than neceſſary for ſuch a purpoſe.

And in corroboration of the ſuſpicion

that the Final AppealCourt, as at preſent

conſtituted, does not poſſeſs the requiſite

information for the ſpiritual functionsal

ſigned to it, it muſt be frankly ſaid that

obiter difta have been heard to fall from

that tribunalby thoſe who take an intereſt

in attending its proceedings, which plainly.

mo
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Char.IV. teſtify that ſome very ſtrange miſappre

henſions ſometimes find place there in the

judicial mind on very ſimple elements of

theological learning. Indeed, a very high

ornament of the legal profeſſion, and one

charged with the moſt important functions,

hasbeen known to declare, if it fell to his

lot to decide ſome queſtions of ſpiritual

learning, that, after having heard the ela

borate and, at times, ſomewhat perplexing

argumentsof counſel on thematter in hand,

he ſhould be compelled to reſort to the ex

pedient of toſſing a coin of the realm into

the air and concluding his judgment ac

cording to that ſide of the piece which

fell uppermoſt. If this was ſaid in joke

it is a jokewhich very ſurely is founded on

ſolid and ſober truth . When the noble

lord, who ſo long preſided over the de

liberations of the Judicial Committee,

declared (as before faid ) that “ in ſome

Hans. 3 S. caſesi he required the aid of a ſpiritual

p. 633."' body in forming his judgment,” he aſ
vol. III,
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ſuredly ſpoke words of truth and ſober- Chap. IV .

neſs, for doubtleſs the need of full pre

vious information on the matters ſubject

to adjudication cannot rightly be diſpenſed

with on ſuch grave occaſions.

There is another poſſible condition of

circumſtances under which the compe

tence of the Court lies open to ſtill graver

ſuſpicion . And that is a condition by no

means improbable. Indeed , it is ſaid that

it has been very lately realized. Suppoſe

a new hereſy invented, and that there are

no poſitive documentswhich could be cited

preciſely bearing on the point. Then if

the Courtisonly a Courtof interpretation ,

as is conſtantly aſſerted and fully admitted,

the very elements upon which to found a

deciſion would be abſent. Some external

information would certainly here be re

quiſite beyond that ſupplied by the autho

rized formularies themſelves. A more

extended inſight into theological learning

would be quite needful for arriving at
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Char. IV. juſt concluſions ; and this is an inſight

which could very hardly be expected, ſave

in thoſe who had made the ſubject their

ſpecial ſtudy.

From the foregoing confiderations, it

is no wonder if a very general impreſſion

prevails that a more ſpecial training of

the mind, and a more comprehenſive and

more exact knowledge of the ſubject

matter involved , than is now the caſe ,

is needed by the members of the Judicial

Committee of Privy Council for the

ſatisfactory deciſion of ſpiritual queſtions.

And though it is impoſſible to over-eſti

mate the high qualifications of that Court

for the performance of all its other func

tions, ſtill one ventures to hope that no

juſt offence will be given by expreſſing

grave doubts of its competence to dif

charge fatisfactorily thoſe now under

view .
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IV . Diſſenters poſſible Members

of Court.

The third ground of complaint is that Chap. IV

the members of the Court are not necef

ſarily members of the Church of England .

And that this is a juſt ground of com

plaint we have the teſtimony of the noble

lord the chief author of the ſtatute which

eſtabliſhed the JudicialCommittee . Some

years after that tribunal had been in ex

iſtence he aſſured the Houſe of Lords,

when ſpeaking on the ſubject of judgments

involving doctrine, that “ hek conſidered *Hans.3 S.

that any member of the Council, not p.628 .

being a member alſo of the Church of

England, ought not to fit in ſuch caſes.”

The juſtice of this grave opinion, given

on ſuch grave authority and on ſo grave

an occaſion, will hardly be diſputed . In

this age great uneaſineſs is expreſſed in

many quarters at any limitations, how

ever juſt, at any reſtrictions, however

vol. 111,
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Chap. IV. wholeſome, being aſſigned,by proper au

thority, as boundaries of faith and doc

trine. But to have ſuch limitationsand re

ſtrictions defined in matters of the national

faith , by perſons who do not even profeſs

to hold that faith , is a ſtrange anomaly .

Yet againſt ſuch an anomaly there is no

guarantee whatſoever under our preſent

ſyſtem . And not only is there no gua

rantee againſt this anomaly, but it would

be ftatutably legal. It muſt,moreover,

be ſaid that there is ſome riſk of ſuch a

ſtate of things occurring, when a Privy

Councillor has thought it conſiſtent with

his duty to enrol himſelf as a member of

the “ Liberation Society,” an inſtitution

chiefly remarkable for its bitter animoſity

and untiring hoſtility to the Church of

England.

Not only is this ſtate of things an ano

maly , — thatis far too mild a deſcription ;

it is a cruel hardſhip . We do not think

highly of themanagement of conquerors,
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even Chriſtian ones , who have forcibly CHAP, JV .

compelled the vanquiſhed to accept their

victors' faith . But if they had gone

about to fit in judgment on the terms of

their victims'own religion, to model and

define that by their foreign arbitration,we

ſhould perhaps think worſe of them ftill.

It is really a barbarous exerciſe of power ,

and one to which none but themoſt flaviſh

diſpoſition would quietly ſubmit, that the

definition of the doctrines of any man's

religion ſhould be committed to the arbi

trament of thoſe who hold a different

faith . But that a Chriſtian nation ſhould

ſtatutably ſubject its own faith to ſuch a

proceſs is, indeed , paſſing ſtrange. And

every Churchman in this land has juſt

ground of complaint on public as well

as perſonal grounds againſt ſuch inhuman

legiſlation as this:

ok žoti vócos

της δ' ήντιν' απέπτυσα μάλλον.

Prom . V . 1105-6 .
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V . Preſent Court an Anomaly in

Juriſprudence.

Chap.IV. The fourth ground of complaint againſt

the preſent Court of Final Appeal is that

the ſyſtem now eſtabliſhed is in direct

contradiction to the whole genius of

Engliſh juriſprudence. That Spiritual

queſtions ſhould be tried by Spiritual

Courts, or at leaſt by Courts in which the

ſpiritual element prevailed , was the uni

verſal practice in this country , until the le

giſlation of 1833 relegated them in the laſt

reſort, to a purely lay tribunal. That a

very abſurd anomaly was thus introduced

into our judicial ſyſtem may perhaps be

demonſtrated by an illuſtration better than

by any othermeans. Suppoſe that, under

the preſent ſtate of things, the patron of a

living were to enter an action , under the

form of quare impedit, in a Common Law

Court,againſt a Biſhop for refuſing to

inſtitute a clergyman to that benefice ;
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ſuppoſe the Biſhop were to plead in de- Chap. IV .

fence that the Clerk in queſtion held, and

had preached, the doctrine, ſay, of “ Patri

paſlianiſm :” the Judge of the Common

Law Court would ſurceaſe from pro

ceeding, on the ground that the plea

would be good in caſe “ Patripaſſianiſm ”

was contrary to the doctrine of the Church

of England. Of that point he would ſay

that the Common Law Court, as being a

lay tribunal, was no judge, and he would

deſire an iſſue to be tried in the Spiritual

Courts to decide the queſtion. Suppoſe

the Spiritual Court to find that the Clerk

was a heretic . From ſuch deciſion an appeal

would then lie on thedoctrinal queſtion to

the Judicial Committee of Privy Council,

a purely lay tribunal, a Court of civil

judicature, not one ſpiritual perſon being

ftatutably a member of it. Thus a cauſe

which had been relegated from a Common

Law Court, on this very ground that it

was a lay tribunal, to a Spiritual Court,
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CHAP. IV. would be carried back , in the final event,

to a tribunal lying under the very fame

incapacity as that which, according to the

received principles of Engliſh juriſpru

dence, neceſſitated the firſt relegation .

Butreally ſuch flagrant contradictions as

theſe in legal proceedings are not credit

able , nor do they appear more tolerable

when it is remembered that the fyſtem

which entails them is of muſhroom growth .

The alternative ſeems patent enough ;

either our traditional and more venerable

method of procedure muſt have been er

roneous, or this modern plan muſt be

altogether indefenſible .

VI. Juriſdiétion obtained by an

Accident.

The fifth ground of complaint againſt

the preſent Court of Final Appeal is that

the juriſdiction it exerciſes over the very

higheſt ſubject-matter — that of faith and

doctrine, - fell to its lot by an accident.
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It is unneceſſary to repeat the unanſwer - Chap. IV .

able evidence of this fact, as detailed

above atpp .74-81. The teſtimony, how

ever, of the late Biſhop of London , and

of Lord Brougham , may fitly be here

cited . The former, when ſpeaking of

the ſubſtitution of the Judicial Committee

for the Court of Delegates, ſaid that on

that occaſion the queſtion of doctrinal

appeals was “ not' alluded to .” “ The Hans.3 S.

reaſon of which ,” he added , “ I ſuppoſe

was this, that appeals to that Court in

ſuits involving queſtions of doctrine had

been ſo exceedingly rare . . . that the

contingency of ſuch an appeal came into

no one's mind.” Lord Brougham alſo

admitted that juriſdiction in caſes of doc

trine fell per incuriam to the Court. His

words,as before quoted,were, “ He" could " Ibid.

not help feeling that the Judicial Com

mittee of Privy Council had been framed

without the expectation of ſuch ] queſtions

. . . being brought before it. It was

CHAP. IV .

vol. III ,

Il Ibid .
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IV . 41.

Chap. IV . created for the conſideration of a totally

different claſs of caſes, and he had no

doubt that, if it had been conſtituted

with a view to ſuch caſes . . . ſome other

arrangement would have been made.”

It was ſhown above, pp. 79 , 80 , how

this unhappy cataſtrophe really occurred in

the year 1833. And ſo from inadvertence

· on the one hand, and a careleſs uſe of

m 3 & 4Will. terms on the other, in drafting an Act "

of Parliament, one of the higheſt and

moſt important branches of judicature ,

involving intereſts connected not only

with this world , but the next, fell, by a

hap-hazard chance, to a Court no way

qualified for the duties aſſigned , and to

which thoſe intereſts never would have

Been committed with deliberate purpoſe

and on ſufficient conſideration. This

ſurely ſupplies good ground for com

plaint, and amply juſtifies the loudeſt

appeals for a remedy.

It is further to be noted that the eccle

fiaftical authority of this Court cannot
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plead a word on the ſcore of antiquity in Chap. IV .

its favour. The unfortunate miſchance

which conferred this juriſdiction in matters

ſpiritual is of very recent date, ſo that no

ancient uſage or cuſtom can throw any

mantle of defence round it. Venerable

antiquity might confer on it ſome con

ſtitutional claim for reſpect, even though

its origin was remotely traceable to an

error. But it cannot boaſt even of the

recommendation of ancient cuſtom to re

concile us to its exiſtence. It is of muſh

room exiſtence, a creation comparatively

ofyeſterday . It ſprung up indeed at firſt

unobſerved and in retired obſcurity, but

from its ſudden expanſion, its ſtrange

growth , and its dangerous qualities, it

foon attracted unenviable notoriety , and

has become the ſubject of juſt ſuſpicion ,

alarm ,and complaint.

VII. Spiritual Queſtions referred to a

Lay Tribunal.

The fixth and laſt ground of complaint
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Chap. IV . now to be mentioned againſt the Court

of Final Appeal is, that, under the preſent

law , ſpiritual queſtions are referred to lay

judges. Now to ſome minds this appears

to be the greateſt offence of all in the

preſent ſyſtem , indeed, ſo great as to caſt

all others into the ſhade. Yet, of courſe ,

I am aware that to other minds this may

appear to be no offence at all. That is

to ſay , that the mere fact of the Court's

being a lay tribunal, irreſpective of any

other diſqualification ,may appear to them

to afford no juſt ground whatever for dif

ſatisfaction . However, as I ſuggeſt this

as a diſtinct ground of complaint, it be

hoves me at leaſt to endeavour to ſhow

it to be a juſt one.

(a .) Now , in the firſt place, to refer

ſpiritual queſtions to the arbitration of

lay judges is againſt the original conſti

tution of the Church of Chriſt.

“ There is,” ſaid the late Biſhop of

London , when addreſſing the Houſe of
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vol. 111,

Lords on this ſubject, " " an inherent and Chap. IV .

indefeaſible right of the Church to teach Hans. 3 S.

and maintain the truth by means of her p. 619.

ſpiritual paſtors and rulers, a right in

herent in her original conſtitution and

expresſly granted to her by her Divine

Head in the terms of the apoſtolical com

miſſion .” “ Goº ye, therefore, and teach • S. Matt.
xxviii. 19.

all nations, ” were the Lord' s words on

the Galilæan mount. That was a duty

committed alone to His apoſtles and

thoſe who ſhould ſucceed them , and, ſo

far as can be ſhown by juſt example,may

not be publicly uſurped by any others.

This fundamental principle of the

Chriſtian Church , — that thoſe who were

ordained to her miniſtry, and thoſe only ,

ſhould be the arbiters of her doctrine

then eſtabliſhed by her Lord as an

original part of her conſtitution , formed

the footſtone of her authoritative pro

ceedings, in reſolving thoſe doubts which

early aroſe within her borders . And that
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Chap. IV.

P Acts xv.

1 Ibid. 6.

2 .

has remained a fixed principle ever ſince

ſave in inſtances of unjuſt uſurpation .

Within about ſeventeen years of our Sa

viour's crucifixion a diſcuſſion aroſe as to

whether the Gentile converts ſhould be

taught theneceſſity of circumciſion on their

admiſſion into the Chriſtian Church . To

determine this queſtion it was agreed that

S . Paul and S . Barnabas P ſhould go up to

Jeruſalem ; and on their arrival “ theº

apoſtles and elders came together to con

ſider of this matter.” The deciſions ar

rived at were forwarded to Antioch in

the name of the apoſtles and elders, and

of the whole Church. And though the

whole Church at Jeruſalem then conſented

to the judgment, yet it is obſervable that

it was to the apoſtles and elders, ' and to

them only , that S . Paul and S . Barnabas

were ſent about the matter under diſcuf

fion . They were the apoſtles and elders,

and they only, who came together to

66 conſiders of this matter .” And further,

r Ibid . 2 .

s Ibid . 6 .
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the judgment then given is afterwards Chap. IV .

mentioned in Holy Writ as having been

determined by the apoſtles and elders and

by them only . Forwhen S.Paulproceeded

on his ſecond journey , in company with

Silas, as they paſſed through the cities

" they delivered them the decrees for to Acts xvi.

keep that were ordained of the apoſtles

and elders which were at Jeruſalem .”

Now this element of the original con

ftitution of the Chriſtian Church , as eſtab

liſhed by her Lord Himſelf, and thus

illuſtrated by apoſtolic practice, prevailed

throughout all the firſt ages of her exift

ence . All her early hiſtory, all accounts

of her firſt Councils teſtify to this fact,

that the arbitration of ſpiritual queſtions

was confined to ſpiritual judges. And

when on occaſion laymen conjoined their

authority to that ofher ordained miniſters,

by ſigning their names to recorded judg

ments, the ſignatures of the clergy ran - the Church ,

ego definiens ſubſcripſi, — thoſe of the laity Loose
p. 646, ed .

u Field , Of
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Chap. IV. in quite a different form , - ego confentiens

Subſcripſi.

And ſo to refer the law divine to the

arbitration of laymen is againſt the ori

ginal conſtitution of Chriſt's Church .

(b.) In the ſecond place, to refer ſpiri

tual queſtions to the arbitration of lay

judges is againſt the practice which pre

vailed in Chriſtian ſtates in the early ages

of the Church.

That great change in the world 's hiſtory,

the adoption of Chriſtianity by the civil

power, was allowed to work no change

in this reſpect on the original conſtitution

of the Church . Wecontinually find the

perſonal teſtimony of the higheſt autho

rities in thoſe times accorded to this prin

ciple, that ſpiritual queſtions ſhould be

reſtricted to the arbitration of ſpiritual

judges. The Emperor Conſtantine, at

the Council of Nice, teſtifying his joy at

being ſurrounded by fo auguſt an aſſem

: bly , declared that “ he* himſelf deſired
July 3, 325.

хсо
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to appear in the Council fimply as one Chap. IV .

of the faithful, and that he freely left to

ths Biſhops the ſole authority to ſettle

queſtions of faith .” Valentinian the Elder,

when the condemnation of Arianiſm was

propoſed, ſaid that “ he' himſelf being > Soz. lib.vi.
c . 7 ; Eccl.

one of the laity might not meddle in ſuch Pol. 3. 337.

matters, and thereupon willed that the

clergy, to whom the care of ſuch things

belongeth, ſhould meet and conſult to

gether by themſelves where they thought

good.” Theodoſius the Great declared

that it was unlawful for a layman, how

ever exalted , “ to ? interpoſe in religious ? Coll.Eccl.

affairs .” To the ſame purpoſe are the

words of the Emperor Bafilius, “ Lay

mena muſt by no means meddle with Jer, Tay
lor, Works,

cauſes eccleſiaſtical, nor oppoſe themſelves vii.210.

to the unity of the Church or Councils

Ecumenical.” In fine, the practice of

the early Chriſtian emperors is fully ex

preſſed in thoſe pregnant words of Ca

ſaubon , “ The pious emperors ſanctioned . De.Lib.

Hift.vi. 247.

Есс.
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Char. IV . the reception of thoſe things by all the

people which the Fathers of the Church

had decreed.”

And ſo to refer fpiritual queſtions to

the arbitration of lay judges is againſt the

practice which prevailed in Chriſtian ſtates

in the early ages of the Church .

(c.) In the third place, to refer ſpiritual

queſtions to the arbitration of lay judges

is contrary to the principles laid down by

an unbroken ſucceſſion of the moſt truſt

worthy authorities.

DeMarca, ſpeaking of the proceedings

of the Emperor Theodoſius, with reſpect

to eccleſiaſtical juriſdiction, ſays :

c De Con- “ Eximiâc profectò auctoritate potiti ſunt Impera

erd. tores Romani in rebus et judiciis eccleſiaſticis. Sedet Imperii.

tom .iii, fol. nullum , ut exiſtimo,proferri poteſt exemplum judicii

1788. canonici ab uno Epiſcopo redditi,de quo ftatim rectâ

viâ querela delata eſt ad principem . Illi judices ec

cleſiaſticos dabant, nunquam autem de re canonicâ

cognitionem ſuſcipiebant, ſed de ordine judiciorum .”

d De Pro

Van Eſpen writes in the ſame ſenſe:
mulg. Leg .

Ecc.tom .iv. “ Indubitatum ,d eſt examen ac decifionem fidei,
fol. 164,

Lovan.1753. Ecclefiæ ejuſque miniſtris, non autem principibus

cord . Sacerd

200 , Bamb.
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.
.

laicis, a Deo concreditam . . . . Nec id unquam Chap. IV .

Principes Catholici fibi attribuerunt, ſed ipſos Pon

tifices et Epiſcopos et Ecclefiæ paftores, judices

doctrinæ nunquam non agnovêre.”

Again , that ſame writer thus diſtin

guiſhes between the civil and eccleſiaſtical

functions touching matters ſpiritual:

“ Aliude enim longe eit principem ſe interponere e De Pro

promulgationi novæ legis per ſuas provincias ejuſque male
u Ecc. tom . iv .

executioni, et aliud velle judicare de ipſis articulis et fol. 164,

Lovan . 1753
dogmatibus, five quid de fide credendum , vel non

credendum definire.”

The diſtinction thus expreſſed by the

greateſt of modern canoniſts regulated

the exerciſe of the imperial or royal ſu

premacy in the “ Appellationes tanquam

ab abuſu ," — the “ Appel comme d 'abus,"

- a ſubjectwhich has received great atten

tion from the French lawyers and divines.

It hasbeen largely treated 'of by M .Lainé, SeeBiſhop
of London 's

as quoted by M .Dupin , in his “ Manuel Speech;
Hans. 3 S .

du droit Eccléſiaſtique.” And the inter - vol. 111,

ference of the civil power is by them

repreſented as being ſpecially limited to

three caſes. 1 . When eccleſiaſtical autho

p . 612.
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Char. IV . rities had exerciſed an exceſs of ſpiritual

power ; 2 . When they had violated the

laws of the kingdom and the rights of

citizens; 3. When they had committed

outrage or violence in the exerciſe of

eccleſiaſtical functions. But under that

form of appeal no right of interference

was ever claimed by the civil power

in the determination of purely fpiritual

queſtions. The doctors of the Sor

bonne ftrenuouſly aſſerted the liberties

of National Churches in this reſpect,

upon the principle that, as in queſtions

of faith they could decide independently

of the Pope, à fortiori, they could decide

independently of the Prince. Pope Cle

ment VII. was addreſſed by one of their

moſt celebrated writers, Petrus Allia

cenfis, in the name of the whole faculty ,

on the ſubject, and he aſſerted that to

exclude Biſhops from the examination

and deciſion of ſpiritual queſtions was

“ contra jus tum divinum quum huma
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num .” In maintaining this principle of Chap. IV .

independence in matters ſpiritual the

celebrated Boſſuet afterwards bore a con

fpicuous part in his defence of the liberties

of the Gallican Church . And in the ec

cleſiaſtical law of France that principle is

ſtill acknowledged, for though the “ Appel

comme d 'abus” yet exiſts, it is admitted

only where the rights of ſubjects are in

volved, not in queſtions of faith and doc

trine.

But to come to the authorities of our

own country ,we have the teſtimony of

our moſt renowned Juriſts very plainly

recorded on this ſubject, --- Sir Edward

Coke, Lord Bacon, Sir William Black

ſtone, may all be quoted . Sir Edward

Coke's words are :

“ Certain it is that this kingdom hath been

beſt governed , and peace and quiet preſerved, when

both parties, that is when the juſtices of the temporal

Courts and the Ecclefiaftical judges, have kept them

ſelves within their proper juriſdictions, without en

croaching or uſurping one upon another, and when



126 Complaints againſt the

Chap. IV . ſuch encroachments or uſurpations have been made,

they have been the ſeeds of great trouble and incon

venience ."

Sir Edward Coke alſo ſaid , in the caſe

of quare impedit,

“ If the cauſe of refuſal to inſtitute be ſpiritual,

the Court ſhallwrite to the Metropolitan to certify

thereof."

Lord Bacon, ſpeaking of queſtions

touching the law divine, ſays that they

ſhould be

Works,vol. “ Left' to the holy wiſdom and ſpiritual diſcre
ii . p . 512,

tion of the maſter builders and inferior builders in
513,

Chriſt's Church.”

Sir William Blackſtone ſays :

☆ Comm . “ Ifk the cauſe be of a ſpiritual nature (as hereſy

vol.i. p .389.

particularly alleged) the fact if denied ſhall be deter

mined by a jury, and if the fact be admitted or

found, the Court, upon conſultation and advice of

learned divines, ſhall decide its ſufficiency.”

In Specot's caſe the Court of King's

Bench ruled that

“ It doth not appertain to the King's Court to

determine ſchiſms and hereſies ; and where the ori
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ginal cauſe of the ſuit is matter whereof the King's Chap. IV .

Court hath cognizance, the King's Court is to con

ſult with divines to know whether it be ſchiſm or

not.”

And the evidence of all this high legal

authority may finally be ſummed up in

the words of Bracton, contained in one

of the moſt ancient, as well as the moſt

methodical and accurate, treatiſes on Eng

liſh law ever written . In ſpeaking of the

diſtinction between civil and eccleſiaſtical

juriſdiction he ſays :

“ Cum ' diverfæ fint hinc inde juriſdictiones, et "Lib.v.c. 2,

diverfi judices, et diverfæ caufæ , debet quilibet Lond. 1569.

ipſorum imprimis æftimare an ſua fit juriſdictio, ne

falcem videatur ponere in meſſem alienam .”

And again , in the ſame ſenſe, he

writes :

“ Non pertinet ad regem injungere pæni- ll Ibid.

tentias, nec ad judicem ſecularem , nec etiam ad

eos pertinet cognoſcere de iis, quæ ſunt ſpiritua

libus annexæ .”

Such teſtimony we have on this point

upon the foregoing authority of the moſt

learned Canoniſts and Juriſts.

MO
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CHAP. IV . nesOf courſe the teſtimony of divines

might be quoted to an indefinite length

on this head , but perhaps ſome perſons

might be diſpoſed to give leſs weight to

their opinions from a lurking ſuſpicion

that they were over-favorable to the au

thority of their own order. However, the

evidence of ſome ſhall be produced .

A public epiſcopal document of King

Henry VIII.'s timecontainsthe following

m Atterbury: words: “ In matters of faith and interpre
Rights, pp.

tation of Scripture noman made definitive

ſubſcription but Biſhops and Prieſts, for

aſmuch as the declaration of the word of

God pertaineth unto them .” The great

ſchoolman , Field, when ſpeaking on the

".Ofthe ſubject of ſpiritual deciſions, ſays: “ We

bk .v.p.646. all teach that laymen have no voice de

ciſive, which may be confirmed by many

reaſons.” On three of thoſe reaſons that

learned author dilates ; the firſt being

drawn from the nature of the relation

ſhip between a paſtor and a flock ; the

15, 16 .

Church ,
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ſecond from the apoſtolic diſſertation on Chap.IV .

the gifts which Hewho “ aſcendedº up on Eph. iv.8.

high gave unto men ; ” the third is baſed

on hiſtorical precedent. Hooker ſays,

« OfP this moſt certain we are, that our p Ece. Pol.

laws do neither ſuffer a Spiritual Court to

entertain thoſe cauſes which by the law

are civil,nor yet if the matters be indeed

ſpiritual, a mere Civil Court to give judg

ment of it.” Jeremy Taylor deſignates

the introduction oflay judges into matters

ſpiritual as “ an old heretical trick .” And 9 Works,

3 . 359, 360.

vol. 7. 8.208.

ſpeaks of it as “ a ' pretty pageant, only Ibid . 209.

that it is againſt the Catholic practice of

the Church , againſt the exigence of Scrip

ture, which bids us require the law at the

mouth of ourſpiritual rulers.” The learned

Barrow , who never committed himſelf to

any aſſertion which would not ſtand the

teſt of ſtricteſt ſcrutiny, aſſerts that “ thes . Serm . 57.

power of managing eccleſiaſtical matters 311.

did, according to primitive uſage, wholly

reſide in ſpiritualguides.” And ,finally, the

vol. iii. p .
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Chap. IV. united judgment of thoſe learned perſons

who,attheperiod of theReformation ,com

piled the digeſt of eccleſiaſtical law , then

intended for the regulation of the Engliſh

Church , and known as the “ Reformatio

legum Eccleſiaſticarum ,” lent the whole

weight of their authority to the principle

now contended for. On the ſubject of an

appeal carried, in a ſpiritual cauſe, to the

Crown, their language is as follows:

* Ref. Leg. “ Quo cum fuerit cauſa devoluta, eam vel con

cil, cilio provinciali definire volumus fi gravis fit cauſa,
p . 283.

vel a tribus quatuorve Epiſcopis.”

And ſo to refer fpiritual queſtions to

the arbitration of lay judges is contrary

to the principles laid down by an unbro

ken ſucceſſion of the moſt truſtworthy

authorities .

(d .) In the fourth place, to refer fpiri

tual queſtions to the arbitration of lay

judges is a breach ofthe compact between

the Church and the State of England.

That compact can be found wholly
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repreſented in no one inſtrument. It can Chap. IV .

be traced to no one ſpecific date. It is

made up of various elements, and muſt

be ſought in deciſions of great Councils,

in Canons of Synods (which need not be

particularly ſpecified ), in acknowledged

obligations of the Crown, in Acts of

Parliament, in declarations of Princes,

in the Common Law , and in immemorial

uſage. To ſuch various ſources for in

formation on this ſubject we muſt have

recourſe.

Now in Saxon timeswe find this com

pact very early exiſting. The firſt clauſe

in the Actsof the Mixed Council of Braſ

ted , A . D . 696 , enacted by King Withred ,

with the aſſent of his Princes and the whole

aſſembly , runs thus — " Let ' the Church uSpel.Conc.

be free and maintain her own judgments.”

That is the footſtone on which the union

of Church and State was then laid . In the

later ages of the Saxon period it is well

known that the Biſhop and the Sheriff,

I . 194 .
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Chap.IV. or Alderman , preſided in the County

Court, the one for the deciſion of ſpiritual,

the other for that of civil cauſes. And

this principle, that ſpiritual queſtions

ſhould be confined within the province

of the ſpiritual judge, is plainly laid down

in the laws of King Edgar:

* Leg. Ed. “ Celeberrimo huic conventui Epiſcopus et Al

dermannus interſunto, quorum alter jura divina, alter

humana, populum edoceto.”

The words of that ſame monarch to

Archbiſhop Dunſtan and his ſuffragans

( A .D . 969 ) are to the ſame purport, en

forcing the diſtinction between civil and

fpiritual authority. “ I,” ſaid he, “ wield
Mag. B . 1.

246 . the ſword of Conſtantine, you that of

Peter.”

. And when the changes introduced by

the Norman inſtitutions effected . a dif

tinct ſeparation between the Eccleſiaſtical

and CivilCourts, it was expreſsly forbidden

that fpiritual cauſes ſhould be ſubmitted

to lay judges. This was definitely laid

y Conc.
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1 :

down by the Charter of King William I, Char. IV.

A. D. 1085, in the following words:

“ Nec ? cauſam , quæ ad regimen animarum per- . Charta

tineat,ad judicium ſecularium hominum adducant.
MS. Lynd.

Sed quicunque ſecundum Epiſcopales leges de quâ. ad init.

cunque causâ vel culpâ interpellatus fuit, ad locum ,
my copy .

quem ad hoc Epiſcopus elegerit et nominaverit, ve

niat, ibique de causâ vel culpâ fuâ reſpondeat. . . .

Hoc etiam defendo et meâ authoritate interdico, ne

ullus vicecomes aut prepoſitus ſeu miniſter regis,nec

aliquis laicus homo de legibus, quæ ad Epiſcopum

pertinent, ſe intromittat.”

The Eighth Conſtitution of Claren - aSpel.Conc.
vol. ii. p.63.

don expresſly laid down that every ſpiri

tual queſtion ſhould here be terminated

in the Court of the Archbiſhop, thus

reſtricting to ſpiritual arbitration , within

this land, all cauſes involving doctrinal

contention .

Then comes the keyſtone of Engliſh

liberty , the charter of our national free

dom . And what are the very firſt words

of thattime-honoured document? Magna

Charta thus begins:
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Chap. IV . “ Libera fit Ecclefia habeatque ſua jura liber

tateſque illæſas.”

It ſhould be remembered that this char

ter ofthe rights and liberties of the Church

received freſh national confirmation in the

reignsofKing Henry III, King Edward I,

King Edward III, King Richard II, King

Henry IV , and that in ſome inſtances

ſeveral times repeated. And the very

firſt of thoſe rights and privileges is to

arbitrate on her own doctrines.

The thirteenth chapter of the ſtatute

“ Articuli Cleri,” deſcribed by Lord Coke,

notmerely as enacting, but as declaratory

of, the common law and cuſtom of the

realm , runs thus:

“ Allob it is deſired that ſpiritual perſons, whom

our Lord the King doth preſent unto benefices in

the Church , if the Biſhop will not admit them ,

(either for lack of learning or for other reaſonable

cauſe,) may not be under the examination of lay

perſons, but that they may ſue to an Eccleſiaſtical

Judge , to whom it of right belongs, for the obtaining

of ſuch a remedy as may be juſt.”

b Cited in

Hans. 3 S .

vol. 111,

p . 610.
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CHAP, IV .The anſwer is,

“ Of the fitneſs ofa perſon preſented to a benefice

the examination belongs to the Eccleſiaſtical Judge.

So it hath been heretofore uſed , and ſhall be fo in

future.”

Even in the reign of Henry VIII, that

moſt rapacious graſper of rights and pri

vileges no way appertaining to him , when

by ſtatute ( 26 Henry VIII. c. 1.) “ the

King's Grace was authorized to be Supreme

Head,” this capacious title was by no

means interpreted to confer authority on

the Crown to give final judgment by lay

authority on matters of faith . It is ex

plained to a much more inoffenſive ſenſe

in a State Paper lately diſcovered by Mr.

Froude in the Rolls Houſe MSS, the c Hift. Eng,
vol.ii.p. 326.

words of which are as follow . The King

does not

“ Pretend thereby to take away any power from

the ſucceſſors of the Apoſtles that was given to

them by God . . . ." Nor did “ the King'sGrace,

his nobles, or ſubjects intend to decline or vary
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Chap. IV . from the Congregation of Chriſt's Church in any

thing concerning the Articles of the National

Faith .”

Indeed , whatevermay have been falſely

ſaid to the contrary, it is quite plain

that throughout this reign queſtions of

the law divine were generally thought to

be conſtitutionally reſtrained to the ſpiri

tualty . Forthough ActsofParliament fre

quently dealt with ſpiritual matters ; yet

it is evident to thoſe who take the trouble

to inveſtigate dates, that ſuch matters

were previouſly ſettled in the Provincial

Synods, and ſubſequently ratified by the

civil legiſlature. And indeed this courſe

was followed not only in matters of pure

ſpiritual cognizance, but often in ſuch as

only touched on ecclefiaftical juriſdiction.

The nullification of Queen Catherine of

d Conc. Arragon's marriagewas wholly the act of

Mag. B . 3.

756 -767. theConvocations. The divorce of Queen

Ibid. 803 , Anne Boleyn was ſanctioned by the ſame

804.

authority . The nullification of Queen

wa
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Anne of Cleves' marriage was entirely Chap.IV.

decided by the ſame tribunal, and its

hiſtory affords a moſt impoſing inſtance ! Conc.
- Mag. B . 3.

of the judicial functions then exerciſed 851-854 " ,

by the ſpiritualty . To have ſubmitted

a queſtion of faith and doctrine to lay

judges would certainly then have excited

a meaſure of ſurpriſe ſtrangely contraſt

ing with the indifference with which ſuch

a courſe is at this day witneſſed .

Norwere matters in this reſpect changed

in the next generation.

It is notorious that the Supremacy

Acts above referred to , having been re- & 26 Hen .

pealed in the reign of Queen Mary , was,

among others in like condition , revived in

the firſt year of Queen Elizabeth , but in

a more inoffenſive form , the term “ Su

preme Governor” h being then ſubſtituted h1Eliz.

for that of “ SupremeHead.” And even

left that leſs ſurpriſing title ſhould ſeem

to challenge defining authority for the

Crown in matters purely ſpiritual, her

VIII. c . I .

c . I .
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A . D . 1559.

Char. IV. Majeſty thought fit, by her injunctions,

. to diſclaim ſuch an interpretation in the

words following :

i Qu. Eliz . “ Certainlyi her Majeſty neither doth nor ever

Injunct.

will challenge any authority than that was chal

Spar. Coll. lenged and lately uſed by the noble Kings of famous

p . 83.

memory, King Henry VIII. and King Edward VI,

which is and was of ancient time due to the Imperial

Crown of this realm , that is, under God , to have

the ſovereignty and rule over all manner of perſons

born within theſe her realms, dominions, and coun

tries, ofwhat eſtate, either eccleſiaſtical or temporal,

ſoever they be, ſo as no other ſovereign power ſhall,

or ought to have, any ſuperiority over them .”

Here, again , we find the civil power

reſtrained to fovereignty over perſons,

i. e. excluding Roman aſſumption, and

to that meaſure of authority of ancient

time due to the Imperial Crown of this

realm . And ſuch meaſure ofauthority moſt

unqueſtionably never extended anciently

to arbitration in queſtions of faith .

Again , the royaldeclaration prefixed to

the Articles of Religion in King Charles

the Firſt's reign , and pledging ſubſequent
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0 Articles

Sovereigns by its preſence, clearly reſtrains Chap. IV.

ſpiritual queſtions to ſpiritual arbitra

ment:

“ Ifke any difference ariſes about the external « Pref,to

policy concerning the injunctions, canons, and other 3

conftitutions whatſoever thereto (i.e. the Church )

belonging, the Clergy , in their Convocation, is to

order and ſettle them .”

The Bill of Rights, another defence

againſt uſurpations, ſet forth a virtual re

petition of thoſe memorable enactments

of the Council of Braſted and ofMagna

Charta, — “ Let the Church befree,” — when

it reprobated the relegation of ſpiritual

cauſes to a civil tribunal in theſewords:

“ The Commiſſion for erecting the late Court of Echard,
Hift. Rev .

Commiſſioners for Ecclefiaftical Cauſes, and all other p. 264 ;

Commiſſions and Courts of a like nature,are illegal Will. &
Mary, c. 2 .

and pernicious.” s . 36 .

Eight out of the then twelve Judges,

with the Attorney and Solicitor General,

in Queen Anne's time, added the weight

of their authority to enforce the principle

that fpiritual queſtions ſhould be decided
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2 . 762.

Chap .IV. by ſpiritual judges when they gave this

opinion on a caſe ſubmitted to them by

the Crown :

m Card.Syn. “ Wem humbly lay before your Majeſty that all

ourlaw books thatſpeak of this ſubject,mention(ing)

a juriſdiction in matter of herefy and condemnation

of heretics, as proper to be exerciſed in Convoca

tion . . . and none of them that we find making

any doubt thereof."

The Common Law of England, in the

matter of prohibitions, is true, and always

has been, to the principle here contended

for. It is diſtinctly laid down that ,

n 2 Roll. “ Ifn the Eccleſiaſtical or Spiritual Courts pro

Rep . 439 ;

iBulf.159. ceed wholly on their own Canons they ſhall not be

prohibited by the Common Law , for they ſhall be

preſumed to be the beſt judges of their own laws."

And again ,

• March .92 . “ When the Eccleſiaſtical Court hath the ſole

cognizance of a cauſe their proceedings are not ex

aminable atCommon Law , though erroneous, and no

prohibition will lie.”

And again ,
P 2 Lill .

386. “ IfP a matter is properly determinable in the
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Spiritual Courts, and they make an erroneousdecree, Chap. IV .

the King's Bench will not granta prohibition.”

Thus this venerable compact, that

“ the Church ſhould be free and maintain

her own judgments," — has been ratified over

and over again , and confirmed in all ages

of our hiſtory , by acts of Councils, by

Canons of Synods, by acknowledged ob

ligations of the Crown, by Acts of Par

liament, by declarations of Princes, by

Common Law , and by immemorial uſage.

The principle now maintained is ſo dif

tinctly embodied in the preamble of the

ſtatute (24 Hen . VIII. 12) that it ſhall be

here tranſcribed. And as thatdocument is

the exact expreſſion of the preſent com

pact between theReformed ChurchofEng

land andthe State of England ; its contents

deſerve the moſt careful confideration , and

ſhould be the foundation of all legiſlation

which affects their joint intereſts.

Speaking of this realm of England,”

it ſays :
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Chap. IV . “ The 9 body ſpiritual, whereof having power,

9 24 Hen . when any cauſe ofthe law divine happened to come

VIII. 12 .
in queſtion or of ſpiritual learning, then it was de

Preamble .

clared , interpreted , and ſhowed by that part of the

ſaid body politic called the ſpiritualty , now being

uſually called the Engliſh Church ,which always hath

been reputed, and alſo found of that fort, that both

for knowledge, integrity, and ſufficiency of number,

it hath been always thought, and is alſo at this hour,

ſufficient and meet of itſelf,without the intermeddling

of any exterior perſon or perſons to declare and de

termine all ſuch doubts, and to adminiſter all ſuch

offices and duties as to their rooms ſpiritual doth

appertain .”

And laſtly , this ancientcompact between

the Church and the State, ſo heedleſsly

broken in theyear 1833, was from timeto

time ſolemnly ratified by the oath of every

ſovereign, under our preſent conſtitution,

who aſcended the throne of this realm .

Cor.Oath. “ Will you,” ' inquired the Archbiſhop ,
Blacks.

on thoſe auguſt occaſions, “ preſerve unto

the Biſhops and Clergy of this realm . . .

all ſuch rights and privileges, asby law do,

or ſhall, appertain unto them , or any of

Com . 1 . 235
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them ?” “ All this I promiſe to do,” was Chap. IV .

the anſwer. And then, touching the holy

Goſpels,theSovereign added , “ The things

which I have here before promiſed I will

perform and keep, ſo help me God," and

then kiſſed the book.

And ſo to refer ſpiritual queſtions to

the arbitration of lay judges is a breach

of the compact between the Church and

the State of England .

VIII. Commiſſion of the Galilæan

Mount.

And why is it that this compact between

the Church and State — that the Church

ſhould be « free in her judgments" — has

been ſo emphatically declared ,ſo frequently

repeated , and ſo ftringently ratified ? Sure

ly, becauſe it has ever been held , and

rightly held, by both, that an authoritative

judgment on faith and doctrine is the very

higheſt expreſſion of the “ teaching of the

Word,” for the intended effect and end
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Char. IV . of ſuch a judgment is to govern and di

rect theminiſtration of theWord through

out the whole region of the national

Church . Such judgment is, in truth , a

teaching of far wider extent and of far

larger effect and influence than the teach

ing of any individual preacher or any

number of individual preachers, becauſe it

is directed to prevail throughout the entire

range of the Church's inſtructions, when

ever and wherever given . And this

function of teaching the Word has never,

till lately , been held to belong to the

civil power.

The compact between the Church and

State was originated , ratified , and con

tinued upon the fundamental principle be

Hans. 3 S. fore quoted that it is “ the inherent and
vol. 111,

p . 619. indefeaſible right of the Church to teach

and maintain the truth by means of her

Spiritual paſtors and rulers, a right inhe

rent in her original conſtitution , and ex

preſsly granted to her by her divine Head

, Bp. Lon

don ,Speech ,
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in the terms of the Apoſtolical Com - Chap. IV .

miſſion .”

The words which the Lord, multi

plying earthly ſupplies for the fainting

multitudes in the wilderneſs, addreſſed to

Hisminiſtering ſervants, — “ Give ye them

to eat,” — are but typical of that duty of

feeding His people with the bread of life,

which He finally enjoined on the mountain

in Galilee, when He bade His Apoſtles

“ Go,' . . . and teach all nations.” And S.Matt.
xxviii. 19.

this duty has been entailed ,with the pro

miſe of Chriſt'spreſenceannexed ," on thoſe « Ibid.20

who, in unbroken ſucceſſion from thoſe

Apoſtles, havebeen inveſted in the Church

with the office of diſpenſing His divine

word to her fons, in her and through her ,

the food of their ſpiritual life.

Of courſe it is, unhappily, too certain

that by many perſons ſuch claims of au

thority , through apoftolical ſucceſſion, will

be received with a ſneer ; but I muſt

take leave to ſay that for the preſent
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. p . 23.

Chap. IV. purpoſe I am no way bound to eſtabliſh

them by any argument, nor to ſhow

that, in the words of Archbiſhop Bram

Works, hall, “ Apoſtolical' ſucceſſion is the nerve

vol.i. p . 112.

and ſinew of Apoſtolical unity ,” nor that,

in thewords of Biſhop Beveridge, “ Apo

* Serm .vol.i. ftolical * ſucceſſion ” is “ the root of all

Chriſtian communion .” I am no way

called upon for the preſent purpoſe, either

to prove on the one hand the hiſtorical

fact of a direct Apoſtolical ſucceſſion in

our Church, nor on the other the necef

fity of it, whether to the perfection or to

the exiſtence of a Church . Thoſe ſub

jects might well demand proof on pro

per occaſions, but the preſent argument

by no means requires it. For the State

has fully, formally, and emphatically

adopted the belief of the fact and all

the conſequences thence enſuing.

The belief in the direct tranſmiſſion

of ſpiritual authority to teach the Word

is the very groundwork of our ſecond
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Ordination Service,unleſs indeed its terms Chap.IV.

contain a trap ſet to enſnare the conſciences

of our biſhops, and practiſe a ſhameleſs

deception on every man who receives

prieſt's orders at their hands. And that

ordinal has not only been accepted by the

State, but has had the ſeal of ſtatute law

ſet to it. So it is no way needful for the

preſent purpoſe, in a queſtion as between

theChurch and the State , to adduce proof

for that which an Act ' of Parliament joins 13 & 14

in ſolemnly enforcing.

Car. II. c . 4 .

VIII. Recapitulation.

The foregoing , then , are the grounds

of complaint againſt the preſent Court

of Final Eccleſiaſtical Appeal. 1. That

there is no ſecurity for doctrine ; 2 . that

theCourt is incompetent; 3.thatdiſſenters

are poſſible members ; 4 . that the preſent

ſyſtem is an anomaly in reſpect of legif

lation ; 5 . that the juriſdiction was veſted

in the Judicial Committee by an over
1 Over
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Cuap. IV. light ; 6 . that ſpiritual queſtions are ſub

mitted to a lay tribunal; and that this laſt

courſe is againſt the original conſtitution

of the Church of Chriſt, againſt the prac

tice which prevailed in Chriſtian ſtates in

the early ages of the Church , againſt the

whole ſtream of truſtworthy authority ,

and is a breach of the compact between

Church and State. For that venerable

and folemn contract is fadly rent by the

preſent application of the proviſions of

3& 4Will. the Privy Council Act, raiſing againſt

the Church of England a threatening

front of hoſtile defiance.

a Virg.Æn.
“ . . . Quæ & cauſa fuit conſurgere in arma,

. . . . . . . . . . et fædera ſolvere furto ? ”

IV . 41.

x . 90, 91.



CHAPTER V .

SUGGESTIONS FOR A REMEDY OF THE GRIEVANCE .

I. Introduction .

CHY T is comparatively eaſy to find Chap. V.

fault with moſt human fyf

GLS tems, but to utter complaints

without ſuggeſting any means of remedy

is worſe than a uſeleſs employment. An

inquiry will therefore now be made,

whether ſome cure for the diſorders

above ſpecified might be ſatisfactorily

provided . This ſubject, however, as

involving matters of great delicacy and

difficulty , is to be approached with con

ſiderable diffidence, with due reſpect for
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Chap. V. the opinions of others, and with all proper

conſideration for the acknowledged rights

of the State as well as of the Church.

It is thoughtby many that the Church 's

abſolute freedom of judgment in doctrinal

queſtions cannotbe reconciled in the con

ſtitution of a Final Appeal Courtwith the

Royal Prerogative and Supremacy. The

Crown, inheriting ſuch attributes, and as

the repreſentative of the State wielding

the ſword, will never conſent, it is ſaid ,

to part with judgment in the laſt reſort

in any cauſe whatſoever. Now let this

be fully conceded , that the Crown, being

ſupreme in all cauſes and over all perſons,

ſhould give final judgment. But the pre

ciſe queſtion before us is, how ſhould that

judgmentbe arrived at ? The fact being

admitted that the Crown is ſupreme in

external co -active juriſdiction , how ſhould

the Crown, without infringing the liber

ties of the Church , come to a right and

juſt determination, before pronouncing,
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through the conſtituted Courts, a final Chap.V .

deciſion ? This is the real queſtion to

be ſolved . And, as it ſeems to me, it

may be ſolved , and ſolved ſatisfactorily ,

with due regard to all the privileges,

authorities, rights, and intereſts involved .

Before, however, proceeding to ſuggeſt

any means for attaining ſo deſirable an

end, it is needful to clear the way with

ſome remarks.

II. Royal Supremacy .

Now there are ſundry looſe and undif

tinguiſhing notions floating about in ſome

minds on the ſubject of the RoyalSupre

macy,which are no way warrantable. An

over-capaciouſneſs of graſp is frequently

aſſigned . It cannot be reaſonably ima

gined that by this attribute the monarch

is perſonally and individually empowered

to give judgment in any eccleſiaſtical

cauſe whatſoever, whether in inferior, ſu - a Hooker,

perior, or final Courts . “ Thata Kings

vol. iji,

P . 348 .
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CHAP . V .

Chap.V. may perſonally fit in the Confiftorywhere

the Biſhops do, hearing and determining

what cauſes ſoever do appertain unto the

Church ; that Kings and Queens, in their

own proper perſons, are by judicial ſentence

to decide the queſtions which do ariſe about

matters of faith and Chriſtian religion . . .

finally that Kings may do whatſoever is

incident unto the office of an Ecclefiaf

tical Judge . . . we account abſurd.”

The Biſhop of Oxford truly ſtated this

matter to the Houſe of Lords, when he

ſaid :

vol. III,

p . 666 .

“ Nob man valued the Queen 's Supremacy more

than he,but he did not believe that it was a correct

or conftitutional interpretation of that Supremacy to

ſay that the occupantof the throne ſhould ſettle, in

his or her own individual capacity , articles of faith ,

or any other queſtions whatſoever. He was ſure

that the exalted perſonage who at preſent occupied

the throne would be herſelf the firſt to repudiate fo

unconſtitutional a doctrine. The Supremacy of the

Crown meant nothing more or leſs than this, that

the Crown had the ultimate appeal on all queſtions
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Ecclefiaftical and Civil, deciding ſuch queſtions not Chap. V .

as of herſelf, but through her proper conſtitutional

agents. How could it be ſaid to interfere with the

Supremacy of the Crown to give additional means

of information tothe Judges appointed under the

Crown? How could it be ſaid to encroach on the

royal prerogative to enact that for the future the

law lords, when called upon to decide in matters of

faith and ſpirituality ,ſhould do ſo with the aſſiſtance

and co-operation of the dignitaries ofthe Church ?”

n

Royal Supremacy is not exerciſed by

judgment perſonally given in the Courts,

butonly byinſiſting on juſtice being done in

all and each , by authority properly con

ſtituted on the principles of the conſtitu

tional compact. For,when theCoronation

Oath has been taken, “ alle conſtitutional c Palgrave,

tranſactions between the Crown and ſub - Normandy
and Eng

ject are both eſſentially and formally legal land, p.87.

covenants,King and people alike obeying

the ſupremacy of the law ,” and the oath

“ is depoſited in the Chancery to be pro

duced againſt the Sovereign ſhould the

compact be infringed.” In the Civil State

Hiſtory of
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СНАР . у lon rn re

Eccl. Pol.

vol. iii.

p . 308 .

• Ibid .

Char.V. the axioms of our regal government are
^ Hooker, thus well expreſſed, -- " Lexa facit regenz”

“ Rex nihil poteft niſi quod jure poteſt” —

“ The King's grant of any favour made con

trary to the law is void.” And ſuch prin

ciples are eloquently commended in thoſe

pregnant words of Hooker, “ Happiere

that people whoſe law is their king in the

greateſt things, than whoſe King is himſelf

their law . When the King doth guide the

State, and the law the King, that com

monwealth is like an harp or melodious

inſtrument,the ſtrings of which are tuned

and handled all by one, following as laws

the rules and canons ofmuſical ſcience.”

And as in the Civil ſo in the Eccle

ſiaſtical State this harmony ſhould ever

be maintained . The principles which

govern the relations between the Crown

and each of thoſe ſtates being analogous,

ſo far as regards judicial ſentences, the fpe

1 Ibid.vii. cial ſubject before us. “ For the received

laws and liberties of the Church,” ſays the
2 . 17 .
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le

Eccl. Pol.

p . 300.

above-quoted judicious writer, “ theKing Char. V.

hath ſupreme authority , againſt them

none,” in accordance with thoſe words of

S . Ambroſe, “ Imperator : bonus intra Ec- & Hooker,

clefiam non ſupra Ecclefiam eſt.” And within vol. iii.

what bounds, as regards deciſions on faith

and doctrine, the Royal Supremacy is con

fined, we are aſſured by the ſtatutable

wordsof the conſtitutional compact,which

aſſerts of this realm of England, in words

before quoted , “ Theh body ſpiritual, h 24 Hen.

whereof, having power, when any cauſe Preamble.

of the law divine happened to come in

queſtion, then it was declared, interpreted,

and ſhowed by that part of the ſaid body

politic called the ſpiritualty, now being

uſually called the Engliſh Church .”

But not only are theſe limits aſſigned

to the exerciſe of Royal Supremacy in

reſpect of declaring doctrine, others alſo

exiſt. For inſtance, the Crown never has

been, and never can be ſuppoſed by any

one of competent information to be

VIII. 12.
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CHAP. V. charged with thoſe functions which all

worthy precedent has combined to aſſign

excluſively to the eccleſiaſtical order.

i Bp. An- “ Nequei vero id agit rex , ne patitur quidem ut
drewes, Tor

tura Torti, fibi poteftas fit vel incenſum adolendi cum Oziâ , vel

p . 380 . arcam attrectandi cum Ozâ . . . . Docendi munus

vel dubia legis explicandi non aſſumit, non vel con

ciones habendi, vel rei facræ præeundæ , vel facra

menta celebrandi; non vel perſonas facrandi, vel res ;

non vel clavium jus, vel cenſuræ . Verbo dicam ,

nihil ille fibi, nihil nos illi fas putamus attingere, quæ

ad ſacerdotale munus ſpectant, ſeu poteftatem ordinis

conſequuntur. Procul hæc habet Rex , procul à ſe

abdicat."

Again, to the ſame purpoſe, Biſhop
Bilſon writes :

* Chriſtian “ Thatk princes may preſcribe what faith they

tion , liſt, what ſervice of God they pleaſe, what form of
p . 297.

adminiſtering ſacraments they think beft, is no part

1 Ibid . p. of our doctrine. . . . Wel give princes no power to

deviſe or invent new religions, to alter or change

ſacraments, to decide or debate doubts of faith , to

diſturb or infringe the Canons of the Church. . . .

m Ibid . p . Wem never ſaid that princes had any ſpiritual power,

and the ſword which they beare we never called but

327.

332 .
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externall and temporall ; for the true ſpirituall and Chap. V .

eternal ſword is the Word ofGod.”

n Potter,

p . 218 .

And though the fatal conſequences of

any uſurped exceſs of authority on the

part of the Crown may not always appear

in the Church fo viſible as they do in the

State, “ becauſe" many of them are of

a ſpiritual nature, and ſuch as will only Ch.Gov.

be known to their full extent when we

come into the next world , yet as the

Church is a fociety no leſs orderly and

regular in its conſtitution than any tem

poral kingdom whatever, ſo this uſur

pation is equally inconſiſtent with the

well-government and deſign of this fpi

ritual, as it is with that of any civil

ſociety .”

Indeed, if the legitimate authority

of the Crown finds only a proper ſcope

for its exerciſe in civil matters, within

the bounds defined by the terms of the

conſtitutionalcompact, ſo in ſpiritualmat

ters and queſtions connected with the law
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o Hor. Od.

Chap. V. divine, that authority ſhould be aſſerted

at leaſt with equal if not with greater

circumſpection. The neglect of ſuch

caution is pregnant with many evils .

“ Dîsº te minorem quod geris imperas ;
iii. 6 . 5 - 8.

Hinc omne principium , huc refer exitum .

Dîmulta neglecti dederunt

Heſperiæ mala luctuofæ .”

« Thoſe emperors,” ſaid S . Auguſtine,

“ we call happy who govern juſtly, who

are not elated by tongues that extolhighly,

or obſequiouſneſs that flatters humbly , but

who remember that they are but men,

and in promoting the worſhip of God

ſubordinate their own authority to His

Majeſty .”

In order to meet ſome popular mil

conceptions, it has ſeemed deſirable thus

to clear the way by a few remarks point

ing outthat inner region within which the

Royal Supremacy can exerciſe no legiti

1 « Sed felices eos dicimus, fi juſte imperant, etc.”

De Civ. Dei, 1. 5, C. 24 .
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mate authority. However, in real truth , Chap. V.

this attribute of the Crown does only

incidentally , and not abſolutely, touch

our ſubject and the means hereafter to

be propoſed for remedying the defects in

the preſent ſyſtem of Eccleſiaſtical Ap

peals. For the Judicial Committee is a

Statute Law Court founded on an ActP 3& 4Will.

of Parliament, and does not, as the Star

Chamber or Court of Review formerly

did, derive its authority in any way from

the ſource of Royal Supremacy. The

real queſtion in our preſent argument lies

not between the Church and the Crown ,

but between the Church and the State

of England.

IV . 41.

III. Diſtinet Juriſdictions of Church

and State.

But if this really is a queſtion not be

tween the Royal Supremacy and Church

authority, but between the State and the

Church , it will be right to conſider,before
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CHAP . V . proceeding to ſuggeſt any remedy for the

preſent grievance of Final Eccleſiaſtical

Appeal, what is the broad diſtinction be

tween the ſeparate juriſdictions of thoſe

two bodies.

One of the diſadvantages of the eſtab

liſhment of the National faith by law ,

overbalanced indeed by many ſignal and

countervailing bleſſings, is, that the vul

gar mind is wont to attribute the real

fanctions for that faith to an inadequate

and a wrong ſource. In many quar

ters,where onewould expect to find better

information, the doctrines of the Chrif

tian faith , as eſtabliſhed in this land, are

ſuppoſed to have been originally defined

by State authority , and thence to derive

their real title for acceptance. Now it

would be difficult to conceive any miſap

prehenſion more groſs than this, more

pregnantwith evil, or productive ofmore

miſchievous reſults. This is to attribute

to the State that which by no means
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belongs to it, but which by indefeaſible, Char. V.

and ,indeed ,by divine right,appertains to

the Church.

The diſtinct juriſdictions, offices, and

duties of thoſe two very diſtinct orga

nizations are eloquently deſcribed by the

pen of S . Chryſoſtom , repreſenting the

State in the perſon of themonarch :

“ Diſtinct,” he ſays, “ are the limits ofthe tem

poral kingdom from thoſe of the prieſthood, nobler

is the power of the latter. . . . The king muſt not

be judged of by the gemswhich ftud his apparel,nor

by the gold with which he is adorned. His pro

vince is to rule earthly things, but the authority of

the prieſthood reaches to heavenly things ; whatſo

ever ye ſhall bind on earth ſhall be bound in heaven .

To the king are entruſted earthly things, to me

heavenly things.”

And in another place the ſame thoughts

are enforced in this language:

? älloc opol Bao lelas, k .t. . - S. Chrys. Hom .

in Verb. Is. Vidi Dom . p. 757. Paris, 1636 .

M
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Crap. V . “ To the king's authority are entruſted men's

bodies, to the prieſt's their ſouls. The king remits

their debts, the prieſt their fins. The one compels,

the other exhorts. The one acts by force, the other

by perſuaſion . One wields ſenſible weapons, the

other ſpiritual. Hewars againſt barbarians, I againſt

the evil angels ; and the latter is the nobler exerciſe

of power.”

The ſame broad diſtinction between ſpi

ritual and civil juriſdictions is marked out

by S . Jerome under the ſame figure :--

“ The4 king governs the ſubjects whether they

will or not. The biſhop governs none but the

willing. One keeps them in ſubjection by fear,

while the other is in ſome ſort their ſervant. The

one holds men 's bodies in cuſtody for death , the

other preſerves their ſouls for life.”

Thus are the clear diſtinctions between

the ſeveral juriſdictions of Church and

State expreſſed in the forcible and glowing

3 ο βασιλεύς σώματα έμπεπίστευται, κ.τ.λ.

Ibid. p. 758. Paris, 1636.

4 Ille (rex ) enim nolentibus præeſt, hic volenti

bus, etc. - Hieron . Epitapb . Nepotiani, c. 7 .
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language of venerable antiquity . The Chap. V .

conſcientious or inner and the civil or

external forum are the ſeparate regions

within which each finds a proper ſcope

for its exerciſe. And their reſpective

limits the firſt Chriſtian Emperor care

fully diſtinguiſhed, of whoſe conduct we

read in the words following : “ Ipfe P P Moſh.Ecc.
Hift. p . 141;

Conſtantinus curam Ecclefiæ dividebat in Helms.

externam et internam . Hanc epiſcopis et

conciliis relinquebat . . . externam fibi

fumebat."

And while theſe ſeparate juriſdictions of

Church and State are thus diſtinguiſhed

from each other, the offices and duties of

each are ſufficiently definite within their

proper ſpheres. No doubt much con

fuſion on this ſubject exiſts in ſome

minds; but ſtill it ſeems, upon conſide

ration , that ſuch confuſion does not reſult

from the neceſſities of the caſe, but from

lack of adequate information or due

thought.
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vol. viii.

p . 143.

Sphere of the Church's Juriſdiction .

Chap. V . The authority of the Church is rightly

exerciſed in matters of faith and opinion ,

and over men 's conduct reſpecting them

ſelves and others as depending on thatfaith.

Her authority extends over that region

wherein the human mind moves, and ſo

is exerciſeds with fpiritual weapons and

9 Works, “ pro ſalute animæ." “ Matters 9 fpiri

tual,” ſays Biſhop Taylor, “ ſhould not

be reſtrained by puniſhments corporal.”

* Inquiry by « The ' Church's arms,” wrote Lord

Chancellor King, “ were ſpiritual, con

fiſting of admonitions,excommunications,

ſuſpenſions, and ſuch like, by the wielding

of which ſhe governed her members and

preſerved her own peace and unity. Now

this is thatwhich is called diſcipline,which

is abſolutely neceſſary to the unity, peace,

and being of the Church . For where

there is no law or order that ſociety can

not poſſibly ſubſiſt, but muſt ſink in its

an Impartial
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own ruins and confuſions.” And it may Chap. V.

be ſaid that in a Chriſtian nation the due

exerciſe of Church authority , within its

proper ſphere, is not only advantageous

to thoſe of her own communion, but is

of ſignal advantage to the whole com

monwealth , for “ unityø not kept in the Laud's
Sermons, vi.

Church is leſs kept in the State, and the p.176.

ſchiſms and diviſions of the one are both

mothers and nurſes of all diſobedience

and disjointing in the other.”

-

Sphere of the State's Juriſdi&tion .

But while it is clear within what ſphere

the authority of the Church in a Chrif

tian country finds proper ſcope for its

exerciſe, it is no leſs clear that, in reſpect

of religion , the State has alſo its own

proper functions, and thoſe, too , within

certain bounds, which all antiquity and

all reaſon aſſign. The State here adopts

the faith of the Engliſh Church, and ſo

its duties are to provide that that faith
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Han

vol. III,

235 .

Chap. V. ſhould be taught, “ to preſerve inviolate

· Biſhop of the original ſtatus of doctrine and diſci
London ;

pline agreed upon by the Church and

p . 606 . State, and to keep all Eccleſiaſtical Judges

to the terms of that ſettlement and within

the limits of their lawful juriſdiction .”

• Blacks.i. Theſe duties are indeed ſanctioned " by

the preſent Coronation Oath . The well

being of thewhole community is involved

in their proper diſcharge ; for they are

among themoſt neceſſary which appertain

to civil authority . “ Pure ' and unſtained
Eccl, Pul.

religion ought to be the higheſt of all

cares appertaining to public regiment, as

well in regard of the aid and protection

which they who ſerve God confeſs that

they receive at his merciful hands, as alſo

for the force which religion hath to qua

lify all ſorts of men and to make them in

public affairs the more ſerviceable ; Go

vernors the apter to rule with conſcience,

Inferiors for conſcience' fake the willinger

to obey.” Indeed, a ſtate can no more

v Hooker,

v . I .
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exiſt happily and well without religion Chap. V.

than an individual. Thoſe are wiſe ſay

ings of S. Auguſtine, “ Non aliunde beata

civitas aliunde homo” . . . “ Male vivitur

ubi non de Deo bene creditur.” We ſhall

vainly look for proſperity and bleſſing

where, even in civil government, man 's

eternal intereſts are not conſidered as

well as his temporal ones. “ Nunquam * See Coke,

.

res humanæ fuccedunt ubi negliguntur di

: Litt. 95 .

vina ."

But while it is eminently the duty of

the State, within its proper ſphere, to

promote the faith which it adopts as true,

it is equally its duty to abſtain from in

terfering with that faith beyond its pro

per province. The diſtinction between

the conſcientious and civil forum , be

tween authority in defining faith , and

external co -active juriſdiction in pro

moting religion , is plain enough to any

ordinary mind that will take pains to

inform itſelf.
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CHAP . V .

y Dedicat.

Exerc.

Baron .

“ Utinam ,” y ſays Caſaubon, “ conſiderare prin

cipes vellent aliud eſſe facerdotem agere, ex ambone

Scripturas interpretari, Sacramenta adminiſtrare, in

nomine Chriſti ligare et ſolvere, aliud auctoritate ſuâ

proſpicere, ut, quæ ſunt facerdotis, agat facerdos.”

Theſe two functions are very different.

Within one ſphere the Church is ſupreme,

within the other the State . Any attempted

uſurpation of State authority by the Church

is fooliſh and miſchievous, any attempted

uſurpation of Church authority by the

State is irreligious and profane. The

State has proper functions, which it can

not diſcard without abandoning its duty

to the people committed to its charge.

On the other hand the Church has proper

functions,which ſhe cannot willingly ſur

render without abandoning her duty to

God and religion, and in the words of S .

Ambroſe, when required by the younger

Valentinian to give up the churches to

the Arians, ſhe may juſtly reply to all

endeavours, come whence they may, to
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Eccl. Pol.

rob her of that function which involves Chap. V .

deciſion in queſtions of faith and doc

trine, — ~ The ’ Church,” ſaid he, “ is the Hooker,

houſe of God, and thoſe things that are ii. 358.

God's are not to be yielded up and dif

poſed of at the Emperor's will and plea

ſure. His palaces he might grant to

whomſoever he pleaſeth , but God's own

habitation not ſo.”

IV . Crown aets through Courts.

Now theremuſt be a clear underſtanding,

as the preſent Court of Final Appeal, the

Judicial Committee of Privy Council,

is a Statute Law Court, and founded

on an Acta of Parliament, that the fol- a 3 & 4Will.
IV . 41.

lowing ſuggeſtons for alteration in this

ſyſtem of judicature does not raiſe any

new queſtion between Church authority

and the Royal Supremacy , becauſe the

remedies propoſed , even if any of them

were adopted, would leave that relation

exactly as it ſtands at preſent. The ſug
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c Grot. de

Sac. 240.

CHAP. V. geſtions will merely have reſpect to the

mode of proceeding in the Court itſelf, as

now eſtabliſhed.

b Can . 36 . The Crown, ſupreme “ as well in all

ſpiritual or eccleſiaſtical things or cauſes,

as temporal,” acts by means of Courts

ſpecially provided for each juriſdiction .

“ Imperantise eſt non imperata facere, fed
Imp. circa

imperando facere ut fiant.” And it is of

the higheſt importance that the Courts

appointed to wield the ſeveral juriſdic

tions ſhould be conſtituted in the manner

beſt adapted to ſecure competent tribunals.

d Hooker, “ Alldmen are not for all things ſufficient,

ji. 355. and therefore, public affairs being divided,

ſuch perſons muſt be authorized judges

in each kind as common reaſon may pre

ſume to be moſt fit." How then can

the beſt Court through which the Crown

may act for the purpoſes in hand be

beſt conſtituted ? That is the queſtion

before us.

Eccl. Pol.
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Lanſdown's

p . 628.

V . A mixed Court undeſirable.

Asa preliminary matter it may firſt be ſaid Chap. V .

what ſuch a Court ſhould not be. 1. It

ſhould not be, at leaſt if the principles

above laid down are true, ſuch a Court

as we have at preſent — a purely lay tri

bunal. 2 . It ſhould not be a mixed See Marq.

Court of eccleſiaſtics and laymen fitting Speech ;

together in common as judges of fact , vol. 111,

law , and faith . That would perhaps be

worſe than the preſent ſtatutable ſyſtem .

The aſſociation of eccleſiaſtical members

with a Civil Court on the one hand, or

the aſſociation of lay members with an

Eccleſiaſtical Court on the other, are but

clumſy and moſt unſatisfactory expedients,

neither warranted by primitive practice

nor ſupported by any worthy example,

nor conſiſtent with eccleſiaſtical propriety ,

nor calculated to produce harmonious re

ſults. From ſuch connections there can

not but be generated a hybrid and ill
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CHAP. V . favoured progeny, which it muſt be ſaid

the records of our paſt hiſtory do not

commend at all hopefully for adoption .

In ſuch a tribunal the legal and theolo

gicalmind would conſort but ill together.

Queſtions of law unfamiliar to the one,

and of doctrine unfamiliar to the other ,

might lead to ſome very complicated

perplexities touching the ſubject-matter

on which both in common would be

exerciſed and confuſed . Moreover, with

all due regard to the mental powers

and attainments of my own order, one

is not quite ſure that the long prac

tice in judicial inveſtigations, and the

poliſhed acuteneſs and ſubtle perſpicacity

of thoſe with whom ecclefiaftics would be

aſſociated in ſuch a Courtmightnot ſecure

an over-balance in the ſcale againſt them ,

and obtain undue preponderance in turn

ing a final judgment. And it is alſo quite

likely that thoſe divines to whom ſuch a

ſcheme might commend itſelf would not
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be the laſt to find themſelves hopelesſly CHAP. V .

proſtrate in the ſtronger graſp of their

more powerful aſſociates.

There is a ſtill graver objection , how

ever, to ſuch a mixed Final AppealCourt.

From the preſence of eccleſiaſtics it would

have at leaſt the ſemblance of authority to

define faith and doctrine. Now ſuch a

function can never be permitted to belong

to any Court whatſoever, by any man

who underſtands and honours the original

conſtitution of the Church , or of that

branch of it now exiſting in theſe realms.

Synods alone have the power of defining

doctrine, and to grant even a ſemblance

of ſuch a power to any other authority

whatſoever would be a moſt unwarrant

able and moſt miſchievous courſe.

VI. “ Cuique in fuá Arte credendum " a

* Principle of Engliſh Juriſprudence .

But let us ſee if a remedy for the preſent

diſorder might be found in cloſe analogy
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Chap.V . with all our conſtitutional proceedings in

matters of judicature ; whether a ſyſtem

might be adopted by which the Judicial

Committee, as atpreſent conſtituted,might

give judgment in the laſt reſort, and yet

the due authority of the Church be pre

ſerved inviolate in matters of faith and

doctrine.

There is a legal maxim , “ Cuique in

fuâ arte credendum,” in purſuance of

which ,when any matter comes before a

Court which is not competent, for want

ofknowledge, to decide, it refers for ad

vice and guidance to thoſe who are. Lord

Denman 's words, delivered in the Court

of Queen 's Bench, illuſtrate this maxim .

They are as follow :

“ There is a general rule that the opinions of

perſons of ſcience muſt be received as to the facts

of their ſcience. That rule applies to the evidence

of legal men , and I think it is not confined to un

written law , but extends alſo to the written laws,

which ſuch men are bound to know . Properly

ſpeaking, the nature of ſuch evidence is not to ſet

forth the contents of thewritten law , but its effeits,



of the Grievance. 175

CHAP. V .and the ſtate of the law reſulting from it. The

mere contents indeed might often miſlead perſons not

familiar with the particular ſyſtem of law , the wit

neſs is called upon to ſtate what law does reſult from

the inſtrument."

Now this wiſe ſtatement, that the mere

contents of the written law , if unfamiliar,

might without further elucidation miſlead

the judicial mind, ſhould be carefully

conſidered by thoſe who ſay that a civil

Court is competent to decide a ſpiritual

queſtion becauſe it has the written formu

laries before it which define the doctrine.

Such a view is certainly not conſiſtent

with the conviction of the learned judge

above quoted .

Again , Lord Langdale delivered his

judgment on the ſame ſubject as fol

lows :

“ With foreign laws an Engliſh judge cannot be

familiar ; there are many ofwhich hemuſt be totally

ignorant. There is in every caſe of foreign law an

abſence of all the accumulated knowledge and ready

aſſociations which allift him in the conſideration of

that which is the Engliſh law , and of the manner in
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Chap. V . which it ought to be applied in a given ſtate of cir

cumſtances to which it is applicable. . . . Difficulties

are obvious enough , even in caſes in which he may

have before him the very words of that which has

been proved to have been the law applicable to the

event in queſtion . . . . The rule of Engliſh law , that

no knowledge of foreign law is to be imputed to an

Engliſh Judge ſitting in a Court of only Engliſh

juriſdiction, is undoubtedly well founded . And as

caſes ariſe in which the rights of parties litigating in

Engliſh Courts cannot be determined without aſcer

taining, to ſome extent, what is the foreign law

applicable in ſuch caſes, the foreign law and its

application , like any other reſults of knowledge and

experience in matters of which no knowledge is im

puted to the judge, muſt be proved as facts are

proved, by appropriate evidence , i. e. by properly

qualified witneſſes, or by witneſſes who can ſtate

from their own knowledge and experience, gained

by ſtudy and practice, not only what are the words

in which the law is expreſed , but alſo what is the

proper interpretation of thoſe words, and the legal

meaning and effect of them as applied to the caſe in

queſtion."

The principles thus laid down are

fummed up in the following learned

opinion :
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. “ Ourf Courts do nottake judicial notice of any Chap. V .

foreign laws,and when a queſtion of foreign law ? From a

ariſes, either in Chancery or before the Common learned, opi
nion ; Hans.

Law Courts, it is dealt with as a queſtion of 3S.vol.111,

ſcience to be proved , like matters of fact, by the P.

teſtimony of witneſſes practically converſant with

the ſubject. The principle and mode of proof is

exactly the ſame, whether the queſtion be one of

chemiſtry , or ofmechanics,or of French law . . . .

The evidence on which (our Courts) proceed is the

ſworn opinion, orally delivered ,of a perſon learned

and experienced in the foreign law .”

The very ſameprinciple, — “ cuique in

Juå arte credendum ,” — is adopted in our

juriſprudence, as regards the proceedings

of our Courts, when dealing with the

ſeveral branches of our domeſtic law :

" When a diſputed queſtion of Common Law & Ibid.;ibid .

ariſes in the courſe of a Chancery ſuit ,and is necef- po

ſary to be diſpoſed of before the ſuit can be finally

diſpoſed of, it is the practice of the Court of Chan

cery either to direct the parties to try the queſtion in

an action to be brought by one of them againſt the

other for that purpoſe in a Common Law Court, or

to order a ſpecial caſe to be ſtated and ſent to a

Common Law Court for the purpoſe of obtaining

the opinion of that Court on ſuch queſtion .”

( V
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Chap. V. The ſame principle, again, guides the

High Court of Admiralty, when quef

tions come before it to be decided accord

ing to the rules of nautical ſcience, the

Judge of that Court calls to his aſliſtance

ſome of the Elder Brethren of the Trinity

Houſe ſkilled in naval affairs, by whoſe

opinion his deciſion is governed.

And to come more directly to our

own ſubject, when a queſtion of the law

divine ariſes in a Common Law Court,

that Court ſurceaſes from proceeding till

the queſtion has been decided by an Eccle

ſiaſtical Judge.

Anh analogous courſe is purſued in

Scotland. The deciſion of ſpiritual queſ

tions is left to the Courts of the Kirk ,

which are preſumed to be alone compe

tent to deal with them . In Sileſia and

the Rheniſh provinces of Pruſſia, quef

tions of falſe doctrine, wherever ariſing,

are referred to the authorities of the

Church . Such is the courſe even where

" See Hans.
3 S . vol.III,

p . 616 .
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the Roman Catholic religion is not eſtab- CHAP. V .

liſhed : of courſe, where it is, the prin

ciple contended for is adopted .

VII. This Principle applicable in the Caſe

before us.

Now it would ſeem , upon confideration ,

that this principle , _ " cuique in ſua arte

credendum ,” - univerſally followed in our

national juriſprudence, excepting in the

unfortunate caſe ſpecially before us,might

wiſely be extended to that alſo, and might

ſupply a cure for thoſe grievous diſorders

of which complaint has abovebeen made.

Such ' a courſe was eloquently commended Hans.3 S.

to the Houſe of Lords by Lord Derby in p. 652."

1850, and it received alſo the commenda

tion of Lord Brougham in the following

words:

“ How can lay judges arrive at the ſoundeſt de - j Ibid.p.632.

ciſions on doctrinal queſtions? Why, juſt as the

judges arrived at found deciſions upon queſtions of

rightsof patent, of chemiſtry , ofoptics, ofmechanics,
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Chap. V . or any other ſcience. They would form their own

opinion upon the evidence of the moſt ſkilful and

learned men upon theſe ſeveral ſubjects, and he con

tended it might be juſt the ſame with theological

doctrine. The doctrines of the Church of England

were preſcribed by the Act of Uniformity, by her

Articles,her Liturgy ,and her diſcipline. Hewould

have queſtions upon theſe doctrines decided by the

Judicial Committee, upon the evidence and the opi

nions of ſuch learned men as were brought before

them .”

If then theJudicialCommittee,charged ,

as at preſent conſtituted , with the duty of

giving judgment in the laſt reſort in

cauſes eccleſiaſtical, was to ſend an iſſue

to be tried by the Spiritualty , on any

particular queſtion of faith and doctrine

involved in the caſe before it, ſuch a

courſe would be analogous to the whole

ſyſtem ofour nationaljuriſprudence,would

fave the Church from that ignominious

poſition in which ſhe is now placed, by

having her doctrines and faith defined by

a lay tribunal, and would put an end to
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IV . 41.

a folæciſm which diſcredits this nation in Chap. V .

the face of Chriſtendom .

It is very obſervable, at this point,that

the principle now under view governs,

with reference to civil matters, the en

actments of the Judicial Committee Actk k 3 & 4Will.

itſelf. And therefore the adoption , in

ſpiritual matters, of the courſe above ſug

geſted would only be carrying out to its

legitimate extent the expreſſed intention

of its framers, when dealing with thoſe

ſubjects to which, at leaſt in their minds,

thatAct was certainly confined . This prin

ciple is thus adopted in the ſtatute :

“ And ! be it enacted that it ſhall be lawful for Ibid . s. 10 .

the ſaid Judicial Committee to direct one or more

feigned iſſue or iſſues to be tried in any Court of

Common Law , and either at bar, before a Judge of

Aflize, or at the fittings for the trial of iſſues, in

London or Middleſex, and either by a ſpecial or

common jury , in like manner, and for the ſame pur

poſe, as is now done by the High Court of Chan

cery. . . . Andm be it enacted that it ſhall be lawful m Sec.

for the ſaid Judicial Committee to direct one or more
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Chap. V . new trial, or new trials, of any iſſue, either generally

n Sec. 15. or upon certain points only. . . . And be it en

acted that the coſts incurred in the proſecution of

any appeal or matter referred to the ſaid Judicial

Committee, and of ſuch iſſues as the ſame Committee

ſhall under this Act direct, ſhall be paid by ſuch

party or parties . . . and in ſuch manner as the faid

Committee ſhall direct.”

Here,then , is the principle abovemen

tioned ,which generally governs the jurif

prudence of England , ſpecially adopted

in this very Act which conſtituted the

Judicial Committee. And if it was en

acted that in civil mattersthe Court ſhould

have ſtatutable means of informing itſelf

by application to external ſources of in

ſtruction, ſurely in ſpiritual matters, with

which it is even leſs familiar, the ſame

courſe could not reaſonably be deemed

improper or inconvenient.

VIII. An Obječtion.

An objection, however, has been here

raiſed , that if an iſſue on faith and doc
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trine was to be ſent for deciſion by the Char. V.

Spiritualty from the Court, it might fail

to propound accurately the preciſe point

in queſtion. Now this, it muſt be con

feſſed , is the very oddeſt objection ima

ginable, at leaſt as coming from any man

who would maintain the preſent ſtate of

things. For if the Court was incapable

of ſtating exactly the ſubject-matter in

diſcuſſion, it could hardly be conſidered

competent,without aſſiſtance, to give final

judgment in the caſe. It muſt, however,

be ſaid that every one of information

muſt have far too high an opinion of the

acuteneſs and perſpicacity of the Court to

imagine that any ſuch objection is at all

conſiderable. Thoſe moſt learned and

accompliſhed perſons who adorn that tri

bunalwould , doubtleſs, frame their queſ

tions with perfect clearneſs and accuracy,

as well as with preciſe adaptation to the

matter in hand . However, ſhould any

difficulty be foreſeen on this head, it is
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IV . c . 41.

S . 1 .

Chap. V . obſervable that the firſt ſection of the

• 3 & 4Will. Judicial Committee Act empowersº the

Crown to nominate two extra members

of the Court, being Privy Councillors .

Theſe, for the occaſion , might be fpi

ritual perſons, charged with the duty of

framing the queſtions to be referred .

One inclines, however, to the opinion

that this would be entirely unneceſſary

for the reaſons before ſpecified ; and even

further, would be undeſirable, as conſti

tuting. a Court of that mixed character

oo p. 171-3. which above" was repreſented as being

on many accounts objectionable.

IX . A Second Objektion.

But a ſecond objection, and that of a far

more reaſonable and more formidable

character, has been raiſed to the plan of

ſending iſſues from the Judicial Com

mittee on matters of doctrine to the Spi

ritualty, whoſe anſwers ſhould ſerve to

govern the judgment of the Court. And
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this is an objection which was forcibly Chap. V .

put before the Houſe of Lords, in 1850,

by the Marquis of Lanſdowne :

“ Every P Privy Councillor,” ſaid his lordſhip, P Hans. 3 S.

“ was required to take an oath that upon all .
ji vol. 111,

queſtions that came before him he would ſpeak

his mind and act according to the deciſion of

that mind, but how was he to do ſo if . . . a de

ciſion was ſent to him which was to be binding

and concluſive , and with regard to which he had

no option except that of recording ſuch deciſion as

binding upon the Crown ? The agency of a body

which was aſſumed to poſſeſs ſome dignity — the

Privy Council— was to be employed for the mere

miniſterialpurpoſe of ſending queſtions in the firſt

inſtance . . . and receiving the deciſion . . . with

out being able to touch or alter the judgment,what

ever the opinions of the Council might be upon

the ſubject.”

The ſame objection was urged by a Ibid.
I p . 630-635.

Lord Brougham alſo with much earneſt

neſs. And if, under the circumſtances

ſuppoſed , the anſwer returned to the

queſtion propoſed to the Spiritualty

were to be abſolutely binding on the
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CHAP. VCHAP.V. Judicial Committee, this objection might

appear to ſome perſons to be quite inſur

mountable.

But if the ſameprinciple which governs

the proceedings of the Court of Chancery,

when ſending ſpecial caſes to Common

Law Courts, were adopted in this in

ſtance, the whole force of the objection

would be obviated . The Court of Chan

cery ſends for guidance and inſtruction

only. It may diſregard the inſtruction

given if ſo it pleaſes:

“ Ther Lord Chancellor is not bound to act on
learned opi.

nion ; Hans. the opinion certified by the judges in anſwer to a

ſpecial caſe, but may , and often does, ſend a ſecond
p . 613.

caſe, ſtating the ſame queſtion , to a ſecond Court of

Law , and even a third caſe to a third Court.”

Lord Eldon was wont to recount, with

ſome fatisfaction, that he once had a

queſtion before him in Chancery,whether

an eſtate was in fee, for life, or in tail ;

and he aſked for the opinions of the

Common Law Courts on the ſubject.

r From a

II
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CONCU

One Court ſaid the eſtate was in fee ; Chap. V .

the ſecond Court ſaid it was for life ;

and the third Court ſaid it was in tail.

" Whereupon,” added his lordſhip , “ I

decided that there was no eſtate at all ;

and I had the unanimous concurrence of

all Weſtminſter Hall.” Whether in that

concurrent unanimity were included the

opinions of all thoſe learned judges, be

tween whom and the Lord Chancellor

there appears, at leaſt to the unprofef

ſional mind, to have exiſted ſo conſider

able a diſcrepancy of conviction ,may be

a query. However, onemay hence con

clude that the Court of Chancery is not

abſolutely tied down to decide in accord

ance with the advice and inſtructions ten

dered.

In likemanner the anſwers of the Spi

ritualty and their advice on queſtions of

faith might be returned to the Judicial

Committeewithout being abſolutely bind

ing on their ultimate judgment in the



188 Suggeſtions for a Remedy

Chap. V. particular caſe. But as in theory a Judge

in Chancery may refuſe to act upon the

opinions returned to him , yet practically,

ſave in the moſt iſolated exceptions, he

makes them the foundations of his de

cree ; as the Houſe of Lords may de

cline to be guided by the opinions of

the majority of the judges, when called in

to give counſel, yet practically , and as a

general rule, they are adopted ; ſo, in

the caſe of any anſwer on a matter of

faith returned by the Spiritualty to the

Final Court of Appeal, onemay ſhare in

the firm conviction expreſſed by Lord

s Hans. 3 S. Derby, that “ in ninety-nine caſes out

p. 652. of one hundred the Judicial Committee

would be directed by the opinion . . .

upon queſtions of doctrine in preciſely

the ſamemanner .”

However, even ſuppoſing that in any

caſe,which is highly improbable, the Final

Appeal Court felt itſelf conſcientiouſly

conſtrained to diſcard the inſtructions

vol. 111,
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given by the Spiritualty , its judgment Chap. V.

could then in no way, as is now un

happily the caſe, be ſuppoſed to affect

the doctrine of the Church . That would

then ſtand out perfectly clear from the

facts and law of the caſe under hand,

free from that confuſing admixture which

is now painfully embarraſſing. The doc

trine would then be ſtated diſtinct from

the deciſion of the civil tribunal, the an

ſwer returned would be, at leaſt for the

time, a repreſentative expreſſion of the

national faith , irreſpective of the parti

cular event of the contention under hand .

And this would be a ſignal advantage .

X . Who are the Spiritualty ?

And now we come to one of the moſt

difficult queſtions connected with this

ſubject. It will have been obſerved that

hitherto the principle of ſubmitting doc

trinal queſtions for ſolution to the Spi

ritualty has been commended generally,
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IH

Chap. V . without any ſpecification of what that

Spiritualty ſhould conſiſt. It will be of

courſe admitted that the very higheſt at

tainable ſpiritualauthority for ſuch a pur

poſe as that before us ſhould be ſecured .

- The Standards," ſaid Lord Harrowby ,

p. 657. when ſpeaking on the ſubject of the doc

vol. III,

trine of the Engliſh Church, “ were con

ſtructed , after due deliberation , by all

orders of the Church combined, and ulti

mately received the ſanction of the State

as an important portion of the Church .

Our buſineſs now is ſimply to interpret,

not to conſtruct. Let us take care that

under the guiſe of interpretation thework

of conſtruction or legiſlation is not under

taken by inferior authority to that which

originally eſtabliſhed.” That this danger

may be avoided it would be very de

firable to have for interpretation in Final

Appeal, if not the original authority, at

leaſt the repreſentation of the original

authority , which was at the outſet charged

with conſtruction .
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For this reaſon , among many others Chap. V.

of conſiderable weight, to refer queſtions

of interpretation to the Bench of Biſhops

would not be any way ſatisfactory . For

that auguſt body have clearly no power

whatever, according to the conſtitution

of the Engliſh Church, of original con

ſtruction . Indeed , Lord Landſdowne

pointed out to the Houſe of Lords the

inconvenience of excluding the ſecond

order of the clergy from ſuch delibera - u Hans. 3 S.

tions as thoſe under view . And Lord

Harrowby reminded that Aſſembly that

for ſuch purpoſes “ other * orders than * Ibid. p.

the Epiſcopal always took a conſiderable

ſhare.” Againſt the Biſhop of London's

Bill, in 1850, which propoſed to refer

theſe queſtions to the Epiſcopal Bench

alone, the moſt reaſonable objectionswere

urged on this very ground.

But if a reference to thewhole Epif

copal Bench would be unſatisfactory,

much leſs ſatisfactory would it be to refer

vol. III, p .

626 .
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Chap. V . ſuch queſtions to any ſtanding board of

biſhops. If the firſt courſe would be a

ſtrain on the conſtitution of the Engliſh

Church, the laſt would be a greater ſtill.

Lord Brougham ſpoke words which will

meet with a hearty reſponſe in moſt minds

y Hans.3 S. when he ſaid , “ Hey ſhould be decidedly
vol. 111,

p . 653. oppoſed . . . to any propoſition for giving

the miniſter of the day a power to ſelect

particular biſhops to adviſe the Committee

of Privy Council.”

And far worſe ſtill would it be if

particular prelates ſhould be choſen for

particular caſes. Nothing can be con

ceived more indefenſible , whether in

Church or State , than a ſelection of per

fons charged with judicial functions, pro

hác vice, in any Court whatſoever. That

muſt ever lead to hardſhips and abuſes

quite intolerable, as ſome paſſages in our

country's hiſtory moſt unanſwerably tef

tify. In words, to which every reaſonable

man will cordially aſſent, Lord Derby
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vol. 111,

expreſſed his opinion on this ſubject,when Chap.V.

he ſaid , “ I' certainly ſhould object to * Hans. 3S.

refer to the diſcretion of any party, to the p. 653 .

diſcretion of the Judicial Committee of

the Privy Council, or the Miniſter of the

day , that ſelection of the Archbiſhop or

Biſhops for the guidance and direction of

the whole Church .” And then, as ſug

geſting a better alternative, his lordſhip

ſaid , in words before quoted, “ Of this

I am quite ſure, that it would be a

matter of fatisfaction to the great body

of Churchmen in this country if they

knew that upon any queſtion raiſed they

had an opportunity of obtaining, not

the direction of the judges, not the di

rection of the legiſlature, but for their

own guidance, as dutiful members and

fons of the Church, the authoritative

declaration of the united heads of the

Church in matters affecting doctrine.”
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vol. Ill,

p . 606 .

XI. United Convocations forming a

National Synod .

CHAP. V. Now this clearly, for the purpoſe before

us, is the object to be obtained — the in

terpretation of documents, as before ſaid ,

by an authority not inferior to thatcharged

with their original conſtruction ,or at leaſt

by a proper repreſentation of that autho

rity. And how is this end to be ſe

y Hans. 3 S. cured ? “ I ' know ,” ſaid the late Biſhop

of London, in his moſt learned and ex

hauſtive addreſs to the Houſe of Lords

on this ſubject, “ what would be the con

ftitutionalmode of carrying theſe purpoſes

into effect ; namely, to permit the Church

to deal fynodically with queſtions ofherefy

and falſe doctrine.” And this would be a

courſe to which , at leaſt conſtitutionally,

no objection whatever could be made,

that the Privy Council ſhould ſeek in

ſtruction on any point of doctrine ariſing

before it from the united Synods of Can
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terbury and York . They were originally Chap. V.

charged with the power and duty of con

ſtruction ; and they, united as a National

Synod, certainly would be an unexcep

tionable authority for interpretation . And

though they uſually ſit at different times

and in different places, yet they have

been and might be united as a National

Synod for ſuch a purpoſe, in accordance

with the following Canon of the Council

of Windſor, A . D . 1072 : —

“ Ita ? ut fi Cantuarenſis Archiepiſcopus Concilium z Conc.

cogere voluerit, ubicumque ei viſum fuerit, Ebora- Mag.
324 - 5 .

cenſis Archiepiſcopus ſui præſentiam cum omnibus

fibi ſubjectis ad nutum ejus exhibeat, et ejus canonicis

diſpoſitionibus obediens exiftat.”

And it is obſervable that this Canon

has not only the force of Eccleſiaſtical,

but of Statute Law alſo. For by 25 Hen.

VIII. 19, it was enacted that all Canons,

Conſtitutions, Ordinances, Provincial and

Synodal, made before the date of that

Ac (1534 ), “ whicha be not contrariant Sec. 5.
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Chap. V. nor repugnant to the laws, ſtatutes, and

cuſtomsof this realm , nor to the damage

or hurt of the king's prerogative royal,”

ſhould remain in force until ſuch time as

the Eccleſiaſtical Law ſhould he other

wiſe ordered or determined. Such review

has never been completed ; this Canon

does not fall within the proviſos firſt

ſpecified , and therefore is at this moment

not only a lawful Canon of the Church ,

but an integral part of the Statute Law

of England .

For directing the proceedingswhen the

two Convocations ſhould be united in a

National Synod ſpecific regulations were

b Conc. laid down at the Council of London ,

Mag. Brit. i.

363. A . D . 1075, where the matter was dif

cuſſed and decided in accordance with

the tenor of ſome ancient Canons of

Toledo, Milevis, and Bracara, and after

conſultation with aged and experienced

men who could then remember the former

practice of the Anglo -Saxon Church . And
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Mag. Brit. I .

theſe regulations were on ſubſequent oc - Chap. V.

caſions adopted . On arriving at the

church where the National Synod was

convened , and where previous prepara

tions were ſometimes made by providing

ſeats, riſing in the form of ſteps from Conc.

the ground, the members took their 648.

places in preſcribed order. The Arch

biſhop of Canterbury , as Preſident, occu

pied the chief feat. On his right was

placed the Archbiſhop of York , on his

left the Biſhop of London ; next the

Archbiſhop of York ſat the Biſhop of

Wincheſter. But if the Archbiſhop of

York was abſent then the Biſhop of Lon

don ſat on the right of the Archbiſhop

of Canterbury, and the Biſhop of Win

cheſter on his left. After theſe prelates

had taken their places the other biſhops

took theirs according to the dates of their

reſpective ordinationsa [ ? conſecrations]. d Ibid. 363.

As ſoon as all had been ſeated and ſilence

obtained , theGoſpel “ I am the good Shep
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Mag. Brit. 1.

851.

1 Ibid .

CHAP. V. herd ” e was read, collects were offered up,

e Conc. and the hymn “ Veni Creator ” f ſung .

648. Then followed a ſermon ; £ on its conclu

Ibid. 649. fion the Archbiſhop detailed the cauſesh
& Ibid .

h Ibid . 3 . for which the National Synod was con

vened , and the neceſſary formsof buſineſs

were introduced by official perſons which

was diſcuſſed by the whole aſſembly .

Theſe details are here ſpecified with a

view of ſhowing that the union of the

two Convocations in a National Synod

is no new imagination , but that it is con

templated in the early Conſtitution of

the Engliſh Church . And indeed ſuch

a courſe has been purſued on many occa

ſions of which we have records,amounting

to about forty ſince the Conqueſt.

Iam well aware it may here be objected ,

firſt, that to unite the two Synods of our

country for ſuch a purpoſe as that be

fore us would involve cumbrous ma

chinery ; and ſecondly , that it would in

terpoſe delay to a return of any opinion
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required by the Court which might ſeek CHAP. V.

it. As regards the firſt objection , it may

be anſwered that, as a final appeal on a

matter of faith and doctrine, in which the

whole Church of this realm and the na

tion itſelf is, or ſhould be, deeply con

cerned , involves the moſt grave and ſo

lemn queſtions which can be debated ,

ſo it ſhould be dealt with in the graveſt

and moſt folemn manner which the con

ſtitution of this Church and realm is

capable of ſecuring. As regards the

ſecond objection , ſome delay would ſeem ,

upon conſideration, to be no evil at all,

but rather an unmixed good. For it

is moſt deſirable that queſtions involving

final deciſion in matters of faith and doc

trine ſhould not be hurried on in times

of party heat and excitement, but that

the ampleſt time and opportunity ſhould

be allowed for calm and diſpaſſionate con

fideration .
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XII. Canterbury Provincial Synod, with

York Repreſentatives added .

Chap.V. However , if objections by ſuch as are

beſt qualified to judge ſhould appear ſo

formidable as to render the foregoing

method at the preſent time impracticable ,

there is ſtill another plan by which the

fame end might be ſecured in accordance

with conſtitutional principles and the prac

tice of the Church . If the judgmentof the

united Synods— the authority for original

conſtruction - could not be thus obtained

for interpretation ; yet at leaſt the re

preſentation of that authority might be

ſecured by a ſimple arrangement. The

ſyſtem of acting by delegation has always

been adopted to a much greater extent

in eccleſiaſticalmatters than in civil ones.

To act “ per viam compromiſlı ” is a prin

ciple conſtantly recognized in the former.

In one of the moſt important paſſages of

our eccleſiaſtical hiſtory we find repre

m
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ſentatives of the Northern Synod charged Chap. V .

with full power of acting for that aſſem

bly in the Southern . When our preſent

Prayer-book was compiled , repreſenta

tives, duly authorized by the York pro

vince, appeared in the Canterbury Con

vocation , delegated by the Convocation

which they repreſented to diffent from

the proceedings, or to aſſent to them .

And this principle of delegation is ſo

completely interwoven into the ſyſtem of

the Church, that a Proctor, who is the

repreſentative of dioceſan clergy,k though Hody,

himſelf a delegate , may ſubſtitute another

to vote in his place ; for though in civil

matters there is a general principle of

common law , “ Delegatus delegatum ſub

ſtituere non potest,” yet in matters eccle

ſiaſtical' the contradictory propoſition is ! Atterb.
Rights, & c .

certainly true. .

In accordance with this principle, then ,

repreſentatives from the province of York

might be delegated to fit in the Canter

p . 388,

p . 58.
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СНАР. У

bury Convocation, and to that aſſembly ,

thus fortified, doctrinal queſtions might

be referred by the Judicial Committee.

XIII. Joint Committee of Canterbury

and York.

Or yet, again, if a Synod thus conſtituted

was conſidered too large a body for the

purpoſe before us, it might, in accord

ance with the principle of repreſentation

above mentioned , perhaps be thought a

more eaſy plan that each of the two Pro

vincial Synods ſhould appoint, at the

aſſembling of every new Convocation,

repreſentatives to form a united Com

mittee, to which queſtions on interpre

tation of faith and doctrine might be

ſubmitted by the Judicial Committee of

Privy Council. It might perhaps by

many perſons be conſidered that ſuch a

body, as being of more manageable ſize

than a Synod, would be better adapted

to the deſired end, and that the duty
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required would be thus more eaſily and Chap. V.

expeditiouſly performed than in a larger

aſſembly . And it may be added

that this principle of an appointed ec

cleſiaſtical tribunal for the purpoſe be

fore us, (though not appointed in this

way,) received the commendation of Lord

Brougham ," when he addreſſed theHouſe m Hans.3S.

of Lords on this ſubject. How ſuch a pp. 632-3.

Committee ſhould be conſtituted it hardly

becomes an individual to expreſs an opi

nion , as that matter ſhould be dealt with

by the united wiſdom of the two Convo

cations. However, a ſuggeſtion , but

merely a ſuggeſtion , is thrown out in a

note* for the conſideration of the reader .

vol. 111,

4 If the two primates were ex officio members of

ſuch Committee, and two biſhops were elected by

the Upper Houſe of Canterbury , four preſbyters by

the Lower, one biſhop by the Upper Houſeof York ,

and two preſbyters by the Lower, a body of eleven

divines would thus be conſtituted , fairly repreſenting

the two Provincial Synods,and to which the inter

pretation of the Church's documents might be ſafely



204 Suggeſtions for a Remedy

CHAP. V .

XIV . Objection I.

It may now be deſirable to glance at

ſomeobjections which will occur here, for

indeed they can never be avoided in any

entruſted. It will be obſerved that, according to

the foregoing ſuppoſition, the elected repreſentatives

of the clergy in each province ,when compared with

the biſhops, are as two to one. But this proportion

is in imitation of primitive example. In the trac

toriæ or letters of ſummons to the firſt Synod of

Arles (314 ), Chreſtus, Biſhop of Syracuſe, was de

fired to bring with him two of the ſecond * throne,

i.e. two preſbyters. And , in accordance with ſuch

venerable practice, it is the uſual habit in the Eng

liſh Church, when joint Committees of the two

Houſes of Convocation are named , that for every

one member of the Upper Houſe two members of

the Lower Houſe ſhould be appointed . It is alſo

obſervable, on this head, that when the repreſenta

tives of York figned the ratification of our preſent

Prayer-book in the Canterbury Synod , the names
11 Nicho

of three prelates and fix clergy were ſubſcribed ,
Pref.to Book

of Common numbers which accord with the proportion above

Prayer,p.12 . ſpecified .

* συζεύξας σεαυτώ και δύο γέ τινας των εκ του δευτέρου θρόνου.

Eus. Eccl. Hiſt. 1. x. c. v.



of the Grievance . 205

human managements whatſoever . “ It Chap. V .

is true,” ſaid Lord Harrowby, on this

ſubject, “ that it is difficult to ſecure

practically the ſeparation of theſe two

functions, it is true that he who inter

prets is apt, in fact, to legiſlate.” And

ſo it may be objected that this Com

mittee might by a deciſion trench too

nearly on the confines of creating a new

doctrine. But, to uſe the Biſhop of Lon

don's words, “ it is enough to ſay, in . Hans.3 S.

vol 111,

anſwer to this objection , that no power pp.616.7.

will be poſſeſſed by the new Court which

is not poſſeſſed by the preſent. Suppoſing

that itwas in contemplation ” (which it is

not] “ to inveſt any perſons with the power

not ſimply of determining of any parti

cular opinion, whether it be conſiſtent

with the Church's doctrine, (which is all

that the Court of Appeal will have to

determine,) but of framing new doctrines,

ſurely (ſuch a Court)would bemore com

petent to exerciſe that power than the
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Chap. V. Court as at preſent conſtituted .” Or the

objection may be anſwered in Lord Der

P Hans. 3 S . by's words, “ He ſhould much regret if

p . 650. either the one tribunal or the other had

vol. III,

the power of eſtabliſhing new articles of

faith ; but if he were to chooſe which of

the two ſhould have the power to bind the

Church , of which he was a humble and

unworthy member, he could not heſitate

to take the power from a body who might

not bemembers of the Church and con

fer it upon thoſe members of the Church

who were authoritatively ſet forth as the

fpiritual guides and inſtructors of the

Church .” However, the objection is

no way a valid one, becauſe the ſuppoſed

Committee would not be charged with the

duty of conſtruction, but only of inter

pretation ; and ſhould themembers tranſ

greſs the limits of their appointment,

they would be certainly amenable to that

authority which while conferring had ſo

reſtricted their functions.
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Objection II.

Another objection which might occur Chap.V.

is founded upon the poſſibility of a dif- 9 See Mar
quisof Lans

ference of opinion among the members downe's

of the Committee. But this objection Hans.z's.

lies equally againſt the preſent Court, and pp.625-6.

indeed againſt all Courts whatſoever in

which more than one member is charged

with authority — in Lord Redeſdale's words

on the ſubject, “ Was" a probable dif- - Ibid. 641.

ference of opinion any argument againſt

the eſtabliſhment of a Court ? ” It is

clear that if this objection were to pre

vail no Court could be permitted to exiſt,

except ſuch as was preſided over by a

ſingle judge, and that is an alternative

which few perſons would be willing rea

dily to accept.

Objection III.

The laſt objection which may be raiſed ,

and to which I ſhallonly advert in paſſing,
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Char. V. is that the interpretation of legal inftru

ments involving faith and doctrine would

thus be entirely removed from the hands

of the laity and placed in thoſe of the

ſpiritualty. But, as the main object of

theſe pages is to recommend that courſe,

I cannot be expected to admit this as a

valid objection , but I rather believe that

ſuch an effect would be an unmitigated

advantage, and now expreſs an anxious

hope that, if any reader of theſe lines

ſhould be found, he will have ſeen reaſon

to join in that belief.

Some arrangement, as above propoſed ,

with ſuch modifications as more compe

tent perſons than myſelf might ſuggeſt,

would ſurely ſecure the rights and pri

vileges both of Church and State, and

would place a very important branch of

our national judicature on a firm baſis,

free from thoſe defects at the very found

s Hans. 3 S. ation which weaken and endanger the

whole ſuperſtructure. “ Its retains,” to

vol. III,

p . 617.
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conclude in the words of the late Biſhop Chap. V .

of London, “ the laity in the exerciſe

of their proper and legitimate functions.

It will not diſplace the members of the

Judicial Committee from their office as

judges of fact, judges of the law and

of the rules of juſtice, but they have to

take their meaſure of true or falſe doc

trine from thoſe who, I am bold to ſay ,

are more competent than themſelves to

judge of ſuch queſtions. . . . By the

fundamental principles of the Church of

England all its different members, laity

as well as clergy, have certain rights and

certain duties,upon the faithful diſcharge

of which the ſafety and efficiency of the

Church itſelf depend. There are com

mon duties to be performed by all, but

there are alſo particular duties to be per

formed by particular members, and they

are not to interfere with one another.”
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CHAP. V

XV. How the deſired Change could be

conſtitutionally effected .

CHAP. V . It now remains only to inquire how this

deſired change in our national juriſpru

dence could be conſtitutionally effected .

And here as two diſtinct organizations

are concerned — the Church and the State

- it is neceſſary to conſider the meaſures

required for ſecuring the end in view by

the friendly co -operation of both . And

firſt of the Church .

XVI. As regards the Church .

Whether it might be, upon due con

ſideration, deemed right that queſtions

involving faith and doctrine ſhould be

referred by the Judicial Committee to

a National Synod ; or to the Provincial

Synod of Canterbury aſſiſted by repre

ſentatives from that of York ; or to a

Committee compoſed of repreſentatives

from both Synods ; in each of theſe caſes

.
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there is a courſe perfectly familiar to the Char. V.

conſtitution by which the needful pre

liminary arrangements,as regards the Spi

ritualty , could be eaſily and ſatisfactorily

carried out.

By Royal Letters of Buſineſs.

Royal Letters of Buſineſs would be

directed from the Crown, requeſting the

two Convocations to take the neceſſary

meaſures for the purpoſe propoſed . And

here a word muſt be interpoſed on the

inſtruments mentioned — Royal Lettersof

Buſineſs — becauſe the moſt ſtrange and

unaccountablemiſapprehenſions prevail in

many minds on this and ſome cognate

ſubjects connected with the relations be

tween the Crown and the Synods of Eng

land . The matter, however, is ſo plain

and ſo diſtinctly defined by the conſtitu

tion that it cannot but be cauſe for ſome

ſurpriſe that any miſtakes whatever ſhould

have ariſen . There are four diſtinct and
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CHAP.V . very different inſtruments by which the

Crown enters into direct communica

tion with the Church in her Synodical

Rot. Val character : 1. a Royal Writ, by which
con .22Ed . I.

m . 4. d. 1 ; the Crown, whenever a Parliament is
Parl. Writs,

vol.1,p. 25 ; called, and at other times, if the Sove
Wake's

App. 218 ; reign ſo pleaſes, directs each Metropo
Pearce , Law

Conv. p. 54. litan to ſummon his Provincial Synod ;

u Att. 2 . a Royal " Licence, needful for one
Rights.Add .

642;Wake's purpoſe and for one purpoſe only — “ to
State App.

attempt, alledge, * claim , or put in ure,

Auth . Ch . or enact, promulge, or execute ” Canons;

P . p . 371.

3. a Royal Confirmation of Canons ;

VIII. 19. 4 . a Royal ? Letter of Buſineſs.
y Gib . Cod.

pp.994-5. It is this laſt inſtrument which would

Wake's be required for the purpoſe under view .
State App.

239;Pearce, Such a document has been conſtantly
Law Conv.

p. 106; iſſued , containing the expreſſion of the
Card . Syn .

pp.776,777; Sovereign's wiſhes that ſome particular
Ibid .pp.818,

buſineſs ſhould be tranſacted by the Sy

nods. Modern examples of ſuch inſtru

ments may be found in the years 1661,

1710 , 1714 , 1715. And as they have

237 -9 ;

Wake's

ex

X2
Hen .

819.
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been ever dutifully attended to, ſo not Chap .V .

only with reſpectful duty , but with be

coming gratitude, it is certain that Royal

Letters of Buſineſs on the ſubject before

us would be received and obeyed. It is

equally certain that the iſſue of ſuch do

cuments by the Crown in this caſe would

be in perfect harmony with conſtitutional

precedent, and would graciouſly redeem

this pledge given in the royal declaration

prefixed to the Articles of Religion, that

“ ifa any difference ariſe about the ex - a RoyalDec.

ternal policy, concerning the Injunctions,

Canons, and other Conſtitutions whatſo

ever thereto ” (the Church of England )

“ belonging, the clergy, in their Convoca

tion , is to order and ſettle them .”

Art .

XVII. As regards the State.

The next queſtion which ariſes reſpects

the needfulmeaſures to be taken by the

State for ſecuring the object in view .

P 2
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By Axt of Parliament.

Chap. V . As was before ſaid , an endeavour was

made to ſecure a ſomewhat like relief for

the Church by a Bill introduced into Par

liament in the year 1850. Her appeal

was then refuſed . Would a ſimilar

application at the preſent time meet with

a more generous reſponſe ? Is there room

for hope that a kindlier welcome would

be now accorded to any well- conſidered

propoſition for this union of Spiritual

and Civil judicature ? Would the poet's

language be realized in the legiſlative an

ſwer to the Church's requeſt:

b Virg.Æn. . . . . “ fæderis“ æquas
xi. 321,322 .

Dicamus leges, ſocioſque in regna vocemus? ”

Or, on the other hand, would it be re

jected with ſcorn or treated with con

tempt? That is a grave queſtion , though

one feels ſomeconfidence that the Britiſh

legiſlature would never perſiſtently turn
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a deaf ear to a real grievance if clearly Chap, V.

proved and reſpectfully repreſented .

By Order in Council.

It is, however, by no means certain that

an Act of Parliament is in any way ne

ceſſary for this purpoſe. It may turn

out, upon inquiry , that ample powers

have been already granted by the legit

lature for ſecuring the ends in view , and

that the ſtatutes of the realm , as they

now ſtand, contain enactments ſufficient

for the purpoſe.

In the ſtatute which transferred Ec- ( 2 & 3Will.

cleſiaſtical Appeals, in 1832 , from the

Court of Delegates to the Privy Council,

it is enacted that from that date ſuch

appeals ſhall be made “ tod the King's Sec . 3.

Majeſty , his heirs, or ſucceſſors in Council

. . . Subječt to ſuch rules, orders, and re

gulations for the due and more convenient

proceeding . . . as his Majeſty, his heirs,

IV . 92 .
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and ſucceſſors Shall, from time to time, by

order in Council,direct.” Now here power

is given to the Crown, in diſtinct terms, to

make rules,orders,and regulations by Or

ders in Council for the due and more con

venient proceeding in ſuch appeals before

the Privy Council. The queſtion then

is, has this power been taken away by

the ſubſequent Act of 1833, which tranf

ferred theſe appeals from the Privy Coun

cil to the Judicial Committee ? And it

muſt be ſaid that there is no trace what

ever in the later Act of any repeal of

that power which the former granted to

the Crown, of making rules, orders, and

regulations by order in Council, for the due

and more convenient proceeding . Thus

upon the principle “ ut res magis valeat

quam pereat, both acts being affirmative,”

and the ſubſtance, “ ſuch that both may

ſtand together . . . they ſhall both have a

concurrent efficacy.” Therefore the above

mentioned proviſion of the firſt Act would

Chap. V .

1 3 & 4 Will.
IV . 41.

† Black .

Com . I. 89.
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ſtill abide in force , even if the ſecond Chap. V .

ſtatute did not in the preſent caſe ſpe

cially provide that “ nothing in this Act 83& 4 Will.
IV .41. 5.21.

contained ſhall . . . any wiſe alter the

conſtitution or duties of the ſaid Privy

Council, except ſo far as the ſame are ex

presſly altered by this Act.” Conſequently,

in accordance with the general principles of

legal conſtruction , the power by an Order

in Council of making orders and regula

tions for the more convenient proceeding

in theſe appeals ſtill remains. And in the

exerciſe of this power,poſitively conferred

by ſtatute, an Order in Councilmight be

publiſhed directing the JudicialCommittee

to refer queſtions connected with faith and

doctrine to the Spiritualty for deciſion .

And indeed , to proceed one ſtep further,

not only does this power remain as con

ferred by the firſt of the two ſtatutes in

queſtion, the ſecond contains an enact

ment which is directly to our purpoſe,

and really ſeems, upon conſideration, ex
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41. 17.

Chap. V. actly fitted to ſecure what is required.

The ſeventeenth ſection runs thus:

+ 3 & 4 Will. “ Andh be it further enacted that it ſhall be

lawful for the ſaid Committee to refer any matters

to be examined and reported on . . . to ſuch . . .

perſon or perſons as ſhallbe appointed by hisMajeſty

in Council, or by the ſaid Judicial Committee, in

the ſame manner and for the ſame purpoſes, as

matters are referred by the Court of Chancery to

a Maſter ofthe ſaid Court.”

XVIII. Concluſion .

In conſideration of the foregoing facts,

it would ſeem that the deſired reform

might be conſtitutionally obtained, ſo as

to ſatisfy the due requirements of the

conſtitutional compact, and to ſecure the

reſpective rights both of the Church and

State, by two courſes of proceeding, either

1. by a ſhort declaratory Act of Par

liament, or 2. by an Order in Council,

and in each caſe by Royal Letters of

Buſineſs to the Convocations of Canter

bury and York .
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In theſe days of political excitement Chap. V .

and party contention it is difficult to fe

cure the attention of ſtateſmen to any

ſubjects which do not excite ſtrong ex

preſſions of public feeling or elicit violent

exploſions of clamorous outcry . But

there are ſubjects no leſs important than

thoſe to the well-being of this nation,

lying at the very foundation of her moſt

facred intereſts, and ſtirring to the very

bottom the hearts of her moſt loving and

moſt dutiful people. He would be a

prudent ſtateſman and would earn no ſmall

meed of worthy gratitude who ſhould , in

the matter now before us, carry through

any plan for ſatisfying at the ſame time

the requirements of the State and the

conſcience of the Church , conſigning in

the laſt reſort the correction of offences

to the civil power, and meanwhile pro

viding for the due interpretation of the

national faith by thoſe to whoſe

dianſhip it has been by God commi
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CHAP. V .

Chap. V. OneSuch a one would free the Church of this

nation from galling fetters in which ſhe

is now ignominiouſly bound , and would

reſtore the ſupremacy of thoſe principles

which alone can enſure an abiding union

between a Chriſtian Church and a Chrif

tian State. They are enforced by a di

vine command, “ Renderi therefore unto

Cæſar the things which are Cæſar's, and

unto God the things that are God's."

They are touchingly commended in the

words of King Edgar to Archbiſhop

Dunſtan , “ Ik bear the ſword of Con

ftantine, you the ſword of Peter ; let us

then join our right hands, ally ſword to

ſword, that the lepers may be caſt out

of the camp, the fanctuary of the Lord

cleanſed , and that the ſons of Levimay

miniſter in the temple.”

i S . Matt .

xxii. 21.

k Conc.

Mag. B . 1 .

246.
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