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PREFACE.

The¢ Supreme Court of the United States, in the Slaugh-
ter House Cases, declared that the privileges and immuni-
ties of citizens guaranteed by the Fourteenth Amendment
are those which they possess as citizens of the United
States and not those which they enjoy by virtue of state
citizenship. This decision means that those privileges and
immunities which flow from state citizenship must rest for
their security and protection where they have heretofore
rested, namely, upon the States. In Maxwell vs. Dow the
Court declared that the privileges and immunities of citi-
zens of the United States do not include those enumerated
in, and secured against violation on the part of the Central
Government by the first eight Amendments to the Federal
Constitution. The same Court, in the Civil Rights Cases,
declared that Congress cannot enact direct, affirmative leg-
islation for the enforcement of the Fourteenth Amendment
and can enact only remedial legislation.

The decisions in the above cases have given to the Four-
teenth Amendment a meaning quite different from that
which many of those who participated in its drafting and.
ratification intended it to have. The decisions in the:
Slaughter House and Civil Rights Cases especially have
been criticized on this ground. Treatises have been writ-
ten on the judicial construction of the Amendment, but
thus far no effort has been made to give anything like a
complete or exhaustive study of the historical incidents
connected with its proposal and adoption. An examination,
therefore, of the circumstances under which this addition
to our fundamental instrument of government was made,
and the discovery from them; if possible, of the desires and
expectations of its-framers and supporters, becomes an
interesting and important constitutional inquiry. This has
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8 Preface.

also necessitated an examination of the legislation preced-
ing the proposal of the Amendment and that enacted for
its enforcement. The purpose of this study is to pass his-
torical judgment as to the purpose and object of the
Amendment, the powers intended to be granted to the
Federal Government as well as those to be prohibited
the States, and not to pass political judgment. Further-
more, it is not the purpose of the study to consider the
effect of the limited construction given the Amendment,
but unquestionably it has had the effect of preserving our
dual form of government as established by the Constitution
of 1789, and, although the Federal Government has to-day,
under the Fourteenth Amendment, greater powers than it
possessed under the old Constitution, there has been no
revolutionary change in the respective powers of the States
and the General Government. Those who believe this dual
form of Government best, all things being considered, must
thank the Judicial, and not the Legislative, Department for
preserving it. No opinion has been expressed as to whether
the limited construction given the Amendment has been or
will be to the best interests of the country, but the assertion
may be ventured that the South has welcomed the position
taken by the Supreme Court.

The chief sources used have been the Congressional
Globe and Record, the Reports of Committees, especially
those of the Reconstruction Committee, the Journal of the
Reconstruction Committee, the Journals and Reports of the
Legislatures of the several States, and contemporary news-
papers. References to other sources will be found in the
foot-notes. It may be said that the Journal of the Recon-
struction Committee has, for the first time, been used to
any considerable extent in connection with a study of the
Fourteenth Amendment.

The first eleven Amendments to the Constitution of the
United States were intended as checks or limitations on the
Federal Government and had. their origin in a spirit of
jealousy on the part of the States. This jealousy was
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largely due to the fear that the Federal Government might
become too strong and centralized unless restrictions were
imposed upon it. The War Amendments marked a new
departure and a new epoch in the consfitutional history of
the country, since they trench directly upon the powers of
the States, being in this respect just the opposite of the
carly Amendments. Since reference is made so frequently
to the War Amendments, it has been thought advisable to
publish them in the Appendix.

The writer is greatly indebted to Prof. W. W. Wil-
loughby, of the Johns Hopkins University, at whose sug-
gestion this study was begun and whose counsel and advice
have been invaluable during its preparation.

DEPARTMENT OF LEGISLATIVE REFERENCE,

BALTIiMORE, Mb,, Sept., 1908
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THE ADOPTION OF THE FOURTEENTH
AMENDMENT.

CHAPTER 1.
THe FreepMEN’s Bureau AND CiviL RigHTs BiLLs.

To get at the basis of the Fourteenth Amendment, to
grasp its true meaning and purpose, as well as to under-
stand the object of its framers and of the people, it is
necessary to analyze the legislation which preceded and
followed the adoption of the Amendment, the causes or
alleged causes which led to such legislation and to the pro-
posal and adoption of the Amendment. The legislation.
preceding the adoption of the Amendment will probably
give an index to the objects Congress was striving to obtain,
or to the evils for which a remedy was being sought, while
the legislation which followed its adoption will give at least
a partial interpretation of what Congress thought the
Amendment meant and what things or subjects it included.
This legislation, together with the debates in Congress,
while being considered by that body, as well as the debates
on the Amendment itself, should afford us sufficient mate-
rial and facts on which to base a fairly accurate estimate
of what Congress intended to accomplish by the Amend-
ment. In fact, a careful analysis of these measures and
debates should enable us to state with as much certainty as
most conclusions are stated just what object or objects Con-
gress and the framers of the Amendment had in view in
submitting it to the States for ratification. As to what the
people or the States thought of it, will be considered in a
later chapter.

A caucus of the Republican members of the House was
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"~ neld on Saturday, isecember 2, 1865. Thaddeus Stevens,
by tacit consent, assumed the leadership and submitted the
following plan to the caucus: (1) To claim the whole ques-
tion of reconstruction as the exclusive business of Congress.
(2) To regard the steps that had already been taken by the
President for the restoration of the Confederate States as
only provisional, and, therefore, subject to revision or re-
versal by Congress. (3) Each House to forego the exer-
cise of its function of judging of the election and qualifi-
cations of its own members in case of those elected by the
Southern States. This plan was accepted without objec-
tion. The caucus also directed the clerk of the House to
omit from the roll all members from the Southern States
and ordered that a joint resolution for the appointment of
a joint committee of fifteen be introduced. This committce
was “to inquire into the conditions of the States which
formed the so-called Confederate States of America, and
report whether they or any of them are entitled to be rep-
resented in either House of Congress,” and providing that
“ until such report be made and acted upon by Congress no
member from such States be received into either Fouse.”
This programme was carried out in the House on the fol-
lowing Monday.?

This caucus and its programme were but foreshadowing
the struggle that was to take place between the President
and Congress over the question of reconstruction.

The Freedmen’s Bureau Bill is the first, in point of time,
of the efforts of Congress to reconstruct the Southern
States. The original bill was enacted March 3, 1865, and
was to expire one year after the termination of hostilities.
Its object was to protect and support the freedmen who
were within the territory controlled by the Union forces.

The Thirty-ninth Congress assembled in December, 1865,
and on January s, 1866, Mr. Trumbull introduced a bill to
enlarge the powers of the Freedmen’s Bureau. This bill
was referred to the Judiciary Committee of the Senate, of

! Dewitt, The Trial and Impeachment of Andrew Johnson, pp.
2728, and the Congressional Globe, 1st Sess., 39th Cong., pp. 5-6.

—
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Freedmen's Bureau and Civil Rights Bills. 13

which Mr. Trumbull was chairman, from which it was
reported back six days later with amendments. Aside from
the subject-matter of this bill, its consideration is very
important as showing the feclings and tendencies of Con-
gressmen near the opening of the session, the gradual weak-
ening of the conservatives, and their final union with the
Radicals.

The bill, as reported from the committee by Mr. Trum-
bull, consisted of eight sections, the scventh and eighth of
which are of importance to us. The other sections author-
ized the President to divide the country into districts, to
appoint commissioners, to reserve from sale or settlement
certain public lands in Florida, Mississippi and Arkansas,
which were to be allotted to the loyal refugees and freed-
men in parcels not exceeding forty acres, and to direct the
commissioners to purchase sites or buildings for schools and
asylums.

The seventh section, which is of greatest importance,
declares it to be the duty of the President to extend military
protection and jurisdiction over all cases where any of the
civil rights or immunities belonging to white persons (in-
cluding the right to make and enforce contracts, to sue,
- be parties, and give evidence, to inherit, purchase, sell, hold
and convey real and personal property, and to have the full
and equal benefit of all laws and proceedings for the secur-
ity of person and estate) are refused or denied, in conse-
quence of local law, customs or prejudice, on account of
race, color, or previous condition of servitude, or where
different punishments or penalties are inflicted than are
prescribed for white persons committing like offenses.

The eighth section was punitive in its nature, making it
a misdemeanor, punishable by a fine of $1000, or imprison-
ment for one year, or both, for any one to deprive another
of any of the rights enumerated in the preceding section
on account of race, color, or previous condition of servi-
tude. These two sections of the bill were only to apply to
those States or districts in which the ordinary course of
judicial proceedings had been interrupted by the war. The



14 Adoption of the Fourteenth Amendment.

officers and agents of the Bureau were to hear and deter-
mine all offenses committed against the provisions of this
section, as well as all cases where there was discrimination
on account of race or color, under such rules and regula-
tions as the President, through the War Department, might
prescribe.?

The whole bill may be said to be a war measure, though
applicable in time of peace, for military officers were to be
put in charge of the districts. There seems to be little
doubt but that it was unconstitutional and that it could
scarcely be justified even as a war measure. The measure
was unwise and inexpedient to say the least of it, for it
retarded rather than aided reconstruction.

Besides providing for military courts, the bill took from
the States matters which the States and local communities
had up to that time entirely controlled, for never before had
the Federal Government interfered or attempted to inter-
fere with the rights of the States to determine who should
be qualified to make and enforce contracts, sue and be sued,
give testimony, inherit, etc.

It was claimed that the second section of the Thirteenth
Amendment gave Congress the power to do anything to
secure to the freedmen all the civil rights that were secured
to white men. Mr. Hendricks, of Indiana, denied that con-
struction, holding that no new rights were conferred upon
freedmen, and that the only effect of the Amendment was
to break the bonds which bound the slave to his master.
He also contended that the laws of Indiana, which did not
permit negroes to acquire real estate, make contracts, or to
intermarry with whites, would practically be annulled by
the bill, since they were civil rights. He also regarded the
right to sit on a jury as a civil right.*

Mr. Trumbull, replying to Mr. Hendricks, said that the
provisions of this bill which would interfere with the laws
of Indiana could have no operation there, since the ordi-

*Globe, Cong., 1st Sess., pp.
T 9.39;1:8. g., 1st Sess, pp. 209-10, .
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Freedmen’s Bureau and Civil Rights Bills. 15

nary course of judicial proceedings had not been inter-
rupted. He held, however, that the second section of the
Thirteenth Amendment was adopted for the purpose of
giving Congress power to pass laws destroying all discrim-
inations in civil rights against the black man. He denied
that the bill interfered with the laws against the amalgama-
tion of the races, since they equally forbade the white man
to marry a negro. While this bill was to be temporary, he
stated that the Civil Rights Bill, which was then before
Congress, was intended to be permanent and to extend to
all parts of the country. It was incumbent on Congress,
he declared, to secure this protection if the States would
not.*

Senator Wilson, of Massachusetts, who later became
Vice President under General Grant, pointed to the fact
that the laws of many of the Southern States were incon-
sistent with freedom, and that the Civil Rights Bill was to
annul the black codes and put all under the protection of
equal laws.®* Mr. Davis tried to amend the bill to secure
an appeal from the decision of the agents of the bureau to
the courts, but all his amendments were rejected.®* ‘He also
held that the bill was unconstitutional in that it invested
the bureau with judicial powers, these powers to be exer-
cised by army officers, and that it deprived the citizen of
his right to trial by jury in civil cases contrary to the Sev-
enth Amendment to the Constitution. He agreed with Mr.
Hendricks as to its effect on the laws against the intermar-
riage of the races, and predicted that the Southern States
would be kept out until Congress had passed some obnox-
ious amendments, had conferred suffrage on the negroes in
the District of Columbia, had imposed the same odious prin-
ciple on the South which most of the Northern States
rejected with scorn, and had enacted the Freedmen’s Bureau
and Civil Rights Bills.!
¢Ibid,, pp. 321-:

R
"Ibid; pp. 41510




16 Adoption of the Fourteenth Amendment.

The bill was passed in the Senate, January 25, 1866, by
a vote of 37 to 10, the vote being strictly partisan.®

The bill was then debated in the House at considerable
length. Mr. Dawson, of Pennsylvania, in opposing it,
stated that he regarded the privileges or rights secured by
the Fourth, Fifth and Sixth Amendments as the birthright
of every American. He asserted that the Radicals held that
both races were equal, socially and politically, and that this
involved the same rights and privileges at hotels, in railway
cars, in churches, in schools, the same right to hold office,
to sit on juries, to vote, to preside over courts, etc.® While
this interpretation probably could not be given to the bill
itself, it shows what some of the minority thought and felt
to be the inevitable result of the doctrines enunciated by
the radical leaders, and as will be seen later, these very
principles were finally incorporated into the laws of the
Federal Government by the party and men who denied hav-
ing any such intentions.

Mr. Kerr,'® of Indiana, and Mr. Marshall, of Illinois,
were of the opinion that the Thirteenth Amendment did not
authorize the bill. The latter asserted that if the bill were
carried out, it would be in the power of the Federal Gov-
ernment to establish military tribunals in every State where
there was discrimination against negroes. He regarded
the right to sit on juries, to marry, and to vote as civil
rights, and which could not, therefore, be denied on account
of race or color.

Mr. Rousseau, of Kentucky, said that under the opera-
tion of the bill a minister refusing to marry a negro and
white person would be committing a criminal act and con-
sequently would be subject to the penalty imposed by the
eighth section. He also declared that it gave negroes the
same privileges in railway cars and theaters, and that there
would be mixed schools where it was in operation. He
cited a letter from Charleston to show that he was right in

* Ibid, p. 421 -
* Ibid,, p. s41.




Freedmenw’s Bureau and Civil Rights Bills. 17

regard to schools, and declared that no one could success-
fully combat his position, and, though he was interrupted
several times, no one questioned his statements in regard
to these things.!*

Mr. Moulton held that the right to sit on juries and the
right to marry were not civil rights, but Mr. Thornton of
the same State thought otherwise.’* Mr. Grinnell, of Iowa,
secemed to regard the right to bear arms as a civil right, for
in giving evidence to show that the bill was needed in Ken-
tucky, he pointed to the fact that negroes were not allowed
to keep a gun, to sit on the jury, or to vote!* Mr. Eliot,
of Massachusetts, who had charge of the bill in the House,
moved an amendment to the seventh scction by inserting as
one of the rights to which negroes were entitled “ the con-
stitutional right to bear arms.”'® Since the House adopted
this amendment, which was also concurred in by the Sen-
ate, it is evident that the right to bear arms was regarded
as one of the rights pertaining to citizens, and as this right
is secured by the Second Amendment, it may reasonably be
inferred that the other rights and privileges secured or
enumerated by the first eight Amendments were also re-
garded as belonging to all persons. The bill passed the
House February 6, 1866, by a vote of 136 to 33'*—only
one Republican (from Missouri) voting in the negative.

When the bill was again before the Senate, with the
House amendments, Mr. Trumbull remarked that the
amendment as to the right to bear arms did not alter the
meaning of the section. That is, that the right to bear
arms being a civil right secured by the Constitution would
have been secured to the negroes by the bill in its original
form.*

On February 19, the President returned the bill to the
Senate with a veto message. He thought it not only .

"Ibld Apgendlx, pp. 69-71.
32,

Ibld.,
*Ibid., p. 6s1.

= Ibid,, p. 6
Ibld: p. 6&
lb:d., p. 743




18 Adoption of the Fourteenth Amendment.

inconsistent with the public welfare and unconstitutional
in certain provisions, but also obnoxious in that it did
not define the civil rights and immunities to be secured
to the freedmen by it?* Messrs. Davis and Trumbull
were the only Senators who spoke on the veto. The for-
mer, in supporting it, declared that the intermarriage of
the races, commingling in hotels, theaters, steamboats, and
other civil rights and privileges, had always been denied

®Ibid., p. 916. Among other things he declared: “I share with
Congress the strongest desire to sccure to the freedmen the full
enjoyment of their freedom and property, and their entire inde-
pendence and equality in making contracts for their labor; but
the bill before me contains provisions which, in my opinion, are
not warranted by the Constitution, and are not well suited to ac-
complish the end in view. ... In those eleven States, the bill
subjects any white person who may be charged with depriving a
freedman of ‘any civil rights or immunities belonging to white
persons’ to imprisonment, or fine, or both, without, however, de-
fining the ‘civil rights and immunitics’ which are thus to be se-
cured to the freedman by military law.. ..

“The trials, having theit origin under this bill are to take place
without the intervention of a jury, and without any fixed rules
of law or evidence. The rules on which offenses are to be heard
and determined by the numerous agents are such rules and regu-
lations as the President, through the War Dcpartment shall pre-
scribe. No previous presentment is required, nor any indictment
charging the commission of a crime against the laws; but the
trial must procced on charges and specifications. The punishment
will be—not what the law declares, but such as a court-martial may
think proper; and from these arbitrary tribunals there lies no
appeal, no writ of error to any of the courts in which the Con-
stitution of the United States vests exclusively the judicial power
of the country.” This system of military jurisdiction, he said,
could not be reconcile! with the Fifth and Sixth Amendments to
the Constitution of the United States.

In his second veto of the bill, July 16, 1866, the President re-
affirmed the objections given in his veto, February 19, and referred
to the Civil Rights Bill which had been passed 6ver his veto, April
9, as a further reason against the necessity of the bill. In reference
to the Civil Rights Bill, he declared: “ By the provisions of the act
full protection is afforded through the district courts of the United
States, to all persons injured and whose privileges, as thus declared,
are in any way impaired; and heavy penalties are denounced
against the person who wilfully violates the law. I need not state
that that law did not receive my aoproval; yet its remedies are far
more preferable than those proposed in the present bill, the one be-
ing civil and the other military.”

n reference to that part of the bill which made it 1|‘3ossible for a
man to be deprived of his property contrary to the Fifth Amend-
ment, he said: “ As a general principle, such legislation is unsafe,
unwise, partial and unconstitutional” McPherson’s Reconstruc-
tion, p. 147. —
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the free negroes, until Massachusetts had recently granted
them.? Mr. Trumbull spoke quite at length in opposition
to the veto, but never denied or questioned the contention
of Mr. Davis.

The veto was sustained February 20, the vote being 30
to 18 in favor of the bill, and so not the necessary two
thirds to override the veto.? )

Messrs. Doolittle, Cowan, Dixon, Morgan, and Stewart
were among the Republicans voting with the Democrats,
but some of those who were able, at that time, to be con-
trolled by reason were soon won over by the Radicals.
While the bill failed to become law, it was practically re- | .
enacted July 16, 1866, over the veto of the President. His
sccond veto was so strong, however, that party discipline
and prejudice were necessary to kecp it from being sus-
tained, as it could not have been sustained on its merits,?*

So bitter was the fight against the President at the time
both Houses passed the bill over the veto on the same
day that it was received, without debate in the House and
with two speeches in the Senate, even before the message
was printed.”

The Civil Rights Bill was undoubtedly the most impor-
tant bill passed during the first session of the 39th Con-
" gress. It was a companion measure to the Freedmen’s
Bureau Bill, both being introduced at the same time by
Senator Trumbull. Both bills were also referred to the
same commiittee and reported back at the same time. Pre-
cedence was given, however, to the Freedmen’s Bureau
Bill, but after its failure to become law, the Civil Rights
Bill was taken up and debated at great length—the minor-
ity using every means possible to prevent its passage.

The Radicals were very much chagrined by the successful
veto of the Frecedmen’s Bureau Bill, and every effort was

" Globe, 30th Cong., 1st Sess., p. 936.

*1bid., p. 943.

% Burgess, Reconstruction and the Constitution, p. 8g.

P Blaine, in his “ Twenty Years of Congress,” volume II, p. 171,
says: “It required potent persuasion, reinforced hy the severest

party discipline, to prevent a serious break in both Houses against
the bill”
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made to bring the recalcitrant into line. The party whip
was brought to bear with telling effect, as it was deter-
mined that the Civil Rights Bill should become law. The
first section of the Civil Rights Bill was almost identical
with section 14 of the Freedmen’s Bureau Bill as finally
adopted, and it is to the first section of the Civil Rights
Bill that we especially wish to direct attention, since it was
to secure the provisions of this scction that the first section
of the Fourteenth Amendment was incorporated into our
Constitution. The first section was in fact the basis of the
whole bill, the other sections merely providing the machin-
_ery for its enforcement.

Section one as originally introduced declared that there
shall be “no discrimination in civil rights or immunities
among the inhabitants of any State or Territory of the
United States on account of race, color, or previous condi-
tion of slavery; but the inhabitants of every race and color,
without regard to any previous condition of slavery or
involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall have
the same right to make and enforce contracts, to sue, be
parties, and give evidence, to inherit, purchase, lease, sell,
hold, and convey real and personal property, and to full
and equal benefits of all laws and proceedings for the
security of persons and property, and shall be subject to
like punishments, pains, and penalties, and to none other,
any law, statute, ordinance, regulation, or custom, to the
contrary notwithstanding.” It was subsequently added that
all persons born in the United States, and not subject to
any foreign power, Indians not taxed being excluded, were
citizens of the United States.?® The purpose of this clause
was to make a declaration that negroes were citizens of the
United States, and so avoid the consequences of the Dred
Scott decision. This is the only notable difference between
the provisions of this section of the Civil Rights Bnll and
those of the Freedmen’s Bureau Bill.

Mr. Trumbull, chairman of the Senate Judiciary Com-

® Globe, 39th Cong., 1st Sess; pp. 211 and 474.

. ————
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Freedmen’s Bureau and Civil Rights Bills. 21

mittee, and the putative father of the Civil Rights Bill,
said that the purpose of the bill was to destroy the discrim-
ination made against the negro in the laws of the Southern
States and to carry into effect the Thirteenth Amendment.
The second section of the Amendment gave Congress the
power to pass any bill that it decmed appropriate to secure
the freedom conferred by the first section. He cited the
laws of South Carolina and Mississippi to show that the
negroes were discriminated against, and said that nearly
all the state legislatures of the Southern States which had
met since the adoption of the Amendment abolishing slav-
+ ery, had practically reénacted the slave codes. The right
to have fire-arms, to go from place to place, to teach, to
preach, and to own property, he regarded as the rights of
a freedman, and that the laws denying these rights to the
negroes might properly be declared void. He was candid
enough, however, to state, without being questioned, that
the bill might be assailed on the ground that it gave to the
Federal Government powers which properly belonged to
the States, though he did not think it open to that objec-
tion, since it would have no operation in any State where
the laws were equal.

In answer to the query of what was meant by the term
“civil rights,” he replied that the first section of the bill
defined it, and that it did not undertake to confer any polit-
ical rights.?¢ It scems evident, however, that the term 1
“civil rights ” was meant to include more than the specific
rights enumerated in the first section of the bill, for Mr.
Trumbull had, a few minutes before, declared that the right
to travel, to teach, to preach, etc., were rights which belonged
to all, and that the bill was to secure them to all. A

It must also be remembered that Mr. Trumbull had
framed the Freedmen’s Bureau Bill which had been passed
by the Senate four days before, the seventh section of which
was almost identical with the first section of this bill. That
bill made the same enumeration of rights, but they were

™ Ibid, pp. 474-76.




22 Adoption of the Fourteenth Amendment.

declared to be only a part of the civil rights and immunities
of citizens.

Mr. Saulsbury, of Delaware, took a decided stand against
the whole measure, declaring that it was not only unconsti-
tutional, but that it was subversive of the true thcory of
our Federal system. His position was that the theory of
those who advocated the bill would make the people sub-
ject to the absolute control of Congress, and that this was
contrary to the intentions of the Fathers. He did not deny
that those who voted for the Thirteenth Amendment might
have intended to confer the power on Congress to pass such
a bill as the one under consideration, but that such inten-
tion was not avowed at the time. In his opinion suffrage
was a civil right and would, therefore, be conferred on
negroes by the bill. The terms of the bill would be con-
strued, he said, according to their legitimate meaning and
_import, and not according to what Mr. Trumbull intended.
[ This bill, if enacted into law, would, he asserted, deprive

the States of their police power, and would nullify the laws

of his State which forbade negrocs to keep firc-arms or
ammunition.?® This last statement was not questioned by
any one, and since Mr. Trumbull also seemed to recognize
that the right to kecp arms was a right to which all were
entitled, we may conclude that this right was intended to
be conferred upon negroes if the States permitted white
men to enjoy it. The right to keep and bear arms is recog-
nized in the national Constitution, but only to the extent
" of saying that the Federal Government could not deny the
" right, and not at all limiting the power of the States to
"t determine who might exercise that right. As a further
Le!ridence that Mr. Saulsbury was correct in his opinion, we
have already seen that the right to bear arms was specific-
ally recognized as one of the civil rights in the Freedmen’s

Bureau Bill.

Mr. Van Winkle, of West Virginia, and Mr. Cowan, of

Pennsylvania, both Republicans,- thought the bill unconsti-
J tutional. Mr. Cowan went so far as to say that if the Con-

® Ibid., pp. 476-78.
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Freedmen's Bureau and Civil Rights Bills. 23

stitution authorized the bill, then Congress had the power ~
to overturn the States themselves. If the bill became law
the statutes of Pennsylvania in regard to inheritances would,
he declared, be repcaled and the law providing for separate
schools would be nullified, thus making the school directors,
should they execute the state law, criminals. In his opin-
ion, the Amendment abolishing slavery was not intended to
revolutionize the laws of the States, nor was it pretended
that it did more than sever the bonds that bound the slave
to his former master, and that no wider operation could be
given it than to sever the relation between the master and
his slave.?® He also thought that the bill would nullify
state laws in regard to miscegenation.®?

Mr. Howard, of Michigan, a member of the Reconstruc-
tion Committee, spoke in defense of the bill, and in reply
to Mr. Cowan said that he was a member of the Judiciary
Committee at the time the Thirteenth Amendment was
drafted and reported to the Senate; that he remembered
very distinctly the views entertained by the members of that
committee in regard to the Amendment; and that it was the
intention of its friends and advocates to give Congress the
precise power over slavery and freedmen which was pro-
posed to be exercised by the bill then under consideration.
He said that they easily foresaw what efforts would be
made by the South to deprive the freedmen of their rights
and privileges, and that it was the purpose of the Amend-
ment to give Congress the power to forestall or annul those
cfforts.®®

Mr. Reverdy Johnson, of Maryland, who was probably
the best constitutional lawyer in the 39th Congress, believed
that the bill was unconstitutional. He even thought that
it would nullify state laws against miscegenation, though
he did not think the framers of it intended to do this.* If
he, a good lawyer and a conservative man, thought the
terms of the bill could be so construed as to do this, it is

* Ibid., pp. 499~

* Ibid, p. 6o4. o
= Ibid,, p. 503

® Ibid, p. s05.
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perfectly evident that the courts might fall into the same
error, if indeed it would be an error. He suggested that
the bill should be made so plain as to obviate this difficulty,
but his suggestion was not followed.

Some of the Senators from California, Oregon, Minne-
sota and other Western States, wanted the first clause so
amended as not to make Indians citizens, saying that the
state laws which made it an indictable offense for a white
man to sell arms or ammunition or intoxicating liquors to
Indians, would be nullified, since it could properly be held
that the Indians, if declared to be citizens, would have the
same right to buy, sell, and use that kind of property as
any other citizen. Mr. Henderson, of Missouri, replying
to these objections, said that it would not necessarily follow
that such laws would be abrogated, since the States would
still have the power to declare who were competent to make
contracts, etc., just as they did in regard to minors.** He
seems to have been in error here, for in the same section
of the bill it was stated that the right to make contracts,
to buy, to sell, etc., could not be denied on account of race
or color. It would thus be impossible for the States to say
that Indians could not keep fire-arms or make contracts,
since the law must apply equally to all races. There might
be educational or age requirements, but such requirements
would have to apply to all.

Mr. Davis, of Kentucky, seemed to think that, if the bill
became law, suffrage would be conferred on the negroes,
that miscegenation could not be prohibited by state law,
and that a despotic central government would be created.
He characterized the bill as “ outrageous,” “ unconstitu-
tional,” “iniquitous,” “most monstrous,” and * abomin-
able.”® Mr. Trumbull again reiterated the statement that
the bill was applicable exclusively to civil rights and that it

did not propose to regulate political rights or to confer
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Freedmew’s Bureaw and Civil Rights Bills, 25

Mr. Guthrie, of Kentucky, a very fair-minded man, said
that Congress was legislating before the States had acted,
before they had had time to legislate, and that the bill under
consideration attempted to repeal state laws and to enact
new laws for them, the enforcement of which was put in
new hands. He denied that the people had intended by the
Thirteenth Amendment to turn over the state governments
and subject them to the dominion of Congress.** Mr.
McDougall, of California, opposed the bill on the ground
both of constitutional law and of sound policy. He ap-
proved what was said by Senators Guthrie, Hendricks, and -
Cowan.®

Mr. Saulsbury, just before the final vote was taken,
offered an amendment inserting the words “except the
right to vote in the States ” after the words “ civil rights.”
He contended that suffrage was a civil right, and since Mr.
Trumbull had said that it was not the purpose or intention
of the bill to confer suffrage, he wanted it so stated specific-
ally. The amendment was rejected, however, by a vote of
39 to 7%*—three Democrats voting against it, evidently
thinking that suffrage was not conferred by it

The bill was then passed by the Senate, February 2, 1866,
by a vote of 33 to 12, five being absent.** Among the nega-
tive votes were those of three Republicans, Cowan, Van
Winkle and Norton.

Mr. Wilson, of Iowa, chairman of the Judiciary Commit-
tee, had charge of the bill in the House and opened the
debate on it March 1. It was not the object of the bill, he
said, to establish new rights, but to protect and enforce
those which already belonged to every citizen. It did not
mean that all citizens should have the right to sit on juries,
or that their children should attend the same schools, for
these were not civil rights or immunities. He regarded
civil rights as synonymous with natural rights. As to the
clause declaring who should be citizens of the United States,

.Ibld, pp. 6oo-or.

*Ibid., p.
® Ibid., p.

® Ibid,, p. 607. -
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he said that this was but declaratory of what was already
the law, holding that all free persons born in the United
States were citizens thereof. The opinion of Marshall in
the celebrated case of McCulloh vs. Maryland was cited
to show that Congress was the sole judge as to the neces-
sity of the measure, and it was declared that there could
be no appeal from the decision of Congress except to an-
other Congress.?”

Mr. Cook, of Illinois, also took the position that Congress
was the judge as to the necessity and appropriateness of
legislation to secure the rights of freedmen to those who
had been freed.®®

Mr. Rogers, of New Jersey, one of the leaders of the
minority, vigorously opposed the whole measure. He de-
clared that the Amendment proposed by Mr. Bingham, and
which had just been discussed in the House, was offered to
authorize such a bill as this one. Mr. Bingham had offered
that Amendment with the approval of the majority of the
Reconstruction Committee, and it might properly be in-
ferred that those who approved that Amendment at least
thought it doubtful whether Congress possessed the power
to pass such a bill as the one then under consideration.

If Congress had the power to interfere with the state
laws, regulating schools and marriage, it equally had the
power, contended Mr. Rogers, to confer the elective fran-
chise. In fact, he regarded suffrage as a civil right and as
such would be conferred by the bill. Reference was also
made to Secretary Seward’s reply to the objections raised
against the second clause of the Thirteenth Amendment.®®
Governor Perry, of South Carolina, had wired the Presi-
dent that the only objection the Legislature had to the
Amendment abolishing slavery was the second section,
which it feared might be construed to give Congress power
of local legislation over both negroes and white men. To
this telegram Secretary Seward replied that the objection

* Ibid., pp. 1115-18

®Ibid, p. 1124
"Ib:d: pp. 1120-23. -
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to the second section was regarded as “ querulous and un-
reasonable,” since it really restrained, rather than enlarged,
the powers of Congress. These telegrams were sent to ~
the Legislature by Governor Perry to be placed on * record
as the construction which had been given to the Amendment
by the executive department of the Federal Government.”
The Legislature, in ratifying the Amendment, stated that
it was understood that Congress could not legislate as to
the political status or civil relations of the negroes.

Alabama and Florida added almost identical declaratory
resolutions, to the effect that the Amendment was not to
confer power upon Congress to legislate upon the political
status of the freedmen in those States.t® ‘

Mr. Thayer, of Pennsylvania, declared that the bill could
not be construed to confer suffrage, suffrage being a polit-
ical, and not a civil, right, and that the enumeration of the
rights to be secured precluded the possibility of extending
the meaning of the general words beyond the particulars
enumerated. If his position on this point is correct, then
the meaning of the general terms used in the first section *
of the Fourteenth Amendment could be extended, since
there is no enumeration of particulars in it. The first
clause of the Civil Rights Bill only reiterated what was
already law, he contended, and that if this was not the case,
that Congress had the power, under the naturalization
clause of the Constitution, to declare who were citizens.
He also stated explicitly that he intended, when he voted
for the second section of the Thirteenth Amendment, to
give Congress the power to legislate for the purpose of
securing the rights which the first section gave to the freed-
men; in other words, to authorize such measures as the
Civil Rights Bill. He did not think the Amendment pro-
posed by Mr. Bingham necessary, though he would sup-
port it in order to make things doubly secure.@

To show that there was a feeling among others than
opponents of the bill that it might be construed to confer

:McPherson, Reconstruction, pp. 21-25.
Globe, 39th Cong., 1st Sess., pp. 1151-53.
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suffrage, Mr. Hill, of Indiana, a Republican and a sup-
porter of the measure, proposed that the words “ except
the right of suffrage” be inserted. This amendment he
considered a fair and explicit statement of what the advo-
cates of the bill had repeatedly declared in debate. He also
thought it necessary in order to relieve the bill from am-
biguity upon that point.**

Mr. Eldridge, of Wisconsin, said that the bill not only
proposed to regulate the police and municipal affairs of the
States, but that it attempted to prostrate the judiciary of
the States, and that it was designed to accumulate and
centralize power in the Federal Government. He also
cited the fact that Mr. Bingham had introduced a resolu-
tion proposing a constitutional amendment for the purpose
of meeting the constitutional objections to the passage of
the bill.#* He very tersely presented the objections enter-
tained by the minority to such legislation.- -

Mr. Thornton, of Illinois, a conservative Democrat, held
that it was not necessary for a man to possess and enjoy
all the civil rights and immunities in order to be free, and
that the Amendment abolishing slavery only authorized
such legislation as was necessary to make men free. He
thought the former slaves should have the right to testify
and to contract, but to undertake to legislate beyond that
would trench upon the rights of the States. He main-
tained that the construction put upon the Amendment by
the advocates of the bill would make the power conferred
upon Congress by it indefinite and unlimited except by the
caprices of those who might assume to exercise it. If Con-
gress should determine, he continued, that the elective fran-
chise was necessary to freedom, then it could enact a law
conferring it. This contention seems perfectly proper, for
if the premise of the proposition of those advocating the
bill is accepted, it logically follows that Congress might
declare that any or all of the political rights were either
necessary or appropriate to secure freedom to the former

“1Ibid., p. 1154 -
“?1bid., pp. 1154~58.
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slaves. Mr. Thornton did not think the term “ civil rights ”
included the right of suffrage, but that with the loose and
liberal construction then in use it might be so construed,
and for that reason he thought the amendment stating spe-
cifically that suffrage should not be granted ought to be
accepted.**

Mr. Broomall, of Pennsylvania, regarded the right of
speech, of transit, of domicil, and of petition as being some
of the rights and immunities of citizens.*® Mr. Raymond,
of New York, a conscrvative or administration Republican,
said that the negroes, if made citizens of the United States,
would have the right to go from one State to another, to
bear arms and to testify in the Federal courts. He, how-
ever, thought the bill unconstitutional, especially the second
scction.*®

Mr. Delano, of Ohio, a Republican, thought that the
clause “ the full and equal benefit of all laws and proceed-
ings for the security of persons and property, as is enjoyed
by white citizens” conferred the right of being jurors,
though Mr. Wilson did not think so. Mr. Delano stated
that he was in favor of the main purposes of the bill, but
he did not think it advisable to confer upon the negroes at
that time the right of being jurors. Furthermore, he
thought it doubtful whether Congress had the power to
pass the bill, since neither the right to testify nor to inherit
was necessary to freedom, as was illustrated by the various
state laws declaring that certain persons could not testify
or inherit. In some States aliens could not inherit and
infidels could not testify. It was also pointed out that the
former law of Ohio which did not permit negroes to par-
ticipate in the public schools or in the funds would have
been void under this bill.#" 1f the phrase “ full and equal
benefit of all laws and proceedings ” was not an extension
of the privileges enumerated, then it was meaningless
and should not have been put in. While opposing the bill

.Ill:d ﬁ56-57

"Ibnd., 266-67
“ Ibid, Appendlx. PP. 156-58.
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as being of doubtful constitutionality, as tending towards
centralization and consolidation, Mr. Delano nevertheless
voted for it.#* Mr. Davis, of New York, was another who
said that the bill was not in consonance with the Constitu-

/tion, but was in derogation of the rights of the States, and
yet voted for it.¢®

Mr. Kerr, of Indiana, seemed to think that the bill would
permit negroes to engage in certain kinds of business, such
as retailing spirituous liquors, which was denied them, to
attend the same schools with white children, and to rent
and occupy the most prominent pews in churches. These
rights as well as the right to testify were not necessary
incidents of freedmen, nor did the denial of them render
any one a slave. If Congress had the power to confer
these privileges it could equally be claimed that it had the
power to grant the suffrage.®® The laws of Indiana at that
time did not allow negroes to sell spirituous liquors or to
attend the common schools.

One of the most significant speeches made on the bill
was the one delivered by Mr. Bingham, one of the ablest
members of Congress. He was also one of the Radical
leaders and a member of the Reconstruction Committee,
but his objections to the bill were of such a character that
he could not support it. Like Delano, Raymond, and other
Republicans, his objections were based on constitutional
grounds, but unlike Delano and some others he was unwill-
ing to give his vote to a measure that he thought was uncon-
stitutional. ‘

Again, his position was entirely different from that of
Cowan, Norton, and Van Winkle in the Senate, and of

““In mﬁ opinion, if we adopt the principle of this bill, we de-
clare in effect that Congress has authority to go into the States
and manage and legislate with regard to all the personal rights
of the citizen—rights of life, liberty, and property. You render
this Government no longer a Government of limited powers; you
concentrate and consolidate here an extent of authority that will
swallow up all or nearly all of the rights of the States with re-
sggct to the property, the liberties, and the lives of its citizens.”
Ibid.,, Appendix, p. 1

“Ibid., p. 1
* Ibid, p. 1268 -
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Raymond, Latham, and others in the House, since he was
not a Johnson Republican, but one of the extreme Radicals.
He did not, however, like many Radicals, permit his par-
tisanship to control his judgment and action when it came
to a question of constitutional power. He was earnestly
desirous of accomplishing the objects aimed at by the bill,
but thought that it transcended the Federal jurisdiction,
since the questions about which it undertook to legislate
were left by the Constitution entirely with the States. The
great need of the Republic was the enforcement of the
Bill of Rights (the first eight Amendments), but this could )
not be done by the Federal Government, he declared, since i
those Amendments had been uniformly held to be limita-
tions upon the United States. The power to punish of-
fenses against life, liberty, or property was one of the re-
served powers of the States.

Mr. Bingham also took the position that the term * civit |~
rights ”” was very comprehensive and that it embraced every
right that pertained to a citizen as such, including political
rights. Mr. Trumbull had admitted to him that the fran-
chise of office was a civil right according to all the authori-
ties. He thought the evils which the bill sought to remedy
should be remedied by a constitutional amendment expressly
prohibiting the Stales from such an abuse of power, and
not by an arbitrary assumption of power by Congress. .

The Amendment which he had advocated would give »
Congress the power, he said, to punish all violations of the
Bill of Rights by state officers.3* He spoke only thirty min-
utes, but within that short time made one of the strongest
speeches against the bill—a speech full of sound reasoning
and good legal arguments, but his auditors were in no mood
to be governed by reason, however strongly presented or no
matter what its source. ’

His position on this very important bill, as well as the
arguments used by him, should be kept in mind on account
of the aid to be derived from them in interpreting the first
section of the Fourteenth Amendment, since he was the .

“Ibid., pp. 1291-92.
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author of that section. At a first glance one would be
inclined to think that he was inconsistent in voting for the
Freedmen’s Bureau Bill and then opposing the Civil Rights
Bill, since they were so similar, but there was this marked
difference which accounts for his votes on both measures.
The former bill was to apply only to the insurrectionary
States and was to cease upon the restoration of those States
to their constitutional relations with the Union, while the
latter was to apply to all the States and was intended to
be permanent.

Mr. Shellabarger, of Ohio, was among the Republicans
who had doubts as to the constitutionality of the bill, though
he said he had resolved his doubts in favor of the security
and protection of the American citizen and would vote for
the bill.*

Even Mr. Wilson, who had charge of the bill in the
House, admitted in his opening speech that precedents, both
judicial and legislative, were found in sharp conflict with

its provisions. In his closing specech, he replied to the
SLobjections raised by Mr. Bingham, maintaining that state
laws in regard to schools, juries and suffrage would not
be set aside by the bill if properly construed, since it only
embraced those rights which belonged to citizens of the
United States as such and did not attempt to regulate those
rights which rightfully depended upon state laws and regu-
lations. He denied the contention of Mr. Bingham that an
amendment to the Constitution was necessary to enforce
the Bill of Rights, since the possession of the rights by citi-
zens necessarily conferred by implication the power upon
Congress to provide by appropriate legislation for their
protection.

If a State undertook to deprive any citizen of life, liberty,
or property without due process of law, Congress had the
power to provide a remedy for his protection.®* His posi-

®Ibid., p. 1273

®“] find in the Bill of Rights which the gentleman (Mr. Bing-
-ham) desires to have enforced by an amendment to the constitu-

tion that ‘no person shall be deprived of life, liberty or property
without due process of law.’ I understand that these constitute
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tion was directly opposed to the ruling of the Supreme Court
of the United States, since it had been repeatedly held that the
Bill of Rights or the first eight Amendments were limitations
upon the Federal Government and by no means limited the
powers of the States. Property had been taken by the States
without due process of law, and there was no remedy said
the Court in the case of Barron vs. Baltimore. His posi-
tion was thus untenable, and since he stated that the pur-
pose of the bill was to secure the rights enumerated in the
Bill of Rights, it becomes clearly evident that, according
to the previous rulings of the Supreme Court, the bill was
unconstitutional. His speech furthermore strengthens the
presumption that Mr. Bingham was striving to make the
rights and privileges of the early Amendments applicable to
the States as well as to the Federal Government. Mr. Wil-
son may have given the opinion of the Judiciary Committee
and of many members of Congress, but his arguments fall
far short of those produced by Mr. Bingham, especially
when considered from the point of view of constitutional
law. In fact, his arguments, as well as those of many of
the adherents of the bill, were based more upon what ought
to be than upon what could constitutionally and legally
be, and so were more of the nature of political theory and
philosophy than of constitutional law.

Mr. Latham, a Republican Representative from West Vir-
ginia, held that Congress could not put its interpretation
upon the Constitution, this being a matter belonging to the
judiciary, though it could give its interpretation to its own
acts. This seems perfectly true, for otherwise the Eleventh
Amendment would have been unnecessary, and accepting this
statement it becomes apparent that Congress could not in-
terpret the Thirteenth Amendment since it would be a ques-
tion for the Courts to decide just what rights were con-

the civil rights belonging to the citizens in connection with those
which are necessary for the protection and maintenance and per-
fect enjoyment of the rights thus specifically named, and these
are the rights to which this bill relates, having nothing to do with
subjects submitted to the control of the several States.” Ibid, p.
1204.
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ferred by it. Congress had the power, in fact it had already
exercised it, to declare that all, regardless of color or race,
should have an equal right to testify in the Federal Courts,
an equal participation in all the rights and privileges which
Congress might constitutionally regulate, but he denied that
Congress had the right to interfere with the internal policy
of the States so as to define and regulate the civil rights and
immunities of the inhabitants thereof.

His objections were not limited to the questions of its con-
stitutionality alone, for he considered it one of a series of
measures, which, if adopted, would change the whole policy
as well as the very form of our Government “ by a complete
centralization of all power in the National Government.”®

We have seen that there was apprenhension among Re-
publicans, as well as among the Democrats that the term
“civil rights” might be construed to confer suffrage, and
in order to remove all doubt on that score, Mr. Wilson, re-
iterating that it did not alter his construction of the bill,
added a new section by way of amendment that the bill
should not be so construed as to affect the laws of any State
concerning the right of suffrage. The amendment was
agreed to without division or comment.®®* Mr. Bingham
had also moved that the Committee be instructed to strike
out “and there shall be no discrimination in civil rights or
immunities among citizens of the United States in any State
or Territory of the United States on account of race, color,
or previous condition of servitude.” This motion was de-
feated by a vote of 113 to 37. It is rather singular that not
a Democrat voted to instruct the Comniittee to strike out
the above clause. The bill was then recommitted without
instructions by a vote of 82 to 70.%

It is worthy of notice that, although Mr. Bingham’s
motion was defeated, the Committee nevertheless reported
back the bill with the identical changes that he had pro-
posed or suggested. Mr. Wilson, in reporting the bill with

“ Ibid., pp. 1295-6.

’."llbid., p. 1162, also Blaine’s “ Twenty Years of Congress,” II,

';&d.. Pp. 1291 and 1296,
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this amendment, said it did not materially change the bill,
but that some feared the deleted words might give warrant
for a latitudinarian construction not intended. If this were
true, why had the proposal of Mr. Bingham been objected to
so seriously? It is impossible to say just why the words
were struck out, though it might be inferred that it was done
in order to sccure the passage of the bill, for there might
have been considerable opposition to the clause which had
not been expressed. Thirty-seven Republicans had more-
over voted to that effect, and this of itself must have had
some weight. The amendment stating that suffrage was
not to be regarded as a civil right or immunity became un-
necessary after those words were struck out.’”

The final vote on the passage of the bill was 111 to 38.
The following Republicans voted with the Democrats against
the passage of the bill: Messrs, Bingham, Latham, Phelps,
W. H. Randall, Rousseau, and Smith. All of these, ex-
cept Mr. Bingham, were from the border states of Ken-
tucky, West Virginia and Maryland, where there was a
considerable number of negroes. Mr. Bingham’s objection
to the bill was based entirely upon constitutional grounds.
Mr. Raymond would probably have voted against the bill
had he been present.

To show the view that the minority had of the bill to the
last, Mr. LeBlond moved, after the bill had passed, to .
amend its title by making it read: “ A bill to abrogate-the \ _
rights and break down the judicial system of the States.” —

The amendments made in the House were concurred in
by the Senate without division on March 15.

On March 27, the President returned the bill with his
objections to the Senate, where it had originated. He gave
his objections ad seriatim to each section, using many of the
arguments which had been urged in Congress against it, and
holding that it was both unnecessary and unconstitutional
and that it discriminated between negroes and intelligent
foreigners. He characterized it as a stride towards the con-
centration of all legislative power in the National Govern-

“ Ibid., pp. 1366-6;.
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ment.*® His arguments were calm, clear, and temperate.
The galleries and floor of the Senate Chamber were crowded
when the veto message of the President was received, but
the reading of it was postponed for some time, for the case
of Senator Stockton was being considered.®® It is rather
significant that his case was not finally disposed of until it
was definitely known that the Civil Rights Bill had been
vetoed.

. ®Ibid.,, p. 1679. Referring to the rights secured by the first sec-
tion, he said, “a perfect equality of the white and colored races
is attempted to be fixed by Federal law in every State of the
Union, over the vast field of state jurisdiction covered by the
enumerated rights. In no one of these can any State ever exer-
cise any power of discrimination between the different races. In
the exercise of state policy over matters exclusively affecting the
people of each State, it has frequently been thought expedient
to discriminate between the two races. By the statutes of some
of the States, northern as well as southern, it is enacted, for in-
stance, that no white person shall intermarry with a negro or
mulatto.” He stated that he did not believe that the bill would
annul state laws in regard to marriage, but that if Congress had
the power to provide that there should be no discrimination in the
matters enumerated in the bill, then it could pass a law repealing
the laws of the States in regard to marriage.

He then continued: “ Hitherto every subject embraced in the
enumeration of rights contained in this bill has been considered
as exclusively belonging to the States. They all relate to the in-
ternal policy and economy of the respective States. If it be
granted that Congress can repeal all state laws, discriminating be-
tween whites and blacks in the subjects covered by this bill, why,
it may be asked, may not Congress repeal, in the same way, all
state laws discriminating between the two races on the subjects
of suffrage and office.”

Speaking of the general effect of the bill, he declared it inter-
fered “with the municipal legislation of the States, with the
relations existing exclusively between a State and its citizens or
between inhabitants of the same State—an absorption and as-
sumption of power by the General Government which, if ac-
quiesced in, must sap and destroy our federative system of limited
powers, and break down the barriers which preserve the rights of
the States. It is another step, or rather stride, towards centrali-
zation, and the concentration of all legislative powers in the Na-
tional Government. ’

“The tendency of the bill must be to resuscitate the spirit of re-
bellion, and to arrest the progress of those influences which are
more closely drawing around the States the bonds of union and
peace” He stated that he was ready to cooperate with Con-
gress in any legislation that was necessary to secure the civil
rights to all persons “ under equal and imperative laws, in con-
formity with the provisions of the Federal Constitution.”

* Ibid., p. 1679, also McPherson’s Scrap Book,.“ The Civil Rights
Bill,” p. 28
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Unlike the action on the veto of the Freedmen’s Bureau
Bill, the veto of this bill was not taken up for discussion
until April 4. The cause of delay was partially the death
of Senator Foote, of Vermont, who died on the morning of
the 28th. The Senate, out of respect, adjourned until April
2. The veto message would, it seems, have been the regular
order on that day, but there was no mention of it either on
that day or the day following. While no reason was given
for this delay, a careful study of the record reveals it.
Time had to be given for Mr. Foote’s successor to be ap-
pointed and to reach the city, for every vote was needed. It
was also desirable that Mr. Stockton’s successor should be
on hand.

The veto was the occasion of a vigorous debate in the
Senate. Mr. Trumbull made an elaborate speech, consid-
ering the veto in detail and maintaining the constitution-
ality and necessity of the bill. He was followed the next
day by Reverdy Johnson who made an able speech in sup-
port of the veto, holding that if Congress could legislate for
the black, it could for the white, thereby destroying the
reserved righis of the States. The first section of the bill,
in his opinion, struck at the legislative authority of the
States; the second section struck at their judicial depart-
ments, and thus prostrated the States at the footstool of the
Federal power.®® Mr. Wade made a very defiant speech in
opposition to the veto.

During the debate an unusual incident showed the temper
which had been engendered in the Senate by the veto and
the debate on it. Late in the evening of April 5, Mr.
Trumbull intimated his purpose or willingness to have the
- vote taken if there was no further debate. Mr. Cowan sug-
gested that an hour be agreed upon to take the vote the
next day, since two Senators, Messrs. Wright and Dixon,
were very sick and could not with safety come out at night.
Messrs. Guthrie, Hendricks and others strongly insisted
upon the point of courtesy. Mr. Wade spoke very bitterly
in reply, saying that he was thankful that God had stricken

® Ibid, p. 1761.
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a member so that he could not be present to sustain the
veto.®* Mr. McDougall rebuked him with deserving sever-
ity. The Senate adjourned, however, by a vote of 33 to
12, thus failing to sustain Mr. Wade’s angry position.®*

Mr. Davis reiterated his objections to the bill, claiming
that the distinctions or discriminations made between ne-
groes and whites on steamboats, in railway cars, in hotels
and in churches, would be swept aside by the bill.®® Messrs,
Doolittle, Saulsbury and McDougall also spoke in support
of the veto.

The bill passed the Senate, notwithstanding the objections
of the President, by the necessary two thirds vote, on April
6, 1866. The final vote was 33 to 15.%

Mr. Wright, of New Jersey, who had been sick for some
time, was brought into the Senate chamber for the purpose
of sustaining the veto. Mr. Dixon, of Connecticut, the only
Senator not voting, was also sick, but would have been
brought in had it been seen that his vote would sustain the
veto. Mr. Stockton’s place had not yet been filled, though
strenuous efforts had been made by Thaddeus Stevens and
others to have this done, for there was fear among the Radi-

cals that the veto might be sustained. Had Mr. Stockton re-
" tained his seat, with the vote of Mr. Dixon, the bill would
not have been passed. Mr. Morgan, who had sustained the
veto of the Freedman’s Bureau Bill, was applauded when he
voted for the bill, for he was the only one who was regarded
as at all doubtful.

Mr. Edmunds, who had been appointed to fill the va-
cancy created by the death of Mr. Foote, took his seat April
5, the day before the vote was taken. The fear on the part
of the Republicans that the veto might be sustained made
them resort to every possible means to obtain their end.
Mr. Stockton, who had been duly elected Senator from New

®“1 will tell the President and everybody else that if God Al-
mighty has stricken one member so that he cannot be here to
uphold the dictation of a despot, I thank him for His interposition
angliiwil}’ ta!k;“fdvantage of it if I can.” Globe, p. 1786,

i .
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Jersey, but against whose election certain members of the
New Jersey Legislature had protested, was now slated for
rejection. His credentials had been passed upon by the
Judiciary Committee, of which Mr. Trumbull was Chair-
man, and his election declared to be legal.

The Committee had made their report January 3o, Mr.
Clark, of New Hampshire, being the only member of the
committee who did not approve the report. No action what-
ever had been taken upon the report and there is little prob-
ability that Mr. Stockton’s right to his seat would ever have
been called in question had the Republican majority been
sufficient without unseating him, for otherwise the delay
in rcgard to his case cannot be accounted for. When it
was seen that the Civil Rights Bill was in great jeopardy,
and that the Radical plan of reconstruction would conse-
quently be endangered, it was decided to get rid of Stock-
ton. So on March 22, his case was brought before the
Senate. This was four days after the Civil Rights Bill had
been placed in the hands of the President. Many Radicals
voted to permit Mr. Stockton to kecp his seat, and had his
colleague, Mr. Wright, been present he would have retained
it. Mr. Wright had paired with Mr. Morrill, of Maine, on
the question before he left the city, but the latter, after giv-
ing Mr. Stockton notice that he considered the pair at an
end, voted. To show, however, that he had compunctions
about it, he did not vote when his name was first called, but
after the roll call had been completed, and seeing it within
his power to decide the question, pressure having been
brought to bear by Sumner and others, he voted. The final
vote by which Mr. Stockton was unseated was taken on
March 27, after the veto message of the bill had been re-
ceived, but before it was read. Strenuous efforts were made
to postpone final action until Mr. Wright could get to the
city, but these efforts were futile. »

No debate was permitted in the House, the bill passing
that body on the ninth of April by a vote of 122 to 4I.
The following Republicans, Noel, Raymond and Whaley, in
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addition to those who voted with the minority before, voted
to sustain the veto.

Mr. Colfax, the Speaker, requested the Clerk to call his
name, his vote being greeted with applause. His announce-
ment that the bill, the objections of the President to the
contrary notwithstanding, had become a law, was received
with great applause, both by members of the House and the
throng in the galleries, the hisses of a few sorrowful soldiers
being unnoticed in the general joy.* -

We may conclude, then, that many of the ablest men in
Congress, including strong men in the Republican party
like Doolittle, Cowan, Raymond, and Bingham, thought
that Congress was going beyond its power in passing the
Civil Rights Bill. All those who opposed the bill, not only
took the position that it was unconstitutional, but most of
them thought it unwise and inexpedient. Many even of
those who supported it admitted that it undertook to regu-
late affairs that had uniformly been regarded as belonging
exclusively to the States. While not regarding the bill as
conferring the right of suffrage, or as interfering with the
state laws as to the inter-marriage of the races, though many
strong legal minds thought it would have that result, it can-
not be questioned but that it conferred, or proposed to con-
fer, upon the freedmen rights which would greatly interfere
with state legislation. Many believed that the negro would
be entitled to sit on juries, to attend the same schools, etc,,
since, if the States undertook to legislate on those matters, it
might be claimed that he was denied the equal rights and
privileges accorded to white men. It does not appear that
all of these contentions were specifically contradicted. It
would seem reasonable to suppose that if the bill should
prove to be constitutional that these rights could not be
legally denied them. ‘

Having seen what Congress thought of the bill, it might
be well to see what the people thought of it—what rights
and privileges they regarded as being conferred by it. As
is to be expected, we find the press of the country divided

® Ibid, p. 1861, and N. Y. Herald, April 10, 1866.

-



Freedmen’s Bureau and Civil Rights Bills. 41

on it, largely along political lines, just as was the case in
Congress. The Southern press was naturally hostile to the
legislation. The Southern mind had long been taught to
regard the Federal Government as one of very limited
powers, and any legislation which tended to increase that

power at the expense of the States, would obviously be con-*,

demned. Consequently we find the Southern press de-
nouncing the bill as infringing the rights of the States and
centralizing all or very nearly all power in the Central Gov-
ernment.®® Furthermore, the South was the section which
would be affected by it and that section would never con-

sent to any legislation that tended towards equality with

the negroes.

Many papers at the North took a similar view, among
them being the World, the Herald, and the Times. The
Cincinnati Comimercial also threw the weight of its edi-
torial columns upon this side. All of these except the World
were Republican papers. The press, even more than mem-
bers of Congress, gave a broad and liberal meaning to
the bill, saying that under cover of “ full and equal rights ”
state laws forbidding amalgamation would be set aside and
that negroes could not be kept out of theaters, churches,
etc.” The Cincinnati Commercial, a conservative Republi-
can paper, thought that the bill was unconstitutional, in that
it would open the schools, hotels, churches, theaters, con-
cert halls, etc., to negroes on the same terms with white
people, and that it would make it a crime to refuse them
these rights,*®

This was also the opinion of the National Intelligencer of
Washington, the so-called Administration organ.

The Tribune, of which Greeley was the editor, was a
strong supporter of the measures and policies of the Radi-
cals, but had very little to say about the Civil Rights Bill
further than that it was a just measure and should be
adopted. It never denied the contention of many that it

"Charleston (S. C.) Courier, April 11, 1866.

Y. Herald, March 29, 1866.
"March 30, 1866,
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would curtail the rights of the States. The New York
Evening Post, a Republican paper, advocated the bill, ap-
parently thinking that it would guarantee free speech and
free press, which, in its opinion, was badly needed in the
South. The right to hold office and to serve on the jury
was not considered as among the rights secured by the
bill,** but the right peacefully to assemble, to petition, to
have freedom of movement, to have impartial protection of
life, person and property were.”™ It was also held that the
right to keep fire-arms would be secured to the negroes on
the same terms as to whites.™

It was declared by a strong opponent of the bill that every
argument in its favor savored of centralization, and that
the President had properly characterized it when he said it
was a great stride towards consolidation. State laws against
miscegenation would be made void by it, the ministers or
magistrates refusing to marry those of different races being
made subject to fine and imprisonment. If the bill became a
law the state governments would practically be abolished ;
if Congress could confer cizil rights, it could with equal
propricty confer political rights, since to do either required
an invasion of the province of the States.™

The statement that miscegenation would not only be pos-
sible under the bill, but that state laws against it would be
nullified, may seem rather extreme, though we have already
seen that this view was taken by some while the bill was be-
fore Congress. If these statements were limited to oppon-
ents of the bill and to partisan newspapers, we might discard
them at once as preposterous. There are, however, facts
of greater weight than these mere statements. A negro
preacher married a white man and a negro woman in the
State of Tennessee, for which he was fined $500, while the
parties to the marriage contract were imprisoned, being
unable to pay the fine of $50, which was imposed on each
of them. The Tribune, after recounting this, expressed the

PostL March 28, 1866,
.§:lg:, hAdatc 30 and April 3, 1866,
i
Werld March 28 1866
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desire that the case be brought before the Supreme Court of
the United States for adjudication under the Civil Rights
Bill.®® A case somewhat similar to this, and said to be the
first case of its kind in Mississippi, occurred at Jackson in
June, 1866. The parties were tried, found guilty, and sen-
tenced to the county jail for six months, with fine of $500
cach. The military officers looked on, but offered no inter-
ference.™ The Civil Rights Bill was probably the basis of
both of these incidents.

One writer declared that Senator Trumbull’s speech on
the veto of the bill affirmed a principle “ pregnant with dan-
ger to the rightful authority and jurisdiction of the States.”
“ Instead of overthrowing the vital objection urged in the
veto message,” this writer declared, “ Mr. Trumbull in
reality conceded all that it involves,” since he neither denies
nor shows that the bill does not include and cover subjects
in regard to which the States have up to this time exclu-
sively legislated.™

In the Cincinnati Commercial, it was argued that the bill
was more deserving of the veto than the Freedmen's Bureau
Bill, since it was an attempt to take from the States the right
reserved to them by the Constitution to enact and enforce
their own police regulations, and that Congress did not
have the power to declare state laws null and void, this
being a question for the Courts to determine.”™ Such legis-
lation as the Civil Rights and Freedmen’s Bureau Bills was
declared to be revolutionary in its character from the.fact
that it took from the local authorities and legislators mat-
ters that had uniformly becn referred to them.™

The bill was regarded as the death blow to the States in
that the state judiciary would practically be abolished by it,
since the state courts could only act under powers granted
by the Federal Government. It was also asserted that the

" N. Y. Times, July 16, 1866, under caption: “ Amalgamation in
Tennessee.”

™ Garner, Reconstruction in Mississippi, p. 114

™ Editorial in Times, April 7, 1866.

™ March 27, 1866.

“ Ibid, March 29, 1866,
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measure carried Federal interference into privacies into
which even the most local laws never entered, for the cus-
toms of a community were made amenable to Federal
authority—an authority entirely foreign to the community.
At a public sale of church pews, it was declared negroes
could not be prevented from purchasing, while a white man
could if he were objectionable to the church or the customs
of the church, since such refusal would not be made on
account of color. The same would be true, it was urged,
in regard to hotels and other places of accommodation, for
if a negro was refused admittance, the proprietor would
be subject to both fine and imprisonment, while a white man
could only recover civil damages however wrongfully he
might have been refused accommodations.™

A mass meeting of the citizens of Carroll County, at
Westminster, Maryland, May 19, 1866, adopted a series of
resolutions, one of which was a declaration that the Civil
Rights Bill was unconstitutional, and that if carried into
effect would upheave the foundations of social order.
These resolutions were sanctioned both by the Republicans
and Democrats.™

The belief that the bill conferred upon the negroes the
right of attending churches and theaters was not limited to
the so-called loyal States, for this opinion was also held in
the South, and the desire was expressed that, if it was to
be enforced in this respect, it be first enforced in Boston.
“ What that city has so effectually sowed,” it was declared,
“Jet it reap!”*® The view was also held in the South that
the Civil Rights Bill not only infringed, but that it de-
stroyed, the rights of the States by concentrating all power
in the Central Government, by making the state judiciary
amenable and subservient to Federal authority, and by con-
ferring upon Congress powers unknown to the original law
of the country.®* A view of the bill not generally taken
by the Southern press was that taken by the Mobile Regis-

. Y. Herald,
® Atlanta Intelhgcncer. { 3, 1866, .
® Charleston Courier, April 2, 1866.

"Nat:onal Intelli cncer, March 24, 1866,
36. 1866
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ter. This journal did not think that the bill would inter-
fere with the regulations and customs of steamboats, rail- .
roads, street cars, theaters, or other places of public resort.**

It is apparent, from this examination, that many of the
leading papers of the country, including some of the prin-
cipal Republican papers, regarded the Civil Rights Bill as
a limitation of the powers of the States, and as a step
towards centralization, in that it interfered with the regu-
lation of local affairs which had hitherto been regulated by
state and local authorities or by custom. This opinion was
held in the North as well as in the South. There also seems
to have been a general impression among the press that
negroes would, by the provisions of the bill, be admitted,
on the same terms and conditions as the white people, to
schools, theaters, hotels, churches, railway cars, steam-
boats, etc.

The bill enumerated certain specific rights, such as the
right to testify, to sue, be sued, etc., but it was generally
felt that more than these enumerated rights were conferred,
and that under its provisions negroes could not be kept out
of the jury-box, and that they were to have equal rights
with the whites in every respect, even to the right of inter-
marriage. The right of intermarriage, however, was not
so generally held to be conferred by the bill, but the other
opinions, it seems, were clearly warranted, both by the con-
text of the bill and by the declarations of some of its
supporters.

What the papers gave as their opinion must necessarily
have been the opinion of large numbers of the people.
There is much evidence to substantiate this conclusion, for
almost immediately after the passage of the bill over the
President’s veto, efforts were made by the negroes to secure
these rights.

" Quoted in Cincinnati Commercial, April 21, 1866. The Mem-
phis Argus practically held the same opinion as the Charleston
Courier, stating that it consolidated all power in the hands of
Congress. The Cincinnati Commercial of April 21 quoted the
Argus on this point, but did not deny its interpretation of the bill,
n;crclylasaying that a part of the bill was similar to the fugitive
slave law.
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About two weeks after the bill had passed Congress, two
so-called freedmen, in order to see whether the bill had
really benefited them in a practical way, went to a sleeper
and demanded accommodations as a train was about to
leave Washington for New York. The demand was re-
fused them at the request of the other passengers (all said
to be New Englanders), who threatened to leave the car if
the negroes were admitted. The negroes thercupon threat-
ened prosecution under the Civil Rights Bill and took their
departure.®® Two or three incidents occurred in Baltimore
at an earlier date. A negro asserted the right to ride in a
railway car on the York Road among the other passengers,
and when compelled to go to the front platform where col-
ored persons were allowed to ride, noted the number of the
car, probably to bring suit, and departed. On the same
night, another negro, James Williams, appeared at the ticket
office of the Holliday Street Theater, and asked for a ticket,
which was of course refused. The next night another
negro went to a public house and asked for a drink, and on
the refusal of the proprietor to sell him the liquor, went
away to file complaint at the station, claiming that “as a
citizen he was entitled to the same privileges as white
men.”* Before the middle of May the Baltimore & Ohio
Railroad Company had a suit pending against it for refus-
ing to sell a negro a first-class ticket. It was also stated
that several suits had been brought in Baltimore and other
parts of the country against persons refusing to admit
negroes to entertainments from which they were at that
time excluded by state or municipal laws.®® The editor of
the National Intelligencer, commenting upon these facts,
observed that if the bill was constitutional it would be diffi-
cult to see how negroes could be debarred, except at the
risk of a suit, from going into hotels, theaters, restaurants,
billiard rooms, or any licensed house where men have a

1 legal right to accommodations. Towards the last of April

® Cincinnati Commercial, April 30, 1866. . .

* National Intelligencer, April 24, 1866, also Baltimore American,
April 16, 1866. -

®.Ibid., May 16, 1866,
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the negroes of New York began to “ feel their civil rights ”
—four or five going into a fashionable restaurant, sitting
down among white ladies and gentlemen, and appealing to
the Civil Rights Bill to protect them from ejectment.*®
The editor referring to this incident said the same game
would probably be tried at the churches, theaters and other
resorts, but that after some annoyance and inconvenience,
the negroes would be quietly regulated by public opinion.
It was also stated®” that the negroes of Boston proposed to
contest the power of theater managers, church wardens,
etc., to exclude them from mingling with the whites in an
“equality ” of position. They evidently carried out their
intentions, but were excluded from the theaters, since only
a nominal fine was imposed by the law which had been
passed on that subject.®® There were several occurrences
in the North and West where negroes claimed the right to
attend places of amusement to the discomfiture of white
ladies. The editor added that the South would have to
endure the same thing, though not responsible for it.*® a

The first suit under the Civil Rights Bill was in Indiana, &+~
and in this case the bill was held constitutional. This was
the case of Barnes vs. Browning. Barnes, a negro, sued
Browning, a hotel proprietor, for wages, and the plea
offered by Browning was that Barnes was not entitled to
sue in the courts of Indiana, since he had come into the
State contrary to the Constitution of the State. There was
a provision in the Indiana Constitution which prohibited
negro immigration and declared null and void any contracts
made with such persons. There was also a law to enforce
this provision, which was to the effect that no negro coming
into the State could make or enforce contracts.

Barnes demurred to the answer of the defendant main-
taining that the Indiana law and Constitution in that respect
were void, because: (1) It was opposed to the spirit and
letter of the Constitution of the United States. (2) It was

" N. Y. Herald, April 28, 1866,

™ Atlanta Intelligencer, April 18, 1866.

* Cincinnati Commercial, May 2, 1866.
* Atlanta Intelligencer, April 26, 1866.




48 Adoption of the Fourteenth Amendment.

in conflict with the 13th Amendment. (3) It was void
under the first section of the Civil Rights Bill. The lower
court sustained the demurrer, and the case was brought
before Judge Test of the Circuit Court by way of appeal.
He sustained the decision of the lower court, though basing
his decision on the 13th Amendment, since the Civil Rights
Bill had not been officially promulgated.®® The suit was
no doubt inspired by the passage of the bill, for it was
instituted April 11, only two days after- its passage, and
reference being made to it in reply to the plea set up by
the defendant.

This decision was rendered at LaFayette, Indiana, April
14, 1866, just five days after the passage of the bill by Con-
gress. Another case very similar to this one was decided
by the Supreme Court of Indiana at its May term. Smith,
a negro, sued Moody to collect a promissory note. The
same plea was set up in this case as in the other, the lower
court deciding in favor of Moody. The Supreme Court,
however, reversed this decision, holding that the Civil
Rights Bill had nullified the provision of the Indiana Con-
stitution prohibiting negroes from coming into the State
or making contracts.®* This was probably the first decision
of the highest court in any State in which the Civil Rights
Bill was involved.

Probably the second case in which the measure was
brought before the Courts was at Annapolis, Maryland.
Here, on April 17, a negro was introduced as a witness.
The State’s Attorney was greatly surprised at this, saying
that there was no authority for it, but it was claimed that
the Civil Rights Bill had given it.®* Soon after the Four-
teenth Amendment had been submitted to the States, the
Chief Justice of the Court of Appeals of Maryland held
that the Civil Rights Bill was constitutional. On June 22
one Somers assaulted a negro and was brought before a
justice of the peace. His counsel held that the negro could

® McPhersan’s Scrap-book, “The Civil Rights Bill,” pp. 91-93,
also the Chicago Republican, April 17, 1866. .

% 26 Indiana Reports, p. 299. R

* Baltimore American, April 20, 1866,
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not testify, but the justice held that 't}x; 1te law had been
abrogated by the Civil Rights Bill. .. default of bond,
Somers was put in jail. Effort s ,aade to secure a writ
of habeas corpus, but Judge E_ «ie upheld the decision of
the justice, saying that the bill was constitutional in regard
to the right to testify. Since the other provisions of the
bill were not involved, he did not undertake to say whether
they were constitutional or not.* More than a month
before this Judge Thomas, of the Circuit Court of Virginia,
in a case before him at Alexandria, declared that the Civil
Rights Bill was unconstitutional and that negro evidence
could not be admitted, since the state law forbade it in civil
cases in which white men alone were parties. In his opin-
ion Congress did not have the power to impair the right of
the States to decide what classes of persons were competent
to testify in their Courts.”*

The first case which we have found where the constitu- —
tionality of the bill was decided in the Federal courts is that
of the United States vs. Rhodes, decided by Justice Swayne,
of the Supreme Court, sitting as a Circuit Justice. On May
1, 1866, the home of Nancy Talbot, a negress, was entered
by white men named Rhodes for the purpose of robbery.
She was not allowed to testify against them in the Kentucky
Courts. The Federal Court had jurisdiction under the Civil
Rights Bill. Justice Swayne said the bill was remedial and
should be liberally construed; that the Thirteenth Amend-
ment was the first Amendment which trenched upon the
power of the States, the others limiting the power of the
Federal Government ; that the Congress succeeding the one
which proposed that Amendment had passed the bill, many
of the members being the same, and that this fact was not
“ without weight and significance.” The bill was declared
to be constitutional in all its provisions.*®

A negro was indicted in Memphis, Termessee, for keeping

* Baltimore American and N. Y. Times, July 7, 1

1866.
* Annual Cyclopedia, 1866, p 765. Also enrode, Political
Reconstruction in Virginia, p

* Abbott (U. S.), 28, and 37 cheral Cases, 78s.
4
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a tippling house and billiard room contrary to state law.
His attorneys claimed that the state law was annulled by
the Civil Rights Bill, but the State’s Attorney declared that
he would not obey or observe that bill, since it was uncon-
stitutional.®* The Criminal Court of the city, however, sus-
tained the contention of the defendant that the state law was
null and void because in conflict with the Civil Rights Bill.
An appeal was taken to the Supreme Court of the State.*”

Judge Gilpin, Chief Justice of Delaware, held that the
Civil Rights Bill was void and inoperative in so far as it
assumed to regulate the rules of evidence, etc., of state
courts. This decision was rendered in November, 1867,
though prior to this he seems to have accepted that part of
the bill which provided that a different punishment could not
be inflicted on account-of color, without, however, passing
on the constitutionality of the bill. It may be proper to add
that he was a Republican.*®

Several arrests were made for refusing to receive negro
testimony. Five magistrates of the Corporation Court of
Norfolk were arrested for this, the United States Commis-
sioner holding that they had violated the Civil Rights Bill
and binding them over for trial at the May term (1867) of
the District Court.® Judge Thomas, who refused to re-
ceive negro testimony at Alexandria, was arrcsted and taken
to Richmond, where he was released on his own recognizance
in the sum of $1,000 to appear at the November term of the
Court.’ Judge Magruder, of Maryland, was several times .
arrested for a similar offence. John Hopwood, a Justice of
the Peace, of the same State, was also arrested.

The Maryland Legislature passed a law to reimburse any
magistrate or judge for costs and fines to which they were
liable for rendering decisions adverse to the Civil Rights Bill.
It was stated in the bill that this was done for the purpose

:Baltimore' American, April 21, 186. (From Memphis Argus.)
McPherson’s Scrap-book, “The Civil Rights Bill,” pp. 110
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of making the judiciary free—to enable the judicial officers
to render decisions according to their views of the law.'?
Judge Abell, of Louisiana, was arrested July, 1866, being
charged with having “ wickedly, wilfully, and with malice
aforethought” declared the Civil Rights Bill unconstitu-
tional. The decision for which he was arrested was made
May 9, 1866. In this decision he declared that it aimed to
strike down the independence of the States, to sap the
foundation of Republican Government, to override the laws
of the States, and to obliterate every trace of the independ-
ence of the state judiciaries.!*?

Chief Justice Hardy, of Alabama, declared that the bill
was unconstitutional, confirming the sentence of the lower
court which had convicted a negro for carrying fire-arms
contrary to state law.!°*" Judge Harberson, of Kentucky,
held the bill unconstitutional, as did also the city judge of
Louisville, in the same State. The former declared that the
right to testify was not essential to freedom as was shown by
the action of the free States in denying that right to free
negroes for cighty years in cases where whites were involved.
He, therefore, decided that the bill was not “ appropriate
legislation ”” under the Thirtecenth Amendment, and that if it
was, it could not apply to those who were free before the
Amendment was ratified.’®® This was practically the position
taken by Judge Krecket, of the United States District Court,
January 29, 1867, for he held that the Civil Rights Bill was
intended to protect negroes who had been slaves, and did not
include white persons at all®® It was stated that the bill
had been held unconstitutional in Nevada, but no reference
to the case was give.1*®

A negro in Gilmer County, West Virginia, sued the clerk
of the county court for refusing to sell a license for his mar-
riage with a white woman. It was stated that this would

* Ibid., pp. 110, 122, 134, I35.
 Ibid, pp. 112, 118
:}B'lg" p. 120
id.,, pp. 113, I1
** Ibid., p. 134 s
* Ibid., p. 115
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bring the Civil Rights Bill before the Courts.’** Judge Wal-
ton, of Augusta, Maine, imposed a fine of $40 and thirty
days imprisonment on a negro and a white woman for hav-
ing married in violation of the state law. The punishment
was so light because the parties were ignorant of the law.
Their counsel made the plea that the Civil Rights Bill allowed
them to marry, but the judge was unable to agree, say-
ing that the bill could not alter the laws of the State, and
that the marriage was null and void. The writer reporting
this incident stated that some of the Radicals were exasper-
ated from the fact that a radical judge had renounced and set
at naught a law of the United States which gave the negro
the same rights that were enjoyed by white men.!*® Under
the caption “ Negroes Getting their Civil Rights,” an account
was given of a negro and white woman before the court in
Nashville. The woman was slightly fined and sent to the
work house, while the negro was sent to the Freedmen’s
Court."’

In addition to the instances we have alréady given in
which the Civil Rights Bill was held to be constitutional,
there are several others, but in most of these cases the ques-
tion at issue was as to the right to testify. As early as June,
1866, the Orphan’s Court for Baltimore decided that negroes
could testify under the Civil Rights Bill.!** The same pro-
vision of the bill was held to be valid by Judge French, of
Washington County, Maryland. He followed the decision
of Judge Bowie rather than that of Judge Magruder.**
Judge Durrell, of the United States District Court for Louis-
iana, held the bill to be constitutional.!*

The Civil Court of Detroit, Michigan, decided, September,
1866, that negroes could not be prevented from enjoying any
privilege they chose and could pay for. The case before
the court was brought by a negro for the refusal of the door-

** Ibid., p. 11

™ Ihid., p. 1

* Ihid.,, p. 113.

™ Ibid,, p. 113

™ Thid, p. 132,
™ Ibid, p. 115.
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keeper to admit him and his companions to the main body
of the theater—they being directed to the gallery. The
judge in this case was said to be a Democrat.’®* The United
States Commissioner, at Mobile, Alabama, decided June 26,
1867, that the railway company of that city could not pre-
vent negroes from riding in the same cars with white per-
sons, since to do so was in violation of the law, evidently
referring to the Civil Rights Bill, for the counsel for the
negro asked that the president of the company be bound over
to the Federal Court under that bill, which was done.*'¢

Mayor Horton of the same city, an appointee of the mili-
tary authorities, banished a negro boy from the city, this not
being possible in regard to white people. He was indicted,
tried, and found guilty for violation of the Civil Rights Bill.
There was much rejoicing that the *“ trap made to catch the
Southerners had first gobbled up a yankee official.””**®

Among the incidents to show the view generally taken of
the bill is that of two negro women of Portsmouth, Vir-
ginia, who tried to enter the cabin on a ferryboat intended
for ladies.?®® A similar incident occurred in Baltimore as
to a waiting room set apart for ladies at one of the depots.2**
Suits were instituted in both cases under the Civil Rights
Bill.

There were other incidents, more or less similar to those
we have given, in which attempts were made by negroes to
enjoy the same privileges accorded to white persons. There
were doubtless a number of similar incidents which did not
receive public notice, as well as many which we have not
observed.

The instances we have cited, however, are apparently suffi-
cient to justify the conclusion that the belief prevailed gen-
erally—north, east, west and south—especially among the
negroes, that the Civil Rights Bill gave the colored people
the same rights and privleges as white men as regards travel,

™ 1bid,, p. 120
™ Ibid. p. 136.
Ibnd p. 151,
Y. Tribune, May 18 and 21, 1867.
ur McPhersons Scrap-book, “The Civil Rights Bill,” p. 109.
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.- schools, theaters, churches, and the ordinary rights which
. may be legally demanded. There also seems to have been a
less general belief that it also permitted the intermarriage of
the races. Many of these cases occurred before the Four-
teenth Amendment passed Congress. Reference was also

made to some of them in the debates, and weight must be

given them in interpreting the purposes of the Amendment,
since it was acknowledged that the first section of the
Amendment was the Civil Rights Bill incorporated into the
Constitution. This somewhat extended account of the bill,
therefore, and the cases arising under it, have been given
for the purpose of aiding us in the interpretation of that
Amendment, and this will become more apparent in the
chapters that are to follow.
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CHAPTER II.
THE FOURTEENTH AMENDMEM BEFORE CONGRESS.
SECTION ONE OF THE AMENDMENT.

The consideration of the Amendment itself will take us
back in point of time, for it was not presented as a whole
at first, but by sections, nor were these sections finally acted
upon by both Houses until after the Civil Rights Bill had
been disposed of, having been side tracked to give full sway
to that important measure. There may also have been other
considerations which caused the postponement of the vari-
ous amendments; for example, to let the Reconstruction
Committee formulate and present its entire plan of recon-
struction, to give it time to secure all the evidence it could
to aid in the enactment of that plan, or to postpone final
action until after the spring elections in some of the New
England States, so that the Republican interests might not
be affected by the plan of reconstruction proposed.

The Amendment was not a spontaneous creation, was not
the product of one mind, but of many. It was also a
product of evolution, and its growth and development make
an interesting study. In considering this evolution of the
Fourteenth Amendment, it seems advisable to consider each
section scparately in order to render the connection and
mearing more clear and apparent. This may necessitate a
certain amount of repetition, but we trust that the object
aimed at, clearness, will justify this course.

The first section is by far the most important section of
the Amendment, for it is the only one which has played any
very noticeable part in our country’s history or has had any
influence whatever upon our customs or legislation. This
section also underwent more changes than any of the others
before receiving the form in which it now stands in the Con-

55

o e v

— -t



56 Adoption of the Fourteenth Amendment.

stitution. In the various forms in which it was presented
the same purpose and spirit were observable. It is about
this section also that there has been so much contention as to
its meaning and object.

Probably the interpretation most generally given and most
readily accepted is that its principal and almost only purpose
was to define citizenship ; that it was to make federal citizen-
ship primary, a citizen of the United States becoming by resi-
dence therein, ipso facto, a citizen of one of the States. The
Courts have practically given this interpretation to it, declar-
ing that it was to make citizens of the freedmen. A careful
examination of the proceedings of Congress should show
whether or not this was the principal object originally
aimed at.

On the second day of the session, December 5, 1865, Mr.
Stevens, the Republican leader in the House, introduced a
joint resolution proposing an Amendment to the Constitu-
tion of the United States. It was in the following form:
““ All national and state laws shall be equally applicable to
every citizen, and no discrimination shall be made on account
of race and color.” The next day, Mr. Bingham, of Ohio,
introduced a resolution to accomplish the same object, though
the forms of the two resolutions were quite different. The
resolution introduced by Mr. Bingham was reported back by
him from the Reconstruction Committee, February 13, 1866,
in the following form: “ Article ————. The Congress
shall have power to make all laws which shall be necessary
and proper to secure to the citizens of each State all privi-
leges and immunities of citizens in the several States, and to
all persons in the several States equal protection in the rights
of life, liberty, and property.”* This was practically the
form in which it had been introduced December 6.

Mr. Bingham, its author, in bringing this resolution before
the House, February 26, made known his reason for propos-
ing it as an amendment. He stated that it had been the
defect of the Republic that there was no express grant
of power in the Constitution to enable Congress to enforce.

*Globe, 39th Cong., 1st Sess., pp. 14 and 813
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the requirements of the Constitution, and cited the fact that

the contemporaneous construction, the continued construc-

tion, legislative, executive and judicial, had been and was that

the provisions of the immortal Bill of Rights embodied in the

Constitution rested for their execution and enforcement upon

the fidelity of the States.? In this brief statement he re-

vealed the nature and purpose of the Amendment. It meant

nothing less than the conferring upon Congress the power to

enforce, in every State of the Union, the Bill of Rights, as . |

found in the first eight Amendments. If his purpose should ~- - -

succeed, it meant that Congress, and not the Legislatures of XA

the States, would be empowered to legislate concerning all

the subjects embraced in the Bill of Rights, thus increasing

the power of the Central Government at the expcnse of the

States.

A decided opposition to the resolution was manifested

when it came up for debate the next day. Mr. Kelley, of

Pennsylvania, declared that the power which the Amendment ,

proposed to confer was already in the Constitution, but that

it had lain dormant. He was, therefore, in favor of sub-

mitting it to the States. The debate was of a general and

uninteresting nature with the exception of the speech by Mr.

Hale, of New York, who declared that the tenor and effect

of the resolution was to bring about a more radical change in

the system of government and to institute a wider departure

from the theory upon which it was founded than had ever:

cn proposed in any legislative or constitutional assembly. !

“1 submit,” he continued, “ that it is in effect a provision

under which all state legislation, in its codes of civil and
) criminal jurisprudence and procedure, affecting the indi-

vidual citizen, may be overridden, may be repealed or abol-.

ished, and the law of Congress established instead.” He
~ took the position that however desirable it might be that

there should be reforms in state law, such reforms should be e 4

made by the States. He also opposed the Amendment on the

ground that its language was too vague and general, that,
-at a single stride, it put almost unlimited power in the hands

£

* Ibid,, p. 1034
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of Congress, and that the words “ necessary and proper ”
had already been given a liberal construction by the Courts.®

Mr. Davis, also of New York, continued the debate the fol-
lowing day in opposition to the resolution. He thought that
the Amendment, if adopted, would not only centralize power
in the Federal Government and that that power was *in-
tended to be exercised in the establishment of perfect political
equality between the colored -and the white race of the
South.” The Amendment, he asserted, was a grant of
power to Congress to enact original legislation in regard to
life, liberty, and property, and that Congress was to be the
judge as to what was necessary legislation, and concluded:
“Under such a power the constitutional functions of state
Legislatures are impaired, and Congress may arrogate those
powers of legislation which are the peculiar muniments of
state organization, and which cannot be taken from the States
without a radical and fatal change in their relations. I will,
sir, consent to no centralization of power in Congress in
derogation of constitutional limitations, nor will I lodge
there today any grant of power which may in other times,
and under the control of unprincipled political aspirants or
demagogues, be exercised in contravention of the rights and
liberties of my countrymen.”¢

" Messrs. Hale and Davis were Republicans, both had voted
for the Freedmen'’s Bureau Bill and both voted for the Civil
Rights Bill at a later date, and their objections to the pro-
posed Amendment were, therefore, not partisan.

Mr. Woodbridge made a short speech in support of the
resolution, stating that its purpose was to enable Congress
to secure, by legislation, the privileges and immunities guar-
anteed to every citizen under the Constitution. In his
opinion this or a similar Amendment was both necessary
and proper.*

Mr. Bingham, the author of the resolution, followed with
a somewhat elaborate speech in defense of the resolution.
He denied the suggestion that had been made that its pur-

* Ibid., pp. 1059-1066.

Pp. 1050~

¢ Ibid., pp. I 1087, -
* Ibid., ‘;"msa
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pose was to mar the Constitution. Its only purpose was,
he declared, to empower Congress to enforce the Bill of
Rights. He cited the decision of the Federal Supreme
Court in the case of Barron vs. the Mayor and City Council
of Baltimore to show that the Bill of Rights was not ap-
plicable to or binding upon the States. He referred to a
speech by Mr. Webster to show that the Bill of Rights was,
however, to be enforced and observed by the States, but
since this had not been done in many States it was essential
that an amendment should be adopted giving Congress the
power to enforce it.*

Mr. Conkling stated that he had opposed the measure
while it was before the Committee. Mr. Hotchkiss thought
it too conservative, saying that it left the rights of the
citizens entirely in the hands of Congress, and that a future
Congress might, therefore, make laws which would not be
agreeable. He wanted the Constitution so amended as to
deprive the States of the power to discriminate against any
class of citizens, and advocated the postponement of the
resolution. Mr. Conkling, with the guasi consent of Mr.
Bingham, moved the postponement of the resolution until
the sccond Tuesday of April, though he voted for the post-
ponement for an entirely diffecrent reason than did Mr.
Hotchkiss, declaring that it could not be objected to as not
being sufficiently radical. His motion was agreed to by a
vote of 110 to 37—Mr. Bingham voting in the affirmative.?

It is rather difficult to determine the cause of the post-
ponement. Mr. Bingham may have seen that it was im-
possible to sccure its adoption at the time in view of the

hostile criticism of it by members of his own party, though -

it was suggested that the postponement was due to the fact

that elections were soon to take place in New Hampshire

and Connecticut, and that it was feared that the measure

might be so radical as to affect the interests of the party

in power.* The resolution was not called up in April, nor
'Ibnd., pp. 1088—1094.

Ib:d Pp. 1094-109
. Y. Herald, March 2, 1866.
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indeed was it again brought before the House in the same
form. ]

Although the resolution was not debated in the Senate, it
is worthy of note that Scnator Stewart, of Nevada, referred
to it, February 28, saying that it would change our form of
government if adopted, and that little legislation would be
left for the States.®

It may be interesting at this point to show the attitude
of the Reconstruction Committee!® in regard to the pro-
posed Amendment. At the third meceting of the Commit-
tee, January 12, 1866, the day after Mr. Trumbull had
introduced the Freedmen’s Bureau and Civil Rights Bills,
Mr. Bingham submitted the following resolution proposing
an amendment to the Constitution: “ The Congress shall
have power to make all laws necessary and proper to secure
to all persons in every State within this Union equal pro-
tection in their rights of life, liberty and property.” At the
same time he moved its reference to a sub-committee con-
sisting of Messrs. Fessenden, Stevens, Howard, Conkling,
and Bingham.!* This sub-committee, composed entirely of
Republicans, to which the various propositions in regard to
the apportionment of Representatives were also to be re-
ferred, reported back the resolution at the fifth meeting of
the Committee, January 20, in the following form: “ Con-
gress shall have power to make all laws necessary and
proper to secure to all citizens of the United States, in every
State, the same political rights and privileges; and to all
persons in every State equal protection in the enjoyment of
life, liberty, and property.”?? It will be observed that this
resolution was in much stronger terms than the one sub-
mitted by Mr. Bingham, for this one declared that all citi-

* Globe, 30th Cong., 1st Sess., p. 1082. . .

* The Reconstruction Committee (or the Committee of Fifteen)
consisted of the following: Senators: Messrs. Fessenden (Chair-
man), Howard, Harris, Williams, Grimes and Johnson.

Representatives: Messrs. Stevens (Chairman on part of Hoqse),
Conkling, Boutwell, Blow, Bingham, Morrill, Washburne, Grider
and Rogers. Messrs. Johnson, Grider and Rogers were Demo-

crats,
4 Journal of the Reconstruction Committee, p. 7.
*Ibid,, p. 9. .
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zens should be given the same political rights and privileges,
thereby conferring, or making it possible for Congress to
confer, the elective franchise and the right to hold office
upon the negro. Since no record of the proceedings of this
sub-committee was kept, we can only conjecture how its
members voted on the above resolution. From his sub-
sequent action, we may feel safe, however, in saying that
Mr. Conkling opposed the whole measure, though he never
betrayed or made known the real motives which actuated
the committee. This sub-committee was doubtless ap-
pointed to formulate and consider partisan measures, since
no Democrat was placed upon it, thus enabling the Radicals
to discuss freely their purposes and the best means or meth-
ods of obtaining them without any danger of revelation.

The resolution, as reported back by the sub-committee,
was not considered, however, by the full Committee until
its next meceting, January 24. At this time Mr. Howard
moved to amend the resolution by inserting “ and elective ”
after the word “ political,” but this seemed unnecessary, no
doubt, and was rejected, only two, Messrs. Howard and
Rogers, voting for it, the latter no doubt to make it as
obnoxious as possible.

Mr. Boutwell then moved the following as a substitute
for the first clause of the resolution: “ Congress shall have
the power to abolish any distinction in the exercise of the
elective franchise in any State which by law, regulation, or
usage may exist therein.” This was also rejected, and,
indeed, it is difficult to sce where his substitute would secure
more than was secured by the words “ political rights and
privileges.” The resolution was again referred to a select
committee composed of Messrs. Bingham, Boutwell, and
Rogers.1*

At the next meeting, three days later, Mr. Bingham re-
ported the resolution in this form: “ Congress shall have
power to make all laws which shall be necessary and proper
to secure all persons in every State full protection in the
enjoyment of life, liberty, and property; and to all citizens

*Ibid, p. 12,
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of the United States, the same immunities and also equal
political rights and privileges.” Mr. Johnson moved to
strike out the last clause, but his motion was lost by a vote
of 4 to 6, five being absent.'* The resolution was not con-
sidered at the meeting January 31, but on February 3, Mr.
Bingham moved, by way of amendment, the following as a
substitute: “ The Congress shall have power to make all
laws which shall be necessary and proper to secure to citi-
zens of each State all privileges and immunities of citizens
in the several States (Art. IV, Sec. 2); and to all persons
in the several States equal protection in the rights of life,
liberty and property (5th Amendment).” After a discus-
sion of the question, a vote was taken on the substitute,
with the following result: Yeas, Messrs. Howard, Wil-
liams, Washburne, Morrill, Bingham, Boutwell, and Rog-
ers (7) ; Nays, Messrs. Fessenden, Grimes, Harris, Stevens,
Grider and Conkling (6). Messrs. Johnson and Blow were
absent. The question then recurred on agreeing to the
proposed Amendment as amended, and on this question
there were nine in the affirmative and four in the negative,
the four negative votes being cast by Messrs. Harris,
Grider, Conkling and Rogers, while Messrs. Johnson and
Blow were not present.’* _

When the Committee met again, a week later, Mr.
Stevens moved that the Amendment or resolution, as
amended February 3, be reported to Congress. The vote
on this motion was the same as that by which the resolution
was adopted at the previous meeting with the exception that
Mr. Johnson was present and voted in the negative, while
Mr. Blow voted in the affirmative, Mr. Washburne being
absent. It is to be noted that only two Republicans,
Messrs. Harris and Conkling, both of New York, were
opposed to the resolution. As we have already seen, the
resolution was brought before the House February 13, but
was postponed on February 28. As to the reason or rea-

*Ibid, p. 12,
= Ibid, p. 14.
*Ibid, p. 18
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sons for the opposition of Messrs. Harris and Conkling,
there is no record.

It would be assuming too much to attempt to say why
so many changes were made in the resolution, but it seems
that one is warranted in asserting that the resolution as
finally agreed upon February 3, and reported to the House
February 13, was so worded as not to give Congress power
over the elective franchise, or political rights in general, or
at least not to have it expressed so baldly as Messrs. How-
ard, Boutwell, and others wanted it. With the exception
of the probably intended exclusion of political rights, the
various forms in which the resolution was brought before
the Committee breathed the same spirit and purpose, the
only object or purpose in making the changes being to get
it into the best possible form to accomplish the desired end
or ends. It may also be well to note the fact that on one

occasion Mr. Bingham indicated in parentheses the sources

of his resolution, since this may aid in a later consideration
of the Amendment. It is to be regretted that no record
of the discussion which took place in the Committee was
kept, for such a record would be very valuable in ascertain-
ing the purposes of the various resolutions, though of
course the statements or declarations of the members of the
Committee in the debates which took place in Congress will,
in part at least, supply this want.

It is especially important to note the fact that there was
no suggestion of a clause declaring who were citizens of
the United States, and that two classes of persons were
recognized in all the resolutions. To the one class, citi-
zens, were to be secured the privileges and immunities,
whether specifically stated to include political rights or not,
of citizens of the United States. It is perfectly evident,
from the limited debate which was had on the resolution in
the House, that the term “ citizens ” was intended to include
the freedmen, they being regarded as citizens since the
abolition of slavery. To the other class, designated as
“ persons,” was to be secured equal protection in the rights
of life, liberty, and property. “ Persons” included, of
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course, all citizens as well as those who were not citizens,
this being a broader term. This same distinction was made
in the first section of the Fourteenth Amendment as finally
ratified.

There seems to be little doubt, as shown by its form and
the debates, as to the main purpose or effect of the resolu-
tion which was postponed on the 28th of February, for it
declares in unmistakable terms, “ Congress shall have
power.” Had it become a part of our Constitution, even
a Supreme Court, composed entirely of strict construction-
ists of the old régime, could hardly have found any pretext
for limiting the power of Congress to enact any legislation
which it deemed “ necessary and proper” to secure the
privileges and immunities of citizens, even to the extent of
defining those privileges. It would have conferred upon
Congress positive, and not merely corrective legislative
power as was claimed by some, and while “ political rights ”
was finally omitted, it scems possible that Congress could,
under the broad power given by the general terms used,
properly have determined the qualifications of electors, and
fixed other political rights. The legislation of the States
would have been subject to the will of Congress, for there
would have been created a centralized Government, with
nearly all power in the Legislative Department.

It was undoubtedly the intention of Mr. Bingham and
the members of the Committee who supported him, to give
Congress power to act when the States had passed laws
which violated the principles stated in the resolution.
From the declaration of Mecssrs. Hale and Davis when the
resolution was before the House, and especially from the
context of the resolution itself, it seems that we may prop-
erly infer that they intended to confer what is still more
important, the power to take the initiative in legislation and
to pass laws which were not in the strict sense corrective.
Congress, and not the Courts, was to judge whether or not
any of the privileges or immunities were not secured to
citizens in the several States. The believers in -States
Rights may well feel grateful that the resolution was not
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incorporated into the fundamental law of our country,
though it may properly be asked whether it really did not
become a part of it with a mere change in dress, but not
in meaning.

It is nearly two months after the postponement of the
resolution, February 28, before we hear of any resolution,
either in Congress or before the Committee, that is at all
similar to the one postponed. During this time the Civil
Rights Bill had been passed, had been vetoed, and had been
declared law, notwithstanding the President’s objections.
Mr. Bingham and others, as we have seen, opposed that bill
as being without warrant in the Constitution, stating that
the resolution which had been postponed was intended to
authorize such legislation.

It could not be expected that a man of the ability, deter-
mination, and zeal of Bingham would easily succumb to
defeat. With his measure apparently under the ban, he
set to work with a stronger determination to overcome the
obstacles in his path. He exercised all the ingemuity of
his legal and astute mind to put his cherished scheme into
such form as to secure its adoption by making it acceptable
to his colleagues. He did not make it weaker, as he him-
self stated at a subsequent time, but stronger, though it
was in a form that seemed less objectionable.

It was not until the meeting of the Committee, April 21,
that Mr. Bingham again brought forward his resolutions.
It was at this meeting that the first sign of the composite
character of the Fourteenth Amendment was presented.
Mr. Stevens submitted a plan, which, he stated, had been
framed by some one else, but which received his approval.
This was the plan of Robert Dale Owen, as will be shown
later, and consisted of five sections. Prior to this time the
various propositions as to the privileges and immunities of
citizens, the basis of representation, the Confederate debt,
etc.,, had been submitted as separate and distinct Amend-
ments. But now for the first time is revealed the intention
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of the leaders to combine all the propositions into one
Amendment. ' ’

Section 1 of the plan submitted by Stevens read as
follows: “ No discrimination shall be made by any State,
nor by the United States, as to the civil rights of persons
because of race, color, or previous condition of servitude.”
Mr. Bingham at once moved to amend this scction by add-
ing: “ Nor shall any State deny to any person within its
jurisdiction the equal protection of the laws, nor take pri-
vate property for public use without compensation.” This
amendment was discussed, Mr. Bingham no doubt explain-
ing its purpose, but it was rejected by a vote of 7 to s,
receiving the votes of Messrs. Johnson, Stevens, Bingham,
Blow, and Rogers. The section as submitted by Mr.
Stevens was then adopted with only two votes, those of
Messrs. Grider and Rogers, in the negative. A fter sections
two, three and four had been adopted, Mr. Bingham moved
to insert the following as section five: “ No State shall make
or enforce any law which shall abridge the privileges and
immunities of citizens of the United States, nor shall any
State deprive any person of life, liberty, or property without
due process of law, nor deny to any person within its juris-
diction the equal protection of the laws.” The Journal of the
Committee states that this proposition was discussed, and
adopted by vote of 10 to 2, Grider and Rogers again being
the only members who voted in the negative, while Messrs.
Fessenden, Harris, and Conkling were absent.!” At the
meeting of April 25, Mr. Williams, who had voted for the
section proposed by Mr. Bingham, April 21, moved to strike
it out. After some discussion this was done by a vote of
7 to 5, those voting to retain it being Messrs. Stevens,
Morrill, Bingham, Rogers, and Blow; Messrs. Fessenden,
Grimes, and Washburne were either absent or did not vote.
A motion was then made to report the resolution or plan
as amended to both Houses. This prevailed by a vote of
7 to 6. On this motion Messrs. Conkling, Boutwell, and
Blow voted with the Democrats against reporting it. . Un-

¥ Ibid.,, pp. 24-26.
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daunted by successive defeats, Mr. Bingham at once brought
forward his favorite scheme, proposing it as a separate
amendment, but again, after discussion, it was rejected,
receiving only the votes of the Democrats in addition to
his own. It is rather difficult to account for the votes of
the Democrats at this time unless it was for the purpose of
disgusting the people with so many amendments, or to
cause division within the ranks of the majority, thereby
hoping to defeat all amendments. A motion to reconsider
the order to report the proposed plan to Congress was car-
ried, Messrs. Stevens and Howard being the only ones who
objected to th